TITLE 22. EXAMINING BOARDS

PART 9. TEXAS MEDICAL BOARD
CHAPTER 174. TELEMEDICINE
SUBCHAPTER A. TELEMEDICINE
22 TAC §174.5
The Texas Medical Board (Board) adopts, on an emergency
basis, amendments to 22 TAC §174.5, effective September 3,
2020, at 12:01 a.m.
On March 13, the Governor of Texas certified COVID-19 as posing an imminent threat of disaster to the public health and safety
and declared a state of disaster in all counties of Texas. On
March 19, 2020, the Texas Governor issued a waiver suspending the strict enforcement of §174.5(e)(2)(A) which generally prohibits the utilization of telemedicine to prescribe scheduled drugs
for the treatment of chronic pain. The waiver was issued in order to protect public health and curb the spread of COVID-19 by
providing patients access to schedule drugs needed to ensure
on-going treatment of chronic pain and avoid potential adverse
consequences associated with the abrupt cessation of pain medication. The current emergency rule expires at 11:59 p.m. on
September 2, 2020. In light of the impending expiration of emergency rule §174.5, the Board adopts, on an emergency basis,
amendments to 22 TAC §174.5.
Therefore, the emergency amendment to §174.5(e) is immediately necessary to help the state's physicians, physician assistants and other health care professionals continue to mitigate the
risk of exposure to COVID-19 and provide necessary medical
services to related to chronic pain management with controlled
substances for patients. Pursuant to the Governor's declaration of disaster issued on March 13, 2020, related to COVID-19,
physicians determining whether to utilize telemedicine medical
services for the treatment of chronic pain with scheduled medications, must give due consideration to additional important parameters to ensure the safety of the patient.
The emergency amendment would allow physicians to continue
to utilize telemedicine to issue refill prescriptions for scheduled
medications to established chronic pain patients if the physician
determines that such telemedicine treatment is needed due to
the COVID-19 pandemic.
Pursuant to Section 2001.034 and 2001.036(a)(2) of the Texas
Government Code, the amendment is adopted on an emergency
basis and with an expedited effective date because an imminent
peril to the public health, safety, or welfare requires adoption on
fewer than 30 days' notice. The emergency amendment shall
be in effect for only 60 days or the duration of the time period
that the Governor's disaster declaration of March 13, 2020, in
response to the COVID-19 pandemic is in effect, whichever is

shorter, pursuant to Section 2001.034 of the Texas Government
Code.
The emergency rule amendments are adopted under the authority of the Texas Occupations Code, §153.001, which provides
authority for the Board to recommend and adopt rules and bylaws as necessary to: govern its own proceedings; perform its
duties; regulate the practice of medicine; and enforce this subtitle.
Another statute affected by this rule is Chapter 111 of the Texas
Occupations Code.
§174.5.

Issuance of Prescriptions.

(a) The validity of a prescription issued as a result of a
telemedicine medical service is determined by the same standards that
would apply to the issuance of the prescription in an in-person setting.
(b) This rule does not limit the professional judgment, discretion or decision-making authority of a licensed practitioner. A licensed
practitioner is expected to meet the standard of care and demonstrate
professional practice standards and judgment, consistent with all applicable statutes and rules when issuing, dispensing, delivering, or administering a prescription medication as a result of a telemedicine medical
service.
(c)

A valid prescription must be:

(1) issued for a legitimate medical purpose by a practitioner
as part of patient-practitioner relationship as set out in §111.005, of
Texas Occupations Code; and
(2) meet all other applicable laws before prescribing, dispensing, delivering or administering a dangerous drug or controlled
substance.
(d) Any prescription drug orders issued as the result of a
telemedicine medical service, are subject to all regulations, limitations,
and prohibitions set out in the federal and Texas Controlled Substances
Act, Texas Dangerous Drug Act and any other applicable federal and
state law.
(e) Limitation on Treatment of Chronic Pain. Chronic pain
is a legitimate medical condition that needs to be treated but must be
balanced with concerns over patient safety and the public health crisis
involving overdose deaths. The Legislature has already put into place
laws regarding the treatment of pain and requirements for registration
and inspection of pain management clinics. Therefore, the Board has
determined clear legislative intent exists for the limitation of chronic
pain treatment through a telemedicine medical service.
(1) Treatment for Chronic Pain. For purposes of this rule,
chronic pain has the same definition as used in §170.2(4) of this title
(relating to Definitions).
(A) Treatment of chronic pain with scheduled drugs
through use of telemedicine medical services is prohibited, unless:
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(i) a patient is an established chronic pain patient of
the physician and is seeking telephone refill of an existing prescription, and the physician determines that such telemedicine treatment is
needed due to the COVID-19 pandemic; or
(ii) the treatment is otherwise allowed under federal
and state law.
(B) If a patient is treated for chronic pain with scheduled drugs through the use of telemedicine medical services as permitted by subparagraph (A)(i) or (ii) of this paragraph, the patient's
medical records must document the exception and the reason that a
telemedicine visit was conducted instead of an in-person visit.
(C) A physician, when determining whether to utilize
telemedicine medical services for the treatment of chronic pain with
scheduled drugs as permitted by subparagraph (A)(i) or (ii) of this
paragraph, shall give due consideration to factors that include: date
of the patient's last in-person visit, patient co-morbidities, and occupational-related COVID risks. These are not the sole, exclusive, or
exhaustive factors a physician should consider under this rule.
(D) The emergency amendment of this rule effective
September 3, 2020, at 12:01 a.m. shall be in effect for only 60 days
or the duration of the time period that the Governor's disaster declaration of March 13, 2020, in response to the COVID-19 pandemic is in
effect, whichever is shorter.
(2) Treatment for Acute Pain. For purposes of this rule,
acute pain has the same definition as used in §170.2(2) of this title. Treatment of acute pain with scheduled drugs through use of
telemedicine medical services is allowed, unless otherwise prohibited
under federal and state law.
[(A) Treatment of chronic pain with scheduled drugs
through use of telemedicine medical services is prohibited, unless otherwise allowed under federal and state law.]
[(B) Treatment of acute pain with scheduled drugs
through use of telemedicine medical services is allowed, unless
otherwise prohibited under federal and state law.]
The agency certifies that legal counsel has reviewed the emergency adoption and found it to be within the state agency's legal
authority to adopt.
Filed with the Office of the Secretary of State on September 3,
2020.
TRD-202003631
Scott Freshour
General Counsel
Texas Medical Board
Effective date: September 3, 2020
Expiration date: November 1, 2020
For further information, please call: (512) 305-7016

♦

PART 11.

♦

♦

TEXAS BOARD OF NURSING

CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE
22 TAC §217.24
Introduction. The Texas Board of Nursing (Board) adopts emergency amendments to §217.24, relating to Telemedicine Medical
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Service Prescriptions, pursuant to a finding of imminent peril to
the public health, safety, and welfare, which requires adoption in
fewer than thirty (30) days' notice, as authorized by Tex. Gov't.
Code §2001.034.
Background
On March 13, 2020, the Governor of the State of Texas certified
COVID-19 as posing an imminent threat of disaster to the public
health and safety and declared a state of disaster in all counties
of Texas. On March 23, 2020, the Office of the Governor granted
a waiver of 22 Texas Administrative Code §217.24(e)(1), which
prohibits an advanced practice registered nurse (APRN) from
treating chronic pain with scheduled drugs through the use of
telemedicine medical services, unless otherwise permitted under federal and state law. The waiver, however, expired on June
6, 2020.
The Board held a public meeting on June 8, 2020, to consider the
adoption of an emergency rule to permit advanced practice registered nurses to treat chronic pain with scheduled drugs through
the use of telemedicine medical services under certain conditions during the COVID-19 pandemic. At the conclusion of the
meeting, the Board voted to adopt the emergency amendments
to 22 Texas Administrative Code §217.24(e)(1). The emergency
amendments took effect June 8, 2020; were published in the
Texas Register on June 19, 2020 (45 TexReg 4130); and expired
on July 7, 2020. Because the continuation of the effects of the
COVID-19 pandemic necessitated the continuation of the emergency rule beyond the July 7, 2020, expiration date, the Board
held a public meeting on July 6, 2020, and again adopted emergency amendments to §217.24(e)(1). The emergency amendments took effect July 7, 2020; were published in the Texas
Register on July 17, 2020 (45 TexReg 4853); and will expire on
September 4, 2020. The Board has determined that the continuation of the effects of the COVID-19 pandemic necessitates
the continuation of an emergency rule beyond the September 4,
2020, expiration date.
The adoption of emergency amendments to §217.24(e)(1) is
immediately necessary to allow APRNs to continue to provide
necessary treatment to established patients with chronic pain
while mitigating the risk of exposure to COVID-19. Under the
emergency amendments, an APRN may treat chronic pain
with scheduled drugs through use of telemedicine medical
services if a patient is an established chronic pain patient of the
APRN, is seeking a telephone refill of an existing prescription,
and the APRN determines that the telemedicine treatment is
needed due to the COVID-19 pandemic. Further, the medical
records must document the exception and the reason that a
telemedicine visit was conducted instead of an in-person visit.
The APRN must exercise appropriate professional judgment in
determining whether to utilize telemedicine medical services for
the treatment of chronic pain with controlled substances. The
emergency amendments will only apply to those APRNs whose
delegating physicians agree to permit them to issue re-fills for
these patients, and the services provided are limited to refills of
controlled substances in Schedules III through V. Finally, these
emergency amendments will only be in effect for a period of
60 days or the duration of the time period that the Governor's
disaster declaration of March 13, 2020, in response to the
COVID-19 pandemic is in effect, whichever is shorter.
Statutory Authority. The emergency amendments are adopted
under the authority of the Tex. Occ. Code §301.151, which authorizes the Board to adopt and enforce rules consistent with
Chapter 301 and necessary to: (i) perform its duties and con-
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duct proceedings before the Board; (ii) regulate the practice of
professional nursing and vocational nursing; (iii) establish standards of professional conduct for license holders Chapter 301;
and (iv) determine whether an act constitutes the practice of professional nursing or vocational nursing. The emergency amendments are also adopted pursuant to Tex. Gov't. Code §2001.034
and §2001.036(a)(2) on an emergency basis and with an expedited effective date because an imminent peril to the public
health, safety, or welfare requires adoption on fewer than 30
days' notice.
This emergency adoption also affects Texas Occupations Code
Chapter 111.
§217.24.

Telemedicine Medical Service Prescriptions.

(a) - (d)
(e)

(No change.)

(2) (No change.)
The agency certifies that legal counsel has reviewed the emergency adoption and found it to be within the state agency's legal
authority to adopt.
Filed with the Office of the Secretary of State on September 4,
2020.
TRD-202003683
Jena Abel
Deputy General Counsel
Texas Board of Nursing
Effective date: September 5, 2020
Expiration date: November 3, 2020
For further information, please call: (512) 305-6822

(No change.)

♦

(1) Treatment of chronic pain with scheduled drugs
through use of telemedicine medical services is prohibited, unless
otherwise allowed under federal and state law. For purposes of this
section, "chronic pain" means a state in which pain persists beyond
the usual course of an acute disease or healing of an injury. Chronic
pain may be associated with a chronic pathological process that causes
continuous or intermittent pain over months or years.
(A) Notwithstanding paragraph (e)(1), treatment of
chronic pain with scheduled drugs through use of telemedicine medical
services is not prohibited by this rule if the patient is an established
chronic pain patient of the APRN and is seeking telephone refill of an
existing prescription, and the APRN determines that such telemedicine
treatment is needed due to the COVID-19 pandemic.
(B) If a patient is treated for chronic pain with scheduled drugs through the use of telemedicine medical services as permitted by (e)(1)(A), the medical records must document the exception and
the reason that a telemedicine visit was conducted instead of an in-person visit.
(C) An APRN, when determining whether to utilize
telemedicine medical services for the treatment of chronic pain with
controlled substances as permitted by (e)(1)(A), shall give due consideration to factors that include, at a minimum, date of the patient's
last in-person visit, patient co-morbidities, and occupational related
COVID risks. These are not the sole, exclusive, or exhaustive factors
an APRN should consider under this rule.
(D) The emergency amendment of this rule effective
September 5, 2020, shall be in effect for only 60 days or the duration
of the time period that the Governor's disaster declaration of March 13,
2020, in response to the COVID-19 pandemic is in effect, whichever
is shorter.

♦

♦

TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 448. STANDARD OF CARE
SUBCHAPTER I. TREATMENT PROGRAM
SERVICES
25 TAC §448.911
The Department of State Health Services is renewing the effectiveness of emergency amended §448.911 for a 60-day period.
The text of the emergency rule was originally published in the
May 22, 2020, issue of the Texas Register (45 TexReg 3403).
Filed with the Office of the Secretary of State on September 8,
2020.
TRD-202003685
Karen Ray
Chief Counsel
Department of State Health Services
Original effective date: May 12, 2020
Expiration date: November 7, 2020
For further information, please call: (512) 834-4591
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