PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 56. DISTRICT AND COUNTY
ATTORNEY REPORTING REQUIREMENTS
1 TAC §§56.1 - 56.10

The Office of the Attorney General (OAG) proposes new chap-
ter 56 in Title 1 of the Texas Administrative Code (TAC), relating
to reporting requirements for district attorneys and county attor-
neys presiding in a district or county with a population of 500,000
or more persons. Proposed new chapter 56 consists of §§56.1
- 56.10. Proposed new chapter 56 is necessary to implement
Government Code §41.006 and is in the public's interest.

EXPLANATION AND JUSTIFICATION OF RULES

Texas Government Code §41.006 states that "[a]t the times and
in the form that the attorney general directs, the district and
county attorneys shall report to the attorney general the infor-
mation from their districts and counties that the attorney gen-
eral desires relating to criminal matters and the interests of the
state." Proposed new chapter 56 helps ensure that county and
district attorneys are consistently complying with statutory du-
ties, including seeking justice for citizens who have been harmed
by a criminal act, appropriately administering funds, and appro-
priately prosecuting crimes. Whether a public official and office
whose purpose is to fairly prosecute crimes and keep commu-
nities safe is enforcing criminal prosecution laws is a criminal
matter and within the interest of the state.

Section 41.006 also states that the information must be submit-
ted to the OAG at the times and in the form the OAG directs.
Proposed new chapter 56 is necessary to implement §41.006.
The proposed chapter prescribes the time, form, and content of
reports the OAG requires from certain district and county attor-
neys' offices.

SECTION-BY-SECTION SUMMARY

Proposed new §56.1 specifies that district attorneys and county
attorneys presiding in a district or county with a population of
500,000 or more are required to submit an initial, quarterly, and
annual reports relating to criminal matters and the interests of
the state to the OAG in a manner prescribed by the OAG.

Proposed new §56.2(1) defines the term "case file" as all docu-
ments, notes, memoranda, and correspondence, in any format
such as handwritten, typed, electronic, or otherwise, including
drafts and final copies, that were produced within or received by
the reporting entity's office, including work product and otherwise
privileged and confidential matters. A "case file" does notinclude

a reporting entity employee's correspondence that is purely per-
sonal in nature and has no connection with the transaction of
official business.

Proposed new §56.2(2) defines the term "correspondence” as
any email, letter, memorandum, instant message, text message,
or direct message, received or issued by an employee of the re-
porting entity. "Correspondence" does not include a reporting
entity employee's correspondence that is purely personal in na-
ture and has no connection with the transaction of official busi-
ness..

Proposed new §56.2(3) defines the term "electronic copies" as
a digital version of a record that can be stored on a computer
device.

Proposed new §56.2(4) defines the term "reporting year" as the
period of September 1 through August 31.

Proposed new §56.2(5) defines the term "report" as all informa-
tion submitted to the OAG by a reporting entity under this chap-
ter.

Proposed new §56.2(6) defines the term "reporting entity" as the
office of a District Attorney or County Attorney serving a popula-
tion of 400,000 or more persons.

Proposed new §56.2(7) defines the term "violent crime" to in-
clude capital murder, murder, other felony homicides, aggra-
vated assault, sexual assault of an adult, indecency with a child,
sexual assault of a child, family violence assault, aggravated rob-
bery, robbery, burglary, theft, automobile theft, riot, any crime
listed in Code of Criminal Procedure §17.50(3), and any attempt
to commit such crimes.

Proposed new §56.3(a) specifies the content of the reports that
must be electronically submitted to OAG on a quarterly basis
each reporting year.

Proposed new §56.3(b) specifies that reporting entities must
submit an initial report containing the contents of the reports
described in proposed new §56.3(a) for reporting events that
occurred between January 1, 2021 and the effective date of
this rule. This section provides exceptions to the initial report
requirement.

Proposed new §56.4 specifies the content of the reports that
must be electronically submitted to the OAG on an annual ba-
sis.

Proposed new §56.5(a) sets forth the deadlines for reporting en-
tities to electronically submit each type of report. Quarterly re-
ports must be submitted within 30 days of the beginning of each
new reporting quarter. Annual reports must be submitted at the
end of each reporting year and not later than September 30. The
initial reports must be submitted within 90 days of the effective
date of this rule. Proposed new §56.4(a) also provides that the
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OAG's Oversight Committee may grant exceptions to the dead-
lines on a case-by-case basis if the reporting entity can establish
good cause for not meeting the reporting deadlines.

Proposed new §56.5(b) establishes that a reporting entity must
submit all reports under this chapter electronically. Information
on how to submit reports electronically will be found on the
OAG's website.

Proposed new §56.6 establishes that reporting entities must
implement document retention policies reasonably designed
to preserve all documents which are, or may be, subject to
the requirements in this chapter. The retention policies must
preserve documents for at least two years after the dates when
they are due to be reported.

Proposed new §56.7 establishes that if an entity fails to com-
ply with this chapter, the OAG may send notice to the reporting
entity identifying the reporting entity of its failure to comply. A re-
porting entity must remedy the identified reporting failure within
30 days after receipt of notice. Any reporting entity that fails to
timely comply with this chapter's reporting requirements may be
identified on the OAG's website as being out of compliance with
both this chapter as well as Texas Government Code §41.006.

Proposed §56.8 establishes that if a district attorney or county at-
torney violates proposed new chapter 56, without limitation, the
Attorney General may (1) construe the violation to constitute "of-
ficial misconduct" under Local Government Code §87.011; (2)
file a petition for quo warranto under Civil Practice and Reme-
dies Code 66.002; or (3) file a petition for an injunction in a civil
proceeding ordering the District Attorney or County Attorney to
comply.

Proposed new §56.9 specifies the makeup and responsibilities of
the Oversight Advisory Committee as it relates to proposed new
chapter 56. The Oversight Advisory Committee is an internal
OAG committee composed of OAG employees who will review,
collect, and advise on the reports submitted under new proposed
chapter 56. Proposed new §56.9 also states that the Oversight
Advisory Committee may request entire case files from reporting
entities based on submitted reports or any other information that
the Oversight Advisory Committee desires relating to criminal
matters and the interests of the state on a case-by-case basis,
as consistent with Texas Government Code §41.006.

Proposed new §56.10 specifies that all provisions of new pro-
posed chapter 56 are severable.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

Josh Reno, the Deputy Attorney General for Criminal Justice,
has determined that for the first five-year period the proposed
rules are in effect, enforcing or administering the rules does not
have foreseeable implications relating to cost or revenues of
state government.

Mr. Reno has determined that there may be minimal costs to lo-
cal governments for gathering and submitting quarterly and an-
nual reports to OAG. Because the content of the reports will differ
between reporting entities, OAG cannot predict the cost amounts
but expects the cost to be minimal and likely absorbed into re-
porting entities' ongoing operations with minimal, if any, fiscal
impact.

According to Texas SmartBuy, the cooperative purchasing
program provided by the Texas Comptroller of Public Accounts,
scanners range from $50 to $10,000, and the price will de-
pend on the scanner's quality, speed, and if it is a portable or

self-loading model. However, it is likely that reporting entities
already maintain a scanner in their respective offices. Because
the reporting entities are required to submit the information
electronically, there will be no postage or printing cost to do so.

The OAG acknowledges it will take some time for county em-
ployees to compile the required reporting data. However, the
OAG estimates such time will be minimal as the reporting en-
tity should maintain standard law enforcement record keeping
practices. The OAG estimates individual employee compensa-
tion for an administrative assistant at $21.29 an hour for one
to ten hours of work to scan and electronically submit docu-
ments to OAG. This wage is based on the national median hourly
wage for each classification as reported in the May 2023 Na-
tional Industry Specific Occupational Employment and Wage Es-
timates. Bureau of Labor Statistics, Occupational Employment
Statistics, United States Dep't of Labor (August 8, 2024 2:38
p.m.), www.bls.gov/oes/current/oes436014.htm.

PUBLIC BENEFIT AND COST NOTE

Mr. Reno has determined that for the first five-year period the
proposed rules are in effect, the public will benefit because the
rule will help ensure that county and district attorneys are consis-
tently complying with statutory duties, appropriately administer-
ing funds, appropriately prosecuting crimes, and seeking justice
for citizens who have been harmed by a criminal act.

Mr. Reno has also determined that for each year of the first
five-year period the proposed rules are in effect, there are mini-
mal anticipated costs to the county and district attorneys that are
required to comply with the proposed rules. The costs detailed
below are the same costs detailed in the Public Benefit and Cost
Note section of this proposal.

Because the content of the reports will differ between reporting
entities, OAG cannot predict the cost amounts but expects the
cost to be minimal and likely absorbed into reporting entities'
ongoing operations with minimal, if any, fiscal impact.

According to Texas SmartBuy, the cooperative purchasing
program provided by the Texas Comptroller of Public Accounts,
scanners range from $50 to $10,000, and the price will de-
pend on the scanner's quality, speed, and if it is a portable or
self-loading model. However, it is likely that reporting entities
already maintain a scanner in their respective offices. Because
the reporting entities are required to submit the information
electronically, there will be no postage or printing cost to do so.

The OAG acknowledges it will take some time for county em-
ployees to compile the required reporting data. However, the
OAG estimates such time will be minimal as the reporting en-
tity should maintain standard law enforcement record keeping
practices. The OAG estimates individual employee compensa-
tion for an administrative assistant at $21.29 an hour for one
to ten hours of work to scan and electronically submit docu-
ments to OAG. This wage is based on the national median hourly
wage for each classification as reported in the May 2023 Na-
tional Industry Specific Occupational Employment and Wage Es-
timates. Bureau of Labor Statistics, Occupational Employment
Statistics, United States Dep't of Labor (August 8, 2024 2:38
p.m.), www.bls.gov/oes/current/oes436014.htm.

IMPACT ON LOCAL EMPLOYMENT OR ECONOMY

Mr. Reno has determined that the proposed rules do not have
an impact on local employment or economies because the pro-
posed rules only impact governmental bodies. Therefore, no lo-
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cal employment or economy impact statement is required under
Texas Government Code §2001.022.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES

Mr. Reno has determined that for each year of the first five-year
period the proposed rules are in effect, there will be no foresee-
able adverse fiscal impact on small business, micro-businesses,
or rural communities as a result of the proposed rules.

Since the proposed rules will have no adverse economic effect
on small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, is not required.

TAKINGS IMPACT ASSESSMENT

The OAG has determined that no private real property interests
are affected by the proposed rules, and the proposed rules do
not restrict, limit, or impose a burden on an owner's rights to the
owner's private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT

In compliance with Texas Government Code §2001.0221, the
agency has prepared a government growth impact statement.
During the first five years the proposed rules are in effect, the
proposed rules:

- will not create a government program;

- will not require the creation or elimination of employee posi-
tions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not lead to an increase or decrease in fees paid to a state
agency;

- will create a new regulation;
- will not repeal an existing regulation;

- will not result in a decrease in the number of individuals subject
to the rule; and

- will not positively or adversely affect the state's economy.
REQUEST FOR PUBLIC COMMENT

Written comments on the proposed rules may be submitted elec-
tronically to the OAG's Criminal Prosecution Division by email
to OAGRuleCommentsCh56@oag.texas.gov, or by mail to Josh
Reno, Attn: Rule Comments, Office of the Attorney General, P.O.
Box 12548, Austin, Texas 78711-2548. Comments will be ac-
cepted for 30 days following publication in the Texas Register.

To request a public hearing on the proposal, submit a request
before the end of the comment period by email to OAGRuleCom-
mentsCh56@oag.texas.gov, or by mail to Josh Reno, Attn Rule
Comments, Office of the Attorney General, P.O. Box 12548,
Austin, Texas 78711-2548.

STATUTORY AUTHORITY

New 1 TAC chapter 56 is proposed pursuant to Texas Govern-
ment Code §41.006.

CROSS-REFERENCE TO STATUTE. This regulation clarifies
Texas Government Code §41.006. No other rule, regulation, or
law is affected by this proposed rule.

§56.1.  General Reporting Requirements.

District Attorneys and County Attorneys presiding in a district or
county with a population of 400,000 or more persons must submit an
initial, and quarterly and annual reports relating to criminal matters,
and the interest of the state, to the Office of the Attorney (OAG) in a
manner prescribed by the OAG and as set forth in this chapter.

§$56.2.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings:

(1) "Case file" means all documents, notes, memoranda,
and correspondence, in any format such as handwritten, typed, elec-
tronic, or otherwise, including drafts and final copies, that were pro-
duced within or received by the reporting entity's office, including work
product and otherwise privileged and confidential matters. A "case file"
does not include a reporting entity employee's correspondence that is
purely personal in nature and has no connection with the transaction of
official business.

(2) "Correspondence" means any email, letter, memoran-
dum, instant message, text message, or direct message, received or is-
sued by an employee of the reporting entity. "Correspondence” does
not include a reporting entity employee's correspondence that is purely
personal in nature and has no connection with the transaction of official
business.

(3) "Electronic copies" means a digital version of a record
that can be stored on a computer device.

(4) "Reporting year" means the period of September 1
through August 31.

(5) "Report" means all information submitted to the OAG
by a reporting entity under this chapter.

(6) "Reporting entity" means the office of a District Attor-
ney or County Attorney serving a population of 400,000 or more per-
sons.

(7) "Violent crime" includes capital murder, murder, other
felony homicides, aggravated assault, sexual assault of an adult, inde-
cency with a child, sexual assault of a child, family violence assault,
aggravated robbery, robbery, burglary, theft, automobile theft, riot, any
crime listed in Code of Criminal Procedure §17.50(3), and any attempt
to commit such crimes.

§56.3.  Quarterly and Initial Reporting Requirements.

(a) Content of reports. Reporting entities must submit elec-
tronic copies of the following information to the OAG quarterly in ac-
cordance with this chapter.

(1) The number of instances that the Reporting Entity in-
dicted a peace officer;

(2) The number of instances that the reporting entity in-
dicted an individual for a criminal violation under the Teas Election
Code.

(3) The number of prosecutions involving a defendant's
discharge of a firearm where the defendant raised a justification under
Chapter 9 of the Penal Code, Subchapters C and/or D;
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(4) The case file for instances a recommendation is made
to a judicial body that a person subject to a final judgment of conviction

(2) Alist of all local, county, state, and federal ordinances,
statutes, laws, and rules for which the reporting entity files reports,

be released from prison before the expiration of their sentence; resen-

whether that requirement is regular or arises upon the occurrence of

tenced to a lesser sentence; or granted a new trial based on a confession

an event;

of error;

(5) The case file for prosecutions for which the Texas Gov-

(3) A list of individual expenditures and purchases made
based on funds or assets received through civil asset forfeiture;

ernor has announced that The Office of the Texas Governor is consid-
ering a pardon;
(6) Any case file for prosecutions relating to criminal mat-

(4) All information regarding funds accepted by the com-
missioners court of their county pursuant to Texas Government Code
§41.108 that were passed on to the reporting entity. The reporting en-

ters and the interests of the state, as requested by the Attorney Gen-

tity must detail how much of the funds were passed on to the reporting

eral through the Oversight Advisory Committee, including cases where

entity and provide a detailed accounting of how the reporting entity

there are substantial doubts whether probable cause exists to support a

disposed of any funds received; and

prosecution;

(7) The number of instances that an arrest was made for a

(5) All information regarding funds accepted by the com-
missioners court of their county pursuant to Texas Government Code

violent crime but no indictment was issued, the case was resolved by

§41.108 that were not passed on to the reporting entity, but were used to

deferred prosecution or a similar program, or all charges were dropped;

benefit the reporting entity, its personnel, or its operations. The report

(8) All correspondence requested by OAG's Oversight Ad-
visory Committee for a matter listed in response to paragraph (7) of this
subsection on a prior quarterly report;

(9) All correspondence and other documentation describ-
ing and analyzing a reporting entity's policy not to indict a category or
sub-category of criminal offenses;

(10) All correspondence with any employee of a federal
agency regarding a decision whether to indict an individual;

(11) All correspondence with any non-profit organization
regarding a decision whether to indict an individual; and

(12) Records memorializing assistant district attorney or
assistant county attorney resignations or terminations where a com-
plaint was made, formally or informally, by the assistant district at-
torney or assistant county attorney.

(b) Initial Report. A reporting entity must submit an electronic
copy of the information outlined in this section for which a reporting
event occurred between January 1, 2021, and the effective date of this
rule, unless:

(1) The reporting entity obtains a written exception, in
whole or in part, from the OAG;

(2) The reporting entity provides a sworn affidavit that
states the information:

(A) was the exclusive product of a previous District or
County Attorney; and

(B) s not reflective of the reporting entity's current op-
erations due to a formal change in the office's policies, and the formal
change is described in detail and transmitted to the Oversight Advisory
Committee; or

(3) The reporting entity provides a sworn affidavit that

must include any correspondence regarding accepted funds, as well as
a detailed account of how the funds were used to benefit the reporting
entity, its personnel, or its operations.

§56.5.  Report Submission Deadlines and Requirements.

(a) Deadlines.

(1) The quarterly report under §56.3 of this chapter (relat-
ing to Quarterly and Initial Reporting Requirements) is due within 30
days of the beginning of each new reporting quarter for all reporting
events that occurred in the prior reporting quarter.

(2) The reporting quarters are as follows:

(A) Quarter one: September through November;

(B) Quarter two: December through February;
(C) Quarter three: March through May; and

(D) Quarter four; June through August.

(3) The annual report under §56.4 of this chapter (relating
to Annual Reports) is due at the end of each reporting year and no later
than September 30.

(4) The initial report under this section is due within 90
days of the effective date of this rule.

(5) The Oversight Advisory Committee may grant an ex-
tension on a case-by-case basis if the reporting entity can establish good
cause for not meeting the reporting deadlines.

(b) Electronic Submissions. A reporting entity submit all re-
ports under this chapter electronically. Information on how to submit
reports electronically can be found on the OAG's website.

$56.6.  Document Retention.

Reporting entities must implement document retention policies reason-
ably designed to preserve all documents which are, or may be, subject

states the information cannot be produced because it was destroyed or

to the requirements in this chapter. The retention policies must pre-

otherwise discarded pursuant to a hona fide document retention policy

serve documents for at least two years after the dates when they are

that existed prior to the effective date of this rule and that is described

due to be reported.

in detail and transmitted to the Oversight Advisory Committee.
$56.4.  Annual Reports.

Reporting entities must submit electronic copies of the following in-
formation for the prior reporting year in accordance with this chapter.

(1) All policies, rules, and orders, including internal oper-

§36.7.  Overdue Reports.

If an entity fails to comply with this chapter, in whole or in part, the
OAG may send notice to the reporting entity identifying the report-
ing entity of its failure to comply. A reporting entity must remedy the
identified reporting failure within 30 days after receipt of notice. Any
reporting entity that fails to timely comply with this chapter's reporting

ating procedures and public policy documents, that were modified dur-

requirements may be identified on the OAG's website as being out of

ing the prior 12 months;

compliance with both this chapter as well as Texas Government Code

§41.006.
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§36.8.  Compliance.
If a reporting entity violates this chapter, without limitation:

(1) The OAG may construe the violation to constitute "of-
ficial misconduct" under Local Government Code §87.011;

(2) The OAG may file a petition for quo warranto under
Civil Practice and Remedies Code §66.002 for the performance of an
act that by law causes the forfeiture of the County or District Attorney's
office; or

(3) The OAG may initiate a civil proceeding seeking to or-
der the County or District Attorney to comply with this chapter.

$56.9.  Oversight Advisory Committee.

(a) The Attorney General will establish an Oversight Advisory
Committee composed of three members of the Office of the Attorney
General designated by the Attorney General.

(b) The Oversight Advisory Committee may issue notifica-
tions of Overdue Reports under §56.6 of this chapter (relating to Doc-

ument Retention).

(c) The Oversight Advisory Committee may request entire
case files based on submitted reports or any other information that the
Oversight Advisory Committee desires relating to criminal matters
and the interests of the state on a case-by-case basis,

(d) The Oversight Advisory Committee may waive any provi-
sion of this chapter if a reporting entity demonstrates that compliance
would impose an undue hardship.

§56.10. Severability.
(a) All provisions of this chapter are severable.

(b) If any application of any provision of this rule is held to
be invalid for any reason, all valid provisions are severable from the
invalid provisions and remain in effect. If any section or portion of
a section is held to be invalid in one or more of its applications, in
all valid applications the provisions remain in effect and are severable
from the invalid applications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404124

Justin Gordon

General Counsel

Office of the Attorney General

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 475-4291

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER O. DELIVERY SYSTEM AND
PROVIDER PAYMENT INITIATIVES

1 TAC §353.1306

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes an amendment
to §353.1306, concerning Comprehensive Hospital Increase

Reimbursement Program for Program Periods on or after
September 1, 2021.

BACKGROUND AND PURPOSE

The Texas Health and Human Services Commission has been
working since September 2022 to evaluate the future of the Med-
icaid hospital financing system in a post-public health emergency
environment. With the combination of new Medicaid fee-for-ser-
vice and managed care rules at the federal level, the unwinding
of the Medicaid caseload coverage from the public health emer-
gency, and the interplay between directed payment programs
and new supplemental payment programs (e.g. the private grad-
uate medical education (GME) and Hospital Augmented Reim-
bursement program (HARP)), hospital financing in Medicaid and
for the uninsured has been challenging to forecast. With the sup-
port of hospitals and their representatives, Medicaid managed
care organizations and their representatives, and industry sub-
ject matter experts, HHSC has come to final decisions regarding
the program design of Comprehensive Hospital Increase Reim-
bursement Program (CHIRP) that will be implemented, begin-
ning in state fiscal year (SFY) 2026.

Comprehensive Hospital Increase Reimbursement Program
(CHIRP)

Beginning in SFY 2025, CHIRP is composed of three compo-
nents: Uniform Hospital Rate Increase Payment (UHRIP), Av-
erage Commercial Incentive Award (ACIA), and Alternate Par-
ticipating Hospital Reimbursement for Improving Quality Award
(APHRIQA). The proposed rule amendment to §353.1306 up-
dates the ACIA component calculation beginning in SFY 2026,
to calculate the Average Commercial Reimbursement (ACR) gap
on an aggregated, per class basis. The proposed rule amend-
ment to §353.1306 also allocates available ACIA funds across
hospital classes based on the proportion of the combined ACR
gap of each hospital class within an Service Delivery Area (SDA)
to the total ACR gap of all hospitals within the SDA. Lastly, the
proposed rule amendment to §353.1306 updates the maximum
ACR Upper Payment Limit (UPL) percentage to 95 percent be-
ginning in SFY 2027 and to 100 percent beginning in SFY 2028.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §353.1306(g)(3)(A) clarifies
that for program periods SFY 2025 and prior, the ACR gap
used is the individual ACR gap. The proposed amendment to
§353.1306(g)(3)(A) further adds that, beginning in SFY 2026,
the ACR gap will be the aggregated ACR gap within a class and
SDA.

The proposed amendment to §353.1306(g)(3)(B) updates the
maximum ACR UPL percentage. The proposed amendment to
§353.1306(g)(3)(B) provides that the maximum ACIA payments
beginning in SFY 2027 will not exceed 95 percent of the total
estimated ACR UPL; and, beginning in SFY 2028, the maximum
ACIA payments will not exceed 100 percent of the total estimated
ACR UPL.

The proposed amendment to §353.1306(g)(4)(A) revises clause
(i) so that the APHRIQA payment will use the same maximum
ACR UPL amounts specified for ACIA in subsection (g)(3)(B).

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.
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GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program:

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions:

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rule does not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because this rule does not impose cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Victoria Grady, Director of Provider Finance, has determined that
for each year of the first five years the rule is in effect, the public
will benefit from the adoption of the rule as it will enable hospi-
tals that have fewer or less advantageous commercial payments
to benefit from amount generated by other hospitals that have
higher or more advantageous commercial payments.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the rule does not impose any additional fees or costs on those
who are required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC HEARING

A public hearing to receive comments on the proposal will be
held by HHSC through a webinar. The meeting date and time
will be posted on the HHSC Communications and Events Web-
site at https://hhs.texas.gov/about-hhs/communications-events
and the HHSC Provider Finance communications website at
https://pfd.hhs.texas.gov/provider-finance-communications.

Please contact the Provider Finance Department Hospital
Finance section at pfd_hospitals@hhsc.state.tx.us if you have
questions.

PUBLIC COMMENT

Written comments on the proposal may be submitted to the
HHSC Provider Finance Department, Mail Code H-400, P.O.
Box 149030, Austin, Texas 78714-9030, delivered to 4601
West Guadalupe Street, Austin, Texas 78751, or by email to
pfd_hospitals@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R064" in the subject
line.

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out HHSC's duties;
Texas Human Resources Code §32.021 and Texas Government
Code §531.021(a), which provide HHSC with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; and Texas Government Code §531.021(b-1), which
establishes HHSC as the agency responsible for adopting rea-
sonable rules governing the determination of fees, charges, and
rates for medical assistance payments under the Texas Human
Resources Code Chapter 32; and Texas Government Code
§533.002, which authorizes HHSC to implement the Medicaid
managed care program.

The amendment affects Texas Government Code Chapter 531
and 533, and Texas Human Resources Code Chapter 32.

§$353.1306. Comprehensive Hospital Increase Reimbursement Pro-
gram for Program Periods on or after September 1, 2021.

(a) - (f) (No change.)

(g) CHIRP capitation rate components. For program periods
beginning on or before September 1, 2023, but on or after September
1, 2021, CHIRP funds will be paid to MCOs through two components
of the managed care per member per month (PMPM) capitation rates.
For program periods beginning on or after September 1, 2024, CHIRP
funds will be paid to MCOs through three components of the managed
care per member per month (PMPM) capitation rates. The MCOs' dis-
tribution of CHIRP funds to the enrolled hospitals may be based on
each hospital's performance related to the quality metrics as described
in §353.1307 of this subchapter (relating to Quality Metrics for the
Comprehensive Hospital Increase Reimbursement Program). The hos-
pital must have provided at least one Medicaid service to a Medicaid
client for each reporting period to be eligible for payments.

(1) In determining the percentage increases described un-
der subsection (h)(1) of this section, HHSC will consider:

(A) information from the participants in the SDA (in-
cluding hospitals, managed-care organizations, and sponsoring gov-
ernmental entities) on the amount of IGT the sponsoring governmental
entities propose to transfer to HHSC to support the non-federal share
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of the increased rates for the first six months of a program period, as
indicated on the applications described in subsection (c) of this section;

(B) the class or classes of hospital determined in sub-
section (e)(2) of this section;

(C) the type of service or services determined in sub-
section (f) of this section;

(D) actuarial soundness of the capitation payment
needed to support the rate increase;

(E) available budget neutrality room under any applica-
ble federal waiver programs;

(F) hospital market dynamics within the SDA; and
(G) other HHSC goals and priorities.

(2) The Uniform Hospital Rate Increase Payment (UHRIP)
is the first component.

(A) The total value of UHRIP will be equal to a per-
centage of the estimated Medicare gap on a per class basis.

(B) Allocation of funds across hospital classes will
be proportional to the combined Medicare gap of each hospital class
within an SDA to the total Medicare gap of all hospital classes within
the SDA.

(3) The Average Commercial Incentive Award (ACIA) is
the second component.

(A) The total value of ACIA will be equal to a percent-
age of the ACR gap less payments received under UHRIP, subject to
the limitations described by subparagraph (B) of this paragraph. For
program periods beginning on or before September 1, 2024, for the
purposes of this subparagraph, the ACR gap and UHRIP payment are
based on the individual hospital's data. For program periods beginning
on or after September 1, 2025, for the purposes of this subparagraph,
the ACR gap and the UHRIP payment are based on the aggregated
amounts by class; and the allocation of available funds across hospital
classes will be proportional to the combined ACR gap of each hospital
class within an SDA to the total ACR gap of all hospital classes within
the SDA.

(B) The maximum ACIA payments for each class will
be equal to a percentage of the total estimated ACR UPL for the class,
less what Medicaid paid for the services and any payments received
under UHRIP, including hospitals that are not participating in ACIA.
The percentage for each program period is as follows.

(i) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, the percentage
is 90 percent.

(ii) For the program periods beginning on [er after]
September 1, 2024, and September 1, 2025, the percentage may not
exceed 90 percent.

(iii)  For the program period beginning on September
1, 2026, the percentage may not exceed 95 percent.

(iv) For program periods beginning on or after
September 1, 2027, the percentage may not exceed 100 percent.

(C) The ACIA payment for the class will be equal to
the minimum of the sum of the ACIA payment in subparagraph (A)
of this paragraph and the limit in subparagraph (B) of this paragraph.
If the amount calculated under subparagraph (B) of this paragraph is
negative, the maximum, aggregated ACIA payments for that class will
be equal to zero.

(D) The ACIA payment for each provider will be equal
to the amount in subparagraph (A) of this paragraph multiplied by the
amount determined in subparagraph (C) of this paragraph for the class
divided by the sum of the preliminary ACIA payment determined in
subparagraph (A) of this paragraph for the class, rounded down to the
nearest percentage. For example, if two hospitals in a class in an SDA
both have anticipated base payments of $100 and UHRIP payments of
$50, but one hospital has an estimated ACR UPL of $400 and an ACR
gap of $300 between its base payment and ACR UPL, and the other
hospital has an estimated ACR UPL of $600 and an ACR gap of $500,
HHSC will first reduce the gaps by the UHRIP payment of $50 to a
gap of $250 and $450, respectively. The preliminary ACIA rates are
250 percent and 450 percent. These are the amounts available under
subparagraph (A) of this paragraph. HHSC would then sum the ACR
UPLs for the two hospitals to get $1000 available to the class and apply
the percentage in subparagraph (B) of this paragraph (e.g., 50 percent
of the gap), which results in an ACR UPL of $500. Then, HHSC will
subtract the $200 in base payments and $100 in UHRIP payments from
the reduced ACR UPL for a total of $200 of maximum ACIA payments
under subparagraph (B) of this paragraph. The amount under subpara-
graph (A) for the class was $700[;] and the limit under subparagraph
(B) of this paragraph is $200, so all provider in the SDA will have
their ACIA percentage multiplied by $200 divided by $700 to stay un-
der the $200 cap. The individual ACIA rates would be 71 percent (e.g.,
200/700*250 percent) and 128 percent (e.g., 200/700*450 percent), re-
spectively. The estimated ACIA payments would be $71 and $128.
HHSC will then direct the MCOs to pay a percentage increase for the
first hospital of 71 percent in addition to the 50 percent increase under
UHRIP for the first hospital for a total increase of 121 percent above
the contracted base rate, and 128 percent in addition to the 50 percent
increase under UHRIP for the second hospital for a total increase of
178 percent.

(4) For program periods beginning on or after September
1, 2024, the Alternate Participating Hospital Reimbursement for Im-
proving Quality Award (APHRIQA) is the third component.

(A) The total value of APHRIQA will be equal to the
sum of:

(i) a percentage of the Medicare gap, not to exceed
100 percent, on a per class basis less the amount determined in para-
graph (2)(A) of this subsection; and

(ii) a percentage of the total estimated ACR UPL,
not to exceed the applicable percentage specified in paragraph (3)(B)
of this subsection [90 pereent], on a per class basis less what Medicaid
paid for the services and any payments received under UHRIP, includ-
ing hospitals that are not participating in ACIA and less any payments
received under ACIA.

(B) Allocation of funds across hospitals will be calcu-
lated by allocating to each hospital the sum of:

(i) the difference in the amount the hospital is es-
timated to be paid under paragraph (2)(A) of this subsection and the
amount they would be paid if the percentage described in paragraph
(2)(A) of this subsection were the same percentage cited in subpara-
graph (A)(i) of this paragraph; and

(ii) the difference in the amount the hospital is es-
timated to be paid under paragraph (3)(C) of this subsection and the
amount they would be paid if the percentage described in paragraph
(3)(B) of this subsection were the same percentage cited in subpara-
graph (A)(ii) of this paragraph.

(h) - (n) (No change.)
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404043

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 487-3480

¢ ¢ ¢

CHAPTER 354. MEDICAID HEALTH
SERVICES
SUBCHAPTER F. PHARMACY SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§354.1832, concerning Prior Authorization Procedures; and
§354.1921, concerning Addition of Drugs to the Texas Drug
Code Index.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement House Bill (H.B.)
3286 and Senate Bill (S.B.) 241, 88th Legislature, Regular Ses-
sion, 2023.

H.B. 3286 amended the Texas Government Code to add
§531.0691, creating a new process for the Medicaid pharmacy
benefit in which the Vendor Drug Program (VDP) will add drugs
to the formulary on a provisional basis. H.B. 3286 also amended
Texas Government Code Chapter 533 to add §533.071 which
elaborates on an existing process in the Medicaid managed
care program regarding Preferred Drug List (PDL) exceptions
and when a non-preferred drug can be used by listing these
exceptions. Section 533.071 also added new PDL exceptions.

S.B. 241 amended Texas Health and Safety Code Chapter 439
to add new Subchapter D, §439.102. Texas Health and Safety
Code §439.102(a) requires a manufacturer of a brand name in-
sulin prescription drug for which a generic or biosimilar prescrip-
tion drug is not available and is included in the Medicaid VDP for-
mulary, to submit to HHSC a written verification stating whether
or not the unavailability of the generic or biosimilar prescription
drug is the result, wholly or partly, (1) of a scheme by the manu-
facturer to pay a generic or biosimilar prescription drug manufac-
turer to delay manufacturing or marketing the generic or biosim-
ilar drug; (2) a legal or business strategy to extend the life of a
patent on the brand name prescription drug; (3) the manufac-
turer directly manipulating a patent on the brand name prescrip-
tion drug; or (4) the manufacturer directly manipulating an action
described in reasons (1) - (3) of this sentence on behalf of an-
other entity.

Texas Health and Safety Code §439.102(b) requires HHSC to
adopt rules that prescribe the form and manner for submission
of the written verification required by §439.102(a).

SECTION-BY-SECTION SUMMARY

The proposed amendment to §354.1832 adds new subsections
(f) - (h) to set forth the PDL prior authorization exception crite-
ria. Subsection (f) adds the current PDL prior authorization ex-
ception criteria. Subsection (g) adds a reference to Texas Insur-

ance Code §1369.213, which refers to prior authorization excep-
tions for coverage of stage-four advanced, metastatic cancer.
Proposed new subsection (h) lists the PDL prior authorization
exception criteria that are added by Texas Government Code
§533.071. In proposed subsection (h)(1), the exception crite-
ria is that the drug required under the preferred drug list is con-
traindicated, will likely cause an adverse reaction in or physical
or mental harm to the recipient, or the drug is expected to be in-
effective based on the known clinical characteristics of the recip-
ient and the known characteristics of the prescription drug regi-
men. In proposed subsection (h)(2), the exception criteria is that
the recipient previously discontinued taking the preferred drug at
any point in the recipient's clinical history and for any length of
time because the drug was not effective, had a diminished ef-
fect, or resulted in an adverse event. In proposed subsection
(h)(3), the exception criteria is that the recipient was prescribed
and is taking a nonpreferred drug in the antidepressant or an-
tipsychotic drug class and the recipient was prescribed the non-
preferred drug before being discharged from an inpatient facility,
is stable on the nonpreferred drug, and is at risk of experiencing
complications from switching from the nonpreferred drug to an-
other drug. In proposed subsection (h)(4), the exception criteria
is that the preferred drug is not available for reasons outside of
the Medicaid managed care organization's control, including be-
cause the drug is in short supply according to the Food and Drug
Administration Drug Shortages Database, or the drug manufac-
turer has placed the drug on backorder or allocation.

The proposed amendment replaces "the Health and Human Ser-
vices Commission (HHSC) or its designee" with "HHSC" in sub-
section (a) because "HHSC" is defined in §354.1121 as "The
Texas Health and Human Services Commission or its designee."
The proposed amendment also replaces "The" with "the" in sub-
section (e)(1).

The proposed amendment to §354.1921 adds new subsection
(d) to require manufacturers of brand-name insulin prescription
drugs to submit notification of unavailability of generic or biosim-
ilar insulin drugs to HHSC, stating whether or not the unavail-
ability of the generic or biosimilar prescription drug is the re-
sult, wholly or partly of, a scheme by the manufacturer to pay
a generic or biosimilar prescription drug manufacturer to delay
manufacturing or marketing the generic or biosimilar drug; a le-
gal or business strategy to extend the life of a patent on the brand
name prescription drug; the manufacturer directly manipulating
a patent on the brand name prescription drug; or the manufac-
turer facilitating an action described by the previous three bullet
points on behalf of another entity.

Proposed subsection (e) includes the method insulin manufac-
turers must use to submit written verification to HHSC, which is
through the submission of a Certificate of Information (COI), and
on a yearly basis thereafter through the supplemental rebate so-
licitation process. The proposed amendment adds a new pro-
posed subsection (g) to set forth that HHSC adds drugs to the
Texas Drug Code Index on a provisional basis after HHSC re-
ceives a COl that is then approved by HHSC, or is pending re-
view by HHSC, for a determination by HHSC that the drug is
appropriate for dispensing through an outpatient pharmacy and
meets the additional requirements in Texas Government Code
§531.0691.

The proposed amendment replaces "the commission" with
"HHSC" in subsections (c)(1), (c)(2), (f), (h), (i), ()(5), ()6),
(i)(10), ()(11), (j)(16), and (j)(18) to use consistent terminology
when referring to "HHSC." The proposed amendment replaces
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"Certification of Information" with "Certificate of Information" in
subsections (b), (c)(2), (f), (h), and (j)(11) to be consistent with
the terminology used in Texas Government Code §531.0691 for
this form. The proposed amendment renumbers certain subsec-
tions in the rule. And in renumbered subsection (i) paragraph
(18), replaces "Average Wholesale Price" with "AWP" and "Av-
erage Manufacturer Price" with "AMP" because these acronyms
are in the definitions of these terms in renumbered subsection
(i) paragraphs (2) and (3). The term "pricing information" is also
added to subsection (j) paragraph (18).

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be an estimated additional cost to state government as a result of
enforcing and administering the rules as proposed. Enforcing or
administering the rules does not have foreseeable implications
relating to costs or revenues of local government.

The effect on state government for each year of the first five
years the proposed rules are in effect is an estimated cost of
$153,750 in fiscal year (FY) 2025, $28,750 in FY 2026, $28,750
in FY 2027, $28,750 in FY 2028, and $28,750 in FY 2029.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will create a new HHSC
employee position;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create new regulations;
(6) the proposed rules will expand existing regulations; and

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, Chief Financial Officer, has also determined that
there will be no adverse economic effect on small businesses,
micro-businesses, or rural communities because the rule
amendments do not apply to small or micro-business, or rural
communities.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons; and are necessary to implement legislation that does not
specifically state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, the
public benefit for implementation of H.B. 3286, which adds Texas

Government Code §531.0691 and §533.071, will be that mem-
bers may access drugs more quickly after FDA approval if the
drug meets the requirements of the bill and members may have
increased access to certain non-preferred drugs if the new crite-
ria listed in the bill are met. Implementation of S.B. 241, which
adds Texas Health and Safety Code §439.102, will benefit the
public because this will ensure that manufacturers are verify-
ing that they are accurately reporting generic insulin availabil-
ity. HHSC's mission is to deliver quality, cost-effective services
to Texans, including ensuring the availability of generic insulin
products when available.

Trey Wood, Chief Financial Officer, has also determined that for
the first five years the rules are in effect, there are no antici-
pated economic costs to persons who are required to comply
with the proposed rules because Texas Health and Safety Code
§439.102, only requires drug manufacturers of a brand-name in-
sulin prescription drug for which a generic or biosimilar prescrip-
tion drug is not available and that is already on the Texas Medic-
aid Vendor Drug Program formulary to answer a new question on
an existing form. For Texas Government Code §531.0691 and
§533.071, the proposed rules are not expected to have any eco-
nomic costs for persons required to comply because there are
no requirements to alter current business practices and there are
no new fees or costs imposed on those required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R055" in the subject
line.

DIVISION 2. ADMINISTRATION
1 TAC §354.1832
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which requires the Executive
Commissioner of HHSC to adopt rules necessary to carry out
the commission's duties under Chapter 531; Texas Human
Resources Code §32.021(c), which requires the executive
commissioner to adopt rules necessary for the proper and effi-
cient operation of the medical assistance program; and Texas

PROPOSED RULES September 13, 2024 49 TexReg 7147


mailto:fice@hhs.texas.gov

Government Code §533.071, which requires the commission to
adopt rules allowing exceptions to the preferred drug list under
certain specified conditions.

The proposed amendment affects Texas Government Code
§531.0055, §531.0691, Chapter 533.071, Texas Health and
Safety Code §439.102,and Texas Insurance Code §1369.213.

$354.1832.  Prior Authorization Procedures.

(a) Requests for prior authorization. Except as provided in
subsection (b) of this section, a health care practitioner who prescribes
a drug that is not included on the Preferred Drug List (PDL) for a Med-
icaid recipient must request prior authorization of the drug to HHSC
[the Health and Human Services Commission (HHSC) or its designee].
Specific procedures for the submission of requests for prior authoriza-
tion are available on HHSC's web site. A health care practitioner may
request a printed copy of the procedures and forms from HHSC.

(b) New Medicaid recipients. The PDL-related prior autho-
rization requirement of this section does not apply if the prescription
for the non-preferred drug is for a newly enrolled Medicaid recipient,
until the 31st calendar day after the date of the recipient's Medicaid el-
igibility determination.

(c) Special Considerations. When HHSC determines based
on clinical considerations, cost considerations, or guidance from the
Drug Utilization Review Board that the prior authorization require-
ment could adversely impact Medicaid recipients' health or safety, it
may be administratively more efficient to deem the approved prior au-
thorization for a particular client for a certain period of time, or for an
indefinite period.

(d) Disposition of requests for prior authorization. HHSC or
its designee will notify the requesting practitioner of the approval or
disapproval of the request within 24 hours of the receipt of the request.

(e) Emergency requests for prior authorization. HHSC will
authorize up to a 72-hour supply of a product subject to prior autho-
rization if:

(1) the [The] prescribing practitioner notifies HHSC of an
emergency need for the product when submitting the request for prior
authorization; and

(2) HHSC or its designee is unable to provide its approval
or disapproval within 24 hours following the receipt of the request.

(f) The PDL prior authorization exception criteria are as fol-
lows:

(1) treatment failure with preferred drug;

(2) contraindication to preferred drug; and

(3) allergic reaction to preferred drugs.

(g) Additional PDL prior authorization exception criteria that
HHSC considers includes Texas Insurance Code §1369.213, concern-
ing prior authorization exceptions for coverage of stage-four advanced,
metastatic cancer.

(h) The following PDL prior authorization exception criteria
are added by Texas Government Code §533.071:

(1) the drug required under the preferred drug list:

(A) s contraindicated;

(B) will likely cause an adverse reaction in or physical
or mental harm to the recipient; or

(C) is expected to be ineffective based on the known
clinical characteristics of the recipient and the known characteristics
of the prescription drug regimen;

(2) the recipient previously discontinued taking the pre-
ferred drug at any point in the recipient's clinical history and for any
length of time because the drug:

(A) was not effective;
(B) had a diminished effect; or

(C) resulted in an adverse event;

(3) the recipient was prescribed and is taking a nonpre-
ferred drug in the antidepressant or antipsychotic drug class and the

recipient:

(A) was prescribed the nonpreferred drug before being
discharged from an inpatient facility;

(B) is stable on the nonpreferred drug; and

(C) is at risk of experiencing complications from
switching from the nonpreferred drug to another drug; or

(4) the preferred drug is not available for reasons outside of
the Medicaid managed care organization's control, including because:

(A) the drug is in short supply according to the Food
and Drug Administration Drug Shortages Database; or

(B) the drug's manufacturer has placed the drug on
backorder or allocation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404089

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-2910

¢ ¢ ¢

DIVISION 7. TEXAS DRUG CODE
INDEX--ADDITIONS, RETENTIONS, AND
DELETIONS

1 TAC §354.1921
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which requires the Executive
Commissioner of HHSC to adopt rules necessary to carry out
the commission's duties under Chapter 531; Texas Human
Resources Code §32.021(c), which requires the executive
commissioner to adopt rules necessary for the proper and effi-
cient operation of the medical assistance program; and Texas
Government Code §533.071, which requires the commission to
adopt rules allowing exceptions to the preferred drug list under
certain specified conditions.
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The proposed amendment affects Texas Government Code
§531.0055, §531.0691, Chapter 533.071, Texas Health and
Safety Code §439.102,and Texas Insurance Code §1369.213.

§354.1921.  Addition of Drugs to the Texas Drug Code Index.

(a) A drug company that has a valid rebate agreement under
42 U.S.C. §1396r-8 may apply to HHSC [the Health and Human Ser-
viees Commission (Commission)] to add a drug to the Texas Drug Code
Index (TDCI). The term "drug company" includes any manufacturer,
repackager, or private labeler.

(b) To apply for the addition of a drug to the TDCI, a drug
company must complete each section of the Certificate [Certification]
of Information for the Addition of a Drug Product to the TDCI provided
by HHSC [the Commission].

(¢) A drug company must also:

(1) update HHSC [the Commission] with changes to for-
mulation, product status, or availability; and

(2) submit changes to the prices requested in the Price Cer-
tification section of the Certificate [Certifieation] of Information, if re-
quested by HHSC [the Commission], within 10 calendar days of re-
ceiving the request.

(d) When a drug company manufactures a brand-name insulin
prescription drug for which a generic or biosimilar prescription drug
is not available, but the generic or biosimilar prescription drug is in
the VDP formulary, the manufacturer must submit to HHSC a written
verification stating whether or not the unavailability of the generic or
biosimilar prescription drug is the result, wholly or partly, of:

(1) a scheme by the manufacturer to pay a generic or
biosimilar prescription drug manufacturer to delay manufacturing or
marketing the generic or biosimilar drug;

(2) alegal or business strategy to extend the life of a patent
on the brand name prescription drug;

(3) the manufacturer directly manipulating a patent on the
brand name prescription drug; or

(4) the manufacturer facilitating an action described by
paragraphs (1) - (3) of this subsection on behalf of another entity.

(e) The written verification as described in subsection (d) of
this section must be provided by the manufacturer to HHSC:

(1) by submitting a Certificate of Information; and

(2) on a yearly basis thereafter through the supplemental
rebate solicitation process.

(f) [€d)] Sources other than drug companies may request the
addition of a drug not currently listed in the TDCI. If the request is
not from a drug company, HHSC [the Commission| may request that
the manufacturer submit a Certificate [Certification] of Information as
described in subsection (b) of this section.

(g) HHSC adds drugs to the TDCI on a provisional basis after
HHSC receives a Certificate of Information that is then approved by
HHSC, or is pending review by HHSC for a determination by HHSC
that the drug is appropriate for dispensing through an outpatient
pharmacy and meets the additional requirements in Texas Government

Code §531.0691.

(h) [€e)] The drug company and other sources, if applicable,
are entitled to receive notification of approved or denied Certifications
[Certifications] of Information. If a Certificate [Certifieation] of Infor-

mation is denied, HHSC [the Commission] will state the reasons for
the denial.

(i) [€D] Notwithstanding any other state law, pricing informa-
tion reported by a drug company under this subchapter is confidential
and must not be disclosed by HHSC [the Commission], its agents, con-
tractors, or any other State agency in a format that discloses the identity
of a specific manufacturer or labeler, or the prices charged by a specific
manufacturer or labeler for a specific drug, except as necessary to per-
mit the Attorney General to enforce state and federal law.

() [€®] Definitions. The following words and terms, when
used in this chapter and in Chapter 355 of this title (relating to Re-
imbursement Rates), have the following meanings unless the context
clearly indicates otherwise.

(1) Acquisition Cost (AC)--HHSC's determination of the
price pharmacy providers pay to acquire drug products marketed or
sold by specific manufacturers. AC is based on NADAC, wholesale
acquisition cost (WAC), or pharmacy invoice, in accordance with the
Medicaid state plan.

(2) Average Manufacturer Price (AMP)--The average man-
ufacturer price as defined in 42 USC §1396r-8(k)(1).

(3) Average Wholesale Price (AWP)--The average whole-
sale price for a drug as published in a price reporting compendium such
as First DataBank or Medispan.

(4) Customary Prompt Pay Discount--Any discount off the
purchase price of a drug routinely offered by the drug company to a
wholesaler or distributor for prompt payment of purchased drugs within
aspecified time frame and consistent with customary business practices
for payment.

(5) DirectPrice to Long Term Care Pharmacy--The amount
paid by a pharmacy servicing a long term care facility, including a nurs-
ing facility, assisted living facility, and skilled nursing facility. The
price should be net of price concessions. In reporting this price point
to HHSC [the Cemmissien], if the price is reported as a range, the
weighted average of these prices, based on unit sales, must be included.
The following prices should be excluded from this price point:

(A) prices excluded from the determination of Medic-
aid Best Price at 42 C.F.R. §447.505; and

(B) prices to entities participating in the Health Re-
sources and Services Administration (HRSA) 340b discount program.

(6) Direct Price to Pharmacy--The amount paid for a prod-
uct by a pharmacy when purchased directly from a drug company. This
price should be net of Price Concessions. In reporting this price point
to HHSC [the Cemmission], if the price is reported as a range, the
weighted average of these prices, based on unit sales, must be included.
The following prices should be excluded from this price point:

(A) prices excluded from the determination of Medic-
aid Best Price at 42 C.F.R. §447.505;

(B) prices to entities participating in the Health Re-
sources and Services Administration (HRSA) 340b discount program;
and

(C) Direct Prices to Long Term Care Pharmacy.

(7) Gross Amount Due--Has the meaning as defined by the
National Council for Prescription Drug Programs.

(8) Long term care facility--Facility that provides long
term care services, such as a nursing home, skilled nursing facility,
assisted living facility, group home, hospice facility, or intermediate
care facility for individuals with an intellectual disability or related
condition (ICF/IID).
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(9) Long term care pharmacy--A pharmacy for which the
total Medicaid claims for prescription drugs to residents of long term
care facilities exceeds 50 percent of the pharmacy's total Medicaid
claims per year. Long term care pharmacies are not open to the public
for walk-in business.

(10) Long term care pharmacy acquisition cost (LTCPAC)-
-The acquisition cost determined by HHSC [the Commission] for a
drug product purchased by a long term care pharmacy.

(11) "May apply to HHSC [the Commisster]"--The act of
applying to have a drug included on the TDCI. This includes complet-
ing the Certificate [Certifieation] of Information for the Addition of a
New Drug Product to the Texas Drug Code Index, submitting National
Drug Code (NDC) changes, submitting price updates, and submitting
additional package sizes for a drug that is already included on the TDCI.

(12) NADAC--National Average Drug Acquisition Cost.

(13) National Drug Code (NDC)--The 11-digit numerical
code established by the U.S. Food and Drug Administration that indi-
cates the labeler, product, and package size.

(14) Pharmacy--An entity with an approved community
pharmacy license or an institutional pharmacy license.

(15) Price concession--An action by a manufacturer (other
than a customary prompt-pay discount as defined in this section) that
has the effect of reducing the net cost of a product to a purchaser. The
term includes discounts, rebates, billbacks, chargebacks, or other ad-
justments to pricing or payment terms. Lagged price concessions must
be accounted for in the Reported Manufacturer Pricing by operation of
a 12-month average estimation methodology as described in 42 C.F.R.
§414.804. For new, at launch products, ifa manufacturer has forecasted
price concessions, the initial Reported Manufacturer Pricing should re-
flect this internal business information.

(16) Price to Wholesaler/Distributor--The amount paid by
a wholesaler or a distributor. The price should be net of price con-
cessions. In reporting this price point to HHSC [the Commission], if
the price is reported as a range, the weighted average of these prices,
based on unit sales, must be included. The following prices should be
excluded from this price point:

(A) prices excluded from the determination of Medic-
aid Best Price at 42 C.F.R. §447.505; and

(B) prices to entities participating in the Health Re-
sources and Services Administration (HRSA) 340b discount program.

(17) Reliable Sources--Sources including other state or
federal agencies and pricing services, as well as verifiable reports by
contracted providers and Vendor Drug Program formulary and field
staff.

(18) Reported Manufacturer Pricing--Pricing informa-
tion submitted to HHSC [the Commission] by a drug company on
a Certificate [Certifieation] of Information, or in subsequent price
updates as described in subsections (b) and (c) of this section. This
pricing information includes: AWP [Average Whelesale Price], AMP
[Average Manufacturer Priee], Price to Wholesaler/Distributor, Direct
Price to Pharmacy, and Direct Price to Long Term Care Pharmacy. If
a drug company does not have a single price for a price point, it must
report a range of prices. If a drug company reports a range of prices, it
must also provide the weighted average of these prices based on unit
sales.

(19) Retail Pharmacy Acquisition Cost (RetailPAC)--
HHSC's determination of the price a retail pharmacy pays to acquire
drug products marketed or sold by specific manufacturers.

(20) Specialty pharmacy--A pharmacy that meets all of the
following criteria:

(A) total Medicaid claims for specialty drugs, as de-
scribed in §354.1853 of this subchapter (relating to Specialty Drugs),
exceeds 10 percent of the pharmacy's total Medicaid claims per year;

(B) obtains volume-based discounts or rebates on spe-
cialty drugs from manufacturers or wholesalers; and

(C) delivers at least 80 percent of dispensed prescrip-
tions by shipment through the U.S. Postal Service or other common
carrier to customers or healthcare professionals (including physicians
and home health providers).

(21) Specialty pharmacy acquisition cost (SPAC)--HHSC's
determination of the price a retail pharmacy pays to acquire drug prod-
ucts marketed or sold by specific manufacturers.

(22) Weighted AMP (Average Manufacturer Price)--The
Weighted AMP (Average Manufacturer Price) as contemplated in 42
U.S.C. §1396r-8(b)(3) and (e), and as reported by the Centers for
Medicare & Medicaid Services.

(23) Wholesaler Cost--The net cost of a product to a whole-
saler; equivalent to Price to Wholesaler/Distributor and cost to whole-
saler.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404091

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-2910

¢ L4 ¢
CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH

SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §355.8065, concerning Disproportionate Share Hospital
Reimbursement Methodology, §355.8070, concerning Hospital
Augmented Reimbursement Program, and §355.8212, concern-
ing Waiver Payments to Hospitals for Uncompensated Charity
Care.

BACKGROUND AND PURPOSE

The Texas Health and Human Services Commission has been
working since September 2022 to evaluate the future of the Med-
icaid hospital financing system in a post-public health emergency
environment. With the combination of new Medicaid fee-for-ser-
vice and managed care rules, the unwinding of the Medicaid
caseload coverage from the public health emergency and the in-
terplay of new supplemental payment programs (e.g. the private
graduate medical education (GME) and Hospital Augmented Re-
imbursement program (HARP)), hospital financing in Medicaid
and for the uninsured has been challenging to forecast. With the
support of hospitals and their representatives, Medicaid man-
aged care organizations and their representatives, industry sub-
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ject matter experts, and the staff at the Centers for Medicare
& Medicaid Services (CMS), HHSC has come to final decisions
about strategies to ensure stability in the event that the Uncom-
pensated Care (UC) pool is reduced in the future.

Disproportionate Share Hospital Program

The proposed rule amendment makes clarifying updates to
§355.8065 to align the rule text with the current calculation
methodology and adds rural hospitals to be deemed to qualify
and exempt from the trauma system condition of participation
beginning in Federal Fiscal Year (FFY) 2025. The proposed rule
amendment may allow rural hospitals to receive advance FFY
2025 Disproportionate Share Hospitals (DSH) payments if they
are eligible based on the new deeming and trauma criteria. The
proposed rule updates the descriptions to accurately describe
Pool Three Pass One secondary payment, the rural public and
private pools, the advance payment for FFY 2025 and beyond,
and adds certain clarifying amendments.

Uncompensated Care Program

The proposed rule amendment to §355.8212 increases the size
of the High Impecunious Charge Hospital (HICH) pool to a level
that does not exceed $1 billion in total and updates the order
of the HICH pool allocation to become the second hospital pay-
ment allocation made in UC and will enable any HICH hospital
to receive payments before any non-HICH hospital.

Hospital Augmented Reimbursement Program

The proposed rule amendment to §355.8070 adds the Medicare
definition used by CMS of nhominal charge provider and includes
clarifications to the payment methodology that HARP payments
will be limited such that inpatient Medicaid payments will not ex-
ceed inpatient Medicaid charges for all providers except those
who meet the Medicare definition of a nominal charge provider.
The proposed rule updates codify the existing practice to in-
crease transparency.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §355.8065(b) adds a definition (for
the term "Federal medical assistance percentage (FMAP)" and
clause (i) is removed from paragraph (47)(B) to align with cur-
rent practice in accordance with a change that allowed Man-
aged Care Organizations (MCOS) to pay Institution for mental
diseases (IMDs) for this age group under certain authorities.

The proposed amendment to §355.8065(d) adds paragraph (5)
which includes rural hospitals to be deemed to qualify beginning
in FFY 2025.

The proposed amendment to §355.8065(¢e)(3)(C) adds rural hos-
pitals to hospital types exempt from the condition of participation
described in paragraph (e)(3).

The proposed amendment to §355.8065(g)(3) clarifies that
HHSC may set aside a portion of the remaining federal funds
for rural private hospitals.

The proposed amendment to §355.8065(h)(2)(C)(iii)(Il) adds the
description of transferring public hospitals' responsibility to fund
a portion of the non-federal share of the rural private pool.

The proposed amendment to §355.8065(h)(4)(H)(ii) adds the
clarifying description of rural private payments to be included
in the recalculation of total pool two and rural private payments
for transferring public hospitals and private hospitals based on
the actual intergovernmental transfer provided by transferring
public hospitals.

The proposed amendment to §355.8065 updates subsection
(h)(5)(B) to accurately describe the calculation of the secondary
payment from Pool Three Pass One.

The proposed amendment to §355.8065 updates subsection
(h)(7) to accurately describe the rural public pool distribution
and payment calculation.

The proposed amendment to §355.8065 updates subsection
(h)(8) to accurately describe the rural private pool distribution
and payment calculation.

The proposed amendment to §355.8065 updates subsection
(k)(3) to include conditions of participation listed in subsection

(€)(3)-(9).
The proposed amendment to §355.8065 updates subsections

(9)(5)(C) and (q)(5)(D) to describe the advance payment calcula-
tion process to be used for 2025 and subsequent program years.

The proposed amendment to §355.8065 includes numbering up-
dates as needed throughout.

The proposed amendment to §355.8070(b) adds a definition for
the term "nominal charge provider." The paragraphs are renum-
bered to account for the addition of a paragraph.

The proposed amendment to §355.8070 updates subsection
(d)(3) to describe that total inpatient Medicaid payments will not
exceed inpatient Medicaid charges for providers who do not
meet the nominal charge provider definition in the non-state
government-owned and operated hospitals class.

The proposed amendment to §355.8070 updates subsection
(e)(3) to describe that total inpatient Medicaid payments will
not exceed inpatient Medicaid charges for providers who do
not meet the nominal charge provider definition in the private
hospitals class.

The proposed amendment to §355.8070 updates subsection
(f)(3) to describe that total inpatient Medicaid payments will
not exceed inpatient Medicaid charges for providers who do
not meet the nominal charge provider definition in the state
government-owned hospitals class.

The proposed amendment to §355.8070 updates subsection
(9)(3) to describe that total Medicaid payments will not exceed
Medicaid charges for providers who do not meet the nominal
charge provider definition in the state government-owned Insti-
tutions for Mental Diseases (IMDs) hospitals class.

The proposed amendment to §355.8070 updates subsection
(h)(3) to describe that total Medicaid payments will not exceed
Medicaid charges for providers who do not meet the nominal
charge provider definition in the private IMDs hospitals class.

The proposed amendment to §355.8212(f)(2)(D) adds new
clause (ii) to describe that beginning in demonstration year
seventeen, the HICH pool payments will occur before the
non-state owned provider pool payments. The following clauses
are renumbered.

The proposed amendment to §355.8212(f)(2)(D)(iv)-(v) adds the
description that beginning in demonstration year seventeen, the
HICH pool will be at an amount equal to or less than one billion.

The proposed amendment to §355.8212(g)(6)(B)(i) clarifies
that beginning in demonstration year seventeen, the non-state
owned hospital pool will consider UC payments allocated in
both the state-owned and HICH pools.

Other edits are made to update references.
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FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforcing
or administering the rules do not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program:

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions:

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;

(6) the proposed rules will not expand, limit, or repeal existing
regulation;

(7) the proposed rules will not change the number of individuals
subject to the rule; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rules do not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose cost on regulated per-
sons.

PUBLIC BENEFIT AND COSTS

Victoria Grady, Director of Provider Finance, has determined that
for each year of the first five years the rules are in effect, the
public will benefit from the adoption of the rules due to increased
accuracy in the description of the DSH program methodology
and increased transparency in the HARP program.

Another anticipated public benefit is that enabling all rural hos-
pitals to qualify for DSH will increase rural hospitals' access to
DSH payments, which is the last possible source of payment for
uncompensated Medicaid and uninsured costs. Rural hospitals
are critical to Texans in rural communities receiving healthcare,
including emergency hospital services.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the rules do not impose any additional fees or costs on
those who are required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC HEARING

A public hearing to receive comments on the proposal will be
held by HHSC through a webinar. The meeting date and time
will be posted on the HHSC Communications and Events Web-
site at https://hhs.texas.gov/about-hhs/communications-events
and the HHSC Provider Finance communications website at
https://pfd.hhs.texas.gov/provider-finance-communications.
Please contact the Provider Finance Department Hospital
Finance section at pfd_hospitals@hhsc.state.tx.us if you have
questions.

PUBLIC COMMENT

Written comments on the proposal may be submitted to the
HHSC Provider Finance Department, Mail Code H-400, P.O.
Box 149030, Austin, Texas 78714-9030, delivered to 4601
West Guadalupe Street, Austin, Texas 78751, or by email to
pfd_hospitals@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R064" in the subject
line.

DIVISION 4. MEDICAID HOSPITAL
SERVICES

1 TAC §355.8065, §355.8070

STATUTORY AUTHORITY

The amendments are proposed under Texas Government Code
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out HHSC's duties;
Texas Human Resources Code §32.021 and Texas Government
Code §531.021(a), which provide HHSC with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; and Texas Government Code §531.021(b-1), which
establishes HHSC as the agency responsible for adopting
reasonable rules governing the determination of fees, charges,
and rates for medical assistance payments under the Texas
Human Resources Code Chapter 32.

The amendments affect Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

$355.8065.  Disproportionate  Share Reimbursement

Methodology.

Hospital

(a) Introduction. Hospitals participating in the Texas Medic-
aid program that meet the conditions of participation and that serve
a disproportionate share of low-income patients are eligible for reim-
bursement from the disproportionate share hospital (DSH) fund. The
Texas Health and Human Services Commission (HHSC) will establish
each hospital's eligibility for and amount of reimbursement using the
methodology described in this section beginning with the DSH pro-
gram year corresponding with federal fiscal year 2024. For program
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periods that correspond with federal fiscal year 2023, eligibility and
payments will be made in accordance with the rule text as it existed on
June 1, 2023.

(b) Definitions.

(1) Adjudicated claim--A hospital claim for payment for a
covered Medicaid service that is paid or adjusted by HHSC or another
payer.

(2) Available DSH funds--The total amount of funds that
may be distributed to eligible qualifying DSH hospitals for the DSH
program year, based on the federal DSH allotment for Texas (as deter-
mined by the Centers for Medicare & Medicaid Services) and available
non-federal funds. HHSC may divide available DSH funds for a pro-
gram year into one or more portions of funds to allow for partial pay-
ment(s) of total available DSH funds at any one time with remaining
funds to be distributed at a later date(s). If HHSC chooses to make a
partial payment, the available DSH funds for that partial payment are
limited to the portion of funds identified by HHSC for that partial pay-
ment.

(3) Awvailable general revenue funds--The total amount of
state general revenue funds appropriated to provide a portion of the
non-federal share of DSH payments for the DSH program year for non-
state-owned hospitals. If HHSC divides available DSH funds for a
program year into one or more portions of funds to allow for partial
payment(s) of total available DSH funds as described in paragraph (2)
of this subsection, the available general revenue funds for that partial
payment are limited to the portion of general revenue funds identified
by HHSC for that partial payment.

(4) Bad debt--A debt arising when there is nonpayment on
behalf of an individual who has third-party coverage.

(5) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and
Human Services responsible for overseeing and directing Medicare and
Medicaid, or its successor.

(6) Charity care--The unreimbursed cost to a hospital of
providing, funding, or otherwise financially supporting health care ser-
vices on an inpatient or outpatient basis to indigent individuals, either
directly or through other nonprofit or public outpatient clinics, hospi-
tals, or health care organizations. A hospital must set the income level
for eligibility for charity care consistent with the criteria established in
§311.031, Texas Health and Safety Code.

(7) Charity charges--Total amount of hospital charges for
inpatient and outpatient services attributed to charity care in a DSH
data year. These charges do not include bad debt charges, contractual
allowances, or discounts given to other legally liable third-party payers.

(8) Children's hospital--A hospital that is a Children's hos-
pital as defined in §355.8052 of this division [chapter] (relating to In-
patient Hospital Reimbursement).

(9) Disproportionate share hospital (DSH)--A hospital
identified by HHSC that meets the DSH program conditions of partici-
pation and that serves a disproportionate share of Medicaid or indigent
patients.

(10) DSH data year--A twelve-month period, two years be-
fore the DSH program year, from which HHSC will compile data to
determine DSH program qualification and payment.

(11) DSH program year--The twelve-month period begin-
ning October 1 and ending September 30.

(12) Dually eligible patient--A patient who is simultane-
ously eligible for Medicare and Medicaid.

(13) Federal Medical Assistance Percentage (FMAP)--A
percentage used in determining the amount of federal matching funds
for state expenditures for assistance payments for certain social ser-
vices and State medical and medical insurance expenditures. Section
1905(b) of the Social Security Act specifies the formula for calculating
Federal Medical Assistance Percentages.

(14) [(3)] Governmental entity--A state agency or a polit-
ical subdivision of the state. A governmental entity includes a hospital
authority, hospital district, city, county, or state entity.

(15) [(#4)] HHSC--The Texas Health and Human Services
Commission or its designee.

(16) [E+5)] Hospital-specific limit (HSL)--The maximum
payment amount, as applied to payments made during a prior DSH pro-
gram year, that a hospital may receive in reimbursement for the cost of
providing Medicaid-allowable services to individuals who are Medic-
aid-eligible or uninsured. The hospital-specific limit is calculated us-
ing the methodology described in §355.8066 of this division (relating
to State Payment Cap and Hospital-Specific Limit Methodology) using
actual cost and payment data from the DSH program year.

(17) [E6)] Independent certified audit--An audit that is
conducted by an auditor that operates independently from the Medic-
aid agency and the audited hospitals and that is eligible to perform the
DSH audit required by CMS.

(18) [(+D] Indigent individual--An individual classified by
a hospital as eligible for charity care.

(19) [(+8)] Inflation update factor--Cost of living index
based on annual CMS prospective payment system hospital market
basket index.

(20) [H9)] Inpatient day--Each day that an individual is an
inpatient in the hospital, whether or not the individual is in a specialized
ward and whether or not the individual remains in the hospital for lack
of suitable placement elsewhere. The term includes observation days,
rehabilitation days, psychiatric days, and newborn days. The term does
not include swing bed days or skilled nursing facility days.

(21) [20)] Inpatient revenue--Amount of gross inpatient
revenue derived from the most recent completed Medicaid cost report
or reports related to the applicable DSH data year. Gross inpatient rev-
enue excludes revenue related to the professional services of hospi-
tal-based physicians, swing bed facilities, skilled nursing facilities, in-
termediate care facilities, other nonhospital revenue, and revenue not
identified by the hospital.

(22) [2D)] Institution for mental diseases (IMD)--A hospi-
tal that is primarily engaged in providing psychiatric diagnosis, treat-
ment, or care of individuals with mental illness, defined in §1905(i) of
the Social Security Act. IMD hospitals are reimbursed as freestanding
psychiatric facilities under §355.8060 of this division (relating to Re-
imbursement Methodology for Freestanding Psychiatric Facilities) and
§355.761 of this chapter (relating to Reimbursement Methodology for
Institutions for Mental Diseases (IMD).

(23) [(22)] Institution for mental diseases (IMD) cap--An
IMD limit determined each fiscal year and as described under Section
1923(h) of the Social Security Act.

(24) [€23)] Intergovernmental transfer (IGT)--A transfer of
public funds from a governmental entity to HHSC.

(25) [€24)] Low-income days--Number of inpatient days
attributed to indigent patients are calculated using the following
methodology. Low-income days are equal to the hospitals low-in-
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come utilization rate as calculated in subsection (d)(2) of this section
multiplied by the hospitals total inpatient days.

(26) [25)] Low-income utilization rate--A ratio, calcu-
lated as described in subsection (d)(2) of this section, that represents
the hospital's volume of inpatient charity care relative to total inpatient
services.

(27) [26)] Mean Medicaid inpatient utilization rate--The
average of Medicaid inpatient utilization rates for all hospitals that have
received a Medicaid payment for an inpatient claim, other than a claim
for a dually eligible patient, that was adjudicated during the relevant
DSH data year.

(28) [D] Medicaid contractor--Fiscal agents and man-
aged care organizations with which HHSC contracts to process data
related to the Medicaid program.

(29) [28)] Medicaid cost report--Hospital and Hospital
Health Care Complex Cost Report (Form CMS 2552), also known as
the Medicare cost report.

(30) [29]Medicaid hospital--A hospital meeting the qual-
ifications set forth in §354.1077 of this title (relating to Provider Par-
ticipation Requirements) to participate in the Texas Medicaid program.

(31) [B9)] Medicaid inpatient utilization rate (MIUR)--A
ratio, calculated as described in subsection (d)(1) of this section, that
represents a hospital's volume of Medicaid inpatient services relative
to total inpatient services.

(32) [BBH] MSA--Metropolitan Statistical Area as defined
by the United States Office of Management and Budget. MSAs with
populations greater than or equal to 137,000, according to the most
recent decennial census, are considered "the largest MSAs."

(33) [32)] Non-federal percentage--The non-federal per-
centage equals one minus the FMAP [federal medical assistance per-

eentage (EMADP)] for the program year.

(34) [3)] Non-rural hospital--Any hospital that does not
meet the definition of rural hospital as defined in §355.8052 of this
chapter.

(35) [4)] Non-urban public hospital--A hospital other
than a transferring public hospital that is:

(A) owned and operated by a governmental entity; or

(B) operated under a lease from a governmental entity
in which the hospital and governmental entity are both located in the
same county, and the hospital and governmental entity have both signed
an attestation that they wish the hospital to be treated as a public hospi-
tal for all purposes under both this section and §355.8212 of this sub-
chapter (relating to Waiver Payments to Hospitals for Uncompensated
Charity Care).

(36) [85)] Obstetrical services--The medical care of
a woman during pregnancy, delivery, and the post-partum period
provided at the hospital listed on the DSH application.

(37) [B6)] PMSA--Primary Metropolitan Statistical Area
as defined by the United States Office of Management and Budget.

(38) [3D)] Public funds--Funds derived from taxes, assess-
ments, levies, investments, and other public revenues within the sole
and unrestricted control of a governmental entity. Public funds do not
include gifts, grants, trusts, or donations, the use of which is condi-
tioned on supplying a benefit solely to the donor or grantor of the funds.

(39) [38)] Public Health Hospital (PHH)--The Texas Cen-
ter for Infectious Disease or any successor facility operated by the De-
partment of State Health Services.

(40) [B9)] Ratio of cost-to-charges--A ratio that covers all
applicable hospital costs and charges relating to inpatient care and out-
patient care. This ratio will be calculated for inpatient and outpatient
services and, does not distinguish between payer types such as Medi-
care, Medicaid, or private pay.

(41) [49)] Rural public hospital--A hospital that is a rural
hospital as defined in §355.8052 of this chapter and is either:

(A) owned and operated by a governmental entity; or

(B) is under a lease from a governmental entity in
which the hospital and governmental entity are both located in the
same county and the hospital and governmental entity have both
signed an attestation that they wish to be treated as a public hospital
for all purposes under this section.

(42) [[4D)] State institution for mental diseases (State
IMD)--A hospital that is primarily engaged in providing psychiatric
diagnosis, treatment, or care of individuals with mental illness defined
in §1905(i) of the Social Security Act and that is owned and operated
by a state university or other state agency. State IMD hospitals are
reimbursed as freestanding psychiatric facilities under §355.761 of
this chapter.

(43) [(42)] State-owned hospital--A hospital that is defined
as a state IMD, state-owned teaching hospital, or a Public Health Hos-
pital (PHH) in this section.

(44) [(43)] State-owned teaching hospital--A hospital that
is a state-owned teaching hospital as defined in §355.8052 of this chap-
ter.

(45) [€44)] State payment cap--The maximum payment
amount, as applied to payments that will be made for the DSH
program year, that a hospital may receive in reimbursement for the
cost of providing Medicaid-allowable services to individuals who are
Medicaid-eligible or uninsured. The state payment cap is calculated
using the methodology described in §355.8066 of this division [title
{relating to Hospital-Speeific Limit Methodelogy)] using interim cost
and payment data from the DSH data year.

(46) [(45)] Tax Revenue--Funds derived from local taxes
that are assessed and payable to a hospital or a hospital district. For
purposes of this section, Tax Revenue does not include mandatory pay-
ments received by a local governmental entity that is authorized by a
relevant chapter of Subtitle D, Title 4, Texas Health and Safety Code,
to operate a Local Provider Participation Fund (LPPF).

(47) [(46)] Third-party coverage--Creditable insurance
coverage consistent with the definitions in 45 Code of Federal Regu-
lations (CFR) Parts 144 and 146, or coverage based on a legally liable
third-party payer.

(48) [(4D] Total Medicaid inpatient days--Total number of
inpatient days based on adjudicated claims data for covered services
for the relevant DSH data year.

(A) The term includes:

(i) Medicaid-eligible days of care adjudicated by
managed care organizations or HHSC;

(ii) days that were denied payment for spell-of-ill-
ness limitations;

(iii) days attributable to individuals eligible for
Medicaid in other states, including dually eligible patients;
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(iv) days with adjudicated dates during the period,
and

(v) days for dually eligible patients for purposes of
the MIUR calculation described in subsection (d)(1) of this section.

(B) The term excludes:
Hy d butable to Medicaid-clicib] .
ages 21 through 64 in an IMD:]
(i) [6D)] days denied for late filing and other reasons;
and

(ii) [@iD)] days for dually eligible patients for pur-
poses of the following calculations:

(I) Total Medicaid inpatient days, as described in
subsection (d)(3) of this section; and

(II) Pass one distribution, as described in subsec-
tion (h)(4) of this section.

(49) [(48)] Total Medicaid inpatient hospital payments--
Total amount of Medicaid funds that a hospital received for adjudi-
cated claims for covered inpatient services during the DSH data year.
The term includes payments that the hospital received:

(A) for covered inpatient services from managed care
organizations and HHSC; and

(B) for patients eligible for Medicaid in other states.

(50) [(49)] Total state and local subsidies--Total amount of
state and local payments that a hospital received for inpatient and out-
patient care during the DSH data year. The term includes payments
under state and local programs that are funded entirely with state gen-
eral revenue funds and state or local tax funds, such as County Indi-
gent Health Care, Children with Special Health Care Needs, and Kid-
ney Health Care. The term excludes payment sources that contain fed-
eral dollars such as Medicaid payments, Children's Health Insurance
Program (CHIP) payments funded under Title XXI of the Social Secu-
rity Act, Substance Abuse and Mental Health Services Administration,
Ryan White Title I, Ryan White Title II, Ryan White Title III, and con-
tractual discounts and allowances related to TRICARE, Medicare, and
Medicaid. The term also includes tax revenue.

(51) [(59)] Transferring public hospital--A hospital that
is owned and operated by one of the following entities: the Dallas
County Hospital District, the El Paso County Hospital District, the
Harris County Hospital District, the Tarrant County Hospital District,
or the University Health System of Bexar County.

(c) Eligibility. To be eligible to participate in the DSH pro-
gram, a hospital must:

(1) beenrolled as a Medicaid hospital in the State of Texas;

(2) have received a Medicaid payment for an inpatient
claim, other than a claim for a dually eligible patient, that was adjudi-
cated during the relevant DSH data year; and

(3) apply annually by completing the application packet re-
ceived from HHSC by the deadline specified in the packet.

(A) Only a hospital that meets the condition specified
in paragraph (2) of this subsection will receive an application packet
from HHSC.

(B) The application may request self-reported data that
HHSC deems necessary to determine each hospital's eligibility. HHSC
may audit self-reported data.

(C) A hospital that fails to submit a completed applica-
tion by the deadline specified by HHSC will not be eligible to partic-
ipate in the DSH program in the year being applied for or to appeal
HHSC's decision.

(D) For purposes of DSH eligibility, a multi-site hospi-
tal is considered one provider unless it submits separate Medicaid cost
reports for each site. If a multi-site hospital submits separate Medicaid
cost reports for each site, for purposes of DSH eligibility, it must sub-
mit a separate DSH application for each site.

(E) Merged Hospitals.

(i) HHSC will consider a merger of two or more hos-
pitals for purposes of determining eligibility and calculating a hospital's
DSH program year payments under this section if:

(I) ahospital that was a party to the merger sub-
mits to HHSC documents verifying the merger status with Medicare
prior to the deadline for submission of the DSH application; and

(1) the hospital submitting the information un-
der subclause (I) assumed all Medicaid-related liabilities of each hos-
pital that is a party to the merger, as determined by HHSC after review
of the applicable agreements.

(ii) If the requirements of clause (i) are not met,
HHSC will not consider the merger for purposes of determining eli-
gibility or calculating a hospital's DSH program year payments under
this section. Until HHSC determines that the hospitals are eligible
for payments as a merged hospital, each of the merging hospitals will
continue to receive any DSH payments to which it was entitled prior
to the merger.

(d) Qualification. For each DSH program year, in addition to
meeting the eligibility requirements, applicants must meet at least one
of the following qualification criteria, which are determined using in-
formation from a hospital's application, from HHSC, or from HHSC's
Medicaid contractors, as specified by HHSC.

(1) Medicaid inpatient utilization rate. A hospital's Medic-
aid inpatient utilization rate is calculated by dividing the hospital's total
Medicaid inpatient days by its total inpatient census days for the DSH
data year.

(A) A hospital located outside an MSA or PMSA must
have a Medicaid inpatient utilization rate greater than the mean Med-
icaid inpatient utilization rate for all Medicaid hospitals.

(B) A hospital located inside an MSA or PMSA must
have a Medicaid inpatient utilization rate that is at least one standard de-
viation above the mean Medicaid inpatient utilization rate for all Med-
icaid hospitals.

(2) Low-income utilization rate. A hospital must have a
low-income utilization rate greater than 25 percent. For purposes of
[paragraph (2) of] this paragraph [seetien], the term "low-income uti-
lization rate" is calculated using the calculation described in 42 U.S.C.
§1396r-4 (b)(3).

(3) Total Medicaid inpatient days.

(A) A hospital must have total Medicaid inpatient days
at least one standard deviation above the mean total Medicaid inpatient
days for all hospitals participating in the Medicaid program, except a
hospital in a county with a population of 290,000 persons or fewer, ac-
cording to the most recent decennial census, must have total Medicaid
inpatient days at least 70 percent of the sum of the mean total Medicaid
inpatient days for all hospitals in this subset plus one standard devia-
tion above that mean.
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(B) Days for dually eligible patients are not included in
the calculation of total Medicaid inpatient days under this paragraph.

(4) State-owned hospitals. State-owned hospitals that do
not otherwise qualify as disproportionate share hospitals under this sub-
section will be deemed to qualify. A hospital deemed to qualify must
still meet the eligibility requirements under subsection (c) of this sec-
tion and the conditions of participation under subsection (e) of this sec-
tion.

(5) Rural hospitals. Effective Federal Fiscal Year (FFY)
2025, rural hospitals that do not otherwise qualify as disproportionate
share hospitals under this subsection are deemed to qualify. A hospital
deemed to qualify must still meet the eligibility requirements under
subsection (c) of this section and the conditions of participation under
subsection (e) of this section.

(6) [(5)] Merged hospitals. Merged hospitals are subject to
the application requirement in subsection (c)(3)(E) of this section. In
accordance with requirements in subsection (c)(3)(E) of this section,
HHSC will aggregate the data used to determine qualification under this
subsection from the merged hospitals to determine whether the single
Medicaid provider that results from the merger qualifies as a Medicaid
disproportionate share hospital.

(7) [€6)] Hospitals with multiple Medicaid provider num-
bers. Hospitals that held a single Medicaid provider number during the
DSH data year, but later added one or more Medicaid provider num-
bers. Upon request, HHSC will apportion the Medicaid DSH fund-
ing determination attributable to a hospital that held a single Medic-
aid provider number during the DSH data year (data year hospital), but
subsequently added one or more Medicaid provider numbers (new pro-
gram year hospital(s)) between the data year hospital and its associated
new program year hospital(s). In these instances, HHSC will apportion
the Medicaid DSH funding determination for the data year hospital be-
tween the data year hospital and the new program year hospital(s) based
on estimates of the division of Medicaid inpatient and low income uti-
lization between the data year hospital and the new program year hos-
pital(s) for the program year, so long as all affected providers satisfy
the Medicaid DSH conditions of participation under subsection (e) of
this section and qualify as separate hospitals under this subsection [(&)
of this seetion] based on HHSC's Medicaid DSH qualification criteria
in the applicable Medicaid DSH program year. In determining whether
the new program year hospital(s) meet the Medicaid DSH conditions of
participation and qualification, proxy program year data may be used.

(e) Conditions of participation. HHSC will require each hos-
pital to meet and continue to meet for each DSH program year the fol-
lowing conditions of participation.

(1) Two-physician requirement.

(A) In accordance with Social Security Act
§1923(e)(2), a hospital must have at least two licensed physicians
(doctor of medicine or osteopathy) who have hospital staff privileges
and who have agreed to provide nonemergency obstetrical services to
individuals who are entitled to medical assistance for such services.

(B) Subparagraph (A) of this paragraph does not apply
if the hospital:

(i) serves inpatients who are predominantly under
18 years of age; or

(i) was operating but did not offer nonemergency
obstetrical services as of December 22, 1987.

(C) A hospital must certify on the DSH application that
it meets the conditions of either subparagraph (A) or (B) of this para-
graph, as applicable, at the time the DSH application is submitted.

(2) Medicaid inpatient utilization rate. At the time of quali-
fication and during the DSH program year, a hospital must have a Med-
icaid inpatient utilization rate, as calculated in subsection (d)(1) of this
section, of at least one percent.

(3) Trauma system.

(A) The hospital must be in active pursuit of desig-
nation or have obtained a trauma facility designation as defined in
§780.004 and §§773.111 - 773.120, Texas Health and Safety Code,
respectively, and consistent with 25 TAC §157.125 (relating to Re-
quirements for Trauma Facility Designation) and §157.131 (relating
to [the] Designated Trauma Facility and Emergency Medical Services
Account). A hospital that has obtained its trauma facility designation
must maintain that designation for the entire DSH program year.

(B) HHSC will receive an annual report from the Office
of EMS/Trauma Systems Coordination regarding hospital participation
in regional trauma system development, application for trauma facility
designation, and trauma facility designation or active pursuit of desig-
nation status before final qualification determination for interim DSH
payments. HHSC will use this report to confirm compliance with this
condition of participation by a hospital applying for DSH funds.

(C) The following hospital types are exempted from the
condition of participation described in this paragraph: Rural Hospitals,
Children's Hospitals, IMDs, Public Health Hospitals, and State IMDs.
Rural hospitals are exempt from trauma system requirement effective
FFY 2025.

(4) Maintenance of local funding effort. A hospital district
in one of the state's largest MSAs or in a PMSA must not reduce local
tax revenues to its associated hospitals as a result of disproportionate
share funds received by the hospital. For this provision to apply, the
hospital must have more than 250 licensed beds.

(5) Retention of and access to records. A hospital must
retain and make available to HHSC records and accounting systems
related to DSH data for at least five years from the end of each DSH
program year in which the hospital qualifies, or until an open audit is
completed, whichever is later.

(6) Compliance with audit requirements. A hospital must
agree to comply with the audit requirements described in subsection
(o) of this section.

(7) Merged hospitals. Merged hospitals are subject to
the application requirement in subsection (c¢)(3)(E) of this section. If
HHSC receives documents verifying the merger status with Medicare
prior to the deadline for submission of the DSH application, the
merged entity must meet all conditions of participation. If HHSC does
not receive the documents verifying the merger status with Medicare
prior to the deadline for submission of the DSH application, any
proposed merging hospitals that are receiving DSH payments must
continue to meet all conditions of participation as individual hospitals
to continue receiving DSH payments for the remainder of the DSH
program year.

(8) Changes that may affect DSH participation. A hospital
receiving payments under this section must notify HHSC's Provider Fi-
nance Department within 30 days of changes in ownership, operation,
provider identifier, designation as a trauma facility or as a children's
hospital, or any other change that may affect the hospital's continued
eligibility, qualification, or compliance with DSH conditions of partic-
ipation. At the request of HHSC, the hospital must submit any docu-
mentation supporting the change.

(9) Participation in all voluntary Medicaid programs.
Effective FFY [Beginning in Federal Fiseal Year (FFY)] 2024, [it
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will be required for] all non-rural hospitals, except for state-owned
hospitals, are required to enroll, participate in, and comply with
requirements for all voluntary supplemental Medicaid or directed
Medicaid programs for which the hospital is eligible, including all
components of those programs, within the State of Texas to participate
in DSH, unless:

(A) a hospital is not required to enroll, participate in,
and comply with the requirements:

(i) of a program without multiple components if
the hospital's estimated payment from the entire program is less than
$25,000; or

(i) of a program's component for programs that
have multiple components if the hospital's estimated payment from
the program's component is less than $25,000; and

(B) enrollment for the program concluded after the ef-
fective date of this requirement.

(f) State payment cap and hospital-specific limit calculation.
HHSC uses the methodology described in §355.8066 of this division
[title] to calculate a state payment cap for each Medicaid hospital that
applies and qualifies to receive payments for the DSH program year
under this section, and a hospital-specific limit for each hospital that
received payments in a prior program year under this section. For pay-
ments for each DSH program year beginning before October 1, 2017,
the state payment cap calculated as described in §355.8066 of this divi-
sion will be reduced by the amount of prior payments received by each
participating hospital for that DSH program year. These prior payments
will not be considered anywhere else in the calculation.

(g) Distribution of available DSH funds. HHSC will distribute
the available DSH funds as defined in subsection (b)(2) of this section
among eligible, qualifying DSH hospitals using the following priori-
ties.

(1) State-owned hospitals. HHSC may reimburse
state-owned teaching hospitals, state-owned IMDs, and public health
hospitals an amount less than or equal to its state payment caps, except
that aggregate payments to IMDs statewide may not exceed federally
mandated reimbursement limits for IMDs.

(2) Rural public hospitals. HHSC will set aside an amount
for rural public hospitals. While the funds are set aside before the non-
state hospital funding, the payments will be calculated for each hospital
after the non-state hospital payments are calculated.

(3) Rural private hospitals. If funds remain from the
amount set aside in paragraph (2) of this subsection [(g}2) of this
seetion] for rural public hospitals after paying all hospitals up to their
state payment caps, HHSC may set aside a portion of the remaining
federal funds for rural private hospitals.

(4) Non-state hospitals. HHSC distributes the remaining
available DSH funds, if any, to other qualifying hospitals using the
methodology described in subsection (h) of this section, including rural
public and rural private hospitals.

(A) Theremaining available DSH funds equal the lesser
of the funds as defined in subsection (b)(2) of this section less funds
expended under paragraph (1), (2), and (3) of this subsection or the
sum of remaining qualifying hospitals' state payment caps.

(B) The remaining available general revenue funds
equal the funds as defined in subsection (b)(3) of this section.

(h) DSH payment calculation.

(1) Data verification. HHSC uses the methodology de-
scribed in §355.8066(e) of this division [title] to verify the data used
for the DSH payment calculations described in this subsection. The
verification process includes:

(A) data sources for the application will include but not
limited to Tax Assessor Receipts/Invoices or other official documenta-
tion of tax revenue/statements, Medicare Cost Report, and third-party
data sources;

(B) notice to hospitals of the data provided to HHSC by
Medicaid contractors; and

(C) an opportunity for hospitals to request HHSC re-
view of disputed data.

(2) Establishment of DSH funding pools for non-state hos-
pitals. From the amount of remaining DSH funds determined in sub-
section (g)(3) of this section, HHSC will establish three DSH funding
pools.

(A) Pool One.

(i) Pool One is equal to the sum of the remaining
available general revenue funds and associated federal matching funds.

(i)  Pool One payments are available to all non-state-
owned hospitals, including non-state-owned public hospitals.

(B) Pool Two.
(i) Pool Two is equal to the lesser of:

(I) the amount of remaining DSH funds deter-
mined in subsection (g)(3) of this section less the amount determined
in paragraph (2)(A) of this subsection multiplied by the FMAP in effect
for the program year; or

(II) the federal matching funds associated with
the intergovernmental transfers received by HHSC that make up the
funds for Pool Three; and

(ii) Pool Two payments are available to all
non-state-owned hospitals except for any transferring public hospitals
as defined in subsection (b) of this section; or non-urban public hospi-
tal as defined in subsection (b) of this section that does not transfer any
funds to HHSC for Pool Three as described in subparagraph (C)(iii)
of this paragraph.

(C) Pool Three.

(i) Pool Three is equal to the sum of intergovern-
mental transfers for DSH payments received by HHSC from govern-
mental entities that own and operate transferring public hospitals and
non-urban public hospitals.

(i) Pool Three payments are available to the hospi-
tals that are operated by or under lease contracts with the governmental
entities described in clause (i) of this subparagraph that provide inter-
governmental transfers.

(iij) HHSC will allocate responsibility for funding
Pool Three as follows.

(I) Non-urban public hospitals. Each govern-
mental entity that operates or is under a lease contract with a non-urban
public hospital is responsible for funding the non-federal share of the
hospital's DSH payments from Pool Two (calculated as described in
paragraphs (3) and (4) of this subsection) to that hospital.

(II) Transferring public hospitals. Each govern-
mental entity that owns and operates a transferring public hospital is
responsible for funding the non-federal share of the DSH payments
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from Pool Two (calculated as described in paragraphs (3) and (4) of
this subsection) to its affiliated hospital, [and a pertien of] the non-fed-
eral share of the DSH payments from Pool Two to private hospitals, and
the non-federal share of the rural private pool. For funding payments
to private hospitals, HHSC will initially suggest an amount in propor-
tion to each transferring public hospitals' individual state payment cap
relative to total state payment caps for all transferring public hospitals.
If an entity transfers less than the suggested amount, HHSC will take
the steps described in paragraph (4)(H) of this subsection.

(III) Following the calculations described in
paragraph (5) of this subsection, HHSC will notify each governmental
entity of its allocated intergovernmental transfer amount.

(3) Distribution and payment calculation for Pools One and
Two initial payment, Standard DSH payment.

(A) HHSC will first determine the state payment cap
for the hospital in accordance with §355.8066 of this division, includ-
ing any year-to-date uncompensated-care (UC) payments as defined in
§355.8212 of this subchapter (relating to Waiver Payments to Hospi-
tals for Uncompensated Charity Care) attributable to the state payment
cap.

(B) All hospitals that meet DSH qualification and eligi-
bility criteria will be allocated an initial payment from Pools One and
Two. Initial payments will be allocated as follows.

(i) A hospital will receive a payment that is the
greater of:

(1) the hospital's Medicaid shortfall; or
(1I) astandard DSH payment.

(ii)  1f the amount calculated in clause (i) of this sub-
paragraph is greater than the hospital's state payment cap after consid-
ering the state share required to fund the standard DSH payment, the
hospital will receive their state payment cap.

(C) HHSC will determine the standard DSH payment
amount described in subparagraph (B)(i)(II) of this paragraph annually
in an amount not to exceed $10,000,000 per hospital for hospitals that
have reported residents on their Medicare cost report or in an amount
not to exceed $10,000,000 per hospital for hospitals that have not re-
ported residents on their Medicare cost report.

(D) For a privately-owned institution of mental disease
their minimum payment amount may be reduced to ensure that pay-
ments for all IMDs remain below the IMD cap.

(4) Distribution and payment calculation for Pools One and
Two secondary payment, percentage of costs covered.

(A) The costs considered for the percentage of costs
covered will be the costs included in the state payment cap in para-
graph (3)(A) of this subsection.

(B) The payments considered for the percentage of
costs covered will be the payments included in the state payment
cap in paragraph (3)(A) of this subsection plus the standard DSH
payment after considering the state share required to fund the hospital's
payment. Transferring hospitals will not have IGT paid for private
hospitals for the standard DSH payment included in their percentage
of cost covered.

(C) The hospital's percentage of cost covered will be
equal to the payments in subparagraph (B) of this paragraph divided
by the cost in subparagraph (A) of this paragraph.

(D) HHSC will determine an allocation percentage such
that all hospitals receive a uniform percentage of their costs covered to
fully utilize Pools One and Two, Pass Two.

(E) Ifahospital's percentage of cost covered is greater
than the allocation percentage, it will not be eligible for a Pool One and
Two secondary payment.

(F) If a hospital's percentage of cost covered is lower
than the allocation percentage, it will be allocated a projected payment
such that its percentage of cost covered is equal to the uniform percent-
age in subparagraph (D) of this paragraph.

(G) If a governmental entity that operates or is under a
lease contract with a non-urban public hospital does not fully fund the
amount described in paragraph (2)(C)(iii)(I) of this subsection, HHSC
will reduce that portion of the hospital's Pool Two payment to the level
supported by the amount of the intergovernmental transfer.

(H) If a governmental entity that owns and operates a
transferring public hospital does not fully fund the amount described
in paragraph (2)(C)(iii)(II) of this subsection, HHSC will take the fol-
lowing steps.

(i) Provide an opportunity for the governmental en-
tities affiliated with the other transferring public hospitals to transfer
additional funds to HHSC.

(i) Recalculate total Pool Two and rural private
payments for transferring public hospitals and private hospitals based
on actual IGT provided by each transferring public hospital using a
methodology determined by HHSC.

(5) Pass One distribution and payment calculation for Pool
Three.

(A) HHSC will calculate the initial payment from Pool
Three as follows.

(i) For each transferring public hospital:

(I) divide the Pool Two payments from para-
graphs (3) and (4) of this subsection by the FMAP for the program
year; and

(1) multiply the result from subclause (I) of this
clause by the non-federal percentage. The result is the Pass One initial
payment from Pool Three for these hospitals.

(i)  For each Non-urban public hospital:

(1) divide the Pool Two payments from para-
graphs (3) and (4) of this subsection by the FMAP for the program
year; and

(II) multiply the result from subclause (I) of this
clause by the non-federal percentage. The result is the Pass One initial
payment from Pool Three for these hospitals.

(iii)  For all other hospitals, the Pass One initial pay-
ment from Pool Three is equal to zero.

(B) HHSC will calculate the secondary payment from
Pool Three for each transferring public hospital as follows.

(i) Sum the DSH payments from Pool Two to private

hospitals.

(it) Determine the transferring public hospital's state
payment cap as a percentage of the total state payment caps for all
transferring public hospitals.
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(iii) Multiply the result of clause (i) of this subpara-
graph, the result of clause (ii) of this subparagraph, and the non-federal

percentage.

(iv) Divide the result of clause (iii) of this subpara-
graph by the FMAP. The result is the Pass One secondary payment from
Pool Three for that hospital.

i Sum the intergovernmental transfers made on
behalf of all transferring public hospitals}
H&eﬁg%emmeﬁtai&ansfermadeeﬂbeh&kfef%h&thespﬁalbythesum
of the intergovernmental transfers made on behalf of all transferring
public hospitals from elause (i) of this subparagraph-}

Hii)  Sum all Pass One initial payments from Pool
Fhree from subparagraph (A) of this paragraph-}
paragraph from the total value of Pool Three.}

) Multiply the result from elause (i) of this sub-
paragraph by the result from clause (iv) of this subparagraph for each
ment from Pool Three for that hospital}

(v) [6+D)] For all other hospitals, the Pass One sec-
ondary payment from Pool Three is equal to zero.

(C) HHSC will calculate each hospital's total Pass One
payment from Pool Three by adding its Pass One initial payment from
Pool Three and its Pass One secondary payment from Pool Three.

(6) Pass Two - Secondary redistribution of amounts in ex-
cess of state payment caps for Pool Three. For each hospital that
received a Pass One initial or secondary payment from Pool Three,
HHSC will sum the result from paragraph (4) of this subsection and the
result from paragraph (5) of this subsection to determine the hospital's
total projected DSH payment. In the event this sum plus any previous
payment amounts for the program year exceeds a hospital's state pay-
ment cap, the payment amount will be reduced such that the sum of the
payment amount plus any previous payment amounts is equal to the
state payment cap. HHSC will sum all resulting excess funds and re-
distribute that amount to qualifying non-state-owned hospitals eligible
for payments from Pool Three that have projected payments, including
any previous payment amounts for the program year, below its state
payment caps. For each such hospital, HHSC will:

(A) subtract the hospital's projected DSH payment plus
any previous payment amounts for the program year from its state pay-
ment cap;

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and

(C) compare the sum from subparagraph (B) of this
paragraph to the total excess funds calculated for all non-state-owned
hospitals.

(i) 1f the sum of subparagraph (B) of this paragraph
is less than or equal to the total excess funds, HHSC will pay all such
hospitals up to the state payment cap.

(it)  If the sum of subparagraph (B) of this paragraph
is greater than the total excess funds, HHSC will calculate payments to
all such hospitals as follows.

(1) Divide the result of subparagraph (A) of this
paragraph for each hospital by the sum from subparagraph (B) of this
paragraph.

(II) Multiply the ratio from subclause (I) of this
clause by the sum of the excess funds from all non-state-owned hospi-
tals.

(I1I)  Addthe result of subclause (I) of this clause
to the projected total DSH payment for that hospital to calculate a re-
vised projected payment amount from Pools One, Two and Three after
Pass Two.

(7) Rural public hospital pool distribution and payment cal-
culation.

(A) For each rural public hospital, HHSC will calculate
the Rural Public Hospital Maximum Payment before Limiting to Avail-
able Funds as follows. [HHSC will determine an allocation percentage
such that all rural public hospitals receive a uniform percentage of the
costs covered to fully utilize the rural public all funds allocation. The
for the program year; including the funds for the non-state hospitals:|

(i) Determine the state payment cap in accordance
with subsection (h)(3)(A) of this section.

(ii) Subtract the payment amount from Pools One,
Two, and Three after Pass Two in paragraph (6)(C)(ii)(II) of this sub-
section.

(B) The rural public hospital's maximum payment
amount from subparagraph (A) of this paragraph is divided by the total
rural public hospital maximum payment for all rural public hospitals
to calculate the hospital's percentage of the total rural public pool. [H
a hospital's percentage of cost covered is greater than the allocation
publie hospital peol:]

(C) The percentage from subparagraph (B) of this para-
graph will be multiplied by the lesser of the rural public hospitals set-
aside described in subsection (g)(2) of this section or the total rural
public maximum payment in subparagraph (A) of this paragraph. [ a
hespital's percentage of cost covered is lower than the allecation per-
centage; it will be allocated a projected payment such that the percent-
age of eost eovered is equal to the uniform pereentage in subparagraph
(A) of this paragraph:]

(D) Each rural public hospital is responsible for funding
the rural public payment multiplied by the non-federal percentage. If
the hospital does not fully fund the rural public payment, HHSC will
reduce the hospital's rural public payment to the level supported by the
amount of the intergovernmental transfer.

(8) Rural private hospital pool distribution and payment
calculation.

(A) If any funds remain from the rural public pool de-
scribed in paragraph (7) of this subsection, for each rural private hospi-
tal, HHSC will calculate a Private Rural Hospital Maximum Payment
before Limiting to Available Funds as follows. [alecate a percentage
of the remaining funds to rural private hespitals:]

(i) Determine the state payment cap in accordance
with paragraph (3)(A) of this subsection.

(i) Subtract the payment amount from Pools One,
Two, and Three after Pass Two for each rural private hospital.

(B) The rural private hospital's maximum payment
amount from subparagraph (A) of this paragraph is divided by the total
rural private hospital maximum payment for all rural private hospitals
to calculate the hospital's percentage of the total rural private pool.
[HHSC will determine an allocation percentage such that all rural
private hospitals reeeive a uniform percentage of the costs ecovered to
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of cost covered will consider all previous DSH payments for the
pregram year; ineluding the funds for the nen-state hespitals:]

(C) The percentage from subparagraph (B) of this para-
graph will be multiplied by the lesser of the Rural private hospitals pool
described in subsection (g)(3) or the total rural private maximum pay-
ment in subparagraph (A) of this paragraph. [H a hespital's percentage
of cost covered is greater than the allocation percentage; it will not be
eligible for any DSH payments from the rural private hospital peok]

D) I a hespital's percentage of cost covered is lower
than the allocation perecentage; it will be alloeated a projected payment
stuch that the percentage of cost covered is equal to the uniform per-
centage in subparagraph (B) of this paragraph-}

(D) [€B)] Each governmental entity that owns and op-
erates a transferring public hospital is responsible for funding the non-
federal share of the DSH payments from the rural private hospital pool
to rural private hospitals. If an entity transfers less than the suggested
amount, HHSC will reduce the rural private hospitals' payments to the
level supported by the amount of the intergovernmental transfer.

(E) [€®] Any remaining federal funds will be redis-
tributed back into the Pool Two secondary payment as described
in paragraph (4) of this subsection. The remaining federal funds
are calculated as follows. [from the percentage allocation deseribed
in subparagraph (A) of this paragraph and any undistributed funds
payment as deseribed in paragraph (4) of this subseetion:|

(i) Determine the federal portion of the funds set
aside in subsection (g)(2) of this section by multiplying the amount in
subsection (g)(2) of this section by the FMAP.

(i) From the amount in clause (i) of this subpara-
graph, subtract the federal portion of the rural public payment calcu-
lated in paragraph (7)(C) of this subsection. The federal portion of
the rural public payment is the total payments in paragraph (7)(C) of
this subsection less the total non-federal share calculated in paragraph
(7)(D) of this subsection.

(iii) From the amount remaining in clause (ii) of this
subparagraph, subtract the rural private total payments in subparagraph
(C) of this paragraph.

(9) Pass Three - If any portion of the non-federal share of
the available DSH funds is not fully funded, the remaining allocation
will be available to non-urban public hospitals that met the funding
requirements described in paragraph (2)(C)(iii)(I) of this subsection.

(A) For each non-urban public hospital that met the
funding requirements described in paragraph (2)(C)(iii)(I) of this
subsection, HHSC will determine the projected payment amount plus
any previous payment amounts for the program year calculated in
accordance with paragraphs (4) - (8) of this subsection, as appropriate.

(B) HHSC will subtract each hospital's projected pay-
ment amount plus any previous payment amounts for the program year
from subparagraph (A) of this paragraph from each hospital's state pay-
ment cap to determine the maximum additional DSH allocation.

(C) The governmental entity that owns the hospital
or leases the hospital may provide the non-federal share of funding
through an intergovernmental transfer to fund up to the maximum
additional DSH allocation calculated in subparagraph (B) of this
paragraph. These governmental entities will be queried by HHSC as
to the amount of funding they intend to provide through an intergov-
ernmental transfer for this additional allocation. The query may be

conducted through e-mail, through the various hospital associations or
through postings on the HHSC website.

(D) Prior to processing any full or partial DSH payment
that includes an additional allocation of DSH funds as described in this
paragraph, HHSC will determine if such a payment would cause to-
tal DSH payments for the full or partial payment to exceed the avail-
able DSH funds for the payment as described in subsection (b)(2) of
this section. If HHSC makes such a determination, it will reduce the
DSH payment amounts non-urban public hospitals are eligible to re-
ceive through the additional allocation as required to remain within the
available DSH funds for the payment. This reduction will be applied
proportionally to all additional allocations. HHSC will:

(i) determine remaining available funds by subtract-
ing payment amounts for all DSH hospitals calculated in paragraphs (4)
- (8) of this subsection from the amount in subsection (g)(3) of this sec-
tion;

(i) determine the total additional allocation sup-
ported by an intergovernmental transfer by summing the amounts
supported by intergovernmental transfers identified in subparagraph
(C) of this paragraph;

(iii) determine an available proportion statistic by
dividing the remaining available funds from clause (i) of this subpara-
graph by the total additional allocation supported by an intergovern-
mental transfer from clause (ii) of this subparagraph; and

(iv) multiply each intergovernmental transfer sup-
ported payment from subparagraph (C) of this paragraph by the pro-
portion statistic determined in clause (iii) of this subparagraph. The
resulting product will be the additional allowable allocation for the pay-
ment.

(E) Non-urban public hospitals that do not meet the
funding requirements of paragraph (2)(C)(iii)(I) of this subsection are
not eligible for participation on Pass Three.

(10) Reallocating funds if hospital closes, loses its license
or eligibility, or files bankruptcy. If a hospital closes, loses its license,
loses its Medicare or Medicaid eligibility, or files bankruptcy before
receiving DSH payments for all or a portion of a DSH program year,
HHSC will determine the hospital's eligibility to receive DSH pay-
ments going forward on a case-by-case basis. In making the deter-
mination, HHSC will consider multiple factors including whether the
hospital was in compliance with all requirements during the program
year and whether it can meet the audit requirements described in sub-
section (0) of this section. If HHSC determines that the hospital is not
eligible to receive DSH payments going forward, HHSC will notify
the hospital and reallocate that hospital's disproportionate share funds
to state hospitals then amongst all DSH hospitals in the same category
that are eligible for additional payments.

(11) HHSC will give notice of the amounts determined in
this subsection.

(12) The sum of the annual payment amounts for state
owned and non-state owned IMDs are summed and compared to the
federal IMD limit. If the sum of the annual payment amounts exceeds
the federal IMD limit, the non-state owned IMDs are reduced first on a
pro-rata basis so that the sum is equal to the federal IMD limit. In the
case that the non-state owned IMD payments are eliminated and the
payments for the state owned IMD still exceed the federal IMD limit,
then the state owned IMD payments will be reduced on a pro-rata
basis until they equal the federal IMD limit.

(13) For any DSH program year for which HHSC has
calculated the hospital-specific limit described in §355.8066(c)(2)
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of this division [ehapter], HHSC will compare the interim DSH
payment amount as calculated in subsection (h) of this section to the
hospital-specific limit.

(A) HHSC will limit the payment amount to the hospi-
tal-specific limit if the payment amount exceeds the hospital's hospi-
tal-specific limit.

(B) HHSC will redistribute dollars made available as a
result of the capping described in subparagraph (A) of this paragraph
to providers eligible for additional payments subject to the hospital-
specific limits, as described in subsection (1) of this section.

(i) Hospital located in a state or federal natural disaster area.
A hospital that is located in a county that is declared a state or federal
natural disaster area and that was participating in the DSH program
at the time of the natural disaster may request that HHSC determine
its DSH qualification and interim reimbursement payment amount un-
der this subsection for subsequent DSH program years. The following
conditions and procedures will apply to all such requests received by
HHSC.

(1) The hospital must submit its request in writing to HHSC
with its annual DSH application.

(2) If HHSC approves the request, HHSC will determine
the hospital's DSH qualification using the hospital's data from the DSH
data year prior to the natural disaster. However, HHSC will calculate
the one percent Medicaid minimum utilization rate, the state payment
cap, and the payment amount using data from the DSH data year. The
hospital-specific limit will be computed based on the actual data for the
DSH program year.

(3) HHSC will notify the hospital of the qualification and
interim reimbursement.

(j) HHSC determination of eligibility or qualification. HHSC
uses the methodology described in §355.8066(e) of this division to ver-
ify the data and other information used to determine eligibility and
qualification under this section. The verification process includes:

(1) notice to hospitals of the data provided to HHSC by
Medicaid contractors; and

(2) an opportunity for hospitals to request HHSC review of
disputed data and other information the hospital believes is erroneous.

(k) Disproportionate share funds held in reserve.

(1) If HHSC has reason to believe that a hospital is not in
compliance with the conditions of participation listed in subsection (¢)
of this section, HHSC will notify the hospital of possible noncompli-
ance. Upon receipt of such notice, the hospital will have 30 calendar
days to demonstrate compliance.

(2) If the hospital demonstrates compliance within 30 cal-
endar days, HHSC will not hold the hospital's DSH payments in re-
serve.

(3) If the hospital fails to demonstrate compliance within
30 calendar days, HHSC will notify the hospital that HHSC is holding
the hospital's DSH payments in reserve. HHSC will release the funds
corresponding to any period for which a hospital subsequently demon-
strates that it was in compliance. HHSC will not make DSH payments
for any period in which the hospital is out of compliance with the con-
ditions of participation listed in subsection (e)(1) and (2) of this sec-
tion. HHSC may choose not to make DSH payments for any period in
which the hospital is out of compliance with the conditions of partici-
pation listed in subsection (e)(3) - (9) [(B] of this section.

(4) If ahospital's DSH payments are being held in reserve
on the date of the last payment in the DSH program year, and no re-
quest for review is pending under paragraph (5) of this subsection, the
amount of the payments is not restored to the hospital, but is divided
proportionately among the hospitals receiving a last payment.

(5) Hospitals that have DSH payments held in reserve may
request a review by HHSC.

(A) The hospital's written request for a review must:

(i) be sent to HHSC's Director of Hospital Finance,
Provider Finance Department;

(ii) be received by HHSC within 15 calendar days
after notification that the hospital's DSH payments are held in reserve;
and

(iii) contain specific documentation supporting its
contention that it is in compliance with the conditions of participation.

(B) The review is:

(i) limited to allegations of noncompliance with
conditions of participation;

(i1) limited to a review of documentation submitted
by the hospital or used by HHSC in making its original determination;
and

(iii) not conducted as an adversarial hearing.

(C) HHSC will conduct the review and notify the hos-
pital requesting the review of the results.

(1) Recovery and redistribution of DSH funds. As described in
subsection (o) of this section, HHSC will recoup any overpayment of
DSH funds made to a hospital, including an overpayment that results
from HHSC error or that is identified in an audit. Recovered funds will
be redistributed as described in subsection (p) of this section.

(m) Failure to provide supporting documentation. HHSC will
exclude data from DSH calculations under this section if a hospital fails
to maintain and provide adequate documentation to support that data.

(n) Voluntary withdrawal from the DSH program.

(1) HHSC will recoup all DSH payments made during the
same DSH program year to a hospital that voluntarily terminates its par-
ticipation in the DSH program. HHSC will redistribute the recouped
funds according to the distribution methodology described in subsec-
tion (1) of this section.

(2) A hospital that voluntarily terminates from the DSH
program will be ineligible to receive payments for the next DSH pro-
gram year after the hospital's termination.

(3) Ifahospital does not apply for DSH funding in the DSH
program year following a DSH program year in which it received DSH
funding, even though it would have qualified for DSH funding in that
year, the hospital will be ineligible to receive payments for the next
DSH program year after the year in which it did not apply.

(4) The hospital may reapply to receive DSH payments in
the second DSH program year after the year in which it did not apply.

(o) Audit process.

(1) Independent certified audit. HHSC is required by the
Social Security Act (Act) to annually complete an independent certi-
fied audit of each hospital participating in the DSH program in Texas.
Audits will comply with all applicable federal law and directives, in-
cluding the Act, the Omnibus Budget and Reconciliation Act of 1993
(OBRA '93), the Medicare Prescription Drug, Improvement and Mod-
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ernization Act of 2003 (MMA), pertinent federal rules, and any amend-
ments to such provisions.

(A) Each audit report will contain the verifications set
forth in 42 CFR §455.304(d).

(B) The sources of data utilized by HHSC, the hospitals,
and the independent auditors to complete the DSH audit and report
include:

(i) The Medicaid cost report;

(i) Medicaid Management Information System
data; and

(iii) Hospital financial statements and other au-
ditable hospital accounting records.

(C) A hospital must provide HHSC or the independent
auditor with the necessary information in the time specified by HHSC
or the independent auditor. HHSC or the independent auditor will no-
tify hospitals of the required information and provide a reasonable time
for each hospital to comply.

(D) A hospital that fails to provide requested informa-
tion or to otherwise comply with the independent certified audit re-
quirements may be subject to a withholding of Medicaid dispropor-
tionate share payments or other appropriate sanctions.

(E) HHSC will recoup any overpayment of DSH funds
made to a hospital that is identified in the independent certified audit
as described in this subsection and will redistribute the recouped funds
to DSH providers in accordance with subsection (p) that received in-
terim payments, subject to the hospital-specific limits, as described in
subsections (q) and (1) of this section.

(F) Review of preliminary audit finding of overpay-
ment.

(i) Before finalizing the audit, HHSC will notify
each hospital that has a preliminary audit finding of overpayment.

(i)  Ahospital that disputes the finding or the amount
of the overpayment may request a review in accordance with the fol-
lowing procedures.

(I) A request for review must be received by the
HHSC Provider Finance Department in writing by regular mail, hand
delivery or special mail delivery, from the hospital within 30 calendar
days of the date the hospital receives the notification described in clause
(i) of this subparagraph.

(1) The request must allege the specific factual
or calculation errors the hospital contends the auditors made that, if
corrected, would change the preliminary audit finding.

(I1I) All documentation supporting the request
for review must accompany the written request for review or the
request will be denied.

(IV) The request for review may not dispute the
federal audit requirements or the audit methodologies.

(iii) The review is:

() limited to the hospital's allegations of factual
or calculation errors;

(II) solely a data review based on documentation
submitted by the hospital with its request for review or that was used
by the auditors in making the preliminary finding; and

(III) not an adversarial hearing.

(iv) HHSC will submit to the auditors all requests
for review that meet the procedural requirements described in clause
(i1) of this subparagraph.

(1) If the auditors agree that a factual or calcula-
tion error occurred and change the preliminary audit finding, HHSC
will notify the hospital of the revised finding.

(II) If the auditors do not agree that a factual or
calculation error occurred and do not change the preliminary audit find-
ing, HHSC will notify the hospital that the preliminary finding stands
and will initiate recoupment proceedings as described in this section.

(2) Additional audits. HHSC may conduct or require addi-
tional audits.

(p) Redistribution of Recouped Funds. Following the recoup-
ments described in subsection (o) of this section, HHSC will redis-
tribute the recouped funds to eligible providers. To receive a redis-
tributed payment, the hospital must be in compliance with all require-
ments during the program year, meet the audit requirements described
in subsection (0) of this section, and have already received a DSH pay-
ment in that DSH year of at least one dollar. For purposes of this sub-
section, an eligible provider is a provider that has room remaining in
its final remaining Hospital-specific limit (HSL) calculated in the au-
dit findings described in subsection (0) of this section after considering
all DSH payments made for that program year. Recouped funds from
state providers will be redistributed proportionately to eligible state
providers based on the percentage that each eligible state provider's
remaining final HSL (calculated in the audit findings as described in
subsection (o) of this section) is of the total remaining final HSL (cal-
culated in the audit findings described in subsection (o) of this sec-
tion) of all eligible state providers. Recouped funds from non-state
providers may be redistributed proportionately to state providers or el-
igible non-state providers as follows.

(1) For DSH program years 2011-2017 (October 1, 2011 -
September 30, 2017) and for DSH program years 2020 and after (Oc-
tober 1, 2019 and after), HHSC will use the following methodology to
redistribute recouped funds:

(A) the non-federal share will be returned to the gov-
ernmental entity that provided it during the program year;

(B) the federal share will be distributed proportionately
among all non-state providers eligible for additional payments that
have a source of the non-federal share of the payments; and

(C) the federal share that does not have a source of non-
federal share will be returned to CMS.

(2) For DSH program years 2018-2019 (October 1, 2017
- September 30, 2019), HHSC will use the following methodology to
redistribute recouped funds.

(A) To calculate a weight that will be applied to all non-
state providers, HHSC will divide the final hospital-specific limit de-
scribed in §355.8066(c)(2) of this division by the final hospital-specific
limit described in §355.8066(c)(2) of this division that has not offset
payments for third-party and Medicare claims and encounters where
Medicaid was a secondary payer. HHSC will add 1 to the quotient.
Any non-state provider that has a resulting weight of less than 1 will
receive a weight of 1.

(B) HHSC will make a first pass allocation by mul-
tiplying the weight described in subparagraph (A) of this paragraph
[subsection (PH2)A) of this seetion] by the final remaining HSL
calculated in the audit findings described in subsection (o) of this
section. HHSC will divide the product by the total remaining HSLs
for all non-state providers. HHSC will multiply the quotient by the
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total amount of recouped dollars available for redistribution described
in paragraph (1) of this subsection [(p)(}) of this seetion].

(C) After the first pass allocation, HHSC will cap non-
state providers at its final remaining HSL. A second pass allocation
will occur in the event non-state providers were paid over its final re-
maining HSL after the weight in subparagraph (A) of this paragraph
[subseetion (PHHA) of this seetion] was applied. HHSC will calcu-
late the second pass by dividing the final remaining HSL calculated in
the audit findings described in subsection (0) of this section by the to-
tal remaining HSLs for all non-state providers after accounting for first
pass payments. HHSC will multiply the quotient by the total amount
of funds in excess of total HSLs for non-state providers capped at its
total HSL.

(qQ) Advance Payments

(1) Ina DSH program year in which payments will be de-
layed pending data submission or for other reasons, HHSC may make
advance payments to hospitals that meet the eligibility requirements
described in subsection (c) of this section, meet a qualification in sub-
section (d) of this section, meet the conditions of participation in sub-
section (e) of this section, and submitted an acceptable disproportionate
share hospital application for the preceding DSH program year from
which HHSC calculated an annual maximum disproportionate share
hospital payment amount for that year.

(2) Advance payments are considered to be prior period
payments.

(3) A hospital that did not submit an acceptable dispropor-
tionate share hospital application for the preceding DSH program year
is not eligible for an advance payment.

(4) If a partial year disproportionate share hospital appli-
cation was used to determine the preceding DSH program year's pay-
ments, data from that application may be annualized for use in compu-
tation of an advance payment amount.

(5) The amount of the advance payments:

(A) are divided into three payments prior to a hospital
receiving its final DSH payment amount;

(B) in DSH program years 2020 and after a provider
that received a payment in the previous DSH program year is eligi-
ble to receive an advanced payment, and the calculations for advanced
payment 1, 2, and 3 are as follows:

(i) HHSC determines a percentage of the pool to pay
out in the advanced payments; and

(ii)  the pool amount is fed through the previous DSH
program year calculation to determine the advanced payments;

(C) in DSH program year 2024 and 2025, HHSC may
[wiH] run the application data for hospital applications through an up-
dated DSH qualification and calculation file to determine advanced
payment eligibility and amount to account for rule changes between
program years [year] 2023 and 2024, and 2024 and 2025, to prevent
recoupments; and

(D) HHSC will determine the payment allocation for
the advances for 2026 [2025] and subsequent years by calculating a
percentage based on a hospital's payment in the preceding year divided
by the sum of all other hospitals' payment in the preceding year that are
eligible for an advance payment.

§355.8070.  Hospital Augmented Reimbursement Program.

(a) Introduction. This section establishes the Hospital Aug-
mented Reimbursement (HARP) Program, wherein the Texas Health

and Human Services Commission (HHSC) directs payments to certain
providers that serve Texas Medicaid fee-for-service patients, includ-
ing eligible non-state government owned hospitals, private hospitals,
state-owned hospitals, state government-owned Institutions for Men-
tal Diseases (IMDs), and private IMDs. This section also describes
the methodology used by HHSC to calculate and administer such pay-
ments. A provider is eligible for a payment under this section only if
HHSC has submitted and CMS has approved a state plan amendment
permitting HHSC to make payments under this section to the hospital
class to which the provider belongs.

(b) Definitions. The following definitions apply when the
terms are used in this section.

(1) Fee-for-Service (FFS)--A system of the health insur-
ance payment in which a health care provider is paid a fee by HHSC
through the contracted Medicaid claims administrator directly, for each
service rendered. For Texas Medicaid purposes, fee-for-service ex-
cludes any service rendered under a managed care program through
a managed care organization.

(2) Inpatient hospital services--Services ordinarily fur-
nished in a hospital for the care and treatment of inpatients under
the direction of a physician or dentist, or a subset of these services
identified by HHSC. Inpatient hospital services do not include ser-
vices furnished in a skilled nursing facility, intermediate care facility
services furnished by a hospital with swing-bed approval, or any other
services that HHSC determines should not be subject to payment.

(3) Intergovernmental transfer (IGT)--A transfer of public
funds from another state agency or a non-state governmental entity to
HHSC.

(4) Medicare payment gap--The difference between what
Medicare is estimated to pay for the services and what Medicaid actu-
ally paid for the same services from the most recent FFS upper payment
limit (UPL) demonstration.

(5) Nominal charge provider--A provider that charges an
amount equal to 60 percent or less of the reasonable cost of service or
services. Nominal charges mean Medicare charges are at or below a
ratio equal to 0.6 of reasonable costs which equates to a Medicare ratio
of cost to charge (RCC) that exceeds 1.67. Charges and costs are based
on inpatient hospital services only.

(6) [€5)] Non-state government-owned and operated hospi-
tal--A hospital that is owned and operated by a local government entity,
including but not limited to a city, county, or hospital district.

(7) [€6)] Outpatient hospital services--Preventive, diagnos-
tic, therapeutic, rehabilitative, or palliative services that are furnished
to outpatients of a hospital under the direction of a physician or dentist,
or a subset of these services identified by HHSC.

(8) [€A)] Private hospital--Any hospital that is not govern-
ment-owned and operated.

(9) [€8)] Private Institution for Mental Diseases (IMD)--A
hospital that is primarily engaged in providing psychiatric diagnosis,
treatment or care of individuals with mental illness and that is not gov-
ernment-owned and operated.

(10) [9)] Program period--Each program period is equal to
a federal fiscal year beginning October 1 and ending September 30 of
the following year.

(11) [€H8)] Prospective Payment System--A method of re-
imbursement in which payment is made based on a predetermined,
fixed amount.
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(12) [EH] Sponsoring governmental entity--A state or
non-state governmental entity that agrees to transfer to HHSC some
or all of the non-federal share of program expenditures under this
subchapter.

(13) [E2)] State government-owned hospital--Any hospi-
tal owned by the state of Texas that is not considered an IMD.

(14) [E3)] State government-owned IMD--A hospital that
is primarily engaged in providing psychiatric diagnosis, treatment or
care of individuals with mental illness and that is owned by the state of
Texas that is considered an IMD.

(c) Participation requirements. As a condition of participation,
all hospitals participating in the program must allow for the following.

(1) The hospital must submit a properly completed enroll-
ment application by the due date determined by HHSC. The enrollment
period must be no less than 15 business days, and the final date of the
enrollment period will be at least nine days prior to the intergovern-
mental transfer (IGT) notification.

(2) If a provider has changed ownership in the past five
years in a way that impacts eligibility for this program, the provider
must submit to HHSC, upon demand, copies of contracts it has with
third parties with respect to the transfer of ownership or the manage-
ment of the provider and which reference the administration of, or pay-
ment from, this program.

(d) Payments for non-state government-owned and operated
hospitals.

(1) Eligible hospitals. Payments under this subsection will
be limited to hospitals defined as "non-state government owned and
operated hospital" that are enrolled in Medicare and participate in Texas
Medicaid fee-for-service.

(2) Non-federal share of program payments. The non-fed-
eral share of the payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
the program.

(A) HHSC will communicate suggested IGT responsi-
bilities. Suggested IGT responsibilities will be based on the maximum
dollars to be available under the program for the program period as de-
termined by HHSC. HHSC will also communicate estimated revenues
each enrolled hospital could earn under the program for the program
period with those estimates based on HHSC's suggested IGT responsi-
bilities.

(B) HHSC will issue an IGT notification to specify the
date that IGT is requested to be transferred not fewer than 14 business
days before IGT transfers are due. HHSC may post the IGT deadlines
and other associated information on HHSC's website, send the infor-
mation through the established Medicaid notification procedures used
by HHSC's fiscal intermediary, send through other direct mailing, send
through GovDelivery, or provide the information to the hospital asso-
ciations to disseminate to their member hospitals.

(3) Payment Methodology. To determine each participat-
ing non-state government-owned and operated hospital's payment un-
der this section, HHSC will sum the hospital's inpatient FFS Medi-
care payment gap and the hospital's outpatient FFS Medicare payment
gap. HARP payments will be limited such that total inpatient Medicaid
payments including supplemental payments and the portion of HARP
payments for the inpatient FFS Medicare payment gap do not exceed
Medicaid charges. Nominal charge providers as defined in subsection
(b) of this section are exempt from this limitation.

(e) Payments for private hospitals.

(1) Eligible hospitals. Payments under this subsection will
be limited to hospitals defined as "private hospital" in subsection (b)
of this section that are enrolled in Medicare and participate in Texas
Medicaid fee-for-service.

(2) Non-federal share of program payments. The non-fed-
eral share of the payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
the program.

(A) HHSC must receive the non-federal portion of re-
imbursement for HARP through a method approved by HHSC and
Centers for Medicare & Medicaid Services (CMS) for reimbursement
through this program.

(B) A hospital under this subsection must designate a
single local governmental entity to provide the non-federal share of the
payment through a method determined by HHSC. If the single local
governmental entity transfers less than the full non-federal share of a
hospital's payment amount calculated in any paragraph under this sub-
chapter, HHSC will recalculate that specific hospital's payment based
on the amount of the non-federal share actually transferred.

(C) HHSC will communicate suggested IGT responsi-
bilities. Suggested IGT responsibilities will be based on the maximum
dollars to be available under the program for the program period as de-
termined by HHSC. HHSC will also communicate estimated revenues
each enrolled hospital could earn under the program for the program
period with those estimates based on HHSC's suggested IGT responsi-
bilities.

(D) HHSC will issue an IGT notification to specify the
date that IGT is requested to be transferred not fewer than 14 business
days before IGT transfers are due. HHSC may post the IGT deadlines
and other associated information on HHSC's website, send the infor-
mation through the established Medicaid notification procedures used
by HHSC's fiscal intermediary, send through other direct mailing, send
through GovDelivery, or provide the information to the hospital asso-
ciations to disseminate to their member hospitals.

(3) Payment Methodology. To determine each participat-
ing private hospital's payment under this section, HHSC will sum the
hospital's inpatient FFS Medicare payment gap and the hospital's out-
patient FFS Medicare payment gap. HARP payments will be limited
such that total inpatient Medicaid payments including supplemental
payments and the portion of HARP payments for the inpatient FFS
Medicare payment gap do not exceed Medicaid charges. Nominal
charge providers as defined in subsection (b) of this section are exempt
from this limitation.

(f) Payments for state government-owned hospitals.

(1) Eligible hospitals. Payments under this subsection will
be limited to hospitals defined as "state government-owned hospital”
in subsection (b) of this section that are enrolled in Medicare and par-
ticipate in Texas Medicaid fee-for-service.

(2) Non-federal share of program payments. The non-fed-
eral share of the payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
the program.

(A) HHSC must receive the non-federal portion of re-
imbursement for HARP through a method approved by HHSC and
CMS for reimbursement through this program.

(B) A hospital under this subsection must designate a
single local governmental entity to provide the non-federal share of the
payment through a method determined by HHSC. If the single local
governmental entity transfers less than the full non-federal share of a
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hospital's payment amount calculated in any paragraph under this sub-
chapter, HHSC will recalculate that specific hospital's payment based
on the amount of the non-federal share actually transferred.

(C) HHSC will communicate suggested IGT responsi-
bilities. Suggested IGT responsibilities will be based on the maximum
dollars to be available under the program for the program period as de-
termined by HHSC. HHSC will also communicate estimated revenues
each enrolled hospital could earn under the program for the program
period with those estimates based on HHSC's suggested IGT responsi-
bilities.

(D) HHSC will issue an IGT notification to specify the
date that IGT is requested to be transferred not fewer than 14 business
days before IGT transfers are due. HHSC will publish the IGT dead-
lines and all associated dates on its Internet website.

(3) Payment Methodology.

(A) To determine payment under this section for each
participating state-owned hospital reimbursed through Prospective
Payment System (PPS), HHSC will sum the hospital's inpatient FFS
Medicare payment gap and the hospital's outpatient FFS Medicare
payment gap. HARP payments will be limited such that total inpatient
Medicaid payments including supplemental payments and the portion
of HARP payments for the inpatient FFS Medicare payment gap do
not exceed Medicaid charges. Nominal charge providers as defined in
subsection (b) of this section are exempt from this limitation.

(B) To determine payment under this section for each
participating state-owned hospital not reimbursed through Prospective
Payment System (PPS), HHSC will use the hospital's FFS outpatient
Medicare payment gap.

(g) Payments for state government-owned IMDs.
(1) Eligible hospitals.

(A) Payments under this subsection will be limited to
hospitals defined as "state government-owned IMD" in subsection (b)
of this section that are enrolled in Medicare and participate in Texas
Medicaid fee-for-service.

(B) The hospital must have submitted at least one adju-
dicated FFS Medicaid claim for each reporting period to be eligible for
payment.

(2) Non-federal share of program payments. The non-fed-
eral share of the payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
the program.

(A) HHSC must receive the non-federal portion of re-
imbursement for HARP through a method approved by HHSC and
CMS for reimbursement through this program.

(B) A hospital under this subsection must designate a
single local governmental entity to provide the non-federal share of the
payment through a method determined by HHSC. If the single local
governmental entity transfers less than the full non-federal share of a
hospital's payment amount calculated in any paragraph under this sub-
chapter, HHSC will recalculate that specific hospital's payment based
on the amount of the non-federal share actually transferred.

(C) HHSC will communicate suggested IGT responsi-
bilities. Suggested IGT responsibilities will be based on the maximum
dollars to be available under the program for the program period as de-
termined by HHSC. HHSC will also communicate estimated revenues
each enrolled hospital could earn under the program for the program
period with those estimates based on HHSC's suggested IGT responsi-
bilities.

(D) HHSC will issue an IGT notification to specify the
date that IGT is requested to be transferred not fewer than 14 business
days before IGT transfers are due. HHSC may post the IGT deadlines
and other associated information on HHSC's website, send the infor-
mation through the established Medicaid notification procedures used
by HHSC's fiscal intermediary, send through other direct mailing, send
through GovDelivery, or provide the information to the hospital asso-
ciations to disseminate to their member hospitals.

(3) Payment Methodology. To determine each participat-
ing state government-owned IMD hospital's payment under this sec-
tion, HHSC will use the hospital's inpatient FFS Medicare payment
gap. HARP payments will be limited such that total inpatient Medicaid
payments including supplemental payments and the portion of HARP
payments for the inpatient FFS Medicare payment gap do not exceed
Medicaid charges. Nominal charge providers as defined in subsection
(b) of this section are exempt from this limitation.

(h) Payments for private IMDs.
(1) Eligible hospitals.

(A) Payments under this subsection will be limited to
hospitals defined as "private IMD" in subsection (b) of this section that
participate in Texas Medicaid fee-for-service.

(B) The hospital must have submitted at least one adju-
dicated FFS Medicaid claim for each reporting period to be eligible for
payment.

(2) Non-federal share of program payments. The non-fed-
eral share of the payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
the program.

(A) HHSC must receive the non-federal portion of re-
imbursement for HARP through a method approved by HHSC and
CMS for reimbursement through this program.

(B) A hospital under this subsection must designate a
single local governmental entity to provide the non-federal share of the
payment through a method determined by HHSC. If the single local
governmental entity transfers less than the full non-federal share of a
hospital's payment amount calculated in any paragraph under this sub-
chapter, HHSC will recalculate that specific hospital's payment based
on the amount of the non-federal share actually transferred.

(C) HHSC will communicate suggested IGT responsi-
bilities. Suggested IGT responsibilities will be based on the maximum
dollars to be available under the program for the program period as de-
termined by HHSC. HHSC will also communicate estimated revenues
each enrolled hospital could earn under the program for the program
period with those estimates based on HHSC's suggested IGT responsi-
bilities.

(D) HHSC will issue an IGT notification to specify the
date that IGT is requested to be transferred not fewer than 14 business
days before IGT transfers are due. HHSC may post the IGT deadlines
and other associated information on HHSC's website, send the infor-
mation through the established Medicaid notification procedures used
by HHSC's fiscal intermediary, send through other direct mailing, send
through GovDelivery, or provide the information to the hospital asso-
ciations to disseminate to their member hospitals.

(3) Payment Methodology. To determine each participat-
ing private IMD hospital's payment under this section, HHSC will use
the hospital's inpatient FFS Medicare payment gap. HARP payments
will be limited such that total inpatient Medicaid payments including

supplemental payments and the portion of HARP payments for the in-

patient FFS Medicare payment gap do not exceed Medicaid charges.
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Nominal charge providers as defined in subsection (b) of this section
are exempt from this limitation.

(i) Changes in operation. If an enrolled hospital closes volun-
tarily or ceases to provide hospital services in its facility, the hospital
must notify the HHSC Provider Finance Department by hand delivery,
United States (U.S.) mail, or special mail delivery within 10 business
days of closing or ceasing to provide hospital services. Notification is
considered to have occurred when the HHSC Provider Finance Depart-
ment receives the notice.

() Reconciliation. HHSC will reconcile the amount of the
non-federal funds actually expended under this section during the pro-
gram period with the amount of funds transferred to HHSC by the spon-
soring governmental entities for that same period. If the amount of
non-federal funds actually expended under this section is less than the
amount transferred to HHSC, HHSC will refund the balance propor-
tionally to how it was received.

(k) Payments under this section will be made on a semi-annual
basis.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404047

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 487-3480

¢ ¢ ¢

SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT
PROGRAM REIMBURSEMENT

1 TAC §355.8212

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out HHSC's duties;
Texas Human Resources Code §32.021 and Texas Government
Code §531.021(a), which provide HHSC with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; and Texas Government Code §531.021(b-1), which
establishes HHSC as the agency responsible for adopting
reasonable rules governing the determination of fees, charges,
and rates for medical assistance payments under the Texas
Human Resources Code Chapter 32.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

$355.8212.
ity Care.

Waiver Payments to Hospitals for Uncompensated Char-

(a) Introduction. Texas Healthcare Transformation and Qual-
ity Improvement Program §1115(a) Medicaid demonstration waiver
payments are available under this section to help defray the uncom-

pensated cost of charity care provided by eligible hospitals on or after
October 1,2019. Waiver payments to hospitals for uncompensated care
provided before October 1, 2019, are described in §355.8201 of this di-
vision (relating to Waiver Payments to Hospitals for Uncompensated
Care). Waiver payments to hospitals must be in compliance with the
Centers for Medicare & Medicaid Services approved waiver Program
Funding and Mechanics Protocol, HHSC waiver instructions, and this
section.

(b) Definitions.

(1) Allocation amount--The amount of funds approved by
the Centers for Medicare & Medicaid Services for uncompensated-care
payments for the demonstration year that is allocated to each uncom-
pensated-care provider pool or individual hospital, as described in sub-
sections (f)(2) and (g)(6) of this section.

(2) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and
Human Services responsible for overseeing and directing Medicare and
Medicaid, or its successor.

(3) Charity care--Healthcare services provided without
expectation of reimbursement to uninsured patients who meet the
provider's charity-care policy. The charity-care policy should adhere
to the charity-care principles of the Healthcare Financial Management
Association Principles and Practices Board Statement 15 (December
2012). Charity care includes full or partial discounts given to unin-
sured patients who meet the provider's financial assistance policy.
Charity care does not include bad debt, courtesy allowances, or
discounts given to patients who do not meet the provider's charity-care
policy or financial assistance policy.

(4) Data year--A 12-month period that is described in
§355.8066 of this subchapter (relating to State Payment Cap and
Hospital-Specific Limit Methodology) and from which HHSC will
compile cost and payment data to determine uncompensated-care
payment amounts. This period corresponds to the Disproportionate
Share Hospital data year.

(5) Demonstration year--The 12-month period beginning
October 1 for which the payments calculated under this section are
made. This period corresponds to the Disproportionate Share Hos-
pital (DSH) program year. Demonstration year one corresponded to
the 2012 DSH program year, October 1, 2011, through September 30,
2012.

(6) Disproportionate Share Hospital (DSH)--A hospital
participating in the Texas Medicaid program as defined in §355.8065
of this subchapter (relating to Disproportionate Share Hospital Reim-
bursement Methodology).

(7) Governmental entity--A state agency or a political sub-
division of the state. A governmental entity includes a hospital author-
ity, hospital district, city, county, or state entity.

(8) HHSC--The Texas Health and Human Services Com-
mission, or its designee.

(9) Impecunious charge ratio--A ratio used to determine if
a hospital is eligible to receive payment from the HICH (High Impe-
cunious Charge Hospital) pool as described in subsection (£)(2)(C)(ii)
of this section.

(10) Institution for mental diseases (IMD)--A hospital that
is primarily engaged in providing psychiatric diagnosis, treatment, or
care of individuals with mental illness, defined in §1905(i) of the So-
cial Security Act. IMD hospitals are reimbursed as freestanding psy-
chiatric facilities under §355.8060 of this subchapter (relating to Re-
imbursement Methodology for Freestanding Psychiatric Facilities) and
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§355.761 of this chapter (relating to Reimbursement Methodology for
Institutions for Mental Diseases (IMD)).

(11) Intergovernmental transfer (IGT)--A transfer of public
funds from a governmental entity to HHSC.

(12) Medicaid cost report--Hospital and Hospital Health
Care Complex Cost Report (Form CMS 2552), also known as the Medi-
care cost report.

(13) Mid-Level Professional--Medical practitioners which
include the following professions only:

(A) Certified Registered Nurse Anesthetists;
(B) Nurse Practitioners;

(C) Physician Assistants;

(D) Dentists;

(E) Certified Nurse Midwives;

(F) Clinical Social Workers;

(G) Clinical Psychologists; and

(H) Optometrists.

(14) Non-public hospital--A hospital that meets the defini-
tion of non-public provider as defined in §355.8200 of this division
[subehapter] (relating to Retained Funds for the Uncompensated Care
Program).

(15) Public funds--Funds derived from taxes, assessments,
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include
gifts, grants, trusts, or donations, the use of which is conditioned on
supplying a benefit solely to the donor or grantor of the funds.

(16) Public Health Hospital (PHH)--The Texas Center for
Infectious Disease or any successor facility operated by the Department
of State Health Services.

(17) Rural hospital--A hospital enrolled as a Medicaid
provider that:

(A) islocated in a county with 68,750 or fewer persons
according to most recent decennial census U.S. Census; or

(B) was designated by Medicare as a Critical Access
Hospital (CAH) or a Sole Community Hospital (SCH) before October
1, 2021; or

(C) isdesignated by Medicare as a CAH, SCH, or Rural
Referral Center (RRC); and is not located in a Metropolitan Statistical

Area (MSA), as defined by the U.S. Office of Management and Budget;
or

(D) meets all of the following:
(i) has 100 or fewer beds;

(ii) is designated by Medicare as a CAH, SCH, or an
RRC; and

(iii)  is located in an MSA.

(18) Service Delivery Area (SDA)--The counties included
in any HHSC-defined geographic area as applicable to each Managed
Care Organization (MCO).

(19) State institution for mental diseases (State IMD)--A
hospital that is primarily engaged in providing psychiatric diagnosis,
treatment, or care of individuals with mental illness defined in §1905(i)
of the Social Security Act and that is owned and operated by a state

university or other state agency. State IMD hospitals are reimbursed as
freestanding psychiatric facilities under §355.761 of this chapter (relat-
ing to Reimbursement Methodology for Institutions for Mental Disease
(IMD)).

(20) State-owned hospital--A hospital that is defined as a
state IMD, state-owned teaching hospital, or a Public Health Hospital
(PHH) in this section.

(21) State-owned teaching hospital--A hospital that is a
state-owned teaching hospital as defined in §355.8052 of this sub-
chapter (relating to Inpatient Hospital Reimbursement).

(22) State Payment Cap--The maximum payment amount,
as applied to payments that will be made for the program year, that a
hospital may receive in reimbursement for the cost of providing Med-
icaid-allowable services to individuals who are Medicaid-eligible or
uninsured. The state payment cap is calculated using the methodology
described in §355.8066 of this subchapter.

(23) Transferring public hospital--A hospital that is a trans-
ferring public hospital as defined in §355.8065 of this subchapter.

(24) Uncompensated-care application--A form prescribed
by HHSC to identify uncompensated costs for Medicaid-enrolled
providers.

(25) Uncompensated-care payments--Payments intended
to defray the uncompensated costs of charity care as defined in this
subsection.

(26) Uninsured patient--An individual who has no health
insurance or other source of third-party coverage for the services pro-
vided. The term includes an individual enrolled in Medicaid who re-
ceived services that do not meet the definition of medical assistance in
section 1905(a) of the Social Security Act (Medicaid services), if such
inclusion is specified in the hospital's charity-care policy or financial
assistance policy and the patient meets the hospital's policy criteria.

(27) Waiver--The Texas Healthcare Transformation and
Quality Improvement Program Medicaid demonstration waiver under
§1115 of the Social Security Act.

(c) Eligibility. A hospital that meets the requirements de-
scribed in this subsection may receive payments under this section.

(1) Generally. To be eligible for any payment under this
section:

(A) A hospital must be enrolled as a Medicaid provider
in the State of Texas at the beginning of the demonstration year.

(B) A hospital must meet any criteria described by the
waiver as a condition of eligibility to receive an uncompensated-care
payment.

(C) Non-public hospitals must not return or reimburse
to a governmental entity any part of a payment under this section.

(D) Public Hospitals must be operated by a governmen-
tal entity, have that designation filed with HHSC and must not receive,
and have no agreement to receive, any portion of the payments made
to any non-public hospital.

(E) A non-public provider must have paid the Uncom-
pensated Care (UC) application fee upon submission of the application
in accordance with §355.8200 of this subchapter.

(F) Effective [Beginning in] demonstration year thir-
teen, all non-rural hospitals, except for state-owned hospitals, are [will
be] required to enroll, participate in, and comply with requirements for
all voluntary supplemental Medicaid or directed Medicaid programs
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for which the hospital is eligible, including all components of those
programs, within the State of Texas to participate in UC. This require-
ment does not apply to a program or component, as applicable, if:

(i) ahospital's estimated payment:

(D) is less than $25,000 from the entire program
for a program without multiple components; or

(1)  is less than $25,000 from a component for a
program with multiple components; and

(ii) enrollment for the program concluded after the
effective date of this requirement.

(2) Uncompensated-care payments. For a hospital to be el-
igible to receive uncompensated-care payments, in addition to the re-
quirements in paragraph (1) of this subsection, the hospital must sub-
mit to HHSC an uncompensated-care application for the demonstration
year, as is more fully described in subsection (g)(1) of this section, by
the deadline specified by HHSC.

(3) Changes that may affect eligibility for uncompensated-
care payments.

(A) Ifahospital closes, loses its license, loses its Medi-
care or Medicaid eligibility, or files bankruptcy before receiving all
or a portion of the uncompensated-care payments for a demonstration
year, HHSC will determine the hospital's eligibility to receive payments
going forward on a case-by-case basis. In making the determination,
HHSC will consider multiple factors including whether the hospital
was in compliance with all requirements during the demonstration year
and whether it can satisfy the requirement to cooperate in the reconcil-
iation process as described in subsection (i) of this section.

(B) A hospital must notify HHSC Provider Finance De-
partment in writing within 30 days of the filing of bankruptcy or of
changes in ownership, operation, licensure, or Medicare or Medicaid
enrollment that may affect the hospital's continued eligibility for pay-
ments under this section.

(C) Merged Hospitals.

(i) HHSC will consider a merger of two or more hos-
pitals for purposes of determining eligibility and calculating a hospital's
demonstration year payments under this section if:

(1) ahospital that was a party to the merger sub-
mits to HHSC documents verifying the merger status with Medicare
prior to the deadline for submission of the UC application for that
demonstration year; and

(II) the hospital submitting the information un-
der subclause (I) assumed all Medicaid-related liabilities of each hos-
pital that is a party to the merger, as determined by HHSC after review
of the applicable agreements.

(ii) If the requirements of clause (i) are not met,
HHSC will not consider the merger for purposes of determining eli-
gibility or calculating a hospital's demonstration year payments under
this section. Until HHSC determines that the hospitals are eligible
for payments as a merged hospital, each of the merging hospitals will
continue to receive any UC payments to which they were entitled prior
to the merger.

(d) Source of funding. The non-federal share of funding for
payments under this section is limited to public funds from govern-
mental entities. Governmental entities that choose to support payments
under this section affirm that funds transferred to HHSC meet federal
requirements related to the non-federal share of such payments, includ-
ing §1903(w) of the Social Security Act. Prior to processing uncom-

pensated-care payments for the final payment period within a waiver
demonstration year for any uncompensated-care pool or sub-pool de-
scribed in subsection (f)(2) of this section, HHSC will survey the gov-
ernmental entities that provide public funds for the hospitals in that
pool or sub-pool to determine the amount of funding available to sup-
port payments from that pool or sub-pool.

(e) Payment frequency. HHSC will distribute waiver pay-
ments on a schedule to be determined by HHSC and posted on HHSC's
website.

(f) Funding limitations.

(1) Maximum aggregate amount of provider pool funds.
Payments made under this section are limited by the maximum aggre-
gate amount of funds allocated to the provider's uncompensated-care
pool for the demonstration year. If payments for uncompensated care
for an uncompensated-care pool attributable to a demonstration year
are expected to exceed the aggregate amount of funds allocated to that
pool by HHSC for that demonstration year, HHSC will reduce pay-
ments to providers in the pool as described in subsection (g)(6) of this
section.

(2) Uncompensated-care pools.

(A) HHSC will designate different pools for demonstra-
tion years as follows:

(i) for demonstration years nine and ten, a
state-owned hospital pool, a non-state-owned hospital pool, a physi-
cian group practice pool, a governmental ambulance provider pool,
and a publicly owned dental provider pool;

(i) for demonstration year eleven, a state-owned
hospital pool, a non-state-owned hospital pool, a state-owned physi-
cian group practice pool, a governmental ambulance provider pool,
and a publicly owned dental provider pool; and

(iii)  for demonstration years twelve and beyond, a
state-owned hospital pool, a non-state-owned hospital pool, a high
impecunious charge hospital (HICH) pool, a state-owned physician
group practice pool, a non-state-owned physician group practice pool,
a governmental ambulance provider pool, and a publicly owned dental
provider pool.

(B) The state-owned hospital pool.

(i) The state-owned hospital pool funds uncompen-
sated-care payments to state-owned hospitals as defined in subsection
(b) of this section.

(i) HHSC will determine the allocation for this pool
at an amount less than or equal to the total annual maximum uncom-
pensated-care payment amount for these hospitals as calculated in sub-
section (g)(2) of this section.

(C) The state-owned physician group practice pool.

(i) Beginning in demonstration year eleven, the
state-owned physician group practice pool funds uncompensated-care
payments to state-owned physician groups, as defined in §355.8214
of this division (relating to Waiver Payments to Physician Group
Practices for Uncompensated Charity Care).

(i) HHSC will determine the allocation for this pool
at an amount less than or equal to the total maximum uncompensated-
care payment amount for these physicians.

(D) The High Impecunious Charge Hospital (HICH)
pool.
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(i) Effective [Beginning in] demonstration year
twelve, the HICH pool funds will be allocated amongst hospitals with a
high proportion of uncompensated care charges, rural, and state-owned
hospitals. While the funds are set aside before the non-state provider
pools, the payments will be calculated for each hospital after both the
state-owned hospital pool payments in subparagraph (B) of this para-
graph and non-state-owned hospital pool payments in subparagraph
(E) of this paragraph.

(ii) Beginning in demonstration year seventeen, the
HICH pool funds will be allocated amongst hospitals with a high pro-
portion of uncompensated care charges, rural, and state-owned hospi-
tals. The funds will be set aside before the non-state provider pools and
the payments will be calculated for each hospital after the state-owned
hospital pool payments in subparagraph (B) of this paragraph and be-
fore the non-state-owned provider pool payments in subparagraph (E)
of this paragraph.

iii) [6GD] A hospital will be deemed as having a high
proportion of uncompensated care charges if its impecunious charge
ratio is equal to or greater than 27.5 percent, calculated as follows.[:]

(I) The sum of the charges for DSH uninsured
charges and total uninsured charity charges, minus any duplicate unin-
sured charges is the numerator.

(II) The total allowable hospital revenue is the
denominator.

(iv) [Gid)] Beginning in demonstration year twelve,
HHSC will determine the allocation for this pool at an amount less than
the difference in the amount of the total allowable UC pool and the
amount of the total allowable UC pool in DY 11 but equal to a percent-
age determined by HHSC annually based on certain factors including
charity-care costs, the ratio of reported charity-care costs to hospitals'
charity-care costs, and the overall financial stability of hospitals of all
ownership types and geographic locations as determined by HHSC.

(v) Beginning in demonstration year seventeen,
HHSC will determine the allocation for this pool at an amount equal
to or less than one billion but equal to a percentage determined by
HHSC annually based on certain factors including charity-care costs,
the ratio of reported charity-care costs to hospitals' charity-care costs,
and the overall financial stability of hospitals of all ownership types
and geographic locations as determined by HHSC.

(E) Non-state-owned provider pools. HHSC will allo-
cate the remaining available uncompensated-care funds, if any, among
the non-state-owned provider pools as described in this subparagraph.
The remaining available uncompensated-care funds equal the amount
of funds approved by CMS for uncompensated-care payments for the
demonstration year less the sum of funds allocated to the pools un-
der subparagraphs (B) - (D) of this paragraph. HHSC will allocate the
funds among non-state-owned provider pools based on the following
amounts.

(i) For the physician group practice pool in demon-
stration years nine and ten, or the non-state-owned physician group
practice pool effective [beginning in] demonstration year eleven, the
governmental ambulance provider pool, and the publicly owned dental
provider pool:

(I) for demonstration year nine, an amount to
equal the percentage of the applicable total uncompensated-care pool
amount paid to each group in demonstration year six; and

(II) for demonstration years ten and after, an
amount to equal a percentage determined by HHSC annually based
on factors including the amount of reported charity-care costs and

the ratio of reported charity-care costs to hospitals' charity-care costs.
For physicians, current year charity-care costs will be used, while for
dental and ambulance providers, prior year charity-care costs will be
used.

(ii)  For the non-state-owned hospital pool, all of the
remaining funds after the allocations described in clause (i) of this
subparagraph. HHSC will further allocate the funds in the non-state-
owned hospital pool among all hospitals in the pool and create non-
state-owned hospital sub-pools as follows:

(I) calculate a revised maximum payment
amount for each non-state-owned hospital as described in subsection
(2)(6) of this section and allocate that amount to the hospital; and

(II) group all non-state-owned hospitals and
non-state-owned physician groups into sub-pools based on its geo-
graphic location within one of the state's Medicaid service delivery
areas (SDAs), as described in subsection (g)(7) of this section.

(3) Availability of funds. Payments made under this sec-
tion are limited by the availability of funds identified in subsection (d)
of this section and timely received by HHSC. If sufficient funds are
not available for all payments for which the providers in each pool or
sub-pool are eligible, HHSC will reduce payments as described in sub-
section (h)(2) of this section.

(4) Redistribution. If for any reason funds allocated to a
provider pool or to individual providers within a sub-pool are not paid
to providers in that pool or sub-pool for the demonstration year, the
funds will be redistributed to other provider pools based on each pool's
pro-rata share of remaining uncompensated costs for the same demon-
stration year. The redistribution will occur when the reconciliation for
that demonstration year is performed.

(g) Uncompensated-care payment amount.
(1) Application.

(A) Cost and payment data reported by a hospital in the
uncompensated-care application is used to calculate the annual maxi-
mum uncompensated-care payment amount for the applicable demon-
stration year, as described in paragraph (2) of this subsection.

(B) Unless otherwise instructed in the application, a
hospital must base the cost and payment data reported in the applica-
tion on its applicable as-filed CMS 2552 Cost Report(s) For Electronic
Filing Of Hospitals corresponding to the data year and must comply
with the application instructions or other guidance issued by HHSC.

(i) When the application requests data or informa-
tion outside of the as-filed cost report(s), a hospital must provide all
requested documentation to support the reported data or information.

(i) For anew hospital, the cost and payment data pe-
riod may differ from the data year, resulting in the eligible uncompen-
sated costs based only on services provided after the hospital's Med-
icaid enrollment date. HHSC will determine the data period in such
situations.

(2) Calculation.

(A) A hospital's annual maximum uncompensated-care
payment amount is the sum of the components described in clauses (i)
- (iv) of this subparagraph.

(i) The hospital's inpatient and outpatient charity-
care costs pre-populated in or reported on the uncompensated-care ap-
plication, as described in paragraph (3) of this subsection, reduced by
interim DSH payments for the same program period, if any, that reim-
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burse the hospital for the same costs. To identify DSH payments that
reimburse the hospital for the same costs, HHSC will:

(1) use self-reported information on the applica-
tion to identify charges that can be claimed by the hospital in both DSH
and Uncompensated Care (UC), convert the charges to cost, and reduce
the cost by any applicable payments described in paragraph (3) of this
subsection;

(II) calculate a DSH-only uninsured shortfall by
reducing the hospital's total uninsured costs, calculated as described in
§355.8066 of this subchapter, by the result from subclause (I) of this
clause; and

(II1) reduce the interim DSH payment amount by
the sum of:
(-a-) the DSH-only uninsured shortfall calcu-
lated as described in subclause (1) of this clause; and
(-b-) the hospital's Medicaid shortfall, calcu-
lated as described in §355.8066 of this subchapter.

(i) Other eligible costs for the data year, as de-
scribed in paragraph (4) of this subsection.

(iii)) Cost and payment adjustments, if any, as de-
scribed in paragraph (5) of this subsection.

(iv) For each transferring public hospital, the
amount transferred to HHSC to that hospital and private hospitals to
support DSH payments for the same demonstration year.

(B) A hospital also participating in the DSH program
cannot receive total uncompensated-care payments under this section
(relating to inpatient and outpatient hospital services provided to unin-
sured charity-care individuals) and DSH payments that exceed the hos-
pital's total eligible uncompensated costs. For purposes of this re-
quirement, "total eligible uncompensated costs" means the hospital's
state payment cap for interim payments or DSH hospital-specific limit
(HSL) in the UC reconciliation plus the unreimbursed costs of inpatient
and outpatient services provided to uninsured charity-care patients not
included in the state payment cap or HSL for the corresponding pro-
gram year.

(3) Hospital charity-care costs.

(A) For each hospital required by Medicare to submit
schedule S-10 of the Medicaid cost report, HHSC will pre-populate
the uncompensated-care application described in paragraph (1) of this
subsection with the uninsured charity-care charges and payments re-
ported by the hospital on schedule S-10 for the hospital's cost reporting
period ending in the calendar year two years before the demonstration
year. For example, for demonstration year 9, which coincides with the
federal fiscal year 2020, HHSC will use data from the hospital's cost
reporting period ending in the calendar year 2018. Hospitals should
also report any additional payments associated with uninsured charity
charges that were not captured in worksheet S-10 in the application de-
scribed in paragraph (1) of this subsection.

(B) For each hospital not required by Medicare to sub-
mit schedule S-10 of the Medicaid cost report, the hospital must report
its hospital charity-care charges and payments in compliance with the
instructions on the uncompensated-care application described in para-
graph (1) of this subsection.

(i) The instructions for reporting eligible char-
ity-care costs in the application will be consistent with instructions
contained in schedule S-10.

(i)  An IMD may not report charity-care charges for
services provided during the data year to patients aged 21 through 64.

(4) Other eligible costs.

(A) In addition to inpatient and outpatient charity-care
costs, a hospital may also claim reimbursement under this section for
uncompensated charity care, as specified in the uncompensated-care
application, that is related to the following services provided to unin-
sured patients who meet the hospital's charity-care policy:

(i) direct patient-care services of physicians and
mid-level professionals; and

(ii) certain pharmacy services.

(B) A payment under this section for the costs described
in subparagraph (A) of this paragraph are not considered inpatient or
outpatient Medicaid payments for the purpose of the DSH audit de-
scribed in §355.8065 of this subchapter.

(5) Adjustments. When submitting the uncompen-
sated-care application, a hospital may request that cost and payment
data from the data year be adjusted to reflect increases or decreases in
costs resulting from changes in operations or circumstances.

(A) A hospital:

(i) may request that costs not reflected on the as-filed
cost report, but which would be incurred for the demonstration year, be
included when calculating payment amounts; and

(i) may request that costs reflected on the as-filed
cost report, but which would not be incurred for the demonstration year,
be excluded when calculating payment amounts.

(B) Documentation supporting the request must accom-
pany the application, and provide sufficient information for HHSC to
verify the link between the changes to the hospital's operations or cir-
cumstances and the specified numbers used to calculate the amount of
the adjustment.

(i) Such supporting documentation must include:

(1) adetailed description of the specific changes
to the hospital's operations or circumstances;

(II) verifiable information from the hospital's
general ledger, financial statements, patient accounting records or
other relevant sources that support the numbers used to calculate the
adjustment; and

(111) if applicable, a copy of any relevant con-
tracts, financial assistance policies, or other policies or procedures that
verify the change to the hospital's operations or circumstances.

(i) HHSC will deny a request if it cannot verify that
costs not reflected on the as-filed cost report will be incurred for the
demonstration year.

(C) Notwithstanding the availability of adjustments im-
pacting the cost and payment data described in this section, no adjust-
ments to the state payment cap will be considered for purposes of Med-
icaid DSH payment calculations described in §355.8065 of this sub-
chapter.

(6) Reduction to stay within uncompensated-care pool al-
location amounts. Prior to processing uncompensated-care payments
for any payment period within a waiver demonstration year for any un-
compensated-care pool described in subsection (f)(2) of this section,
HHSC will determine if such a payment would cause total uncompen-
sated-care payments for the demonstration year for the pool to exceed
the allocation amount for the pool and will reduce the maximum un-
compensated-care payment amounts providers in the pool are eligible
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to receive for that period as required to remain within the pool alloca-
tion amount.

(A) Calculations in this paragraph will be applied to
each of the uncompensated-care pools separately.

(B) HHSC will calculate the following data points.

(i) For each provider, prior period payments equal
prior period uncompensated-care payments for the demonstration year,
including advance payments described in paragraph (9) of this subsec-
tion, and payments allocated in preceding UC pools. For example, the
HICH pool will consider UC payments allocated in the state-owned
hospital and non-state-owned hospital pools beginning in demonstra-
tion year twelve through demonstration year sixteen. Beginning in
demonstration year seventeen, the non-state-owned hospital pool will
consider UC payments allocated in the state-owned and HICH pools.

(i)  For each provider, a maximum uncompensated-
care payment for the payment period to equal the sum of:

(1) the portion of the annual maximum un-
compensated-care payment amount calculated for that provider (as
described in this section and the sections referenced in subsection
(f)(2) of this section) that is attributable to the payment period; and

(1l) the difference, if any, between the portions of
the annual maximum uncompensated-care payment amounts attribut-
able to prior periods and the prior period payments calculated in clause
(i) of this subparagraph.

(iii) The cumulative maximum payment amount to
equal the sum of prior period payments from clause (i) of this subpara-
graph and the maximum uncompensated-care payment for the payment
period from clause (ii) of this subparagraph for all members of the pool
combined.

(iv) A pool-wide total maximum uncompen-
sated-care payment for the demonstration year to equal the sum of
all pool members' annual maximum uncompensated-care payment
amounts for the demonstration year from paragraph (2) of this subsec-
tion.

(v) A pool-wide ratio calculated as the pool allo-
cation amount from subsection (f)(2) of this section divided by the
pool-wide total maximum uncompensated-care payment amount for
the demonstration year from clause (iv) of this subparagraph.

(C) If the cumulative maximum payment amount for
the pool from subparagraph (B)(iii) of this paragraph is less than the
allocation amount for the pool, each provider in the pool is eligible
to receive its maximum uncompensated-care payment for the payment
period from subparagraph (B)(ii) of this paragraph without any reduc-
tion to remain within the pool allocation amount.

(D) If the cumulative maximum payment amount for
the pool from subparagraph (B)(iii) of this paragraph is more than the
allocation amount for the pool, HHSC will calculate a revised max-
imum uncompensated-care payment for the payment period for each
provider in the pool as follows.

(i) The physician group practice pool, the gov-
ernmental ambulance provider pool, and the publicly owned dental
provider pool. HHSC will calculate a capped payment amount equal to
the product of each provider's annual maximum uncompensated-care
payment amount for the demonstration year from paragraph (2) of this
subsection and the pool-wide ratio calculated in subparagraph (B)(v)
of this paragraph.

(i) The non-state-owned hospital pool.

() For rural hospitals, HHSC will:

(-a-) sum the annual maximum uncompen-
sated-care payment amounts from paragraph (2) of this subsection for
all rural hospitals in the pool;

(-b-) in demonstration year:

(-1-) nine and ten, set aside for ru-
ral hospitals the amount calculated in item (-a-) of this subclause; or

(-2-) eleven and after, set aside for
rural hospitals the lesser of the amount calculated in item (-a-) of this
subclause or the amount set aside for rural hospitals in demonstration
year ten;

(-c-) calculate a ratio to equal the rural hospi-
tal set-aside amount from item (-b-) of this subclause divided by the
total annual maximum uncompensated-care payment amount for rural
hospitals from item (-a-) of this subclause; and

(-d-) calculate a capped payment amount
equal to the product of each rural hospital's annual maximum un-
compensated-care payment amount for the demonstration year from
paragraph (2) of this subsection and the ratio calculated in item (-c-)
of this subclause.

(II)  For non-rural hospitals, HHSC will:

(-a-) sum the annual maximum uncompen-
sated-care payment amounts from paragraph (2) of this subsection for
all non-rural hospitals in the pool;

(-b-) calculate an amount to equal the differ-
ence between the pool allocation amount from subsection (f)(2) of this
section and the set-aside amount from subclause (I)(-b-) of this clause;

(-c-) calculate a ratio to equal the result from
item (-b-) of this subclause divided by the total annual maximum un-
compensated-care payment amount for non-rural hospitals from item
(-a-) of this subclause; and

(-d-) calculate a capped payment amount
equal to the product of each non-rural hospital's annual maximum
uncompensated-care payment amount for the demonstration year from
paragraph (2) of this subsection and the ratio calculated in item (-c-)
of this subclause.

(I1I) The revised maximum uncompensated-care
payment for the payment period equals the lesser of:

(-a-) the maximum uncompensated-care pay-
ment for the payment period from subparagraph (B)(ii) of this para-
graph; or

(-b-) the difference between the capped pay-
ment amount from subclause (I) or (II) of this clause and the prior pe-
riod payments from subparagraph (B)(i) of this paragraph.

(1V) HHSC will allocate to each non-state-
owned hospital the revised maximum uncompensated-care payment
amount from subclause (III) of this clause.

(7) Non-state-owned hospital SDA sub-pools.  After
HHSC completes the calculations described in paragraph (6) of this
subsection, HHSC will place each non-state-owned hospital into a
sub-pool based on the hospital's geographic location in a designated
Medicaid SDA for purposes of the calculations described in subsection
(h) of this section.

(8) Prohibition on duplication of costs. Eligible uncom-
pensated-care costs cannot be reported on multiple uncompensated-
care applications, including uncompensated-care applications for other
programs. Reporting on multiple uncompensated-care applications is
a duplication of costs.

(9) Advance payments.

PROPOSED RULES September 13, 2024 49 TexReg 7171



(A) In a demonstration year in which uncompensated-
care payments will be delayed pending data submission or for other
reasons, HHSC may make advance payments to hospitals that meet the
eligibility requirements described in subsection (c)(2) of this section
and submitted an acceptable uncompensated-care application for the
preceding demonstration year from which HHSC calculated an annual
maximum uncompensated-care payment amount for that year.

(B) The amount of the advance payments will:

(i) in demonstration year nine, be based on unin-
sured charity-care costs reported by the hospital on schedule S-10 of
the CMS 2552-10 cost report used for purposes of sizing the UC pool,
or on documentation submitted for that purpose by each hospital not
required to submit schedule S-10 with its cost report; and

(i) in demonstration years ten and after, be a per-
centage, to be determined by HHSC, of the annual maximum uncom-
pensated-care payment amount calculated by HHSC for the preceding
demonstration year.

(C) Advance payments are considered to be prior period
payments as described in paragraph (6)(B)(i) of this subsection.

(D) A hospital that did not submit an acceptable uncom-
pensated-care application for the preceding demonstration year is not
eligible for an advance payment.

(E) If a partial year uncompensated-care application
was used to determine the preceding demonstration year's payments,
data from that application may be annualized for use in the computa-
tion of an advance payment amount.

(h) Payment methodology.

(1) Notice. Prior to making any payment described in sub-
section (g) of this section, HHSC will give notice of the following in-
formation:

(A) the maximum payment amount for each hospital in
a pool or sub-pool for the payment period (based on whether the pay-
ment is made quarterly, semi-annually, or annually);

(B) the maximum IGT amount necessary for hospitals
in a pool or sub-pool to receive the amounts described in subparagraph
(A) of this paragraph; and

(C) the deadline for completing the IGT.

(2) Payment amount. The amount of the payment to hos-
pitals in each pool or sub-pool will be determined based on the amount
of funds transferred by governmental entities as follows.

(A) If the governmental entities transfer the maximum
amount referenced in paragraph (1) of this subsection, the hospitals in
the pool or sub-pool will receive the full payment amount calculated
for that payment period.

(B) If the governmental entities do not transfer the
maximum amount referenced in paragraph (1) of this subsection, each
hospital in the pool or sub-pool will receive a portion of its payment
amount for that period, based on the hospital's percentage of the total
payment amounts for all providers in the pool or sub-pool.

(3) Final payment opportunity. Within payments described
in this section, governmental entities that do not transfer the maxi-
mum IGT amount described in paragraph (1) of this subsection during
a demonstration year will be allowed to fund the remaining payments
to hospitals in the pool or sub-pool at the time of the final payment for
that demonstration year. The IGT will be applied in the following or-
der:

(A) to the final payments up to the maximum amount;
and

(B) to remaining balances for prior payment periods in
the demonstration year.

(i) Reconciliation. HHSC will reconcile actual costs incurred
by the hospital for the demonstration year with uncompensated-care
payments, if any, made to the hospital for the same period.

(1) If a hospital received payments in excess of its actual
costs, the overpaid amount will be recouped from the hospital, as de-
scribed in subsection (j) of this section.

(2) Ifahospital received payments less than its actual costs,
and if HHSC has available waiver funding for the demonstration year in
which the costs were accrued, the hospital may receive reimbursement
for some or all of those actual documented unreimbursed costs.

(3) Each hospital that received an uncompensated-care
payment during a demonstration year must cooperate in the reconcili-
ation process by reporting its actual costs and payments for that period
on the form provided by HHSC for that purpose, even if the hospital
closed or withdrew from participation in the uncompensated-care
program. If a hospital fails to cooperate in the reconciliation process,
HHSC may recoup the full amount of uncompensated-care payments
to the hospital for the period at issue.

(j) Recoupment.

(1) In the event of an overpayment identified by HHSC or
a disallowance by CMS of federal financial participation related to a
hospital's receipt or use of payments under this section, HHSC may
recoup an amount equivalent to the amount of the overpayment or dis-
allowance. The non-federal share of any funds recouped from the hos-
pital will be returned to the governmental entities in proportion to each
entity's initial contribution to funding the program for that hospital's
SDA in the applicable program year.

(2) Payments under this section may be subject to adjust-
ment for payments made in error, including, without limitation, adjust-
ments under §371.1711 of this title (relating to Recoupment of Over-
payments and Debts), 42 CFR Part 455, and Chapter 403 of the Texas
Government Code. HHSC may recoup an amount equivalent to any
such adjustment.

(3) HHSC may recoup from any current or future Medicaid
payments as follows.

(A) HHSC will recoup from the hospital against which
any overpayment was made or disallowance was directed.

(B) 1If the hospital has not paid the full amount of the
recoupment or entered into a written agreement with HHSC to do so
within 30 days of the hospital's receipt of HHSC's written notice of
recoupment, HHSC may withhold any or all future Medicaid payments
from the hospital until HHSC has recovered an amount equal to the
amount overpaid or disallowed.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.
TRD-202404046
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 487-3480

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER E. CERTIFICATION,
LICENSING AND REGISTRATION

16 TAC §25.114

The Public Utility Commission of Texas (commission) proposes
new §25.114, relating to Registration of Virtual Currency Mining
Facilities. The proposed rule implements Public Utility Regula-
tory Act (PURA) §39.360 as enacted by Senate Bill (SB) 1929
from the 88th Texas Legislature (R.S.). Proposed §25.114 es-
tablishes a process for the registration of virtual currency mining
facilities in the Electric Reliability Council of Texas (ERCOT) re-
gion that demand a large load of interruptible power.

The proposed rule would require a registrant to provide informa-
tion to the commission annually about its virtual currency min-
ing facility's location, owners, form of business, and demand for
electricity. The commission may share the registrants' informa-
tion with ERCOT.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed new rule is in
effect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will create new regulations;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rules' applicability, because the rule did not previ-
ously exist; and

(6) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Kim Van Winkle, Attorney, Market Analysis Division, has de-
termined that for the first five-year period the proposed rule
is in effect, there will be no fiscal implications for the state or
for units of local government under Texas Government Code
§2001.024(a)(4) as a result of enforcing or administering the
section.

Public Benefits

Ms. Van Winkle has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be improved elec-
tric grid reliability by providing ERCOT with information about the
location and size of large flexible cryptocurrency mining loads,
which sometimes engage in curtailment that can impact system
frequency. There will be no significant economic cost to persons
required to comply with the rules under Texas Government Code
§2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received by
September 26, 2024. Interested persons may contact Kim Van
Winkle (at kim.vanwinkle@puc.texas.gov) and Jacob Bulzak (at
jacob.bulzak@puc.texas.gov) prior to requesting a public hear-
ing to discuss the purpose and scope of a public hearing on the
proposed rule. If a hearing is scheduled, commission staff will
file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by September 26, 2024. Comments should be organized in
a manner consistent with the organization of the proposed rule.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. All comments should refer to Project
Number 56962.
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Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

Statutory Authority

The new section is proposed under the following provisions
of PURA: §14.001, which grants the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically des-
ignated or implied by this title that is necessary and convenient
to the exercise of that power and jurisdiction; §14.002, which
authorizes the commission to adopt and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction;
and §39.360, which directs the commission to adopt criteria
for determining whether a load is interruptible for the purposes
of this section and establish a method to ensure compliance
with the statutory registration requirements. Section 39.360(e)
authorizes the commission to share the registration information
with ERCOT.

Cross Reference to Statutes:
§§14.001; 14.002; and 39.360.

§25.114.  Registration of Virtual Currency Mining Facilities.

Public Utility Regulatory Act

(a) Applicability. A person operating a virtual currency min-
ing facility receiving retail electric service in the Electric Reliability
Council of Texas (ERCOT) region must, not later than one working
day after the date the facility begins receiving retail electric service,
register the facility as a large flexible load if the facility requires a total
load of more than 75 megawatts (MW) and the facility's interruptible
load equals 10 percent or more of the actual or anticipated annual peak
demand of the facility. A person operating a virtual currency mining
facility that is required to register as a large flexible load under this
section and began receiving retail electric service prior to the effective
date of this rule must register no later than February 1, 2025.

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings.

(1) Virtual currency--has the meaning assigned by Section
12.001, Business & Commerce Code.

(2) Virtual currency mining facility--a facility that uses
electronic _equipment to add virtual currency transactions to a dis-

tributed ledger.

(3) Interruptible load-- the portion of the facility's load that
the facility operator can choose to interrupt due to locational marginal
prices, load zone prices, response to the ERCOT coincident peak de-
mand for the months of June, July, August and September (4CP), or
due to external grid conditions.

(c) A person seeking to register a virtual currency mining fa-
cility as a large flexible load must provide the information listed in this
subsection in a format established by the commission.

(1) The registrant's legal business name, the name of the
registrant's corporate parent or parents, the name of the registrant's prin-
cipals, and all business names of the registrant.

(2) A mailing address, telephone number, and e-mail ad-
dress of the principal place of business of the registrant.

(3) The current name, title, business mailing address, tele-
phone number, and e-mail address for the registrant's regulatory contact
person, and whether the regulatory contact is an internal staff member

of the registrant.

(4) The form of business being registered (e.g., corpora-
tion, partnership, or sole proprietor).

(5) Applicable information on file with the Texas Secretary
of State, including, the registrant's endorsed certificate of incorporation
certified by the Texas Secretary of State, a copy of the registrant's cer-
tificate of fact - status or other business registration on file with the
Texas Secretary of State.

(6) For each virtual currency mining facility operated by
the registrant:

(A) the name, address, and county of operation of each

facility;
(B) the identity of the property owner and lessor or fa-

cility host;

(C) the size of the facility in square feet and a descrip-
tion of the infrastructure, including whether it is fixed or movable, open
or enclosed;

(D) the names of the transmission and distribution ser-
vice providers serving the facility and the load zone the facility is lo-
cated in;

(E) the Electric Service Identifier (ESIID) or equivalent
unique premise identifier assigned to the facility;

(F) the anticipated peak electric demand, in MWs, from
the facility for each year of the five-year period beginning on the date

of the registration,

(G) the percentage of the site load that meets the defi-
nition of interruptible load in subsection (b)(3) of this section;

(H) the actual peak load in MWs and total power con-
sumption in MWhs for the prior calendar year; and

(D whether the facility has on-site backup generation
and, if so, the nameplate capacity (in MWs) of the generation.

(7) An affidavit signed by a representative, official, officer,
or other authorized person with binding authority over the registrant

affirming that:

(A) the registrant is authorized to do business in Texas
under all applicable laws and is in good standing with the Texas Sec-
retary of State;

(B) that all statements made in the registration submis-
sion are true, correct, and complete;

(C) that any material changes in the information will be
provided in a timely manner;

(D) that the registrant has provided notice of its compli-
ance with this rule to transmission distribution service providers serv-
ing its registered facilities; and

(E) and that the registrant understands and will comply
with all applicable law and rules.

(d) Update of registration. A registrant must amend its regis-
tration with the commission within 30 days of a change to the informa-
tion required by subsection (c¢) of this section.

(e) Renewal of registration. A registered virtual currency min-
ing facility must renew its registration on or before March 1 of every
calendar year by submitting the information required by subsection (c)
of this section or by submitting a statement that the facility's registra-
tion information on file with the commission is current and correct.
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(1) No later than November 1 of each year, commission
staff will send one notice by email to the regulatory contact listed for
a virtual currency mining facility that has not submitted its registration
renewal for the current calendar year. Commission staff's failure to
send this notice does not excuse a virtual currency mining facility from
complying with any of the requirements of this section.

(2) A virtual currency mining facility registration that is not
renewed by December 31 of each calendar year expires.

(3) Commission staff will provide ERCOT a list of each
virtual currency mining facility that has expired by January 31 each

year.

(4) A person whose virtual currency mining facility regis-
tration is expired may apply for a new registration at any time.

() Administrative penalty. The commission may impose an
administrative penalty on a person for a violation of the Public Util-
ity Regulatory Act, commission rules, or rules adopted by an indepen-
dent organization, including failure to failure to timely respond to com-
mission or commission staff inquiries. A violation of this section is a
Class A violation under §25.8, relating to Classification System for Vi-
olations of Statutes, Rules, and Orders Applicable to Electric Service
Providers, of this Chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404075

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢

SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 2. ENERGY EFFICIENCY AND
CUSTOMER-OWNED RESOURCES

16 TAC §25.186

The Public Utility Commission of Texas (commission) proposes
new 16 Texas Administrative Code (TAC) §25.186 relating to
Goal for Average Total Residential Load Reduction. This pro-
posed rule will implement Public Utility Regulatory Act (PURA)
§39.919 as enacted by Senate Bill (SB) 1699, Section 5 dur-
ing the Texas 88th Regular Legislative Session. The proposed
rule will create an average total residential load reduction goal
through the establishment of a demand response program that
may be offered by retail electric providers to residential cus-
tomers that utilize smart responsive appliances or devices to re-
duce electricity consumption during an ERCOT peak demand
period.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will create a new regulation, as required by
SB 1699 (88R);

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will change the number of individuals sub-
ject to the rule's applicability; and

(8) the proposed rule will not affect this state's economy.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Ramya Ramaswamy, Division Director, Energy Efficiency Divi-
sion has determined that for the first five-year period the pro-
posed rule is in effect, there will be no fiscal implications for the
state or for units of local government under Texas Government
Code §2001.024(a)(4) as a result of enforcing or administering
the section.

Public Benefits

Ms. Ramaswamy has determined that for each year of the first
five years the proposed section is in effect the public benefit an-
ticipated as a result of enforcing the section will be more efficient
energy consumption by residential customers through the estab-
lishment of a load reduction goal and program to implement such
agoal. There will not be any probable economic costs to persons
required to comply with the rule under Texas Government Code
§2001.024(a)(5).

Local Employment Impact Statement

For each year of the first five years the proposed section is in
effect, there should be no effect on a local economy; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7).

Public Hearing
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The commission will conduct a public hearing on this rulemak-
ing if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received by
September 27, 2024. If a request for public hearing is received,
commission staff will file in this project a notice of hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by September 27, 2024. Comments should be organized in
a manner consistent with the organization of the proposed rule.
The commission invites specific comments regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. The commission will consider the
costs and benefits in deciding whether to modify the proposed
rule on adoption. All comments should refer to Project Number
56966.

Each set of comments should include a standalone executive
summary as the last page of the filing. This executive summary
must be clearly labeled with the submitting entity's name and
should include a bulleted list covering each substantive recom-
mendation made in the comments.

Statutory Authority

The new section is proposed under Public Utility Regulatory
Act (PURA) §14.001, which grants the commission the general
power to regulate and supervise the business of each public
utility within its jurisdiction and to do anything specifically desig-
nated or implied by this title that is necessary and convenient to
the exercise of that power and jurisdiction; §14.002, which au-
thorizes the commission to adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction; §14.052,
which requires the commission to adopt and enforce rules
governing practice and procedure before the commission and,
as applicable, practice and procedure before the State Office of
Administrative Hearings; §39.905 which prescribes legislative
goals for energy efficiency and requires the commission to
provide oversight and adopt rules and procedures for such
goals; and §39.919 which requires the commission to establish
goals in the ERCOT power region to reduce the average total
residential load and for the adoption of a program that effec-
tuates such a goal through demand response participation to
residential customers.

Cross Reference to Statute: Public Utility Regulatory Act
§14.001, 14.002, 14.052, 39.905, 39.919.

§25.186.  Goal for Average Total Residential Load Reduction.

(a) Application. This section applies to the independent or-
ganization certified under PURA §39.151 for the Electric Reliability
Council of Texas (ERCOT) region, a transmission and distribution util-
ity (TDU), and a retail electric provider (REP) providing demand re-
sponse using a responsive device program to residential customers.

(b) Definition. When used in this section, the term "smart re-
sponsive appliance or device" has the following meaning unless the
context indicates otherwise: An appliance or device that may be en-
abled to allow its electric usage or electric usage of connected appli-
ances or devices to be adjusted remotely.

(c) Responsive Device Program. A REP may offer a respon-
sive device program that offers an incentive to residential customers
with smart responsive appliances or devices to reduce electricity con-
sumption during an ERCOT peak demand period.

(1) A REP may contract with a demand response provider
to provide a responsive device program.

(2) A responsive device program must:

(A) allow demand response participation by residential
customers where reasonably available, including during the summer
and winter seasons;

(B) Dbe capable of responding to an emergency energy
alert issued by the independent organization certified under Public Util-
ity Regulatory Act (PURA) §39.151 for the ERCOT region;

(C) ensure that the program does not adversely impact
the needs of a critical care residential customer or chronic condition
residential customer as those terms are defined in §25.497 of this ti-
tle, relating to Critical Load Industrial Customers, Critical Load Public
Safety Customers, Critical Care Residential Customers, and Chronic
Condition Residential Customers; and

(D) provide that a residential customer is limited to par-
ticipation in a single demand response program within the ERCOT re-

gion.

(3) For the purposes of this section, an ERCOT peak de-
mand period is an hour with the highest value of peak net load, where
peak net load is calculated as gross load minus wind and solar.

(d) Average total residential load reduction goal.

(1) No later than 45 days following the end of each cal-
endar quarter, a REP providing responsive device program within the
ERCOT region must submit to ERCOT, on a form prescribed by ER-
COT, the following information for each calendar month in the quarter:

(A) the electric service identifier (ESI ID) for each res-
idential customer with smart appliances or devices enrolled in each de-
mand response program offered by the REP; and

(B) the date of each demand response event, including
each demand response event start time and stop time and the ESI IDs
deployed for each event.

(2) No later than March 31 of each calendar year, for each
daily ERCOT peak demand period and each ERCOT energy emergency
alert period, ERCOT must provide the commission with the following
information for the preceding twelve-month period ending on Novem-
ber 30 of the previous calendar year:

(A) the date and time of each period, the value of gross
load, and the value of peak net load during those periods;

(B) the total amount of load reduced by all residential
customers enrolled in a responsive device program during those peri-
ods; and

(C) the total amount of load of all the residential cus-
tomers enrolled in a responsive device program during those periods.

(3) Theaverage total residential load reduction goal is 0.25,
unless the commission adopts an updated goal under subparagraph (C)

of this paragraph.

(A) The ratio of load reduced by all responsive device
programs during an ERCOT peak period and the total amount of de-
mand of all residential customers participating in the responsive device
programs should meet or exceed the average total residential load re-

duction goal.

(B) On or before June 30 of each even-numbered year,
commission staff will review the data received from ERCOT under
paragraph (2) of this subsection to assess the effectiveness of the re-
sponsive device programs offered by REPs and whether the average
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total residential load reduction goal under paragraph (3) of this subsec-
tion is being achieved. Commission staff will file a recommendation
in Project 56966 on whether the commission should adjust the goal.

(C) The commission will consider commission staff's
recommendation under paragraph (3)(B) of this subsection and, if ap-
propriate, issue a written order adopting an updated average total resi-
dential load reduction goal, effective December 1 of that calendar year.

(e) Confidentiality. ERCOT must treat the information sub-
mitted by a REP under subsection (d)(3) of this section as protected
information as defined by the ERCOT protocols.

(f) Funding. A REP may receive funding for a responsive de-
vice program through an energy efficiency incentive program estab-
lished under §25.181 of this title, relating to Energy Efficiency Goal,
if the program complies with commission requirements related to the
evaluation, measurement, and verification of demand response pro-
grams and if smart the responsive appliances or devices meet the re-
quirements of subsection (c) of this section. A transmission and dis-
tribution utility required to provide an energy efficiency incentive pro-
gram under PURA §39.905 may use up to 10 percent of the budgeted
spending for responsive device programs offered by a REP under sub-
section (c) of this section.

(g) Additional information. Commission staff may request ad-
ditional data from REPs and ERCOT regarding the responsive device
program under subsection (c) of this section and to assist in evaluating
and revising the goal under subsection (d) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404077

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 936-7322

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 289. RADIATION CONTROL
SUBCHAPTER G. REGISTRATION
REGULATIONS

25 TAC §289.301

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Texas Depart-
ment of State Health Services (DSHS), proposes an amendment
to §289.301, concerning Registration and Radiation Safety Re-
quirements for Lasers and Intense-Pulsed Light Devices.

BACKGROUND AND PURPOSE

The purpose of the proposal is to amend Texas Administra-
tive Code, Title 25, Chapter 289 concerning registration and
radiation safety requirements for lasers and intense-pulsed
light devices. The proposed amendment adds and clarifies

registration requirements, personnel requirements, facility
requirements, and radiation machine requirements to protect
workers and the public from laser radiation machine hazards.

The signage requirements are updated to match the guidelines
set forth by the American National Standards Institute (ANSI).
Specific warning labels, such as "Danger," "Warning," and "Cau-
tion," communicate the potential hazards associated with laser
operations and promote a safer working environment for employ-
ees and visitors. Referencing the standard allows laser facilities
to adhere to the most current national standards, which are often
proposed and updated faster than regulatory amendments can
be implemented.

SECTION-BY-SECTION SUMMARY

The proposed amendment replaces "agency" with "department,”
"title" with "chapter," and "shall" with "must." Edits are made
to improve grammar and clarity, update references, and clarify
laser class throughout the rule. Formatting edits are made to
update numbering.

The proposed amendment to §289.301(a)(2) adds language
to "class of laser" to include both International Electrotechnical
Commission (IEC) and United States Food and Drug Adminis-
tration (FDA) classifications.

The proposed amendment to §289.301(a)(3)(A) requires users
of a Class 3B or Class 4 laser to register with DSHS.

The proposed amendment to §289.301(a)(3)(B) expands the ap-
plication of the rule to anyone who receives, possesses, uses,
owns, or acquires a Class 3B or Class 4 laser.

The proposed amendment to §289.301(b)(1) adds language re-
quiring veterinary facilities to follow applicable laser rules.

The proposed amendment to §289.301(c)(2)(C)(i)-(ii) adds re-
quirements and exemptions for research facilities.

The proposed amendment to §289.301(d) adds definitions of
"American National Standards Institute (ANSI)," "engineering
controls," "laser light show," "manufacturer," "personal protective
equipment (PPE)," "practitioner," "supervision," "veterinarian,"
and "veterinary medicine." The subsection amends definitions
of "access to laser radiation," "accessible laser radiation," "class
1 (1) laser, IEC Class 1 and 1M," "class 2 (ll) laser, IEC Class
2 and 2M," "class 3a (llla) laser, IEC Class 3R," "class 3b (llIb)
laser, IEC Class 3B," "class 4 (IV) laser, IEC Class 4," "coher-
ent," "collateral radiation," "continuous wave," "controlled area,"
"divergence," "electromagnetic radiation," "electronic product,"
"energy," "healing arts," "infrared radiation," "inoperable," "In-
stitutional Review Board (IRB)," "intense-pulsed light (IPL)
device," "invisible radiation," "joule," "laser," "laser product,”
"laser safety officer (LSO)," "maximum permissible exposure
(MPE)," "medical event," "mobile service operation," "nominal
hazard zone (NHZ)," "optical density," "protective housing,"
"provider of lasers," "pulse duration," "pulsed laser," "reflection,"
"transmission," "ultraviolet radiation," "visible radiation (light),"
and "wavelength (A)." The proposal deletes "apparent visual
angle" and "practitioner of the healing arts (practitioner)."

The proposed amendment to §289.301(g)(1)(C) updates RC
form 226-01 for laser registration and requires the form to
contain the legal name of the entity or business.

The proposed amendment to §289.301(g)(2)(D) clarifies laser
machines may only be operated by a person qualified by training
and experience to use the laser machines.
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The proposed amendment to §289.301(g)(3)(B) requires that ap-
plications to use Class 3B or Class 4 lasers in industrial, aca-
demic, and research and development institutions, be signed by
the applicant or registrant, or a person duly authorized to act for
and on behalf of the applicant or registrant, and the Laser Safety
Officer (LSO).

The proposed amendment to §289.301(g)(4) requires compa-
nies that service laser machines to register with DSHS. The ap-
plication must be signed by the applicant, registrant, or a person
duly authorized to act on behalf of the applicant or registrant, and
the LSO. Additionally, service companies are required to verify
the facility has a valid certificate of registration issued by DSHS
before providing services. The language "application for demon-
stration for the purpose of sales of Class 3b or 4 lasers" was re-
moved.

The proposed amendment to §289.301(g)(5) requires an appli-
cation for a laser light show be signed by the applicant, registrant,
or a person duly authorized to act on behalf of the applicant or
registrant, and the LSO. The language "application for providers
and the application for alignment, calibration, and/or repair of
Class 3b or 4 lasers" was removed.

The proposed amendment to §289.301(h)(1) clarifies a certifi-
cate of registration application will only be approved if DSHS de-
termines the application meets all requirements of the chapter.

The proposed amendment to §289.301(j)(1) requires the regis-
trant to comply with the section and the conditions of the certifi-
cate of registration.

The proposed amendment to §289.301(j)(2) requires the regis-
trant to designate an LSO and ensures the LSO performs the
duties required of the subsection (p).

The proposed amendment to §289.301(j)(3) prohibits a person
from making, selling, leasing, transferring, or lending lasers un-
less such machines and equipment meet the applicable require-
ments of this section.

The proposed amendment to §289.301(j)(7) adds language reg-
istrants must follow in the event of a bankruptcy.

The proposed amendment to §289.301(j)(11) requires an indi-
vidual to apply for a certificate of registration within 30 days of
beginning to use the laser machines.

The proposed amendment to §289.301(j)(12) prohibits a service
company from providing laser services to a person who cannot
produce evidence of a completed application for registration, or
a valid certificate of registration issued by DSHS, except for the
initial installation or for demonstration and sales.

The proposed amendment to §289.301(j)(13) adds requirements
for a person authorized to perform alignment, calibration, instal-
lation, and repair of lasers, in Texas, to maintain a daily log that
includes the date of service, name, customer address, certificate
of registration number, and records of all services for inspection.

The proposed amendment to §289.301(j)(14) adds requirements
for providers of lasers. Providers are required to keep a log of
lasers supplied in Texas and only provide lasers to facilities with
a valid certificate of registration.

The proposed amendment to §289.301(j)(15) adds requirements
for a person authorized to demonstrate and sell lasers in Texas.
The registrant is required to maintain records, perform demon-
strations only on phantoms, and prohibits deliberate exposure

to an individual unless ordered by a licensed practitioner of the
healing arts.

The proposed amendment to §289.301(j)(16) adds requirements
for a person using loaner laser machines to apply for a certificate
of registration or amend a valid certificate of registration within
30 days of receiving the machine.

The proposed amendment to §289.301(1)(1)(A) clarifies the re-
quest for termination must be signed by the LSO, owner, or an
individual authorized to act on behalf of the registrant.

The proposed amendment to §289.301(n)(3) clarifies that DSHS
will notify a registrant in writing, of the department's intent to sus-
pend or revoke a certificate of registration and be provided an op-
portunity to demonstrate compliance before proceedings to sus-
pend or revoke begin.

The proposed amendment §289.301(o) removes the lan-
guage concerning bankruptcy and places the language in
§289.301(j)(7).

The proposed amendment to §289.301(u)(3) updates laser sig-
nage and posting requirements to include updated language in
the Danger, Warning, and Caution signs. The updated signage
and posting requirements replace §289.301(dd).

The proposed amendment to §289.301(cc) requires records and
documentation be maintained at each site, including mobile ser-
vices. This subsection replaces §289.301(ee).

FISCAL NOTE

Christy Havel Burton, DSHS Chief Financial Officer, has deter-
mined, for each year of the first five years the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years the rule will
be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of DSHS employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to DSHS;
(5) the proposed rule will not create a new regulation;

(6) the proposed rule will not expand, limit, or repeal existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Christy Havel Burton, Chief Financial Officer, has also deter-
mined there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities. The rule does
notimpose any additional costs on small businesses, micro-busi-
nesses, or rural communities that are required to comply with the
rule.
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LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas.

PUBLIC BENEFIT AND COSTS

Dr. Timothy Stevenson, Associate Commissioner, Consumer
Protection Division, has determined, for each year of the first
five years the rule is in effect, the public will benefit from adop-
tion of the rule. The anticipated public benefit of enforcing or
administering the rule is improved protection from unnecessary
exposure to radiation for the public, patients, workers, and the
environment.

Christy Havel Burton, Chief Financial Officer, has also deter-
mined, for the first five years the rule is in effect, there are no an-
ticipated economic costs to persons who are required to comply
with the proposed rule because the rule updates procedural re-
quirements, and does not increase equipment testing frequency
or fees to the facility.

TAKINGS IMPACT ASSESSMENT

DSHS has determined the proposal does not restrict or limit an
owner's right to the owner's property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Radia-
tion Section, Consumer Protection Division, DSHS, Mail Code
1987, P.O. Box 149347, Austin, Texas 78714-9347, or street ad-
dress 1100 West 49th Street, Austin, Texas 78756; fax (512)
206-3793 or by email to CPDRuleComments@dshs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) faxed or emailed
before midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 23R012"
in the subject line.

The amendment is authorized by Texas Health and Safety
Code Chapter 401 (the Texas Radiation Control Act), which
provides for DSHS radiation control rules and regulatory pro-
gram to be compatible with federal standards and regulation;
§401.051, which provides the required authority to adopt rules
and guidelines relating to the control of sources of radiation;
§401.064, which provides for the authority to adopt rules related
to inspection of x-ray equipment; §401.101, providing for DSHS
registration of facilities possessing sources of radiation; Chapter
401, Subchapter J, which authorizes enforcement of the Act;
and Texas Government Code §531.0055 and Texas Health and
Safety Code §1001.075, which authorize the Executive Com-
missioner of HHSC to adopt rules and policies for the operation
and provision of health and human services by DSHS and for
the administration of Texas Health and Safety Code Chapter
1001.

The amendment implements Texas Health and Safety Code
Chapters 401 and 1001; and Texas Government Code Chapter
531.

$289.301. Registration and Radiation Safety Requirements for
Lasers and Intense-Pulsed Light Devices.
(a) Purpose.

(1) This section establishes requirements for protection
against all classes of laser radiation and intense-pulsed light (IPL)
device hazards. This section includes the responsibilities of the regis-
trant and the laser safety officer (LSO), laser and IPL device hazard
control methods, training requirements, and notification of injuries.

(2) For the purpose of this section, any reference to a class
oflaser includes both International Electrotechnical Commission (IEC)
and United States Food and Drug Administration (FDA) classifica-
tions, as appropriate.
tion of persons whe receive; possess; acquire; transfer; or use Class 3b
Class 4 (0\5; IEC Class 4 lasers in the healing arts; veterinary medicine;
industry; academie; research and development institutions; and of per-
sons whe are in the business of providing laser services: No person
shall use Class 3b (111b), IEC Class 3B or 4 (1V), IEC Class 4 lasers or
perform laser services exeept as authorized in a certificate of laser reg-
istration issued by the ageney in accordance with the requirements of
this seetion: Class 1 (D lasers; IEC Class 1 and 1M; Class 2 ) lasers;
IEC Class 2 and 2M, and Class 3a (Il1a) lasers, IEC Class 3R and IPL
deviees are not required to be registered- However; use of Class 1 (H
lasers, IEC Class 1 and 1M, Class 2 (II) lasers, IEC Class 2 and 2M,
and Class 3a (HHa) lasers; JEC Class 3R and IPL deviees are subject to
other applicable requirements in this seetion-}

(3) This section establishes requirements for the registra-
tion of a person who receives, possesses, acquires, uses, or transfers
Class IlIb (3B), or Class IV (4) lasers in the healing arts, veterinary
medicine, and industrial, academic, research and development institu-
tions, and of a person in the business of providing laser services.

(A) A person must not use a Class 3B or Class 4 laser
or perform laser services except as authorized in a certificate of regis-
tration issued by the Texas Department of State Health Services (de-
partment) as specified in this section.

(B) A person who receives, possesses, uses, owns, or
acquires a Class 3B or Class 4 laser before receiving a certificate of
registration is subject to the requirements of this chapter.

(4) Class I (1) lasers, Class II (2) lasers, FDA Class Illa
(3a) lasers, IEC Class 3R lasers, and IPL devices are not required to
be registered. However, the use of Class 1, Class 2, Class 3a, Class
3R lasers, and IPL devices is subject to applicable requirements in this
section.

(b) Scope.

(1) Except as otherwise [speeifieally] provided, this sec-
tion applies to a person who receives, possesses, acquires, transfers,
or uses [all persons whe receive; possess; acquire; transfer; or use]
lasers that emit or may emit laser radiation. Lasers [Individuals shall
neot use lasers] or IPL devices must not be used on humans or animals
unless under the supervision of a licensed practitioner of the healing
arts (practitioner) or veterinary medicine and unless the use of lasers
or IPL devices is within the scope [ef praetice] of their professional
license. This section does not limit [Nething in this section shall be
i as limiting] the intentional exposure of patients to laser or
IPL device radiation for the purpose of diagnosis, therapy, or treatment
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by a [licensed] practitioner of the healing arts or veterinary medicine
within the scope [of praetiee] of their professional license. This section
does not apply to the manufacture of lasers or IPL devices.

(2) This section applies to lasers operating [that eperate] at
wavelengths between 180 nanometers (nm) and 1 millimeter (mm).

(3) This section applies to IPL devices. These devices must
[shall] be Class 2 or Class 3 surgical devices certified as complying
with the designing [design], labeling, and manufacturing standards of
the FDA [United States Food and Drug Administration (EPAJ].

(4) This section applies to lasers meeting [that meet] the
requirements of IEC standards 60825-1 and 60601-2-22 as allowed by
the FDA [United States Eood and Drug Administration] Centers for
Devices and Radiological Health in the guidance document, Laser No-
tice No.50[; dated July 26; 2001].

(5) In addition to the requirements of this section, all reg-
istrants authorized to use Class 3B [3b] and Class 4 lasers are subject
to the following requirements:

(A) §289.203 of this chapter [title] (relating to Notices,
Instructions, and Reports to Workers; Inspections) except for [with the
exeeption eﬂ subsection (d), "Notifications and reports to individuals,"
and information relating to ionizing radiation or exposure history con-
tained in subsection (i), "Notice to employees."

(B) §289.204 of this chapter [title] (relating to Fees for
Certificates of Registration, Radioactive Material Licenses, Emergency
Planning and Implementation, and Other Regulatory Services);

(C) §289.205 [subseetions] (a), (b), and (h) - (n) [ef
§289:205] of this chapter [title] (relating to Hearing and Enforcement
Procedures); and

(D) §289.231 [subseetions] (d), (f) - (j), (aa), (bb),
(fH), (kk), and (I)(1), (2), and (5) of [§289-231 eof] this chapter
[title] (relating to General Provisions and Standards for Protection
Against Machine-Produced Radiation) and the applicable definitions
in §289.231(c) [subsection (¢) of §289-231] of this chapter [title].

(c) Prohibitions.

(1) The department prohibits [ageney may prohibit] the use
of lasers and IPL devices posing a [that pese] significant threat or

endangering [endanger| occupational or public health and safety as
specified [5] in [aceordance with] §289.205 [of this title] and §289.231
of this chapter [title].

(2) Anindividual must [Individuals shall] not be intention-
ally exposed to laser or [and] IPL radiation above the maximum per-
missible exposure (MPE) unless a practitioner has authorized such ex-

posure [such expesure has been autherized by a licensed praetitioner
ef the healing arts].

(A) Exposure of an individual for training, demonstra-
tion, or other non-healing arts purposes is prohibited unless authorized

by a practitioner [licensed practitioner of the healing arts].

(B) Exposure of an individual for the purpose of healing
arts screening is prohibited, except as specifically authorized by the

department [ageney].

(C) Research and development using radiation ma-
chines on humans is prohibited except for the following. [Expesure
of an individual for the purpese of research is prohibited; exeept as
autherized in research studies: Any researeh using faé}aﬂeﬂ-preduemg
devieces on humans must be approved by an institutional review beard
(IRB) as required by Title 45, Code of Federal Regulations (CFR),

practitioner of the healing arts to direct use of laser and IPL deviee
radiation in accordance with subsection (b)(1) of this seetion:]

(i) Any research using radiation machines on hu-
mans must be approved by an Institutional Review Board (IRB) as
required by 45 Code of Federal Regulations (CFR) Part 46, and 21
CFR Part 56. The IRB must include at least one physician to direct
any laser radiation or IPL device use as specified in subsection (b)(1)
of this section.

(ii) Facilities with radiation machines, with investi-
gational device exemptions, involved in clinical studies must follow
regulations governing the conduct of clinical studies and applying to
the manufacturers, sponsors, clinical investigators, IRBs, and the med-
ical device. These regulations include:

(I) 21 CFR Part 812, Investigational Device Ex-

emptions;

(1) 21 CFR Part 50, Protection of Human Sub-
jects;

(1) 21 CFR Part 56, Institutional Review
Boards;

(1V) 21 CFR Part 54, Financial Disclosure by
Clinical Investigators; and

(V) 21 CFR Part 820, Subpart C, Design Controls
of the Quality System Regulation.

(d) Definitions. The following words and terms, when used
in this section, [shall] have the following meanings, unless the context
[elearly| indicates otherwise.

(1) Access to laser radiation--Proximity to radiation [that
is] not blocked by an intervening barrier or filter.

(2) Accessible emission limit (AEL)--The maximum ac-
cessible emission level permitted within a particular class.

(3) Accessible laser radiation--Proximity to radiation [that
is] not blocked by an intervening barrier or filter.

(4) American National Standards Institute (ANSI) stan-
dards--Specific standards for lasers and IPL devices published by the
American National Standards Institute.

(5) [#] Aperture--An opening through which radiation
can pass.

{(5) Apparent visual angle--The angular subtense of the

not the beam divergence of the source.]

(6) Beam--A collection of rays characterized by direction,
diameter (or dimensions), and divergence (or convergence).

(7) Class 1 [(B] laser [; HE€ €lass 1 and 1M ]--Any laser not
permitting human exposure [that dees net permit aceess] during [the]
operation to levels of visible laser radiation more than [in exeess of]
the accessible emission limits contained in ANSI [American National
Standards Institute (ANST) Z136.1-2000, Safe Use of Lasers].

(8) Class 2 [(B] laser [; HEC Class 2 and 2M]--Any laser
permitting [that permits] human exposure [aeeess] during operation to
levels of visible laser radiation more than [in exeess of] the accessible
emission limits of Class 1 lasers contained in ANSI [Z136-1-2000; Safe
Use of Lasers;] but does not permit human exposure [aeeess] during
operation to levels of visible laser radiation more than [in exeess of] the
accessible emission limits of Class 2 lasers contained in ANSI [Z136-1-
2000, Safe Use of Lasers].
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(9) Class 3a [(Ha)] laser, IEC Class 3R--Any laser
permitting [that permits] human exposure [aeeess] during operation to
levels of [wisible] laser radiation more than [in exeess of] the accessible
emission limits of Class 2 lasers contained in ANSI [Z136-1-2000;
Safe Use of Lasers;] but does not permit human exposure [aeeess|
during operation to levels of laser radiation more than [in exeess of]
the accessible emission limits of Class 3a lasers contained in ANSI
[Z136.1-2000, Safe Use of Lasers].

(10) Class 3B [3b dHb)] laser[; HE€ Class 3B]--Any laser
permitting [that permits] human exposure [aeeess] during operation to
levels of laser radiation more than [in exeess of] the accessible emis-
sion limits of FDA Class 3a lasers in ANSI [Z136-1-2000; Safe Use of
Lasers] but does not permit human exposure [aeeess] during operation
to levels of laser radiation in excess of the emission limits of Class 3B
[3b] lasers contained in ANSI [Z136-1-2000; Safe Use of Lasers].

(11) Class 4 [(PH] laser[; HEEC Class 4]--Any laser
permitting [that permits] human exposure [aeeess] during operation
to levels of laser radiation more than [in execess of] the accessible
emission limits of Class 3B [3b] lasers contained in [the mest reeent
edition of] ANSI [Z136:1-2000; Safe Use of Lasers].

(12) Coherent--A light beam is [said to be] coherent when
the electric vector at any point in it is related to [that at] any other point
by a definite, continuous function.

(13) Collateral radiation--Any electromagnetic radiation,
except laser radiation, emitted by a laser that is physically necessary
for its operation. The applicable, accessible emission limits for
collateral radiation are [may be] found in 21 CFR §1040.10 [Title 21;
CER; Part 1040-10].

(14) Continuous wave--A [The output of a laser that is op-
erated in a continuous rather than a pulsed mede: In this seetion; a]
laser operating with a continuous output for greater than or equal to [a
period of 8%0¥]0.25 seconds is regarded as a continuous wave laser.

(15) Controlled area--An area where the occupancy and ac-
tivity of those within are [is] subject to control and supervision by the
registrant for the purpose of protection from radiation hazards.

(16) Divergence--The increase in the diameter of the laser
beam with propagation distance from the exit aperture. This is also
referred to as beam spread [Eor the purposes of this section; divergenee
is taken as the plane angle projection of the cone that includes 1 - e
{for example 63.2%) of the total radiant energy or power|. The value
of the divergence is expressed in radians or milliradians.

(17) Electromagnetic radiation--Radiation consisting of
electromagnetic waves, including x-ray [The flow of energy een-
sting of orfl v vibrati lectric and ic fields lying
transverse to the direction of propagation. X-ray], ultraviolet, visible,
infrared, and radio waves occupying [eeeupy] various portions of the
electromagnetic spectrum and differing [differ] only in frequency,
wavelength, or photon energy.

(18) Electronic product--Any product or article defined as
follows:

(A) any manufactured or assembled product [that],
when in operation:

(i) contains or acts as part of an electronic circuit;
and

(ii) emits, or in the absence of effective shielding or
other controls would emit[;] electronic product radiation; or

(B) any manufactured or assembled article [that is] in-
tended for use as a component, part, or accessory of a product described

in subparagraph (A) of this paragraph and [that] when in operation
emits, or in the absence of effective shielding or other controls would
emit[; sueh] radiation.

(19) Energy--The capacity for doing work. Energy content
is commonly used to characterize the output from pulsed lasers[;] and

is [generally] expressed in joules (J).

(20) Engineering controls--Control measures designed or
incorporated into the laser or laser system (e.g., interlocks, shutters,
watchdog timer) or its application.

(21) [29)] Healing arts--Any system, treatment, operation,
diagnosis, prescription, [er practice for the aseertainment;] cure, relief,
palliation, adjustment, or correction of any human disease, ailment, de-
formity, injury, or unhealthy or abnormal physical or mental condition.

(22) [21D)] Infrared radiation--The region of the electro-
magnetic spectrum between the long-wavelength extreme of the vis-

ible spectrum (about 0.7 micrometer (Apum)) [Afs)] and the shortest

microwaves (about 1 mm).

(23) [22)] Inoperable--Incapable of operation because [by
reason| of damage, disassembly, removal, or inactivation of key com-
ponents that cannot be restored without significant repair or renovation.

(24) [€3)] Institutional Review Board (IRB)--Any board,
committee, or other group formally designated by an institution to
review, approve the initiation of, and conduct a periodic review of
biomedical research involving human subjects.

(25) [24)] Intense-pulsed light (IPL) device--A device that
emits radiation to energy density levels that could [reasenably] cause
bodily harm and [that is] used for photothermolysis. This device is a
Class 2 or Class 3 surgical device certified as complying with FDA de-
signing, labeling, and manufacturing standards [the design; labeling;
and manufacturing standards of the United States Food and Drug Ad-
ministration (FDA)].

(26) [25)] Invisible radiation--Laser or collateral radiation
having wavelengths greater than or [ef] equal to [er greater than] 180
nm but less than or equal to 400 nm or greater than 710 nm but less
than or equal to 1.0 x 106 nm (1 millimeter).

(27) [@26)] Irradiance--Radiant power incident per unit
area upon a surface, expressed in watts-per-square-centimeter
(W-cm-2).

(28) [2D)] Joule (J)--A unit of energy. One joule is equal
to one watt * [4€¢] second.

(29) [28)] Laser--An electronic device that emits stimu-
lated radiation to energy density levels that could [reasenably] cause
bodily harm. A laser may also produce an intense, coherent, direc-
tional beam of light by stimulating electronic or molecular transitions
to lower energy levels. The term "laser" [alse] includes the assembly
of electrical, mechanical, and optical components associated with the
laser. A laser can be a component of a product or system.

(30) Laser light show--Use of lasers for entertainment, ad-
vertising display, or artistic composition.

(31) [29)] Laser product--Any manufactured product or
assemblage of components constituting, incorporating, or intending
[that eonstitutes; incorporates; or is intended] to incorporate a laser and
is classified as a Class 1 [(D; HEE€ Class 1 and 1M, Class 2 [@D; IE€
Class 2 and 2M], Class 3a [(Ha); IEC Class 3R], Class 3B, [3b (Hb);
IEC Class 3B] or Class 4 [(P); IEC Elass 4] laser product according
to the performance standards set by the FDA [United States Food and
Drug Administration (EDA)]. A laser [that is] intended for use as a
component of an electronic product must [shall itself] be considered a
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laser product. A laser product can contain an enclosed laser with an
assigned class number higher than the inherent capability of the laser
product in which it is incorporated and where the product's lower clas-
sification is appropriate due to the engineering features limiting acces-
sible emission.

(32) [B9)] Laser safety officer (LSO)--An individual with
[whe has a] knowledge of and the authority and responsibility to apply
appropriate laser radiation protection rules, standards, and practices,
and is [whe must be] specifically authorized on a certificate of laser
registration.

(33) Manufacturer--Any person who designs, manufac-
tures, assembles, fabricates, or processes a finished laser device.

(34) [BBH] Maximum permissible exposure (MPE)--The
level of laser radiation [te whieh] a person may be exposed to without
hazardous effects [effeet] or adverse biological changes in the eye
or skin. Maximum [Eer the purpeses of this seetion; maximum)|
permissible exposures to [for] laser radiation may be found in ANSI
[Z136-1-2000; Safe Use of Lasers].

(35) [B2)] Medical event--Any adverse patient health ef-
fect directly resulting from the use of laser equipment on an individual
[that is a result of failure or misuse of laser safety equipment].

(36) [633)] Mobile service operation--The provision of
lasers and personnel at temporary sites for limited time periods. The
lasers may be fixed inside a motorized vehicle or [may be] a portable
laser that can [may] be removed from the vehicle and taken into a
facility for use.

(37) [4)] Nominal hazard zone (NHZ)--The space where
[within whieh] the level of direct, reflected, or scattered radiation dur-
ing operation exceeds the applicable MPE. Exposure levels beyond the
boundary of the NHZ are below the applicable MPE level.

(38) [(33)] Optical density (D,) [(B; }]--The logarithm to
the base ten of the reciprocal of the transmittance. D= -log, . [-leg- =

-], where 7, is transmittance.

(39) Personal protective equipment (PPE)--Device used to
mitigate hazards associated with laser use, including laser eye protec-
tion (LEP), protective clothing, and gloves.

(40) Practitioner--A person licensed under Texas Occupa-
tions Code Title 3 Health Professions. A practitioner's use of a laser is
limited to the person's scope of professional practice as determined by
the appropriate licensing agency.

purposes of this section, a person licensed to practice the healing arts by
either the Texas Medical Board as a physician; the Texas State Board
of Dental Examiners; the Texas Board of Chiropractic Examiners; or
the Texas State Board of Podiatric Medicine: A practitioner's use of a
laser is limited to his/her scope of professional practice as determined
(41) [B9D)] Protective housing--An enclosure surrounding
the laser preventing [that prevents] access to laser radiation above the
applicable MPE level. The aperture through which the useful beam is
emitted is not part of the protective housing. The protective housing
may enclose associated optics and a workstation [werk statien] and
must [shall] limit access to other associated radiant energy emissions
and to electrical hazards associated with components and terminals.

(42) [B8)] Provider of lasers--A person providing
[Provision of] lasers on a routine basis to a facility for limited time
periods.

(43) [B9)] Pulse duration--The duration of a laser pulse.
This is [usually] measured as the time interval between the half-power
points on the leading and trailing edges of the laser pulse.

(44) [(40)] Pulsed laser--A laser delivering [that delivers]
its energy in the form of a single pulse or a train of pulses. In this
section, the duration of a pulse is less than 0.25 seconds [<5seconds].

(45) [(4D)] Reflection--The deviation of laser radiation fol-
lowing incidence on a surface.

(46) [(42)] Source--A laser or a laser-illuminated reflecting

surface.

(47) Supervision--Delegating to a person under the prac-
titioner's authority, the task of applying laser radiation to persons or
animals under this section. The practitioner assumes full responsibil-
ity for these tasks and must ensure the tasks are administered correctly.

(48) [(43)] Transmission--Passage of laser radiation
through a medium.

(49) [[44)] Ultraviolet radiation--Electromagnetic radia-
tion with wavelengths shorter than those of visible radiation; for [the
purpeses of] this section, 0.18 to 0.4 Aum.

(50) Veterinarian--A person licensed as a veterinarian by
the Texas Board of Veterinary Medical Examiners.

(51) Veterinary medicine--When used in this chapter, has
the same meaning as found in Texas Occupations Code Chapter 801.

(52) [€45)] Visible radiation (light)--Electromagnetic [In
this seection; the term is used to deseribe electromagnetie] radiation
that can be detected by the human eye. This term is commonly used to
describe wavelengths [that Jie] in the range of 0.4 to 0.7 Apm.

(53) [€46)] Watt--The unit of power or radiant flux. 1 watt
equals 1 joule per second.

(54) [¢4D] Wavelength (1)--The distance between two suc-
cessive points on a periodic wave having [that have] the same phase.

(e) Exemptions.

(1) Lasers in storage or [transit or in storage ineident to]
transit are exempt from the requirements of this section. This exemp-
tion does not apply to the providers of lasers.

(2) Inoperable lasers are exempt from the requirements of
this section.

(3) Class 1 [(B; IEC Class 1 and 1M], Class 2 [dD; IEC
Class 2 and 2M], and Class 3a [(Ha)] lasers, IEC Class 3R lasers, or
products and IPL devices are exempt from the registration requirements
of subsections (f) and (g) of this section.

(4) Facilities, including academic institutions and research
or development facilities, registered for the use of lasers are exempt
from the registration requirements of subsection [subseetions] (f) of
this section, regarding laser services, and the applicable paragraphs of
subsection (g) of this section, to the extent [that] their personnel per-
form laser services only for the registrant by whom they are employed.

(f) Registration for the [ef] use of Class 3B [3b] and Class 4
lasers and laser services.

(1) For purposes of this section, use of Class 3B [3b] or
Class 4 lasers and laser services includes [shall include; but may net be
limited to]:

(A) possession and use of lasers in the healing arts, vet-
erinary medicine, industry, academics [academie], and research and de-
velopment institutions;
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(B) demonstration or sale [and sales] of lasers requiring
[that require] the person [individual] to operate or cause a laser to be
operated [in order| to demonstrate or sell;

(C) provision of lasers on a routine basis to a facility for
limited time periods by a provider of lasers. For healing arts facilities,
the use of lasers must [shall] be directed by a practitioner employed by
the contracting facility;

(D) alignment, calibration, installation, or [and/er] re-
pair; or
(E) laser light shows.
(2) A person who applies [has made application] for regis-
tration as specified in [aceerdanee with] this section and uses [is using]

a Class 3B [3b] or Class 4 laser before [prior to] receiving a certificate
of laser registration is subject to the requirements of this chapter.

(g) Application requirements.
(1) General application requirements.

(A) Application for certificate of laser registration must
[shall] be completed on forms prescribed by the department [ageney]
and must [shall] contain all the information required by the form and
accompanying instructions.

(B) An LSO must [shall] be designated on each appli-
cation form. The qualifications of that individual must [shall] be sub-
mitted to the department [ageney] with the application. The LSO must
[shall] meet the applicable requirements of subsection (0) [(p)}] of this
section and carry out the responsibilities of subsection (p) [¢g)] of this
section.

(C) Each application must [shall] be accompanied by
a completed RC [BRE] Form 226-01 [226-1] (Business Information
Form), which must contain the legal name of the entity or business.
Unless exempt under Texas Business and Commerce Code Chapter 71,

the applicant must:

(i) be authorized to conduct business in the State of
Texas as listed on the Texas Secretary of State (SOS) website; and

(i) file an assumed name certificate with the Texas
SOS if using an assumed name in their application.

(D) Each application for a certificate of laser registra-
tion must [shall] be accompanied by the appropriate fee prescribed in
§289.204 of this chapter [title].

(E) An application for a certificate of laser registration
may include a request for authorization of one or more activities.

(F) At [The agency may, at] any time after filing [ef] the
original application, the department may require further information

application to the department [ageney] within 30 days after beginning
operation of the laser.

(B) Application signatures.

(i) Anapplication for healing arts use must be signed
by a practitioner [shall be signed by a licensed praetitioner of the heal-
ing arts).

(ii) An application for veterinary medicine use must
[shall] be signed by a licensed veterinarian.

(iii)  The signature of the administrator, president, or
chief executive officer will be accepted instead of the [in liew of a k-
eensed] practitioner's signature if the facility is a licensed hospital or a
medical facility.

(iv) A signature by the administrator, president, or
chief executive officer does not relieve the practitioner [user] or veteri-
narian [user] from following [eomplying with] the requirements of this
section. The LSO must also sign the application.

(C) If a person is furnished a Class 3B [3b] or Class
4 laser by a provider of lasers, that person is responsible for ensuring

[that] a practitioner [lieensed practitioner of the healing arts] authorizes
intentional exposure of laser radiation to humans.

(D) The applicant must ensure a laser machine is oper-
ated by a person qualified by training and experience to use the laser
machine for the purpose requested, and in a manner minimizing danger
to occupational and public health and safety.

(3) Application for the use of Class 3B [3b] or Class 4
lasers in industrial, academic, and research and development institu-
tions.

(A) Inaddition to the requirements of subsection (g)(1)
of this section, each person [applicant] having a laser [laser(s}] for use
in industrial, academic, and research and development institutions must

apply [shall submit an applieation] to the department [ageney] within
30 days after beginning operation of the laser.

(B) An application for the use of Class 3B or Class 4
lasers in industrial, academic, and research and development institu-
tions must be signed by the applicant or registrant or a person duly au-
thorized to act on behalf of the applicant or registrant. The LSO must
also sign the application.

(4) Application for registration of laser services.

(A) In addition to the requirements of subsection (g)(1)
of this section, an applicant who intends to provide laser services de-
scribed in subsection (f)(1) of this section must apply and receive a
certificate of registration from the department before providing the ser-
vices.

[statements in order to enable the ageney]| to determine whether the
certificate of laser registration will [sheuld] be issued [granted] or de-
nied.

(G) Applications and documents submitted to the
department [ageney] may be made available for public inspection,
except [that] the department [ageney]| may withhold any document or
part of a document [thereef] from public inspection as specified in
[aceordanee with] §289.231(aa) of this chapter [title].

(2) Application for the use of Class 3B [3b] or Class 4
lasers on humans or animals.

(A) Inaddition to the requirements of subsection (g)(1)
of this section, each person having a Class 3B [3b] or Class 4 laser for
use in the healing arts[;] or for use on animals must[; shall] submit an

(B) An application for laser services must be signed by
the applicant, registrant, or a person duly authorized to act on behalf of
the applicant or registrant. The LSO must also sign the application.

(C) Providing services specified in subsection (f)(1) of
this section, that are not specifically authorized by the department, is
prohibited.

(D) A service provider must not provide laser machine
services for a person who cannot produce evidence of a completed reg-
istration application or a valid certificate of registration issued by the
department, except for the initial installation of the first machine for a
new certificate of registration.

4 Application for demenstration for the purpese of sales
of Class 3b or 4 lasers: Each applicant shall apply for and reeeive a
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certificate of laser registration before the demenstration for purpese of
selling laser(s) in accordance with paragraph (1) of this subsection.]
{5 Application for providers of Class 3b or 4 lasers-}
HA) Each applicant shall apply for and receive a eertifi-
eate of laser registration before providing Class 3b or 4 lasers-}
In addition to the requirements of subseection (e}
of this section; the applicant shall submit the address of the established
ion. This shall be a physical street address; not a post office box
number.|
) Lication for al calibration, and £ of
Class 3b or 4 lasers. In addition to the requirements of subsection (g)(1)
of'this section, each applicant shall apply for and receive a certificate of
tion for ali calibration. -+ bof .
ing alignment, calibration, and/or repair of Class 3b or 4 lasers or other
to Class 3b or 4 lasers-}

(5) [€D] Application for laser light show.

(A) Each applicant must [shall apply for and] receive a
certificate of laser registration for a laser light show before beginning
any show.

(B) An application to use Class 3B or Class 4 lasers in a
laser light show must be signed by the applicant, registrant, or a person
duly authorized to act on behalf of the applicant or registrant. The LSO
must also sign the application.

(C) [B)] According to [In acecordanee with] subpara-
graph (A) of this paragraph and in addition to the requirements of sub-
section (g)(1) of this section, each applicant must [shall] submit [the

ing]:

(i) avalid variance issued by [frem] the FDA, or ev-
idence of an Annual Report on Radiation Safety Testing of Laser and
Laser Light Show Products meeting FDA variance requirements, for
the laser intended to be used, with all applicable documents required
by the variance; and

(i) awritten notice of the laser light show to be per-
formed in Texas. The information contained in RC Form 301-05 must
[BRE Eorm 301-3 shall] be provided at least seven days before [prier
te] each show. If, in a specific case, the seven-day period would impose
an undue hardship on the applicant, the applicant may, upon written re-
quest to the department [ageney], obtain permission to proceed sooner.

(6) [€8)] Application for mobile service operation for
Class 3B [3b] or Class 4 lasers used in the healing arts and veterinary
medicine [arts].

(A) Each applicant must [shall] apply for and receive a
certificate of laser registration for mobile service operation involving
Class 3B [3b] or Class 4 lasers before beginning mobile service opera-
tion.

(B) In addition to the requirements of subsection (g)(1)
of this section, each applicant must [shal] submit the address of the
established main location where the laser and[;] records[; etes] will
be maintained for inspection. This must [shall] be a physical street
address, not a post office box number.

(C) An application for mobile service operation for the
healing arts must be signed by a practitioner [shall be signed by a k-
eensed practitioner of the healing arts] and an application for mobile
services for veterinary medicine must [shall] be signed by a licensed
veterinarian. The LSO must also sign the application.

(h) Issuance of certificate of laser registration.

(1) A certificate of registration application will be ap-
proved if the department determines an application meets the Texas
Radiation Control Act (Act) requirements and the requirements of this
chapter. The certificate of registration authorizes the proposed activity
and contains the conditions and limitations the department requires.
The certificate of laser registration must be maintained as specified in
subsection (cc) of this section.

the ageney; the ageney may issue a eertifieate of laser registration au-

(2) The department [ageney| may incorporate in the cer-
tificate of laser registration at the time of issuance, or [thereafter] by

amendment, additional requirements and conditions concerning [with
respeet to] the registrant's receipt, possession, acquisition, use, and
transfer of lasers subject to this section, as it deems appropriate or nec-
essary [in erder] to:

(A) minimize danger to occupational and public health
and safety;

(B) prevent loss or theft of lasers; or [require additional
reports and the keeping of additional records as may be appropriate or
neeessary; and)]

(C) require additional reports and maintenance records

as may be appropriate or necessary [prevent loss or theft of lasers sub-
jeet to this seetion].

(3) At the request of the department [The ageney may re-
quest; and] the registrant must [shall] provide[;] additional information
after the certificate of laser registration has been issued for [te enable]
the department [ageney] to determine whether the certificate of laser
registration will [sheuld] be modified in accordance with subsection
(n) of this section.

(i) Specific terms and conditions of certificates of laser regis-
tration.

(1) Each certificate of laser registration issued as specified
in [acecordanee with] this section is [shall be] subject to the applicable
provisions of the Act [; new or hereafter in effeet;] and [te] the applica-
ble rules in this chapter and orders issued by the department [ageney].

(2) Each person registered by the department [ageney] for
laser use as specified in [aceordanee with] this section must [shall] con-
fine use and possession of the laser registered to the locations and pur-
poses authorized in the certificate.

(3) A [Ne] certificate of laser registration issued [er
granted] under this section must not [shall] be transferred, assigned,
or in any manner disposed of, either voluntarily or involuntarily, to
any person unless the department [ageney] authorizes the transfer, in

writing.

(4) In determining [making a determination] whether
to issue [grant], deny, amend, renew, revoke, suspend, or restrict a
certificate of laser registration, the department [agerey| may consider
the technical competence and compliance history of an applicant or
holder of a certificate of laser registration.

(5) After an opportunity for a hearing, the department will
deny an application, amendment, or renewal of a certificate of laser reg-
istration if the applicant's compliance history reveals, within the previ-
ous six years, three or more actions have been issued against the appli-
cant assessing administrative or civil penalties, or revoking or suspend-
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ing a certificate of laser registration [After an oppertunity for a hearing;
the ageney shall deny an application for a certificate of laser registra-
tion; an amendment to a certificate of laser registration; or renewal of
a certificate of laser registration if the applicant's compliance history
ewﬂpenalﬂesagamsﬁheappkeaﬂ%eﬁh&tre%kee%suspeﬂdtheeeﬁ
tifieate of laser registration].

(j) Registrant responsibilities [Responsibilities of registrant].

(1) The registrant is responsible for complying with this
section and the conditions listed on the certificate of registration.

(2) The registrant must designate a qualified individual as
the LSO as specified in subsection (0) of this section and ensure the in-
dividual continually performs the responsibilities of the LSO as iden-
tified in subsection (p) of this section.

(3) A person must not make, sell, lease, transfer, or lend
lasers unless the machine and equipment, when properly placed in op-
eration and used, meet the applicable requirements of this section.

(4) [D)] The registrant must [shall] notify the department
[ageney] in writing within 30 days of a change in any of the following:

(A) [business] name and mailing address;
(B) street address where laser [laser(s}] will be used;
(C) LSO; or [laser safety officer (£SO)-]

(D) additional use location.
f2) Neo person shall make; sell; lease; transfer; or lend
lasers unless such machines and equipment; when propetly placed in
(5) [€3)] Each registrant must [shall] inventory all Class 3B
and Class 4 lasers in their possession at an interval not to exceed 12
months [ene year]. The inventory record must [shall] be maintained

for inspection by the department as specified [agerey] in [aceordanee
with] subsection (cc) [€ee)] of this section and must [shall] include:

(A) the manufacturer's name;
(B) the model and serial number of the laser [laser(s)];

(C) a description of the laser [laser(s)] (for example,
yag, silicon, CO, , neon);

(D) the location of the laser [laser(s)] (for example,
room number); and

(E) a complete inventory of equipment supplied by a

(B) the case name, and number, when known, and the
date the petition was filed.

(8) [5)] A registrant must not engage a [Ne registrant
shall engage any] person for services described in subsection (f)(1)

[€2)€6)] of this section until the service provider demonstrates current
[such person provides to the registrant evidenee of] registration with
the department [ageney].

f6) The registrant is responsible for complying with this
seetion and the eonditions of the certificate of laser registration}

(9) [€H] Registrants with certificates of laser registration as
specified in [aceordanee with] subsection (g)(5) [(e}P)] of this section
must [shall] have the following documents on site at each laser light
show:

(A) certificate of laser registration;

(B) FDA variance, or evidence of Annual Report on Ra-
diation Safety Testing of Laser and Laser Light Show Products meeting
FDA variance requirements, with all applicable documents required by
the variance; and

(C) instructions for the safe use of lasers as specified in
[aceordanee with] subsection (q)(2) [(£}(2)] of this section.

(10) [€8)] Each registrant must [shall] maintain records of
receipt, transfer, and disposal of Class 3B [3b] or Class 4 lasers for in-
spection by the department [ageney]. The records must [shall] include
the following information and be maintained as specified in subsection
(cc) of this section [shall be kept until dispesal is authorized by the
ageney|:

(A) manufacturer's name;
(B) model and serial number of [frem] the laser;
(C) date of the receipt, transfer, and disposal;

(D) name and address of the person the laser was
[{asers)] received from, transferred to, or disposed by [ef]; and

(E) name of the person [individual] recording the infor-
mation.

(11) A laser must not be used unless an application for reg-
istration is filed with the department, as specified in subsection (g) of
this section, within the first 30 days of use. This section does not apply
to operation of a laser for installation and calibration.

(12) A service provider must not provide laser services for
a person who cannot produce evidence of a completed application for
registration or a valid certificate of registration issued by the depart-

provider of lasers [if using a provider of lasers] as defined in subsection
(d)(42) [(HB3®)] of this section][; a statement with the inventory that the

registrant is using lasers provided by a provider of lasers].

(6) [(H] Notification to the department [ageney
within 30 days of [the fellowing]:

(A) any increase in the number of lasers above those

]is required

ment, except for:

(A) the initial installation of the first machine for a new
certificate of registration; and

(B) theregistrant authorized for demonstration and sale,
demonstrates a laser machine as specified in paragraph (15) of this sub-
section.

authorized by the certificate of laser registration; or

(B) any change in the category of the machine type or

(13) A person authorized to perform alignment, calibra-
tion, installation, and repair of lasers in Texas must maintain:

type of use as specified in §289.231(11) or as authorized on the certifi-
cate of registration [if the registrant begins or terminates the use of a
provider of lasers as defined in subsection (d)(38) of this section].

(7) The registrant, or the parent company, must notify the
department, in writing, immediately following the filing of a voluntary
or involuntary petition for bankruptcy. The notification must include:

(A) the name of the bankruptcy court; and

(A) adaily log including:

(i) date of service;

(ii) name and address of the customer; and

(iii) _customer's certificate of registration number,
unless the service provided is an initial installation as described in
paragraph (12)(A) of this subsection; and
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(B) records of all services for inspection by the depart-

certificate of registration as specified in subsection (g) of this section.

ment as specified in subsection (cc) of this section.

(14) A person authorized to provide lasers must comply
with the following.
(A) Providers of equipment must:

(i) ensure all lasers used on humans meet the re-
quirements of this chapter;

(ii) provide lasers only to facilities holding a valid
certificate of registration; and

(iii) keep a log of lasers provided in Texas, and
record the following information:

(I) _date machine provided;

(II) name of customer; and

(IIl) customer's certificate of registration num-

ber.

(B) Records of machines provided must be made and
maintained for inspection by the department as specified in subsection

(cc) of this section.

(15) A person authorized to demonstrate and sell lasers in
Texas must comply with the following.

(A) Maintain a log including:

(i) date of all demonstrations and sales of lasers per-
formed in Texas;

(ii) name and address of the customer; and

(iii) customer's certificate of registration number un-
less the service provided is an initial demonstration as described in
paragraph (12)(B) of this subsection.

(B) Prevent exposure of individuals to a laser except for
healing arts purposes and unless a licensed practitioner of the healing
arts has authorized such exposure. This provision specifically prohibits
the deliberate exposure of an individual for training, demonstrating, or
other non-healing arts purposes.

(C) Demonstrate lasers on phantoms only.

(D) Document all tests required by this section when a
demonstration of a laser involves exposure specifically and individu-
ally ordered by a practitioner.

(E) Records of demonstrations and sales must be made
and maintained for inspection by the department as specified in sub-
section (cc) of this section.

(16) A person using loaner laser machines must comply
with the following.
(A) For a person having a valid certificate of registra-

tion, loaner radiation machines may be used for up to 30 days. Within
30 days, the registrant must:

(i) notify the department of a change in the category
of the machine type or type of use as specified in §289.231(1l) of this
title and as authorized in the certificate of registration; or

(ii) notify the department of any increase in the num-
ber of machines beyond those authorized by the certificate of registra-
tion in any machine type or type of use category.

(B) For a person who does not hold a valid certificate
of registration, a loaner laser may be used for human use for up to 30
days, by or under the direction of a practitioner, before applying for a

This does not include mobile services.

(k) Expiration of certificates of laser registration.

(1) Except as provided by subsection (m) of this section,
a [eaeh] certificate of laser registration expires at 11:59 p.m. Central
Time [the end of the day;] in the month and year stated in the certificate
of laser registration.

(2) If a registrant does not submit an application for re-
newal of the certificate of laser registration as specified in [aceordanee
with] subsection (m) of this section, as applicable, the registrant must,
[shall en or] before the expiration date specified in the certificate of
laser registration, terminate use of all lasers and laser services as spec-
ified in subsection (1) of this section.[:]

HA) terminate use of all lasers andfor terminate laser
servicing or laser services autherized under the certificate of laser reg-
istration-]

submit to the ageney a record of the dispesition of

the lasers; if applicable; and if transferred; to whem it was transferred
[(C) pay any outstanding fees in accordance with

(3) The expiration [Expiratien] of the certificate of laser

registration does not relieve the registrant of the requirements of this
chapter.

() Termination of certificates of laser registration.

(1) When a registrant decides to terminate all activities in-
volving laser or laser services authorized under the certificate of laser
registration, the registrant must [shall] immediately [deo the fellowing]:

(A) [(D)] request termination of the certificate of laser
registration in writing, signed by the LSO, owner, or a person autho-
rized to act on behalf of the registrant; and

(B) [€2)] submit to the department [ageney] a record of
the disposition of the laser [radiation maehines], and, if applicable, in-
clude [; and] if the laser was transferred and [;]to whom it was trans-
ferred.[; and)]

(2) [€3)] The registrant must pay any outstanding fees as
specified in [accordanee with] §289.204 of this chapter [title].

(m) Renewal of certificate of laser registration.

(1) Anapplication for renewal of a certificate of laser regis-
tration must [shall] be filed as specified in [aceerdanee with] subsection
(2)(1)(A) - (G) and (2)(2) [()HA) - (B); and (E) - (G) of this section
and applicable paragraphs of subsections (g)(2), (4), and (7)] of this

section.

(2) If a registrant applies [files an application] for a re-
newal [in proper form| before the existing certificate of laser registra-
tion expires, the [sueh] existing certificate of laser registration does
[shall] not expire until the application status has been determined by

the department [ageney].
(n) Modification, suspension, and revocation of certificates of
laser registration.

(1) The terms and conditions of all certificates of laser reg-
istration are [shall be] subject to revision or modification.

(2) Any certificate of laser registration may be revoked,
suspended, or modified, in whole or in part for [; fer any of the fol-
lowing]:
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(A) any materially [material] false statement in the ap-
plication or any false statement of fact required by [under the provisions
of] the Act;

(B) information received by the department indicating
a certificate of laser registration should not be issued [conditions re-
vealed by such application or statement of fact; or any repert; record;
or inspeetion; or other means that would warrant the ageney to refuse
to grant a certificate of laser registration on an original application];

(C) violation of, or failure to observe any of the terms
and conditions of the Act, this chapter, or of the certificate of laser
registration, or order of the department or a court [ageney]; or

(D) existing conditions threatening occupational safety,
[that constitute a substantial threat to the] public health and [ef] safety,
or the environment.

3> Each eertificate of laser registration revoked by the
ageney ends at the end of the day on the date of the ageney's final
determination to revoke the certificate of laser registration; or on the
revoecation date stated in the determination; or as otherwise provided
by the ageney order}

(3) [(] Except in cases in which [the] occupational and
public health or safety requires otherwise, a registrant will be notified,

in emergencies [assuming control and having the authority to institute
eorreetive actions including shutdown of operations when neeessary in
emergeney sitaations] or unsafe conditions; [an€]

(3) specify [speeifying] whether any changes in control
measures are required after [foellowing]:

(A) any service and maintenance of lasers affecting
[that may affeet] the output power or operating characteristics; or

(B) a [whenever] deliberate modification is
[medifications are] made that could change the laser class and affect

the output power or operating characteristics;|[-]

(4) ensure [ensuring] maintenance and other practices re-
quired for the safe operation of the laser [laser(s}] are performed;

(5) ensure [ensuring] the proper use of protective eyewear
and other safety measures; and

(6) ensure [easuring] compliance with the requirements in
this section, the conditions of the certificate of laser registration, and
[with] any engineering or operational controls specified by the regis-
trant.

(q) [€)] Requirements for protection against Class 3B [3b] or
Class 4 lasers and IPL device radiation. These requirements are for

in writing, of the department's intent to suspend or revoke a certificate
of registration and be provided an opportunity to demonstrate compli-
ance before proceedings to suspend or revoke begin [ne eertificate of
laser registration shall be suspended or revoked unless; prior to the in-
stitution of proceedings therefore, facts or conduct that may warrant
such action shall have been called to the attention of the registrant in
writing and the registrant shall have been afforded an opportunity to
demeonstrate comphanee with all lawful requirements].
[(0) Notifications. The following applies to voluntary or in-
D Each registrant shall netify the ageney, in writing; im-
mediately following the filing of a voluntary er inveluntary petition
for bankruptey by the registrant or its parent company- This netifica-
tion shall include:]
HA) the bankruptey court in which the petition for
bankruptey was filed; and}

[(B) the date of the filing of the petition.}

2y A copy of the "petition for bankruptey" shall be sub-
mitted to the agency along with the written notification.]

(0) [€p] LSO qualifications. LSO qualifications must [shal]
be submitted to the department and [ageney and shall] include [the fol-

lowing]:

(1) education [educational eourses] related to laser radia-
tion safety or a laser safety officer course; or

(2) experience in the use and familiarity of the type of
equipment or services registered [for]; and

(3) knowledge of potential laser radiation hazards, [and]
laser emergency situations, and the appropriate response to an injury.

(p) [€e)] LSO duties. The LSO must [Speecifie duties of the
LSO shall include, but not be limited to the following]:

(1) ensure [ensuring that] users of lasers are trained in laser
safety, as applicable for the class and type of lasers used [the individual
uses];

(2) assume control and have the authority to institute cor-
rective actions to include the shutdown of operations, when necessary,

Class 3B [3b] or Class 4 lasers and IPL devices in their intended mode
of operation and include special requirements for service, testing,
maintenance, and modification. During some operations, certain en-
gineering controls may be inappropriate. When [In sitaations where]
an engineering control may be inappropriate, for example, during
medical procedures or surgery, the LSO must [shall] specify alternate
controls to obtain equivalent safety protection.

(1) MPE. A [Eaeh] registrant or user of any laser may
[shall] not permit any individual to be exposed to levels of laser or
collateral radiation higher than are specified in ANSI [Z136-1-2000;
Safe Use of Lasers] and 21 CFR §1040.10 [Fitle 21; CER; §1040-10],

respectively.

(2) Instructions to personnel. Personnel using a laser must
[eperating each laser presently being used or listed on the registrant's
eurrent inventory; shall] be provided with written instructions for safe
use, including clear warnings and precautions to avoid possible expo-
sure to laser and collateral radiation more than [in exeess of] the MPE,
as specified [delineated] in ANSI [Z136-1-2000; Safe Use of Lasers]
and the collateral limits listed in 21 CFR §1040.10 [Fitle 245 CER;
§1040-10]. The instructions to personnel must [shall] be maintained
as specified in [aceordanee with] subsection (cc) [(ee)] of this section

for inspection by the department [ageney].

(3) Engineering controls.

(A) Protective housing.

(i) Each laser must [shall] have a protective housing
preventing [that prevents] human exposure [aeeess] during the opera-
tion to laser and [te] collateral radiation that exceeds the limits of Class
1 lasers as specified [delineated] in ANSI [£136-1-2000; Safe Use of
Lasers] and 21 CFR §1040.10, if [Fitle 21; CER; Part 1040-10; respee-
tively, wherever and whenever sach] human exposure [aeeess] is not
necessary [in erder] for the laser to perform its intended function.

(ii) 1f [Wherever and whenever] human exposure
[aeeess] to laser radiation levels more than [that exceed] the limits of
Class 1 is necessary, these levels must [shall] not exceed the limits
of the lowest laser class required [neeessary] to perform the intended
function [funetion(s)].

(B) Safety interlocks.
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(i) A safety interlock ensuring[; that shall en-
sure that] radiation is not accessible above MPE limits as specified
[delineated] in ANSI must [Z136-1-2000; Safe Use of Lasers; shall] be
provided for any portion of the protective housing that, by design, can
be removed or displaced during normal operation or maintenance, and
thereby allows exposure [aeeess] to radiation above the MPE limits.

(i) Adjustment during operation, service, testing, or
maintenance of a laser containing interlocks must [shall] not cause the
interlocks to become inoperative or the radiation to exceed MPE lim-
its outside protective housing except where a laser controlled area as
specified in subparagraph (E) of this paragraph is established.

(iii)  For pulsed lasers, interlocks must [shall] be de-
signed [se as] to prevent the firing of the laser; for example, by dumping
the stored energy into a dummy load.

(iv)  For continuous wave lasers, the interlocks must
shall] turn off the power supply or interrupt the beam; for example, b
p pply p ple, by
using [means of] shutters.

(v) Aninterlock must [shall] not allow automatic ac-
cessibility of radiation emission above MPE limits when the interlock
is closed.

(vi)  Either multiple safety interlocks or a means to
preclude removal or displacement of the interlocked portion of the pro-
tective housing upon interlock failure must [shall] be provided][;] if fail-
ure of a single interlock would allow the following:

(1) human exposure [aeeess] to levels of laser ra-
diation more than [in exeess of] the accessible emission limit of FDA
Class 3a laser radiation; or

(1) laser radiation more than [in exeess of] the
accessible emission limits of Class 2 [te be] emitted directly through the
opening created by removing or displacing [remeval er displacement
of] that portion of the protective housing.

(C) Viewing optics and windows.

(i) All viewing ports, viewing optics, or display
screens included as an integral part of an enclosed laser or laser product
must [shall] incorporate suitable means[; ¢]such as interlocks, filters,
or attenuators[;] to maintain the laser radiation at the viewing position
at or below the applicable MPE as specified [delineated] in ANSI
[Z136-1-2000; Safe Use of Lasers] and the collateral limits listed in
21 CFR §1040.10 [Fitle 21; €ER; §1040-10], under any conditions of
operation or use of the laser.

(ii)  All collecting optics, such as lenses, telescopes,
microscopes, or endoscopes, [ete;] intended for viewing use with a
laser must [shall] incorporate suitable means[;] such as interlocks,
filters, or attenuators[;] to maintain the laser radiation transmitted
through the collecting optics to levels at or below the appropriate
MPE, as specified [delineated] in ANSI [Z136-1-2000; Safe Use of
Lasers]. Normal or prescription eyewear is not considered collecting
optics.

(D) Warning systems. Each Class 3B [3b] or Class 4
laser or laser product must [shall] provide visual or audible indica-
tion during the emission of accessible laser radiation. In the case of
Class 3B [3b] lasers, except those only allowing access [that alow
aeeess only] to less than 5 milliwatt (mW) peak visible laser radia-
tion, and Class 4 lasers, the [this] indication must [shall] be sufficient
before [prior to] emission of such radiation to allow appropriate action
to avoid exposure. Any visual indicator must [shall] be [elearly] visible
through protective eyewear designed specifically for the wavelength
[wavelength(s)] of the emitted laser radiation. If the laser and laser en-
ergy source are housed separately and can be operated at a separation

distance of greater than two meters, both laser and laser energy source
must [shall] incorporate visual or audible indicators. The visual indica-
tors must [shall] be positioned so [that] viewing does not require human
exposure [aeeess] to laser radiation more than [in exeess of | the MPE,
as specified [delineated] in ANSI [Z136-1-2000; Safe Use of Lasers].

(E) Controlled area. With a Class 3B [3b] laser, except
those only allowing access [that allow aceess only]| to less than 5 mW
visible peak power, or Class 4 laser, a controlled area must [shall] be
established when exposure to the laser radiation more than [in exeess
of] the MPE, as specified [delineated] in ANSI [Z136-1-2000; Safe Use
of Lasers] or the collateral limits listed in 21 CFR §1040.10 [Fitle 21
CER; §1040-10], is possible. The controlled area must [shall] meet the
following requirements, as applicable.

(i) The area is [shall be] posted with hazard signs as
required by subsection (u) [¢#9)] of this section.

(i) Access to the controlled area is [shall be] re-
stricted.

(iii)  For Class 4 indoor controlled areas, latches, in-
terlocks, or other appropriate means are [shal be] used to prevent unau-
thorized entry into controlled areas.

(1) Such measures are [shall be] designed to al-
low rapid exit [egress] by [the] laser personnel [at all times] and allow
admittance to the controlled area for emergency personnel [in an emer-
geney eondition]. For such emergency conditions, a control-disconnect
switch or equivalent device (panic button) must [shall] be available for
deactivating the laser.

(1) Where safety latches or interlocks are not
feasible or are inappropriate, for example, during medical procedures,
such as surgery, the following applies [shall apply].

(-a-) All authorized personnel are [shall be]
trained in laser safety, and appropriate PPE is [personal protective
equipment shall be] provided upon entry.

(-b-) A door, blocking barrier, screen, or cur-
tains is [shall be] used to block, screen, or attenuate the laser radiation at
the entryway. The level at the exterior of these devices cannot be more
than [shall net exeeed] the applicable MPE, as specified [delineated)]
in ANSI [Z136-1-2000; Safe Use of Lasers; nor shall personnel expe-
rience any exposure above the MPE immediately upon entry|.

(-c-) Within the laser controlled area, [At the
entryway| there is [shall be] a visible or audible signal indicating [that]
the laser is energized and operating at Class 4 levels. A lighted laser
warning sign, flashing light (visible through laser protective eyewear),
and other appropriate signage are [seme of the] methods to accomplish
this requirement. [Alternatively, an entryway warning light assembly
may be interfaced to the laser in such a manner that one light will indi-
activates when the laser is operating|

(iv)  For Class 4 indoor controlled areas, during tests
requiring continuous operation, the person [individual] in charge of
the controlled area is [shall be] permitted to momentarily override the
safety interlocks to allow access by [te] other authorized personnel if
it is [elearly] evident [that] there is no optical radiation hazard at the
point of entry, and if the necessary protective devices are being worn
by the entering personnel.

(v)  For Class 4 indoor controlled areas, optical paths
(for example, windows) from an indoor facility must [shall] be con-
trolled [in such a manner as] to reduce the transmitted values of the laser
radiation to levels at or below the appropriate ocular MPE, as specified
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[delineated] in ANSI [£136-1-2000; Safe Use of Lasers] and the collat-
eral limits listed in 21 CFR §1040.10 [Fitle 21; CER; §+040-10]. When
the laser beam must exit the indoor controlled area (as in the case of
exterior atmospheric beam paths), the operator is [shall be] responsible
for ensuring [that] air traffic is protected from any laser projecting into
navigable air space (contact Federal Aviation Administration (FAA) or
other appropriate agencies, as necessary) or controlled ground space
when the beam irradiance or radiant exposure is above the appropri-
ate MPE, as specified [delineated] in ANSI [Z136-1-2000; Safe Use of
Lasers].

(vi) When the removal of panels or protective cov-
ers or [and/er] overriding of interlocks becomes necessary, such as for
servicing, testing, or maintenance, and accessible laser radiation ex-
ceeds the MPE, as specified [delineated] in ANSI [2136:1-2000; Safe
Use of Lasers] and the collateral limits listed in 21 CFR §1040.10 [TFitle
21 €ER; §1040-10], a temporary controlled area must [shall] be estab-
lished and posted.

(4) Key control. Each Class 3B [3b] or Class 4 laser and
IPL device must [shall] incorporate a key-actuated or computer-actu-
ated primary [master] control. The key must [shall] be removable, and
the Class 3B [3b] or Class 4 laser or IPL device must [shall] not be op-
erable when the key is removed. When the device is not being prepared
for operation or is unattended, the key must [wil] be removed from the
device and stored in a location away from the machine.

(r) [€s)] Additional requirements for special lasers and appli-
cations.

(1) Infrared laser. The beam from a laser must [shall] be
terminated in fire-resistant material, where necessary. Inspection in-
tervals of absorbent material and actions to be taken in the event [or
evidenee] of degradation must [shall] be specified in the operating and
safety procedures.

(2) Laser optical fiber transmission system.

(A) Laser transmission systems employing [that em-
ploy] optical cables are [shall be] considered enclosed systems with
the optical cable forming part of the protective housing.

(B) Disconnection of a connector resulting in exposure
[aeeess] to radiation more than [ir exeess of] the applicable MPE limits,
as specified [delineated] in ANSI [Z136-1-2000; Safe Use of Lasers]
and the collateral limits listed in 21 CFR §1040.10 [Fitle 245 €ER;
§1040-10], must [shall] take place in a controlled area. Except for med-
ical lasers whose manufacture has been approved by the FDA, the use
of a tool is [shall be] required for the disconnection of a connector for
service and maintenance purposes when the connector is not within a
secured enclosure. All connectors must [shall] bear the appropriate la-
bel or tag as specified in subsection (u)(3) [€3)] of this section.

(s) [€)] Additional requirements for safe operation.

(1) Eye protection. Protective eyewear must [shall] be
worn by each individual exposed to laser radiation from IPL, [al
individuals with aceess to] Class 3B, or [3b and/er] Class 4 levels
of laser radiation. Protective eyewear vear devices must [shall] meet the
following requirements:

(A) provide a comfortable and appropriate fit all around
the area of the eye;

(B) be in proper condition to ensure the optical filter
[filter(s)] and holder provide the required optical density or greater at
the desired wavelengths, and retain all protective properties during its
use;

(C) be suitable for the specific wavelength of the laser
and be of optical density adequate for the energy involved;

(D) have the optical density or densities and associated

wavelength [wavelength(s)] permanently labeled on the filters or eye-
wear; and

(E) Dbe examined, at intervals not to exceed 12 months,
to ensure the reliability of the protective filters and integrity of the pro-
tective filter frames. Unreliable eyewear must [shall] be discarded.
Documentation of the examination is required to be [shall be made and]
maintained as specified in [accordance with] subsection (cc) [(ee}] of
this section for inspection by the department [agenrey].

(2) Skin protection. When there is a possibility of expo-
sure to laser radiation more than [that exeeeds] the MPE limits for
skin as specified in ANSI [Z136-1-2000 Safe Use of Lasers;] the regis-
trant must [shall] require the use of appropriate PPE [use of protective

gloves; clothing; or shields].

(t) [@]NHZ. Where applicable, in the presence of unenclosed
Class 3B [3b] and Class 4 laser beam paths, an NHZ must [shall] be
established. If the beam of an unenclosed Class 3B [3b] and Class 4
laser is contained within a region by adequate control measures to pro-
tect personnel from exposure to levels of radiation more than the [abeve
the appropriate] MPE, as pec1ﬁed [delineated] in ANSI [Z136-1-2000,
Safe Use of Lasers], that region is [may be considered to be] the NHZ.
The NHZ may be determined by information supplied by the laser
manufacturer, by measurement, or by using the appropriate laser range
equation or other equivalent assessment.

(u) [6v] Hazard [Caution] signs, labels, and posting for lasers
and IPL devices.

(1) General requirements. Except as otherwise authorized
by the department [ageney], signs, symbols, and labels prescribed
by this section must [shall] use the design and colors as specified in
paragraph (3) of this subsection [subsection (dd) of this seetion].

(2) Posting. The laser controlled area must [shall] be con-
spicuously posted with a sign or signs as specified in paragraph (3) of
this subsection [and subsection (dd) of this seetion].

(3) Labeling lasers and posting laser facilities. All signs
and labels associated with Class 2, 3a, 3B [3b], and 4 lasers must [shall]
contain the following wording or sign posting requirements found in
ANSI.

(A) Danger sign.

(i) The signal word "DANGER" indicating death or
serious injury will occur if required control measures are not imple-
mented to mitigate the hazards within the laser controlled area. This
signal word is restricted to those Class 4 lasers with high (e.g., multi-
kilowatt) output power or pulse energies with exposed beams.

(i) The danger sign must include:

(1) The signal word "DANGER" in white letters
on a rectangular safety red background placed at the top of the sign.

(II) "Class 4 Laser Controlled Area."

(III) "Avoid eye or skin exposure to direct or
scattered radiation. Do not enter when light is illuminated."

(IV) "Laser eye protection required: OD>7@
1070 nm. Yb: Fiber Laser, 1070nm. 10 kilowatt (kW) maximum

average power."
(iii)  The safety alert symbol must precede the signal

word.

PROPOSED RULES September 13, 2024 49 TexReg 7189



(1) _The base of the symbol must be on the same
horizontal line as the base of the letter of the signal word.

(1I) The height of the safety alert symbol must be
equal to or exceed the signal word letter height.

(III) The words "Avoid eye or skin exposure to

(I) The signal word "CAUTION" in black letters
on a rectangular yellow background placed at the top of the sign.

(1I) "Class 2M Laser In Use."

(III) "Do not stare into beam or view directly
with optical instruments. Diode laser, 670 nm. 20 mW maximum

direct or scattered radiation" must appear to the right of the safety alert

power."

symbol.

(iv) The following sign meets the requirements of

(iii)  The safety alert symbol must precede the signal

word.

this subparagraph.
Figure: 25 TAC §289.301(w)(3)(A)(ii)

fA) The signal word "CAUTION" shall be used with
all signs and labels associated with all Class 2 lasers and all Class 3a
lasers that do net exceed the appropriate MPE; as designated in ANSI
Z136:1-2000; Safe Use of Lasers: This signal werd is used in aceor-
danee with the sign in subsection (dd)}(H) of this section-}

(B) Warning sign.

(i) The signal word "WARNING" must be used with
all signs and labels associated with lasers and laser systems whose out-
put is more than the applicable MPE for irradiance, including all Class
3B and most Class 4 lasers and laser systems.

(ii) The warning sign must include:

(I) The signal word "WARNING" in black letters
on a rectangular orange background placed at the top of the sign.

(1) "Class 4 Laser Controlled Area."

(III) "Avoid eye or skin exposure to direct or
scattered radiation."

(1V) "Do not enter when light is illuminated."

(V) _"Laser eye protection required: ODa%o¥% 5@
532 nm. Diode laser, 670 nm. Freq. Doubled Nd: YAG laser, 532 nm.
10 watts maximum average power."

(iii)  The safety alert symbol must precede the signal

word.

(1) The base of the symbol must be the same hor-
izontal line as the base of the letter of the signal word.

(1I) The height of the safety alert symbol must be
equal to or exceed the signal word letter height.

(11I)  The words "Avoid eye or skin exposure to
direct or scattered radiation" must appear to the right of the safety alert

symbol.

(iv) The following sign meets the requirements of

this subparagraph.
Figure: 25 TAC §289.301(u)(3)(B)(ii)

fB) The signal word "DANGER" shall be used with alt
Class 3a lasers that exceed the appropriate MPE; as designated in ANSI
Z136.1-2000; Safe Use of Lasers; and all Class 3b and 4 lasers: This
signal word is used in aceordance with the sign in subseetion (dd)}2)
of this section-}

(C) Caution sign.

(i) The signal word "CAUTION" must be used with
all signs and labels associated with Class 2 and Class 2M lasers and
laser systems not more than the applicable MPE for irradiance.

(i) The caution sign must include:

(I) The base of the symbol must be on the same
horizontal line as the base of the letters of the signal word.

(1I) The height of the safety alert symbol must be
equal to or exceed the signal word letter height.

(11I) The words "Do not stare into beam or view
directly with optical instruments" must appear to the right of the safety

alert symbol.

(iv) The following sign meets the requirements of
this subparagraph.
Figure: 25 TAC §289.301(u)(3)(C)(ii)
HE) Pesition 1 in the signs in subsection (dd}(H and

/(i) for all Class 2 lasers, the words "LASER RADI-

/(i) for Class 3a lasers that do not exceed the appro-
priate MPE; as designated in ANST Z136.1-2000; Safe Use of Lasers;
the words "LASER RADIATION - DO NOT STARE INTO BEAM
OR VIEW DIRECTLY WITH OPTICAL INSTRUMENTS";]

RADIATION - AVOID DIRECT EYE EXPOSURE™;]

Hiv)  for all Class 3b lasers; the words "EASER RA-
DIATION - AVOID BIRECT EYE EXPOSURE": er}

69 fer Class 4 lasers; the words "EFASER RADI-
ATION - AVOID EYE or SKIN EXPOSURE to DIRECT or SCAT-
FERED RADIAHON"}

[(D) Positions 2 and 3 in the signs in subsections (dd)(1)

plieabled

£} Pesition 2 shall contain the type of laser or the
emitted wavelength; pulse duration (if appropriate); or maximum eut-
put]

1fi) Pesition 3 shall contain the elass of laser]

(D) [(B)] Lasers, except a laser [lasers] used in the prac-
tice of medicine or veterinary medicine, must[; shall] have a label
[label(s)] in close proximity to each aperture emitting [through which
is emitted] accessible laser or collateral radiation in excess of the limits
specified in ANSI [Z136-1-2000; Safe Use of Lasers] and the collateral

limits listed in 21 CFR §1040.10 [Fitle 245 €ER; §1040-10], labeled
with the following [werding] as applicable:[-]

(i) "AVOID EXPOSURE - Laser radiation is emit-

ted from this aperture," if the radiation emitted through the [sueh] aper-
ture is laser radiation;[-]

(i) "AVOID EXPOSURE - Hazardous electromag-
netic radiation is emitted from this aperture,” if the radiation emitted
through the [sueh] aperture is collateral radiation; or[-]
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(iii) "AVOID EXPOSURE - Hazardous x-rays are
emitted from this aperture,” if the radiation emitted through the [sueh]
aperture is collateral x-ray radiation.

(E) [@] Each defeatable or non-interlocked
[neninterlocked or defeatably interloeked] portion of the protective
housing or enclosure [that is] designed to be displaced or removed
during normal operation or servicing[; and] that permits [would per-
mit] human exposure [aeeess] to laser or collateral radiation[;] must
have the following label [shall have labels as folows]:

(i) for Class 3B [3b] accessible laser radiation, the
wording, "DANGER - LASER RADIATION WHEN OPEN. AVOID
DIRECT EXPOSURE TO BEAM";

(ii) for Class 4 accessible laser radiation, the word-
ing, "DANGER - LASER RADIATION WHEN OPEN. AVOID EYE
OR SKIN EXPOSURE TO DIRECT OR SCATTERED RADIA-
TION"; or

(iii) for collateral radiation more than [in execess
of] the emission limits as specified [deseribed] in 21 CFR §1040.10
[Fitde 21; CER; §1040-10], "CAUTION - HAZARDOUS ELEC-
TROMAGNETIC RADIATION WHEN OPEN" and "CAUTION -
HAZARDOUS X-RAY RADIATION" as applicable.

(F) [¢&)] For protective housing or enclosures
providing [that provide] a defeatable interlock, the words "and inter-
lock defeated" must [shall] be included in the labels as specified in
subparagraph (E)(i) and (ii) [(E)}() and (i1)] of this paragraph.

(G) [@D] Other required information.

(i) The word "invisible" must [shall] immediately
precede the word "radiation" on labels and signs required by this sub-
paragraph for wavelengths of laser and collateral radiation [that are]
outside of the range of 400 to 700 nm.

(i) The words "visible and invisible" must [shall]
immediately precede the word "radiation" on labels and signs required
by this subparagraph for wavelengths of laser and collateral radiation
[that are] both within and outside the range of 400 to 700 nm.

(H) []Labels and signs required by this subparagraph
must [shall] be clearly visible, legible, and permanently attached to the
laser or facility. [Signs required by this subparagraph shall be elearly
visible; legible; and seeurely attached to the faeility:]

(4) In lieu of the requirements in paragraphs (1) - (3) of
this subsection [and subsection (dd) of this seetion], the department
[ageney] will accept labeling and signage as specified [designated] by
[the felowing]:

(A) 21 CFR §1040.10 [Fitle 21; €ER; §1040-10];
(B) ANSI [2136-1-2000; Safe Use of Lasers]; and
(C) IEC standards 60825-1 and 60601-2-22.

(v) [6#)] Surveys. Each registrant must conduct [shall make
or cause to be made such] surveys [as may be] necessary to comply
with this section and maintain records of the surveys as specified in
[aceordanee with] subsection (cc) [€ee)] of this section for inspection
by the department [ageney]. Surveys must [shall] be performed at in-
tervals not to exceed 12 months, and [te] include [but net be limited to
the following|:

(1) adetermination if [that] all laser and IPL protective de-
vices are labeled correctly, functioning within the design specifications,
and properly chosen for lasers and IPL devices in use;

(2) a determination if [that] all warning devices are func-
tioning within their design specifications;

(3) a determination if [that] the controlled area is prop-
erly controlled and posted with accurate warning signs as specified in
[aceordance with] subsection (u) [(#)] of this section;

(4) are-evaluation of potential hazards from surfaces [that
may be] associated with beam paths; and

(5) additional surveys [that may be required] to evaluate
the primary and collateral radiation hazard incident to the use of lasers
and IPL devices.

(w) [&] Records or documents [Reeords/documents].
Each registrant must [shall] maintain current records or documents
[records/documents] required by this subsection as specified in
[aeeordanee with] subsection (cc) [€ee)] of this section for inspection

by the department [ageney].

(x) [69] Measurements and instrumentation. Each determina-
tion requiring a measurement for compliance with this section must
use instrumentation calibrated and designed for use with the laser or
IPL device to be tested. Records of measurements and instrumenta-
tion must be maintained as specified in subsection (cc) of this section
[shall use instrumentation that is calibrated and designed for use with
the laser or IPL device that is to be tested].

(y) [€2)] Notification of injury other than a medical event.

(1) Eachregistrant of Class 3B [3b] or Class 4 lasers or user
of an IPL device must [shall] immediately seek appropriate medical
attention for the injured individual and notify the department [ageney]
by telephone of any injury involving a laser possessed by the registrant
oran IPL device, other than intentional exposure of patients for medical
purposes, that has or may have caused:

(A) an injury to an individual involving [that invelves]
the partial or total loss of sight in either eye; or

(B) an injury to an individual involving [that invelves]
intentional perforation of the skin or other serious injury excluding
[exelusive of] eye injury.

(2) Each registrant of Class 3B [3b] or Class 4 lasers or
user of an IPL device must [shall], within 24 hours of the discovery
of an injury, notify [repert te] the department of any [ageney each]
injury involving a [any] laser possessed by the registrant or IPL device
possessed by a user, as applicable, other than intentional exposure of
patients for medical purposes, that has or may have caused, or threatens
to cause, [an] exposure to an individual with second or third-degree
burns to the skin or potential injury and partial loss of sight. Record of
anotification of injury must be documented and maintained as specified
in subsection (cc) of this section.

(z) [€a®)] Reports of injuries.

(1) Eachregistrant of Class 3B [3b] or Class 4 lasers or user
of an IPL device must [shall] make a report, in writing, or by electronic
transmittal, within 30 days to the department [ageney] of any injury
required to be reported as specified in [in aceordanee with] subsection
(y) [€2)] of this section.

(2) Each report must [shall] describe [the foellowing]:

(A) the extent of injury to each individual [individuals]
from radiation caused by [frem] lasers or IPL devices;

(B) power output of laser or IPL device involved;

(C) the cause of the injury; and
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(D) corrective steps taken or planned [te be taken] to
prevent a recurrence.

(3) A [Any] report filed with the department [ageney] as
specified in [acecordanee with] this subsection must [shall] include the

full name of each individual injured and a description of the injury.
The report must include personally identifying [shall be prepared se
that this] information [is stated] in a separate part of the report.

(4) When a registrant or user of an IPL device is required,
as specified in [aceerdanee with] paragraphs (1) - (3) of this subsection,
to report to the department [ageney] any injury of an individual caused
by [frem] radiation from a laser or IPL device [from lasers or 2L de-
viees], the registrant or user of an IPL device must [shall alse] notify
the individual. The [Sueh] notice must [shall] be sent [transmitted] to
the individual at the same [a] time the report is sent to the department

(C) a statement of disposition, or probable disposition,
of the laser or IPL device involved;

(D) actions [that have been] taken, or to [will] be taken,
to recover the laser or IPL device; and

(E) procedures or measures [that have been] taken to
prevent a recurrence of the loss or theft of lasers or IPL devices.

(3) Report of a stolen, lost, or missing Class 3B or Class 4
laser and IPL device must be maintained as specified in subsection (cc)
of this section.

(cc) Record or document retention requirements for registra-
tion of a radiation machine. Each registrant must maintain the follow-
ing records or documents at each site, including authorized records sites
for mobile services at the time intervals specified for inspection by the

[net later than the transmittal to the ageney|. Record of a report of

department.

injury must be documented and maintained as specified in subsection

Figure: 25 TAC §289.301(cc)

(cc) of this section.
(aa) [¢bb)] Medical event.

(1) Theregistrant of a Class 3B [3b] or Class 4 laser [lasers]
or user of an IPL device must [shall] notify the department [ageney], by
telephone or electronic transmittal, within 24 hours of the discovery of
a medical event involving a Class 3B or Class 4 laser resulting in [er of
any] injury [te] or death of a patient. Within 30 days after a 24-hour [24
heur] notification is made, the registrant of a Class 3B [3b] or Class 4
laser [lasers] or the user of an IPL device must [shall] submit a written
report to the department [ageney] of the event. Record of a medical
event must be documented and maintained as specified in subsection

(cc) of this section.
(2) The written report must [shall] include [the foelowing]:

(A) the registrant's or user's name;

(B) a brief description of the event;
(C) the effect on the patient;
(D) the action taken to prevent recurrence; and

(E) whether the registrant or user informed the patient
or the patient's responsible relative or legal guardian.

(3) When a medical event occurs, the registrant or
user must [shall] promptly investigate its cause, make a record for
department [ageney] review, and retain the records as specified [stated)]
in subsection (cc) [¢ee)] of this section.

(bb) [€ee)] Reports of stolen, lost, or missing Class 3B [3b] or
Class 4 lasers and IPL devices.

(1) Each registrant of Class 3B [3b] or Class 4 lasers or
user of an IPL device must [shall] report to the department [ageney] by
telephone at (512) 458-7460, or email at RAMAssist@dshs.texas.gov,
a stolen, lost, or missing laser or IPL device within 24 hours after its
occurrence becomes known to the registrant or IPL device user.

(2) Each person required to make a report as specified in
[aeeordanee with] paragraph (1) of this subsection must [shall], within
30 days after making the telephone or email report, make a written
report to the department including [ageney that inchades the following
information]:

(A) a description of the laser or IPL device involved,
including the manufacturer, model, serial number, and class;

(B) adescription of the circumstances under which the
loss or theft occurred;

HH This sign shall be used with all Class 2 lasers and Class
3a lasers that do not exceed the appropriate MPE; as designated in
ANSTE Z136-2000; Safe Use of Lasers

H2) This sign shall be used with all Class 3a lasers that
exeeed the appropriate MPE; as designated in ANSI Z136-2000; Safe
Use of Lasers, and all Class 3b and Class 4 lascrs.]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404042

Cynthia Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 834-6655

¢ ¢ ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 306. BEHAVIORAL HEALTH
DELIVERY SYSTEM

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§306.151, relating to Purpose; §306.152, relating to Application
and Responsibility for Compliance; §306.153, relating to Defi-
nitions; §306.154, relating to Notification and Appeals Process
for Local Mental Health Authority or Local Behavioral Health
Authority Services; §306.161 relating to Screening and Assess-
ment; §306.162, relating to Determining County of Residence;
§306.163, relating to Most Appropriate and Available Treatment
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Options; §306.171, relating to General Admission Criteria for
a State Mental Health Facility or Facility with a Contracted
Psychiatric Bed; §306.172, relating to Admission Criteria for
Maximum-Security Units; §306.173, relating to Admission
Criteria for an Adolescent Forensic Unit; §306.174 relating to
Admission Criteria for Waco Center for Youth; §306.175, relating
to Voluntary Admission Criteria for a Contracted Psychiatric Bed
Authorized by an LMHA or LBHA or for a State Mental Health
Facility; §306.176, relating to Admission Criteria for a Facility
with a Contracted Psychiatric Bed Authorized by an LMHA
or LBHA or for a State Mental Health Facility for Emergency
Detention; §306.177, relating to Admission Criteria Under Order
of Protective Custody or Court-ordered Inpatient Mental Health
Services; §306.178, relating to Voluntary Treatment Following
Involuntary Admission; §306.191, relating to Transfers Between
State Mental Health Facilities; §306.192, relating to Transfers
Between a State Mental Health Facility and a State Supported
Living Center; §306.193, relating to Transfers Between a State
Mental Health Facility and an Out-of-State Institution; §306.194,
relating to Transfers Between a State Mental Health Facility
and Another Facility in Texas; §306.195, relating to Changing
Local Mental Health Authorities or Local Behavioral Health Au-
thorities; §306.201, relating to Discharge Planning; §306.202,
relating to Special Considerations for Discharge Planning;
§306.203, relating to Discharge of an Individual Voluntarily
Receiving Treatment; §306.204, relating to Discharge of an
Individual Involuntarily Receiving Treatment; §306.205, relating
to Pass or Furlough from a State Mental Health Facility or a
Facility with a Contracted Psychiatric Bed; §306.207, relating
to Post Discharge or Absence for Trial Placement: Contact
and Implementation of the Recovery or Treatment Plan; and
§306.221, relating to Screening and Intake Assessment Training
Requirements at a State Mental Health Facility and a Facility
with a Contracted Psychiatric Bed.

HHSC proposes new §306.155, relating to Local Mental Health
Authority, Local Behavioral Health Authority, and Continuity of
Care Liaison Responsibilities; §306.361, relating to Purpose;
§306.363, relating to Application; §306.365, relating to Defini-
tions; §306.367, relating to General Provisions; and §306.369,
relating to Documentation Requirements.

HHSC proposes the repeal of §306.206, relating to Absence for
Trial Placement.

BACKGROUND AND PURPOSE

The Texas Health and Human Services Commission (HHSC)
proposes amendments and the repeal of a rule in the Texas Ad-
ministrative Code (TAC), Title 26 Chapter 306, Subchapter D
relating to Mental Health Services--Admission, Continuity, and
Discharge and proposes new rules in 26 TAC Chapter 306, Sub-
chapter H relating to Behavioral Health Services--Telecommuni-
cations. The rule proposal is necessary to implement Senate Bill
(S.B.) 26, 88th Legislature, Regular Session, 2023 and House
Bill (H.B.) 4, 87th Legislature, Regular Session, 2021.

S.B. 26 requires HHSC to adopt or amend existing rules to ad-
dress a local mental health authority's (LMHA's) responsibility for
ensuring the successful transition of patients determined ready
for discharge from an HHSC mental health facility. To imple-
ment S.B. 26, the proposal amends the rules to do the following.
Require state hospitals to participate in joint discharge planning
with an LMHA. Require coordination between the LMHAs and
the state hospital to determine appropriate community services
for a patient. Require an LMHA to arrange for the provision of

services upon discharge. Require the LMHA's transition sup-
port services to complement joint discharge planning efforts. Re-
quire each state hospital to designate at least one employee to
provide transition support services for patients determined med-
ically appropriate for discharge. Require each state hospital to
concentrate transition support services on patients admitted and
discharged multiple times within 30 days, or patients who had a
long-term stay (more than 365 consecutive days). And allow vol-
untary admission to an inpatient mental health facility, including
a state hospital, only if space is available.

H.B. 4 directs HHSC to ensure that individuals receiving HHSC-
funded behavioral health services have the option to receive
services as telemedicine or telehealth services, including using
an audio-only platform, to the extent it is clinically effective and
cost-effective.

Additionally, HHSC proposes amendments to clarify statutory re-
quirements; add, remove, and update definitions; delete refer-
ences to managed care organizations (MCOs) and update Med-
icaid-related information; update and add cross-references; and
make grammatical and editorial changes for understanding, ac-
curacy, and uniformity.

SECTION-BY-SECTION SUMMARY

The proposed amendment to the title of 26 TAC Chapter 306,
Subchapter D, Mental Health Services--Admission, Continuity,
and Discharge, replaces "Admission, Continuity, and Discharge"
with "Mental Health Services--Admission, Discharge, and Conti-
nuity of Care" to make the subchapter's title more representative
of the body text.

Division 1, General Provisions

The proposed amendment to §306.151 updates the description
of the purpose of the subchapter by adding it provides require-
ments for admission, discharge, and continuity of care and speci-
fies that state hospitals, facilities with contracted psychiatric beds
(CPBs), and local intellectual and developmental disability au-
thorities (LIDDAs) are included in the service array. The pro-
posed amendment also includes in the purpose for the rules to
establish criteria for the delivery of substance use disorder (SUD)
services to individuals. The proposed amendment also updates
the purpose section to include criteria and guidelines in the sub-
chapter for individuals receiving both mental health and SUD dis-
order services. The proposed amendment also formats the rule
as subsection (a) and subsection (b) to improve the readability
of the rule.

The proposed amendment to §306.152 clarifies that the rules ap-
ply to a state hospital, a CPB, an LMHA, a local behavioral health
authority (LBHA), and a LIDDA. The proposed amendment also
clarifies that an LMHA or LBHA must require its subcontractors
to comply with Subchapter D.

The proposed amendment to §306.153 adds new definitions
to define what these terms mean when used in Subchapter
D: "Audio-only technology," "Audiovisual technology," "CoC
liaison--Continuity of care liaison," "DFPS--Texas Department
of Family and Protective Services or its designee," "Discharge
planning specialist," "DSM --Diagnostic and Statistical Manual
of Mental Disorders," "Family partner," "Furlough," "In per-
son," "Involuntary admission," "LPHA--Licensed practitioner
of the healing arts," "Outpatient management plan," "Pass,"
"PE--PASRR level Il evaluation," "PL1--PASRR level | screen-
ing," "SED--Serious emotional disturbance," "State hospital,"
and "Voluntary admission."
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The proposed amendment to §306.153 revises the following
definitions for clarification and to align with other rules: "Ab-
sence," "Admission," "Adolescent," "Adult," "Advance directive,"
"Alternate provider," "Assessment," "Assessment professional,"
"Child," "Continuity of care," "Continuity of care worker,"
"COPSD," "COPSD model," "CPB--Contracted psychiatric
bed," "CRCG," "Crisis," "Crisis treatment alternatives," "Day,"
"DD--Developmental disability," "Designated LMHA or LBHA,"
"Discharge," "Discharged unexpectedly," "Emergency medical
condition," "ID--Intellectual disability," "Inpatient services," "In-
take assessment," "LAR--Legally authorized representative,"
"LBHA--Local behavioral health authority," "LIDDA--Local intel-
lectual and developmental disability authority," "LMHA or LBHA
network provider," "LMHA or LBHA services," "Local service
area," "Mental illness," "MH priority population--Mental health
priority population," "Minor," "Nursing facility," "Offender with
special needs," "Ombudsman," "PASRR," "Peer specialist,"
"Permanent residence," "QMHP-CS--Qualified mental health
professional-community services," "Recovery," "Recovery or
treatment plan," "Screening," "SSLC--State supported living
center," "SUD--Substance use disorder," and "Treatment team."

The proposed amendment to §306.153 deletes the following
definitions because they no longer need to be defined or
are no longer used in Subchapter D: "ATP--Absence for ftrial
placement;" "Face to face;" "Facility;" "Individual involuntarily
receiving treatment;" "Individual voluntarily receiving treatment;"
"MCO--Managed care organization;" "PASRR Level | screen-
ing;" "PASRR Level Il evaluation;" "SMHF--State mental health
facility," which is being replaced by "state hospital" through-
out Subchapter D; and "Transfer." The proposed amendment
renumbers the definitions to account for new and deleted defi-
nitions.

The proposed amendment to §306.154 clarifies that any indi-
vidual eligible for Medicaid and whose services have been ter-
minated, suspended, or reduced by HHSC is entitled to a fair
hearing in accordance with 1 TAC Chapter 357, Subchapter A
(relating to Uniform Fair Hearings Rules). The proposed amend-
ment renumbers the remaining subsections, deletes repetitive
language in §306.154(b), and clarifies information on how to con-
tact the Office of the Ombudsman.

Proposed new §306.155 establishes LMHA, LBHA, and CoC li-
aison responsibilities and requires the LMHA or LBHA to develop
policies and procedures for specific CoC liaison duties and re-
sponsibilities.

Division 2, Screening and Assessment for Crisis Services and
Admission into Local Mental Health Authority or Local Behav-
ioral Health Authority Services--Local Mental Health Authority
or Local Behavioral Health Authority Responsibilities retitled as
"Screening and Assessment for Crisis Services and Admission
into Local Mental Health Authority or Local Behavioral Health
Authority Services".

The proposed amendment to §306.161, in subsection (a), clar-
ifies that an LMHA or LBHA must ensure an individual's im-
mediate screening, and if emergency care services are recom-
mended based on the screening, that the staff member com-
plies with access to community service requirements. The pro-
posed amendment to subsection (c) clarifies screening and as-
sessment requirements if an individual not in crisis presents for
services. The proposed amendment to subsection (d) clarifies
that an LMHA or LBHA must provide services immediately for
eligible individuals in the MH priority population. The proposed
amendment to subsection (d)(4) specifies that an LMHA or LBHA

has three business days to provide an individual not in the men-
tal health priority population with written notification regarding
denial of services and updates that the information provided to
include how to contact the Office of the Ombudsman.

The proposed amendment to §306.162, in subsection (a), clari-
fies county of residence requirements for adults and removes
repetitive language. The proposed amendment adds a new
paragraph (b)(3) to clarify LMHA and LBHA requirements for a
minor in DFPS conservatorship. The proposed amendment in
subsections (c) and (d) replaces "dispute" with "disagreement”
and clarifies who initiates the disagreement related to an indi-
vidual's county of residence for LMHA or LBHA services. The
proposed amendment in subsection (e) clarifies the role of the
LMHA or LBHA when an individual changes county of residence
status.

The proposed amendment to §306.163, in subsection (a), adds
SUD services to LMHA or LBHA services. The proposed amend-
ment in subsection (b)(2) clarifies that inpatient services need to
be the least restrictive "and most appropriate setting" available.
The proposed amendment in subsection (b)(3) adds "or a DD"
for accuracy and uniformity regarding referrals to LIDDAs. The
proposed amendment adds a new paragraph (9) in subsection
(b) regarding the LMHA's or LBHA's responsibility for continuity
of care and planning. The proposed amendment in subsection
(d) replaces "most integrated setting" with "least restrictive and
most appropriate setting" for clarity.

Division 3, Admission to a State Mental Health Facility or a Facil-
ity with a Contracted Psychiatric Bed--Provider Responsibilities,
retitled as "Admission to a State Hospital or a Facility with a Con-
tracted Psychiatric Bed--Provider Responsibilities."

The proposed amendment to §306.171 retitles the rule from
"General Admission Criteria for a State Mental Health Facil-
ity or Facility with a Contracted Psychiatric Bed" to "General
Admission Criteria for a State Hospital or a Facility with a Con-
tracted Psychiatric Bed" to update terminology. The proposed
amendment in subsection (b)(1) clarifies that a state hospital or
CPB may not admit an individual with a medical condition that
requires medical care not available at the facility. The proposed
amendment in subsection (c)(1) specifies a time frame of within
three business days of the individual's presentation for services
that a state hospital or CPB has to notify the designated LMHA
or LBHA that the individual has presented for services. The
proposed amendment in subsection (c)(2)(A) clarifies a statu-
tory reference for Emergency Medical Treatment and Active
Labor Act (EMTALA), and in subsection (c)(2)(B) requires that
hospital transfers must occur according to Medicare, Medic-
aid, and EMTALA regulations. The proposed amendment in
subsection (d) clarifies a facility must contact the designated
LMHA or LBHA to coordinate alternate outpatient community
services at time of admission denial. The proposed amendment
in renumbered subsection (e) requires the designated LMHA
or LBHA to contact and notify the individual, or the individual's
LAR if applicable, that the LMHA or LBHA will provide referrals
and referral follow-up.

The proposed amendment to §306.172, replaces "HHSC state
hospital policies" with a reference to "25 TAC Chapter 415, Sub-
chapter G," relating to Determination of Manifest Dangerous-
ness, and makes a minor editorial changes.

The proposed amendment to §306.173 (a)(1)(A) removes the
term "specialized" that currently describes mental health treat-
ment, and replaces "to address violent behavior" with "to ad-
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dress a risk of dangerousness." These changes are made to of-
fer greater flexibility for individual eligibility and to align rule lan-
guage. The proposed amendment revises the admission criteria
in subsection (a)(1)(C) to require a written letter of recommen-
dation from the local Community Resource Coordination Group
(CRCG) that confirms available community resources for an ado-
lescent have been exhausted. The proposed amendment re-
vises the admission criteria in subsection (a)(3) by replacing "in
accordance with HHSC state hospital policies" with "in accor-
dance with 25 TAC Chapter 415, Subchapter G (relating to De-
termination of Manifest Dangerousness)." The proposed amend-
ment in subsection (b) removes the requirement for a physician
to determine if the adolescent has an ID diagnosis.

The proposed amendment to §306.174 removes repetitive
language in subsection (a)(1) and amends subsection (a)(2)
to specify that an individual's admission to Waco Center for
Youth may occur if an individual has an SED based on the
version of the DSM currently recognized by HHSC. The pro-
posed amendment to subsection (a)(3) replaces "behavior
adjustment problems" with "behavior adjustment concerns" to
exercise person-first language. The proposed amendment to
subsection (a)(5)(A) clarifies that a referral for Waco Center for
Youth admission can be made by the LMHA, LBHA, or CRCG
when all appropriate community-based resources have been
exhausted and the Center is the least restrictive and most
appropriate environment. The proposed amendment adds new
subparagraph (C) to add DFPS as a referral source for Waco
Center for Youth admission to align with statute. The proposed
amendment to subsection (b)(1) updates the minimum age for
admission to 13 and adds that admission may not occur if the
adolescent's age at admission does not allow adequate time
for treatment programming before reaching 18 years of age.
The proposed amendment to subsection (b)(4) removes the
requirement for a physician determination for an ID diagnosis.
The proposed amendment to subsection (c) specifies a time
frame of within three business days for Waco Center for Youth
to provide an adolescent's LAR and LMHA or LBHA written
notification that states the reason for a denial in services. The
proposed amendment to subsection (d) requires written clinical
appropriateness of readmission to Waco Center for Youth and
formats the last sentence in subsection (d) as new subsection
(e) to make it a separate requirement. The proposed amend-
ment adds a new subsection (f) to require an LMHA or LBHA to
assess an adolescent for eligible services and continuity of care
if a denial occurs.

The proposed amendment to §306.175 retitles the rule from
"Voluntary Admission Criteria for a Facility with a Contracted
Psychiatric Bed Authorized by an LMHA or LBHA or for a State
Mental Health Facility" to "Voluntary Admission Criteria for a
State Hospital or a Facility with a Contracted Psychiatric Bed"
to update terminology. The proposed amendment to subsection
(a)(1)(B) adds a cross-reference regarding LAR criteria for
voluntary admission. The proposed amendment adds a new
subsection (a)(4) to clarify who qualifies to be an LAR. The pro-
posed amendment to subsection (b) adds "LIDDA" throughout
the subsection as an entity to notify if an individual does not
meet admission criteria to a state hospital or CPB; removes
repetitive language in paragraph (1); and proposes new sub-
section (b)(2) to require the LMHA or LBHA to provide referrals
and referral follow-up for ongoing services. The proposed
amendment to subsection (c)(2)(C) adds language that speci-
fies an assessment for SUD to be included in the state hospital
or CPB admission examination. The proposed amendment

replaces the current subsection (e) with a new subsection (e) to
require an LMHA or LBHA to provide, or refer the individual to,
community mental health services and supportive services to
meet the needs of the individual who does not meet admission
criteria. The proposed amendment to subsection (h), adds a
new paragraph (4) to implement Texas Health and Safety Code
§572.0026, which requires a state hospital or CPB to voluntarily
admit an individual only if there is available space at the state
hospital or CPB.

The proposed amendment to §306.176 retitles the rule from "Ad-
mission Criteria for a Facility with a Contracted Psychiatric Bed
Authorized by an LMHA or LBHA or for a State Mental Health Fa-
cility for Emergency Detention" to "Admission Criteria for a State
Hospital or a Facility with a Contracted Psychiatric Bed for Emer-
gency Detention" to update terminology.

The proposed amendment makes clarifying changes in subsec-
tions (a), (b), (c)(2), (d)(1) - (3), and (e) to use "must" where
imposing a rule as a requirement is necessary and in subsection
(e) to use "may" because the state hospital or CPB under cer-
tain conditions may or may not admit an individual for emergency
detention. The proposed amendment to subsection (d)(2) clar-
ifies that a facility is required to contact the designated LMHA
or LBHA to provide referrals and referral follow-up for ongoing
services for an individual who is not admitted on an emergency
detention; and adds a reference to Texas Health and Safety
Code Chapter 573. The proposed amendment, in subsection
(d)(2), adds new subparagraphs (A) and (B) to require the LMHA
or LBHA in the individual's county of residence to contact the
individual within 24 hours of being notified that the individual
does not meet emergency detention criteria and to provide re-
ferrals and referral follow-up for ongoing services. The proposed
amendment to subsection (e) adds new language to require that
all intake assessment documents must be provided to the indi-
vidual or the individual's LAR. The proposed amendment in sub-
section (e)(1) - (5) makes minor editorial changes for clarity.

Proposed amendments to §306.177(a) clarifies a state hospital
or CPB may admit an individual after receiving an order of pro-
tective custody; removes language in §306.177(b) that describes
how an individual's admission is not a medical act; and amends
§306.177(c) to clarify that the intake assessment must be con-
ducted with an individual, and their LAR if applicable.

Division 4, Transfers and Changing Local Mental Health Author-
ities or Local Behavioral Health Authorities

The proposed amendment to §306.191 retitles the rule from
"Transfers Between State Mental Health Facilities" to "Transfers
Between State Hospitals" to update terminology. The proposed
amendment in subsection (d) clarifies that the state hospital
initiating the transfer must also notify the designated LMHA,
LBHA, or LIDDA of the transfer.

The proposed amendment to §306.192 retitles the rule from
"Transfers Between a State Mental Health Facility and a State
Supported Living Center" to Transfers Between a State Hospital
and a State Supported Living Center" to update terminology.

The proposed amendment to subsection (a)(1)(A) updates a rule
reference and makes other minor editing changes. The pro-
posed amendment to subsection (b)(1)(C) clarifies the rules and
statutes governing the transfer of an individual from an SSLC
to a state hospital by adding "Texas Health and Safety Code
§575.012." The proposed amendment to subsection (b)(2) clari-
fies that the receiving state hospital and the initiating SSLC must
notify the designated LMHA, LBHA, or LIDDA of the transfer.
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The proposed amendment to §306.193 retitles the rule from
"Transfers Between a State Mental Health Facility and an
Out-of-State Institution" to "Transfers Between a State Hospital
and an Out-of-State Facility" to update terminology.

The proposed amendment to §306.194 retitles the rule from
"Transfers Between a State Mental Health Facility and Another
Facility in Texas" to "Transfers Between a State Hospital and
Another Facility in Texas" to update terminology. The proposed
amendment to subsection (a) clarifies that the section applies to
a transfer between a state hospital and a psychiatric hospital not
operated by HHSC. The proposed amendment to subsection
(b) clarifies that an individual may transfer from a state hospital
to a federal agency and requires the transferring state hospital
to notify the designated LMHA or LBHA of the transfer. The pro-
posed amendment to subsection (c) replaces "govern transfer
of" to "may transfer" for clarification. The proposed amendment
also updates terminology.

The proposed amendment to §306.195, in subsection (a)(1)(A),
requires the originating LMHA or LBHA to ensure the CoC liaison
submits requested information to the new LMHA or LBHA within
seven days after a transfer request. The proposed amendment
adds a new subparagraph (a)(1)(B) to require the CoC liaison
to initiate transition planning with the receiving LMHA or LBHA
and renumbers the subsequent subparagraphs. The proposed
amendment to subsection (a)(1)(C) updates LMHA or LBHA re-
quirements to educate the individual, or the individual's LAR if
applicable, on the provisions of the individual's transfer. The pro-
posed amendment adds new paragraph (2) in subsection (a) to
clarify requirements for the receiving LMHA or LBHA when an
individual changes LMHAs or LBHAs and renumbers the subse-
quent paragraphs. The proposed amendment renumbers cur-
rent paragraph (2) in subsection (a) as paragraph (3), and in
renumbered paragraph (3)(A)(iv), removes "the individual" as a
minor editorial change.

The proposed amendment to §306.201, in subsection (a), re-
quires the state hospital or CPB to send an electronic admission
initial notification within three business days to the appropriate
LMHA, LBHA, and LIDDA to initiate discharge planning. The
proposed amendment to subsection (b) requires the state hos-
pital or CPB to initiate coordination of discharge planning. The
proposed amendment to subsection (b)(2) adds a requirement
for the state hospital or CPB to invite the LMHA, LBHA, or
LIDDA, to routine recovery or treatment plan meetings with at
least 24-hour notification of the meeting. The proposed amend-
ment to subsection (b)(3) clarifies that the state hospital or CPB
must coordinate discharge planning with the LMHA, LBHA, or
LIDDA before the individual's discharge. The proposed amend-
ment adds a paragraph (4) in subsection (b) to require the
LMHA or LBHA to facilitate the transition of individuals who are
determined by the state hospital or CPB to be medically appro-
priate for discharge by connecting them to resources available
in the individual's county of residence or choice. The proposed
amendment to §306.201 subsection (c)(2) clarifies requirements
for the state hospital or CPB, and the LMHA, LBHA, or LIDDA
to jointly identify, recommend, and help coordinate access to
and supports for the individual and the individual's LAR if appli-
cable. The proposed amendment to subsection (c)(3) clarifies
requirements for the LMHA, LBHA, CoC liaison, or LIDDA con-
tinuity of care worker, to establish referrals to housing services
and support. The proposed amendment to subsection (c)(4)
requires the LMHA or LBHA CoC liaison, or LIDDA continuity of
care worker, to identify potential providers and resources for the
services and supports recommended and arrange for provision

of services upon discharge to align with Texas Health and Safety
Code §534.0535. The proposed amendment to subsection
(c)(5) clarifies that the state hospital or CPB must attempt to
educate the individual, and the individual's LAR if applicable, to
prepare them for care after discharge or if the individual is on
a pass or furlough from the facility. The proposed amendment
to subsection (c)(7) adds LIDDAs as an entity that must comply
with the PASSR requirements and replaces "recommended
to move" with "referred" for clarity. The proposed amendment
to subsection (d)(1) clarifies requirements for the discharge
plan. The proposed amendments to subsection (d)(1)(A) -
(C) removes "The SMHF or facility with a CPB documents"”
for clarity; adds proposed new §306.201(d)(1)(D) that requires
the discharge plan to include documentation of arrangements
and referrals, and renumbers subsequent paragraphs. The
proposed amendment to subsection (d)(1)(E) replaces the word
"problems" with "behavioral health symptoms" and replaces
"issues" with "symptoms" for clarity. The proposed amendment
to subsection (d)(1)(J)(ii) clarifies the required time frame for
providing and paying for medication. The proposed amend-
ment to subsection (d)(5)(B) updates the process for when an
LMHA or LBHA disagrees with the treatment team's decision
concerning discharge. The proposed amendment to subsection
(e)(1) clarifies that discharge notification requires authorization
by the individual or the individual's LAR, if applicable. The
proposed amendment to subsection (e)(2) adds "who voluntarily
consented for the individual's own admission" to discharge pro-
cedures when an individual is at least 16, but less than 18 years
of age, and a 72-hour time frame for notifying the individual's
family or any identified person providing support of the individ-
ual's discharge for clarification. The proposed amendment to
subsection (e)(3) adds "must" to impose a requirement for the
state hospital or DPB to notify the minor's LAR of the discharge.
The proposed amendment to subsection (f)(1)(A) clarifies and
adds two new requirements for a state hospital or CPB if the
LAR or the LAR's designee is unwilling to retrieve the minor
upon discharge and the LAR is not a state agency. The pro-
posed amendment to subsection (g)(1) clarifies a state hospital
or CPB must inform the designated LMHA, LBHA, or LIDDA of
the individual's anticipated or unexpected discharge and convey
the contact information of the individual, or the individual's LAR
if applicable. The proposed amendment to subsection (g)(4)
revises the requirement to include the individual's destination
address after discharge, or while on pass or furlough. The
proposed amendment to subsection (g)(7) adds "an ID, or a
DD" as information provided to the designated LMHA, LBHA,
or LIDDA before discharge. The proposed amendment to sub-
section (h)(2) removes extraneous information pertaining to an
individual's records. The proposed amendment to subsection
(i)(2) replaces "staff with an equivalent credential to a social
worker" with "designee" for clarity. The proposed amendment to
subsection (j)(1) includes a LIDDA as a collaborator for secure
transportation for an individual's discharge. The proposed
amendment adds a new subsection (I) to require an LMHA or
LBHA to provide continuity of care services designed to support
joint discharge planning efforts to align with Texas Health and
Safety Code §534.0535. The proposed amendment updates
terminology as needed throughout the section and updates rule
references.

The proposed amendment to §306.202, subsection (a) clarifies
that a mental health peer specialist or recovery support peer spe-
cialist can provide non-clinical supports, and updates the ter-
minology for these roles. The proposed amendment creates
new subsection (b) to align with Texas Health and Safety Code
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§534.053 and renumbers the subsequent subsections. The pro-
posed amendment to renumbered subsection (g)(1)(A) clarifies
that an individual committed to a state hospital or a CPB under
Texas Code of Criminal Procedure Article 46B.102, may only be
discharged by order of the committing court, and in (g)(1)(B) clar-
ifies that an individual committed to a state hospital or a CPB
under Texas Code of Criminal Procedure Article 46B.073 must
be discharged and transferred in accordance with Texas Code
of Criminal Procedure Articles 46B.081. The proposed amend-
ment to renumbered subsection (g)(2) clarifies that an individual
committed to a state hospital or CPB under Texas Code of Crim-
inal Procedure Chapter 46C may only be discharged by order of
the committing court. The proposed amendment to renumbered
subsection (h)(1)(A), (B), and (C) adds "LBHA" to replace one
of the two references to "LMHA" to correct these rules. The pro-
posed amendment to renumbered subsection (h)(1)(C) adds "re-
quired in paragraph (1)(A) of this subsection" for clarity. The pro-
posed amendment updates terminology as needed and makes
minor editing change. The term "face-to-face" is also replaced
throughout the section with "in-person” for clarity.

The proposed amendment to §306.203 retitles the rule from
"Discharge of an Individual Voluntarily Receiving Treatment"
to "Discharge of an Individual Voluntarily Receiving Inpatient
Treatment" to clarify the type of treatment. The proposed
amendment adds "must" in subsections (b)(2) and (d)(2)(B) and
(C), to clarify requirements regarding discharge requests. The
proposed amendment in subsection (e)(1)(A) removes "treat-
ment as a patient" and adds "and released to the minor's LAR"
to subsection (e)(1)(B) for clarification regarding discharge. The
proposed amendment to subsection (f) clarifies that when with-
drawing the request for discharge, an individual documents and
signs a written statement. The proposed amendment updates
terminology and the titles of a division and a rule referenced in
the section and makes other minor editorial changes.

The proposed amendment to §306.204 replaces "facility with a
CPB administrator" with "administrator of the CPB" throughout
subsection (b) for clarity and makes corrections by adding "state
hospital or" to all instances of "CPB" in subsection (c)(3). The
proposed amendment also adds that coverage for psychoactive
medications also applies when an individual is on a pass under

(©)(3)-

The proposed amendment to §306.205 retitles the rule from
"Pass or Furlough from a State Mental Health Facility or a
Facility with a Contracted Psychiatric Bed" to "Pass or Furlough
from a State Hospital or a Facility with a Contracted Psychi-
atric Bed" to update terminology. The proposed amendment
replaces the current subsection (a) with new subsection (a) to
clarify the pass or furlough requirements for an individual under
consideration for discharge. The proposed amendment adds
new subsection (b) to clarify the circumstances when a state
hospital or CPB administrator may contact a peace officer. The
proposed amendment adds new subsection (c) to clarify that the
LMHA or LBHA must ensure an individual receives proper care
and medical attention if detained in a nonmedical facility by a
peace officer and renumbers the subsequent subsections. The
proposed amendment to renumbered subsection (d) replaces
"authorized absence that exceeds 72 hours" with "furlough" for
clarity. The proposed amendment to renumbered subsection
(d)(3) and (4) clarify the hearing officer's role and responsibilities
after an administrative hearing regarding a furlough concludes.
The proposed amendment to renumbered subsection (d)(5)
replaces "absence" with "furlough" for clarity. The proposed

amendment to renumbered subsection (e) replaces "absences"
with "a pass or furlough" for clarity.

The proposed repeal of §306.206 is necessary because the ter-
minology "ATP--absence for trial placement" is no longer used
in Subchapter D.

The proposed amendment to §306.207 retitles the rule from
"Post Discharge or Absence for Trial Placement: Contact and
Implementation of the Recovery or Treatment Plan " to "Post
Discharge or Furlough: Contact and Implementation of the Re-
covery or Treatment Plan" to update terminology and changes
the formatting from paragraphs to subsections. The proposed
amendment adds "within seven days after discharge" in sub-
section (a)(2), and adds a new paragraph (3) to require the
designated LMHA or LBHA to ensure the successful transition
of individuals determined by the state hospital or CPB to be
medically appropriate for discharge in accordance with Texas
Health and Safety Code §534.0535 to align with statute.

Division 6, Training

The proposed amendment to §306.221 retitles the rule from
"Screening and Intake Assessment Training Requirements at
a State Mental Health Facility and a Facility with a Contracted
Psychiatric Bed" to "Screening and Intake Assessment Train-
ing Requirements at a State Hospital and a Facility with a
Contracted Psychiatric Bed" and makes other editing changes
where needed to update terminology.

Proposed new Subchapter H, Behavioral Health Ser-

vices--Telecommunications

Proposed new §306.361 describes that the purpose of new Sub-
chapter H is to establish methods and parameters of service de-
livery for individuals receiving general-revenue funded behav-
ioral health services that the Texas Health and Human Services
Commission determines are clinically effective and cost-effective
in accordance with Texas Government Code §531.02161.

Proposed new §306.363 establishes that the rules apply
to LMHAs, LBHAs, substance use intervention providers,
substance use treatment providers, and their subcontracted
providers.

Proposed new §306.365 defines terms used in the proposed new
subchapter.

Proposed new §306.367 establishes parameters for the deliv-
ery of services using audiovisual or audio-only technology under
this subchapter if permitted by provider's state license, permit, or
other legal authorization. Proposed new subsection (b) requires
providers adhere to Medicaid policy, procedures, rules, and guid-
ance. Proposed new subsection (c) allows providers delivering
behavioral health services that do not have a procedure code
billable in Medicaid to deliver the service either in person, by
audiovisual technology, or by audio-only technology. Proposed
new subsection (d) sets forth the requirements for a provider de-
livering behavioral health services by audiovisual technology or
by audio-only technology as permitted under proposed new Sub-
chapter H. Proposed new subsection (e) requires a provider to
ensure any software or technology used complies with all ap-
plicable state and federal requirements and confidentiality and
data encryption requirements.

Proposed new §306.369, in subsection (a), requires a provider to
accurately document the services rendered, identify the method
of service delivery, and adhere to the same documentation re-
quirements for behavioral health services delivered by audiovi-
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sual or audio-only technology as for service delivery in person.
Proposed new subsection (b) requires a provider, prior to de-
livering a behavioral health service by audio-only technology,
to obtain informed consent from the individual, or the individ-
ual's LAR if applicable, and sets forth requirements for docu-
mentation of informed consent. Proposed new subsection (c)
requires providers to adhere to documentation requirements in
accordance with publications and conditions described in pro-
posed new §306.367(b) if the general revenue-funded behav-
ioral health service has a procedure code that is billable in Med-
icaid.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create new regulations;

(6) the proposed rules will expand and repeal existing regula-
tions;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or
rural communities as there are no requirement to alter current
business practices. The proposed rules provide guidance to
providers on programmatic requirements.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose
a cost on regulated persons; and are necessary to implement
legislation that does not specifically state that §2001.0045
applies to the rules.

PUBLIC BENEFIT AND COSTS

Trina Ita, Deputy Executive Commissioner of Behavioral Health
Services, has determined that for each year of the first five years
the rules are in effect, the public benefit will be that transition sup-
port teams will prepare the highest need/most complex patients

for transition, provide post-move monitoring, and ensure collab-
orative problem-solving among providers to avoid readmission
or other undesired outcomes. The public benefit will also be in-
creased access to services via telehealth.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause all new requirements are included in contracts already in
place, therefore there is no change to current business practices
and no new fees or costs imposed on those required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R018" in the subject
line.

SUBCHAPTER D. MENTAL HEALTH
SERVICES--ADMISSION, CONTINUITY, AND
DISCHARGE

DIVISION 1. GENERAL PROVISIONS

26 TAC §§306.151 - 306.155

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and §531.008
which requires the Executive Commissioner of HHSC to estab-
lish a division for administering state facilities, including state
hospitals and SSLCs; Health and Safety Code §533.014 which
requires the Executive Commissioner of HHSC to adopt rules
relating to LMHA treatment responsibilities, §533.0356 which al-
lows the Executive Commissioner to adopt rules governing LB-
HAs, §533A.0355 which requires the Executive Commissioner
of HHSC to adopt rules establishing the roles and responsibil-
ities of LIDDAs, §534.052 which requires the Executive Com-
missioner of HHSC to adopt rules necessary and appropriate
to ensure the adequate provision of community-based services
through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of ser-
vices and planning for patient care between HHSC facilities and
LMHAs, and §552.001 which provides HHSC with authority to
operate the state hospitals.
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The amendments affect Texas Government Code §531.0055.
$306.151.  Purpose.
(a) The purpose of this subchapter is to:

(1) provide requirements on admission, discharge, and
continuity of care; and

(2) address the interrelated roles and responsibilities of
state hospitals, CPBs, LMHAs, LBHAs, and LIDDAs [mental health
faeilities; loeal mental health authorities; and loeal behavioral health
autherities] in the delivery of mental health and co-occurring SUD
services to individuals.

(b) This subchapter establishes criteria for individuals receiv-
ing mental health services and SUD services and provides guidelines
related to:

(1) clinically appropriate [patient] placement in an inpa-
tient, residential, or community setting based on screening and assess-
ment of the individual,

(2) timely access to evaluation and mental health, SUD,
and other [treatment] services in the least restrictive and most appro-
priate setting; and

(3) [effectively, and without interruption;] transitioning
care between service types and providers for individuals receiving
mental health or SUD services at state hospitals, CPBs, LMHAs,
LBHAs, and LIDDAS, effectively and without interruption [mental
health autherities].

$306.152.  Application and Responsibility for Compliance.

(a) This subchapter applies to:

(1) a state hospital [mental health faeility SMHB)];

(2) a CPB [faeility with a centracted psychiatrie bed
(EPB)];

(3) an LMHA [a lecal mental health autherity (EMHA)];
[ef]

(4) anLBHA [aleeal behavioral health autherity (EBHA)];
and

f(4) an LMHA or LBHA with a local service area that is
served by a managed eare erganization (MCO); to the extent the eon-
tract between the Health and Human Services Commission (HHSC)
and the EMHA or EBHA requires complianee with ene or more provi-
stons of this subehapter; and}

(5) aLIDDA.

5 an MCO; as required by the managed eare centraets
aged eare produets:]

(b) [Respensibility for Compliance:] An LMHA or LBHA

must require its subcontractors to comply with this subchapter.[:]

HH must require by contraet with providers in its netwerls
that the providers comply with Division 2 of this subchapter (relating
Local Mental Health Autherity or Local Behavioral Health Authority
Serviees—Local Mental Health Autherity or Loecal Behavioral Health
Avutherity Respensibilities) and Division 3 of this subchapter (relating
to Admission te a State Mental Health Faeility or a Faeility with a
Contracted Psychiatric Bed—-Provider Responsibilities); and}

contract and the requirements in Division 2 and Divisien 3 of this
subchapter.]
§$306.153.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Absence--When an individual, previously admitted to
a state hospital or CPB, [an SMHE] and [whe is] not discharged from
the admitting facility [SMHE], is physically away from the facility
[SMHE] for any reason, including hospitalization, home visit, special
activity, or unauthorized departure[; or absenee for trial placement].

(2) Admission--Includes:

(A) an [An] individual's acceptance to a state hospital
or [an SMHFE's eustody or a faeility with a] CPB for voluntary or in-
voluntary inpatient or residential treatment services; or[; based en:]

/(i) a physician's order issued in accordance with
§306.175(h)(2)(C) of this subchapter (rclating to Voluntary Admission
Criteria for a Facility with a Contracted Psychiatric Bed Authorized
by an LMHA or LBHA or for a State Mental Health Facility):]

[(if) a physician's order issued in accordance with
§306176(e)(3) of this subehapter (relating to Admission Criteria fora
Facility with a Contracted Psychiatric Bed Authorized by an LMHA or
EBHA or for a State Mental Health Faeility for Emergeney Detention):}

a court's order of protective custody issued in
accordance with Texas Health and Safety Code §574.022;]

i) a eourt's erder for temperary inpatient mental
health services issued in accordanee with Texas Health and Safety Code
§574-034; or Texas Family Code Chapter 5551

ffv) a ecourt's order for extended inpatient mental
health serviees issued in accordance with Texas Health and Safety
Code §574-035; or Texas Eamily Code Chapter 55; or}

fti)  a court's order for commitment issued in ae-
cordance with the Texas Code of Criminal Procedure, Chapter 46B or
Chapter 46C-

(B) the [Fhe] acceptance of an individual in the mental
health priority population into LMHA or LBHA services.

(3) Adolescent--An individual who is [at least] 13 years of
age, but younger than 18 years of age.

(4) Adult--An individual who is at least 18 years of age or

older.

(5) Advance directive--As used in this subchapter, in-
cludes:

(A) an instruction made under Texas Health and Safety
Code Chapter 166 [§8166.032; 166.034 or 166.035 to administer; with-
held; or withdraw hfe-sustammg treatment in the event of & terminal
or irreversible condition]; or

[(B) an out-of-hospital DNR order, as defined by Texas
Hecalth and Safety Code §166.081:]

HE) & medical power of attorney under Texas Health
and Safety Code; Chapter 166; Subchapter D; or}

(B) [(®)] a declaration for mental health treatment
made [for preferences or instructions regarding mental health treat-
ment] in accordance with Civil Practice and Remedies Code Chapter
137.
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(6) Alternate provider--An entity that provides mental
health services or SUD [substance use disorder treatment] services
in the community but does not provide these services under contract

(11) Audiovisual technology--A synchronous interactive,
two-way audio and video communication that conforms to privacy re-
quirements under the Health Insurance Portability and Accountability

[pursuant to a contract or memorandum of understanding] with an
LMHA or LBHA.

(7) APRN--Advanced practice registered nurse. A regis-
tered nurse licensed by the Texas Board of Nursing to practice as an
advanced practice registered nurse as provided by Texas Occupations
Code §301.152.

(8) Assessment--The administrative process a state hospi-
tal or [an SMHFE or a facility with a] CPB uses to gather information
from an individual [a prespeetive patient], including a medical his-
tory and the concerns [preblem] for which the individual [prespeetive
patient] is seeking treatment, to determine whether the individual [a
prospeetive patient| should be examined by a physician to determine if
admission is clinically justified, as defined by Texas Health and Safety
Code §572.0025(h)(2).

(9) Assessment professional--In accordance with Texas
Health and Safety Code §572.0025(c) - (d)[§572:0025(e)-(d)], a staff
member of a state hospital or [an SMHE er faeility with a] CPB, whose
responsibilities include conducting the intake assessment described
in §306.175(g) of this subchapter (relating to Voluntary Admission
Criteria for a State Hospital or a Facility with a Contracted Psychiatric
Bed) and §306.176(e) of this subchapter (relating to Admission Crite-
ria for a State Hospital or a Facility with a Contracted Psychiatric Bed
for Emergency Detention), and who is:

(A) a physician licensed to practice medicine under
Texas Occupations Code[;] Chapter 155;

(B) aphysician assistant licensed under Texas Occupa-
tions Codel[;] Chapter 204;

(C) an APRN licensed under Texas Occupations
Codel[;] Chapter 301;

(D) a registered nurse licensed under Texas Occupa-
tions Code[;] Chapter 301;

(E) a psychologist licensed under Texas Occupations
Code[;5] Chapter 501;

(F) apsychological associate licensed under Texas Oc-
cupations Code[;] Chapter 501;

(G) a licensed professional counselor licensed under
Texas Occupations Code[;] Chapter 503;

(H) a licensed social worker licensed under Texas Oc-
cupations Code[;] Chapter 505; or

(I) alicensed marriage and family therapist licensed un-
der Texas Occupations Code[;] Chapter 502.

(10) Audio-only technology--A synchronous interactive,
two-way audio communication that uses only sound and that con-
forms to privacy requirements of the Health Insurance Portability
and Accountability Act. Audio-only includes the use of telephonic
communication. Audio-only does not include audiovisual or in-person
communication.

ua%euﬁeﬂ&yadm{&edfeaﬂSMHP}sphyﬂea&yawayﬂemfheSMHF
for the SMHE to evaluate the individual's adjustment to a particular
living arrangement before the individual's discharge and as a potential
residence following discharge. An ATP is a type of furlough; as refer-
enced in Texas Health and Safety Code, Chapter 574, Subchapter F.]

Act. Audiovisual does not include audio-only or in-person communi-
cation.

(12) [(HD)] Business day--Any day except a Saturday, Sun-
day, or legal holiday listed in Texas Government Code §662.021.

(13) [E2)] Capacity--An individual's ability to understand
and appreciate the nature and consequences of a decision regarding the
individual's medical treatment, and the ability of the individual to reach
an informed decision in the matter.

(14) [E3)] Child--An individual who is at least three years
of age, but younger than 13 years of age.

(15) CoC liaison--Continuity of care liaison. A dedicated
full-time staff member who is a QMHP-CS or LPHA that facilitates

continuity of care.

(16) [(4)] Continuity of care--Activities designed to en-
sure an individual is provided uninterrupted services during a transition
between inpatient and outpatient services and that assist the individual,
and the individual's LAR if applicable, in identifying, accessing, and
coordinating LMHA or LBHA services and other appropriate services
and supports in the community needed by the individual, including:

(A) assisting with admissions and discharges;

(B) facilitating access to appropriate services and sup-
ports in the community, including identifying and connecting the in-
dividual with community resources, and coordinating the provision of
services;

(C) participating in developing and reviewing the indi-
vidual's recovery or treatment plan;

(D) promoting implementation of the individual's re-
covery or treatment plan; and

(E) coordinating notification of continuity of care ser-
vices between the individual and the individual's family and any other
person providing support as authorized by the individual, and the indi-
vidual's LAR, if applicable [any].

(17) [E5)] Continuity of care worker--A [An EMHA;
EBHA; er] LIDDA staff member responsible for providing continuity
of care services. [The staff member may collaborate with a peer
speetalist; recovery speetalist; or family partner to provide continuity

of serviees:]

(18) [46)] COPSD--Co-occurring psychiatric and sub-
stance use disorder.

(19) [@H] COPSD model--An application of evi-
dence-based practices for an individual diagnosed with co-occurring
conditions of psychiatric [mental illness] and substance use disorder.

(20) [€+8)] CPB--Contracted psychiatric bed. A facility
with an HHSC-contracted [A state-funded eontracted] psychiatric bed
that:

(A) includes a community mental health hospital and a
private psychiatric bed that:

(i) [€A)] is authorized by an LMHA or LBHA; and
(ii) [B}] is used for inpatient care in the community;

[5] and [¢his]

(B) does not include a crisis respite unit, crisis residen-
tial unit, an extended observation unit, or a crisis stabilization unit.
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(21) [@9)] CRCG--Community Resource Coordination
Group. A local interagency group comprised of public and private
providers who collaborate to develop individualized service plans for
individuals whose needs may be met through interagency coordination
and cooperation. CRCGs are established and operate in accordance
with a Memorandum of Understanding on Services for Persons Need-
ing Multiagency Services, as required by Texas Government Code
§531.055.

(22) [29)] Crisis--A situation in which:

(A) an individual presents an immediate danger to self
or others;

(B) an individual's mental or physical health is at risk
of serious deterioration; or

(C) an individual believes the individual [ke] presents
an immediate danger to self or others, or the individual's mental or
physical health is at risk of serious deterioration.

(23) [@2BH] Crisis treatment alternatives--Commu-
nity-based facilities or units and services providing short-term,
residential crisis treatment to ameliorate a behavioral health crisis in
the least restrictive and most appropriate environment, including crisis
stabilization units, extended observation units, crisis residential units,
and crisis respite units. The intensity and scope of services varies by
facility type and is available in a local service area based upon the
local needs and characteristics of the community.

(24) [2)] Day--A calendar day, unless otherwise specified
[Calendar day].

(25) [3)] DD--Developmental disability. A disability
that meets the criteria described in [As listed in the] Texas Health and
Safety Code §531.002(15). [§531-002; an individual with a severe;

chronic disability attributable to a mental or physical impairment or a
combination of mental and physieal impairments that:]

HA) manifests before the person reaches 22 years of

age;]
B is likely to eontinue indefinitelys}
HE) reflects the individual's need for a combination and

sequence of special, interdisciplinary, or generic services, individual-
ized supperts; or other forms of assistance that are of a lifelong or ex-

[(D) results in substantial functional limitations in three
f(ii)  learning:]

(26) [24)] Designated LMHA or LBHA--The LMHA or
LBHA:

(A) that serves the individual's county of residence,
which is determined in accordance with §306.162 of this subchapter
(relating to Determining County of Residence); or

(B) that does not serve the individual's county of resi-
dence but has taken responsibility for ensuring the individual's [EMHA
or EBHA] services.

(27) DFPS--Texas Department of Family and Protective
Services or its designee.

(28) [25)] Discharge--Means:

(A) the [Erom an SMHE or a faeility with a CPB: The]
release of an individual from the custody and care of a provider of
inpatient services; or [-]

(B) the [From EMHA er LBHA serviees: The] termi-
nation of LMHA or LBHA services delivered to an individual by the
individual's [an] LMHA or LBHA.

(29) Discharge planning specialist--A designated state hos-
pital staff member responsible for coordinating continuity of care ser-
vices with a specific focus on an individual's community transition in
accordance with Texas Health and Safety Code §534.0535. This term
is synonymous with a "transition support specialist."

(30) [26)] Discharged unexpectedly--A discharge from
the custody and care of a provider of inpatient services [an SMHE or

faeility with a CPB]:

(A) due to an individual's unauthorized departure;

(B) at the individual's request;
(C) due to a court releasing the individual;
(D) due to the death of the individual; or

(E) due to the execution of an arrest warrant for the in-
dividual.

(31) DSM--Diagnostic and Statistical Manual of Mental
Disorders published by the American Psychiatric Association.

(32) [2D] Emergency medical condition--This term has
the meaning assigned by the Emergency Medical Treatment and Active
Labor Act (42 U.S.C. §1395dd), regarding Examination and treatment
for emergency medical conditions and women in labor. [A mediecal
condition manifesting itself by acute symptoms of sufficient severity
@nelading severe pain; psyehiatrie disturbanees; or symptoms of sub-
stanee use disorder) such that the absence of immediate medical atten-
tion could reasenably result in:]

[(A) placing the health of the individual (or with respect
teapregnaﬂ%wemaﬁ%hehea#h#thewemaﬂerheruﬂbemehﬂd}%
others in serious jeopardy:}

{B) serious impairment to bodily functions:}

[(C) serious dysfunction of any bodily organ or part;]
[D) serious disfigurement; or]

[(E) in the case of a pregnant woman having contrac-

i) inadequate time to affeet a safe transfer to an-
it} atransfer pesing a threat to the health and safety
of the woman or the unborn child}
[28) Eace-to-face—A form of contact occurring in person
or through the use of audiovisual or other telecommunications technol-
ogy}
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not inclade a nursing facility or an assisted living faeility}-

(33) Family partner--An experienced, trained primary
caregiver, such as the parent of an individual with a mental illness
or serious emotional disturbance, who provides peer mentoring,
education, and support to the caregivers of a child who is receiving
mental health community services in accordance with Chapter 301,
Subchapter G of this title (relating to Mental Health Community
Services Standards).

(34) Furlough--The authorization for an individual to leave
from a state hospital or CPB for longer than a 72-hour period in accor-
dance with Texas Health and Safety Code Chapter 574, Subchapter F.

(35) [39)] HHSC--Texas Health and Human Services
Commission or its designee.

(36) [(849] ID--Intellectual disability. A disability that
meets the criteria in [Consistent with| Texas Health and Safety Code
§591.003[; significantly sub-average general intellectual funetioning
existing concurrently with defieits in adaptive behavior and originating
before age 18].

(37) [6B2)] Individual--A person seeking or receiving ser-
vices under this subchapter.

{(339 Individual mve}uﬂtarﬂy reeceiving treatment—-An in-
dividual receiving inpatient services based on an admission to a state
mental health facility or a facility with a CPB made in accordance

[(A)  §306.176 of this subchapter:]

[(B) §306.177 of this subchapter (relating to Admission
Criteria Under Order of Protective Custody or Court-ordered Inpatient
Mental Health Services);]

[(C) an order for temporary inpatient mental health
serviees issued in accordanee with Texas Health and Safety Cede
§574.034 or Texas Family Code, Chapter 55:]

(D) an order for extended inpatient mental health
services issued in accordance with Texas Health and Safety Code
§574.035 or Texas Family Code, Chapter 55:]

[(E) an order for commitment issued in accordance with
Texas Code of Criminal Procedure, Chapter 46B: or}

HE) an order for commitment issued in accordance with

[34) Individual vol . .. indie

[(A)  §306.175 of this subchapter; or]

HB) §306-178 of this subchapter (relating to Voluntary
TFreatment Following Inveluntary Admissien)}

(38) [B5)] Inpatient services--Residential psychiatric
treatment provided to an individual in:

(A) a state hospital; [ar SMHE]
(B) a [faeility with a] CPB; [5]

(C) a hospital licensed under [the] Texas Health and
Safety Code[;] Chapter 241 or Chapter 577, [; er]

(D) a crisis stabilization unit [ESY] licensed under
Chapter 510 of this title (relating to Private Psychiatric Hospitals and
Crisis Stabilization Units); or

(E) any other type of mental health hospital.

(39) In person--Within the physical presence of another
person. In person does not include audiovisual or audio-only commu-
nication.

(40) [E36)] Intake assessment--The administrative process
conducted by an assessment professional for:

(A) gathering information about an individual, [&

prospeetive patient] including the psychiatric and medical history,
social history, symptomology, and support system; and

(B) giving the individual [a prespeetive patient] infor-
mation about the facility and the facility's treatment and services.
(41) Involuntary admission--An individual receiving inpa-
tient services based on an admission to a state hospital or CPB in ac-
cordance with:

(A) §306.176 of this subchapter (relating to Admission
Criteria for a State Hospital or a Facility with a Contracted Psychiatric
Bed for Emergency Detention);

(B) §306.177 of this subchapter (relating to Admission
Criteria Under Order of Protective Custody or Court-ordered Inpatient
Mental Health Services);

(C) an order for temporary inpatient mental health
services issued in accordance with Texas Health and Safety Code
§574.034 or Texas Family Code Chapter 55;

(D) an order for extended inpatient mental health
services issued in accordance with Texas Health and Safety Code
§574.035 or Texas Family Code Chapter 55;

(E) an order for commitment issued as described in
Texas Code of Criminal Procedure Chapter 46B; or

(F) an order for commitment issued as described in
Texas Code of Criminal Procedure Chapter 46C.

(42) [6D] LAR--Legally authorized representative. A
person authorized by state law to act on behalf of an individual. [fer

the purpeses of]
HA) admission; transfer or discharge that includes:}

i) aparent; non-Department of Family and Protee-
tive Services managing conservator or guardian of a miner;]

f6ii) a Department of Eamily and Proteetive Serviee
managing conservator of a miner aeting pursuant to Texas Health and
Safety Code §572-:001 (e-2) - (e-4); and]

[(iii) a person eligible to consent to treatment for a
minor under §32.00H(a);, Texas Family Code; or a person who may
request from a distriet eourt autherization under Texas Family Code;
Chapter 35 for the temporary admission of a minor.]

HB) consent on behalf of an individual with regard to
a matter deseribed in this subehapter other than admissien; transfer or
discharge ineludes:}

i) persens deseribed by subparagraph (A) of this
paragraph; and}

/i) anagent acting under a Medical Power of Attor-
ney under Texas Health and Safety Code; Chapter 166 or a Declaration
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Code, Chapter 137.]

(43) [38%)] LBHA--Local behavioral health authority. An
entity designated as an LBHA by HHSC in accordance with Texas

Health and Safety Code §533.0356(a) [§533-0356].

(44) [B9)] LIDDA--Local intellectual and developmental
disability authority. An entity designated by HHSC in accordance with
Texas Health and Safety Code §533A.035(a) [§533A-035].

(45) [49)] LMHA--Local mental health authority. An en-
tity designated as an LMHA by HHSC in accordance with Texas Health
and Safety Code §533.035(a).

(46) [4H] LMHA or LBHA network provider--An entity
that provides mental health and SUD services in the community pur-
suant to a contract or memorandum of understanding with an LMHA
or LBHA, including that part of an LMHA or LBHA directly providing
mental health services.

(47) [¢42)] LMHA or LBHA services--Inpatient mental
health and outpatient mental health and SUD services provided by an
LMHA or LBHA network provider to an individual in the individual's
home community.

(48) [€43)] Local service area--A geographic area com-
posed of one or more Texas counties defining the population that may
receive services from an LMHA, [er] LBHA, or LIDDA.

emedbyGhap%er%ef%hel@easlﬂsufaﬂeeQede%eepefa%easahea&h
maintenance organization or to issue a private provider benefit plan-

(49) LPHA--Licensed practitioner of the healing arts. This
term has the meaning as defined in §301.303 of this title (relating to

Definitions).

(50) [€45)] Mental illness--This term has the meaning as
assigned by Texas Health and Safety Code §571.003. [An illness; dis-
ease; or condition; other than a sele diagnesis of epilepsy; dementia;
substance use disorder, 1D, or DD that:]

ception of reality; emotional process; or judgment; or}

(51) [€46)] MH priority population--Mental health priority
population. As identified in state performance contracts with LMHAs
or LBHAS, those groups of children and adolescents[; adelesecents ; and
adults] with SED, or adults with severe and persistent mental illness,
[mental illness or serious emotional disturbanee] assessed as [mest] in
need of mental health services.

(52) [€4D] Minor--An individual younger than 18 years of
age who has not been emancipated under Texas Family Code Chapter
31.

(53) [(48)] Nursing facility--A  Medicaid-certified
[leng—tefm eare] facility licensed in accordance with [by HHSE as a
nursing home; nursing facility; or skilled nursing facility as defined in]
Texas Health and Safety Code[;] Chapter 242.

(54) [49)] Offender with special needs--An individual
who has a terminal or serious medical condition, a mental illness,
an ID, a DD, or a physical disability, and is served by the Texas

Correctional Office on Offenders with Medical or Mental Impairments
as provided in Texas Health and Safety Codel[;] Chapter 614.

(55) [59)] Ombudsman--The Ombudsman for Behavioral
Health Access to Care established by HHSC in accordance with Texas
Government Code §531.9933 [§531.02251; which serves as a neutral
party to help individuals; inelading individuals whe are uninsured or
have public or private health benefit coverage. The behavioral health
eare providers navigate and reselve issues related to the individual's
aeceess to behavioral health eare; including eare for mental health con-
ditions and substance use disorders].

(56) Outpatient management plan--The prescribed reg-
imen of medical, psychiatric, or psychological care or treatment as
defined in Texas Code of Criminal Procedure Article 46C.263(c).

(57) [5H] PASRR--Preadmission screening and resident
review as defined in §303.102 of this title (relating to Definitions)[in ae-
cordance with 40 TAC Chapter 19, Subchapter BB (relating to Nursing
Faeility Responsibilities Related to Preadmission Sereening and Resi-
dent Review (PASRR))].

[(52) PASRR Level I screening--The process of screening
a mental ilness; 1D; or BB}

[(53) PASRR Level Il evaluation--A face-to-face evalua-
tion of an individual suspeected of having a mental illness; 1D; or BD
performed by a LIDDA, LMHA, or LBHA to determine if the individ-
ual has a mental illness; 1D; or DD, and if so; to:]

HA) assess the individual's need for eare in a nursing

facility:]
(58) Pass--The authorization for an individual to leave
from a state hospital or CPB for not more than a 72-hour period in ac-

cordance with Texas Health and Safety Code Chapter 574, Subchapter
F.

(59) PE--PASRR level II evaluation. This term has the
meaning as defined in §303.102 of this title.

(60) [(54)] Peer specialist--A person who uses lived experi-
ence in addition to skills learned in formal training, to deliver strengths-
based, person-centered services to promote an individual's recovery
and resiliency in accordance with 1 TAC Chapter 354, Subchapter N
(relating to Peer Specialist Services).

(61) [655)] Permanent residence--The physical location in
the community where an individual lives, or if a minor, where the mi-
nor's parents or legal guardian lives. A post office box is not considered
a permanent residence.

(62) PLI--PASRR Level I screening. This term has the
meaning as defined in §303.102 of this title.

(63) [€(56)] Preliminary examination--An assessment for
medical stability and a psychiatric examination in accordance with
Texas Health and Safety Code §573.022(a)(2).

(64) [5D] QMHP-CS--Qualified mental health profes-
sional-community services. An LMHA or LBHA [A] staff member
who meets the qualifications [requirements] and performs the func-
tions described in Chapter 301, Subchapter G of this title (relating to
Mental Health Community Services Standards).

(65) [658)] Recovery--A process of change through which
an individual improves the individual's [individuals impreve their]
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health and wellness, lives [live] a self-directed life, and strives [strive]
to reach the individual's [their] full potential.

(66) [59)] Recovery or treatment plan--A written plan:

(A) developed in collaboration with an individual, or
the individual's LAR if applicable [required], and a QMHP-CS or
LPHA [Licensed Practitioner of the Healing Arts (EPHA)] as defined
in §301.303 of this title [(relating to Definitions)];

(B) amended at any time based on an individual's needs
or requests;

(C) that guides the recovery treatment process and fos-
ters resiliency;

(D) completed in conjunction with the uniform assess-
ment;

(E) that identifies the individual's changing strengths,
capacities, goals, preferences, needs, and desired outcomes; and

(F) thatincludes recommended services and supports or
reasons for the exclusion of services and supports.

(67) [€69)] Screening--Activities [performed by a QMHP-
€8] to:
(A) collect triage information through [face-to-face or
telephene] interviews with an individual or collateral contact;

(B) determine if the individual's need is emergent, ur-
gent, or routine, and conducted before the [face-te-face] assessment to
determine the need for emergency services; and

(C) determine the need for an in-depth assessment.

(68) SED--Serious emotional disturbance. A disorder that
meets the criteria described in Texas Government Code §531.251.

6 SMHE-State mental health facility: A state hespital
or a state center with an inpatient psychiatric component]}

(69) [€62)] SSLC--State supported living center. Consis-
tent with Texas Health and Safety Code §531.002, a residential facility
operated by HHSC [the State] to provide an individual [individuals]
with an ID a variety of services, including medical treatment, special-
ized therapy, and training in the acquisition of personal, social, and
vocational skills.

(70) State hospital--Consistent with Texas Health and

applicable [any], and the LMHA, LBHA, or LIDDA [whe werk
together] in a coordinated manner to provide comprehensive mental
health, SUD, and ID services to the individual.

(76) [€69)] Uniform assessment--An assessment tool
adopted by HHSC under §301.353 of this title (relating to Provider
Responsibilities for Treatment Planning and Service Authorization)
used for recommending an individual's level of care.

(77) Voluntary admission--An individual receiving inpa-
tient services based on an admission made in accordance with:

(A) §306.175 of this subchapter;

(B) §306.178 of this subchapter (relating to Voluntary
Treatment Following Involuntary Admission);

(C) Texas Health and Safety Code §572.002; or
(D) Texas Health and Safety Code §572.0025.

§306.154.  Notification and Appeals Process for Local Mental Health
Authority or Local Behavioral Health Authority Services.

(a) [Right of an individual eligible for Medieaid to request a
fair hearing:] Any individual who is eligible for Medicaid and whose
request for eligibility to receive LMHA or LBHA Medicaid services
is denied or is not acted upon with reasonable promptness [; er whese
services have been terminated, suspended, or reduced by HHSC,] is
entitled to a fair hearing in accordance with 1 TAC Chapter 357, Sub-
chapter A (relating to Uniform Fair Hearings Rules).

(b) Any individual who is eligible for Medicaid and whose ser-
vices have been terminated, suspended, or reduced by HHSC is entitled
to a fair hearing in accordance with 1 TAC Chapter 357, Subchapter A.

(©) [(B)] [Right of an individual net eligible for Medicaid to
request an appeak] Any individual who has not applied for or is not el-
igible for Medicaid, whose request for eligibility to receive LMHA or
LBHA services is denied or is not acted upon with reasonable prompt-
ness, or whose services have been terminated, suspended, or reduced by
a provider, is entitled to notification and right of appeal in accordance
with 25 TAC §401.464 (relating to Notification and Appeals Process).

(d) [€e)] At any time, an individual may contact the Om-
budsman for additional information and resources by calling toll-free
1-800-252-8154 [(1-800-252-8154)] or on the HHSC website [online
at hhs-texas.gov/ombudsman].

§306.155.  Local Mental Health Authority, Local Behavioral Health

Safety Code §552.002, a mental health facility operated by HHSC,

Authority, and Continuity of Care Liaison Responsibilities.

including Waco Center for Youth.

(71) [€63)] SUD--Substance use disorder. [—] The use
of one or more drugs, including alcohol, which significantly and
negatively impacts one or more major areas of life functioning and
which meets the criteria for SUD [substanee use] as described in the
version of the DSM currently recognized by HHSC[eurrent edition

. by: the ; hiatri iation].

(72) [¢64)] TAC--Texas Administrative Code.

(73) [€65)] TCOOMMI--Texas Correctional Office on Of-
fenders with Medical or Mental Impairments or its designee.

[(66) Transfer--To move from onec facility to another facil-

ity-}
(74) [€6D] Treating physician--A physician who coordi-
nates and oversees an individual's treatment.

(75) [(68)]

Treatment team--A group of treatment

providers, working with an individual, the individual's LAR[;] if

LMHAs and LBHAs must develop policies and procedures that re-
quire:

(1) the LMHA or LBHA to employ at least one dedicated
full-time staff member who is a QMHP-CS or LPHA to act as the CoC
liaison to support continuity of care activities;

(2) a CoC liaison to delegate continuity of care responsi-
bilities to other continuity of care staff, if necessary;

(3) a CoC liaison not to have assigned duties outside of
activities supporting continuity of care and related functions;

(4) an alternate staff member to act as the CoC liaison in
the absence of the person identified as the primary CoC liaison;

(5) communication and facilitation of services between the
continuity of care team and parties involved in the individual's care;

including:

(A) amental health peer specialist or a recovery support
peer specialist as described in 1 TAC §354.3159 (relating to Core and
Supplemental Training); or
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(B) a family partner;

(6) coordination with other state agencies responsible for
the care of a child such as DFPS, the Texas Department of Criminal
Justice, or the Texas Juvenile Justice Department;

(7) initiation of contact with the parties involved in the in-
dividual's care at a state hospital or CPB within three business days
after admission;

(8) coordination of post-discharge activities with local
community parties involved in the individual's care, including other
LMHAs, LBHAs, and LIDDAs;

(9) a CoC liaison to conduct continuity of care activities,
including responding to communications from a facility within three
business days after the facility sent the communication;

(10) the LMHA or LBHA to provide notification of the
CoC liaison's contact information, including if there is a CoC liai-
son personnel change, and the CoC liaison's designated alternate staff
member's contact information within three business days to each facil-
ity that has an individual admitted in the LMHA's or LBHA's care;

(11) a QMHP-CS or LPHA acting as the CoC liaison to
maintain the QMHP-CS' certification as a QMHP-CS or the LPHA's
licensure as an LPHA,;

(12) identification of a process for obtaining services and
resources for an individual, as needed;

(13) LMHA or LBHA representation by an assigned CoC
liaison in treatment team meetings at a state hospital or CPB as re-
quested by the facility;

(14) the availability of a CoC liaison to communicate with
providers from 8:00 a.m. to 5:00 p.m. on business days, coordinate
coverage to respond to continuity of care service needs 24 hours a day,
and follow up as necessary to ensure continuity of care needs are met;

(15) monitoring of the number of individuals who are cur-
rently admitted to state hospitals or CPBs and the number of individuals
who are discharged from these facilities;

(16) a CoC liaison to conduct a uniform assessment, either
in person or by audiovisual technology, to ensure a level of care de-
termination is made within ten business days before discharge, and
all LMHA, LBHA or LIDDA appointments scheduled in advance for
needed programs and services, to ensure there is no disruption in ser-
vices or support at the time of discharge and community integration;

(17) LMHA or LBHA staff to participate in all applicable
court proceedings;

(18) LMHA or LBHA staff to participate in the develop-
ment of an outpatient management plan for an individual who is on
a Texas Code of Criminal Procedure Chapter 46C commitment and

whom a state hospital identifies as suitable for outpatient placement;
and

(19) a CoC liaison to initiate transition planning with the
receiving LMHA or LBHA when the individual is changing LMHAs
or LBHAs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.
TRD-202404027

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

DIVISION 2. SCREENING AND ASSESSMENT
FOR CRISIS SERVICES AND ADMISSION INTO
LOCAL MENTAL HEALTH AUTHORITY OR
LOCAL BEHAVIORAL HEALTH AUTHORITY
SERVICES--LOCAL MENTAL HEALTH
AUTHORITY OR LOCAL BEHAVIORAL
HEALTH AUTHORITY RESPONSIBILITIES

26 TAC §§306.161 - 306.163

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and §531.008
which requires the Executive Commissioner of HHSC to estab-
lish a division for administering state facilities, including state
hospitals and SSLCs; Health and Safety Code §533.014 which
requires the Executive Commissioner of HHSC to adopt rules
relating to LMHA treatment responsibilities, §533.0356 which al-
lows the Executive Commissioner to adopt rules governing LB-
HAs, §533A.0355 which requires the Executive Commissioner
of HHSC to adopt rules establishing the roles and responsibil-
ities of LIDDAs, §534.052 which requires the Executive Com-
missioner of HHSC to adopt rules necessary and appropriate
to ensure the adequate provision of community-based services
through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of ser-
vices and planning for patient care between HHSC facilities and
LMHAs, and §552.001 which provides HHSC with authority to
operate the state hospitals.

The amendments affect Texas Government Code §531.0055.
$306.161.

(a) Ifanindividualinan LMHA's or LBHA's local service area
is in crisis, the [an] LMHA or LBHA must ensure: [ensures]

Screening and Assessment.

(1) immediate screening by a staff member trained in crisis
screening, in accordance with §301.327(d)(1)(A)(ii) of this title (relat-
ing to Access to Mental Health Community Services); and([;]

(2) if emergency care services are recommended
based on the screening, ensure the staff member complies with
§301.327(d)(1)(B) [a face-to-face intake assessment of an individual
in the EMHA's or EBHA's local serviee area in aeccerdanece with
$§301.327] of this title [(relating to Aceess to Mental Health Commu-
nity ices)].

(b) When the crisis is resolved, the LMHA or LBHA must as-
sess the individual using the uniform assessment and determine:

(1) referral for ongoing services at the LMHA or LBHA;

(2) referral to an alternate provider;
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(3) referral to community-based crisis treatment alternative
as described in §306.163 of this division (relating to Most Appropriate
and Available Treatment Options);

(4) theindividual's transportation by identifying and ensur-
ing the individual's transportation needs were met; or

(5) no referral is needed.

(c) If an individual who is not in crisis presents for services,
an LMHA or LBHA staff member [sereens each individual presenting
for serviees at the EMHA or EBHA as fellows]:

(1) must determine whether the individual's county of res-

residence, unless there is a preponderance of evidence to the contrary.
If the adult is not a Texas resident or indicates no permanent address,
the adult's county of residence is the county in which the evidence in-
dicates the adult resides.

(2) Ifan adult is unable to communicate the location of the
adult's permanent residence, [and] there is no evidence indicating the
location of an [the] adult's permanent residence, or if an adult is not a
Texas resident, the adult's county of residence is the county in which the
adult is physically present when the adult requests or requires services.

(3) The county in which the paying LMHA or LBHA is
located is the adult's county of residence if the individual receives ser-

idence is within the LMHA's or LBHA's local service area [an EMHA
or EBHA staff whe is a QMHP-CS er LPHA conduets a sereening|;
and

(2) whoisa QMHP-CS or LPHA must conduct a screening
[an EMHA or EBHA staff determines whether the individual's county
of residence is within the EMHA's or EBHA's local serviee areal].

(d) If the individual's county of residence is within the
LMHA's or LBHA's local service area and the screenings described
in subsections (b) [(&)] and (c) of this section indicates an intake
assessment is needed, the LMHA or LBHA must conduct [eonduets]
an assessment in accordance with §301.353(a) of this title (relating
to Provider Responsibilities for Treatment Planning and Service
Authorization).

(1) The LMHA or LBHA must [EMHAs and EBHAs]
serve an individual [individuals] in the MH priority population desig-
nated by HHSC. For an individual in the MH priority population, the
LMHA or LBHA must identify [identifies] which services the individ-

ual may be eligible to receive and, if applicable, must: [apprepriate;
determines whether the individual receives]

(A) provide services immediately; or [places]

(B) place the individual on a waiting list for services
and refer [refers] the individual to other community resources.

(2) An individual who is [Individuals whe are] enrolled
in Medicaid must receive services immediately in accordance with
§301.327 of this title (relating to Access to Mental Health Community
Services) and pursuant to Medicaid regulations and policies [and may
not be placed on a waiting list].

(3) AnLMHA or LBHA must serve an individual in accor-
dance with §301.327 of this title.

(4) For an individual not in the MH priority population, the
LMHA or LBHA must provide the individual with written notification
within three business days regarding:

(A) the denial of services and the opportunity to appeal
in accordance with §306.154 of this subchapter (relating to Notifica-
tion and Appeals Process for Local Mental Health Authority or Local
Behavioral Health Authority Services); and

(B) how to contact the Ombudsman in a language the
individual understands for [the availability of] information or [and]
assistance [from the Ombudsman by ceontacting the Ombudsman] at
1-800-252-8154 or on the HHSC website [enline at khs-texas-goviom-
budsman.

§$306.162.  Determining County of Residence.

(a) County of Residence for Adults.

(1) An adult's county of residence is the county [which the
adult or the adult's EAR indieates is the eeunty| of the adult's perma-
nent residence or, if applicable, the county of the LAR's permanent

vices:

(A) delivered in the local service area of another LMHA
or LBHA for an adult's community mental health services; or

(B) for an adult's living arrangement located outside the
paying LMHA's or LBHA's local service area.

13) I anEMHA or LBHA is paying for an adult's commu-
nity mental health services delivered in the local service area of another
LMHA or LBHA, or if an LMHA or LBHA is paying for an adult's liv-
ing arrangement that is located outside the LMHA's or LBHA'Ss local
service arca, the county in which the paying LMHA or LBHA is lo-

(b) County of Residence for Minors.

(1) Except as provided in paragraph (2) of this subsection,
a minor's county of residence is the county in which the minor's LAR's
permanent residence is located.

(2) A minor's county of residence is the county in which
the minor currently resides if:

(A) itcannot be determined in which county the minor's
LAR's permanent residence is located;

(B) a state agency is the minor's LAR;
(C) the minor does not have an LAR; or

(D) the minor is at least 16 years of age and self-en-
rolling into services.

(3) A minor in DFPS conservatorship may continue receiv-
ing services from the LMHA or LBHA where the minor was last en-
rolled in services until another appropriate placement is established.
Once placement is established, a transfer meeting will be held from the
transferring LMHA or LBHA to the receiving LMHA or LBHA and
the minor's LAR.

(c) Disagreements [Dispute] regarding county of residence
initiated by an LMHA or LBHA.

(1) The LMHA or LBHA must initiate or continue provid-
ing clinically necessary services, including discharge planning, until a
disagreement regarding county of residence is resolved [during the dis-
pute resolution proeess)].

(2) Ifan LMHA or LBHA initiates a disagreement regard-
ing county of residence [dispute] that the executive directors of the af-
fected LMHAs or LBHAS cannot resolve, the HHSC performance con-
tract manager [manager(s)] of the affected LMHAs or LBHAS resolves

the disagreement [dispute].

(d) Disagreements [Disputes] regarding county of residence
initiated by an individual or another person or entity on behalf of the

[an] individual. The Ombudsman may consult with the HHSC perfor-
mance contract manager [manager(s)] of the affected LMHAS or LB-
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HAs and help resolve a disagreement [dispute] initiated by an individ-
ual or by another person or entity [er] on behalf of the [aa] individual.

(e) Changing county of residence status. If an individual
currently receiving LMHA or LBHA services moves the individual's
permanent residence to a county within the local service area of an-
other LMHA or LBHA, [Changing an individual's county of residenee
requires agreement between| the LMHAs or LBHAs affected by the
change must comply with [; exeept as provided in] §306.195 of this
subchapter (relating to Changing Local Mental Health Authorities or
Local Behavioral Health Authorities).

$§306.163. Most Appropriate and Available Treatment Options.

(a) Recommendation for treatment. The designated LMHA
or LBHA is responsible for recommending the most appropriate and
available treatment alternative for an individual in need of mental
health or SUD services.

(b) Inpatient services.

(1) Before an LMHA or LBHA refers an individual for in-
patient services, the LMHA or LBHA must screen and assess the indi-
vidual to determine if the individual requires inpatient services.

(2) Ifthe screening and assessment indicates the individual
requires inpatient services and inpatient services are the least restrictive
and most appropriate setting available, the LMHA or LBHA must refer
[refers] the individual:

(A) to a state hospital or [an SMHE er faeility with a]
CPB, if the LMHA or LBHA determines that the individual meets the

criteria for admission; or

(B) to an LMHA or LBHA network provider of inpa-
tient services.

(3) If the individual is identified in the applicable HHSC
automation system as having an ID or a DD, the LMHA or LBHA
must inform [inferms] the designated LIDDA that the individual has
been referred for inpatient services.

(4) If the LMHA, LBHA, or LMHA or LBHA-network
provider refers the individual for inpatient services, the LMHA or
LBHA must communicate necessary information to the contracted
inpatient provider before or at the time of admission, including the
individual's:

(A) identifying information, including address;

(B) legal status, for example [€e-g5]
guardianship, charges pending, or custody, as applicable;

regarding

(C) pertinent medical and medication information, in-
cluding known disabilities;

(D) behavioral information, including information re-
garding COPSD;

(E) other pertinent treatment information;

(F) finances, third-party coverage, and other benefits, if
known; and

(G) advance directive.

(5) Ifan LMHA or LBHA, other than the individual's des-
ignated LMHA or LBHA, refers the individual for inpatient services,
the state hospital or [the SMHE or faeility with a] CPB must notify
[netifies] the individual's designated LMHA or LBHA of the referral
for inpatient services by the end of the next business day.

(6) The designated LMHA or LBHA must assign a CoC
liaison [assigns a continuity of eare worker] to an individual admitted

to a state hospital, [an SMHE; a faeility with] a CPB, or an LMHA or
LBHA inpatient services network provider.

(7) If the individual has an ID or a DD, the designated
LIDDA must assign [assigas] a continuity of care worker to the in-
dividual.

(8) The LMHA or LBHA CoC liaison [continuity of ecare
wertker]|, and LIDDA continuity of care worker as applicable, are re-
sponsible for the facilitation of the individual's continuity of services.

(9) The LMHA or LBHA is responsible for continuity of
care and must plan to the greatest extent possible for the successful tran-
sition of individuals who are determined by a state hospital or CPB to be
clinically appropriate for discharge from these facilities to a community
setting in accordance with Texas Health and Safety Code §534.0535.

(c) Community-based crisis treatment options.

(1) AnLMHA or LBHA must ensure the provision of crisis
services to an individual experiencing a crisis while the individual is in
its local service area.

(2) An individual [Individuals] in need of a higher level
of care, but not requiring inpatient services, has [kave] the option, as
available, for admission to other services such as a diversion center,
crisis respite unit, crisis residential unit, extended observation unit, or
crisis stabilization unit.

(d) LMHA or LBHA Services.

(1) Ifan LMHA or LBHA admits an individual to LMHA
or LBHA services, the LMHA or LBHA must ensure [easures] the
provision of services in the least restrictive and most appropriate [in

the mest integrated] setting available.

(2) The LMHA or LBHA must assign [assigns], to an in-
dividual receiving services, a staff member who is responsible for co-
ordinating the individual's services.

(e) Court Ordered Treatment. The LMHA or LBHA must pro-
vide services to an individual ordered by a court to participate in out-
patient mental health services or competency restoration services, if
available, when the court identifies the LMHA or LBHA as being re-
sponsible for those services.

(f) Referral to alternate provider.

(1) If an individual requests a referral to an alternate
provider, and there [#t] is not a court order [erdered] to receive services
from the LMHA or LBHA, the LMHA or LBHA must make [makes]
a referral to an alternate provider in accordance with the individual's
request.

(2) If an individual has third-party coverage, but the cov-
erage will not pay for needed services because the designated LMHA
or LBHA does not have a provider in its network that is approved by
the third-party coverage, the designated LMHA or LBHA must comply
[aets in aceordanee] with 25 TAC §412.106(c)(2) (relating to Determi-
nation of Ability to Pay).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.
TRD-202404029
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Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

DIVISION 3. ADMISSION TO A STATE
MENTAL HEALTH FACILITY OR A FACILITY
WITH A CONTRACTED PSYCHIATRIC
BED--PROVIDER RESPONSIBILITIES

26 TAC §§306.171 - 306.178

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and §531.008
which requires the Executive Commissioner of HHSC to estab-
lish a division for administering state facilities, including state
hospitals and SSLCs; Health and Safety Code §533.014 which
requires the Executive Commissioner of HHSC to adopt rules
relating to LMHA treatment responsibilities, §533.0356 which al-
lows the Executive Commissioner to adopt rules governing LB-
HAs, §533A.0355 which requires the Executive Commissioner
of HHSC to adopt rules establishing the roles and responsibil-
ities of LIDDAs, §534.052 which requires the Executive Com-
missioner of HHSC to adopt rules necessary and appropriate
to ensure the adequate provision of community-based services
through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of ser-
vices and planning for patient care between HHSC facilities and
LMHAs, and §552.001 which provides HHSC with authority to
operate the state hospitals.

The amendments affect Texas Government Code §531.0055.

$306.171.  General Admission Criteria for a State Hospital [Mentel
Health Faeility] or a Facility with a Contracted Psychiatric Bed.

(a) With the exceptions of Waco Center for Youth, a maxi-
mum-security unit, and an adolescent forensic unit, a state hospital [an
SMHE] or [faeility with a] CPB may admit an individual[;] who has
been assessed by an LMHA or LBHA and recommended for inpatient
admission[;] only if the individual has a mental illness and[;] because
[as a result] of the mental illness:

(1) presents a substantial risk of serious harm to self or oth-
ers; or

(2) evidences a substantial risk of mental or physical dete-
rioration.

(b) Anindividual's admission to a state hospital [an SMHE] or
[faeility with a] CPB may not occur if the individual:

(1) has a condition that requires medical [speeialized] care
that is not available at the state hospital or [the SMHE or facility with
a] CPB; or

(2) has a physical medical condition that is unstable and
could reasonably require inpatient medical treatment for the condition.

(c) If an individual arrives at a state hospital [an SMHE] or
[faeility with a] CPB for mental health services, and the designated
LMHA or LBHA did not screen or refer the individual [was net

sereened or referred by an EMHA or LBHA] as described in §306.163
of this subchapter (relating to Most Appropriate and Available Treat-
ment Options):

(1) the state hospital [SMHE] or [faeility with a] CPB must
notify [netifies] the designated LMHA or LBHA that the individual has
presented for services at the state hospital [the SMHE] or [faeility with
a] CPB within three business days of the individual's presentation for
services; and

(2) the state hospital [SMHE] or [faeility with a] CPB
physician must determine [determines] if the individual has an emer-
gency medical condition and decide [the physieian deeides] whether
the facility has the capability to treat the emergency medical condition.

(A) Ifthe state hospital [SMHE] or [faeility with a] CPB
has the capability to treat the emergency medical condition, the facility
must admit [admits] the individual in accordance with [as required by]
the Emergency Medical Treatment and Active Labor Act (EMTALA)
as described in 42 U.S.C. §1395dd [(42 USE §13954d4)).

(B) If the state hospital [SMHE] or [faeility with a]
CPB does not have the capability to treat the emergency medical
condition[in aceordanee with EMTALA], the facility must provide
[prevides] evaluation and treatment within its capability to stabilize the
individual and arrange [arranges] for the individual to be transferred
to a hospital that has the capability to treat the emergency medical
condition in accordance with EMTALA and, as applicable, Medicare
and Medicaid regulations.

(d) If an LMHA or LBHA authorized an individual's admis-
sion to a state hospital [an SMHE] or [a facility with a] CPB, and the fa-
cility determines that the individual does not meet inpatient criteria for
admission, the facility must contact [eontaets] the designated LMHA
or LBHA to coordinate alternate outpatient community services at the
time of the admission denial.

(¢) The designated LMHA or LBHA must contact the individ-
ual, or the individual's LAR if applicable, within 24 hours after being
notified that the individual does not meet inpatient admission criteria
and notify the individual, or the individual's LAR if applicable, that the
LMHA or LBHA will provide referrals and referral follow-up for on-
going services as clinically indicated to address the individual's mental
health or other needs.

$306.172.  Admission Criteria for Maximum-Security Units.

An individual's admission to a maximum-security unit may occur
[eeeurs] only if the individual is:

(1) committed pursuant to Texas Code of Criminal Proce-
dure Chapter 46B or Chapter 46C [of the Texas Code of Criminal Pro-

eedure] and determined to require admission to a maximum-security
unit; or

(2) determined manifestly dangerous in accordance with
25 TAC Chapter 415, Subchapter G (relating to Determination of Man-

ifest Dangerousness) [HHSC state hespital pelieies].
$§306.173.  Admission Criteria for an Adolescent Forensic Unit.

(a) An adolescent forensic unit may admit [admits] an adoles-
cent only if the adolescent meets the criteria described in paragraphs

(1), (2), or (3) [a paragraph] of this subsection.

(1) Condition of probation or parole. The adolescent's ad-
mission to an adolescent forensic unit fulfills a condition of probation
or parole for a juvenile offense if the adolescent:

(A) Dbased on a clinical evaluation, is determined to [be
in] need [of speeialized] mental health treatment in a secure treatment
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setting to address a risk of dangerousness [vielent behavioer] or delin-
quent conduct;

(B) has COPSD [eco-oceurring psychiatric and sub-
stanee use disorders]; or

(C) has exhausted available community resources for
treatment and has a letter written [been recommended for admission|

by the local CRCG that confirms available community resources have
been exhausted.

(2) Commitment under Texas Family Code [;]Chapter 55.
The adolescent has been committed to a mental health facility under
the Texas Family Code[;] Chapter 55, Subchapter C or D.

(3) Determined manifestly dangerous. The adolescent has
been determined manifestly dangerous in accordance with 25 TAC
Chapter 415, Subchapter G (relating to Determination of Manifest Dan-

gerousness) [HHSC state hespital pelieies].

(b) Anadolescent may not be admitted to an adolescent foren-
sic unit if [a physician determines] the adolescent has an ID.

$306.174.  Admission Criteria for Waco Center for Youth.

(a) An individual's admission to Waco Center for Youth may
occur [eeeurs] only if the individual:

(1) isanadolescent, [or an adeleseent] whose age at admis-
sion allows adequate time for treatment programming before reaching
18 years of age;

(2) has an SED based on the version of the DSM currently
recognized by HHSC [is diagnesed as emetionally disturbed];

(3) has a history of behavior adjustment concerns

[problems];

(4) needs a structured treatment program in a residential
facility; and

(5) is currently receiving LMHA or LBHA services or in-
patient services at a state hospital [an SMHE] or [a faeility with a] CPB
and has been referred for admission to Waco Center for Youth by:

(A) the LMHA, [er] LBHA, or CRCG who confirms
[after presentation and endorsement by the loeal CRCG] that:

(i) all appropriate community-based resources have
been exhausted; and

(ii) Waco Center for Youth is the least restrictive and
most appropriate environment needed[; the EMHA presents the CRCG
letter of recommendation with the referral]; or

By the EMHA or LBHA, following a decumented
EMHA:- or EBHA: assessment that loeal resourees have been explored
and exhausted (f the full CRCG cannot convene in a timely manner);
or]

(B) [€©)] a state hospital; or [an SMHE]

(C) DFPS, as an adolescent under the agency's manag-
ing conservatorship in accordance with Texas Health and Safety Code

§554.0001.
(b) Waco Center for Youth must [may] not admit:

(1) anindividual who is younger than 13 years of age or an
adolescent whose age at admission does not allow adequate time for
treatment programming based on individual case review before reach-
ing 18 [a child under 10] years of age;

(2) an adolescent who [that] has been found to have en-
gaged in delinquent conduct or conduct indicating a need for supervi-
sion under the Texas Family Code, Title 3;

(3) an adolescent who [that] is acutely psychotic, suicidal,
homicidal, or seriously violent; or

(4) anadolescent who [that] is determined [by a physieian]
to have an ID.

(c) If [the] Waco Center for Youth denies admission for ser-
vices, Waco Center for Youth must provide [prevides] the adolescent's
LAR and LMHA or LBHA written notification within three business
days stating:

(1) the reason for the denial of services; and

(2) that the LAR may appeal the denial by contacting the
LMHA or LBHA.

(d) If an adolescent receiving services at Waco Center for
Youth requires admission to a psychiatric hospital or another setting
or program, the discharge planning process from the psychiatric
hospital or another setting or program must include the written clinical
appropriateness of readmission to Waco Center for Youth as jointly
determined by [inecludes the joint determination of] the psychiatric
hospital or another setting or program and Waco Center for Youth [ef
the elinical appropriateness of readmission to Waco Center for Youth].

(e) With the agreement of the adolescent's treatment team, the
Waco Center for Youth leadership, psychiatric hospital leadership, and
the adolescent's LAR, Waco Center for Youth must prioritize the ado-
lescent [is prioritized] for readmission [to Waeo Center for Youth].

(f) If a denial occurs under subsection (c) of this section and
the adolescent is not currently receiving services from the appropriate
LMHA or LBHA, the LMHA or LBHA must assess the adolescent
for eligible services and continuity of care based on the adolescent's
clinical needs.

$306.175.  Voluntary Admission Criteria for a State Hospital or a Fa-
cility with a Contracted Psychiatric Bed [Authorized by an LMHA or
LBHA or for a State Mental Health Facility].

(a) Request for voluntary admission.

(1) In accordance with Texas Health and Safety Code
§572.001, a request for voluntary admission of an individual with a
mental illness may only be made by:

(A) the individual, if the individual is at least 16 years
of age or older;

(B) an [the] LAR who meets the criteria described in
paragraph (4)(A)(i) or (iii) of this subsection, if[:] the individual is
younger than 18 years of age; or

1) the individual is younger than 18 years of age;

and}
/(i) the LAR is described by §306.153(36)(A)(i) or
(iit) of this subchapter (relating to Definitions); or]
(C) an LAR who meets the criteria described in para-
graph (4)(A)(ii) of this subsectlon if the [the EAR; if the EAR is de-
scribed by

s and] admission is sought pursuant to
the provisions of Texas Health and Safety Code §572.001(c-1) - (c-4).

(2) In accordance with Texas Health and Safety Code
§572.001(b) and (e), a request for admission must:

(A) be in writing and signed by the LAR or individual
making the request; and
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(B) include a statement that the LAR or individual mak-
ing the request:

(i) agrees that the individual will remain [remains]
in the state hospital [SMHE] or [faeility with a] CPB until the individ-
ual's discharge; and

(i) consents to diagnosis, observation, care, and
treatment of the individual until:

(1) the discharge of the individual; or

(II) the individual is entitled to leave the state
hospital [SMHE] or [faetlity with a] CPB, in accordance with Texas
Health and Safety Code §572.004, after a request for discharge is made.

(3) The consent given under paragraph (2)(B)(ii) of this
subsection does not waive an individual's rights described in:

(A) 25 TAC Chapter 404, Subchapter E (relating to
Rights of Persons Receiving Mental Health Services);

(B) 25 TAC Chapter 405, Subchapter E (relating to
Electroconvulsive Therapy (ECT));

(C) 25TAC Chapter 414, Subchapter I (relating to Con-
sent to Treatment with Psychoactive Medication--Mental Health Ser-
vices); and

(D) 25 TAC Chapter 415, Subchapter F (relating to In-
terventions in Mental Health Services).

(4) An LAR is a person authorized by state law to act on
behalf of an individual for the purposes of:

(A) admission, transfer, or discharge that includes:

(i) a parent, non-DFPS managing conservator, or

guardian;

(ii) a representative of DFPS for a minor under
DFPS conservatorship pursuant to Texas Health and Safety Code
§572.001 (c-2) - (c-4); or

(iii) _a person authorized by a district court under
Texas Family Code Chapter 35A to consent for the temporary admis-
sion of a minor; or

(B) consent on behalf of an individual regarding a mat-
ter described in this subchapter other than admission, transfer, or dis-
charge that includes:

(i) persons described in subparagraph (A) of this

paragraph;

(i) a person eligible to consent to treatment for a
minor under Texas Family Code §32.001(a); and

(iii) anagent acting under a Medical Power of Attor-
ney under Texas Health and Safety Code Chapter 166 or a Declaration
for Mental Health Treatment under Texas Civil Practice and Remedies

Code Chapter 137.

(b) Failure to meet admission criteria. If a [the] physician of
a state hospital [an SMHE] or [faeility with a] CPB determines that
an individual does not meet admission criteria and that community re-
sources may appropriately serve the individual, the facility must con-
tact [eontaets] the LMHA, [er] LBHA, or LIDDA to discuss the avail-
ability and appropriateness of community-based services for the indi-
vidual [te reeeive]. The LMHA, [er] LBHA, or LIDDA must:

(1) contact the individual, [the individual's family or any
other person tdi as autheorized by the individual;] and
the individual's LAR[;] if applicable [any], no later than 24 hours after

the LMHA, [er] LBHA, or LIDDA is notified of the failure to meet the
admission criteria; and|[:]

(2) provide referrals and referral follow-up for ongoing ser-
vices as clinically indicated to address the individual's mental health
needs and SUD needs.

(¢) Examination.

(1) A physician must conduct an examination on each in-
dividual requesting voluntary admission in accordance with this sub-
section.

(2) In accordance with Texas Health and Safety Code
§572.0025(f)(1)(A), a physician must conduct [eenduets] a physical
and psychiatric examination, either in person or through [the use of]
audiovisual or other telecommunications technology within 72 hours
before voluntary admission or 24 hours after voluntary admission, that
includes [for the folowing]:

(A) an assessment for medical stability; [and]
(B) a psychiatric examination; [5] and [5]

(C) ifindicated, an assessment for a SUD [a substance
use assessment].
(3) In accordance with Texas Health and Safety Code
§572.0025(f)(1); the physician may not delegate the examination to a
non-physician.

(d) Meets admission criteria. If, after examination, a [the]
physician determines that an [the] individual meets the admission cri-
teria of a state hospital [the SMHE] or [faeility with a] CPB, the state
hospital [SMHE] or [faeiity with a] CPB must admit [admits] the in-
dividual.

(¢) To meet the needs of an individual who does not meet ad-
mission criteria to a state hospital or CPB, an LMHA or LBHA, as

applicable, must:

(1) provide community mental health services and support-
ive services to the individual; or

(2) refer the individual, or the individual's LAR if applica-
ble, to community mental health services and supportive services.

mission criteria of the SMHF or facility with a CPB, the SMHF or the
faeility with a CPB contaets the designated EMHA or EBHA to coor-
(f) Capacity to consent.

(1) Ifaphysician determines that an individual whose con-
sent is necessary for a voluntary admission does not have the capacity
to consent to diagnosis, observation, care, and treatment, the state hos-
pital [SMHE] or [the faeility with a] CPB may not voluntarily admit
the individual.

(2) When appropriate, the state hospital [the SMHE] or [the
faetlity with a] CPB may initiate [inttiates] an emergency detention pro-
ceeding in accordance with Texas Health and Safety Code[;] Chapter
573[;] or file [files] an application for court-ordered inpatient mental
health services in accordance with Texas Health and Safety Code Chap-

ter 574.

(g) Intake assessment. Before voluntary admission of an
individual, in [In] accordance with Texas Health and Safety Code
§572.0025(b), an assessment professional for a state hospital [an
SMHE] or [faeility with a] CPB, must conduct [before veluntary
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admission of an individual; eonduets] an intake assessment with the
individual, and the individual's LAR if applicable, to [fer]:

(1) obtain [ebtaining] relevant information about the indi-
vidual, including:

(A) psychiatric and medical history;

(B) social history;

(C) symptomology;

(D) support systems;

(E) finances;

(F) third-party coverage or insurance benefits; and

(G) advance directives;

(2) explain [explaining], orally and in writing, the individ-
ual's rights described in 25 TAC Chapter 404, Subchapter E;

(3) explain [explaining], orally and in writing, the state
hospital's [SMHF's] or [faeility with a] CPB's services and treatment
as the services and treatment [they] relate to the individual;

(4) explain [explaining], orally and in writing, the exis-
tence, purpose, telephone number, and address of the protection and

advocacy system established in Texas, pursuant to Texas Health and
Safety Code §576.008; and

(5) explain [explaining], orally and in writing, the individ-
ual trust fund account, charges for services, and the financial responsi-
bility form.

(h) Requirements for voluntary admission. [An SMHE er fa-
cility with a CPB may voluntarily admit an individual enly if:]
(1) An individual, or the individual's LAR if applicable,
must make a request for admission [is made] in accordance with sub-
section (a) of this section;

(2) aphysician must [kas]:

(A) in accordance with Texas Health and Safety Code
§572.0025(f)(1):

(i) conduct [eendueted] an examination in accor-
dance with subsection (c) of this section within 72 hours before the
admission or 24 hours after the admission; or

(ii)  consult [has eonsulted] with a physician who has
conducted an examination in accordance with subsection (c) of this sec-
tion within 72 hours before the admission or 24 hours after the admis-
sion;

(B) determine [determined] that the individual meets
the admission criteria of the state hospital [SMHE] or [faeility with a]
CPB and that admission is clinically justified; and

(C) issue [issued] an order admitting the individual;
[and]

(3) in accordance with Texas Health and Safety Code
§572.0025(1)(2), the administrator or designee of the state hospital
[SMHE] or [faeility with a] CPB must sign [has signed]| a written
statement agreeing to admit the individual; and[:]

(4) in accordance with Texas Health and Safety Code

§572.0026, the state hospital or CPB must have available space for the
individual.

(i) Documentation of admission order. In accordance with
Texas Health and Safety Code §572.0025(f)(1), the order described in
subsection (h)(2)(C) of this section is issued:

(1) in writing and signed by the issuing physician; or

(2) orally or electronically if, within 24 hours after its is-
suance, the state hospital [SMHE] or [faeility with a] CPB has a written
order signed by the issuing physician.

(j) Periodic evaluation. To determine the need for continued
inpatient treatment, a physician or physician's designee must evaluate
and document justification for continued stay for an individual vol-
untarily receiving acute inpatient treatment as often as clinically in-
dicated, but no less than once a week.

$§306.176.  Admission Criteria for a State Hospital or a Facility with
a Contracted Psychiatric Bed [Authorized by an LMHA or LBHA or
for a State Mental Health Facility] for Emergency Detention.

(a) Acceptance for preliminary examination. In accordance
with Texas Health and Safety Code §573.021 and §573.022, a state

hospital [an SMHE] or [faeility with a] CPB must accept [aceepts] for
a preliminary examination:

(1) an individual, of any age, who has been apprehended
and transported to the state hospital [SMHE] or [faetlity with &] CPB by
a peace officer or emergency medical services personnel in accordance
with Texas Health and Safety Code §573.001 or §573.012; or

(2) an adult who has been transported to the state hospital
[the SMHE] or [faeility with a] CPB by the adult's guardian in accor-
dance with Texas Health and Safety Code §573.003.

(b) Preliminary examination.

(1) A physician must conduct [eenduets] a preliminary ex-
amination of an individual as soon as possible but not more than 12
hours after the individual is transported to the state hospital [SMHE] or
[faeility with a] CPB for emergency detention.

(2) The preliminary examination must consist [eensists] of:
(A) an assessment for medical stability; and

(B) a psychiatric examination, including a substance
use assessment if indicated, to determine if the individual meets the
criteria described in subsection (c)(1) of this section.

(c) Requirements for emergency detention. The state hospital
[Fhe SMHE] or [faeility with ] CPB may admit [admits] an individual
for emergency detention if:

(1) in accordance with Texas Health and Safety Code
§573.022(a)(2), a physician determines from the preliminary exami-
nation that:

(A) the individual has a mental illness;

(B) theindividual evidences a substantial risk of serious
harm to himself or others;

(C) the described risk of harm is imminent unless the
individual is immediately detained; and

(D) emergency detention is the least restrictive means
by which the necessary detention may be accomplished;

(2) in accordance with Texas Health and Safety Code
§573.022(a)(3), a physician must make [makes] a written statement
documenting the determination described in paragraph (1) of this
subsection and describing:

(A) the nature of the individual's mental illness;

(B) the risk of harm the individual evidences, demon-
strated either by the individual's behavior or by evidence of severe emo-
tional distress and deterioration in the individual's mental condition to
the extent that the individual cannot remain at liberty; and
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(C) the detailed information on which the physician
based the determination;

(3) the physician issues and signs a written order admitting
the individual for emergency detention; and

(4) the individual meets the admission criteria of the state
hospital [SMHE] or [faeility with a] CPB.

(d) Release.

(1) The state hospital [SMHE] or [faeility with a] CPB must
release [releases] the individual accepted for a preliminary examination
if:

(A) apreliminary examination of the individual has not
been conducted within 12 hours after the individual is apprehended
and transported to the facility by the peace officer or transported for
emergency detention; or

(B) in accordance with Texas Health and Safety Code
§573.023(a), the individual is not admitted for emergency detention on
completion of the preliminary examination.

(2) If the state hospital [SMHE] or [faeility with a] CPB
does not admit the individual on an emergency detention in accordance
with Texas Health and Safety Code Chapter 573, the facility must con-
tact [eontaets] the designated LMHA or LBHA to provide referrals and
referral follow-up for ongoing services as clinically indicated to ad-
dress the individual's mental health needs. [eoeordinate alternate eut-
patient community services. The designated EMHA or LBHA must
eutpatient community serviees:|

(A) The LMHA or LBHA in the individual's county of
residence must contact the individual within 24 hours of being notified
that the individual does not meet emergency detention criteria.

(B) The LMHA or LBHA must provide referrals and re-
ferral follow-up for ongoing services as clinically indicated to address
the individual's mental health needs, as applicable, when the individual
does not meet admission criteria to a state hospital or CPB.

(3) In accordance with Texas Health and Safety Code
§576.007(a), if an individual who is an adult is not admitted on
emergency detention, the state hospital [SMHE] or [faeility with a]
CPB must make [makes] a reasonable effort to notify the individual's
family, or any other person providing support as authorized by the
individual, and the individual's LAR [;] if applicable[any], before the
individual [he or she] is released.

(e) Intake assessment. An assessment professional for a state
hospital [an SMHE] or [faeility with a] CPB must conduct [eonduets]
an intake assessment as soon as possible, but not later than 24 hours
after an individual is admitted for emergency detention. All documents
related to the intake assessment must be provided to the individual, or
the individual's LAR if applicable, and include[The intake assessment
ineludes]:

(1) arequest for [ebtaining] relevant information about the
individual, such as[inchading]:

(A) psychiatric and medical history;

(B) social history;
(C) symptomology;
(D) support systems;

(E) finances;

(F) third-party coverage or insurance benefits; and

(G) advance directives;

(2) awritten and oral explanation of [explaining; erally and
in writing;] the individual's rights described in 25 TAC Chapter 404,
Subchapter E (relating to Rights of Persons Receiving Mental Health
Services);

(3) awritten and oral explanation of [explaining; erally and
in writing;] the state hospital's [SMHE's| or [facility with a] CPB's ser-
vices and treatment as the services and treatment [they] relate to the
individual,

(4) awritten and oral explanation of [explaining; erally and
in writing;] the existence, purpose, telephone number, and address of

the protection and advocacy system established in Texas, pursuant to
Texas Health and Safety Code §576.008; and

(5) a written and oral explanation of the individual's

[explaining; orally and in writing; the individual] trust fund account,

charges for services, and the financial responsibility form.

§$306.177.  Admission Criteria Under Order of Protective Custody or
Court-ordered Inpatient Mental Health Services.

(a) A state hospital [An SMHE] or [faeility with a] CPB may
admit [admits] an individual after receiving:

(1) an order of [under a] protective custody [erder] only if
a court has issued a protective custody order in accordance with Texas
Health and Safety Code §574.022 and the facility has received it; or

(2) for court-ordered inpatient mental health services only
if a court has issued:

(A) an order for temporary inpatient mental health
services issued in accordance with Texas Health and Safety Code
§574.034, or Texas Family Code Chapter 55;

(B) an order for extended inpatient mental health
services issued in accordance with Texas Health and Safety Code
§574.035, or Texas Family Code Chapter 55;

(C) an order for commitment issued in accordance with
the Texas Code of Criminal Procedure [5] Chapter 46B; or

(D) an order for commitment issued in accordance with
the Texas Code of Criminal Procedure [5] Chapter 46C.

(b) If a state hospital [an SMHE] or [faeility with a] CPB ad-
mits an individual in accordance with subsection (a) of this section, a
physician, PA, or APRN must issue and sign [issues and signs] a written
order admitting the individual. [Admissien of an individual in aceor-
danee with subsection (a) of this section is not a medical act and does
not require the use of independent mediecal judgment or treatment by
the physieian; PA; or APRN issuing and signing the written order:|

(c) A state hospital [An SMHEF] or [a facility with a] CPB must
conduct [eonduets] an intake assessment with the individual, and the
individual's LAR if applicable, as soon as possible, but not later than 24
hours after the individual is admitted under a protective custody order
or court-ordered inpatient mental health services that [ The intake
assessment] includes:

(1) arequest for [ebtaining] relevant information about the
individual, including:

(A) psychiatric and medical history;
(B) social history;

(C) symptomology;

(D) support systems;
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(E) finances;
(F) third-party coverage or insurance benefits; and
(G) advance directives; [and]

(2) awritten and oral explanation of [explaining; erally and
in writing;] the individual's rights described in 25 TAC Chapter 404,
Subchapter E (relating to Rights of Persons Receiving Mental Health
Services);

(3) awritten and oral explanation of [explaining; erally and
in writing;] the state hospital's [SMHE's] or [faeility with a] CPB's ser-
vices and treatment as the services and treatment [they] relate to the
individual; and

(4) awritten and oral explanation of [explaining; erally and
in writing;] the existence, purpose, telephone number, and address of

the protection and advocacy system established in Texas, pursuant to
Texas Health and Safety Code §576.008.

$§306.178.  Voluntary Treatment Following Involuntary Admission.

A state hospital [An SMHE] or [a faeility with a] CPB must continue
[continues] to provide inpatient services to an individual involuntarily
receiving treatment after the individual is eligible for discharge as de-
scribed in §306.204 of this subchapter (relating to Discharge of an In-
dividual Involuntarily Receiving Treatment), if, after consultation with
the designated LMHA or LBHA:

(1) the state hospital [SMHE] or [faeility with a] CPB
obtains written consent for voluntary inpatient services that meets
the requirements of a request for voluntary admission, as described
in §306.175(a) of this subchapter (relating to Voluntary Admission
Criteria for a State Hospital or a Facility with a Contracted Psychiatric
Bed [Authorized by an LMHA or LBHA or for a State Mental Health

Faeility]); and

(2) the individual's treating physician:

(A) examines the individual; and

(B) based on the examination in subparagraph (A) of
this paragraph, issues an order for voluntary inpatient services that
meets the requirements of §306.175(i) of this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404030

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

DIVISION 4. TRANSFERS AND CHANGING
LOCAL MENTAL HEALTH AUTHORITIES OR
LOCAL BEHAVIORAL HEALTH AUTHORITIES
26 TAC §§306.191 - 306.195

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-

vices by the health and human services agencies, and §531.008
which requires the Executive Commissioner of HHSC to estab-
lish a division for administering state facilities, including state
hospitals and SSLCs; Health and Safety Code §533.014 which
requires the Executive Commissioner of HHSC to adopt rules
relating to LMHA treatment responsibilities, §533.0356 which al-
lows the Executive Commissioner to adopt rules governing LB-
HAs, §533A.0355 which requires the Executive Commissioner
of HHSC to adopt rules establishing the roles and responsibil-
ities of LIDDAs, §534.052 which requires the Executive Com-
missioner of HHSC to adopt rules necessary and appropriate
to ensure the adequate provision of community-based services
through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of ser-
vices and planning for patient care between HHSC facilities and
LMHAs, and §552.001 which provides HHSC with authority to
operate the state hospitals.

The amendments affect Texas Government Code §531.0055.

$306.191. Transfers Between State Hospitals[State Mental Health
Faeilities:|

(a) The individual, the individual's LAR if applicable, any
other person authorized by the individual, state hospital [SMHE] staff,
or the designated LMHA or LBHA, [er anether interested persen]
may initiate a request to transfer an individual from one state hospital
[SMHE] to another state hospital [SMHE].

(b) A transfer between state hospitals [SMHEs] may occur
when deemed advisable by the administrator of the transferring state
hospital [SMHE] with the agreement of the administrator of the
receiving state hospital [SMHE] based on:

(1) the condition and desires of the individual,
(2) geographic residence of the individual;
(3) program and bed availability; and

(4) geographical proximity to the individual's family and
any other person authorized by the individual, and the individual's
LAR([;] if applicable [any].

(c) An individual voluntarily receiving treatment may not be
transferred without the consent of the individual, or the individual's
LAR if applicable, who made the request for voluntary admission in
accordance with §306.175(a)(1) of this subchapter (relating to Volun-
tary Admission Criteria for a State Hospital or a Facility with a Con-
tracted Psychiatric Bed[Autherized by an EMHA or EBHA or for a
State Mental Health Faeility)].

(d) In accordance with Texas Health and Safety Code
§575.011 and §575.017, if a state hospital [ an SMHE] transfers an
individual receiving court-ordered inpatient mental health services
from one state hospital [SMHE] to another state hospital [SMHE], the
transferring state hospital must notify [SMHE netifies] the committing
court and the designated LMHA, LBHA, or LIDDA of the transfer.

(e) If a prosecuting attorney has notified the state hospital
[SMHE] administrator that an individual has criminal charges pending,
the administrator must notify [netifies] the judge of the court before
which charges are pending if the individual transfers to another state
hospital [SMHE].

(f) For [25 TAC Chapter 415, Subchapter G (relating to Deter-
mination of Manifest Dangerousness) or HHSC state hospital policies
govern transfer of] an individual transferring between a state hospital
[an SMHE] and a maximum-security unit or adolescent forensic unit,
25 TAC Chapter 415, Subchapter G (relating to Determination of Man-
ifest Dangerousness) governs the transfer.
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$306.192.  Transfers Between a State Hospital [Mental Health Facil-
ity] and a State Supported Living Center.

(a) Foran individual transferring from a state hospital [mental
health faeility (SMHE)] to an SSLC [a state supperted living eenter
(SSEO)]:

(1) the state hospital and designated LIDDA must comply
with [follewing rules and statutes govern the transfer|:
(A) Chapter 904, Subchapter C, of this title [40 TAC
25 E Division 3](relating to Transfers); and
g
(B) Texas Health and Safety Code §575.013 and
§575.017; and

(2) the state hospital [SMHE] must not transfer the individ-
ual before the judge of the committing court enters an order approving
the transfer.

(b) For an individual transferring from an SSLC to a state hos-
pital [an SMHE]:

(1) the following rules and statutes govern the transfer:

(A) Section 902.1 of this title (relating to Transfer of an
Individual from a State Supported Living Center to a State Hospital);
[and]

(B) Texas Health and Safety Code §594.034; and

(C) Texas Health and Safety Code §575.012 [govern the
transfer]; and

(2) the receiving state hospital and the initiating SSLC
must notify [SMHE netifies] the designated LMHA, LBHA, [local
mental health autherity or loecal behavieral health authority] or LIDDA
[the designated local intellectual and developmental disability author-
#y] of the transfer.
$306.193.  Transfers Between a State Hospital [Mental Health Facil-
ity] and an Out-of-State Facility [Institution].

A transfer between a state hospital [an SMHE] and an out-of-state fa-
cility is governed by Chapter 903 of this title [+ FAC Chapter 383]

(relating to Interstate Compact on Mental Health and Intellectual and
Developmental Disabilities [Mental Retardation]).

§306.194.  Transfers Between a State Hospital [Mental Health Facil-
#ty] and Another Facility in Texas.

(a) In accordance with Texas Health and Safety Code
§575.011, §575.014, and §575.017 [gevern transfer of] an individual
may transfer between a state hospital [an SMHE] and a psychiatric
hospital not operated by HHSC. The state hospital must notify the des-
ignated LMHA or LBHA of the transfer. A state hospital [Ar SMHE]
must not transfer an individual voluntarily receiving treatment without
the consent of the individual, or the individual's LAR if applicable,
who made the request for voluntary admission in accordance with
§306.175(a)(1) of this subchapter (relating to Voluntary Admission
Criteria for a State Hospital or a Facility with a Contracted Psychiatric
Bed [Authorized by an LMHA or LBHA or for a State Mental Health
Faeility]).

(b) In accordance with Texas Health and Safety Code
§575.015, [and §575-017 govern transfer of] an individual may trans-
fer from a state hospital [an SMHE] to a federal agency [eorrectional
faeility]. The transferring state hospital must notify [SMHE netifies|
the designated LMHA or LBHA of the transfer.

(¢) In accordance with Texas Health and Safety Code
§575.016 and §575.017, [gevern transfer of] an individual may trans-
fer from a facility of the institutional division of the Texas Department
of Criminal Justice to a state hospital [an SMHE].

$§306.195.  Changing Local Mental Health Authorities or Local Be-
havioral Health Authorities.

(a) If[Requirements related to] an individual currently receiv-
ing LMHA or LBHA services [whe] intends to move the individual's
[his or her] permanent residence to a county within the local service
area of another LMHA or LBHA and seek services from the new
LMHA or LBHA the following requirements apply.

(1) The originating LMHA or LBHA must:

(A) ensure the CoC liaison submits requested informa-
tion to the new LMHA or LBHA, including treatment information per-
tinent to the individual's continuity of care within seven days after the
request, and coordinate an intake appointment at the receiving LMHA
or LBHA [initiate transition planning with the receiving LMHA or
LBHA];

(B) ensure the CoC liaison initiates transition planning
with the receiving LMHA or LBHA in accordance with §306.155(19)
of this subchapter (relating to Local Mental Health Authority, Local
Behavioral Health Authority, and Continuity of Care Liaison Respon-

sibilities);

(C) [B)] educate the individual, or the individual's
LAR if applicable, on the provisions of this subchapter regarding the
individual's transfer, consisting of:

(i) information regarding walk-in intake services, if
applicable, where no appointment is scheduled for the individual's ini-
tial intake to determine eligibility;

(ii)  the rights of an individual [individual's rights as]
eligible for services; [and]
(iii)  notification for the receiving LMHA or LBHA

[is netified] of the individual's intent to move the individual's perma-
nent residence;

(iv) the point of contact at the receiving LMHA or

LBHA;
(v) _the 988 Suicide and Crisis Lifeline; and
(vi) _the receiving LMHA's or LBHA's crisis hotline;

(D) [€©S)] assist in facilitating and scheduling the intake
appointment at the new LMHA or LBHA once the relocation has been
confirmed;

D) submitto the receiving EMHA or LBHA treatment
e . . to the individual ity of care wi .
(E) ensure the individual has sufficient medication for

up to 90 days or to last until the medication management appointment
date at the receiving LMHA or LBHA; and

(F) maintain the individual's case in open status in the
applicable HHSC automation system for 90 days or until notified that
the individual has been admitted to services at the receiving LMHA or
LBHA, whichever occurs first.[:]

HG) econduet an intake assessment in accordance with
EMHA or LBHA has the eapacity to serve the individual immediately
or place the individual on a waiting list for services; and}

[(H) authorize an initial 180 days of services for an
adult and 90 days for a child or an adelescent for transitioning and
ongoing care; including the provision of medications; if the individual
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(2) The receiving LMHA or LBHA must:

(A) initiate transition planning with the originating
LMHA or LBHA,;

(B) promptly request records pertinent to the individ-
ual's treatment, with the individual's consent, or the consent of the in-
dividual's LAR if applicable;

(C) conduct an intake assessment in accordance with
§301.353(a) of this title (relating to Provider Responsibilities for Treat-
ment Planning and Service Authorization) and determine whether the
individual should receive services immediately or be placed on a wait-
ing list for services;

(D) ifthe individual is eligible and is not on the waitlist,
authorize an initial 180 days of services for an adult and 90 days for a
child or an adolescent for transitioning and ongoing care, including the
provision of medications;

(E) authorize the individual in the same level of care at
the initial assessment in accordance with §301.327 of this title (relat-
ing to Access to Mental Health Community Services) and pursuant to
Medicaid regulations and policies;

(F) provide the appropriate services based on the clini-
cal needs of the individual,

(G) if there are resource limitations for the receiving
LMHA or LBHA, follow the process outlined in §301.327 of this ti-
tle; and

(H) initiate contact with individual within 14 days.

(3) [€] If the individual, or the individual's LAR if ap-
plicable, seeks services from the new LMHA or LBHA without prior
knowledge of the originating LMHA or LBHA:

(A) the receiving LMHA or LBHA must:

(i) initiate transition planning with the originating
LMHA or LBHA;

(i) promptly request records pertinent to the indi-
vidual's treatment, with the individual's consent, if applicable;

(iii) conduct an intake assessment in accordance
with §301.353(a) of this title and determine whether the individual
should receive services immediately or be placed on a waiting list for
services; and

(iv) ifthe individual is eligible and [the individual] is
not on the waitlist, authorize an initial 180 days of services for an adult
and 90 days for a child or an adolescent for transitioning and ongoing
care, including the provision of medications; and

(B) the originating LMHA or LBHA must:

(i) submit requested information to the new LMHA
or LBHA within seven days after the request; and

(i) maintain the individual's case in open status in
the applicable HHSC automation system for 90 days or until notified
that the individual has been admitted to services at the new LMHA or
LBHA, whichever occurs first.

4) [63)]If the new LMHA or LBHA denies services to the
individual during the transition period, or reduces or terminates ser-
vices at the conclusion of the authorized period, the new LMHA or
LBHA must notify the individual, or the individual's LAR if applicable,
in writing within ten business days of the proposed action and the right
to appeal the proposed action in accordance with §306.154 of this sub-

chapter (relating to Notification and Appeals Process for Local Mental
Health Authority or Local Behavioral Health Authority Services).

(b) Requirements related to an individual receiving inpatient
services at a state hospital [an SMHE] or [faeility with a] CPB. If an
individual at a state hospital [an SMHE] or [faeility with a] CPB, or the
individual's LAR if applicable, informs the state hospital [SMHE] or
[faeility with a] CPB that the individual intends to move the individual's
permanent residence to a county within the local service area of another
LMHA or LBHA and seek services from the new LMHA or LBHA:

(1) the state hospital [SMHE] or [faeility with a] CPB must
notify [netifies] the following of the individual's intent to move the
individual's permanent residence upon discharge:

(A) the originating LMHA or LBHA, if the individual
was receiving LMHA or LBHA services from the originating LMHA
or LBHA before admission to the state hospital [SMHE] or [faeility
with a] CPB; and

(B) the new LMHA or LBHA;

(2) the following must participate in the individual's dis-
charge planning in accordance with §306.201 of this subchapter (relat-
ing to Discharge Planning):

(A) the state hospital [SMHE] or [faeility with ] CPB;
(B) the new LMHA or LBHA; and

(C) the originating LMHA or LBHA, if the individual
was receiving LMHA or LBHA services from the originating LMHA
or LBHA before admission to the state hospital [SMHE] or [faeility
with a] CPB; and

(3) if the individual was receiving LMHA or LBHA ser-
vices from the originating LMHA or LBHA before admission to the
state hospital [SMHE] or [faeility with a] CPB, the originating LMHA
or LBHA must maintain [maintains] the individual's case in open status
in the applicable HHSC automation system for 90 days or until notified
that the individual is admitted to services at the new LMHA or LBHA,
whichever occurs first.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404031

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

DIVISION 5. DISCHARGE AND ABSENCES
FROM A STATE MENTAL HEALTH FACILITY
OR FACILITY WITH A CONTRACTED
PSYCHIATRIC BED

26 TAC §§306.201 - 306.205, 306.207

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
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vices by the health and human services agencies, and §531.008
which requires the Executive Commissioner of HHSC to estab-
lish a division for administering state facilities, including state
hospitals and SSLCs; Health and Safety Code §533.014 which
requires the Executive Commissioner of HHSC to adopt rules
relating to LMHA treatment responsibilities, §533.0356 which al-
lows the Executive Commissioner to adopt rules governing LB-
HAs, §533A.0355 which requires the Executive Commissioner
of HHSC to adopt rules establishing the roles and responsibil-
ities of LIDDAs, §534.052 which requires the Executive Com-
missioner of HHSC to adopt rules necessary and appropriate
to ensure the adequate provision of community-based services
through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of ser-
vices and planning for patient care between HHSC facilities and
LMHAs, and §552.001 which provides HHSC with authority to
operate the state hospitals.

The amendments affect Texas Government Code §531.0055.

$§306.201. Discharge Planning.

(a) At the time of an individual's admission to a state hospital
[an SMHE] or [faeility with ] CPB, the designated LMHA or LBHA,
if applicable [any], and the state hospital [SMHE] or [facility with a]
CPB must begin [begins] discharge planning for the individual. The
state hospital or CPB must send an electronic admission initial noti-
fication within three business days to the appropriate LMHA, LBHA,
and LIDDA to initiate discharge planning.

(b) The designated LMHA or LBHA CoC liaison [eentinuity
of eare worker| or other designated staff; the designated LIDDA con-
tinuity of care worker, if applicable; the individual; the individual's
LAR([;] if applicable [any]; and any other person authorized by the indi-
vidual, such as guardian ad litem or attorney ad litem, must participate
in [eoordinates] discharge planning with the state hospital [SMHE] or
[faeility with a] CPB. The state hospital or CPB must initiate coordi-
nation of discharge planning.

(1) Except for the state hospital [SMHE] or [faeility with
a] CPB treatment team and the individual, involvement in discharge
planning may be through teleconference or video-conference calls.

(2) The state hospital [SMHE] or [the faeility with a] CPB
must invite the LMHA, LBHA, or LIDDA, as applicable, to routine
recovery or treatment plan meetings as well as any additional meetings
that arise specific to discharge planning. The state hospital or CPB
must notify meeting participants [previde] a minimum of 24 hours [24-
heur netifieation] before each scheduled meeting regarding recovery or
treatment planning and any additional meetings specific to discharge
[statfings and reviews to persons inveolved in discharge] planning.

(3) The state hospital [EMHA; EBHA; or LIDDA,; if appli-

cable; and the SMHE] or [faeility with a] CPB must [invelved in dis-

lanni 5 a1l di . ivities and]

ensure the development and completion of the discharge plan as listed

in subsection (c) of this section and coordinate with the LMHA, LBHA,
or LIDDA, if applicable, before the individual's discharge.

(4) The LMHA or LBHA must facilitate the transition of
individuals who are determined by the state hospital or CPB to be med-
ically appropriate for discharge in accordance with Texas Health and
Safety Code §534.0535 from a facility to a community setting by con-
necting the individuals to resources available in the individuals' county
of residence or choice.

(c) Discharge planning must consist of the following activi-
ties:

(1) Considering all pertinent information about the individ-
ual's clinical needs, the state hospital [SMHE] or [faeility with a] CPB
must identify and recommend specific clinical services and supports
needed by the individual after discharge or while on pass or furlough
[ATFR].

(2) The state hospital or CPB, and the LMHA, LBHA, or
LIDDA, if applicable, must jointly identify, [and] recommend, and
help coordinate access to services for the individual, and the individ-
ual's LAR if applicable, regarding specific non-clinical services and
supports needed by the individual after discharge, including the indi-
vidual's need for housing, supported employment, education resources,
and[;] food assistance, [and] clothing resources, and other supplemen-
tal supports or governmental benefits as applicable.

(3) Ifanindividual needs a living arrangement, the LMHA
or LBHA CoC liaison, or LIDDA continuity of care worker must:

(A) identify a living arrangement [setting]| consistent
with the individual's clinical needs and preference that is available and

has accessible services and supports as agreed upon by the individual,
or the individual's LAR if applicable; or

(B) ensure the individual, or the individual's LAR if
applicable, is referred to housing services and support the individual
through the process of obtaining and applying for housing services dur-
ing the discharge planning process if a living arrangement is unavail-
able.

(4) The LMHA or [;] LBHA CoC liaison, or LIDDA
continuity of care worker in collaboration with the individual, and the
individual's LAR if applicable, must identify potential providers and
resources for the services and supports recommended and arrange for
provision of services upon discharge in accordance with Texas Health
and Safety Code §534.0535.

(5) The state hospital [SMHE] or [faeility with a] CPB must
attempt to educate [eounsel] the individual, and the individual's LAR[;]
if applicable [any], to prepare the individual [them] for care after dis-
charge or while on pass or furlough [ATP].

(6) The state hospital [SMHE] or [faetlity with a] CPB must
provide the individual, and the individual's LAR [;] if applicable [any],
with written notification of the existence, purpose, telephone number,
and address of the protection and advocacy system established in Texas,
pursuant to Texas Health and Safety Code §576.008.

(7) The LMHA, [er] LBHA, or LIDDA must comply with
the PASRR [Preadmission ing and Resident Review] processes
as described in Chapter 303 of this title (relating to Preadmission
Screening and Resident Review (PASRR)) for an individual referred
[recommended to meve] to a nursing facility.

(d) Before an individual's discharge or approval for a pass or
furlough:

(1) The individual's treatment team must ensure the devel-

opment of [must develop] a [diseharge] plan to include the individual's
stated [wishes] goals. The [discharge] plan must consist of:

(A) adescription of the individual's living arrangement
after discharge, or while on pass or furlough [ATP], that reflects the
individual's preferences, choices, and available community resources;

(B) arrangements and referrals for the available and ac-
cessible services and supports agreed upon by the individual, or the
individual's LAR if applicable, recommended in the individual's dis-
charge plan;

(C) a written description of recommended clinical and
non-clinical services and supports the individual receives [may receive]
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after discharge, or while on pass or furlough; [ATP. The SMHE or fa-
cility with a CPB documents]

(D) documentation of arrangements and referrals for
the services and supports recommended upon discharge or while on

pass or furlough [ATP in the discharge plan];

(E) [)] a description of behavioral health symptoms
[preblems] identified at discharge or before a pass or furlough [er AFP],
including any symptoms [isstes] that may disrupt the individual's sta-
bility in the community;

(F) [€B)] the individual's goals, strengths, interventions,
and objectives as stated in the individual's discharge plan in the state
hospital [SMHE] or [faeility with a] CPB;

(G) [E®)] comments or additional information;

(H) [€&)] a final diagnosis based on the version of the
DSM currently recognized by HHSC [euffeﬂt edition of %heBtagnesHe
American Psychiatric Association];

(I) [EH] the names, contact information, and addresses
of providers to whom the individual will be referred for any services

or supports after discharge or while on pass or furlough[ATP]; and

(J) [D)] [in accordance with Texas Health and Safety
Code §574-081(e);] a description of:
(i) the types and amount of medication the individ-

ual needs after discharge or while on pass or furlough [ATP] until the
individual is evaluated by a physician; or [and)]

(ii) for 90 days after discharge, the person or entity
responsible for providing and paying for the medication.

(2) The state hospital [SMHE]or [faeility with a] CPB must
request that the individual, or the individual's LAR if applicable[; as
appropriate], sign the discharge plan, and document in the discharge
plan whether the individual, or the individual's LAR if applicable, agree
or disagree with the plan.

(3) Ifthe individual, or the individual's LAR if applicable,
refuses to sign the discharge plan described in paragraph (2) of this
subsection, the state hospital [SMHE] or [faeility with a] CPB must
document [doeuments] in the individual's record whether [if] the indi-
vidual, or the individual's LAR if applicable, agrees to the plan or not,
reasons stated, and any other circumstances of the refusal.

(4) 1If applicable, the individual's treating physician must
document in the individual's record reasons why the individual does not
require continuing care or a discharge plan [in accordanee with Texas
Health and Safety Code §574.081(g)].

(5) Ifthe LMHA or LBHA disagrees with the state hospital
[SMHE] or [faeility with a] CPB treatment team's decision concerning
discharge:

(A) the treating physician of the state hospital [SMHE]
or [faeility with a] CPB must consult [eonsults] with the LMHA or
LBHA physician or designee to resolve the disagreement within 24
hours; and

(B) [and] if the disagreement continues unresolved, the
medical director or designee of the state hospital or CPB must refer

[(ii)  if the disagreement continues unresolved after
consulting with the LMHA or LBHA medical director:]
D the medical director or designee of the
SMHE or facility with a CPB refers the issue to the State Hospital
Offieer collaborates with the Medieal Director of the Behavioral Health
Section to render a final decision within 24 hours of notification-}
(e) Discharge notice to family or the individual's LAR if ap-
plicable.

(1) In accordance with Texas Health and Safety Code
§576.007, before discharging an [individual whe is an] adult, the
state hospital [SMHE] or [faeility with a] CPB must make [makes]
a reasonable effort to notify the individual's family or any identified
[ether] person providing support to the individual. Discharge notifica-
tion requires authorization by the individual, or the individual's LAR
if applicable [as authorized by the individual or LAR; if any; of the

discharge if the adult grants permission for the netifieation|.

(2) Before discharging an individual who is at least 16
years of age, but [er] younger than 18 years of age, who voluntarily
consented for the individual's own admission, the state hospital
[SMHE] or [faeility with a] CPB must make [makes] a reasonable
effort to notify the individual's [family as authorized by the individual

or] LAR, if applicable [any], of the discharge within 72 hours before
the date of discharge [if the individual grants permission for the
netification].

(3) Before discharging a minor for whom a parent, man-
aging conservator, or guardian provided consent for admission [an i
dividual younger than 16 years of age], the state hospital [SMHE] or
[faeility with a] CPB must notify [netifies] the minor's [individual's]
LAR of the discharge.

(f) Release of minors. Upon discharge, the state hospital
[SMHE] or [faeility with a] CPB may release a minor [yeunger than
16 years of age] only to the minor's LAR or the LAR's designee.

(1) If the LAR or the LAR's designee is unwilling to re-
trieve the minor from the state hospital [SMHE] or [facility with a]
CPB and the LAR is not a state agency:

(A) the state hospital [SMHE] or [faeility with a] CPB
must:

(i) notify DFPS [netifies the Department of Family
and Proteetive Serviees (DEPS)], so DFPS can take custody of the mi-
nor from the state hospital [SMHE] or [faeility with a] CPB;

(ii) refer [refers] the matter to the LMHA or LBHA
[fecal €REG] to schedule a meeting with representatives from the
required agencies described in subsection (f)(2)(A) of this section, the
LAR, and minor to explore resources and make recommendations;
[and]

(iii) document [decuments] the LMHA or LBHA
[EREG] referral in the discharge plan; [and]

(iv) _refer the matter to the local CRCG to schedule
a meeting with representation from the required agencies described in
subsection (f)(2)(A) of this section, the LAR, and the minor to explore

the issue to the Texas State Hospitals Chief Medical Officer to render

resources and make recommendations; and

a final determination. [:]

) the medical director or designee of the SMHE or
faetlity with & CPB censults with the EMHA or LBHA medieal diree-
tor; and}

(v) document the CRCG referral in the discharge

plan; and

(B) the medical directors or the medical directors'
[their] designees of the state hospital [SMHE] or [facility with a]
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CPB; designated LMHA, LBHA, or LIDDA; and DFPS must meet to
develop and finalize [selidify] the discharge recommendations.

(2) Ifthe LAR is a state agency unwilling to assume phys-
ical custody of the minor from the state hospital [SMHE] or [faeility
with a] CPB, the state hospital [SMHE] or [the faeility with a] CPB
must:

(A) refer [refers] the matter to the local CRCG office, or
state CRCG office if applicable, to schedule a meeting with representa-
tives from the member agencies, in accordance with 40 TAC, Part 19,
Chapter 702, Subchapter E (relating to Memorandum of Understanding
with Other State Agencies), the LAR, and minor to explore resources
and make recommendations; and

(B) document [deecuments] the CRCG referral in the
discharge plan.

(g) Notice to the designated LMHA, LBHA, or LIDDA. At
least 24 hours before an individual's planned discharge, pass, or fur-

(vii) dated signature of the individual, or the individ-

ual's LAR if applicable, and a member of the state hospital [SMHE] or
[faeility with a] CPB treatment team;

(C) copies of all available, pertinent, current sum-
maries, and assessments; and

(D) the treating physician's orders.

(2) At discharge, or while on pass or furlough [ATP], the
state hospital [SMHE] or [faeility with a] CPB provides a copy of the
discharge packet or pass or furlough plan to the individual, and the in-
dividual's LAR if applicable. An individual [Individuals] may request
additional records. [Hf the requested records are reasonably likely to
endanger the individual's life or physiecal safety; these records can be
required in the individual's medical record.]

(3) Within 24 hours after discharge [er ATP], or while on
pass or furlough, the state hospital [SMHE] or [faeility with a] CPB

lough[er ], and no later than 24 hours after an unexpected dis-
charge, a state hospital [an SMHE] or [faeility with a] CPB must notify
[netifies] the designated LMHA, LBHA, or LIDDA of the anticipated
or unexpected discharge and convey [eenveys] the following informa-
tion about the individual:

(1) identifying information, including address and contact
information of the individual, or the individual's LAR if applicable;

(2) legal status, for example [(e-g:], regarding guardian-
ship, charges pending, or custody if the individual is a minor[}];

(3) the day and time the individual will be discharged or
participating in a pass or furlough [en an ATP];

(4) the individual's destination address after discharge, or
while on pass or furlough [ATR];

(5) [pertirent] medical information;
(6) current medications;

(7) clinical documentation [behavioral data], including in-
formation regarding a COPSD, an ID, or a DD; and

(8) other pertinent treatment information, including the
discharge plan.

(h) Discharge packet.
(1) Ataminimum, a discharge packet must include:
(A) the discharge plan;
(B) referral instructions, including:

(i) state hospital [SMHE] or [faeility with a] CPB
contact person,;

(i) name of the designated LMHA or[;] LBHA CoC
liaison[;] or LIDDA continuity of care worker;

(iii)) names of community resources and providers to
whom the individual is referred, including contacts, appointment dates
and times, addresses, and phone numbers;

(iv)  a description of to whom or where the individ-
ual is released upon discharge, including the individual's intended res-

idence, address, and phone number [(address and phone number)|;

(v) instructions for the individual, or the individual's
LAR if applicable[; and primary eare giver as applicable];
(vi) medication regimen and prescriptions, as appli-

cable; and

must send [sends] a copy of the discharge packet or pass or furlough
plan to:

(A) the designated LMHA, LBHA, or LIDDA; and

(B) the providers to whom the individual is referred, in-
cluding:

(i) an LMHA or LBHA network provider, if the
LMHA or LBHA is responsible for ensuring the individual's services
after discharge or while on pass or furlough [an ATP];

(ii) an alternate provider, if the individual requested
referral to an alternate provider; and

(i) a county jail, if the individual will be
transported [taker] to the county jail upon discharge.

(i) Unexpected Discharge.

(1) The state hospital [SMHE] or [faeility with a] CPB and
the designated LMHA, LBHA, or LIDDA must make reasonable ef-
forts to provide discharge planning for an individual discharged unex-
pectedly.

(2) If there is an unexpected discharge, the state hospital

or CPB [faeility] social worker or a designee [staff with an equivalent
eredential to a seeial worker] must document the reason for not com-

pleting discharge planning activities in the individual's record.

(j) Transportation. A state hospital [An SMHE] or [faeility
with a] CPB must:

(1) initiate and secure transportation in collaboration with
an LMHA, an [er] LBHA, or a LIDDA pursuant to [a planned location
after| an individual's discharge or pass or furlough plan; and

(2) inform a designated LMHA, LBHA, or LIDDA of an
individual's transportation needs after discharge or while on pass or
furlough[an 1.

(k) Discharge summary.

(1) Within ten days after an individual's discharge, the in-
dividual's physician of the state hospital [SMHE] or [faeility with a]
CPB must complete [eompletes] a written discharge summary for the
individual.

(2) Within 21 days after an individual's discharge from an
[a] LMHA or LBHA, the LMHA or LBHA must complete a written
discharge summary for the individual.

(3) The written [Written] discharge summary must include
[includes]:
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(A) a description of the individual's treatment and the
individual's [their] response to that treatment;

(B) a description of the level of care for services re-
ceived;

(C) adescription of the individual's level of functioning
at discharge;

(D) adescription of the individual's living arrangement
after discharge;

(E) a description of the community services and sup-
ports the individual will receive after discharge;

(F) afinal diagnosis based on the version [eurrent edi-
tienn] of the DSM currently recognized by HHSC; and

(G) adescription of the amount of medication available
to the individual, if applicable.

(4) The discharge summary must be sent to the individual's:

(A) designated LMHA, LBHA, or LIDDA, as applica-
ble; and

(B) providers to whom the individual was referred.

(5) Documentation of refusal. If the individual, or the in-
dividual's LAR if applicable, [er the individual's earegivers] refuse to
participate in the discharge planning, the circumstances of the refusal
must be documented in the individual's record.

(I)  An LMHA or LBHA must provide continuity of care ser-
vices designed to support joint discharge planning efforts in accordance
with Texas Health and Safety Code §534.0535.

SMHE eor faeility with a CPB is eligible for:}
te an EMHA or EBHA; o1}
$§306.202.  Special Considerations for Discharge Planning.

(a) Three Admissions Within 180 Days. An individual admit-
ted to a state hospital [an SMHE] or [a faeility with a] CPB three times
within 180 days is considered at risk for future admission to inpatient

services. To prevent the potentially unnecessary admissions to an in-
patient facility, the designated LMHA or LBHA must:

(1) during discharge planning, review the individual's pre-
vious recovery or treatment plans to determine the effectiveness of the
clinical services received;

(2) include in the recovery or treatment plan:

(A) non-clinical supports, such as those provided by
a mental health peer specialist or recovery support peer specialist
[eeach], identified to support the individual's ongoing recovery; and

(B) recommendations for services and interventions
from the individual's current or previous care plan [plan{s)] that
support the individual's strengths and goals and prevent unnecessary
admission to a state hospital [an SMHE] or [faeility with ] CPB;

(3) determine the availability and level of care, including
type, [“type;] amount, scope, and duration [duratien"] of clinical and
non-clinical supports, such as those provided by a mental health peer
specialist or recovery support peer specialist [eeaek], that promote on-
going recovery and prevent unnecessary admission to a state hospital
[an SMHE] or [faeility with a] CPB; and

(4) consider appropriateness of the individual's continued
stay in the state hospital [SMHE] or [faeHity with a] CPB.

(b) Discharge Planning Specialists. Pursuant to Texas Health
and Safety Code §534.053, each state hospital must designate at least
one employee to deliver continuity of care services for individuals who
are determined medically appropriate for discharge from the facility.
The state hospital must concentrate the provision of continuity of care
services for individuals who have been:

(1) admitted to and discharged from a state hospital three
or more times during a 30-day period; or

(2) in the state hospital for longer than 365 consecutive

days.
(c) [B)] Nursing Facility Referral or Admission.

(1) Inaccordance with 42 CFR Part 483, Subpart C, and as
described in Chapter 554, Subchapter BB of this title [460 TAC Chap-
ter 19; Subehapter BB] (relating to Nursing Facility Responsibilities
Related to Preadmission Screening and Resident Review (PASRR)), a
nursing facility must coordinate with the referring entity to ensure the
referring entity screens the individual for admission to the nursing fa-
cility before the nursing facility admits the individual.

(2) As the referring entity, the state hospital [SMHE] or
[faeility with a] CPB must complete a PL1 Screening [PASRR Level
1 Sereening] and forward the completed form in accordance with
§303.301 of this title (relating to Referring Entity Responsibilities
Related to the PASRR Process).

(3) The LMHA, [er] LBHA, or LIDDA must conduct a
PE [PASRR Level H Ewvaluation] in accordance with Chapter 303 of
this title (relating to Preadmission Screening and Resident Review

(PASRR)).

(4) If a nursing facility admits an individual while on pass
or furlough [an ATP], the designated LMHA or LBHA must conduct
and document, including justification for its recommendations, the ac-
tivities described in paragraphs (5) and (6) of this subsection.

(5) The designated LMHA or LBHA must make at least
one in-person [face-to-face] contact with the individual at the nursing
facility while on pass or furlough [an AFP]. The contact must consist
of:

(A) a review of the individual's record at the nursing
facility; and

(B) discussions with the individual, the individual's
[and] LAR[;] if applicable [any], the nursing facility staff, and other
staff who provide care to the individual regarding:

(i) the individual's needs and the care the individual
is receiving;

(ii) the ability of the nursing facility to provide the
appropriate care;

(iii) the provision of mental health services, if
needed by the individual; and

(iv)  the individual's adjustment to the nursing facil-

ity.
(6) Before the end of the initial pass or furlough [AFP] pe-
riod described in §306.205(a) [§306:206(b}(2)] of this subchapter (re-

lating to Pass or Furlough from a State Hospital or Facility with a Con-
tracted Psychiatric Bed [Absenee for Trial Placement]), the designated
LMHA or LBHA must recommend to the state hospital [SMHE] or
[faeility with a] CPB one of the following:
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(A) discharging the individual if the LMHA or LBHA
determines that:

(i) the nursing facility is capable and willing to pro-
vide appropriate care to the individual after discharge;

(i) any mental health services needed by the indi-
vidual are being provided to the individual while residing in the nurs-
ing facility; and

(iii) the individual, and the individual's LARJ[;] if
applicable [any], agrees to the nursing facility admission;

(B) extending the individual's pass or furlough [ATP]
period in accordance with §306.205(a)(2) [§306-206(b)(3)] of this sub-

chapter;

(C) returning the individual to the state hospital
[SMHE] or [faeility with a] CPB in accordance with §306.205 of this
subchapter (relating to Pass or Furlough from a State Hospital [Mental
Health Eaeility] or a Facility with a Contracted Psychiatric Bed); or

(D) initiating involuntary admission to the state hospital
[SMHE] or [faeility with a] CPB in accordance with §306.176 (relat-
ing to Admission Criteria for a State Hospital or a Facility with a Con-
tracted Psychiatric Bed [Autherized by an EMHA or LBHA or for a
State Mental Health Faeility] for Emergency Detention) and §306.177
(relating to Admission Criteria Under Order of Protective Custody or
Court-ordered Inpatient Mental Health Services) of this subchapter.

(d) [€e)] Assisted Living.

(1) A state hospital [An SMHE], [faeility with] a CPB, an
LMHA, or an LBHA may only [net] refer an individual to an assisted
living facility that is [net] licensed under [the] Texas Health and Safety
Code[;] Chapter 247.

(2) As required by Texas Health and Safety Code
§247.063(b), if a state hospital, [an SMHE faetlity with] a CPB, an
LMHA, or an LBHA gains knowledge of an assisted living facility not
operated or licensed by the state, the state hospital [SMHE], [faeility
with a] CPB, LMHA, or LBHA must report [reperts] the name,
address, and telephone number of the facility to HHSC Complaint and
Incident Intake at 1-800-458-9858.

(e) [€)] Minors.

(1) To the extent permitted by medical privacy laws, the
state hospital [SMHE] or [faeility with a] CPB and designated LMHA
or LBHA must make a reasonable effort to involve a minor's LAR or
the LAR's designee in the treatment and discharge planning process.

(2) A minor committed to or placed in a state hospital [an
SMHE] or [faeility with a] CPB under Texas Family Code[;] Chapter
55, Subchapter C or D, shall be discharged in accordance with the Texas
Family Code[;] Chapter 55, Subchapter C or D as applicable.

(f) [€)] An individual suspected of having an ID. If a state
hospital [an SMHE] or [faeility with a] CPB suspects an individual
has an ID, the state hospital [the SMHE] or [faeility with a] CPB must
notify the designated LMHA or LBHA CoC liaison [eentinuity of eare
weotker] and the designated LIDDA to:

(1) assign a LIDDA continuity of care worker to the indi-
vidual; and

(2) conduct an assessment in accordance with Chapter 304

of this title [40 FAC Chapter 5; Subchapter D](relating to Diagnostic
Assessment).

(g) [(D] Criminal Code.

(1) Texas Code of Criminal Procedure[;] Chapter 46B[: In-
competeney to stand trial].

(A) An individual committed to a state hospital [The
SMHF] or [facility with a] CPB [must discharge an individual commit-
ted] under Texas Code of Criminal Procedure[;] Article 46B.102 may
only be discharged by order of the committing court under [(relating
to Civil Commitment Hearing: Mental Hlness); in accordance with|
Texas Code of Criminal Procedure, Article 46B.107 [(relating to Re-
lease of Defendant after Civil Commitment)].

(B) An individual committed to a state hospital [The
SMHE] or [faeility with a] CPB [must discharge an individual commit-
ted] under Texas Code of Criminal Procedure [;] Article 46B.073 must
be discharged and transferred [(relating to Commitment for Resteration
to Competeney)], in accordance with Texas Code of Criminal Proce-
dure Article 46B.081 through[;] Article 46B.083 [(elating to Suppert-
ing Commitment Information Provided by Eaeility or Program)).

(C) For an individual committed under Texas Code of
Criminal Procedure[;] Chapter 46B, discharged and returned to the
committing court, the state hospital [SMHE] or [faeility with a] CPB,
within 24 hours after discharge, must notify the following of the dis-
charge:

(i) theindividual's designated LMHA or LBHA; and
(i) the TCOOMMI.

(2) Texas Code of Criminal Procedure[;] Chapter 46C: In-
sanity defense. An individual committed to a state hospital [AnSMHE]
or [faeility with a] CPB under Texas Code of Criminal Procedure Chap-
ter 46C may only be discharged by [must discharge an individual ae-
quitted by reason of insanity and committed to an SMHE or facility
with a CPB under Texas Code of Criminal Procedure; Chapter 46C;
only upen] order of the committing court in accordance with Texas
Code of Criminal Procedure[;] Article 46C.253 or Article 46C.268.

(h) [€&)] Offenders with special needs following discharge
from a state hospital [an SMHE] or [faeility with a] CPB. The LMHA
or LBHA must comply with the requirements as defined by the
LMHA's and LBHA's TCOOMMI contract for offenders with special
needs.

(1) An LMHA or LBHA that receives a referral for an of-
fender with special needs in the MH priority population from a county
or city jail at least 24 hours before the individual's release must com-
plete one of the following actions:

(A) if the offender with special needs is currently
receiving LMHA or LBHA services, the LMHA or LBHA must
[EMHA]:

(i) notify [netifies] the offender with special needs
of the referral from a county or city jail [jail's referral];

(i) arrange an in-person [arranges & face-to-face]
contact between the offender with special needs and a QMHP-CS to
occur within 15 days after the individual's release; and

(iii) ensure [ensures] that the QMHP-CS, at the
in-person [face-to-face] contact, reassesses [re-assesses] the individual
and arranges for appropriate services, including transportation needs
at the time of release;[:]

(B) if the individual is not currently receiving LMHA
or LBHA services from the LMHA or LBHA that is notified of the
referral, the LMHA or LBHA must [EMHA]:

(i) ensure [ensures| that at the in-person [faee-to-
faee] contact required in subparagraph (A) of this paragraph, the
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QMHP-CS conducts a pre-admission assessment in accordance with
§301.353(a) of this title (relating to Provider Responsibilities for
Treatment Planning and Service Authorization); and

(i) comply [eemplies] with §306.161(b) of this
subchapter (relating to Screening and Assessment), as applicable

[apprepriate]; or

(C) ifthe LMHA or LBHA is unable to [dees net] con-
duct an in-person [a face-to-face] contact with the individual required
in paragraph (1)(A) of this subsection, the LMHA or LMHA must doc-
ument the reasons for not doing so in the individual's record.

(2) If an LMHA or LBHA is notified of the anticipated
release from prison or a state jail of an offender with special needs
in the MH priority population who is currently taking psychoac-
tive medications [medication(s)] for a mental illness and who will
be released with a 30-day supply of the psychoactive medications
[medieation(s)], the LMHA or LBHA must arrange an in-person [a&
faece-to-face] contact required in paragraph (1)(A) of this subsection
between the individual and QMHP-CS within 15 days after the
individual's release.

(A) If the offender with special needs is released from
state prison or state jail after hours or the LMHA or LBHA is other-
wise unable to schedule the in-person [face-te-face] contact required
in paragraph (2) of this subsection before the individual's release, the
LMHA or LBHA must make [makes] a good faith effort to locate and
contact the individual. If the designated LMHA or LBHA is unable
to [dees not] have an in-person [a face-to-face] contact with the indi-
vidual within 15 days after being released, the LMHA or LBHA must
document the reasons for not doing so in the individual's record.

(B) At the in-person [face-to-face] contact required in
paragraph (2) of this subsection:

(i) the QMHP-CS with appropriate supervision and
training must perform an assessment in accordance with §301.353(a)
of this title and comply with §306.161(b) and (c) of this subchapter, as
applicable [apprepriate]; and

(ii) if the LMHA or LBHA determines that the
offender with special needs should receive services immediately,
the LMHA or LBHA must arrange for the individual to meet with a
physician or designee authorized by state law to prescribe medication
before the individual requires a refill of the prescription.

(C) Ifthe LMHA or LBHA is unable to [dees net] con-
duct an in-person [a face-te-faee] contact with the offender with special
needs required in paragraph (2) of this subsection, the LMHA or LBHA
must document the reasons for being unable to do [fer net deing] so in
the individual's record.

(3) If the offender with special needs is on parole or pro-
bation, the state hospital [SMHE] or [faeility with a] CPB must notify
a representative of TCOOMMI before the discharge of the individual
known to be on parole or probation.

$306.203.  Discharge of an Individual Voluntarily Receiving Inpatient
Treatment.

(a) A state hospital [An SMHE] or [faeility with a] CPB must
discharge an individual voluntarily receiving treatment if the adminis-
trator or designee of the state hospital [SMHE] or [faeility with a] CPB
concludes that the individual can no longer benefit from inpatient ser-
vices based on the physician's determination, as delineated in Division
5 of this subchapter (relating to Discharge and Absences from a State
Hospital [Mental Health Eaeility] or a Facility with a Contracted Psy-
chiatric Bed).

(b) If a written request for discharge is made by an individual
voluntarily receiving treatment, or the individual's LAR if applicable:

(1) the state hospital [SMHE] or [faeility with a] CPB must
discharge the individual in accordance with Texas Health and Safety
Code §572.004; and

(2) the individual, or the individual's LAR if applicable,
must sign, date, and document [signs; dates; and deeuments] the time
on the discharge request.

(¢) In accordance with Texas Health and Safety Code
§572.004, if an individual informs a staff member of a state hospital
[an SMHE] or [faeility with a] CPB of the individual's desire to leave

the state hospital [SMHE] or [faeility with a] CPB, the state hospital
[SMHE] or [faeility with ] CPB must:

(1) as soon as possible, assist the individual in
documenting [ereating] the written request and obtaining the necessary
signature; and

(2) within four hours after a written request is made known
to the state hospital [SMHE] or [faeility with a] CPB, notify:

(A) the treating physician; or

(B) another physician who is a state hospital [an SMHE]
or [faeility with a] CPB staff member, if the treating physician is not
available during that time period.

(d) Results of physician notification required by subsection

(€)(2) [€6)3)] of this section.

(1) In accordance with Texas Health and Safety Code
§572.004(c) and (d):

(A) astate hospital [an SMHE] or [faeility with a] CPB,
based on a physician's determination, must discharge an individual
within the four-hour time period described in subsection (c)(2) of this
section; or

(B) if the physician who is notified in accordance with
subsection (c)(2) of this section has reasonable cause to believe that
the individual may meet the criteria for court-ordered inpatient mental
health services or emergency detention, the physician must examine
the individual as soon as possible, but no later than 24 hours, after the
request for discharge is made known to the state hospital [SMHE] or
[faeility with a] CPB.

(2) Reasonable cause to believe that the individual may
meet the criteria for court-ordered inpatient mental health services or
emergency detention.

(A) Ifaphysician does not examine an individual who
may meet the criteria for court-ordered inpatient mental health services
or emergency detention within 24 hours after the request for discharge
is made known to the state hospital [SMHE] or [the facility with a]
CPB, the facility must discharge the individual.

(B) Ifaphysician, in accordance with Texas Health and
Safety Code §572.004(d), examines the individual as described in para-
graph (1)(B) of this subsection and determines that the individual does
not meet the criteria for court-ordered inpatient mental health services
or emergency detention, the state hospital [the SMHE] or [the faeility
with a] CPB must discharge [discharges] the individual upon comple-
tion of the examination.

(C) Ifaphysician, in accordance with Texas Health and
Safety Code §572.004(d), examines the individual as described in para-
graph (1)(B) of this subsection and determines that the individual meets
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the criteria for court-ordered inpatient mental health services or emer-
gency detention, the state hospital [SMHE] or [the faeility with a] CPB,
by 4:00 p.m. on the next business day, must:

(i) if the state hospital or [SMHE er faeility with a]
CPB intends to detain the individual, require the physician or designee,
[te file an application and obtain a court order for further detention
of the individual] in accordance with Texas Health and Safety Code

§572.004(d), to[; the physician]:

(1) file [es] an application for court-ordered in-
patient mental health services or emergency detention and obtains a
court order for further detention of the individual;

(1l) notify [netifies] the individual, and the indi-
vidual's LAR if applicable, of such intention; and

(I1II) document [decuments] in the individual's
record the reasons for the decision to detain the individual; or

(ii) discharge [discharges] the individual.

() In accordance with Texas Health and Safety Code
§572.004(i), after a written request from a minor individual admitted
under §306.175(a)(1)(B) of this subchapter (relating to Voluntary
Admission Criteria for a State Hospital or a Facility with a Contracted
Psychiatric Bed [Autherized by an EMHA or LBHA or for a State
Mental Health Faeility]), the state hospital [SMHE] or [faeility with a]
CPB must:

(1) notify the minor's parent, managing conservator, or
guardian of the request and:

(A) if the minor's parent, managing conservator, or
guardian objects to the discharge, the minor continues [treatment as a
patient] receiving voluntary treatment; or

(B) if the minor's parent, managing conservator, or
guardian does not object to the discharge, the minor individual is
discharged and released to the minor's LAR; and

(2) document the request in the minor's record.

(f) In accordance with Texas Health and Safety Code
§572.004(f)(1), a state hospital [an SMHE] or [facility with a] CPB
is not required to complete the requirements described in this section
if the individual documents and signs [makes] a written statement
withdrawing the request for discharge.

§306.204.  Discharge of an Individual Involuntarily Receiving Treat-
ment.

(a) Discharge from emergency detention.

(1) Except as provided by §306.178 of this subchapter (re-
lating to Voluntary Treatment Following Involuntary Admission) and
in accordance with Texas Health and Safety Code §573.021(b) and
§573.023(b), a state hospital [an SMHE] or [faetlity with a] CPB must
immediately discharge [diseharges] an individual under emergency de-
tention if:

(A) the state hospital [SMHE] administrator, adminis-
trator of the [faeility with a] CPB, or designee concludes, based on
a physician's determination, the individual no longer meets the crite-
ria in §306.176(c)(1) of this subchapter (relating to Admission Criteria
for a State Hospital or a Facility with a Contracted Psychiatric Bed
[Autherized by an EMHA or EBHA: or for a State Mental Health Fa-
eility] for Emergency Detention); or

(B) except as provided in paragraph (2) of this subsec-
tion:

(i) 48 hours has elapsed from the time the individual
was presented to the state hospital [the SMHE] or [faeility with a] CPB;
and

(i) the state hospital [SMHE] or [faeility with
a] CPB has not obtained a court order for further detention of the
individual.

(2) In accordance with Texas Health and Safety Code
§573.021(b), if the 48-hour period described in paragraph (1)(B)(i) of
this subsection ends on a Saturday, Sunday, or legal holiday, or before
4:00 p.m. on the next business day after the individual was presented
to the state hospital [SMHFE] or [faeility with a] CPB, the state hospital
[SMHE] or [faeility with a] CPB may detain [detains] the individual
until 4:00 p.m. on such business day.

(b) Discharge under order of protective custody. Except as
provided by §306.178 of this subchapter and in accordance with Texas
Health and Safety Code §574.028, a state hospital [an SMHE] or

[faeility with a] CPB must immediately discharge [diseharges] an
individual under an order of protective custody if:

(1) the state hospital [SMHE] administrator, administrator
of the [faeility with a] CPB [administrater], or designee deter-
mines that, based on a physician's determination, the individual no
longer meets the criteria described in Texas Health and Safety Code
§574.022(a);

(2) the state hospital [SMHE] administrator, administrator
of the [faeility with a] CPB [administrator], or designee does not re-
ceive notice that the individual's continued detention is authorized af-
ter a probable cause hearing held within the time period prescribed by
Texas Health and Safety Code §574.025(b);

(3) a final order for court-ordered inpatient mental health
services has not been entered within the time period prescribed by
Texas Health and Safety Code §574.005; or

(4) anordertorelease the individual is issued in accordance
with Texas Health and Safety Code §574.028(a).

(c) Discharge under court-ordered inpatient mental health ser-
vices.

(1) Except as provided by §306.178 of this subchapter
and in accordance with Texas Health and Safety Code §574.085 and
§574.086(a), a state hospital [an SMHE] or [faeility with a] CPB must
immediately discharge [discharges] an individual under a temporary
or extended order for inpatient mental health services if:

(A) the order for inpatient mental health services ex-
pires; or

(B) the state hospital [SMHE] administrator, adminis-
trator of the [faeility with a] CPB, or designee concludes that, based on
a physician's determination, the individual no longer meets the criteria
for court-ordered inpatient mental health services.

(2) In accordance with Texas Health and Safety Code
§574.086(b), before discharging an individual in accordance with
paragraph (1) of this subsection, the state hospital [SMHE] admin-
istrator, administrator of the [faeility with a] CPB, or designee must
consider [eensiders] whether the individual should receive court-or-
dered outpatient mental health services in accordance with a modified
order described in Texas Health and Safety Code §574.061.

(3) In accordance with Texas Health and Safety Code
§574.081, at the time an individual receiving court-ordered inpatient
mental health services is furloughed or discharged from a state hos-

pital or [faeility with a] CPB, the state hospital or [a faeility with a]
CPB must provide and pay [is respensible for providing or paying]
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for psychoactive medication and any other medication prescribed
to counteract adverse side effects of psychoactive medication. This
requirement also applies for a patient on a pass.

(A) A state hospital or [faeility with a] CPB is only re-
quired to provide or pay for these medications if funding to cover the
cost of the medications is available to be paid to the facility for this
purpose from HHSC.

(B) The state hospital or [faeility with a] CPB must pro-
vide or pay for the medications in an amount sufficient to last until the
individual can see a physician, or provider with prescriptive authority,
but the state hospital or [faeility with @] CPB is not required to provide
or pay for more than a seven-day supply.

(C) The state hospital or [faeility with a] CPB must
inform an individual if funding is not available to provide or pay
for the medications upon pass, furlough, or discharge, and if[- H]
funding is not available, the individual's designated LMHA or LBHA
is responsible for providing psychoactive medications as provided in
§306.207(2)(A) of this division (relating to Post Discharge or Furlough
[Absence for Trial Placement]: Contact and Implementation of the
Recovery or Treatment Plan), if applicable.

(4) An individual [Individuals] committed under Texas
Code of Criminal Procedure[;] Chapter 46B or 46C may only be
discharged as provided by §306.202(f) of this division (relating to
Special Considerations for Discharge Planning).

(d) Discharge packet. A state hospital [Arn SMHE] administra-
tor, administrator of a [faeility with a] CPB, or designee must forward
[forwards] a discharge packet, as provided in §306.201(h) of this di-
vision (relating to Discharge Planning), of any individual committed
under the Texas Code of Criminal Procedure to the jail and the LMHA
or LBHA in accordance with state and federal privacy laws.

$306.205.  Pass or Furlough from a State Hospital [Mental Health
Faeility] or a Facility with a Contracted Psychiatric Bed.

(a) An individual who is under consideration for discharge as
described in §306.203 of this division (relating to Discharge of an In-
dividual Voluntarily Receiving Treatment) or §306.204(c) of this di-
vision (relating to Discharge of an Individual Involuntarily Receiving
Treatment) may leave the state hospital or CPB while on pass or fur-
lough if the state hospital or CPB and the designated LMHA or LBHA
agree that a pass or furlough will be beneficial in implementing the in-
dividual's recovery or treatment plan. The designated LMHA or LBHA
is responsible for monitoring the individual while the individual is on
pass or furlough. [In aceordanece with Texas Health and Safety Code
§574.082, an SMHF administrator, administrator of a facility with a
CPB; or designee may; in coordination with the designated LMHA or
der court order for inpatient mental health serviees:|

(1) If an individual on an involuntary commitment under
Texas Health and Safety Code Chapter 574 is [individual's] authorized
for a pass or furlough, the state hospital [absenee is to exceed 72 hours;

the SMHE] or [faeility with a] CPB notifies the committing court of the
individual's absence.

(2) The state hospital or CPB may extend an initial pass or

(B) the designated LMHA or LBHA executive director
or designee
(4) [€2)] The state hospital [SMHE] or [faeility with a] CPB
must [may] not authorize a pass or furlough [an absenee] that exceeds
the expiration date of the individual's order for inpatient mental health
services.

(b) The administrator of a state hospital or CPB may contact
a peace officer as described under Texas Health and Safety Code

§574.083 if:

(1) an individual is absent without authority from a state
hospital or CPB;

(2) the individual has violated the conditions of a pass or
furlough; or

(3) the individual's condition has deteriorated to the extent
that the individual's continued absence under pass or furlough is not
appropriate.

b)) In acecordance with Texas Health and Safety Cede
§574-083; an SMHE or facility with a CPB detains or readmits an
a CPB; or the administrator's designee issues a eertificate or affidavit
SMHE or facility with a CPB:}

[(2) the individual has violated the conditions of the ab-
sence; or}

(3 the individual's condition has deteriorated to the ex-
tent that the individual's continued absence from the SMHF or facility
with a CPB is inappropriate and there is a question of competeney or
willingness to eonsent to return; then the designated EMHA or SMHE
and Safety Code, Chapter 573 or 574.]

(c) If the individual is detained in a nonmedical facility by a
peace officer, the LMHA or LBHA must ensure the individual receives

proper care and medical attention in accordance with Texas Health and
Safety Code §574.083.

(d) [€e)] In accordance with Texas Health and Safety Code
§574.084, an individual's furlough [autherized absence that exceeds
72 heurs] may be revoked only after an administrative hearing held in
accordance with this subsection.

(1) The state hospital [SMHE] or [faeility with a] CPB must
conduct [eenduets] a hearing by a hearing officer who is a mental health
professional not directly involved in treating the individual.

(2) The state hospital [SMHE] or [facility with a] CPB

must:
(A) hold [helds] an informal hearing within 72 hours
after the individual returns to the facility;

(B) provide [prevides] the individual, or the individ-
ual's LAR if applicable, and facility staff members an opportunity to

furlough if:
(A) requested by the designated LMHA or LBHA; and

(B) the extension is clinically justified.

(3) A furlough that exceeds 60 days must be approved by:

(A) the state hospital administrator or designee, or the
administrator of the CPB or designee; and

present information supporting the state hospital's or CPB's [their] po-
sition; and

(C) provide [proevides] the individual, or the individ-
ual's LAR if applicable, the option to select another person or staff
member to serve as the individual's advocate.

(3) Within 24 hours after the conclusion of the hearing, the
hearing officer must determine if:
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(A) revocation of the furlough is justified because:

(i) the individual was absent without authority from

the facility;
(ii) _the individual violated the conditions of the fur-

lough; or

(iii)  the individual's condition deteriorated to the ex-
tent the individual's continued furlough was inappropriate; or
of the authorized absence; the authorized absence was justified; or the
individual's eondition deteriorated to the extent the individual's eontin-
ued absence was inappropriate; and}

(B) the furlough was justified.

(4) [B)] The hearing office must render [renders] the final
decision in writing, including the basis for the hearing officer's deci-
sion, and place the decision in the individual's file.

(5) [)] If the hearing officer's decision does not revoke
the furlough [autherized absenee], the individual may leave the state
hospital [SMHE] or [facility with a] CPB pursuant to the conditions of
the furlough [absenee].

(6) [€5)] The state hospital [SMHE] or [faeility with a] CPB
must ensure [ensures] the individual's record includes a copy of the

hearing officer's report.

(e) [€d)] Only [Exeept in medical emergeneies; only| the com-
mitting criminal court may grant a pass or furlough from a state hos-
pital [absenees from a SMHE] or [faeility with a] CPB for individuals
committed under Texas Code of Criminal Procedure[;] Chapter 46B or
46C.

$306.207.  Post Discharge or Furlough[Absence for Trial Place-
ment]: Contact and Implementation of the Recovery or Treatment
Plan.

(a) The designated LMHA or LBHA must:

(1) contact an [is respensible for eontaeting the] individual
following discharge or furlough [AFP] from a state hospital [an SMHE]

or [a facility with a] CPB; [and for implementing]

(2) implement the individual's recovery or treatment plan
within seven days after discharge in accordance with this section; and

(3) ensure the successful transition of the individual deter-
mined by the state hospital or CPB to be medically appropriate for dis-
charge in accordance with Texas Health and Safety Code §534.0535.

(b) [H] LMHA or LBHA contact after discharge or furlough
[ATP].

(1) [€A)] The designated LMHA or LBHA must contact an
individual in person or using audiovisual technology [makes face-to-
face contact with an individual] within seven days after discharge or
furlough [ATP] of an individual who is:

(A) [()] discharged or on furlough [ATP] from a state
hospital [an SMHE] or [faeHity with a] CPB and referred to the LMHA
or LBHA for services or supports as indicated in the recovery or treat-
ment plan;

(B) [@1)] discharged from an LMHA or LBHA-network
provider of inpatient services and referred to the LMHA or LBHA for
services or supports as indicated in the recovery or treatment plan;

(C) [@i)] discharged from an alternate provider of in-
patient services and receiving LMHA or LBHA services from the des-

ignated LMHA or LBHA at the time of admission and who, upon dis-
charge, is referred to the LMHA or LBHA for services or supports as
indicated in the recovery or treatment plan;

(D) [6v)] discharged from the LMHA's or LBHA's cri-
sis stabilization unit or any overnight crisis facility and referred to the
LMHA or LBHA for services or supports as indicated in the discharge
plan; or

(E) [69]anoffender with special needs discharged from
a state hospital [an SMHE] or [faeility with a] CPB returning to jail.

(2) [B)] During the contact required by paragraph (1)(A)
[At the face-to-face contaet after discharge required by subparagraph
A)] of this paragraph, the designated LMHA or LBHA must:

(A) [6D)] reassess [re-assesses] the individual;

(B) [@1)] ensure [ensures] the provision of the services
and supports specified in the individual's recovery or treatment plan
by making the services and supports available and accessible as deter-
mined by the individual's level of care; and

(C) [@i)] assist [assists] the individual in accessing the
services and supports specified in the individual's recovery or treatment
plan.

(3) [€©)] The designated LMHA or LBHA must develop
[develops] or review [reviews] an individual's recovery or treatment
plan in accordance with §301.353(e) of this title (relating to Provider
Responsibilities for Treatment Planning and Service Authorization)
and consider [eensiders] treatment recommendations in the state
hospital's [SMHE] or [faeility with a] CPB's discharge plan within ten
business days after the [face-te-faee] contact required by paragraph
(1)(A) [subparagraph (A)] of this paragraph.

4) [)] The designated LMHA or LBHA must make
[makes] a good faith effort to [lecate and]| contact an individual as
required by paragraph (1)(A) [whe fails to appear for a face-to-face
contact required by subparagraph (A)] of this paragraph. If the des-
ignated LMHA or LBHA does not have the required [a face-to-face]
contact with the individual, the LMHA or LBHA must document
[documents] the attempts made and reasons the [face-to-faee] contact
did not occur in the individual's record.

(c) [@)] For an individual whose recovery or treatment plan
must identify [identifies] the designated LMHA or LBHA as responsi-
ble for providing or paying for the individual's psychoactive medica-
tions, the designated LMHA or LBHA must ensure [is respensible for
ensuring]:

(1) [€A)] the provision of psychoactive medications for the
individual; and

(2) [B)] the individual has an appointment with a physi-
cian or designee authorized by state law to prescribe medication before
the earlier of the following events:

(A) [6D] the individual's supply of psychoactive medi-
cation from the state hospital [SMHE] or [faeility with a] CPB has been
depleted; or

(B) [@1)] the 15th day after the individual is on furlough
[ATP] or discharged from the state hospital [SMHE] or [faeility with a]
CPB.

(d) [€3)] The designated LMHA or LBHA must document
[deecuments] in an individual's record the LMHA's or LBHA's activi-
ties described in this section, and the individual's responses to those
activities.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404032

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢
26 TAC §306.206
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC
shall adopt rules for the operation and provision of services by
the health and human services agencies, and §531.008 which
requires the Executive Commissioner of HHSC to establish a
division for administering state facilities, including state hospitals
and SSLCs; Health and Safety Code §533.014 which requires
the Executive Commissioner of HHSC to adopt rules relating
to LMHA treatment responsibilities, §533.0356 which allows
the Executive Commissioner to adopt rules governing LBHAs,
§533A.0355 which requires the Executive Commissioner of
HHSC to adopt rules establishing the roles and responsibilities
of LIDDAs, §534.052 which requires the Executive Commis-
sioner of HHSC to adopt rules necessary and appropriate to
ensure the adequate provision of community-based services
through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of
services and planning for patient care between HHSC facilities
and LMHAs, and §552.001 which provides HHSC with authority
to operate the state hospitals.

The repeal affects Texas Government Code §531.0055.
$306.206.  Absence for Trial Placement.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404033

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

DIVISION 6. TRAINING
26 TAC §306.221
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
§531.008 which requires the Executive Commissioner of HHSC

to establish a division for administering state facilities, including
state hospitals and SSLCs; Health and Safety Code §533.014
which requires the Executive Commissioner of HHSC to adopt
rules relating to LMHA treatment responsibilities, §533.0356
which allows the Executive Commissioner to adopt rules
governing LBHAs, §533A.0355 which requires the Executive
Commissioner of HHSC to adopt rules establishing the roles
and responsibilities of LIDDAs, §534.052 which requires the
Executive Commissioner of HHSC to adopt rules necessary
and appropriate to ensure the adequate provision of commu-
nity-based services through LMHAs, §534.0535 which requires
the Executive Commissioner of HHSC to adopt rules that require
continuity of services and planning for patient care between
HHSC facilities and LMHAs, and §552.001 which provides
HHSC with authority to operate the state hospitals.

The amendment affects Texas Government Code §531.0055.

$§306.221.  Screening and Intake Assessment Training Requirements
at a State Hospital [Mental Health Faeility] and a Facility with a Con-
tracted Psychiatric Bed.

(a) Screening training. As required by Texas Health and
Safety Code §572.0025(e), a state hospital [an SMHE] or [faeility
with a] CPB staff member whose responsibilities include conducting
a screening described in Division 3 of this subchapter (relating to
Admission to a State Hospital [Mental Health Faeility] or a Facility
with a Contracted Psychiatric Bed--Provider Responsibilities) must
receive at least eight hours of training in the state hospital's [SMHFE's]
or [faeility with a] CPB's screening.

(1) The screening training must provide instruction regard-
ing:
(A) obtaining relevant information about the individual,
including information about finances, third-party coverage or insurance
benefits, and advance directives;

(B) explaining, orally and in writing, the individual's
rights described in 25 TAC Chapter 404, Subchapter E (relating to
Rights of Persons Receiving Mental Health Services);

(C) explaining, orally and in writing, the state hospital's
[SMHE's] or [faeility with a] CPB's services and treatment as the ser-
vices and treatment [they] relate to the individual;

(D) explaining, orally and in writing, the existence, pur-
pose, telephone number, and address of the protection and advocacy
system established in Texas, pursuant to Texas Health and Safety Code
§576.008; and

(E) determining whether an individual comprehends
the information provided in accordance with subparagraphs (B) - (D)
of this paragraph.

(2) Up to six hours of the following training may count to-
ward the screening training required by this subsection:

(A) 25 TAC §417.515 (relating to Staff Training in
Identifying, Reporting, and Preventing Abuse, Neglect, and Exploita-
tion); and

(B) 25 TAC §404.165 (relating to Staff Training in
Rights of Persons Receiving Mental Health Services).

(b) Intake assessment training. As required by Texas Health
and Safety Code §572.0025(e), if a state hospital's [an SMHE]
or [faetlity with a] CPB's internal policy permits an assessment
professional to determine whether a physician should conduct an
examination on an individual requesting voluntary admission, the
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assessment professional must receive at least eight hours of training in
conducting an intake assessment pursuant to this subchapter.

(1) The intake assessment training must provide instruction
regarding assessing and diagnosing in accordance with §301.353 of this
title (relating to Provider Responsibilities for Treatment Planning and
Service Authorization).

(2) An assessment professional must receive intake train-
ing:
(A) Dbefore conducting an intake assessment; and

(B) annually throughout the professional's employment
or association with state hospital [the SMHE] or [faeility with a] CPB.

(¢) Documentation of training. A state hospital [An SMHE] or
[faeility with a] CPB must document that each staff member and each
assessment professional whose responsibilities include conducting the
screening or intake assessment have successfully completed the train-
ing described in subsections (a) and (b) of this section, including:

(1) the date of the training;
(2) the length of the training session; and
(3) the name of the instructor.

(d) Performance in accordance with training. Each staff mem-
ber and each assessment professional whose responsibilities include
conducting the screening or intake assessment must perform the as-
sessments in accordance with the training required by this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404034

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

SUBCHAPTER H. BEHAVIORAL HEALTH
SERVICES--TELECOMMUNICATIONS

26 TAC §§306.361, 306.363, 306.365, 306.367, 306.369
STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and §531.008
which requires the Executive Commissioner of HHSC to estab-
lish a division for administering state facilities, including state
hospitals and SSLCs; Health and Safety Code §533.014 which
requires the Executive Commissioner of HHSC to adopt rules
relating to LMHA treatment responsibilities, §533.0356 which al-
lows the Executive Commissioner to adopt rules governing LB-
HAs, §533A.0355 which requires the Executive Commissioner
of HHSC to adopt rules establishing the roles and responsibil-
ities of LIDDAs, §534.052 which requires the Executive Com-
missioner of HHSC to adopt rules necessary and appropriate
to ensure the adequate provision of community-based services

through LMHAs, §534.0535 which requires the Executive Com-
missioner of HHSC to adopt rules that require continuity of ser-
vices and planning for patient care between HHSC facilities and
LMHAs, and §552.001 which provides HHSC with authority to
operate the state hospitals.

The new sections affect Texas Government Code §531.0055.

$306.361.  Purpose.

The purpose of this subchapter is to establish methods and parameters

of service delivery for individuals receiving general revenue-funded

behavioral health services that HHSC determines are clinically effec-

tive and cost effective in accordance with Texas Government Code
531.02161.

$306.363.  Application.

This subchapter applies to:

(1) LMHAs;
(2) LBHAs;

(3) substance use intervention providers;

(4) substance use treatment providers; and

(5) subcontracted providers of LMHAs, LBHAS, substance
use intervention providers, and substance use treatment providers.

§306.365.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Audio-only technology--A synchronous interactive,
two-way audio communication that uses only sound and that con-
forms to privacy requirements of the Health Insurance Portability
and Accountability Act. Audio-only includes the use of telephonic
communication. Audio-only does not include audiovisual or in-person
communication.

(2) Audiovisual technology--A synchronous interactive,
two-way audio and video communication that conforms to privacy
requirements under the Health Insurance Portability and Account-
ability Act. Audiovisual does not include audio-only or in-person
communication.

(3) CFR--Code of Federal Regulations.

(4) HHSC--Texas Health and Human Services Commis-
sion or its designee.

(5) HIPAA--The Health Insurance Portability and Ac-
countability Act, 42 U.S.C. §1320d et seq.

(6) Individual--A person seeking or receiving services un-
der this subchapter.

(7) Inperson--Within the physical presence of another per-
son. In person does not include interacting with an individual through
audiovisual or audio-only communication.

(8) LAR--Legally authorized representative. A person au-
thorized by state law to act on behalf of an individual.

(9) LBHA--Local behavioral health authority. An entity
designated as the local behavioral health authority by HHSC in accor-
dance with Texas Health and Safety Code §533.0356.

(10) LMHA--Local mental health authority. An entity des-
ignated as the local mental health authority by HHSC in accordance
with Texas Health and Safety Code §533.035(a).
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(11) Provider--A person or entity that contracts to deliver

United States Department of Health and Human Services rules imple-

services under this subchapter with:

(A) HHSC;

(B) an LMHA;
(C) an LBHA; and

(D) a substance use treatment provider.

§306.367. General Provisions.

(a) A provider may deliver services as permitted under this
subchapter, if such delivery is permitted under the provider's state li-
cense, permit, or other legal authorization.

(b) If a behavioral health service has a procedure code that is
billable in Medicaid, but the service is funded through general revenue,
providers must adhere to:

(1) the Texas Medicaid Provider Procedures Manual and
the Behavioral Health and Case Management Services Handbook
posted on the Texas Medicaid and Healthcare Partnership website;

(2) the Texas Medicaid Provider Procedures Manual and
Telecommunications Services Handbook posted on the Texas Medicaid
and Healthcare Partnership website; and

(3) other Medicaid guidance concerning delivery of behav-
ioral health services by audiovisual technology and audio-only technol-

ogy.

(c) A provider may deliver behavioral health services that do
not have a procedure code billable in Medicaid either in person, by
audiovisual technology, or by audio-only technology.

(d) A provider delivering behavioral health services by audio-
visual technology or audio-only technology as permitted under this
subchapter must:

(1) deliver behavioral health services in person or use au-

diovisual technology rather than audio-only technology, whenever pos-
sible;

(2) offer the option of in person service delivery and not re-
quire an individual to receive services through audiovisual technology
or audio-only technology;

(3) defer to the needs of the individual receiving services,
allowing the method of service delivery to be accessible, person-cen-
tered and family-centered, and driven primarily by the individual's
choice rather than provider convenience;

(4) only deliver the service by audiovisual technology and
audio-only technology if agreed to by the individual, or the individual's

LAR if applicable;

(5) determine that providing the service by audiovisual
technology or audio-only technology is clinically appropriate and safe;

(6) deliver services in compliance with state standards set
forth in Texas Health and Safety Code §533.035(d) and §533.0356(h),
Texas Health and Safety Code Chapter 464, and in accordance with
applicable HHSC rules; and

(7) maintain the confidentiality of protected health infor-
mation as required by 42 CFR Part 2, 45 CFR Parts 160 and 164, Texas
Occupations Code Chapter 159, Texas Health and Safety Code Chapter
611, and other applicable federal and state law.

(e) A provider must ensure any software or technology used
complies with all applicable state and federal requirements, including
HIPAA confidentiality and data encryption requirements, and with the

menting HIPAA confidentiality and data encryption requirements.

§306.369. Documentation Requirements.

(a) A provider must accurately document the services rendered
and identify the method of service delivery. Documentation require-
ments for behavioral health services delivered by audiovisual technol-
ogy or audio-only technology are the same as for service delivery in

person.

(b) Prior to delivering a behavioral health service by audio-
only technology, a provider must:

(1) obtain informed consent from the individual, or the in-
dividual's LAR if applicable, except when doing so is not feasible or
could result in death or injury to the individual;

(2) if applicable, document in the individual's medical
record that informed consent was obtained verbally; and

(3) document the reason why the provider delivered ser-
vices by audio-only technology.

(c) Providers must adhere to documentation requirements in
accordance with publications and conditions described in §306.367(b)
of this subchapter (relating to General Provisions) if the general rev-
enue-funded behavioral health service has a procedure code that is bill-
able in Medicaid.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404035

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (737) 704-9063

¢ ¢ ¢

CHAPTER 307. BEHAVIORAL HEALTH
PROGRAMS

SUBCHAPTER C. JAIL-BASED
COMPETENCY RESTORATION PROGRAM

26 TAC §§307.101, 307.103, 307.105, 307.107, 307.109,
307.111, 307.113, 307.115, 307.117, 307.119, 307.121,
307.123, 307.125, 307.127, 307.129, 307.131

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§307.101, concerning Purpose; §307.103, concerning Applica-
tion; §307.105, concerning Definitions; §307.107, concerning
Program Eligibility Requirements; §307.109, concerning Service
Standards; §307.111, concerning Provider Staff Member Train-
ing; §307.113, concerning Policies and Procedures; §307.115,
concerning Individual Eligibility; §307.117, concerning Admis-
sion; §307.119, concerning Rights of Individuals Receiving
JBCR Services; §307.121, concerning Treatment Planning;
§307.123, concerning Competency Restoration Education;
§307.125, concerning Procedures for Determining Competency
Status in a JBCR Program; §307.127, concerning Preparation
for Discharge from a JBCR Program; §307.129, concerning
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Outcome Measures; and §307.131, concerning Compliance
with Statutes, Rules, and Other Documents.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement Senate Bill 49,
87th Legislature, Regular Session, 2021, which amended Texas
Code of Criminal Procedure (CCP) Chapter 46B concerning
procedures regarding defendants who are or may be individuals
with a mental illness or intellectual disability. The amended
rules in this proposal align the existing rules with CCP Chapter
46B by removing references to the pilot program, defining when
the initial competency restoration period and an extension
begin, updating requirements for a jail-based competency
restoration (JBCR) psychiatrist or psychologist, and allowing
JBCR programs to continue competency restoration services
after 60 days if the individual has not yet restored under certain
circumstances. The amended rules require new JBCR policies
and procedures to ensure consistency in staff training and pro-
gram operations and expands upon the policies and procedures
for development of a safety plan. The proposal also updates
cross-references and terminology for clarity and makes minor
grammatical and editorial changes for accuracy, understanding,
and uniformity.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §307.101 removes information
about pilot and county-based programs due to the expiration
of CCP Article 46B.090. The terms "jail-based competency
restoration," "intellectual disability," and "substance use dis-
order" are replaced with their respective acronyms as minor

editorial changes.

The proposed amendment to §307.103 replaces "LMHA or
LBHA subcontractor" with "or a subcontractor of an LMHA
or LBHA" as an editorial change. The proposed amendment
removes references to other entities delivering jail-based com-
petency restoration services due to the expiration of CCP Article
46B.090, and adds language clarifying that the subchapter ap-
plies to all JBCR programs implemented by counties regardless
of their funding source.

The proposed amendment to §307.105 adds a definition for
Extension; amends the definitions for Competency restoration,
IST--Incompetent to stand trial, JBCR--Jail-based competency
restoration, and JBCR program; and deletes the Local unit of
general purpose government definition to align with Texas Code
of Criminal Procedure Chapter 46B. The proposed amendment
deletes the following definitions as they are no longer used in
the rule text: Provider, Specially trained jailer, and State mental
health facility, and deleted the following definitions as they did
not need to be defined: Subcontractor and Texas Commission
on Jail Standards. The proposed amendment adds or amends
the following definitions to clarify and align with other rules:
Business day, CFR--Code of Federal Regulations, Competency
restoration training module, Day, Good standing, ID--intellectual
disability, In-patient mental health facility, Legally authorized
representative, LIDDA--Local intellectual and developmen-
tal disability authority, LMHA--Local mental health authority,
Mental illness, Non-clinical services, OCR--outpatient compe-
tency restoration, Program staff member, QMHP-CS--Qualified
mental health professional-community services, Safety plan,
SUD--Substance use disorder, TAC--Texas Administrative
Code, and Treatment team. The proposed amendment renum-
bers the definitions to account for the new definitions and
changes made to existing definitions.

The proposed amendment to §307.107 revises the title to "JBCR
Program Eligibility Requirements," updates the cross-reference
in subsection (a), removes reference to the pilot program, and
removes paragraphs (1) and (2) related to the pilot program to re-
flect repeal of Texas Code of Criminal Procedure Article 46B.090,
relating to the JBCR pilot program. The proposed amendment
to subsection (b) removes the reference to "county-based" and
Texas Code of Criminal Procedure Article 46B.091. Proposed
new subsection (c) clarifies the requirement that the LMHA or
LBHA must contract with a county or counties to provide JBCR
services. Through the proposed amendment, previous subsec-
tion (c) becomes subsection (d), and the proposed amendment
updates the cross-reference to 25 TAC Chapter 412.

The proposed amendment to §307.109 removes subsection (a)
related to the JBCR pilot program, and subsection (b) becomes
assumed subsection (a). The proposed amendment adds the
language in former subparagraph (A) to paragraph (1). The
proposed amendment removes reference to "county-based" and
clarifies that services must be provided by "licensed profession-
als, QMHP-CSs, or QIDPs as permitted by their professional
license or certification." The proposed amendment adds new
paragraph (5) to align with Article 46B.091, requiring that the
program's JBCR must operate in the jail in a designated space
that is separate from the space used for the general population
of the jail, and subsequent paragraphs are renumbered. The
proposed amendment clarifies in paragraph (7) that treatment
should be provided to individuals as clinically indicated; adds
new paragraph (8) to align with Article 46B.091, requiring JBCR
programs to supply clinically appropriate psychoactive medica-
tions in accordance with Texas Code of Criminal Procedure Arti-
cle 46B.086 or Texas Health and Safety Code Chapter 574; and
adds new paragraph (9) clarifying the requirement that JBCR
programs assess individuals for suicidality and homicidality and
develop a safety plan.

The proposed amendment to §307.111 revises the title to "JBCR
Program Staff Member Training" and corrects cross-references
in subsection (a)(1) - (3) and (b)(1). The proposed amendment
to subsection (b)(3) replaces HHSC's Office of the Ombudsman
with the Department of Family and Protective Services for re-
porting abuse, neglect, and exploitation.

The proposed amendment to §307.113 adds new paragraph
(1) requiring policies and procedures for maintaining a list of
each program staff member providing JBCR, including position
and credentials, reporting structure, and responsibilities. The
proposed amendment also adds new paragraph (2) regarding
maintaining program staff member training records to ensure
accurate and consistent program oversight. Previous para-
graph (1) becomes paragraph (3). Proposed amendments to
paragraph (3) clarify that program eligibility is determined by the
JBCR program and updates the cross-reference. Proposed new
paragraph (5) specifies what a safety plan must document to
ensure accurate record keeping of prevention and management
of crises. Proposed amendments to paragraph (6) replace "abil-
ity to monitor" with "process to assess, evaluate" to align with
Chapter 46B requirements and add cross-references. Proposed
amendments to paragraph (7) replace "ensures ongoing" with
"coordinates with the jail provider to address continuity of" to
clarify what is required of the provider and updates the cross
reference. Proposed new paragraph (8) adds required policies
and procedures for educating an individual about the individual's
rights while participating in the JBCR program; proposed new
paragraph (9) adds required policies and procedures for coor-
dinating with the court concerning the JBCR program's ability
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to provide services to a new participant within 72 hours after
admission; and proposed new paragraph (10) adds required
policies and procedures for accommodating individual needs
through adaptive materials and approaches, as needed.

The proposed amendment to §307.115 removes original subsec-
tion (a), as it related to the court determination of incompetency
and proposes new subsection (a) to clarify the requirements re-
lating to screening individuals for admission to the JBCR pro-
gram if an OCR program is available. Proposed amendments
to subsection (b) clarify requirements that JBCR screening must
occur before the JBCR program makes a recommendation to the
court regarding the individual's eligibility for the JBCR program
if an OCR program is not available. Previous subsection (c) be-
comes subsection (b).

The proposed amendment to §307.117 adds new subsection (a)
requiring a JBCR program to admit an individual to JBCR upon
receipt of a court order requiring the individual to participate in
JBCR under Texas Code of Criminal Procedure Chapter 46B,
Subchapter D. The proposed amendment also implements S.B.
49 by adding new subsection (b) to specify when the initial com-
petency restoration period begins. Previous subsection (a) be-
comes amended subsection (c) and clarifies that a participant
must be served within 72 hours of admission to the JBCR pro-
gram. Previous subsection (b) becomes subsection (d), and the
proposed amendment for subsection (d) makes a minor gram-
matical edit and updates the statutory reference.

The proposed amendment to §307.119 revises the title to "Rights
of Individuals Receiving JBCR" and updates the cross-reference
in paragraph (1).

The proposed amendment to §307.121 clarifies language and
adds a cross-reference to assumed subsection (a), makes a mi-
nor grammatical edit to paragraph (7), amends paragraph (8) to
replace substance use disorder with the acronym "SUD," and
proposes new paragraph (9) requiring the treatment plan to in-
clude specific non-clinical services and supports needed by the
individual after discharge to capture all areas of individual needs
to be assessed when developing the treatment plan.

The proposed amendment to §307.123 clarifies that required ac-
commodations include "accommodations for language barriers
and disabilities" in subsection (c) and removes the required re-
view of progress in subsection (d) to implement S.B. 49 amend-
ments to CCP Chapter 46B.

The proposed amendment to §307.125 updates the require-
ments of the JBCR psychiatrist or psychologist for re-evaluating
an individual's competency to align with the S.B. 49 amendments
to Article 46B.091. The proposed amendment to subsection (a)
requires that the psychiatrist or psychologist must evaluate an
individual's competency and report to the court as required by
CCP Article 46B.079. Proposed amendments to subsection (b)
address the requirements when the psychologist or psychiatrist
believes the individual has restored to competency or is unlikely
to restore to competency in the foreseeable future. Proposed
new subsection (c) requires the JBCR program to continue
to serve a participant if the participant has not restored to
competency by the 60th calendar day unless notified that space
is available at a facility or OCR program, as appropriate, and
the required timeframes remain for the individual's commitment.
Proposed new subsection (d) requires that the JBCR program
coordinate with the court and county jail to ensure that the
individual is transferred to the appropriate facility or program.

Proposed new subsection (e) requires the JBCR program return
the individual to court for further proceedings if the individual
has not restored at the end of the period authorized under the
Texas Code of Criminal Procedure.

The proposed amendment to §307.127 clarifies the responsibil-
ity of the treatment team to provide continuity of care and sup-
ports after an individual is either restored to competency, is de-
termined unlikely to restore to competency in the foreseeable
future, does not restore to competency after completion of the
JBCR program, or is transferred to a facility or OCR program
after 60 days in the JBCR program. Proposed amendments to
subsections (a) and (b) include editorial changes to clarify the
lists of discharge settings.

The proposed amendment to §307.129 adds new subsection (a)
to clarify that "competency as determined by the JBCR psychi-
atrist or psychologist" refers to the clinical opinion of the psychi-
atrist or psychologist provided under CCP Articles 46B.079(b)
and 46B.091. Previous assumed subsection (a) becomes sub-
section (b). The proposed amendment in subsection (b) revises
language to clarify what data must be reported to HHSC. The
proposed new subparagraphs (C), (D) and (E) require JBCR pro-
grams to report the date the individual was ordered to JBCR, the
date the first JBCR service was provided, and whether the court
granted an extension. The proposed amendment clarifies lan-
guage in relabeled subparagraphs (F) - (H) that JBCR programs
should report calendar days and report the competency as deter-
mined by the JBCR program's psychiatrist or psychologist. The
proposed amendment adds new subparagraph (1) to report the
number of individuals charged with a felony and not restored to
competency, revises subparagraph (J) and adds new subpara-
graph (K) to report the number of individuals charged with a
felony or a misdemeanor who are restored to competency, and
revises language in relabeled subparagraphs (L) - (O) for clarifi-
cation and consistency with terminology. The proposed amend-
ments revise subparagraph (M) to include number of individu-
als for consistency with the other data points and add new sub-
paragraph (P) to report the number of individuals whose charges
were dismissed before completion of the JBCR program. The
proposed amendment also revises subsection (b)(2) to clarify
language, remove reference to "pilot program or county-based
JBCR," update a cross-reference, and add a new cross-refer-
ence.

The proposed amendment to §307.131 moves the reference
to Texas Human Resources Code Chapter 48 from subsection
(b)(8) to subsection (a)(2) and renumbers the subsequent
paragraphs. The proposed amendment updates the title to the
cross-reference in paragraph (3)(A) and references to rules in
Title 25 that have transferred to Title 26. Proposed amendment
to subsection (b) updates the HIPAA cross-reference, removes
paragraph (b)(4), and renumbers the subsequent paragraphs.
Paragraphs (b)(5) and (b)(6) include proposed amendments to
statutory references to more accurately reflect requirements for
JBCR programs.

The proposed amendments to §§307.105, 307.111, and
307.113, §§307.117 - 307.125, §307.129, and §307.131 replace
"provider" with "program" to maintain uniformity and improve
clarity.

The proposed amendments to §§307.101 - 307.109, §307.113,
and §307.119 replace "JBCR services" with "JBCR" to maintain
consistency and improve clarity.
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The proposed amendments to §§307.101, 307.121, and 307.129
replace "JBCR program" with "JBCR" to maintain consistency
and improve clarity.

HHSC made minor grammatical and editorial changes through-
out the subchapter for accuracy and understanding.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules do not have foreseeable im-
plications concerning costs or revenues of state or local govern-
ments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create new regulations;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will positively affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because there is no requirement to alter current
business practices.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose
a cost on regulated persons; and are necessary to implement
legislation that does not specifically state that §2001.0045
applies to the rules.

PUBLIC BENEFIT AND COSTS

Trina Ita, Interim Deputy Executive Commissioner for Behavioral
Health Services, has determined that for each year of the first five
years the rules are in effect, the public benefit will be aligning
rules with statute. There is no anticipated cost for compliance
with the proposed amendments since there is no requirement
to alter current business practices, and there are no new fees
imposed.

Trey Wood, Chief Financial Officer, has also determined that for
the first five years the rules are in effect, there are no anticipated
economic costs to persons who are required to comply with the
proposed rule because there is no requirement to alter current

business practices and no new fees or costs will be imposed on
those required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R078" in the subject
line.

STATUTORY AUTHORITY

The proposed amendments are authorized by the Texas Code
of Criminal Procedure Chapter 46B, relating to Incompetency
to Stand Trial, Article 46B.091, requiring the Executive Com-
missioner of HHSC to adopt rules as necessary for a county to
develop and implement a JBCR program, and Texas Govern-
ment Code §531.0055 which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services system.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.
$307.101.
The purpose of this subchapter is to provide standards for JBCR [jail-
based competeney restoration serviees in pilet and county-based pro-
grams;| as required by the Texas Code of Criminal Procedure[;] Chap-
ter 46B, relating to Incompetency to Stand Trial. JBCR includes [Fhe
programs include]:

(1) mental health services;

(2) ID [inteHeetaal disability] services;

(3) co-occurring psychiatric and SUD [substance use dis-
erder] treatment services;

Purpose.

(4) competency restoration education in the county jail for

an individual found IST [incompetent to stand trial]; and
(5) discharge planning services.

§$307.103.  Application.

This subchapter applies to an LMHA, LBHA, or a subcontractor of an
LMHA or LBHA [subeontractor; a private provider; and a local unit of
general purpose government or eity unit of government or a subeontrae-
tor of the unit of government] delivering JBCR [jail-based

restoration serviees] authorized by the Texas Code of Criminal Proce-
dure[;] Chapter 46B, regardless of the funding source for the JBCR.
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$307.105.  Definitions.
The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Business day--Any day except a Saturday, Sunday, or
legal holiday listed in Texas Government Code §662.021.

(2) CFR--Code of Federal Regulations.

(3) [(H] Competency restoration--The treatment or [and]
education process for restoring an individual's ability to consult with
the individual's attorney with a reasonable degree of rational under-
standing, including [and] a rational and factual understanding of the
court proceedings and charges against the individual as defined in the
Texas Code of Criminal Procedure Article 46B.001.

(4) [€2)] Competency restoration training module[ (train-
ing medule}]--An HHSC-reviewed training module used by program
[previder] staff members to provide legal education to an individual
receiving competency restoration services.

(5) [3)] Court--A court of law presided over by a judge,
judges, or a magistrate in civil and criminal cases.

(6) Day--A calendar day, unless otherwise specified.

(7) Extension--As described in Texas Code of Criminal
Procedure Article 46B.080(d), an extension begins on the later of:

(A) the date the court enters the order under Article

HA) sufficient present ability to eonsult with the indi-
S ha of rati ing: of]
HB) a rational as well as factual understanding of the
. inst the individual]
(14) [)]JBCR--Jail-based competency restoration. Com-
petency restoration services [ecendueted] in a county jail setting pro-

vided in a designated space separate from the space used for the gen-
eral population of the county jail.

(15) [€A)] JBCR program-- [Ceunty-based program—-]A
jail-based competency restoration program developed and imple-

mented by a county or [jeint] counties in accordance with the Texas
Code of Criminal Procedure[;] Article 46B.091.

tion pilet pregram implemented in accordanee with the Texas Code of
Criminal Procedure, Article 46B.090.]

(16) [E9)] LBHA--Local behavioral health authority. An
entity designated as the local behavioral health authority by HHSC in
accordance with Texas Health and Safety Code §533.0356.

(17) Legally authorized representative--A person autho-
rized by state law to act on behalf of an individual as an agent under
a Medical Power of Attorney under Texas Health and Safety Code
Chapter 166, or a Declaration for Mental Health Treatment under
Texas Civil Practice and Remedies Code Chapter 137.

46B.080(a); or

(B) the date competency restoration services begin pur-
suant to the order entered under Article 46B.080(a).

(8) Good standing--Entities eligible to contract with HHSC
pursuant to HHSC procurement and contract rules and guidelines.

(9) [4] HHSC--Texas Health and Human Services Com-
mission or its designee.

(10) [5)] ID--Intellectual disability. Consistent with Texas
Health and Safety Code[;] §591.003, significantly sub-average general
intellectual functioning existing concurrently with deficits in adaptive
behavior as defined in §304.102 of this title (relating to Definitions)
and originating before age 18.

(11) [¢6)] Individual--A person receiving services under
this subchapter.

(12) [€P] Inpatient mental health facility--The term has the
meaning assigned in Texas Health and Safety Code §571.003. [A men-
tal health facility providing 24-hour residential and psychiatrie services
and is:]

[(A) a facility operated by HHSC:}

[(B) a private mental hospital licensed by HHSC:]

HE) a community center; facility operated by or under
eeﬂ&aetWﬁhaeemmﬂniWeeﬂterefe%hereﬂﬁtyHHS@éesigﬂa{este

B aleealmeﬁtalhea%&h&&theﬂ?yefafaeﬂﬁyepef—
ated by or under contract with a local mental health authority;}

[(E) an identifiable part of a general hospital in which
diagnosis, trcatment, and carc for an individual with mental illness is
FFY a hospital operated by a foederal ageney. ]

(13) [€®)] IST--Incompetent to stand trial. The term has

the meaning described in Texas Code of Criminal Procedure Article
46B.003. [A situation when an individual does not have:|

(18) [(BH] LIDDA--Local intellectual and developmental
disability authority. An entity designated as the local intellectual and
developmental disability authority by HHSC in accordance with Texas

Health and Safety Code §533A.035(a) [; §533A-035].

(19) [E2)] LMHA--Local mental health authority. An en-
tity de51gnated as the local mental health authority by [the exeeutive
commissioner of] HHSC in accordance with Texas Health and Safety
Code[;] §533.035(a).

f33) Leecal unit of general purpese government—The gov-
ernment of a county, municipality; township; Indian tribe; or other unit

of government (other than a state) which is a unit of general govern-
ment as defined in 13 United States Code §184-1

(20) [(#4)] LPHA--Licensed practitioner of the healing
arts. A person who is:

(A) a physician;

(B) a physician assistant;

(C) an advanced practice registered nurse;
(D) alicensed psychologist;

(E) alicensed professional counselor;

(F) alicensed clinical social worker; or

(G) alicensed marriage and family therapist.

(21) [(45)] Mental illness--An illness, disease, or condition
as defined by Texas Health and Safety Code §571.003. [(ether than a
sole diagnosis of epilepsy, dementia; substanee use disorder; or 1D)
that:]

' % l. ally i '.an'!"! I's thought. per-
ception of reality; emotional process; or judgment; or}
[(B) grossly impairs an individual's behavior as demen-
strated by recent disturbed -
f6) Previder—An entity that contraets with HHSC or a
county to provide JBCR program serviees:}
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(22) Non-clinical services--Services that support an indi-

legally authorized representative, if any, who work together in a coor-

vidual's care but do not provide direct diagnosis, treatment, or care for

dinated manner to provide competency restoration services to the indi-

the individual.

(23)  OCR--Outpatient competency restoration. As defined
in Chapter 307, Subchapter D of this title (relating to Outpatient
Competency Restoration), a community-based program with the
specific objective of attaining restoration to competency pursuant to
Texas Code of Criminal Procedure Chapter 46B.

(24) [ED] Program [Previder] staff member--An em-
ployee or person with whom the program [previder] contracts or
subcontracts for the provision of JBCR [pregram serviees]. A program
[previder] staff member includes specially trained security officers,
all licensed and credentialed staff, and other people [persens] directly
contracted or subcontracted to provide JBCR [serviees] to an individ-
ual.

(25) [E8)] QIDP--Qualified intellectual disability profes-
sional as defined in 42 CFR §483.430(a).

(26) [9] QMHP-CS--Qualified mental health pro-
fessional-community services. As defined in Chapter 301 [412],
Subchapter G[;] of this title (relating to Mental Health Community
Services Standards).

(27) [20)] Residential care facility--A state supported liv-
ing center or the Intermediate Care Facilities for Individuals with an
Intellectual Disability (ICF-IID) component of the Rio Grande State
Center.

(28) Safety plan--An individualized written plan to prevent
or manage crises.

(29) [&2B] Serious injury--An injury determined by a
physician to require medical treatment by a licensed medical pro-
fessional (e.g., physician, dentist, physician's assistant, or advance
practice nurse) or requires medical treatment in an emergency depart-
ment or licensed hospital.

(30) [22)] Significantly sub-average general intellec-
tual functioning--Consistent with Texas Health and Safety Codel[;]
§591.003, measured intelligence on standardized general intelligence
tests of two or more standard deviations (not including standard error
of measurement adjustments) below the age-group mean for the test
used.

[(23) Specially trained jailer--A person appointed or em-
ployed as a county jailer assigned to weork for the JBCR provider]

[(24)  Statc mental health facility--A statc hospital or a state
center with an inpatient psychiatric component.}

125 Subeentractor—A person or entity that contraets with
the provider of JBCR program services.}
state; as established in the Texas Government Code; Chapter 511}

(31) SUD--Substance use disorder. The use of one or more
substances, including alcohol, which significantly and negatively im-
pacts one or more major areas of life functioning, and which meets
the criteria for substance use disorder as described in the HHSC-recog-

nized edition of the Diagnostic and Statistical Manual of Mental Dis-
orders published by the American Psychiatric Association.

(32) TAC--Texas Administrative Code.

(33) Treatment team--A group of treatment providers, in-
cluding a psychiatrist and LPHA; the individual; and the individual's

vidual.

$307.107.  JBCR Program Eligibility Requirements.

(a) A [The] JBCR [pilet] program must meet the standards
set forth in the Texas Code of Criminal Procedure[;] Article 46B.091.
[46B-090; and upon eperation of program serviees; the provider of the
JBER pilet program must be:|

(1) an LMHA:]
{(A) in good standing with HHSC; and]
fB) that demenstrates a history of suceessful compe-
teney restoration outcomes; or}
[(2) a private provider or a local unit of general purpose
gevemme&te%eﬁyamtefgevemmen%was&beea&aeteref%heﬂm{
of government:]

HA) certified by a nationwide nonprofit organization

fB) that maintains the acereditation in subparagraph
(A) of this paragraph while under contract with HHSC to provide
competency restoration services under this subchapter;]

HE) that demeonstrates a histery of sueeessful JBCR
program outcomes; and]

(D) has previously provided JBCR services for one or
fmere years-]

(b) A [The eounty-based] JBCR program must [meet the
standards set forth in the Texas Code of Criminal Procedure; Article
46B-091 and upon operation of program services; the provider of the
eounty-based JBCR program must be]:

(1) be an LMHA or LBHA in good standing with HHSC;
or

(2) asubcontractor of an LMHA or LBHA in good standing
with HHSC.

(¢c) AnLMHA or LBHA must contract with the county to pro-
vide JBCR.

(d) [€e)] An LMHA or LBHA that provides JBCR [eentraets
with a county to provide jail-based restoration serviees]
must comply with the rules found in 25 TAC Chapter 412, Subchapter B
[of this title] (relating to Contracts Management for Local Authorities)
and the contract management and oversight requirements of the Texas
Comptroller of Public Accounts.

§307.109.  Service Standards.
Ha) A IJBCR pilet program must:}
D  use a multidiseiplinary treatment team to provide elin-

ical treatment:]

HA) {focused on the objective of restoring the individual
to eompetency to stand trial; and]

{B) similar to the clinical treatment provided as part of
a competency restoration program at an inpatient mental health facil-

2y employ or contract for the services of at least one psy-
iatrist:]
[(3) use QMHP-CSs or QIDPs to provide JBCR program

services; and}
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H4) previde weekly competency restoration heurs com-
mensurate to the treatment hours provided as part of a competency
[B)] A [eounty-based] JBCR program must:

(1) use a multidisciplinary treatment team focused on the
objective of restoring the individual to competency to stand trial; [+]

HA) focused on the objective of restoring the individual
to competeney to stand trial; and]}
[(B) similar to other competency restoration programs: |

(2) employ or contract for the services of at least one psy-

chiatrist;

(3) [use QMHP-CSs or QIDPs to] provide JBCR through
licensed professionals, QMHP-CSs, or QIDPs as permitted by their
professional license or credentials [program serviees];

(4) provide weekly competency restoration hours com-
mensurate to the treatment hours provided as part of a competency
restoration program at an inpatient mental health facility;

(5) provide JBCR in a designated space in the jail, separate
from the space used for the general population of the jail;

(6) [€5)] ensure coordination of general health care;

(7) [€6)] provide mental health treatment, SUD [1D ser-
viees; and substanee use disorder| treatment, and referral to ID ser-
vices to individuals, as clinically indicated [neeessary]|, for competency
restoration; [and]

(8) [€B] supply clinically appropriate psychoactive medi-
cations for purposes of administering court-ordered medication to in-
dividuals as applicable and in accordance with Texas Code of Criminal
Procedure Article 46B.086 or Texas Health and Safety Code §574.106;
and [threugh eontraet; obligate a subeentractor to comply with this sub-
chapter:

(9) assess individuals for suicidality and homicidality and
develop a safety plan based on the needs of the individual.
$307.111.  JBCR Program [Previder] Staff Member Training.

(a) A JBCR program [previder] must recruit, train, and main-
tain qualified program [previder] staff members with documented com-
petency in accordance with Chapter 301 [442], Subchapter G, Division
2 of this title (relating to Organizational Standards), specifically:

(1) §301.327(e) [§442314(e)] of this title (relating to Ac-

cess to Mental Health Community Services);

(2) §301.329 [§412:315] of this title (relating to Medical
Records System); and

] of this title (relating to Compe-

(3) §301.331 [§412.316

tency and Credentialing).

(b) Before providing services, a JBCR program [previder]
must train each program [previder] staff member and ensure demon-
strated competence in:

(1) 25 TAC Chapter 404, Subchapter E [Chapter 404; Sub-
chapter E of this title] (relating to Rights of Persons Receiving Mental
Health Services);

(2) 40 TAC Chapter 4, Subchapter C (relating to Rights of
Individuals with an Intellectual Disability);

(3) identifying, preventing, and reporting abuse, neglect,
and exploitation in accordance with the Texas Commission on Jail

Standards or [the] HHSC [Office of the Ombudsman] as set forth in
applicable state laws and rules; and

(4) using a protocol for preventing and managing aggres-
sive behavior, including preventative de-escalation intervention strate-
gies.

§307.113.  Policies and Procedures.

A JBCR program [previder] must develop and implement written poli-
cies and procedures for:

(1) maintaining a list of each program staff member pro-
viding JBCR, including:

(A) position and credentials;

(B) reporting structure; and

(C) responsibilities;

(2) maintaining program staff member training records;

(3) [€B] describing JBCR eligibility as determined by the
JBCR program, intake and assessment, and treatment planning as de-
scribed in §307.121 [§416-86] of this subchapter (relating to Treatment
Planning), and transition and discharge processes to include coordina-
tion and continuity of care planning withan LMHA, LBHA, or LIDDA,
or an LMHA, LBHA, or LIDDA subcontractor;

(4) [€2)] describing how an individual is assessed for:

(A) suicidality and homicidality;
(B) the degree of suicidality and homicidality; [ane]

(C) the development of a safety [an individualized sui-
cide and homicide prevention] plan;

(5) developing a safety plan that must document:

(A) warning signs, including thoughts, images, changes
in mood and behavior, or situations that may prompt a crisis;

(B) internal coping strategies that distract from crisis
thoughts and urges;

(C) a process for communicating safety concerns and
recommended precautions to the jail relating to an individual partici-
pating in JBCR;

(D) the process for identifying and addressing suicidal
and homicidal means;

(6) [3)] outlining a JBCR program's process to assess,
evaluate, [provider staff member's ability to meoniter] and report to the
court an individual's restoration to competency status and readiness for
return to court as specified in the Texas Code of Criminal Procedure
Articles 46B.077(b) and [; Attiele] 46B.079; [and]

(7) [#4)] addressing how a program [previder] staff mem-
ber coordinates with the jail medical provider to address continuity

of [ensures engeing] care, treatment, and overall therapeutic environ-
ment during evenings and weekends, including responding to behav-
ioral health crisis or physical health crisis consistent with §301.351(a)
[§412:321(a)] and (e) of this title (relating to Crisis Services);[-]

(8) educating an individual about the individual's rights
while participating in JBCR;

(9) coordinating with the court concerning the JBCR pro-
gram's ability to provide services to a new participant within 72 hours
after admission in accordance with §307.117 of this title and Texas
Code of Criminal Procedure Article 46B.073(d); and
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(10) accommodating individual needs through adaptive
materials and approaches as needed, including accommodations for
language barriers and disabilities.

§307.115.  Individual Eligibility.

(a) Ifthere is an OCR program available to serve the individ-
ual, a JBCR program must collaborate with the OCR program to screen
the individual for OCR services. The individual must be deemed in-
eligible for OCR in accordance with Chapter 307, Subchapter D of
this title (relating to Recommendation Regarding Outpatient Compe-
tency Restoration Program Admission) before a JBCR program makes
a recommendation to the court regarding the individual's eligibility for
JBCR.

(b) If there is not an OCR program available to serve the in-
dividual, a JBCR program must screen the individual to determine if
JBCR is appropriate and make a recommendation to the court regard-
ing the individual's eligibility for JBCR.

Ha) To be eligible to participate in a JBCR program; the court
must determine the individual as IST pursuant to the Texas Code of

[(b) An LMHA, LBHA, or an LMHA or LBHA subcontractor
must]

restoration; and]}

I ine an individual inclicible for .
within the LMHA's or LBHA's local service area or contracted to pro-
vide outpatient competeney restoration services for the area to partie-
. in ine an individual for . .
services; the JBCR provider must admit the individual to the JBCR
$307.117.  Admission.

(a) A JBCR program must admit an individual to JBCR upon
receipt of a court order requiring the individual to participate in JBCR
under Texas Code of Criminal Procedure Chapter 46B, Subchapter D.

(b) In accordance with Texas Code of Criminal Procedure Ar-
ticle 46B.0735, the initial competency restoration period begins on the
later of:

(1) the date the individual is:

(A) ordered to participate in OCR services; or

(B) committed to a mental health facility, residential
care facility, or JBCR; or

(2) the date competency services begin.

(c) [€@)] When a JBCR program [previder] determines an in-
dividual is eligible for [a] JBCR, the program[: (1) the provider must
ensure the individual will receive competency restoration services no
later than 72 hours after admission to [arriving at] the JBCR program.[;
of]

2 the provider must inform the court that the JBCR pro-

HHSC for placement on the Clearinghouse; which HHSC uses to track
violent offenses.]

(d) [€b)] A JBCR program [previder] must, when necessary,

seek a court order for psychoactive medications in accordance with

Texas Health and Safety Code[;] §574.106 or [and] the Texas Code of
Criminal Procedure Article 46B.086 [; Chapter 46B].

$307.119.  Rights of Individuals Receiving JBCR [Services].

A [provider of] JBCR program [serviees] must:

(1) inform the individual receiving JBCR [serviees] of the
individual's rights in accordance with 25 TAC Chapter 404, Subchapter
E [of this title] (relating to Rights of Persons Receiving Mental Health
Services) or 40 TAC Chapter 4, Subchapter C (relating to Rights of
Individuals with an Intellectual Disability), as applicable;

(2) provide the individual with a copy of the rights hand-
book published for an individual receiving mental health services or an
individual with an ID; and

(3) explain to the individual receiving JBCR [serviees]
how to initiate a complaint and how to contact:

(A) the HHS Office of the Ombudsman for complaints
against the JBCR program [previder];

(B) the Texas Commission on Jail Standards for com-
plaints against the county jail; and

(C) the Texas protection and advocacy system.

$307.121.  Treatment Planning.

Within five days after admission to [the] JBCR [pregram], based on an
individual's competency evaluation and JBCR program [previder] as-
sessment, the JBCR program [previder] must develop the individual's
treatment plan in accordance with 25 TAC Chapter 404, Subchapter E
(relating to Rights of Persons Receiving Mental Health Services) and
Chapter 301, Subchapter G of this title (relating to Mental Health Com-
munity Services Standards) to include the individual's:

(1) [the individual's] strengths, to assist the individual in:

(A) overcoming barriers to achieving a factual and ra-
tional understanding of legal proceedings; and

(B) consulting with the individual's lawyer with a rea-
sonable degree of rational understanding;

(2) [the individual's] trauma history;

(3) physical health concerns or issues;

(4) medication and medication management;

(5) level of family and community support;

(6) mental health concerns or issues;

(7) 1D concerns or issues; [and]

(8) SUD [substance use diserder| or co-occurring psychi-
atric and SUD [substanee use diserder] concerns or issues; and|[:]

(9) specific non-clinical services and supports needed by
the individual after discharge, including:

(A) housing assistance;

(B) food assistance;

(C) governmental benefits;

(D) clothing resources; and

(E) other supplemental supports.

$307.123.  Competency Restoration Education.

(a) A JBCR program [previder] must submit the competency
restoration training module for HHSC review.
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(b) A JBCR program [Each individual] must educate individ-
uals using [be edueated in] multiple learning formats, which may in-
clude:

(1) discussion;

(2) written text;

(3) video; and

(4) experiential methods, such as role-playing or mock
trial.

(c) A JBCR program [previder| must ensure an individual with
accommodation needs receives adapted materials and approaches as
needed, including accommodations for language barriers and disabili-
ties.

) Net later than the 14th day after the date en which an in-
o the individual! L in

§307.125.  Procedures for Determining Competency Status in a JBCR
Program.

(a) A JBCR program [The] psychiatrist or psychologist who
has the qualifications described by Texas Code of Criminal Procedure
Article 46B.022 must evaluate the individual's competency and report
to the court as required by Article 46B.079. [for a JBCR pilet program;
or psychiatrist or psychologist for a county-based JBCR program, must
conduet at least two full psychiatric or psychological evaluations for

each individual. The psychiatrist or psychologist must:]

D eonduet the first evaluation no later than the 21st day
after the date JBCR program servieces began:}

H2) conduct the second evaluation ne later than the 55th
day after the date JBCR program services began; and]}

f3) subsequent to evaluations completed in paragraphs (D)
and (2) of this subsection; promptly submit a separate report for each
psychiatrie or psychological evaluation to the eourt]

(b) A JBCR program psychiatrist or psychologist must
promptly send a report to the court, if at any time during an individ-
ual's commitment for JBCR, the JBCR psychiatrist or psychologist
determines the individual is: [At any time during the commitment for
JBCR services consistent with the Texas Code of Criminal Procedure;
Article 46B.091(h), but no later than the 60th day after the date
JBCR services begin; the psychiatrist for a JBCR pilet program; or

iatrist or psychologist for a county-based JBCR program,; must
determine if the individual is restored to competeney; is unlikely te
be restored to competency in the foreseeable future; or has not been
restored to competeney but will likely be restored in the foreseeable
future. If the psychiatrist or psychelogist determines the individual:]

(1) [is] restored to competency; or [; the psychiatrist o psy-

chologist must send a report to the court demonstrating this determina-
tion;]

(2) [is] unlikely to be restored to competency in the fore-
seeable future.[; the psychiatrist or psychologist must send a repert
to the court demenstrating this determination; and coordinate with
provider staff members; the court; and the county jail to ensure the
transfer or release of the individual pursuant to the court's action to:]

HA) proceed under the Texas Code of Criminal Proce-
dure; Chapter 46B; Subehapter E or Subehapter F; or

[B) release the defendant on bail under the Texas Code
of Criminal Procedure, Chapter 17; or}

[3) has net been restored to competeney but will likely be
restored in the foreseeable future, if the individual is charged with:]
HA) a felony offense; the psychiatrist or psychologist
jail to ensure the transfer of the individual to the first available mental
health facility or residential eare facility for the remainder of the com-
[(B) a misdemecanor offense. the psychiatrist or psy-
and the county jail to ensure the transfer or release of the individual
purstant teo the eourt's action to:}

[} order a single extension under the Texas Code
of Criminal Procedure, Article 46B.080 and transfer of the individual
to the first available mental health facility or residential eare facility;}

ity proceed in accordance with the Texas Code of
Criminal Procedure; Chapter 46B; Subchapter E or Subehapter 5

release the defendant on bail in accordance
with the Texas Code of Criminal Procedure, Chapter 17; or}

[(iv) dismiss the charges in accordance with the
Texas Code of Criminal Procedure, Article 46B.010.}

(c) If the JBCR program psychiatrist or psychologist deter-
mines that the individual has not restored to competency by the end
of the 60th calendar day after the date the individual began receiv-
ing JBCR, the JBCR program must continue to provide competency
restoration services to the individual for the period authorized under
Texas Code of Criminal Procedure Chapter 46B, Subchapter D, includ-
ing any extension ordered under Article 46B.080, unless the JBCR pro-
gram is notified that space at a mental health facility or residential care

facility or an OCR program appropriate for the individual is available
and:

(1) for an individual charged with a felony, not less than 45
calendar days are remaining in the initial restoration period; or

(2) anindividual charged with a felony or misdemeanor, an
extension has been ordered under Article 46B.080 and not less than 45
calendar days are remaining under the extension order.

(d) After receipt of a notice under subsection (c) of this sec-
tion, the JBCR program must coordinate with the court and the county
jail to ensure the transfer of the individual without unnecessary delay to
the appropriate mental health facility, residential care facility, or OCR
program for the remainder of the period permitted by Texas Code of
Criminal Procedure Article 46B.073(b), including any extension that
may be ordered under Article 46B.080 if an extension has not previ-
ously been ordered under that article.

(e) If the individual is not transferred, as referenced in sub-
section (d) of this section, and if the JBCR program psychiatrist or
psychologist determines that the individual has not been restored to
competency by the end of the period authorized under Texas Code of
Criminal Procedure Chapter 46B, Subchapter D, the individual must
be returned to the court for further proceedings.

§307.127.  Preparation for Discharge from a JBCR Program.
(a) At any time an individual is restored to competency, the

treatment team [psychiatrist er psychelogist] must [eollaberate with
provider staff members to] coordinate the individual's continuity of
care [continued serviees] and supports after discharge from the JBCR
program to their discharge setting, including:

(1) the county jail;
(2) the LMHA;
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(3) the LBHA;

(4) the LIDDA,; [ex]

(5) other community [anether] mental health provider;
orf]

(6) the care of a responsible person.

(b) Ifthe individual is determined to be [eharged with a misde-
meanor or felony and the individual is] unlikely to restore [be restored]
to competency in the foreseeable future or is not restored after com-
pleting the JBCR program, the treatment team [psychiatrist or psychol-
egist] must [eeHabeorate with provider staff members to] coordinate the
individual's continuity of care [centinued serviees] and supports after
discharge from the JBCR program to their discharge setting, including:

(1) amental health facility;

(2) aresidential care facility;

(3) the LMHA;

(4) the LBHA;

(5) the LIDDA;

(6) other community [anether] mental health provider; or
(7) the care of a responsible person.

(c) If an individual is not restored to competency by the
60th day and is being transferred to a facility or OCR program, the

JBCR treatment team [psychiatrist or psychelogist] must[; if the
individual is charged with: (1) a feleny;] coordinate with discharge
setting [provider] staff members to link the individual for continuity of
care [eontinued serviees] and supports post discharge from the JBCR
program to:

(1) [€A)] a mental health facility; [ef]
(2) [B)] a residential care facility; or
(3) an OCR program.
H2) a misdemeaner; coordinate with provider staff mem-

charge from the JBCR program to:]

the county jail,]

a mental health faeility;}

a residential eare faeility;}

the EMHA}

the EBHA:}

the EIDDA; or}

another mental health provider.}

$307.129.  Outcome Measures.

(a) For the purposes of this section, "competency as deter-
mined by the JBCR psychiatrist or psychologist" refers to the clinical
opinion of the psychiatrist or psychologist provided under Texas Code
of Criminal Procedure Articles 46B.079(b) and 46B.091, as applicable.

(b) A JBCR program [previder] must collect and report the
following data for an individual admitted to a JBCR program, using

HHSC's designated automation system [to HHSC en]:

CEICICIGICEE

(1) individual outcomes:
(A) the number of individuals on felony charges;

(B) the number of individuals on misdemeanor charges;

(C) date individual was ordered to JBCR;
(D) date of first JBCR service provided,;

(E) whether the court granted an extension;

(F) [€©)] the average number of calendar days for an
individual charged with a felony to be restored to competency, as de-
termined by the JBCR psychiatrist or psychologist;

(G) [E®)] the average number of calendar days for an
individual charged with a misdemeanor to be restored to competency,
as determined by the JBCR psychiatrist or psychologist;

(H) [€B)] the number of individuals charged with a mis-
demeanor and not restored to competency, as determined by the JBCR
psychiatrist or psychologist[for whem an extension was seught];

(I) the number of individuals charged with a felony and
not restored to competency, as determined by the JBCR psychiatrist or

psychologist;
) [€D] the number of individuals charged with a mis-

demeanor and restored to competency, as determined by the JBCR psy-
chiatrist or psychologist;

(K) the number of individuals charged with a felony and
restored to competency, as determined by the JBCR psychiatrist or psy-

chologist;

(L) [€&)]the average length of time between determina-
tion of non-restorability by the JBCR psychiatrist or psychologist and
transfer to an inpatient [a state] mental health facility, [er] residential
care facility, or OCR program pursuant to Texas Code of Criminal Pro-
cedures Article 46B.091(j-1);

(M) [éH)] the number [pereentage] of individuals re-
stored to competency as determined by the JBCR psychiatrist or psy-

chologist in 60 calendar days or less;

(N) [D] the number of individuals [jail inmates] found
IST who were found ineligible [sereened out of or deemed inappropri-
ate] for JBCR based on the JBCR program screening and the reason
why; [and]

(0) [H] the number of individuals not restored to com-
petency and who were transferred to an inpatient [a state] mental health
facility or residential care facility; and

(P) the number of individuals whose charges were dis-
missed before completion of JBCR; and

(2) administrative outcomes, in a format specified by
HHSC, for the JBCR program, including:

(A) the costs associated with operating the JBCR [pilet
program or county-based JBCR] program; and
(B) the number of:

(i) reported and confirmed cases of abuse, neglect,
and exploitation;

(i) reported and confirmed cases of rights viola-
tions;

(iii) restraints and seclusions used;
(iv) emergency medications used;
(v) serious injuries; and

(vi) deaths, in accordance with 25 TAC §415.272
[ef this title] (relating to Documenting, Reporting, and Analyzing Re-
straint or Seclusion) or Chapter 405, Subchapter K (relating to Deaths
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of Individuals Served by Community Mental Health Centers), as ap-
plicable.

§307.131.

(a) In addition to any applicable federal or state law or rule, a
JBCR program [previder] must comply with:

(1) Texas Health and Safety Code[;5] Chapter 574 (relating
to Court-Ordered Mental Health Services);

Compliance with Statutes, Rules, and Other Documents.

(2) Texas Human Resources Code Chapter 48 (relating to
Investigations and Protective Services for Elderly Persons and Persons

with Disabilities);
(3) [&]25TAC:

(A) Chapter 405, Subchapter K (relating to Deaths of
Individuals Served by Commumty Mental Health Centers) [€relating

(B) Chapter 414 (relating to Rights and Protections of
Persons Receiving Mental Health Serv1ces) [@hapter 41, Subehapter

HE) Chapter 414; Subchapter 1 (relating to Consent to
Treatment with Psychoactive Medication—Mental Health Servieces):}

(D) Chapter 414, Subchapter K (relating to Criminal
History and Registry Clearances):]}

HE) Chapter 414; Subchapter L (relating to Abuse; Ne-

(C) [@D)] Chapter 415, Subchapter A (relating to Pre-
scribing of Psychoactive Medication); and

(D) [€)] Chapter 415, Subchapter F (relating to Inter-
ventions in Mental Health Services); and

4) [63)] 26 TAC: [37 TAC Part 9 (relating to Texas Com-
mission on Jail Standards).]
(A) Chapter 301, Subchapter G (relating to Mental
Health Community Services Standards); and

(B) Chapter 306, Subchapter A (relating to Standards
for Services to Individuals with Co-occurring Psychiatric and Sub-
stance Use Disorders (COPSD)).

(b) Concerning confidentiality, a JBCR program [previder]
must comply with the Health Insurance Portability and Accountability

Act, 42 U.S.C. §1320d et seq [ef 1996 (HIPAA)}] and other applicable
federal and state laws, including:

(1) 42 CFR Part 2 and Part 51, Subpart D;

(2) 45 CFR Parts 160 and 164, and Part 1326, Subpart C
[§1386:22];
(3) Texas Health and Safety Code[;] Chapter 81, Subchap-

ter F;
[(4) Tcxas Health and Safety Code, Chapter 241, Subchap-
ter Gi}

(4) [€5)] Texas Health and Safety Code[;] Chapters 181,
595, and 611;

(5) [¢6)] Texas Health and Safety Code[;] §§533.009,
[533.035¢a); 572-004;] 576.005, 576.007, and 614.017;

(6) [EP] Texas Government Code[;] Chapters 552 and
559, and §531.042];

{8y Texas Human Reseurces Code; Chapter 48}
(7) [€93] Texas Occupations Code[;] Chapter 159; and

®) [E9]
§521.053.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Texas Business and Commerce Code[;]

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404039

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 593-0168

¢ ¢ ¢

CHAPTER 350. EARLY CHILDHOOD
INTERVENTION SERVICES

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes amendments to the
Texas Administrative Code (TAC), Title 26, Chapter 350, Sub-
chapter A, concerning General Rules, §350.103, §350.107;
Subchapter B, concerning Procedural Safeguards and Due
Process Procedures, §350.209, §350.225; Subchapter C,
concerning Staff Qualifications, §350.303, §350.309, §350.312,
§350.313, §350.315; Subchapter D, concerning Case Manage-
ment for Infants and Toddlers with Developmental Disabilities,
§350.403, §350.404, §350.405, §350.406, §350.407, §350.411,
§350.415; Subchapter E, concerning Specialized Rehabilita-
tive Services, §350.501, §350.507; Subchapter F, concerning
Public Outreach, §350.605, §350.607, §350.609, §350.611,
§350.613, §350.615, §350.617; Subchapter G, concerning
Referral, Pre-Enroliment, and Developmental Screening,
§350.704, §350.706, §350.707, §350.708, §350.709; Sub-
chapter H, concerning Eligibility, Evaluation, and Assessment,
§350.805, §350.807, §350.809, §350.811, §350.813, §350.815,
§350.817, §350.821, §350.823, §350.825, §350.829, §350.833,
350.835, §350.837; Subchapter J, concerning Individualized
Family Service Plan (IFSP), §350.1003, §350.1004, §350.1007,
§350.1009, §350.1015, 350.1017, §350.1019; Subchapter K,
concerning Service Delivery, §350.1104, §350.1108, §350.1111;
Subchapter L, concerning Transition, §350.1203, §350.1207,
350.1209, §350.1211, §350.1213, §350.1215, §350.1217,
§350.1219, §350.1221; Subchapter M, concerning Child and
Family Outcomes, §350.1307, §350.1309; and Subchapter N,
concerning Family Cost Share System, §350.1405, §350.1411,
§350.1413, §350.1431, and §350.1433.

The Executive Commissioner of HHSC also proposes the repeal
of 26 TAC Subchapter A, concerning General Rules, §350.101;
Subchapter B, concerning Procedural Safeguards and Due
Process Procedures; §350.201; Subchapter C, concerning
Staff Qualifications; §350.301; Subchapter F, concerning Pub-
lic Outreach, §350.601; Subchapter G, concerning Referral,
Pre-Enroliment, and Developmental Screening, §350.701; Sub-
chapter H, concerning Eligibility, Evaluation, and Assessment,
§350.801; Subchapter J, concerning Individualized Family
Service Plan (IFSP); §350.1001, Subchapter K, concerning
Service Delivery, §350.1101; Subchapter L, concerning Tran-
sition, §350.1201, Subchapter M, concerning Child and Family
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Outcomes, §350.1301; and Subchapter N, concerning Family
Cost Share System, §350.1401.

BACKGROUND AND PURPOSE

The purpose of the proposal is to amend rules as they relate
to Early Childhood Intervention (ECI) to increase administrative
efficiencies and improve processes for ECI subrecipients. This
proposal also aims to repeal rules that are no longer needed.

The proposed changes also contain non-substantive changes
that will improve readability, consistency, and understanding, as
well as align language with HHSC rulemaking standards.

The proposed amendments and repeals are the result of the
HHSC ECI program conducting a review of current rules, as re-
quired by Texas Government Code Section 2001.039, relating
to 4-year reviews, and seeking input from current ECI subrecipi-
ents and stakeholders to identify ways to improve the long-term
sustainability of the program. These proposed rules will address
a number of areas including minimum staff qualifications, pro-
grammatic requirements, and additional needs identified by cur-
rent subrecipients. Additionally, this rule project has allowed
the ECI program to amend language related to immunizations
to align with House Bill 44, 88th Texas Legislature, Regular Ses-
sion, 2023, which amends Texas Government Code Chapter 531
by adding §531.02119.

There is no anticipated fiscal impact to state government from
implementation of the proposed rules. All changes are to provide
clarity and align rules with contract and federal requirements, or
to allow administrative efficiencies for ECI subrecipients.

SECTION-BY-SECTION SUMMARY

The proposed amendments to 26 TAC Chapter 350 replace "con-
tractor" with "subrecipient” throughout the chapter to align with
ECI contracts, "early childhood intervention" with "ECI," and the
"Texas Health and Human Services Commission" with "HHSC."

The proposed repeal of §350.101, Purpose, deletes the rule be-
cause the language is provided in the Code of Federal Regula-
tions (CFR) and is not necessary to restate in rule.

The proposed amendment to §350.103, Definitions, amends
existing definitions to clarify grammar and align with HHSC
rulemaking standards and adds definitions for commonly used
phrases and acronyms used throughout ECI rules that were not
previously defined. The paragraphs are renumbered to account
for the amendment, addition, and deletion of terms. The terms
"Assessment,” "Child," "Child Find," Complaint," "Comprehen-
sive Needs Assessment," "Co-visits," "Days," "Developmental
Delay," "Developmental Screenings," "Early Childhood Interven-
tion Program," "Early Childhood Intervention Services," "EIS,"
"Evaluation," "Group Services," "HHSC," "HHSC ECI," "IFSP,"
"IFSP Services," "IFSP Team," "Interdisciplinary Team," "LPHA,"
"Native Language," "Natural Environments," "Parent," "Person-
ally Identifiable Information," "Pre-Enrollment," Primary Referral
Sources," "Public Agency," "Qualifying Medical Diagnosis,”
"Referral Date," "Routine Caregiver," "Service Coordinator,"
"Surrogate Parent," and "Telehealth services" are amended.

The terms "CFR," "DFPS," "ECI," "ECSE," "Face-to-face,"
"IDEA Part C," "IFSP services pages," "MOU," "SEA," "SRS,"
"SST," "Subrecipient," "TAC," "TEA," and "USC" are added as
new terms.

The term "TCM" was moved from §350.403, relating to Case
Management, to this section.

The term "ECI Professional" is deleted from its current loca-
tion and moved up to follow alphabetization. The term is also
amended for clarity.

The terms "Condition with a High Probability of Resulting in De-
velopmental Delay," and "Contractor" are deleted.

The proposed amendment to §350.107, Health Standards for
Early Childhood Intervention Services, amends language related
to immunizations to align with House Bill (H.B.) 44, 88th Texas
Legislature, Regular Session, 2023. H.B. 44 prohibits providers
who participate in Medicaid or the child health plan program from
refusing to provide health care services based solely on the re-
cipient's failure to obtain a vaccine or immunization.

The proposed repeal of §350.201, Purpose, deletes the rule be-
cause the language is provided in CFR and is not necessary to
restate in rule.

The proposed amendment to §350.209, Parent Rights in the In-
dividualized Family Service Plan (IFSP) Process, removes the
acronym from the title to align with HHS rulemaking standards.
The amendment to §350.209 also makes non-substantive lan-
guage revisions to align with HHSC rulemaking standards.

The proposed amendment to §350.225, Amendment of Records
at Parent's Request, makes non-substantive language revisions
to align with HHSC rulemaking standards.

The proposed repeal of §350.301, Purpose, deletes the rule be-
cause the language is provided in CFR and is not necessary to
restate in rule.

The proposed amendment to §350.303, Definitions, amends
existing definitions to clarify grammar and align with HHSC
rulemaking standards. The amendment also adds definitions
for commonly used phrases and acronyms used throughout
ECI rules that were not previously defined. The terms "Criminal
Background Check," "Dual Relationships," "Early Intervention
Specialist (EIS) Active Status," "Early Intervention Specialist
(EIS) Inactive Status," "EIS Registry," "Individualized Profes-
sional development Plan (IPDP)," "Professional Boundaries,"
"Service Coordinator Active Status," and "Service Coordinator
Inactive Status" are amended. The term "EIS past due status" is
added as new and the paragraphs are renumbered to account
for the addition and amendment of terms.

The proposed amendment to §350.309, Minimum Requirements
for All Direct Service Staff, adds new subsection (a) for terms
used in this section, which includes "Consultation," "Record Re-
view," and "Observation." These definitions were relocated from
new subsection (f)(1) through (3) to avoid repetition. Language
was also added to new (c)(1) and new (e) to clarify who qualifies
as staff employed by the Local Education Agency (LEA). The
proposed amendment also makes non-substantive language,
grammar edits, revises an incorrect citation, revises cross refer-
ences to accurately reflect reference changes, and renumbers
the section to account for the addition of the subsection.

The proposed amendment to §350.312, Licensed Practitioner of
the Healing Arts (LPHA), removes the acronym from the title to
align with HHSC rulemaking standards. The proposed amend-
ment also makes non-substantive revisions to improve clarity.

The proposed amendment to §350.313, Early Intervention Spe-
cialist (EIS), removes the acronym from the title to align with
HHSC rulemaking standards and makes non-substantive gram-
mar and language revisions throughout the section to align with
HHSC rulemaking standards. The amendment to subsection (a)
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reduces barriers related to hiring early intervention specialists
(EISes) and allows for administrative efficiencies related to up-
dating degree and curriculum information through ongoing col-
laboration with subrecipients and institutes of higher education.
Requirements related to qualifying and related degrees, course-
work, and previous experience are being removed from TAC and
posted on the HHSC website to allow the program more flexibility
in adding or removing certain degrees or courses when appro-
priate.

New subsection (b) adds clarification on the requirements for be-
ing credentialed as an EIS. New subsection (c) adds clarification
on requirements for the re-certification of an EIS. New subsec-
tion (d) corrects TAC cross-references. New subsection (e) adds
clarification on the requirements for an EIS on active status, past
due status, and inactive status. This proposed amendment pro-
vides clarification on the activities requiring EIS active status.
New subsection (f) clarifies how active status can be regained
when an EIS goes on past due status or inactive status. New
subsection (g) covers the requirement discussed in old subsec-
tion (e). New subsection (h) covers the requirement discussed
in old subsection (f).

The proposed amendment to §350.315, Service Coordinator,
makes non-substantive language and grammar revisions for
clarification and to align with HHSC rulemaking standards. The
amendment removes duplicative language in subsection (b)
that is in §350.403 and adds a cross-reference. References
are updated in new subsections (c) and (e). The proposed
amendment to new subsection (f) provides clarification on the
requirements for active status and inactive status for service
coordinators.

The proposed amendment to §350.403, Definitions, revises ex-
isting definitions and grammar to enhance clarity and align with
HHSC rulemaking standards. The amendment to §350.403 also
adds definitions for commonly used phrases and acronyms used
throughout ECI rule that were not previously defined. The terms
"Case management," Monitoring and assessment," and "Texas
Health Steps" are amended. The terms "Developmental disabil-
ity," "Service coordinator," and "TCM" are deleted.

The proposed amendment to §350.404, Recipient Eligibility for
Early Childhood Intervention (ECI) Case Management Services,
removes the acronym from the title in alignment with HHSC rule-
making standards. The amendment also makes non-substantive
revisions to clarify existing language and align rule with rulemak-
ing standards and updates a title to a reference.

The proposed amendment to §350.405, Case Management Ser-
vices, makes non-substantive revisions to clarify existing lan-
guage and align with HHSC rulemaking standards. Subsection
(a) is added to provide that case management services may be
provided via telehealth with written consent of the parent, but
case management services must still be provided even if the par-
ent declines to consent to telehealth services. New subsection
(b) removes the case management definition that is repetitive of
§350.403. New subsection (c) clarifies that targeted case man-
agement (TCM) should be offered to all children and families
regardless of Medicaid enrollment and makes non-substantive
language revisions for clarification. New subsections (d) and (e)
add clarification for targeted case management (TCM) require-
ments.

The proposed amendment to §350.406, Parent Refusal, makes
non-substantive language and grammar revisions to add clarity
and to align with HHSC rulemaking standards.

The proposed amendment to §350.407, Medicaid Service
Limitations, makes non-substantive language and grammar
revisions to add clarity and separates the first paragraph into a
subsection (a) and (b).

The proposed amendment to §350.411, Assignment of Service
Coordinator, makes non-substantive language and grammar re-
visions to add clarity and to align with HHSC rulemaking stan-
dards.

The proposed amendment to §350.415, Documentation, makes
non-substantive language and grammar revisions to add clarity
and to align with HHSC rulemaking standards.

The proposed amendment to §350.501, Specialized Rehabilita-
tive Services, makes language and grammar revisions to support
clarity and consistency relating to referencing various ECI ther-
apies and professionals. The amendment simplifies language
to remove duplication across subsections, renumbers as neces-
sary, and corrects outdated citations in (a)(2)(C)(ii) and (a)(3)(C).
The removal of old subsection (c) and (e) removes duplicative
language.

The proposed amendment to §350.507, Due Process, makes
non-substantive revisions to grammar and language to provide
clarity and align with HHSC rulemaking standards.

The proposed repeal of §350.601, Purpose, deletes the rule be-
cause the language is provided in CFR and is not necessary to
restate in rule.

The proposed amendment to §350.605, Definitions, removes the
definition for "Central directory” because the term is no longer
used in this section, renumbers the paragraphs, and makes mi-
nor edits to "Public awareness" and "Public outreach."

The proposed amendment to §350.607, Public Outreach, cor-
rects a minor grammar error.

The proposed amendment to §350.609, Child Find, makes mi-
nor grammar revisions to add clarification and align with HHSC
rulemaking standards. The amendment moves language in sub-
section (d) to (a) and re-numbers the section accordingly to im-
prove clarity on the requirement to document how HHSC ECI
policy changes are communicated to referral sources.

The proposed amendment to §350.611, Public Awareness,
makes non-substantive grammar and language revisions to
improve clarity. The amendment to subsection (d) removes an
outdated resource reference to improve accuracy.

The proposed amendment to §350.613, Publications, removes
a reference to the ECI Graphics Manual and replaces it with a
requirement for subrecipients to comply with graphics standards
required by HHSC ECI to improve clarity on the requirement.

The proposed amendment to §350.615, Interagency Coordina-
tion, makes non-substantive grammar revisions and replaces
defined terms with their associated acronyms. The amendment
to subsection (c) replaces "auditory and visual impairment ser-
vices" with "services for children who are deaf or hard of hearing
or blind or visually impaired" to align with the person-first respect-
ful language initiative.

The proposed amendment to §350.617, Public Outreach Con-
tact, Planning, and Evaluation, makes non-substantive grammar
revisions and abbreviates terms to their defined acronyms. The
amendment to subsection (b) fixes a cross-reference in align-
ment with a rule revision. Language from subsection (d)(4) is
relocated to create new subsection (e) for clarity.
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The proposed repeal of §350.701, Purpose, deletes the rule be-
cause the language is provided in CFR and is not necessary to
restate in rule.

The proposed amendment to §350.704, Referral Requirements,
makes non-substantive grammar changes to align with HHSC
rulemaking standards. The amendment to subsection (c) re-
moves unnecessary citations and corrects acronyms.

The proposed amendment to §350.706, Referrals Received
While the Child is in the Hospital, makes non-substantive gram-
mar changes to align with the HHSC rulemaking standards.
The amendment to subsection (b) also makes non-substantive
revisions and re-arranges language to provide clarity. These
changes clarify requirements for the interdisciplinary team that
determines eligibility and helps to clarify the difference between
the eligibility evaluation team and the IFSP team.

The proposed amendment to §350.707, Child Referred with an
Out-of-State IFSP, updates the title to "Child Referred with an
Out-of-State Individualized Family Service Plan" and replaces
defined terms with their associated acronym.

The proposed amendment to §350.708, Pre-Enroliment Activi-
ties, makes minor language changes to align with ECI contracts
and to establish consistency with acronym use.

The proposed amendment to §350.709, Optional Developmen-
tal Screenings, makes non-substantive language and organiza-
tion changes to improve clarity. New subsections (d) and (e) are
amended to clarify requirements per the memorandum of un-
derstanding (MOU) between HHSC ECI and the Department of
Family and Protective Services by matching the language in the
MOU.

The proposed repeal of §350.801, Purpose, deletes the rule be-
cause the language is provided in CFR and is not necessary to
restate in rule.

The proposed amendment to §350.805, Definitions, amends ex-
isting definitions to clarify grammar and align with HHSC Rule-
making standards. The term "Adjusted Age" is amended and
adds a definition for the new term "Chronological age."

The proposed amendment to §350.807, Eligibility, makes non-
substantive language and grammar edits to improve clarity. New
subsection (a) is added to provide clarification on federal require-
ments. Subsection (f) is added to stress the requirement to pro-
vide prior written notice. Existing subsection (c) is removed to
reduce repetition between rules and federal regulations.

The proposed amendment to §350.809, Initial Eligibility Criteria,
clarifies terminology and makes non-substantive grammar revi-
sions to align with HHSC rulemaking standards. Amendments
also align language with the person first respectful language ini-
tiative. A reference is added to paragraph (3)(C) to provide detail
about the qualitative determination.

The proposed amendment to §350.811, Eligibility Determination
Based on Medically Diagnosed Condition That Has a High Prob-
ability of Resulting in Developmental Delay, changes the title of
the rule to "Qualifying Medical Diagnosis" improve clarity and
align with commonly used terminology. Subsection (a) is edited
for clarity. Old subsection (b) is deleted to remove duplicative
language.

The proposed amendment to §350.813, Determination of Hear-
ing and Auditory Status, changes the title of the rule to "Deaf or
Hard of Hearing." Non-substantive clarifying edits are made to
improve clarity and align language with the person-first respect-

ful language initiative. New subsection (a) provides the require-
ments for determination of a child's eligibility for ECI services
based on a child who is deaf or hard of hearing. New subsec-
tion (c) is added to clarify when a hearing screening tool may
be used for a child who is eligible based on a qualifying medical
diagnosis or meeting the definition of blind or visually impaired.
Language from old subsections (c)(1) and (c)(2) is relocated to
new subsection (e). New subsections (f) and (g) provide infor-
mation for referring a child to the LEA.

The proposed amendment to §350.815, Determination of Vision
Status, changes the title to "Blindness or Visual Impairment."
New subsection (a) provides the requirements for determination
of a child's eligibility for ECI services based on blindness or vi-
sual impairment. Non-substantive grammar edits are made to
subsections (b) and (d) to improve clarity. New subsection (c) de-
scribes when a vision screening tool may be used. The amend-
ment to new subsection (e) aligns language with the person-first
respectful language initiative and makes non-substantive gram-
mar edits to improve clarity. Language is added to provide the
actions a subrecipient should take when a child is eligible based
on blindness or visual impairment. Language from deleted sub-
section (d) is added to subsection (e)(2).

The proposed amendment to §350.817, Eligibility Determination
Based on Developmental Delay, changes the title to "Develop-
mental Delay." The amendment removes paragraph (3) in sub-
section (a) to remove redundancy throughout the chapter. Ad-
ditional edits are made to grammar and organization to improve
clarity. New paragraph (4) is added to provide requirements for
children with a chronological or adjusted age of zero months or
younger.

The proposed amendment to §350.821, Qualitative Determina-
tion of Developmental Delay, make non-substantive revisions to
language and grammar, as well as the organization of the rule,
to improve clarity.

The proposed amendment to §350.823, Continuing Eligibil-
ity Criteria, make non-substantive revisions to language and
grammar, as well as the organization of the rule, to improve
clarity. References to §350.813 and §350.815 of this subchapter
are added to provide clarification on the requirements for the
appropriate certified teacher or teachers who should be on the
interdisciplinary team.

The proposed amendment to §350.825, Eligibility Statement,
re-organizes information and make non-substantive revisions to
language and grammar to improve clarity. The subsections are
renumbered to account for the reorganization.

The proposed amendment to §350.829, Review of Nutrition Sta-
tus, adds clarifying language and makes minor grammar edits to
align with HHSC rulemaking standards.

The proposed amendment to §350.833, Autism Screening,
adds clarifying information related to referrals and screening for
autism spectrum disorder and makes non-substantive language
and grammar edits to improve clarity and align with rulemaking
standards. New subsection (e) clarifies the need for written
parental consent to refer a child to their health care provider to
complete the Modified Checklist for Autism in Toddlers Revised
(M-CHAT-R) and the follow-up interview. New subsection
(f) clarifies the subrecipient's responsibility to obtain written
parental consent to complete the M-CHAT-R and the follow-up
interview if the child is not screened by their provider or is
unable to receive the screening in a timely manner. The section
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is renumbered to account for the addition of new subsections
(e) and (f).

The proposed amendment to §350.835, Contractor Oversight,
changes the title to "Subrecipient Oversight." Non-substantive
clarifying edits and minor grammar edits are made to align with
HHSC rulemaking standards.

The proposed amendment to §350.837, Needs Assessment,
makes non-substantive revisions to remove duplicative lan-
guage and improve clarity and to align with HHSC rulemaking
standards.

The proposed repeal of §350.1001, Purpose, deletes the rule
because the language is provided in CFR and is not necessary
to restate in rule.

The proposed amendment to §350.1003, Definitions, amends
existing definitions to align with HHSC rulemaking standards.
The terms "Functional Ability," "IFSP Goals," and "Periodic Re-
view" are amended.

The proposed amendment to §350.1004, Individualized Fam-
ily Service Plan (IFSP) Development, removes the acronym
from the rule title to align with HHSC rulemaking standards.
The amendment also makes non-substantive grammar and
language revisions to improve clarity and align with HHSC
rulemaking standards.

The proposed amendment to §350.1007, Interim Individualized
Family Service Plan (IFSP), removes the acronym from the rule
title to align with HHSC rulemaking standards. The amendment
also makes non-substantive grammar and language revisions to
improve clarity and align with HHSC rulemaking standards.

The proposed amendment to §350.1009, Participants in Initial
and Annual Individualized Family Service Plan (IFSP) Meetings,
removes the acronym from the rule title to align with HHSC
rulemaking standards. The amendment makes non-substantive
grammar, language, and organization revisions to improve clar-
ity and align with HHSC rulemaking standards. The amendment
to subsection (a) and deletion of subsection (b) is to remove
duplicative language.

The proposed amendment to §350.1015, Content of the IFSP,
removes the acronym from the rule title and spells out "IFSP" to
align with HHSC rulemaking standards. The amendment clar-
ifies existing language and makes grammar edits to align with
HHSC rulemaking standards. Edits to subsections (b) and (d)
revise an incorrect cross-reference.

The proposed amendment to §350.1017, Periodic Reviews,
makes non-substantive clarifying grammar and language edits.
The amendment to subsection (f) corrects a cross-reference.

The proposed amendment to §350.1019, Annual Meeting to
Evaluate the IFSP, removes and spells out the acronym in
the title to align with HHSC rulemaking standards. Edits to
subsection (a) clarify requirements for the annual meeting to
evaluate the IFSP after determination of continuing eligibility.
Subsection (b)(1)(C) removes (i) through (iii) because they are
listed in the referenced rule, §350.1307. The amendment to the
section makes non-substantive language and grammar edits to
enhance clarity and reduce duplication and updates references.

The proposed repeal of §350.1101, Purpose, deletes the rule
because the language is provided in CFR and is not necessary
to restate in rule.

The proposed amendment to §350.1104, Early Childhood In-
tervention Services Delivery, makes non-substantive language,
grammar, and organization revisions to improve clarity.

The proposed amendment to §350.1108, State Funded Respite
Services, makes a non-substantive grammar revision to the
title of the rule to align with HHSC rulemaking standards. The
amendment to the section makes non-substantive clarifying
grammar revisions. Subsection (c)(3) removes specific lan-
guage related to the hourly limit of respite services to reduce
barriers. This information will be posted on the HHSC ECI
website.

The proposed amendment to §350.1111, Service Delivery Docu-
mentation Requirements, makes non-substantive clarifying edits
to language and grammar.

The proposed repeal of §350.1201, Purpose, deletes the rule
because the language is provided in CFR and is not necessary
to restate in rule.

The proposed amendment to §350.1203, Definitions, makes
non-substantive language and grammar revisions to enhance
clarity and align with HHSC rulemaking standards. The terms
"Community Transition Meeting," "LEA Notification," "LEA
Notification Opt Out," "LEA Transition Conference," "Limited
Personally Identifiable Information," and " Transition Planning"
are amended.

The proposed amendment to §350.1207, Transition Planning,
makes non-substantive revisions to language and grammar to
enhance clarity and align with HHSC rulemaking standards.

The proposed amendment to §350.1209, SEA Notification, re-
moves the acronym in the title and spells out the term to align
with HHSC rulemaking standards. The amendment makes non-
substantive revisions to add acronyms for terms that are de-
fined and separate existing language into subsections to en-
hance clarity.

The proposed amendment to §350.1211, Local Education
Agency (LEA) Notification of Potential Eligibility for Special
Education Services, removes and spells out the acronym
in the title and revises the title to "Local Education Agency
Notification of Potential Eligibility for Early Childhood Special
Education Services" to align with HHSC rulemaking standards.
The amendment to subsections (a) and (b) and subsequently,
subsection (d), adds clarity.

The proposed amendment to §350.1213, LEA Notification Opt
Out, changes the title to "The Family's Right to Opt Out of the
Local Education Agency Notification." The amendment makes
non-substantive clarifying edits and renumbers the subsections
accordingly.

The proposed amendment to §350.1215, Reporting Late LEA
Notifications, removes and spells out the acronym to align with
HHSC rulemaking standards. The paragraph is split into new
subsections (a) and (b) and edits are made for clarification.

The proposed amendment to §350.1217, LEA Transition Confer-
ence, removes and spells out the acronym to align with HHSC
rulemaking standards. The amendment makes non-substantive
clarifying edits. The deletion of subsection (a) removes duplica-
tive language.

The proposed amendment to §350.1219, Transition to LEA Ser-
vices, removes and spells out the acronym to align with HHSC
rulemaking standards. The amendment makes non-substantive
clarifying edits.
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The proposed amendment to §350.1221, Transition Into the
Community, updates the title to "Transition Into Community
Supports and Services." The amendment makes non-substan-
tive clarifying edits and aligns with the person-first respectful
language initiative.

The proposed repeal of §350.1301, Purpose, deletes the rule
because the language is provided in CFR and is not necessary
to restate in rule.

The proposed amendment to §350.1307, Child Outcomes,
makes non-substantive clarifying edits.

The proposed amendment to §350.1309, Family Outcomes,
makes non-substantive clarifying edits.

The proposed repeal of §350.1401, Purpose, deletes the rule
because the language is provided in CFR and is not necessary
to restate in rule.

The proposed amendment to §350.1405, Definitions, makes
non-substantive language and grammar edits to improve clarity.
The terms "Ability to Pay," "Adjusted Income," "Allowable De-
ductions," "CHIP," "Dependent," "Family Cost Share System,"
"Federal Poverty Guidelines," "Gross Income," "Inability to Pay,"
"Maximum Charge," "Out-of-Pocket," "Sliding Fee Scale," and
"Third-Party Payor" are amended.

The proposed amendment to §350.1411, Early Childhood Inter-
vention Services Provided with No Out-of-Pocket Payment from
the Parent, makes non-substantive clarifying edits and aligns
with the person-first respectful language initiative.

The proposed amendment to §350.1413, Individualized Family
Service Plan (IFSP) Services Subject to Out-of-Pocket Payment
from the Family, removes the acronym in the title to align with
HHSC rulemaking standards and changes the title to "Individual-
ized Family Service Plan Services Subject to Out-of-Pocket Pay-
ment." The amendment makes non-substantive clarifying edits
and updates a cross-reference.

The proposed amendment to §350.1431, Texas Health and Hu-
man Services Commission (HHSC) Early Childhood Intervention
(ECI) Sliding Fee Scale, removes the acronyms in the title to
align with HHSC rulemaking standards. The proposed amend-
ment makes non-substantive grammar revisions. Existing sub-
section (c) is renumbered as new subsection (b) and amended
to remove a sentence that no longer applies, as all children and
families currently enrolled in ECI have enrolled after September
1, 2015, and updates the citation to the figure.

Figure 26 TAC §350.1431(c) is now located in new subsection
(b). The table is amended for clarity and to update a formatting
error.

The proposed amendment to §350.1433, Billing Families for
IFSP Services, removes and spells out the acronym to align
with HHSC rulemaking standards.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create new regulations;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state’s economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, Chief Financial Officer, has also determined that
there will be no adverse economic effect on small businesses,
micro-businesses, or rural communities.

The rules do not impose any additional costs on small busi-
nesses, micro-businesses, or rural communities that are
required to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose a
cost on regulated persons; are amended to reduce the burden or
responsibilities imposed on regulated persons by the rules; and
are necessary to implement legislation that does not specifically
state that §2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Rob Ries, Deputy Executive Commissioner for Family Health
Services, has determined that for each year of the first five years
the rules are in effect, the public benefit will be improved ECI
services for infants and toddlers with developmental delays or
disabilities by addressing barriers in recruitment of ECI profes-
sionals for ECI subrecipients. The rules will also benefit the pub-
lic through improving clarity of processes and procedures, ulti-
mately reducing confusion and complications for ECI subrecipi-
ents.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause there are no changes in ECI processes or procedures,
therefore there are no changes in how required persons comply
with the rules.

TAKINGS IMPACT ASSESSMENT

HHSC ECI has determined that the proposal does not restrict or
limit an owner's right to the owner's property that would otherwise
exist in the absence of government action and, therefore, does
not constitute a taking under Texas Government Code Section
2007.043.

PUBLIC COMMENT
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Written comments on the proposal may be submitted to
Rules Coordination Office, P.O. Box 13247, Mail Code 4102,
Austin, Texas 78711-3247, or street address 4900 North
Lamar Boulevard, Austin, Texas 78751; or emailed to ECI.Pol-
icy@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R028" in the subject
line.

SUBCHAPTER A. GENERAL RULES
26 TAC §350.101
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

§350.101.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Purpose.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404080

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

* s *
26 TAC §350.103, §350.107
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

§350.103.  Definitions.

The following words and terms, when used in this chapter, will have
the following meanings, unless the context clearly indicates otherwise.

(1) Assessment--As defined in 34 CFR §303.321(a)(2)(ii),
the ongoing procedures used by appropriate qualified personnel
[throughout the period of a child's eligibility for early childhood
intervention (ECH serviees] to assess the child's individual strengths
and needs and determine the appropriate services to meet those needs
throughout the period of a child's eligibility for ECI services.

(2) Child--An infant or toddler under the age of three.
[toddler, from birth through 35 months, as defined in 34 CFR §303.21.]

(3) Child find [Eind]--As described in 34 CFR §§303.115,
303.302, and 303.303, activities and strategies designed to locate and
identify, as early as possible, infants and toddlers with developmental
delay.

(4) CFR--Code of Federal Regulations. The codification of
the general and permanent rules published in the Federal Register by
the departments and agencies of the Federal Government.

(5) [4] Complaint--A formal written allegation submitted
to HHSC [the Fexas Health and Human Services Commission (HHSCG)]
stating that a requirement of IDEA Part C [the Individuals with Disabil-
ities Edueation Aet PEAJ)] or an applicable federal or state regulation
has been violated.

(6) [€65)] Comprehensive needs assessment [Needs Assess-
ment|--The process [Cenducted by an interdiseiplinary team as defined
in paragraph (25) of this section as a part of the Individualized Family
Services Plan (HESP) development proeess; the proeess] for identifying
a child's unique strengths and needs, and the family's resources, con-
cerns, and priorities in order to develop an IFSP. The comprehensive
needs assessment: [The comprehensive assessment proeess gathers in-
formation across developmental domains the child's abilities

to participate in the everyday routines and activities of the family:]

(A) isconducted by an interdisciplinary team as defined
in paragraph (29) of this section; and

(B) gathers information across developmental domains
regarding the child's abilities to participate in the everyday routines and
activities of the family.

[(6) Condition with a High Probability of Resulting in De-
within the medical community to result in a developmental delay over
the natural course of the diagnesis-}

(7) Consent--As defined in 34 CFR §303.7 and meeting all
requirements in 34 CFR §303.420.

H8) Contractor—A local private or public ageney with
proper legal status and geverned by a beard of directors or govern-
ing autherity that aceepts funds from HHSC to administer an early
childhood intervention program-}

(8) [9)] Co-visits--When two or more ECI professionals
[serviee providers] deliver different services to the child during the
same period of time. Co-visits are provided when a child will receive
greater benefit from services being provided at the same time, rather
than individually.

(9) [€19)] Days--Calendar days, except for LEA [loeal ed-
ueation ageney {(EEA)] services, which are defined as "school days."

(10) [(D)] Developmental delay [Delay]--As defined in
Texas Human Resources Code §73.001(3) and determined to be sig-
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nificant in compliance with the criteria and procedures in Subchapter
H of this chapter (relating to Eligibility, Evaluation, and Assessment).

(11) [(42)] Developmental screenings [Sereenings|--Gen-
eral screenings provided by the ECI [early childhood intervention] pro-
gram to assess the child's need for further evaluation.

(12) DFPS--Department of Family and Protective Ser-
vices. The state agency that provides family reunification services
for families. These services are provided to families and children to
protect the children from abuse and neglect and help the family reduce
the risk of abuse and neglect.

(13) ECI--Early Childhood Intervention.

(14) ECI professional--An individual employed by or un-
der the direction of an ECI program who meets the requirements of
qualified personnel as defined in 34 CFR §303.13(c) and §303.31, and
who is knowledgeable in child development and developmentally ap-
propriate behavior, possesses the requisite education and experience,

(22) [(9)] Group services [Services]--ECI [Early child-
heod intervention| services provided at the same time to no more than
four children and their parent or parents or routine caregivers per ECI
professional [serviee provider] to meet the developmental needs of the
individual infant or toddler.

(23) [20)] HHSC--Texas Health and Human Services

Commission. [The entity designated as the lead ageney by the gover-
nor under the Individuals with Disabilities Education Aet; Part €]

(A) HHSC has the final authority and responsibility for
the administration, supervision, and monitoring of programs and activ-
ities under this system.

(B) HHSC has the final authority for the obligation and
expenditure of funds and compliance with all applicable laws and rules.

(24) [2D] HHSC ECI--[the] Texas Health and Human
Services Commission Early Childhood Intervention [Serviees]. The
entity designated as the lead agency, as defined by 34 CFR §303.22.

and demonstrates competence to provide ECI services.

(15) [63)] ECI program [Early Childhood Intervention
Program]--In addition to the definition of early intervention service

program as defined in 34 CFR §303.11, a program operated by a
subrecipient of HHSC ECI [the eentractor] with the express purpose of
1mplement1ng a system to provide ECI [early childhood intervention]
services to children with developmental delays and their families.

(16) [(44)] ECI services [Early Childheod Intervention
Serviees]--Individualized IDEA Part C [early ehildhood intervention]
services determined by the IFSP team to be necessary to support the
family's ability to enhance their child's development. ECI [Eatly
childhood intervention] services are further defined in 34 CFR §303.13
and §303.16 and §350.1105 of this chapter (relating to Capacity to
Provide Early Childhood Intervention Services).

[(15) ECT Professional--An individual employed by or un-
contractor who meets the requirements of qualified persennel as de-
fined in 34 CFR §303.13(c) and §303.31, and who is knowledgeable
in child development and developmentally apprepriate behavier; pos-
petence to provide ECI serviees:]

(17) ECSE--Early Childhood Special Education. The state
and federally mandated program for young children with disabilities
ages three to five under IDEA Part B, Section 619.

(18) [(+6)] EIS--Early intervention specialist [Intervention
Speetalist]. A credentialed professional who meets specific educational
requirements established by HHSC ECI in §350.313(a) of this chapter
(relating to Early Intervention Specialist[{E}S)]) and has specialized
knowledge in early childhood cognitive, physical, communication, so-
cial-emotional, and adaptive development.

(19) [EAD] Evaluation--The procedures used by qualified
personnel to determine a child's initial and continuing eligibility for
ECI [early childheod intervention] services that comply with the re-
quirements described in 34 CFR §303.21 and §303.321.

(20) Face-to-face--The delivery of ECI services in-person
or via telehealth.

(21) [&®)] FERPA--Family Educational Rights and Pri-
vacy Act of 1974, 20 USC §1232g, as amended, and implementing
regulations at 34 CFR Part 99. Federal law that outlines privacy
protection for parents and children enrolled in the ECI program.
FERPA includes rights to confidentiality and restrictions on disclosure
of personally identifiable information, and the right to inspect records.

HHSC ECI is [state program] responsible for maintaining and imple-
menting the statewide IDEA Part C system. [early ehildhood interven-
tion red under the Individuals with Disabilities Educati
Act, Part C, as amended in 2004.]

(25) IDEA Part C--The Individuals with Disabilities Edu-
cation Act, Part C, as amended in 2004.

(26) [22)] IFSP--Individualized Family Service Plan as
defined in 34 CFR §303.20. A written plan of care for providing
ECI [early childhood intervention] services and other medical, health,
and social services to an eligible child and the child's family when
necessary to enhance the child's development. The IFSP is considered
complete when the parent has signed the IFSP and received a copy.

(27) [€3)] IFSP services [Sewiees]--The individualized
ECI [early childhood intervention] services listed in the IFSP that
have been determined by the IFSP team to be necessary to enhance an
eligible child's development.

(28) IFSP services pages--The standardized form desig-
nated by HHSC ECI that constitutes the required final pages of the
IFSP used to record ECI services planned for the child.

(29) [24)] IFSP team [Feam]--An interdisciplinary team
that meets the requirements in 34 CFR §303.24(b) and works collab-
oratively to develop, review, modify, and approve the IFSP. The IFSP
team includes, at a minimum, the child's parent and at least two ECI
professionals from different disciplines or professions. [t includes the
viees to the ehild; as planned on the HESP; ecertified Teachers of the
Deaf and Hard of Hearing; as appropriate; and certified Teachers of
Stadents with Visual Impairments; as appropriate:]

(A) At least one of the ECI professionals must be the
family's assigned service coordinator.

(B) At least one of the ECI professionals must be an

LPHA.

(C) At least one ECI professional must have been in-
volved in conducting the evaluation. This may be the LPHA or another

professional.

(D) If the LPHA attending the IFSP meeting did not
conduct the evaluation, the subrecipient must ensure that the most re-
cent observations and conclusions of the LPHA who conducted the
evaluation were communicated to the LPHA attending the initial IFSP
meeting and incorporated into the IFSP.
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(E) Other team members may participate by other
means acceptable to the team.

(30) [€25)] Interdisciplinary team [Feam]--In addition to
the definition of multidisciplinary team as defined in 34 CFR §303.24,
a team that consists of at least two ECI professionals from different
disciplines and the child's parent.

(A) One of the ECI professionals must be an LPHA. [a
Licensed Practitioner of the Healing Arts (EPHA)|

(B) The team may include representatives of the LEA.

(C) Professionals on the team shall share a common
perspective regarding infant and toddler development and developmen-
tal delay [and work collaberatively to conduet evaluation; assessment;

JESP development; and to provide intervention].

(D) Professionals on the team must work collabora-

tively to:
(i) conduct the evaluation and assessment;

(ii) develop the IFSP; and
(i) provide ECI services.

(31) [26)] LEA--Local educational agency as defined in
34 CFR §303.23.

(32) [2D] LPHA--Licensed practitioner of the healing
arts [Praetitioner of the Healing Arts]. A licensed physician, registered
nurse, licensed physical therapist, licensed occupational therapist,
licensed speech language pathologist, licensed professional coun-
selor, licensed clinical social worker, licensed psychologist, licensed
dietitian, licensed audiologist, licensed physician assistant, licensed
marriage and family therapist, licensed intern in speech language
pathology, licensed behavior analyst, or advanced practice registered
nurse who is an employee or a subcontractor of an ECI subrecipient.
[eentraetor:] LPHA responsibilities are further described in §350.312
of this chapter (relating to Licensed Practitioner of the Healing Arts).

[Asts (EPHA)):]

(33) [2®)] Medicaid--The medical assistance entitlement
program administered by HHSC.

(34) MOU--Memorandum of understanding. A written
document evidencing the understanding or agreement of two or more
parties regarding the subject matter of the agreement.

(35) [29] Native language [Language]|--As defined in 34
CFR §303.25.

(A) Whenused with respect to an individual who is lim-
ited English proficient (as that term is defined in IDEA Part B, Section
602(18)), [seetion 602(18) of the Individuals with Disabilities Eduea-
tion Aet);] native language means:

(i) the language normally used by that individual, or,
in the case of a child, the language normally used by the parents of the
child; and

(ii)  for evaluations and assessments conducted pur-
suant to 34 CFR §303.321(a)(5) and (a)(6), the language normally used
by the child, if determined developmentally appropriate for the child by
qualified personnel conducting the evaluation or assessment.

(B) When used with respect to an individual who is deaf
or hard of hearing, blind or visually impaired, or for an individual with
no written language, "native language" means the mode of communi-
cation that is normally used by the individual (such as sign language,
braille, or oral communication).

(36) [39)] Natural environments [Environments]--As de-
fined in 34 CFR §303.26, settings that are natural or typical for a same-
aged infant or toddler without a disability. A natural environment([;]
may include the home or community settings, include [ineludes] the
daily activities of the child and family or caregiver, and must be con-
sistent with the provisions of 34 CFR §303.126.

(37) [BDH] Parent--As defined in 20 USC §1401(23)
[§1401] and 34 CFR §303.27.

(38) [32)] Personally identifiable information [Identifiable
Information]--As defined in 34 CFR §99.3 and 34 CFR §303.29.

(39) [33)] Pre-enrollment [Pre-Enrelment]--All fam-
ily-related activities from the time the referral is received up until the
time the parent signs the initial IFSP.

(40) [B4)] Primary referral sources [Referral Seurees]--As
defined in 34 CFR §303.303(c).

(41) [35)] Public agency [Ageney]--HHSC and any other
state agency or political subdivision of the state that is responsible for

providing ECI [early ehildhoed intervention] services to eligible chil-
dren under IDEA [the Individuals with Disabilities Education Aet]
Part C.

(42) [B6)] Qualifying medical diagnosis [Medieal Diagne-

sis]--A diagnosed medical condition that has a high probability of de-

velopmental delay as determined by HHSC, as described in §350.811

of this chapter (relating to Qualifying Medlcal Diagnosis).[Eligibility

Determination Based on Medically Diagnosed Condition That Has a
High Prebability of Resulting in Developmental Delay):]

(43) [BD] Referral date [Pate]--The date the child's name
and sufficient information to contact the family was obtained by the
subrecipient. [eentraetor:]

(44) [B®)] Routine caregiver [Caregiver]|--An adult who:

(A) has written authorization from the parent to partici-
pate in ECI [early ehildhood intervention] services with the child, even
in the absence of the parent;

(B) participates in the child's daily routines;

(C) knows the child's likes, dislikes, strengths, and
needs; and

(D) may be the child's relative, childcare provider, or
other person who regularly cares for the child.

(45) SEA--State educational agency as defined by 34 CFR
§303.3(b).

(46) [B9] Service coordinator [Eeerdinater]--An em-
ployee or subcontractor of an ECI subrecipient [The eceontractor's
employee or subeontractor] who:

(A) meets all applicable requirements in Subchapter C
of this chapter (relating to Staff Qualifications);

(B) isassigned to be the single contact point for the fam-
ily;
(C) s responsible for providing case management ser-

vices as described in §350.405 of this chapter (relating to Case Man-
agement Services); and

(D) is from the profession most relevant to the child's
or family's needs or is otherwise qualified to carry out all applicable
responsibilities.

(47) SRS--Specialized rehabilitative services. Reha-
bilitative services outlined in §350.501 of this chapter (relating to
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Specialized Rehabilitative Services) that promote age-appropriate

or immunized against a particular infection or communicable disease

development by correcting deficits and teaching compensatory skills

if the policy provides an exemption from each required vaccination or

for deficits that directly result from medical, developmental, or other

immunization based on:

health-related conditions.
(48) SST--Specialized skills training. As defined by

(1) areason of conscience, including a sincerely held re-
ligious belief, observance, or practice, that is incompatible with the

34 CFR 303.13(b)(14). SST seeks to reduce the child's functional

administration of the vaccination or immunization; or

limitations across developmental domains, including strengthening
the child's cognitive skills, positive behaviors, and social interactions.

(49) Subrecipient--A local private or public agency with
proper legal status and governed by a board of directors or governing
authority that accepts funds from HHSC to administer an ECI program.

(50) [€49)] Surrogate parent [Parent]--A person assigned to
act as a surrogate for the parent in compliance with IDEA Part C [the
Individuals with Disabilities Education Aet; Part €] and this chapter.

(51) TAC--Texas Administrative Code. A compilation of
all state agency rules in Texas.

(52) TCM--Targeted case management. Case management
activities that meet criteria in §350.405(c) of this subchapter and are re-
imbursable by Medicaid when provided to Medicaid-enrolled children
who are eligible for ECI.

(53) TEA--Texas Education Agency. The state agency that
oversees primary and secondary public education. It is headed by the
commissioner of education.

(54) [4D)] Telehealth services--Health care [Healtheare]
services, other than telemedicine medical services, delivered by a
health professional licensed, certified, or otherwise entitled to practice
in Texas and acting within the scope of the health professional's
license, certification, or entitlement to a patient who is located at a dif-
ferent physical location than the health professional using synchronous
audio-visual telecommunications or information technology.

(55) USC--United States Code. The official codification of
the general and permanent federal statutes of the United States.

§350.107.  Health Standards for Early Childhood Intervention Ser-

vices.

(a) The subrecipient [eentractor] must implement written poli-
cies and procedures that cover the following areas:

(1) administration of medication, if applicable;

(2) infectious
[management] including:
(A) adherence to universal precautions as defined by the

Centers for Disease Control of the United States Public Health Service;

disease prevention and management,

(B) compliance with the Texas Communicable Disease
Prevention and Control Act, Texas Health and Safety Code[;] Chapter
81; and

(C) immunization guidelines [and requirements] as
specified by the Texas Department of State Health Services.

(b) The subrecipient [eentractor] must follow all federal and
state laws [law] and regulations regarding providing services and main-
taining records for families and children with Human Immunodefi-
ciency Virus [HFV] or other communicable diseases. [disease:]

(c) The subrecipient must not refuse to provide ECI services to
a child based solely on the family's refusal or failure to obtain a vaccine
or immunization for a particular infectious or communicable disease.
The subrecipient is not in violation of this rule if the subrecipient adopts
a policy requiring children receiving group services to be vaccinated

(2) arecognized medical condition for which the vaccina-
tion or immunization is contraindicated.
from group activitics if a contagious outbreak occurs.]
(d) The subrecipient must accept oral or written requests for
an exemption.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404081

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER B. PROCEDURAL
SAFEGUARDS AND DUE PROCESS
PROCEDURES

26 TAC §350.201
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

$350.201.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.
TRD-202404082
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Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢
26 TAC §350.209, §350.225
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

§350.209.  Parent Rights in the Individualized Family Service Plan
[HESP)] Process.

The subrecipient [eontractor] must explain the contents of the IFSP to
the parent or parents and obtain informed written consent from a parent
before providing any ECI [early childhood intervention] services. A
[Fhe] parent has the right to:

(1) be present and participate in the development of the
IFSP;

(2) have decisions about ECI [early childhood interven-
tient] services made based on the individualized needs of the child and
family;

(3) receive a full explanation of the IFSP, including the
identified strengths and needs of the child and family, priorities of the
family, the developmental goals for the child and the recommended ser-
vices to meet those goals, and any identified service coordination and
case management goals;

(4) consent to some, but not all, ECI [early childhood in-
tervention] services;

(5) receive all IFSP services for which the parent gives con-
sent;

(6) request an administrative hearing or file a complaint
with HHSC [the Texas Health and Human Services Commission] if
the parent does not agree with the other IFSP team members;

(7) indicate disagreement in writing in the parent's native
language with a part of the IFSP, even if [theugh] the parent consents
to ECI [early childhoed intervention] services;

(8) have the IFSP written in the parent's native language, as

defined in §350.103 of this chapter (relating to Definitions), or mode
of communication; and

(9) receive a complete copy of the [FSP in a timely manner.
$350.225.  Amendment of Records at Parent's Request.

(a) A parent who believes that information in records col-
lected, maintained, or used under this section is inaccurate, misleading,
[inaceurate or misleading] or a violation of [vielates] the privacy
or other rights of the child, may request that the subrecipient [the
contractor which maintains the information te] amend the information.

(b) The subrecipient [eontractor] decides whether to amend
the information in accordance with the request no more than [within]
30 days after the request is made.

(c) If, after review of the request, the subrecipient [eontraetor]
decides the information is inaccurate, misleading, [misleading] or oth-
erwise in violation of the privacy or other rights of the child, it amends
the record accordingly and informs the parent in writing.

(d) If'the subrecipient [eontracter] refuses to amend the infor-
mation in accordance with the request, it informs the parent of the re-
fusal, and advises the parent of the right to a hearing conducted in ac-
cordance with the requirements of [the] FERPA.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404083

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER C. STAFF QUALIFICATIONS
26 TAC §350.301
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

§350.301.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.
TRD-202404084

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024

For further information, please call: (512) 424-6580

¢ ¢ ¢
26 TAC §§350.303, 350.309, 350.312, 350.313, 350.315
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
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services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$350.303.  Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise. [otherwise:]

(1) Criminal background check [Baekground Cheek]--Re-
view of fingerprint-based criminal history record information.

(2) Dual relationships [Relationships]--When the person
providing ECI [early childhood intervention] services engages in
activities with the family that go beyond his or her professional
boundaries.

(3) EIS active status--Refers to the current standing of an
EIS who has maintained a current credential by fulfilling all necessary
initial credentialing and renewal requirements by their respective due
dates. An EIS is considered active upon completion of the current ori-
entation to HHSC ECI and remains on active status by completing ini-
tial credentialing requirements and continuing education requirements
as defined in §350.313 of this subchapter (relating to Early Intervention
Specialist). [Early Intervention Speeialist (EIS) Aetive Status—When
an EIS is employed or subcontracting with a contractor and holds a eur-
rent active credential.]

(4) EIS inactive status--Refers to the current standing of an
EIS who is [Early Intervention Specialist (EIS) Inactive Status--When
an EIS is] not employed or subcontracting with an ECI program [a
eontractor] or does not hold a current active credential.

(A) An EIS is considered on long-term inactive status
when they are on inactive status for 48 months or more since the date
the EIS credential was removed from their record or the date their em-
ployment was terminated.

(B) An EIS is considered on short-term inactive status
when they are on inactive status for less than 48 months since the date
the EIS credential was removed from their record or the date their em-
ployment was terminated.

(5) EIS past due status--Refers to the current standing of an
EIS whose credential has lapsed.

(A) An EIS is considered on past due status when:

(i) the EIS fails to complete initial credentialing or
renewal activities by the designated due date; or

(ii) _the EIS transfers from another ECI program and
fails to complete the orientation to HHSC ECI within 30 days after their
hire date, unless the EIS has documentation that they have completed

[contractors: HHSC ECI designates Early Intervention
%%ﬁe&eﬂ%ﬁlﬁeﬂ%y%hdwﬁhm%i%%%ﬁsts{em]

(7) [€6)] IPDP--Individualized Professional Development
Plan. [Individualized Professional Development Plan (1PDP)—-] The
training and technical assistance plan developed when a staff person
begins employment at an ECI program. [eentracter: The IPDP ean
inchade but is not limited to orientation training; EIS eredentialing ae-
tivities; service coordination training; and other training or professional
development required by the program or HHSC ECL]

(8) [€A)] Professional boundaries [Beundaries]--Financial,
physical, and emotional limits to the relationship between the ECI
professional providing ECI [early childhood interventien] services
and the family.

(9) [€®)] Service coordinator active status--Refers to the
current standing of a service coordinator who is [Ceerdinator Active
Status—-When a serviee coordinator is] employed by or subcontracting
with an ECI program [a eentraeter] and is current with continuing ed-
ucation requirements specified by HHSC ECI.

(10) [(9)] Service coordinator inactive status--Refers to the
current standing of a service coordinator who [Ceerdinater Inactive
Status-—-When a serviee eoordinator] is not employed by or subcontract-
ing with an ECI program [a eentraetor] or is not current with continuing
education requirements specified by HHSC ECI.

$350.309. Minimum Requirements for All Direct Service Staff.

(a) For the purposes of this section, the following terms are
defined as follows.

(1) Consultation--Evaluation and development of staff
knowledge, skills, and abilities in the context of case-specific problem

solving.

(2) Record review--A review of documentation in child
records to evaluate compliance with the requirements of this chap-
ter, and quality, accuracy, and timeliness of documentation. It also
includes feedback to staff to identify areas of strength and areas that

need improvement.
(3) Observation--Watching staff interactions with children

and families and providing guidance and feedback about the interac-
tion.

(b) [€&)] The subrecipient [eentraeter] must comply with
HHSC ECI [the Texas Health and Human Services Commission
HHSCS) Early Childhood Intervention (ECH] requirements related
to health regulations for all direct service staff. The subrecipient
[eentraetor] must comply with 2 CFR Part 3485 [34 €ER Part 85] and
Texas Health and Safety Code Chapter 81.

(c) [®)] The subrecipient [eontractor] must comply with
HHSC ECI requirements related to initial training requirements for
direct service staff. Before providing services, all staff must:

(1) with the exception of teachers of the deaf or hard of
hearing, teachers of students with visual impairment, and certified ori-

the current orientation module.

(B) An EIS is considered on long-term past due status
when they are on past due status for 48 months or more since their

credential lapsed.

(C) An EIS is considered on short-term past due status
when they are on past due status for less than 48 months since their
credential lapsed.

(6) [€5)] EIS Registry--A system used by HHSC ECI to
maintain current required EIS information submitted by ECI programs.

entation and mobility specialists, complete orientation training as re-
quired by HHSC ECI; [ECE This requirement does not apply to staff
employed by the Loeal Edueation Ageney (FEA):]

(2) hold current certification in first-aid and cardiopul-
monary resuscitation for children and infants; and

(3) complete universal precautions training that aligns with
recommendations from the Centers for Disease Control and Prevention.

(d) [€e)] The subrecipient [eentraeter] must comply with
HHSC ECI requirements related to continuing education requirements
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for direct service staff. All staff providing ECI [early ehildhood
intervention] services to children and families must maintain current
certification in first aid and cardiopulmonary resuscitation for children
and infants.

(e) [€&)] With the exception of teachers of the deaf or hard
of hearing, teachers of students with visual impairments, and certified
orientation and mobility specialists, the subrecipient [The eontractor]
must verify that all newly employed staff: [staff; exeept staff employed
by the LEA:]

(1) are qualified in terms of education and experience for
their assigned scopes of responsibilities;

(2) are competent to perform the job-related activities be-
fore providing ECI [eatly childhood intervention] services; and

(3) complete orientation training as required by HHSC ECI
before providing ECI [early childhood intervention] services.

(f) [€)] The subrecipient [eentractor] must comply with
HHSC ECI requirements related to supervision of direct service staff.
A subrecipient [eentractor] must implement a system of supervision
and oversight that consists of consultation, record review, and obser-
vation from a qualified supervisor. [The intent of supervision is to
provide oversight and direction to staff.] Supervisor qualifications
are further described in §350.313(d) [§350-:313(e)] and §350.315(e)
[§350-315(d)] of this subchapter (relating to Early Intervention Spe-
cialist [(EIS)] and Service Coordinator, respectively).

fH Consultation means evaluation and development of
staff knowledge; skills; and abilities in the context of case-specifie
problem solving}

Record review means a review of documentation in
child reeords to evaluate compliance with the requirements of this
alse includes feedbaek to staff to identify areas of strength and areas
that need improvement}
children and families to provide guidance and feedback and providing
guidance and feedback about the observation}

(g) [€D] The subrecipient [eentraeter] must follow all training
requirements mandated [defined] by HHSC ECI.

§350.312.  Licensed Practitioner of the Healing Arts [(LPHA)].

(a) The LPHA participates in eligibility determination as part
of the interdisciplinary team and provides necessary clinical knowl-
edge for the IFSP team to plan and implement individualized services
focused on helping families to support their children with attaining de-
velopmental goals [individualized, goal oriented serviees] within an
interdisciplinary approach.

(b) The LPHA is responsible for:

(1) documenting [EPHA's respensibility is to decument]
the child's progress towards the IFSP goals; [euteemes;]

(2) recommending [recommend] to the team modifications
to the plan as needed; [needed;] and

(3) providing assessments [previde re-assessments| or on-
going therapy services as planned on the IFSP.

(c) The [A] LPHA is required to sign the IFSP and in doing so
acknowledges the planned services are reasonable and necessary.

(d) The LPHA must provide [provides] ongoing monitoring
and assessment of the IFSP, at least once every six months as part of

the periodic review, in order to provide a professional opinion as to the
effectiveness of services.

$350.313.  Early Intervention Specialist [{ELS)].

(a) The subrecipient [The ecentractor] must comply with
HHSC ECI [the Texas Health and Human Serviees Commission
(HHSC) Eatly Childhood Intervention (ECH)] requirements related to
minimum qualifications for an EIS.

(1) Anindividual who meets one of the following criteria is
eligible for EIS credentialing. [An EIS must meet one of the following
criteria:|

(A) Be [be] registered as an EIS before September 1,
2011. [2011]

(B) Hold [held] a bachelor's or graduate degree from an

accredited university with: [with a bachelor or graduate degree speeial-
ization in:]

(i) academic transcripts reflecting the successful
completion of required coursework for an EIS, designated by HHSC
ECI; or [early ehildhood development;]

(ii) three years of experience within the last ten years
working for an IDEA Part C program in the United States or a United
States territory providing special instruction, as defined in 34 CFR
§303.13(b)(14), or SST, as defined in §350.501(a)(4) of this chapter
(relating to Specialized Rehabilitative Services), to infants and toddlers
with developmental delays or disabilities and their families.

(C) If an individual lacks some of the required course-

work referenced in paragraph (1)(B)(i) of this subsection, they may
complete applicable contact hours of continuing education:

(i) up to the maximum amount set by HHSC ECI;

and

(ii) that meets HHSC ECI requirements.

HE) held a bachelor's or graduate degree frem an
aceredited university in a field related to early childhood intervention:
For each of the following fields; transeripts of degree eoursework must
hours relevant to early childhood intervention and three semester
course eredit hours that foeus on early childhood development or early

9 psychology; }
iy secial works:}
ffiti)  counselings}

v seciology;}

D) held a bachelor's or graduate degree from an ae-
eredited university in a field unrelated to early childhood interven-
tion: For fields unrelated to early childhood intervention; transeripts
of degree coursework must reflect suceessful completion of at least 15
semester course eredit hours relevant to early childhood intervention
and three semester course eredit hours that focus on early childhood
development or early childhood special education; or}
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f(E) hold a bachelor's or graduate degree from an ac-
C program in the United States or a United States territory providing
speeial instruction; as defined in 34 CER §303-13(b)y(14); or specialized
skills training; as defined in §350-50H(a)(4) of this chapter; to infants
hes}

{2y Han EIS has not completed three of the required hours
of semester course eredit relevant to early childhood intervention pro-
vided in paragraph (D(C) and (D) of this subsection; the EIS must com-
plete forty elock hours of continuing education that is relevant to early
childhood intervention within three years prior to employment as an
EIS: Hf the contractor hires an EIS whe does not have the necessary
hours; the EIS must complete these hours no more than 30 days after
the EIS's hire date}

{3 Han EIS has not completed the required three hours of
semester eourse eredit in early childhood development or early ehild-
hoed speeial education provided in paragraph (H)(C) and (B) of this
ueation in early childhood development or early childhood speeial edu-
cation within three years prior to employment as an EIS: If the contrac-
tor hires an EIS whe does net have the neeessary hours; the EIS must
complete these hours no more than 30 days after the EIS's hire date-}

[(4) Coursework or previous training in early childhood de-
velopment or carly childhood special education is required to ensurc
that an EIS understands the development of infants and toddlers be-
development. Therefore, the content of the three hours of coursework
described in paragraph (1X(C) and (D) of this subsection, and the forty
elock hours of continuing education deseribed in paragraph (2) of this
subsection must relate to the growth, development, and education of

[(A) child growth and development;]
HD)  typical language development}

(b) The subrecipient must comply with HHSC ECI require-
ments related to initial credentialing for an EIS.

(1) An EIS must read and sign the EIS code of ethics prior
to the creation of an employee record on the EIS Registry.

(2) An EIS must complete the current orientation to ECI
training, as designated by HHSC ECI, and develop an IPDP with their
supervisor within 30 days after the EIS's hire date.

(3) An EIS must complete the EIS IPDP no more than one
year after their hire date.

(c) The subrecipient [(b) The eentractor] must comply with
HHSC ECI requirements related to the biennial renewal of the EIS cre-
dential. [eontinuing education for an EIS:]

(1) Every two years after obtaining the EIS credential, an
[An] EIS must complete a minimum of:

(A) [(H a minimum of] 20 contact hours of continuing
professional education (CPE) that has been approved by their supervi-

sor [approved continuing education every two years]; and

(B) [{2) an additienal] three contact hours of CPE
[continuing edueation] in ethics that has been approved by their

supervisor. [every twe years:]

(d) [€e)] The subrecipient [eentractor] must comply with
HHSC ECI requirements related to supervision of an EIS.

(1) The subrecipient [eentractor] must provide supervision
for an EIS [supervisten] as defined in §350.309(f) [§356-309¢e)] of this
subchapter [ehapter] (relating to Minimum Requirements for All Direct
Service Staff) as required by HHSC ECI.

(2) An EIS supervisor must:

(A) have two years of experience providing ECI ser-
vices, or two [2] years of experience supervising staff who provide ECI
[other early childhood intervention] services to children and families;
and

(B) meet the minimum requirements in subsection (a)
of this section. [be an active EIS or hold a bachelor's degree or graduate

degree from an aceredited university with a specialization in:]

(i) child development, special education, psychol-
ogy; soeial work; seciology; nursing; rehabilitation counseling; human
development; or related field; or}

(i) an unrelated field and have at least 18 hours of
semester course eredit in child development]

(e) [€)] Requirements for EIS active status, EIS past due sta-
tus, [statas] and EIS inactive status are as follows.

(1) Only an EIS with active status is allowed to provide
ECI [early ehildhood intervention] services to children and families.

(2) An EIS on past due status or inactive status may not
perform any ECI services. [activities requiring the EIS active status:]

(A) [#)] An EIS goes on past due [inaetive] status
when:

(i) the EIS fails to complete initial credentialing or
renewal activities by the designated due date; or

(ii) _the EIS transfers from another ECI program and
fails to complete the orientation to ECI within 30 days after their hire
date, unless the EIS has documentation that they have completed the
current orientation module.

HA)  the EIS fails to submit the required documentation
by the designated deadline-]

)} Orientation to ECI training must be completed

iy I an EIS is required to submit the eloek hours
deseribed in subseetion (a}2) or (a)(3) of this section; the clock hours
must be completed no more than 30 days after the EIS's hire date]

@) Han EIS is transferring from anether program;
the Orientation to ECI training must be completed within 30 days from
the EIS's start date unless the EIS has documentation he or she has
year from the EIS's start date-]

[(v) If, due to exceptional circumstances, an EIS is
unable to submit documentation of completion of credentialing activ-
itics by the designated duc date, the EIS's supervisor must contact the
HHSC ECI EIS credentialing specialist as soon as he or she is aware
the due date will not be met: The eredentialing specialist and his or her
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supervisor will work with the EIS's supervisor and the EIS to determine
(B) An EIS goes on inactive status when the EIS is no
longer employed by a subrecipient or has the EIS credential removed

of conduct in §350.314 of this subchapter (relating to EIS Code of
Ethics).

(2) An EIS who violates any of the standards of conduct is
subject to the subrecipient's disciplinary procedures.

from their record in the Texas Kids Intervention Database System.

By the EIS fails to submit documentation of required
An EIS may return to active status from inactive status by submitting
the required documentation in accordanee with subseetion (b) of this
seetion:}

(C) If, due to exceptional circumstances, an EIS is un-
able to submit documentation of completion of credentialing activities
by the designated due date, the EIS's supervisor must contact the HHSC
ECI EIS credentialing specialist as soon as he or she is aware the due
date will not be met. The credentialing specialist and his or her super-
visor will work with the EIS's supervisor and the EIS to determine an
appropriate course of action.

S the EIS is no longer employed by a contracter An
EIS may return to active status from inaetive status by:}

/(i) submitting 10 contact hours of continuing edu-
hours of ethies training within the last two years-}
{3 AnEIS who has been on inactive status for longer than
48 menths from his or her first missed continuing edueation submis-
rent Orientation to ECI and EIS Individualized Personnel Development
Plan}

EcH

ey The contractor must comply with HHSC ECI require-
ments related to ethies for an EIS: An EIS whe vielates any of the
standards of conduet in §350-314 of this subehapter (relating to EIS
Code of Ethies) is subjeet to the contractor's diseiplinary procedures:

(f) Requirements for reinstating EIS active status are as fol-
lows.

(1) An EIS who has been on short-term past due status or
short-term inactive status must submit the required contact hours of
continuing professional education and ethics training for their missed

(3) The subrecipient must complete an EIS Code of Ethics
Incident Report in the EIS Registry when an EIS violates any of the
standards of conduct.

(h) Subrecipients must contact HHSC ECI when hiring a
new EIS to verify if an EIS Code of Ethics Incident Report has been
recorded in the EIS Registry.

$350.315.  Service Coordinator.

(a) The subrecipient must [Early Childhood Intervention
(ECH ecase management may only be provided by an employee or
subeontractor of an ECI contracter- The econtractor must] comply
with HHSC [the Texas Health and Human Services Commission
(HHSC)] ECI requirements related to minimum qualifications for
service coordinators.

(b) ECI service coordination, case management, and TCM as
defined by §350.103 of this chapter (relating to Definitions) may only
be provided by a service coordinator who is employed by or subcon-
tracts with an ECI subrecipient.

(1) A service coordinator must meet one of the following
criteria:

(A) Dbealicensed professional in a discipline relevant to
early childhood intervention;

(B) be an EIS [Early Intervention
or meet the qualifications for an EIS as defined in §350.313 of this
subchapter (relating to Early Intervention Specialist); [subehapter;]

(C) be a registered nurse [Registered Nurse] (with a
diploma, an associate's, bachelor's, or advanced degree) licensed by
the Texas Board of Nursing; or

(D) hold abachelor's degree or graduate degree from an
accredited university with coursework that is relevant to ECI service
coordination, as designated by HHSC ECI. [a speeialization in:]

i) ehild develepmeﬂ& speetal edueation; psychel-
ogy; social work; sociology, nursing; rehabilitation counseling; or hu-
man development or a related field; or}

it} an unrelated field with at least 18 heurs of
semester eourse eredit in child development or human developmentd

(2) Before performing service coordination, case manage-
ment, or TCM [ease management] activities, a service coordinator must

renewal dates.

(2) An EIS who has been on long-term past due status or
long-term inactive status must complete all initial credentialing activi-
ties in subsection (b) of this section.

(3) EIS active status is considered reinstated after the in-
formation is entered into the EIS Registry and is approved by HHSC
ECIL

[(f) Contractors must contact the HHSC ECI state office when
hiring a new EIS to verify if an EIS Code of Ethies Incident Repeort has
been recorded in the EIS Registry-}

(g)  The subrecipient must comply with HHSC ECI require-
ments related to ethics for an EIS.

(1) The subrecipient must establish and maintain disci-
plinary procedures that apply to all EISs upon violations of standards

complete HHSC ECl-required [ECt feqﬂ%red] case management train-
mg and develop an IPDP with their supervisor. [that includes; at a
minimum, content which results in:]

A  knewledge and understanding of the needs of in-
fants and toddlers with disabilities and their ﬁ}nmkes&
ueation Aet; Part €}

{6@) understanding of the scope of early childhood in-
tervention serviees available under the early childhood intervention
program and the medieal assistanee program; and}

D) understanding of other state and community re-
sources and supports necessary to coordinate care.}

(3) A service coordinator must complete all assigned ac-
tivities on the service coordinator's IPDP no more than one year after
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[Individualized Protessional Development Plan within onc year from]
the service coordinator's start date.

(4) A service coordinator must effectively communicate in
the family's native language or use an interpreter or translator.

(c) [()] A service coordinator who was employed as a ser-
vice coordinator by a subrecipient [eentractor] before March 1, 2012,
[20+2] and who does not meet the requirements of subsectlon (b)(1)
[@)}D)] of this section, [seetion] may continue to serve as a service co-
ordinator at the subrecipient's [eentraetor's] discretion.

(d) [€e)] The subrecipient [eeontractor] must comply with
HHSC ECI requirements related to continuing education for service
coordinators. A service coordinator must complete:

(1) three contact hours of training in ethics every two years;

(2) anadditional three contact hours of training specifically
relevant to case management every year; and

(3) if the service coordinator does not hold a current
license or credential that requires continuing professional education,
an additional seven contact hours of [appreved] continuing education
approved by their supervisor every year.

(e) [€d)] The subrecipient [eentractor] must comply with
HHSC ECI requirements related to supervision of service coordinators.

(1) A subrecipient's [eentracter's] supervision of service
coordinators must meet the requirements outlined in §350.309(f)
[§350-309¢e}] of this subchapter (relating to Minimum Requirements
for All Direct Service Staff).

(2) An individual employed by or subcontracting with a
subrecipient must meet the following criteria to supervise a service co-
ordinator. [(2) A eentracter's ECT program staff member whe meets

the following criteria is qualified to supervise a service coordinator:
(A) A service coordinator supervisor must meet the
minimum requirements in subsections (b) and (¢) of this section. [has
(@)}2) and (a)(3) of this section;]
(B) A service coordinator supervisor must have two
years of experience providing case management in an ECI program
or another applrcable community-based program. [has twe years of

[(C) is an active EIS or holds a bachelor's degree or
graduate degree from an aceredited university with a specialization in:}
ogy; social work; sociology, nursing; human development or a related
field; or}
semester eourse eredit in child development or human development]

() [€e)] Requirements for service coordinator active status and
inactive status are as follows.

(1) A service coordinator is on active [inaetive] status when
all of the requirements in subsections (b) and (c) of this section have
been approved by their [the service coordinator fails to complete re-
quired training aetivities by the designated deadlines in subseetions ()
service eoordinator's] supervisor.

(2) A service coordinator goes on inactive status when: [is
by a contractor.]

(A) the service coordinator fails to complete required
training activities by the designated deadlines; or [(A) A serviee coor-
dinater returns to active status when the serviee coordinator:|

1) is empleyed by an ECI program within 24
months or less from the last day of employment;}
F6#)  submits 10 eloek hours of continuing edueation

i)  submits documentation of three clock hours of
ethies training completed within the last two years and not used to meet
previous training requirements.}

(B) the service coordinator is no longer employed by or
subcontracting with a subrecipient.

fB) A service coordinator whe has been on inactive
ments outlined in subsections ()(2) and (a)(3) of this section:}
(3) If aservice coordinator has been inactive for less than
48 months, active status is reinstated after the required training activi-
ties are completed and approved by the service coordinator's supervi-
SOr.

(4) A service coordinator who has been on inactive status
for 48 months or longer must complete the training requirements out-
lined in subsections (b)(2) and (b)(3) of this section.

(g) [€D] The subrecipient [eentractor] must comply with
HHSC ECI requirements related to ethics of service coordinators.
Service coordinators must meet the established rules of conduct and
ethics training required by their license or credential. A service
coordinator who does not hold a license or credential must meet the
rules of conduct and ethics established in §350.314 of this subchapter
(relating to EIS Code of Ethics).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404085

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER D. CASE MANAGEMENT
FOR INFANTS AND TODDLERS WITH
DEVELOPMENTAL DISABILITIES

26 TAC §§350.403 - 350.407, 350.411, 350.415
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
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agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$§350.403.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise. [otherwise:]

(1) Case management--In compliance with §350.405 of
this subchapter (relating to Case Management Services), case man-
agement means services provided to assist an eligible child and their
family in gaining access to the rights and procedural safeguards under
IDEA Part C [the Individuals with Disabilities Education Aet DEA);
Part €] and to needed medical, social, educational, developmental,
and other appropriate services. Case management services may be
provided via telehealth with the prior written consent of the parent. If
the parent declines to consent to telehealth services, case management
must still be provided.

f2) Developmental disability—-Children from birth to age
three whe have substantial developmental delay or speeific congenital
or acquired conditions with a high probability of resulting in develop-
mental disabilities if serviees are net provided-}

(2) [63)] Monitoring and assessment--Activities and con-
tacts as described in §350.405 of this subchapter that are necessary to
ensure that the IFSP, [individualized family serviee plan (ESP),] as
described in Subchapter J of this chapter (relating to Individualized
Family Service Plan[(ESP)]), is effectively implemented and that the
planned services adequately address the needs of the child.

H4) Service ecoordinator—-An employee or person under
meets the eriteria deseribed in Subchapter € of this chapter (relating
to Staff Qualifications).}

H5) Targeted ease management—Case management activi-
ties that are reimbursable by Medicaid when provided to Medicaid-en-
rolled children whe are eligible for ECI]

(3) [€6)] Texas Health Steps--The name adopted by the

state [State] of Texas for the federally mandated Early and Periodic
Screening, Diagnosis, and Treatment [(ERSDT)] program.

$350.404.  [Reeipient] Eligibility for Early Childhood Intervention
[EED] Case Management Services.

To [1a erder to] receive ECI case management services, the child
[reeipient] must meet the criteria established in Subchapter H of
this chapter (relating to Eligibility, Evaluation, and Assessment),
[Ehg}bfhty—}haﬂfeaﬂiden&ﬁedﬂeedfefeasemaﬂagemenk] and the

family must agree to receive services.

$350.405. Case Management Services.

(a) Case management services may be provided via telehealth
with the prior written consent of the parent. If the parent declines to
consent to telehealth services, case management must still be provided.

(b) [€&)] All case management activities must be documented
in the child's record. Case management activities include: [Case man-
family in gaining aceess to the rights and procedural safeguards under
1DEA Part C; and to needed medieal; social; educational; developmen-
tal; and other appropriate services: Case management ineludes:|

(1) coordinating the performance of evaluations and
assessments;

(2) facilitating and participating in the development, re-
view, and evaluation of the IFSP [individualized family service plan]
in accordance with Subchapter J of this chapter (relating to Individual-
ized Family Service Plan); [Plan (JESP)) which is based upen:]

to the child and family; and]
D) the results of all evaluations and assessments;]

(3) supporting families to meet their needs by: [assisting
families in:]

(A) assisting families with identifying unmet needs;

(B) assisting families with
providers of services and supports;

identifying available

(C) making appropriate referrals and facilitating
applications for services and supports; [application;] and

(D) assisting with initial and ongoing contact to obtain
services from medical, social, and educational providers to address
identified needs and achieve goals specified in the [FSP;

(4) following up with families and providers of services
and supports to assist the child with timely access to services, and
discussing [diseuss] the status of referrals to determine whether [if] the
services have met the child's identified needs, and whether [#] ongoing
assistance to ensure continued access will be necessary;

(5) monitoring and assessment of the delivery [ef] and ef-
fectiveness of services at least every six months after the IFSP is de-
veloped. This process must: [that:]

HA) -eceurs at least onee every six months; or more fre-
quently as needed;]

(A) be [B) is] individualized and clearly related to the
needs of the child and family;

(B) collect [(C) eelleets] information from family mem-
bers, ECI professionals, [serviee providers;] and other entities and in-
dividuals who provide services [serviee] or supports to the child and
family to assess whether []:

(i) services are being provided in accordance with
the child's IFSP;

(ii) services are adequate to meet the child's and
family's needs;

(iii)  all ECI professionals [serviee providers] are ef-
fectively collaborating to address the child's and family's needs; and

(iv) parents and routine caregivers are able to use the
interventions being presented;

(6) adjusting the IFSP [and service arrangements] if new
needs, ineffectiveness, or barriers to services are identified;

(7) assisting the parent or routine caregiver in advocating
for the child;

(8) coordinating with medical and other health providers to
ensure services are effective in meeting the child's and family's needs;
and
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(9) facilitating the child's transition to ECSE [preseheel] or
other appropriate community services and supports.

(c) [()] TCM is case management that meets the following
criteria. [Medieaid reimbursement is available for the provision of tar-
geted case management if the following eriteria are met:|

(1) The [the] contact occurs with the parent or routine
caregiver. [earegiver;]

(2) The [the] contact occurs face-to-face [face te faee] or
by telephone. [telephone;]

(3) Contacts made in one day total [the eontaet is of] at least
eight minutes in duration. [duration:]

(4) The [the] desired outcome of the contact is of direct
benefit to a child who is eligible for ECI services. [serviees; and)]

(5) During [during] the contact the service coordinator per-
forms a case management activity as described in subsection (a) of this
section.

(d) [€e)] TCM must be offered to all families and documented
in a child's record, regardless of the child's Medicaid enrollment. [Nen-
billable case management contacts must be documented in a child's
record. These contacts occur when:]

(e) Case management activities not defined as TCM occur

when the service coordinator performs a case management activity as
defined in subsection (a) of this section; and

(1) the contact is with individuals other than a parent or
routine caregiver;

(2) the desired outcome of the contact is not of direct ben-
efit to a child who is eligible for ECI services; [an€]

(3) the contact is less than eight minutes in duration; or

[(3) during the contact the service coordinator performs a

(4) the contact does not occur face-to-face or by telephone.
$350.406.  Parent Refusal.

(a) A parent may refuse case management provided by the
subrecipient. [ECI eontractor:] If the parent refuses case management
activities, the service coordinator must:

(1) document the parent's choice in the child's record;

(2) provide the [IDEA Part €] required ECI services dur-
ing the pre-enrollment period, including scheduling and coordinating
screenings, evaluations, and assessments;

(3) coordinate the development, review, and evaluation of
the IFSP, [Individualized Eamily Service Plan (JESP);] including any
reviews, revisions, and the annual IFSP; and

(4) provide and obtain all the accompanying required no-
tices and consents.

(b) When the parent refuses case management services, the
subrecipient [ECI eontractor] must not submit a claim for TCM [ease
management| to Medicaid.

$350.407. Medicaid Service Limitations.

(a) Case management services are not reimbursable as Medic-
aid services when another payor is liable for payment or if case man-
agement services are associated with the proper and efficient adminis-
tration of the Medicaid state plan.

(b) Case management services associated with the following

are not payable as TCM [eptional targeted ease management] services
under Medicaid:

. (1) Medicaid eligibility determinations and redetermina-

tions;

(2) Medicaid eligibility intake processing;

(3) Medicaid preadmission screening;

(4) prior authorization for Medicaid services;

(5) required Medicaid utilization review;

(6) Texas Health Steps program administration;

(7) Medicaid "lock-in" provided for under the Social Secu-
rity Act [Aets] §1915(a);

(8) services that are an integral or inseparable part of an-
other Medicaid service;

(9) outreach activities that are designed to locate individu-
als who are potentially eligible for Medicaid; and

(10) any medical evaluation, examination, or treatment
billable as a distinct Medicaid-covered benefit. However, referral
arrangements and staff consultation for such services are reimbursable
as case management services.

$350.411.  Assignment of Service Coordinator.

(a) ECI [Early Childhood Intervention (ECH] case manage-
ment services must be provided by service coordinators who meet the
educational, training, and work experience requirements, commensu-
rate with their job responsibilities, as specified in Subchapter C of this
chapter (relating to Staff Qualifications).

(b) The subrecipient [ECT eontracter] is responsible for:

(1) assigning one service coordinator for each eligible child
and the child's family according to the following:

(A) an initial service coordinator must be assigned at
the time of referral; and

(B) a new service coordinator may be assigned at the
time the IFSP is developed or the original service coordinator may be
retained; [retained; if appropriate;]

(2) ensuring that the service coordinator assigned by the

subrecipient [ECT eentraetor] has a combination of education, training,
and work experience relevant to the child's needs; and

(3) appointing a new service coordinator if requested by the
parent.

$350.415. Documentation.
(a) The child's record must include:

(1) whether the parent has declined recommended services;

(2) the need for, and occurrences of, coordination with
other service coordinators or case managers; and

(3) whether case management goals have been achieved.

(b) Documentation of each case management contact must in-
clude:

(1) name of the child,;

(2) name of the ECI program; [Early Childhood Interven-
tion contractor;]

(3) name and credential of the assigned service coordina-
tor;
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(4) date, start time, and duration of the contact;

(5) physical location of the service coordinator at the time
of contact (e.g., office, child's home, hospital, daycare);

(6) method of service (face-to-face or telephone);

(7) with whom the contact was made (e.g., parent, routine
caregiver, physician);
(8) a description of the case management activity per-

formed as described in §350.405 of this subchapter (relating to Case
Management Services);

(9) course of action to respond to identified needs;

(10) any relevant information provided by the family, or
other individual or entity; and

(11)  service coordinator's signature.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404086

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER E. SPECIALIZED
REHABILITATIVE SERVICES

26 TAC §350.501, §350.507

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$§350.501. Specialized Rehabilitative Services.

(a) SRS, as defined by §350.103 of this chapter (relating to
Definitions), includes [Speeialized rehabilitative serviees are rehabili-
tative services that promete age-appropriate development by eorrecting
from medical; developmental; or other health-related conditions: Spe-
cialized rehabilitative services inchade] physical therapy, speech lan-
guage pathology services, occupational therapy, and SST as defined in

§350.103 of this chapter. [speeialized skills training:|
(1) Physical therapy.

(A) Physical therapy services are defined in 34 CFR
§303.13(b)(9).

(B) Physical therapy services must meet the require-
ments of subsection (b) of this section.

(C) Physical therapy services must be provided by a
licensed physical therapist who meets the requirements of 42 CFR
§440.110(a) and all other applicable state and federal laws or a licensed
physical therapy assistant [(EPFA)] when the assistant is acting under
the direction of a licensed physical therapist in accordance with 42 CFR
§440.110 and all other applicable state and federal laws.

(2) Speech language pathology services.

(A) Speech language pathology services are defined in
34 CFR 303.13(b)(15).

(B) Speech language pathology [therapy] services must
meet the requirements of subsection (b) of this section.

(C) Speech language pathology [therapy] services must
be provided by:

(i) a licensed speech language pathologist (SLP)
who meets the requirements of 42 CFR §440.110(c) and all other
applicable state and federal laws;

(ii) alicensed assistant in SLP when the assistant is
acting under the direction of a licensed SLP in accordance with 16 TAC
§111.52 (relating to Assistant in Speech-Language Pathology License-
-Practice and Duties of Assistants) [42 €ER §440-10] and all other
applicable state and federal laws; or

(iii) alicensed intern when the intern is acting under
the direction of an SLP who is licensed [a qualified SEP] in accordance
with 42 CFR §440.110 and all other applicable state and federal laws.

(3) Occupational therapy.

(A) Occupational therapy services are defined in 34
CFR §303.13(b)(8).

(B) Occupational therapy services must meet the
requirements of subsection (b) of this section.

(C) Occupational therapy services must be provided by
a licensed occupational therapist who meets the requirements of 42
CFR §440.110(b) and all other applicable state and federal laws or a
certified occupational therapy assistant [(COTA)] when the assistant is
acting under the direction of a licensed occupational therapist in ac-
cordance with 40 TAC §373.2 (relating to Supervision of a Temporary
Licensee) [42 €ER §440-110] and all other applicable state and federal
laws.

(4) Specialized Skills Training. [skills training:] As de-
fined in §350.103 of this chapter, SST:

A [Specialized skills wraining secks 1o reduce the

o the child: o G ive | iors, and
social interactions: {B) Speecialized skﬂrLs training| includes skllls
training and anticipatory guidance for family members or other routine
caregivers to ensure effective treatment and to enhance the child's

development; [development:]
B © skills ] services must meet
the requirements of subsection (b) of this section; and [seetion:]

(C) [{B) Specialized skills training] must be provided
by an EIS on active status as defined in §350.313 of this chapter (relat-

ing to Early Intervention Specialist). [Speetalist:]
(b) SRS [Specialized rehabilitative serviees] must:
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(1) be designed to create learning environments and activ-
ities that promote the child's acquisition of skills in one or more of the
following developmental areas: physical/motor, communication, adap-
tive, cognitive, and social/emotional;

(2) be provided in the child's natural environment, as
defined in 34 CFR §303.26, unless the criteria listed in [at] 34 CFR
§303.126 are met and documented in the case record; and [record and
may be provided via telehealth with the prior written consent of the
parent; and if the parent does not consent to telehealth servieces; will
be provided in persen:]

(3) meet the requirements of §350.1104 of this chapter (re-
lating to Early Childhood Intervention Services Delivery).[Delivery);
and)]

H4) be provided on an individual or group basis-}

fe) In addition to the eriteria in subsection (b) of this section;
group services must meet the requirements as deseribed in $350-1107
of this chapter (relating to Group Services for Children)-}

(c) [€d)] Service authorization [Autherizatien].

(1) SRS [Speeialized rehabilitative serviees] must be rec-
ommended by an interdisciplinary team that includes an LPHA. [a k-
eensed praetitioner of the healing arts]

(2) SRS must be [and be] documented in the child's IFSP
[an Individualized Family Serviee Plan dESP)] in accordance with
Subchapter J of this chapter (relating to Individualized Family Service

Plan). [Plan GESP))]

(3) [€2] Services must be monitored by the interdiscipli-
nary team as described in §350.1104 of this chapter.

fe) Decumentation- Decumentation of each speeialized re-
habilitative services eontact must meet the requirements in §350- 11
of this chapter (relating to Serviee Delivery Documentation Require-
ments)-}
$350.507.  Due Process.

(a) Medicaid-eligible individuals. Any Medicaid-eligible in-
dividual whose request for eligibility for SRS [specialized rehabilita-
tive serviees] is denied by Medicaid, or is not acted upon with rea-
sonable promptness, or whose specialized rehabilitative services have
[kas] been terminated, suspended, or reduced, is entitled to a fair hear-
ing in accordance with 1 TAC Chapter 357, Subchapter A (relating to
Uniform Fair Hearing Rules).

(b) All individuals. If an ECI program [Early Childhood In-
tervention eontraetor| denies, involuntarily reduces, or terminates SRS
[specialized rehabilitative serviees] for an individual, the individual has
the right [all rights] to file complaints, request mediation, or request
a hearing in accordance with Subchapter B of this chapter (relating to
Procedural Safeguards and Due Process Procedures) and in accordance
with 40 TAC Chapter 101, Subchapter E, Division 3 (relating to Divi-
sion for Early Childhood Intervention Services).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.
TRD-202404087

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER F. PUBLIC OUTREACH
26 TAC §350.601
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

§350.601.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404088

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

26 TAC §§350.605, 350.607, 350.609, 350.611, 350.613,
350.615, 350.617

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$350.605. Definitions.

The following words and terms, when used in this subchapter, will have
the following meanings, unless the context clearly indicates otherwise.

[(1) Central Directory—As deseribed in 34 CER §303.117.]

(1) [€2)] Public awareness [Awareness]--As described in 34
CFR §303.116 and §303.301.
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(2) [€3)] Public outreach [Outreach]--The combined efforts
of child find, public awareness, and interagency coordination.

$350.607.  Public Outreach.

(a) The subrecipient [eentractor] must plan and implement
child find, public awareness, and interagency coordination goals and
strategies that comply with [the Individuals with] IDEA Part C.

(b) When HHSC provides language to use in communicating
with primary referral sources, parents of infants and toddlers, or the
general public, the subrecipient [eentractor] must use the provided lan-
guage.
$350.609. Child Find.

(a) The subrecipient must document that it communicated any
major HHSC ECI policy change concerning the information described
in subsection (d) of this section to primary referral sources.

(b) [€a)] The purpose of child find efforts is to establish work-
ing relationships and effective communications [communicate effee-
tively| with primary referral sources [in erder] to support and promote
the referral of [their referring] children potentially eligible for ECI ser-
vices.

(c) [€b)] The subrecipient [eontractor] must have written pro-
cedures that establish systems to:

(1) inform primary referral sources of the requirement to
refer children suspected of having a developmental delay or a medical
diagnosis with a high probability of resulting in a developmental delay
in a timely manner as established in 34 CFR §303.303;

(2) accept referrals effectively; and
(3) monitor referral dates and sources.

(d) [€e)] The subrecipient [eontractor] must document that pri-
mary referral sources listed in 34 CFR §303.303(c) have been provided
current information on:

(1) ECI eligibility criteria and evaluation process;
[eriteria;]

(2) the ECI array of services;

(3) how to explain ECI services to the family, including
the coaching approach and [serviee delivery to families; inclading]| the
family's role;

(4) how to make a referral to ECI;

(5) the importance of informing families when a referral is
made; and

(6) the family cost share system of payments for ECI [early
childhood intervention] services.

[(d) The contractor must document that any major HHSC ECI
policy change concerning the types of information described in subsec-
$§350.611.

(a) The subrecipient must conduct public awareness activities
to [purpese of publie awareness efforts is to] increase recognition of
ECI programs in the community so that families with children who are
potentially eligible for ECI [early childhood intervention] services will
access those services.

Public Awareness.

(b) The subrecipient [eentractor] must document that families
and the general public are provided current HHSC ECI materials on:

(1) EClIservice delivery, including the family's role and the
coaching model;

(2) eligibility criteria and the evaluation process;

(3) the ECI array of services;
(4) how to make a referral to ECI; and

(5) the family cost share system of payments for ECI [early
childhood intervention] services.

(c) The ECI program [eentraetor's program] staff who conduct
public awareness activities must be able to explain to families and the
public the information listed in subsection (b) of this section.

(d) The subrecipient [eontractor] must assist HHSC ECI as re-
quested in public awareness activities, including informing families
and their community of appropriate resources. [the HHSC ECI Central
Directory:]

(e) The subrecipient [eontraetor] must establish and maintain
ongoing relationships with public and private agencies that serve chil-
dren and families in their community to:

(1) increase quality referrals for ECI services; and

(2) coordinate with community partners to increase access
to resources and services for ECI children and families.

§$350.613.  Publications.

(a) The subrecipient [eentractor] must maintain a current in-
ventory of ECI publications and public outreach materials provided by
HHSC ECI.

(b) Public outreach materials created by the subrecipient
[eentraetor] must comply with graphics standards required by HHSC
ECL [the ECT Graphies Manual:]

$§350.615. Interagency Coordination.

(a) The purpose of interagency coordination is to enhance the
subrecipient's [eontraetor's] child find and public awareness efforts and
to coordinate with community partners to increase access to resources
and services for ECI children and families.

(b) The subrecipient [eentractor] must comply with all child
find and public outreach requirements in all state-level HHSC ECI
MOUs with TEA, Head Start and Early Head Start, DFPS, and
[memeoranda of understanding (MOUs) with the Texas Edueation
Ageney (TEA), Head Start and Early Head Start; Texas Department of
Family and Preteetive Serviees (PEPRS); and] any other state agency
with which HHSC ECI enters into a MOU.

(c) The subrecipient [eentraetor] must coordinate with LEA
representatives to facilitate an effective transition from ECI to ECSE
[publie schoel speeial edueation] services and the LEA provision of
services for children who are deaf or hard of hearing or blind or visu-

ally impaired. [auditery and visual impairment serviees:] Coordination
activities focus on developing a joint understanding of:

(1) eligibility requirements for public school services, in-
cluding for Part B services;

(2) the state-level MOUs with TEA; and
(3) ifapplicable, MOUs with the LEAs.

(d) The subrecipient [eentraetor] must coordinate with repre-
sentatives from Head Start and Early Head Start to ensure that families
eligible for Head Start and Early Head Start have access to those ser-
vices, as available. Coordination activities focus on developing a joint
understanding of:

(1) eligibility requirements for Head Start and Early Head
Start placement;
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(2) the state-level MOU with Head Start and Early Head
Start;

(3) referral procedures; and

(4) ifapplicable, the local MOU with Head Start and Early
Head Start.
(e) The subrecipient [eontractor] must ensure [decument] co-
ordination of ECI services with local agencies, as required by 34 CFR
§303.302 and other programs identified by HHSC ECIL.

(f) The subrecipient [eentractor] must maintain a current list
of community resources for families that includes for each resource:
(1) services provided;
(2) contact information;
(3) referral procedures; and
(4) cost to families.

(g) The subrecipient [eontractor] must document the reason-
able efforts to mitigate any systemic issues with achieving the require-
ments of this section.

§350.617.  Public Outreach Contact, Planning, and Evaluation.

(a) The subrecipient [eentraetor] must inform HHSC ECI of
whom [the Fexas Health and Human Serviees Commission (HHSC)
EHarly Childhood Intervention (ECH of the persen]| to contact within
their office regarding public outreach efforts.

(b) The subrecipient [eentraeter] must establish goals,
strategies, and activities to meet the requirements of this subchap-
ter. The public outreach [Fhis] strategic planning process must
include the review and incorporation of any major HHSC ECI policy
change concerning the types of information described in §350.609(d)
[§350.609(b)] of this subchapter (relating to Child Find).

(¢) The strategic planning process must be coordinated with
other subrecipients [eontractors| that share counties and primary refer-
ral sources.

(d) The public outreach strategic planning process must
include an annual evaluation of the success of the subrecipient's
[eentraetor's] public outreach efforts with a focus on the:

(1) number of children referred to the ECI program;

(2) percentage of children referred that are determined eli-
gible for the program;

(3) percentage of children determined eligible that enroll in
the program;

(4) referral source and eligibility type; and [data in para-
graphs (1), (2), and (3) of this subsection broken down by age, race,

(5) plans to address issues found in the evaluation of public
outreach efforts.

(e) Data in subsections (d)(1), (d)(2), and (d)(3) of this section
must be broken down by race, ethnicity, and age at referral.

(f) [€e)] The subrecipient [eentraetor] must be prepared to de-
scribe this strategic planning process and its outcomes to HHSC ECI
upon request.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404090

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER G. REFERRAL, PRE-
ENROLLMENT, AND DEVELOPMENTAL
SCREENING

26 TAC §350.701
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

$350.701.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404092

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢
26 TAC §§350.704, 350.706 - 350.709
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$350.704.  Referral Requirements.
(a) The subrecipient [eontractor] must:

(1) accept referrals for children younger [less] than 36
months of age;
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(2) document in the child's record the referral date, source,
and reason for referral; and

(3) contact the family in a timely manner after receiving
the referral.

(b) The subrecipient [eentraetor] must follow all requirements
described in this chapter when a referral is received 45 days or more
before the child's third birthday.

(c) When [In accordance with 34 CER §303.209(b)(ib) and
$108-1207(h) of this title (relating to Transition Planning); when] a re-
ferral is received less than 45 days before the child's third birthday, the

subrecipient [eentraeter] is not required to conduct pre-enrollment pro-
cedures, an evaluation, an assessment, or an initial [IFSP meeting. With
[In accordance with 34 CER §303.209; with] written parental consent,
if the toddler is potentially eligible for ECSE [special education] ser-
vices:

(1) the subrecipient [eentraetor] must notify the LEA; and

(2) HHSC coordinates the notification to the SEA. [State
Edueation Ageney:]
§$350.706.  Referrals Received While the Child is in the Hospital.

(a) In order to facilitate discharge planning and provide conti-
nuity of care, a subrecipient [eontractor] may accept referrals for chil-
dren who are residing in a hospital at the time of referral.

(b) Ifareferral is received for a child who has an adjusted age
of zero months or younger [less] or who has a qualifying medical diag-
nosis, the subrecipient [eentractor] may choose to determine eligibil-
ity and complete the initial IFSP [Individualized Eamily Service Plan
HESP)] prior to the child's discharge from the hospital. The interdisci-
plinary team that determines eligibility and the IFSP team must include
at least one ECI professional and a licensed or registered hospital pro-
fessional who is familiar with the needs of the child and knowledgeable
in the area or areas of concern.

(1) The [interdisciplinary team who determines eligi-
bility may inelade a] licensed or registered hospital professional
[prefessional; whe] will serve as the LPHA [Licensed Practitioner of
the Healing Arts (EFPHAY] while the child is in the hospital. The LPHA
on the IFSP team may participate by means other than face-to-face,
[face to faee;] if acceptable to the team and if the initial IFSP is
conducted while the child is in the hospital.

(2) [The interdisciplinary team must include at least ene
Early Childhood Intervention professional and a licensed or registered
knewledgeable in the area or areas of eoncern:] The participating
licensed or registered hospital professional is not required to complete
the orientation training required in §350.309(c) [§350-309(b)] of this
chapter (relating to Minimum Requirements for All Direct Service
Staff). Allowable licensed or registered hospital professionals include:

(A) licensed physician;

(B) registered nurse;

(C) licensed physical therapist;

(D) licensed occupational therapist;

(E) licensed speech language pathologist;
(F) licensed dietitian;

(G) licensed audiologist;

(H) licensed physician assistant;

(D) licensed intern in speech language pathology; or

(J) advanced practice registered nurse.

$350.707.  Child Referred with an Out-of-State Individualized Family
Service Plan [{FESP].

(a) When a child moves to Texas with a completed IFSP from
another state, eligibility for Texas ECI [early ehildhoed intervention]|
services must be determined in accordance with Subchapter H of this
chapter (relating to Eligibility, Evaluation, and Assessment).

(b) The interdisciplinary team considers existing evaluation
data and medical diagnoses, as documented on the out-of-state IFSP,
as appropriate.

(c) ECI [Early ehildhood intervention] services in Texas must
be planned in accordance with Subchapter J of this chapter (relating to
Individualized Family Service Plan [(HESP)]) and delivered in accor-
dance with Subchapter K of this chapter (relating to Service Delivery).

§350.708.  Pre-Enrollment Activities.

(a) Pre-enrollment begins at the point of referral, includes
the following activities, and ends when the parent signs the IFSP
[Individualized Family Serviee Plan (HESP)] or a final disposition is
reached.

(1) The subrecipient [eentractor] must assign an initial ser-
vice coordinator for the family and document the name of the service
coordinator in the child's record.

(2) The subrecipient [eentraetor] must provide the family
the HHSC ECI [Texas Health and Human Services Commission Early
Childhood Intervention] Parent Handbook and document in the child's
record that the following were explained to the parent:

(A) the family's rights regarding eligibility determina-
tion and enrollment;

(B) the early childhood intervention process for deter-
mining eligibility and enrollment; and

(C) the types of ECI [eatly childheod intervention] ser-
vices that may be delivered to the child and the manner in which they
may be provided.

(3) The subrecipient [eontractor] must provide pre-IFSP
service coordination as defined in 34 CFR §303.13(b)(11) and §303.34.

(4) The subrecipient [eentractor] must collect information
on the child throughout the pre-enrollment process.

(5) The subrecipient [eentractor] must assist the child and
family in gaining access to the evaluation and assessment process, in-
cluding:

(A) scheduling the interdisciplinary initial evaluation
and assessment; and

(B) preparing the family for the evaluation and assess-
ment process.

(6) The subrecipient [eentractor] must comply with all re-
quirements in Subchapter B of this chapter (relating to Procedural Safe-
guards and Due Process Procedures).

(b) The subrecipient [eentractor] must explain to the family,
before eligibility determination, the requirement to provide ECI [early
childhood intervention] services in the natural environment.

(c) The subrecipient [eentractor] must determine the need for
and appoint a surrogate parent in accordance with 34 CFR §303.422
and §350.213 of this chapter (relating to Surrogate Parents).

$350.709.  Optional Developmental Screenings.
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(a) Optional developmental screenings are [Develepmental
sereening is] done to determine the need for further evaluation. When a

(3) If the subrecipient receives a referral for a child who
does not meet one of the criteria in subsection (d) of this section, the

developmental screening is completed, the subrecipient [A eentractor]
must:

(1) use an HHSC ECl-approved screening tool; [teels that
are approved by HHSC ECL] and
(2) train providers to administer the selected screening tool

[administering the tool] according to the requirements of [parameters
required by] the selected tool.

(b) A parent has the right to request at any time:

(1) a comprehensive evaluation after a developmental
screening; [sereening] or

(2) acomprehensive evaluation instead of a developmental
screening. [sereening at any time:]

(c) If the results of a child's developmental screening do not
indicate a concern, the subrecipient [a eentractor] must:

(1) provide written documentation to the parent that further
evaluation is not recommended;

(2) offer the parent a comprehensive evaluation; and

(3) conductacomprehensive evaluation if requested by the
parent.

(d) In accordance with the MOU between HHSC ECI and
DFPS, the subrecipient must coordinate with DFPS [A eentractor
Services (PEPRS)] to accept a referral for a child under 36 months
of age who is: [is invelved in a substantiated case of child abuse or
negleet; affected by illegal substance abuse or withdrawal symptoms
resulting from prenatal drug expesure; or suspected of having a
disability or developmental delay:|

(1) involved in a substantiated case of child abuse or ne-

glect;
(2) suspected to have a disability or developmental delay;

(3) identified as affected by substance abuse or withdrawal
symptoms resulting from prenatal drug exposure or a Fetal Alcohol
Spectrum Disorder (FASD).

(e) Requirements for optional developmental screenings
or comprehensive evaluations for a child who meets the criteria in
subsection (d) of this section are as follows.

(1) If the subrecipient receives a completed developmen-
tal screening from a health care provider for a child who is in DFPS
conservatorship that indicates the child has a developmental delay, the
subrecipient must offer a comprehensive evaluation to determine eli-
gibility for ECI services. [A child in DEPS eonservatorship:- A eon-
tractor must offer a comprehensive evaluation to determine eligibility

a completed developmental sereening from a health care provider in-
dicating the child has a developmental delay:]

(2) If the subrecipient receives a referral for a child who
meets one of the criteria in subsection (d) of this section, the subrecip-
ient must offer either a developmental screening or proceed directly to
comprehensive evaluation.

H2) A child not in DEPS conservatorship whe is invelved
in a substantiated casc of abusc or neglect. A contractor must offer ci-
ther a developmental screening or proceed directly to a comprehensive
evaluation-}

subrecipient follows their local procedures for accepting a referral, con-
ducting a developmental screening, and completing an evaluation.

{3 A child affected by illegal substanece abuse or with-
drawal symptoms from prenatal drug exposure. A contractor must offer
either a developmental sereening or proceed directly to comprehensive
evaluation-}

4 A ehild suspeeted of having a disability or develop-
mental delay: A contractor follows their local procedures for aceepting
a referral; conducting a developmental sereening; and completing an
evaluation unless the child meets one of the eriteria in paragraphs (b
- (3) of this subsection.]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404093

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER H. ELIGIBILITY,
EVALUATION, AND ASSESSMENT
26 TAC §350.801

STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

$350.801.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404094

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢
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26 TAC §§350.805, 350.807, 350.809, 350.811, 350.813,
350.815, 350.817, 350.821, 350.823, 350.825, 350.829,
350.833, 350.835, 350.837

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

§350.805. Definitions.
The following words and terms, when used in this subchapter, will have
the following meanings, unless the context clearly indicates otherwise.

(1) Adjusted age [Age]--The chronological age of a child
minus the number of weeks or months of prematurity.

(2) Chronological age--The actual number of months and
years a person has lived calculated from the date of birth to the present
date.

§350.807.  Eligibility.

(a) The subrecipient must ensure requirements in 34 CFR
§303.321(a)(1) are met.

(b) [€)] The subrecipient [eontractor] must determine that a
child meets Texas eligibility requirements [in erder] to provide ECI
[early ehildheod intervention] services to the child and family.

(c) [fb)] Subrecipients must [Centractors shall] apply the same
eligibility criteria for all children residing in Texas.

fte) The contracter must establish a system of management
oversight to ensure consistent eligibility determination.]
(d) If a child is determined eligible in one area of Texas, the

child remains eligible if the family moves to another part of the state
until the child's annual evaluation is due.

(e) [€)] The subrecipient [eontractor] must comply with all
requirements in Subchapter B of this chapter (relating to Procedural
Safeguards and Due Process Procedures) when determining eligibility.

(f) The subrecipient must provide prior written notice in accor-
dance with §350.204 of this chapter (relating to Prior Written Notice)
to the parent if a child is determined to be ineligible for ECI services.

$350.809. Initial Eligibility Criteria.

(a) A child must be younger than [ander] 36 months of age and
meet initial eligibility criteria to receive ECI [early childhood interven-
tien] services. Initial eligibility is established by:

(1) documentation of a medically diagnosed condition that
has a high probability of resulting in developmental delay;

(2) meeting the TEA definition of deaf or hard of hearing
or crlterla for a visual impairment provided in [an auditery or visual
as defined by the Texas Education Agency rule at] 19 TAC

§89.1040 (relating to Eligibility Criteria); or

(3) a developmental delay, which[delay. Each develop-
mental area] must be evaluated as described [defined] in 34 CFR

§303.321 and the [§363-32}. Developmental] delay is determined

based on:

(A) an evaluation using a standardized tool designated
by HHSC ECI that indicates a delay of at least 25 percent in one or
more of the following developmental areas:

(i) communication;

(ii) cognitive;

(iii)  gross motor;

(iv) fine motor;

(v) social emotional; or
(vi) adaptive; [of]

(B) an evaluation using a standardized tool designated
by HHSC ECI that indicates a delay of at least 33 percent if the child's
only delay is in expressive communication; [language;] or

(C) a qualitative determination of delay, as defined in
§350.821 of this subchapter (relating to Qualitative Determination of
Developmental Delay). [indicated by responses or patterns that are dis-
ordered or qualitatively different from what is expeeted for the ehild's
age; and significantly interfere with the ehild's ability to funetion in the
envirenment: When the interdiseiplinary team determines there is evi-
dence that the results of the standardized tool do not accurately refleet
the ehild's development; eligibility must be established using a supple-
mental protocol designated by HHSC ECL.]

(b) A child must meet the same eligibility standards in
subsection (a)(3)(A) or (a)(3)(B) [subparagraph (A) or (B)] of this
section [this paragraph] on the designated tool to qualify for a qual-
itative determination of delay unless the child has an adjusted age or
chronological age of under three [3] months.

$350.811.  Qualifying Medical Diagnosis. [Eligibility Determination
Based on Medically Diagnosed Condition That Has a High Probability
of Resulting in Developmental Delay|
(a) The interdisciplinary team must review medical documen-
tation to determine eligibility for a child who has a qualifying medical
diagnosis. The subrecipient must maintain documentation reviewed for
this purpose in the child's record. [Te determine eligibility for a child
who has a qualifying medical diagnosis the interdisciplinary team must
review medical documentation to determine initial eligibility.]
(1) Qualifying medical diagnoses are approved by the
HHSC Director of ECI based on prevailing medical opinion that the
diagnoses have a high probability of resulting in developmental delay.

(2) HHSC ECI maintains a searchable database of qualify-
ing medical diagnoses that is made available to the public. HHSC ECI
will notify subrecipients and the public when changes to the database
are made.

of qualifvi Jical litions | I on i lical opini
that the diagnoses have a high probability of resulting in developmen-
obtained from HHSCH

(b) [€e)] If a review of the child's records indicates that the
child has a qualifying medical diagnosis, [eondition;] the interdiscipli-
nary team must determine and document a need for ECI [early ehild-
heod intervention] services as required in §350.837 of this chapter (re-
lating to Needs Assessment).
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§350.813.  Deaf or Hard of Hearing. [Determination of Hearing and
Auditory Status|

(a) The interdisciplinary team may not determine a child in-
eligible if the child is suspected or confirmed to be deaf or hard of
hearing until all evaluations, examinations, and assessments required
in this section have been completed and reviewed by the interdiscipli-
nary team, including the appropriate LEA staff.

(b) [€a)] As part of the evaluation to determine eligibility, the
interdisciplinary team must determine any need for further hearing as-
sessment by analyzing risk factors and evaluation results. [This deter-
mination is completed by reviewing the eurrent hearing and auditory
status for every child through an analysis of evaluation protoeol re-
sults. A screening tool may be used for a child who is eligible based
on a medical di s oF vision i . 1

(c) A hearing screening tool may be used when an evaluation
tool is not administered for a child who is eligible based on a medical
diagnosis or a child who meets the criteria of having a visual impair-
ment as defined by 19 TAC §89.1040 (relating to Eligibility Criteria).

(d) [€b)] The subrecipient [eontractor] must refer the [a] child

to a licensed audiologist if the child has been identified as having a

need for further hearing assessment and the child has not had a hearing

assessment within the six months prior to identifying the need. [of the
. Is identification.]

(1) If necessary to access a licensed audiologist, the

subrecipient [eentractor] may refer the child to the child's [their]
primary health care provider.

(2) The referral must be made:
(A) [D)] within five working days; and
(B) [€)] with parental consent.

(e) [€e)] If the subrecipient [eentracter| receives an audiolog-
ical assessment that indicates the child is deaf or hard of hearing, the

subrecipient [has an auditory impairment; the eontractor] must respond
as follows.

(1) With written parental consent consistent with §350.207
of this chapter (relating to Parental Consent), refer the child for an oto-
logical examination.

(A) The referral must be made to:
(i) _an otologist;

(ii) an otolaryngologist; or

(iii) an otorhinolaryngologist.

(B) Ifone of the professionals listed in subsection (e)(1)
of this section is not available, any licensed medical physician may

2 Wl}thpﬂefwmtenpafeﬂtaleeﬁsentmeeeﬁmae—
tefmus{fefer%heem%dteaﬂete}egis%aﬂ

decumentation that an otelogist; an otelaryngelegist; er an eterhine-
laryngelogist was not available to complete the examination}

(f) The subrecipient must refer any child who uses amplifica-
tion to the LEA.

(g) The Certified Teacher of the Deaf and Hard of Hearing
from the LEA participates in the eligibility determination process as
part of the interdisciplinary team and, with written parental consent,
completes the communication evaluation.

§$350.815.  Blindness or Visual Impairment. [Determination of Hision
Statis]

(a) The interdisciplinary team may not determine a child in-
eligible if the child is suspected or confirmed to be blind or visually
impaired until all evaluations, examinations, and assessments required
in this section have been completed and reviewed by the interdiscipli-
nary team, including the appropriate LEA staff.

(b) [€2)] As part of the evaluation to determine eligibility, the
interdisciplinary team must determine any need for further vision as-
sessment by analyzing risk factors and evaluation results. [This deter-
child through an analysis of evaluation protocel results: A sereening
tool may be used for a child whe is eligible based on & medieal diag-
nosis or hearing impairment.]

(c) A vision screening tool may be used when an evaluation
tool is not administered for a child who is eligible based on a qualifying
medical diagnosis or because the child meets the definition of deaf or
hard of hearing in 19 TAC §89.1040 (relating to Eligibility Criteria).

(d) [€b)] The subrecipient [eontractor] must refer the [a] child
to an ophthalmologist or optometrist if the child has been identified as
having a need for further vision assessment and the child has not had a
vision assessment within the nine months prior to identifying the need.
[of the vision needs identification:]

(1) If necessary to access an ophthalmologist or op-
tometrist, the subrecipient [eentractor] may refer the child to the
child's [their] primary health care provider. The referral must be made:

(A) [€D] within five working days; and
(B) [€2)] with parental consent.

(e) [€e)] If the subrecipient [eontraetor] receives a medical eye
examination report that indicates the child is blind or visually impaired,
the subrecipient must, within five business days|[vision impairment; the

complete the otological examination. The child's record must include
documentation that an otologist, an otolaryngologist, or an otorhino-
laryngologist was not available to complete the examination.

HH The contractor must; within five business days; make a
referral to the EEA to participate in the eligibility determination proeess
as part of the interdisciplinary team; and with written parental consent;
complete the communieation evaluation- The eontractor must refer to
the LEA any child whe uses amplification}

(2) Within five business days after the audiological assess-

contractor must within five business days| of receiving the report:

(1) with written parental consent consistent with §350.207
of this chapter (relating to Parental Consent), refer the child to the local
office of the Health and Human Services Blind Children's Vocational
Discovery and Development Program; and [refer the e¢hild to the EEA;
and]

(2) refer the child to the LEA using a form containing
elements required by TEA completed by an ophthalmologist or an
optometrist, or a medical physician when an ophthalmologist or

ment is received, make a referral to the LEA to participate in eligi-

optometrist is not available. Per 20 USC §1232g(b), parental consent

bility determination as part of the interdisciplinary team. Per 20 USC

is not required for this referral, but the parent must be notified that the

§1232¢(b), parental consent is not required for this referral, but the par-

referral is being made. [with prior written consent; refer the child to

ent must be notified that the referral is being made.

the local office of the HHS Blind Children's Vocational Discovery and
Development Program (BCVDDP).]
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) The referral to the LEA must be accompanied by a form
pleted by an ophthalmologist or an optometrist, or a medical physician
when an ophthalmologist or optometrist is not available.]

§350.817.  Developmental Delay. [Eligibility Determination Based
on Developmental Delay]

(a) The subrecipient [eentraeter] must:

(1) comply with all requirements in 34 CFR §303.321(b);

(2) maintain all test protocols and other documentation
used to determine eligibility and continuing eligibility in the child's
record; and

{3 previde prier written notice to the parent when the
child is determined to be ineligible for early childhood intervention
serviees; and]}

(3) [(4)] ensure that all evaluations are conducted by qual-
ified personnel.

(b) The subrecipient must ensure evaluations to determine ini-
tial and continuing eligibility based on developmental delay, as defined
in §350.809 of this subchapter (relating to Initial Eligibility Criteria),
are conducted by at least two professionals from different disciplines
with participation by the parent. [parent and at least tweo prefessionals
by §350.809(3) of this chapter (relating to Initial Eligibility Criteria).]

(1) AnLPHA [A Licensed Practitioner of the Healing Axts]
must be one of the two professionals.

(2) Service coordination is not considered a discipline for
evaluation.

(3) The evaluation procedures must include:

(A) [(H)] administration of a [the] standardized tool des-
1gnated by HHSC ECI,; [the Texas Health and Human Servieces Com-
mission (HHSC) Ea#y Childhood Intervention (EChH:]

(B) [€)] taking the child's history, including interview-
ing the parent;

(C) [63)] identifying the child's level of functioning in
each of the developmental areas in 34 CFR §303.21(a)(1);

(D) [(4)] gathering information from other sources such
as family members, other caregivers, medical providers, social work-
ers, and educators, if necessary, to understand the full scope of the
child's unique strengths and needs;

(E) [6(5)] reviewing medical, educational, and other
records;

(F) [(6)] in addition to requirements in 34 CFR
§303.321(b), determining the most appropriate setting, circumstances,
time of day, and participants for the evaluation [in erder] to capture
the most accurate picture of the child's ability to function in his or her
natural environment; and

(G) [€AH] interpreting scores and determining delay
through the application of informed clinical opinion to test results.

(4) When a child's chronological or adjusted age is zero
months or younger, use of the standardized tool or another protocol
is not required. While the interdisciplinary team does not need to ad-
minister the standardized tool or protocol, the interdisciplinary team
must complete a qualitative determination of developmental delay as
described in §350.821 of this subchapter (relating to Qualitative Deter-
mination of Developmental Delay).

(c) The subrecipient [eentraetor] must consider other evalua-
tions and assessments performed by outside entities when requested by
the family.

(1) The subrecipient [eentractor] must determine whether
outside evaluations and assessments:

(A) are consistent with HHSC ECI policies;
(B) reflect the child's current status; and

(C) have implications for IFSP [Individualized Family
Serviee Plan| development.

(2) The subrecipient [If the family does not aow full ae-
cess to those records or to thosc entities or docs not consent to or does
not cooperate in evaluations or assessments to verify their findings, the
contractor] may discount or disregard [the other| evaluations and as-
sessments performed by outside entities if the family:[-]

(A) does not allow full access to those records or enti-

ties;

(B) does not consent to evaluations or assessments; or

(C) does not cooperate in evaluations or assessments to
verify their findings.
$§350.821.  Qualitative Determination of Developmental Delay.
Qualitative determination of developmental delay [Determination of
Developmental Delay] is applied as described in this section. [seetion:]

(1) Qualitative determination of developmental delay may
only be used at initial eligibility determination.

(2) [€B]Whenachild's adjusted age or chronological age is
zero months or younger, [0 menths;] administration of the standardized
tool or another protocol is not required.

(3) The interdisciplinary team, which must include an
LPHA who is knowledgeable in the area of concern, must document:
[deseribe]
(A) clinical findings; [findings] and

(B) how those findings significantly interfere with the
child's functional abilities.

(4) [€] When the evaluation results for a child, whose ad-
justed age or chronologlcal age is greater than zero months, [results;
which are measured using the standardized tool designated by HHSC
E€L] do not accurately reflect the child's development or ability to
function in the natural environment, the interdisciplinary team must:
[team; decuments this information in the ehild's record and preceeds te

a qualitative determination of developmental delay.]

(A) document this information in the child's record; and

(B) proceed to a qualitative determination of develop-
mental delay, which must be made by a team that includes an LPHA
knowledgeable in the area of concern.

(i) [€A)] For a child with an adjusted or chronologi-
cal age [of] greater than zero [6] months but less than three [3] months,
the interdisciplinary team [team; which must include an EPHA knowl-

in the area of eoneern;| qualitatively determines developmen-
tal delay by describing clinical findings and how those findings signif-
icantly interfere with the child's functional abilities.

(ii) [B)] For a child with an adjusted or chronolog-
ical age of at least three [3] months, the interdisciplinary team [team;
which must include an LPHA in the area of concern, |
must use the supplemental protocol designated by HHSC ECI to qual-
itatively determine developmental delay. The developmental domains
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and sub-domains that can be used for qualitative determination of de-
lay are established by HHSC ECI.

$350.823.  Continuing Eligibility Criteria.

(a) The subrecipient [eentractor] must determine the child's el-
igibility for continued ECI [early ehildhood intervention] services at
least annually if the child is younger than 21 months of age at the pre-
vious eligibility determination. A child who is determined eligible at
21 months of age or older remains eligible for ECI [Early Childhood
Intervention (ECH] until the child's third birthday or until the child has
reached developmental proficiency, whichever happens first.

(b) The subrecipient [eentracter] must comply with all re-

quirements in 34 CFR §303.321(a)(3). [§30332Ka)3), including

ensuring that informed clinical opinion may be used as an independent
basis to establish a child's continued eligibility]

(1) Continuing eligibility is based on one of the following:

(A) a qualifying medical diagnosis confirmed by a re-
view of the child's medical records with:

(i) interdisciplinary team documentation of the con-
tinued need for ECI [early childhood intervention] services; and

(i) documentation in the child's record of any
change in medical diagnosis;

(B) meeting the TEA definition of deaf or hard of hear-
ing or criteria for a visual impairment documented [& visual impair-
ment or deafhess or hard of as defined by the Texas Eduecation
Ageney] in 19 TAC §89.1040 (relating to Eligibility Criteria) with:

(i) interdisciplinary team documentation of the con-
tinued need for ECI services including the appropriate certified teacher
or teachers from the LEA as specified in §350.813 and §350.815 of this
subchapter (relating to Deaf or Hard of Hearing and Blindness or Visual
Impairment, respectively); [eatly ehildhood intervention serviees;] and

(i) documentation in the child's record of any
change in hearing or vision status; or

(C) adevelopmental delay determined by the adminis-
tration of the standardized tool designated by HHSC [the Texas Health
and Huoman Services Commission (HHSC)] ECI, with the child demon-
strating a documented delay of at least 15 percent in one or more ar-
eas of development, including the use of adjusted age as specified in
§350.819 of this subchapter (relating to Age Adjustment for Children
Born Prematurely), as applicable.

(2) If a child's initial eligibility is based on a qualitative
determination of developmental delay, the subrecipient must re-deter-
mine eligibility using the criteria in subsection (b)(1) of this section no
more than six months after initial eligibility is determined. [Centinting
eligibility for a child whese initial eligibility was based on a qualita-
tive determination of developmental delay must be determined after six
months:|

[A) Eligibility is ned h an evaluati

[B) The child must demonstrate a documented delay of
at least 15 percent in one or meore areas of development: If applicable;
use adjusted age as speeified in §350.819 of this subechapter}

(c) Ifthe parent fails to consent or fails to cooperate in re-deter-
mination of eligibility, the child becomes ineligible. The subrecipient
[eentraetor] must provide [send] prior written notice of ineligibility and
consequent discontinuation of all ECI services to the family at least 14
days before the subrecipient [eentraetor] discharges the child from the
program, unless the parent:

(1) immediately consents to and cooperates in all necessary
evaluations and assessments; and

(2) consents to all or part of a new IFSP. [Individualized
Family Service Plan.]

(d) The family has the right to oppose the actions described
in subsection (c) of this section using their procedural safeguards in-
cluding the rights to use local and state complaint processes, request
mediation, or request an administrative hearing in accordance with 40

TAC §101.1107 (relating to Administrative Hearings Concerning Indi-
vidual Child Rights).

§$350.825.  Eligibility Statement.

(a) The interdisciplinary team must document eligibility deci-
sions regarding a child on an eligibility statement containing the ele-
ments required by HHSC ECL.

(b) The eligibility statement must document the eligibility cri-
teria that applies to the child. Only one of the following eligibility types
may be listed on the eligibility statement:

(1) a[medieally] qualifying medical diagnosis; [diagnesis;
a qualifyying auditery or visual impairment; or|

(2) meeting the criteria for deaf or hard of hearing or a vi-
sual impairment as defined by the TEA; or

(3) completion of the elements required by HHSC ECI for
a determination of developmental delay.

(c) The eligibility statement must be:
(1) completed for every child evaluated;
(2) maintained in the child's record; and

(3) updated when eligibility is re-determined.

statement:]

Hh  medical diagnosis;}
{2y wvision or hearing impairment as defined by the Fexas
{3 developmental delay}

(d) [€e)] The eligibility statement is valid:

(1) for 12 [twelve] months if the child is younger than 21
months of age when eligibility is determined;

(2) until the child's third birthday for a child whose eligi-
bility was determined at 21 months of age or older; or

(3) for six months from the initial eligibility determination
if eligibility was based on a qualitative determination of developmental
delay.

(e) [D]Ifnew information about additional qualifying criteria
is discovered, the new information is documented in the child's record.
The eligibility statement does not need to be changed or updated until
eligibility is re-determined.

$350.829.  Review of Nutrition Status.
(a) The interdisciplinary team must complete a review of the

child's nutrition status by any of the following methods no later than

28 days after the initial IFSP is developed: [development through any
of the folowing:]

(1) areview of the child's medical records;

(2) areview of the child's nutrition evaluation;
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(3) a review of a doctor's physical examination for the
child;

(4) areview of a nurses' evaluation for the child;
(5) athorough discussion of family routines; or

(6) areview of nutrition risk factors. [completion of HHSC
ECI nutrition sereening:|

(b) The service coordinator must refer the child to a registered
dietician if nutrition [nutritional] needs are identified.

$350.833.  Autism Screening.

(a) Autism screening is not required if the child has been
screened for autism spectrum disorder by another entity or has been
identified as having autism spectrum disorder.

(b) The subrecipient [eentraetor] does not diagnose autism
spectrum disorder.

(c) Ifanenrolled child is 18 months or older, the interdiscipli-
nary team must determine if the child:

(1) has a family history of autism spectrum disorder;

(2) has lost previously acquired communication [speech]
or social skills; or

(3) exhibits a language or cognitive delay or unusual com-
munication patterns combined with a social, emotional, [emetienal] or
behavioral concern, including repetitive or stereotypical behaviors.

(d) If the interdisciplinary team identifies any of the issues in
subsection (c) of this section, a member of the team must explain to the
family the importance of early screening for autism spectrum disorder.
[maust:]

(¢) The subrecipient must obtain written parental consent to
refer the child to their licensed health care provider to complete the
Modified Checklist for Autism in Toddlers Revised (M-CHAT-R) and
the follow-up interview, if appropriate.

(f) Ifthechildis notscreened by the child's licensed health care
provider or the subrecipient is unable to receive the screening from the
child's licensed health care provider in a timely manner, the subrecipi-
ent must obtain written parental consent to:

(1) complete the M-CHAT-R; and

HH explain to the family the impeortance of early sereening
for autism;]

(2) complete the M-CHAT-R follow-up interview for a
child who does not pass the M-CHAT-R screening.

H3) complete the Medified Cheeklist for Autism in Tod-
licensed health care provider or is unable to receive the sereening from
the ehild's licensed health eare provider in a timely manner; and]

H4) ecomplete the M-CHAT-R follew-up interview for a

(g) [€e)] The subrecipient [eentracter] must make appropriate
referrals if needs are identified. Appropriate referrals may [This could]
include:

(1) areferral to appropriate clinicians for a child who does
not pass both the M-CHAT-R and the follow-up interview; and

(2) the provision of case management to assist the parent
with having an autism spectrum disorder screening done by the child's

licensed health care provider if they do not consent to a screening by
the subrecipient. [eentractor:]

(h) [€H] The use of the M-CHAT-R screening does not take
the place of the appropriate evaluation of the child required under this
subchapter.

$350.835.  Subrecipient [Contractor] Oversight.

Subrecipients [Centractors] must have internal written procedures that
establish a system of clinical oversight for eligibility determination.
Clinical oversight, which is conducted by a person with knowledge of
evaluation and assessment of young children, includes ensuring that:

(1) HHSC ECI eligibility criteria is applied consistently to
all children who are evaluated,;

(2) testing is administered and scored accurately according
to the requirements of the selected tool designated by HHSC ECI;

(3) evaluations to determine eligibility are comprehensive;

(4) test scores are interpreted and determination of delay
includes the application of informed clinical opinion; and

(5) eligibility decisions are fully documented in:
(A) the eligibility statement; and
(B) progress note or evaluation report.
$350.837.  Needs Assessment.
(a) The IFSP team, which includes the service coordinator,
must conduct a comprehensive needs assessment initially and annu-

ally as part of the IFSP process. The comprehensive needs assessment
must include: [identify and decument:]

(1) an assessment of the child; and [the needs of the child
in each developmental area as listed in 34 CER 3032 Ha)(); including
these identified through the evaluation and ebservation;|

(2) afamily-directed assessment. [the family's eoncerns re-
sary to enhance the family's eapaeity to meet the developmental needs
of their child;]
child; and]

{4 the family's deseription of their resourees; eoncerns;
and priorities related to enhancing the child's development}

(b) The assessment of the child must include:

(1) areview of the results of the child's evaluation;
(2) personal observations of the child; [and]

(3) the functional abilities and unique strengths of the
child; and

(4) [63)] the identification of the child's needs in each of the
developmental areas listed in 34 CFR §303.21(a)(1).

(c) The subrecipient [eentracter] must offer to conduct a
family-directed assessment and comply with requirements in 34 CFR
§303.321(c). [§303321(e) (relating to Procedures for assessment
of the child and family) to identify the family's resources, priorities,
and concerns and the supports and services necessary to enhance the
family's capacity to meet the developmental needs of the child.] The

family-directed assessment must:

(1) be voluntary on the part of each family member partic-
ipating in the assessment; [and]
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(2) be based on information obtained through the assess-
ment as well as [tool and alse] through an interview with those family
members participating in the assessment; and [assessment:]

(3) identify the family's resources, priorities, and concerns,
as well as the supports and services necessary to enhance the family's
capacity to meet the developmental needs of the child.

(d) The IFSP team [Proeviders] must assess and document the
child's progress and needs of the family on an ongoing basis.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404095

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER J. INDIVIDUALIZED FAMILY
SERVICE PLAN (IFSP)

26 TAC §350.1001

STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

$350.1001.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Purpose.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404096

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

26 TAC §§350.1003, 350.1004, 350.1007, 350.1009,
350.1015, 350.1017, 350.1019

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of

services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$§350.1003.  Definitions.
The following words and terms, when used in this subchapter, will have

the following meanings, unless the context clearly indicates otherwise.

(1) Frequency--The number of days or sessions that a ser-
vice will be provided within a specified period of time.

(2) Functional ability [Ability]--A child's ability to carry
out meaningful behaviors in the context of everyday living, through
skills that integrate development across domains.

(3) IFSP goals [Geals]--Statements of the measurable re-
sults that the family wants to see for their child or themselves.

(4) Intensity--The length of time a service is provided dur-
ing a session expressed as a specific amount of time instead of a range.

(5) Method--If the service is delivered in a group or on an
individual basis.

(6) Periodic review [Rewview]--As defined in 34 CFR
§303.342(b), a review by the IFSP team, based on the assessment of
the child, that results in approval of or modifications to the IFSP.

$350.1004.  Individualized Family Service Plan [(HSP)] Develop-
ment.

(a) The IFSP team must develop a written initial IFSP no more
than [within] 45 days after [frem] the date the subrecipient [Fexas
tervention (ECD] receives a referral on a child unless the child or parent
is unavailable due to exceptional family circumstances documented in
the child's record. The IFSP must be: [be]

(1) completed during a face-to-face meeting with a [the]
family in accordance with 20 USC §1436 and 34 CFR §§303.340 -
303.346; and [303.346:]

(2) [(b) The IESP must be] developed based on evaluation
and assessment of a child as described in 34 CFR §303.321 and Sub-
chapter H of this chapter (relating to Eligibility, Evaluation, and As-
sessment).

(b) AnIFSP mustaddress the developmental needs of the child
and the case management needs of the family as identified in the com-
prehensive needs assessment, unless the family declines to address a
specified need.

(c) A subrecipient [eentractor] must provide a parent with a
copy of the IFSP [HESP, as required by 34 CER §303-405 and $303-409]

and maintain the original IFSP in the child's record.

(d) A subrecipient [eontractor] must deliver ECI [early child-
hoed intervention| services according to the IFSP.

() An IFSP team must conduct a periodic review of the IFSP
at least every six months in accordance with 34 CFR §303.342.

(f) Ifachild was [An HESP meeting must be condueted at least
annually; if the child was] younger than 21 months of age on the date
of the previous initial or annual IFSP meeting, an IFSP meeting must
be conducted at least annually to evaluate and revise, as appropriate,
the IFSP for a child and the child's family in accordance with 34 CFR
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§303.342. The meeting may be conducted by a method other than face-
to-face if:

(1) approved by the parent;

(2) the subrecipient [eentractor] has a plan approved by
HHSC for conducting annual IFSP meetings by a method other than
face-to-face when appropriate for the child and family; and

(3) the subrecipient [eentracter] documents how the
LPHA's [Licensed Practitioner of the Healing Axts'| observations and
conclusions of the re-evaluation of the child were communicated and
incorporated into the IFSP.

(g) If a [the] child was 21 months of age or older on the date
of the previous initial or annual IFSP, the IFSP team must conduct a
periodic review that meets the requirements in §350.1017 of this sub-

chapter (relating to Periodic Reviews). [Review):]

(h) Documentation in the child's record must reflect compli-
ance with related state and federal requirements.

(i) The subrecipient [eentractor] must comply with all require-
ments in Subchapter B of this chapter (relating to Procedural Safe-
guards and Due Process Procedures) during the IFSP process.

$350.1007.  Interim Individualized Family Service Plan [(TFSP)].

(a) An interim IFSP may be developed for an eligible child
and family who need supports and services to begin immediately. ECI
[Early Childheed Intervention (ECD] services may begin before com-
pleting an evaluation and assessment if: [if the folowing conditions
are met:|

(1) parental consent is obtained;

(2) the interim IFSP includes the name of the assigned ser-
vice coordinator;

(3) the interim IFSP includes the services that have been
determined to be needed immediately; and

(4) the evaluation, assessment, and initial IFSP are com-
pleted within the 45-day timeframe in accordance with 34 CFR
§303.310.

(b) An annual interim IFSP may be developed for an eligible
child and family who need supports and services to continue when ex-
ceptional family circumstances prevent the team from completing all
required components of the annual meeting to evaluate the IFSP in ac-
cordance with §350.1019 of this subchapter (relating to Annual Meet-
ing to Evaluate the Individualized Family Service Plan). [FESP).] ECI
services may continue if: [if the following conditions are met:]

(1) parental consent is obtained;

(2) the interim IFSP is in accordance with 34 CFR
§303.342;

(3) the interim IFSP includes the name of the assigned ser-
vice coordinator;

(4) the interim IFSP includes the services that have been
determined to be needed; and

(5) the evaluation, assessment, and all required compo-
nents of the annual meeting to evaluate the IFSP must be completed
within 45 days of the date the annual review of the I[FSP was due.

§350.1009.  Participants in Initial and Annual Individualized Family
Service Plan [(HESP)] Meetings.

(a) The initial IFSP meeting and each annual meeting to
evaluate the IFSP must be conducted by the IFSP team as defined

in §350.103 of this chapter (relating to Definitions) and 34 CFR
§303.343(a).

[(b) The initial IFSP meeting and the annual meeting to eval-
uate the IFSP must be conducted by an interdisciplinary team that in-
cludes; at a minimum, the parent and at least two professionals from
R fisciplines of professions.]

HH At least one professional must be an Early Childhood
Intervention (ECD serviece coordinator}

[(2) At least one professional must be a Licensed Practi-

3) Atleast one ECl professional must have been involved
in conducting the evaluation: This may be the serviee coordinator; the
EPHA,; or a third prefessional}

{(4) Tf the LPHA attending the IFSP meeting did not con-
duct the evaluation, the contractor must ensure that the most recent ob-
servations and conclusions of the LPHA who conducted the evaluation

. | to the LPH ine the initial JESP .

H5) Other team members may participate by other means
aceeptable to the team-}

(b) [€e)] With parental consent, the subrecipient [eentraeter]

must also invite to the initial IFSP meeting and annual meetings to
evaluate the IFSP:

(1) Early Head Start or [and] Migrant Head Start staff
members, if the family is jointly served by either of these programs;
and

(2) representatives from other agencies serving or provid-
ing case management to the child or family, including Medicaid man-
aged care programs.

(c) [€)] If a child:

(1) isdocumented to be deaf or hard of hearing as described
n §350.809(2) [§350-813(a)] of this chapter (relatlng to Initial Eligibil-
ity Criteria [Petermination of Hearing and Status]), the IFSP
team for an initial IFSP meeting and annual IFSP evaluation meetings
must include a certified teacher of the deaf and hard of hearing; or

(2) has a documented visual impairment as described in
§350.809(2) [§350-815¢a)] of this chapter (relating to Initial Eligibility
Criteria [Determination of Vision Status]), the IFSP team for an initial
IFSP meeting and annual IFSP evaluation meetings must include a cer-
tified teacher of the visually impaired.

(d) [€e)] Unless there is documentation that the LEA [Leeal
Edueation Ageney| has waived notice, the subrecipient [eontractor|
must:

(1) provide the certified teacher required in subsection (c)
[€d)] of this section at least a 10-day written notice before the initial
IFSP meeting, any annual meetings to evaluate the IFSP, or any review
and evaluation that affects the child's deaf and hard of hearing or vision
services; and

(2) keep documentation of the notice in the child's [ECT]
record.

(e) [€H] The IFSP team cannot plan deaf and hard of hearing
or vision services or make any changes that affect those services if the
certified teacher required in subsection (c) [€)] of this section is not in
attendance.

(f) The certified teacher required in subsection (c) of this sec-
tion is not required to attend an IFSP review when changes do not affect
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the child's deaf and hard of hearing or vision services, but the subre-
cipient must obtain the teacher's input.

(g) The IFSP team must route the IFSP to the certified teacher
required in subsection (c) [(d)] of this section for review and signature
when changes to the IFSP do not affect the child's deaf and hard of
hearing or vision services.

(h) The certified teacher of the deaf and hard of hearing and the
certified teacher of the visually impaired required in subsection (c)[¢d}]
of this section may submit a request within five days of the IFSP meet-
ing to have another [FSP meeting if the teacher disagrees with any por-
tion of the IFSP.

) The certified teacher required in subsection (d) of this see-
tion is not required to attend an I1ESP review when changes do not affeet
the child's deaf and hard of hearing or vision services; but the contrae-
$350.1015. Content of the Individualized Family Service Plan
[EESP].

(a) The IFSP team must develop a written IFSP containing all
requirements in 20 USC §1436(d) and 34 CFR §303.344 [(relating to
Ceontent of an IESP)]. The IFSP must include the IFSP services pages
[standardized TESP Services Pages] and all of the required elements
designated by HHSC ECI, including:

(1) a description of the child's present levels of develop-
ment, including:

(A) information about the child's participation in the
family's typical routines and activities;

(B) the child's strengths;

(C) the child's developmental needs;

(D) the family's concerns and priorities; and

(E) the child's functional abilities identified with codes
for establishing the child outcome ratings, described in §350.1307
[§108-1307] of this chapter (relating to [(regarding] Child Outcomes);
[Outcomes).]
(2) adescription of the case management needs of the fam-
ily;
(3) measurable goals that address:

(A) the child's and family's needs that [which] were
identified during pre-enrollment, evaluation, and assessment;

(B) the child's functional developmental skills by de-
scribing targeted participation in everyday family and community rou-
tines and activities; and

(C) when the IFSP goal [target] is achieved and the ac-
tion or skill is generalized;

(4) services to:
(A) address the goals in the IFSP;

(B) enhance the child's functional abilities, behaviors,
and participation in daily routines; and

(C) strengthen the capacity of the family to meet the
child's unique needs;

(5) the discipline of each provider for every service
planned; and

(6) the name of the service coordinator.

(b) IFSP services must be monitored by the IFSP team to

assess child progress [by the interdiseiplinary team] as described
in §350.1017 [§108140617] of this subchapter [ehapter] (relating to

Periodic Reviews).

(c) Ifthe IFSP team determines co-visits are necessary to meet
the developmental needs of the child, the IFSP team must:

(1) list each service on the IFSP; and

(2) document in the IFSP a justification of how the child
and family will receive greater benefit from the services being provided
at the same time.

(d) If providing services with the participation of the routine
caregiver in the absence of the parent is necessary, the IFSP team must
follow the requirements in §350.1016 [§108-1616] of this subchapter
[ehapter] (relating to Planning for Services to be Delivered with the
Routine Caregiver).

(e) If the IFSP team determines group services are necessary
to meet the developmental needs of the child [individual infant or tod-
dler]:

(1) the group services must be planned in an IFSP that also
contains individual IFSP services; and

(2) the planned group services must be documented in the
child's IFSP.

(f) If the IFSP team determines that an IFSP goal cannot be
achieved satisfactorily in a natural environment, the IFSP must contain
a justification as to why an early childhood intervention service will be
provided in a setting other than a natural environment, as determined
appropriate by the parent and the rest of the IFSP team.

(g) The contents of the IFSP must be fully explained to the
parent.

(h) The subrecipient [eentractor] must obtain the parent's sig-
nature on the IFSP services pages [page]. The parent's signature on the
IFSP services pages serve [page serves] as written parental consent to
provide the ECI services in the IFSP [serviees].

(1) The written parental consent is valid for up to one year
or until the IFSP team changes the type, intensity, or frequency of ser-
vices.

(2) The subrecipient [eontractor] must not provide ECI ser-
vices in the IFSP [serviees] without current written parental consent.

(i) The subrecipient [eontractor] must obtain[; en the IESP ser-
viees page;] the dated signatures of every member of the IFSP team on
the IFSP services pages. The IFSP must be signed by the LPHA on
the team to acknowledge the planned services are reasonable and nec-
essary.

(j) The subrecipient [eentraeter] must provide the parent a
copy of the signed IFSP.

(k) Any time the subrecipient [eontractor] assigns a new ser-
vice coordinator, the following must be documented and attached to
the IFSP:

(1) the name of the new service coordinator;
(2) the date of the change; and

(3) the date the family was notified of the change and the
method of notification.
§350.1017.  Periodic Reviews.

(a) Each periodic review must be conducted by individuals
who meet the requirements in 34 CFR §303.343(b) [(relating to IESP
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Team meetings and periodie reviews)] and be completed in compliance
with 34 CFR §303.342(b) [(relating to Proeedures for TESP develop-

ment; review; and evaluation)]. The periodic review may be carried
out by a meeting or by another means that is acceptable to the parents
and other participants.

(b) The [Additienally; the] child's record must contain doc-
umentation that includes all required elements designated by HHSC

ECIL [of all IFSP team members' participation in the periodic review.]

(1) Participation in the periodic review may be accom-
plished by a team member attending the meeting face-to-face or by
telephone or by providing input and information in advance of the
meeting.

(2) If a team member participates by means other than a
face-to-face meeting, the team member must give the service coordi-
nator his or her most recent observations and conclusions about the
child, and the team member must document how and when the infor-
mation was shared. [ehild: The team member must document in the
child's record how this information was communicated to the serviee
eoordinator:

(3) If the team member is an LPHA who is not providing
ongoing services to the child, he or she must have assessed the child
face-to-face within the previous 45 days.

(c) A periodic review is required at least every six months.

(d) Additional periodic reviews of the IFSP are conducted
more frequently than six-month intervals if requested by the parent or
other IFSP team members.

(e) The periodic review of the IFSP consists of the following
actions, which must be documented in the child's record and be pro-
vided to the parent:

(1) areview of the child's progress toward meeting each
goal on the IFSP and the child's functional abilities related to the goal,

(2) areview of the current developmental needs of the child
and the needs of the family related to their ability to meet the develop-
mental concerns and priorities;

(3) areview of the case management needs of the child and
the family;

(4) the development of new goals or the modification of
existing goals, as appropriate, that must be dated and attached to the
IFSP; and

(5) the reasons for any modification to the plan or the ra-
tionale for not changing the plan.

(f) If the IFSP team adds transition steps and transition ser-
vices as part of the periodic review, the team must follow the require-

ments in §350.1207(d) [§1081207(d)] of this chapter (relating to Tran-

sition Planning).

(g) If the team determines that changes to the type, intensity,
or frequency of services are required:

(1) the team completes the [a HHSC required] IFSP
services pages [Serviees Page] and provides a copy to the parent;

(2) the team must document the rationale for:
(A) achange in intensity or frequency of a service;
(B) the addition of a new service; or

(C) the discontinuation of a service; and

(3) the subrecipient [eentractor] must continue to provide
planned ECI [eatly ehildhood intervention] services not affected by the
change while the IFSP team develops the IFSP revision and gathers
required signatures.

(h) If services remain the same, the documentation must de-
scribe the rationale for making no changes and for recommending con-
tinued services.

(1) Ifnew goals are developed, the documentation must be pro-
vided to the parent.

() A change of service coordinator does not require a periodic
review.

$350.1019. Annual Meeting to Evaluate the Individualized Family
Service Plan [HFSP].

(a) The annual meeting to evaluate the IFSP is conducted after
determination of continuing eligibility as described in §350.823 of this
chapter (relating to Continuing Eligibility Criteria). [feHewing deter-
mination of continuing eligibility.]

(b) In addition to all requirements in 34 CFR §303 342,

[§303.342 (relating to Procedures for IESP development; review; aﬁd
evaluation);] the documentation of an annual meeting to evaluate

[Annual Meeting to Evaluate] the IFSP must [meet the requirements
for Complete Review and] include a [documented] team discussion of:

(1) a current description of the child including:

(A) [reviews of the] current evaluations and other in-
formation available from ongoing assessment of the child and family
needs;

(B) health, vision, hearing, and nutritional status; and

(C) present levels [level] of development related to the
three annual child outcome ratings found in §350.1307[§10814307] of

this chapter (relating to Child Outcomes); [Outeomes) including:]
i) the functional abilities and strengths of the

1#)  the developmental needs of the child; and}
velopment:}
(2) progress toward achieving the IFSP goals; and

(3) any needed modification of the goals and ECl[early
childhood intervention] services.

(c) [()] Services provided under an IFSP that has not been
evaluated and is not based on a current evaluation and current assess-
ment of needs do [are] not meet the requirements for [fully appreved)]
ECI services.

(1) If the subrecipient [eentractor] is at fault, HHSC may
disallow and recoup expenditures.

f2) IHthe parent has not consented to ot has not cooperated
with the re-determination of eligibility; the contractor must folow the

procedures in §108:807 of this title (relating to Eligibility)]

(2) [€3)] If the parent fails to consent or fails to cooperate
in necessary re-evaluations or re-assessments, the subrecipient must
respond as indicated in §350.823(c) of this chapter. [re developmental
delay or needs may be legitimately determined. The contractor must
send prier written notice that the child has no documented eurrent delay
or no documented current needs at least 14 days before the contractor
discontinues serviees on the I1ESP, unless the parent:|
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[(A) immediatcly consents to and cooperates with all
necessary evaluations and assessments; and]

{B) consents to all or part of a new IESP]

(d) [€e)] The parent retains procedural safeguards including
the rights to use local and state complaint processes, request mediation,
or request an administrative hearing pursuant to 40 TAC §101.1107 [ef
this title] (relating to Administrative Hearings Concerning Individual
Child Rights).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404097

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER K. SERVICE DELIVERY

26 TAC §350.1101
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

$350.1101.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404098

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢
26 TAC §§350.1104, 350.1108, 350.1111
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state

agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendment affects Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$§350.1104. Early Childhood Intervention Services Delivery.

(a) ECI services [Early childhood intervention serviees]
needed by the child must be initiated in a timely manner and delivered
as planned in the IFSP. [Individualized Eamily Service Plan (HESP).]

(b) Only qualified staff members, as described in Subchapter
C of this chapter (relating to Staff Qualifications), are authorized to
provide ECI [early ehildhood intervention] services.

(c) [()] The subrecipient [eentraeter] must ensure that ECI
[early childheed intervention] services are appropriate, as determined
by the IFSP team, and based on scientifically based research. [researeh;
to the extent practicable:]

(d) In addition to the requirements in 34 CFR §303.13, ECI
[earhy ehildhood intervention] services, with the exception cited in sub-
section (g)[€e)] of this section, must be provided:

(1) according to a plan and with a frequency that is indi-
vidualized to the parent and child to effectively address the goals es-
tablished in the IFSP;

(2) only to children who are located in the state of Texas at
the time a service is delivered; [of serviee delivery;]

(3) in the presence of the parent or other routine caregiver,
with an emphasis on enhancing the family's capacity to meet the devel-
opmental needs of the child; and

(4) inthe child's natural environment, as defined in 34 CFR
§303.26, unless the criteria listed in 34 CFR §303.126 are met and
documented in the case record. [and may be provided via telehealth]

(e) With [with] the written consent of the parent, ECI services
may be provided via telehealth. [parent:] If the parent declines to con-
sent to telehealth for some or all services, those services must be pro-
vided in person.

of this subchapter (relating to Capacity to Provide Early Childhood

HA) acecording to a plan and with a frequeney that is
individualized to the parent and child to effectively address the goals
established in the IFSP; and]

[(B) with a parent or other routine caregiver, with an
emphasis on enhancing the family's capacity to meet the developmental
needs of the child; and}

[(A) when a child who resides in Texas is not located in

HB) in a setting other than a child's natural enviren-

ment.]
(f) [(d)] ECI [Early Intervention] services must:

(1) address the development of the whole child within the
framework of the family;
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(2) enhance the parent's competence to maximize the
child's participation and functional abilities within daily routines and
activities; and

(3) be provided in the context of natural learning activities
in order to assist caregivers to implement strategies that will increase
child learning opportunities and participation in daily life.

(g) Family education and training, as defined in §350.1105(5)
of this subchapter (relating to Capacity to Provide Early Childhood
Intervention Services):

(1) must be provided:

(A) according to a plan and with a frequency that is in-
dividualized to the parent and child to effectively address the goals es-
tablished in the IFSP; and

(B) with a parent or other routine caregiver, with an em-
phasis on enhancing the family's capacity to meet the developmental
needs of the child; and

(2) may be provided:

(A) when a child who resides in Texas is not located in
the state at the time of service; and

(B) inasetting other than a child's natural environment.

(h) [€e)] The subrecipient [eentractor] must provide a service
coordinator and an interdisciplinary team for the child and family
throughout the child's enrollment.

(i) [€D] The subrecipient [eentractor] must make reasonable
efforts to provide flexible hours in programming [in erder] to allow the
parent or routine caregiver to participate.

(G) [€®] The subrecipient [eontraetor]| must comply with all re-
quirements in Subchapter B of this chapter (relating to Procedural Safe-
guards and Due Process Procedures) when planning and delivering ECI
[early childhood intervention] services.

(k) [()] Services must be monitored by the IFSP team to as-
sess child progress as described in §350.1017 of this chapter (relating

to Periodic Reviews). [interdiseiplinary team at least onee every six
months to determine:|
spensive to the family's identified goals for the ehild: and]

13) whether modifications to the plan are needed-}

must be documented in the case record.]

$350.1108.  State-Funded [State Funded] Respite Services.
(a) The state's [Texas] General Appropriations Act authorizes

reimbursement to the enrolled child's family for respite services that
are not directly related to IFSP goals.

(b) Respite services are defined as the care of an enrolled child
by arelative or substitute caregiver on a short-term or intermittent basis
to provide the child's parent with a break from caring for his or her
child. Respite services do not include the routine care of a child for the
purposes of allowing a parent to attend work or school.

(c) The subrecipient [eontractor] must develop and implement
a process for administering the state-funded [state funded] reimburse-
ment of respite services.

(1) The subrecipient [eentractor] may collaborate with
other ECI subrecipients [eentraetors] within their respective consor-
tium to administer the funds.

(2) The subrecipient [eentractor] must identify existing
respite resources in the community, including potential respite ser-
vice providers and additional funding sources, before authorizing
state-funded [state funded] respite reimbursement.

(3) The subrecipient [eentractor] may provide reimburse-
ment for respite services up to the hourly limit set by HHSC ECI,
based on the individual needs of the [20 heurs of respite per child per
month; based on the individual needs of the] family. The subrecipient
[eontractor] may exceed the hourly [20 heurs] respite limit only if:

(A) the family has more than one child enrolled in the
ECI program; and

(B) the IFSP team determines that the children cannot
be cared for by a single respite provider.

(4) If the parent and the service coordinator do not agree
on the complexity of care, based on the needs of the child, and the ECI
reimbursement rate, the subrecipient's ECI program director decides
the complexity of care and reimbursement rate.

(5) The subrecipient [eentraeter] must have a process
for prioritizing requests for state-funded [state funded] respite
reimbursement, and the [reimbursement- The| process must include
consideration of:

(A) how respite will benefit the family relationship; and
(B) past use of respite services.

(6) If state respite funds are not available at the time of a
request, the subrecipient [eentraetor] places the eligible family on a
waiting list for respite funds.

(7) State respite funds cannot be used to pay:

(A) insurance co-payments, insurance deductibles, or
insurance premiums;

(B) aparent to provide respite services to his or her own
child;

(C) individuals who live in the same household as the
child;

(D) individuals under 18 years of age; or

(E) costs for the care of siblings of the eligible child.

(d) The subrecipient [eentraeter] must maintain auditable
records of state-funded respite reimbursement.

(e) The subrecipient [eentractor] must report the number of
children whose families received state-funded [state funded] reim-
bursement of respite services for each month of the contract period as
directed by HHSC.

(f) The service coordinator must:

(1) assist the parent in identifying available family and
community resources;

(2) assist the parent in determining the type (for example,
individual setting, group setting, care in the child's home, or care out
of the child's home) and frequency of respite needed;

(3) assist the parent in applying for available state funds for
reimbursement of respite services, if needed;
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(4) determine the complexity of care, based on the needs
of the child;

(5) inform the parent of the following:
(A) state funds under this provision are limited,;
(B) the state's annual hourly limits per child;
(C) the hourly co-pay based on family size and income;

(D) the state's level of reimbursement based upon the
complexity of care, frequency, and hourly co-pay;

(E) the subrecipient's [eontraeter's] criteria for prioritiz-
ing requests for state funds for reimbursement of respite services and
placement on the waiting list; and

(F) the process for requesting a review and decision by
the program director if the parent and the service coordinator do not
agree on the frequency and complexity of care, based on the needs of
the child, and the ECI reimbursement rate.

(g) The service coordinator must explain to the parent
what responsibilities the parent has [their respensibility] regarding
state-funded [state funded] reimbursement for respite services. The
parent is responsible for:

(1) selecting and supervising a respite provider;
(2) scheduling the respite care with the provider;
(3) paying the provider after the respite care is provided;

(4) submitting the completed respite voucher to the
subrecipient [eentractor] within one month of the voucher's expiration
date;

(5) assuming any liability for the selection and use of spe-
cific respite providers; and

(6) complying with any potential tax or Internal Revenue
Service [IRS] requirements related to the use of state-funded [state
funded] respite reimbursement.

(h) The following events must occur in order:

(1) the subrecipient [eontractor| determines the number of
hours and the level of care for each month, the number of months
approved, the beginning and ending dates of the agreement, and the
hourly co-pay required;

(2) the subrecipient [eentraetor] completes all required in-
formation on the respite funding agreement;

(3) the parent, the service coordinator or other assigned
staff member, and the program director (or designee)[;] sign the com-
pleted respite funding agreement;

(4) the subrecipient [eentraetor] gives the parent a respite
voucher for each calendar month in which respite services are ap-
proved;

(5) the parent schedules respite with the respite provider;

(6) the respite provider signs the respite voucher after pro-
viding the respite care;

(7) the parent completes, signs, and returns the voucher to
the subrecipient [eentraeter]| within one month of the voucher's expira-
tion date; and

(8) the subrecipient [eentraeter] reimburses the parent no
more than [within] 30 days after the [ef] receipt of an accurately com-
pleted voucher.

§$350.1111.  Service Delivery Documentation Requirements.
Documentation of each service contact must include:

(1) the name of the child;

(2) the name of the subrecipient; [ECI contractor and]

(3) the name and the discipline of the ECI professional;
[service provider:]

(4) [63)] the date, start time, length of time, and place of
service;

(5) [(] method (individual or group);

(6) [€5)] a description of the techniques by which the
provider engaged the family or routine caregiver in activities to meet
the developmental needs of the child, which [ehild: Fhis] includes:

(A) coaching and strategies provided [instruetions] to
the family or caregiver;

(B) discussing how activities apply to child and family
routines; and

(C) modeling intervention techniques within everyday
learning opportunities, including a description of the opportunity for
the caregiver's return demonstration;

(7) [€6)] the IFSP goal or goals that were [was] the focus
of the intervention;

(8) [€A)] the child's progress related to the IFSP goals ad-
dressed during the service; [geals in the HESP;]

(9) [€8)] relevant new information about the child provided
by the family or other routine caregiver; [and]

(10) [@®)] the ECI professional's [serviee previder's]
signature; and [signature:]

(11) the ECI professional's credential.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404099

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER L. TRANSITION
26 TAC §350.1201
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.
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The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

§350.1201.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Purpose.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404100

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

26 TAC §§350.1203, 350.1207, 350.1209, 350.1211,
350.1213, 350.1215, 350.1217, 350.1219, 350.1221

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$§350.1203.  Definitions.

The following words and terms, when used in this subchapter, will have
the following meanings, unless the context clearly indicates otherwise.

(1) Community transition meeting [Transition Meet-
ing]--A meeting held to discuss how the subrecipient[contractor]
will assist the famlly with transitioning from ECI [early ehildhood
intervention| services to community services, activities, places, or
programs that the family would like the child to participate in after
exiting ECI [early childhood intervention] services.

(2) LEA notification [Netifieation]--A notification sent
[Netification] to the LEA of a child who is potentially eligible for
ECSE [EEA] services. [The parent may opt out of the LEA Netifiea-
tion. ]

(3) LEA notification opt out [Netification Opt Out]--The
parent's choice not to allow the subrecipient [eentraeter] to send the
child's limited personally identifiable information to the LEA to meet
[EEA Netifieation] requirements in §350.1211 of this subchapter (re-
lating to Local Education Agency Notification of Potential Eligibility
for Early Childhood Special Education Services).

(4) LEA transition conference [Transition Conferenee]--A
meeting to discuss ECSE services [EEA special edueation serviees] and
eligibility determination for [special education serviees for] children
who are potentially eligible for ECSE [speeial education] services.

(5) Limited personally identifiable information [Persenally
Identifiable Information]--The child's and parent's names, addresses,

and phone numbers; child's date of birth; service coordinator's name;
and language spoken by the child and family.

(6) Transition planning [Planning]|--The process of identi-
fying and documenting appropriate steps and transition services to sup-

port the child and family to smoothly and effectively transition from
ECI [eatly childhood intervention] services to ECSE [EEA speeial edu-
eation] services or other community services, activities, places, or pro-
grams that the family would like the child to participate in after exiting
ECI [early ehildhood intervention] services.

§350.1207.  Transition Planning.

(a) Transition planning is a process for [that invelves] devel-
oping and updating appropriate transition steps and transition services:

(1) jointly with families; and
(2) based on recommendations from the IFSP
[Individualized Eamily Service Plan ESP)] team.

(b) All transition activities must be documented in the child's
record.

(c) The IFSP must contain an appropriate general transition
statement.

(d) The subrecipient [eentractor] must conduct an IFSP [a]
meeting, which includes the parent, in accordance with 34 CFR
§303.342(d) and (e) and §303.343(a), to plan and document transition
[apprepriate] steps and transition services [in the HESP].

(1) Except as provided in subsections (f) and [-] (g) of this
section, the meeting to plan and document transition [apprepriate] steps
and transition services [in the FESP] must be conducted: [conducted]

(A) no less [net fewer] than 90 days before the child's
third birthday; and [days; and at the diseretion of all parties;]

(B) not more than nine months before the child's third

birthday.

(2) Ifthe child is referred and determined to be eligible for
ECI services more than 45 but less than 90 days before the child's third
b1rthday, [apprepriate] transition steps and transition [transitions] ser-
vices must be included in the child's initial IFSP.

(3) [€2] If transition planning occurs at a periodic review
instead of an initial or annual IFSP meeting, the meeting must meet the
requirements in 34 CFR §303.342(d) and (e) and §303.343(a).

(4) [€3)] The appropriate transition steps and transition ser-
vices that the IFSP team plans at the meeting must be documented in
the IFSP and must include:

(A) timelines and responsible party for each transition
activity;

(B) discussions with and training of parents, as appro-
priate, regarding future placements and other matters related to the
child's transition;

(C) procedures to prepare the child for changes in ser-
vice delivery, including steps to help the child adjust to and function in
a new setting;

(D) the family's choice for the child to transition into
a community or educational program or for the child to remain in the
home;

(E) identification of transition [apprepriate] steps and
transition services, as determined [deemed Heeessafy] by the IFSP
team, to support the family's exit from ECI services to ECSE or
other community services, [early ehildhood intervention services to
Local Education Ageney (LEA) speeial education services or other
appropriate] activities, places, or programs the family would like the
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child to participate in after exiting ECI [early childhood intervention]
services;

(F) confirmation that the transition notification, which
requires child find information to be sent [transmitted] to the LEA [or
other relevant ageney;| has occurred;

(G) program options, if the child is potentially eligible
for ECSE [speeial edueation] services, for the period from the child's
third birthday through the remainder of the school year; and

(H) for children who are likely to be eligible for long-
term [speeialized] services and supports, information on Texas Medic-
aid waiver programs for people with disabilities or special health care
needs, including information on how to add children to the waiver in-
terest lists.

(e) The child's planned transition steps and transition services
must be updated and documented in the IFSP anytime the:

(1) IFSP team identifies new transition [appreptiate] steps
and transition [transitional] services; and

(2) parent's goals for the child evolve and change.

(f) At any time during the child's enrollment in ECI [early
childhood intervention] services, the IFSP team must, upon parental
request, meet to plan steps to support the child and family to transition:

(1) from one [contractor] to another

subrecipient [ecentractor];

subrecipient

(2) from one family setting to another family setting; or
(3) when the family is moving out of state.

(g) Ifthe child is referred fewer than 45 days before the child's
third birthday, the IFSP team is not required to plan transition steps
and transition services. If the child is potentially eligible for ECSE
[prescheol speeial edueation] services, the subrecipient [eentraetor]
must, with written parental consent, refer the child directly to the LEA
as soon as possible.

(h) The subrecipient [eontractor] must comply with all re-
quirements in Subchapter B of this chapter (relating to Procedural
Safeguards and Due Process Procedures).

§350.1209.  State Education Agency [SEA] Notification.

HHSC coordinates the SEA [State Edueation Ageney's (SEA)] noti-
fication of children potentially eligible for ECSE, [speeial education
serviees;] in compliance with 34 CFR §303.209(b).

(1) HHSC will send notification of children potentially eli-
gible for ECSE [speeial edueation] services to the SEA at least 90 days
before each child's third birthday, or as soon as possible for children
who are determined eligible for ECI services more than 45 but less
than 90 days before the child's third birthday.

(2) If a referral is received for a child fewer than 45 days
before the child's third birthday and the child may be potentially eligi-
ble for ECSE [preschool special edueation]| services, HHSC will, with
written parental consent, refer the child directly to the SEA.

$§350.1211.  Local Education Agency [(EEA)] Notification of Poten-
tial Eligibility for Early Childhood Special Education Services.

(a) The IFSP team determines if a child who is two years old or
older receiving ECI services is potentially eligible for ECSE. [The eon-
a tweo year old receiving early childhood intervention serviees is poten-

(b) If the IFSP team determines the child is potentially eligi-
ble for ECSE, the subrecipient must provide notification to the LEA

as soon as possible, unless the parent opts out of the disclosure as de-
scribed in §350.1213 of this subchapter (relating to The Family's Right
to Opt Out of the Local Education Agency Notification).

(1) Written parental consent is not required for the
subrecipient [eontractor] to send the LEA Notification [ef Potentially
(relating to LEA Notification Opt Out)].

(2) Written parental consent is required before sending in-
formation other than the child's limited personally identifiable informa-
tion to the LEA.

(c) For achild whose parent has not opted out of the disclosure
as described in §350.1213 of this subchapter: [subehapter;]

(1) the subrecipient [eentraetor] must notify the LEA at
least 90 days before the child's third birthday that the child is poten-
tially eligible for ECSE services; and [preschool speeial edueation ser-
viees:|

(2) the subrecipient [The eontractor] must send the LEA for
the area in which the child resides the LEA Notification, [Netification
of Potentially Eligible for Special Education Services;] which con-
tains the child's limited personally identifiable information as defined
in §350.1203(5) of this subchapter (relating to Definitions).

(d) If the subrecipient [eentractor] determines a child is eligi-
ble for ECI [early childheod intervention] services less [fewer| than
90 days and more than 45 days before the child's third birthday, the
subrecipient [eentractor] must determine as soon as possible whether
the child is potentially eligible for ECSE [preschool special education]
services. [H%heeeﬂt%aeterdet%miﬁes%heehﬂdispeteﬂﬁaﬂyeﬁg&ble
for preschool special education services; the contractor must provide
netification to the LEA as soon as pessible; unless the parent opts out
of the disclosure as deseribed in §350-1213 of this subchapter.|

(e) If the subrecipient [eentractor] receives a referral for a
child fewer than 45 days before the child's third birthday and the child
may be potentially eligible for ECSE: [prescheel special education
serviees;]

(1) the subrecipient [contractor] must, with written
parental consent, refer the child directly to the LEA; and [EEA]

(2) the subrecipient [The eentraeter] is not required to con-
duct pre-enrollment procedures, an evaluation, an assessment, or an
initial [FSP meeting.

(f) To assist the LEA in determining eligibility, the
subrecipient [eentraetor], with written parental consent, must send the
LEA the most recent:

(1) evaluations;
(2) assessments; and
(3) TIFSPs.

§$350.1213.  The Family's Right to Opt Out of the Local Education
Agency Notification [LEA Notifieation Opt Out].

(a) The parent may choose not to allow the subrecipient to:
[eontractor to]

(1) send the child's limited personally identifiable informa-
tion to the LEA; and [LEA- The contractor must:]

(2) notify the LEA of their child's potential eligibility for
ECSE services.

(b) The subrecipient must:
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(1) inform the parent of the LEA Notification [ef Peoten-
tially Eligible for Special Education Serviees] requirements before the
parent signs the initial IFSP and annually as part of the annual meeting
to review the IFSP; and

(2) explain the option to opt out of the LEA Notification
[EEA Netification Opt Out] to the parent and the consequences of this
option. [eheoice:]

(c) [(b) The parent may choose to opt out of the LEA Notifica-
tion of Potentially Eligible for Speeial Edueation Serviees:] The parent
must inform the subrecipient [eentraetor] of their decision to opt out of
the LEA Notification [EEA Netifieation Opt Out ehoiee] in writing be-
fore the scheduled notification date.

(d) [€e)] The subrecipient [eontractor] must provide the parent
written communication regarding LEA Notification that includes the
following information:

(1) what information will be disclosed to the LEA;
(2) the scheduled LEA Notification date;

(3) a clear statement that the parent must inform the
subrecipient [eentraetor] of their decision to opt out of the LEA
Notification [EEA Netification Opt Out cheiee] in writing before the
scheduled notification date; and

(4) an explanation that the child's limited personally iden-
tifiable information will be sent for LEA Notification, unless the parent
informs the subrecipient of their decision to opt out of the LEA Notifi-
cation [eentractor in writing of their EEA Neotifieation Opt Out choiee]
before the scheduled notification date.

(e) [€d)] The subrecipient [eentractor] must provide the parent
the written communication regarding LEA Notification as required in
subsection (d) [¢e)] of this section at least 10 days before limited per-
sonally identifiable information is scheduled to be released for the LEA
Notification [ef Petentially Eligible for Special Education Serviees].

(f) [€e)] If the parent opts out of the LEA Notification [ef Pe-
tentially Eligible for Special Education Serviees] at any time before the
scheduled notification date, the subrecipient [eentraetor] must:

(1) not send the child's limited personally identifiable in-
formation to the LEA;

(2) inform the parent that even if he or she opts out of LEA
Notification, he or she can later request that the child's limited person-
ally identifiable information be sent to the LEA; and

(3) document in the child's record:

(A) the date the written communication regarding LEA
Notification was provided to the parent; and

(B) the parent's written request to opt out of LEA Noti-
fication [ef Petentially Eligible for Speeial Education Serviees].

(g) [€B] If the subrecipient [eontractor| determines a child
is eligible for ECI more than 45 days but less than 90 days before
the child's third birthday and the IFSP team determines the child is
potentially eligible for special education services, the subrecipient
[eontractor] must:

(1) immediately inform the parent of the LEA Notification
requirements;

(2) explain the option to opt out of the LEA Notification to
the parent and the consequences of this option [EEA Netifieation Opt
Out to the parent and the consequences of this choice]: and

(3) comply with all other requirements in this section re-
lated to the family's right to opt out of the LEA Notification [Opt Out].

$350.1215. Reporting Late Local Education Agency [LEA] Notifica-
tions.

(a) When the subrecipient [eontractor] provides the LEA No-
tification to the LEA [of Potentially Eligible for Special Education Ser-
viees to distriets or charter schools] less than 90 days before the child's
third birthday, the subrecipient [eontractor's ECl program] must in-
clude in the notification the reason for the delay.

(b) The subrecipient [eentractor] must send the LEA for the
area in which the child resides a late LEA Notification for any child
aged 33-36 months who [whem] the IFSP team determines is poten-
tially eligible for ECSE [speeial education] services, unless the parent
has informed the subrecipient [eentraetor] in writing of their decision

to opt out of the LEA Notification. [ept-eut of EEA netification:]

§350.1217.  Local Education Agency [EEA] Transition Conference.
fta) The HESP team determines whether a child is potentially
o a child! 21 elioibilitv for ot educati s is
documented in the child's record.]
(a) [(®)] If the parent gives approval to convene the LEA
transition conference, [Transition Ceonference;] the subrecipient
[eontractor] must:

(1) meet the requirements in 34 CFR §303.342(d) and (e)
and §303.343(a), which require: [requires:]

(A) the face-to-face attendance of the parent and the
service coordinator; and

(B) atleast one other ECI professional who is a member
of the IFSP team who may participate through other means as permitted
in 34 CFR §303.343(a)(2);

(2) send an invitation at least 14 days in advance to the
appropriate representatives for the LEA that [whieh] serves the area
where the child resides;

(3) conduct the LEA transition conference [Transition
Conference] at least 90 days before the child's third birthday. The
transition conference [At the diseretion of all parties; the conference]
may occur up to nine months before the child's third birthday; and

(4) document the date of the conference in the child's
record.

(b) [€e)] The subrecipient [eontractor] must conduct the LEA
transition conference, [Fransition Conferenee;] even if the representa-
tives for the LEA that [whieh] serves the area where the child resides do
not attend, and provide the parent information about ECSE [presehoel
speeial edueation] and related services, including a description of the:

(1) eligibility definitions;

(2) timelines;

(3) process for consenting to an evaluation and eligibility
determination; and

(4) extended year services.

(c) [€&)] The subrecipient [eontraetor] is not required to con-
duct the LEA transition conference [Transition Conferenee] for chil-
dren referred to the subrecipient's [eontraetor's] ECI program less than
90 days before the child's third birthday.

(d) [€e)] The 14-day timeline for inviting the LEA representa-
tive may be changed by written local agreement between the LEA and
the subrecipient [contractor].
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(1) Ifthe subrecipient [eentractor] becomes aware of a con-
sistent pattern of the LEA representative not attending transition con-
ferences, the subrecipient [eontractor] must make efforts to meet with
the LEA to reach a cooperative agreement to maximize LEA participa-
tion.

(2) The subrecipient may [One optien is to] encourage the
LEA representative to participate in the meeting by phone if unable to
attend the meeting face-to-face. [in persen:]

(e) [€D]If the parent gives approval to have an LEA transition
conference, [Transition Conference;] but does not give written consent
to release records to the LEA, then the subrecipient [eentraeter] may
[enly] release only limited personally identifiable information to the
LEA. With written parental consent, the subrecipient may release other
personally identifiable information [may be released] to the LEA.

§$350.1219.  Transition to Local Education Agency [££A] Services.

(a) The subrecipient [eentractor] may continue to provide ECI
[early ehildhood intervention] services to the child until the child's third
birthday even if the Admission, Review, and Dismissal [(ARD}] meet-
ing has occurred and the Individualized Education Plan [(HEP)] has
been signed.

(b) The subrecipient [eentracter] may discontinue ECI [early
childhood intervention] services if the child begins receiving the same
services from the LEA when:

(1) prior written notice is given to the parent regarding the
discontinuation of ECI [early childhood intervention] services; and

(2) the IFSP is revised at an IFSP meeting.

(c) All transition activities in this section must be clearly doc-
umented in the child's record.

$350.1221.

Community/.
(a) The subrecipient [eontractor] must assist the family with

transition activities to appropriate community settings before the child

exits ECI [ehild's third birthday] if the:

(1) subrecipient determines the child is not potentially eli-
gible for ECSE services;

(2) [(H)] parent chooses for the child to transition to
supports and services in the community other than or in addition to the
LEA; [community services;]

(3) [2)] parent opts out of the LEA Notification;
[Notification of Potentially Eligible for Special Education Services;]

(4) [3)] parent refuses LEA services; or

(5) [#4)] child is determined to be ineligible for ECSE
[speeial education] services.

(b) In compliance with 34 CFR §303.209(c)(2), the
subrecipient [eentractor] must make a reasonable effort to convene a
Community Transition Meeting that meets the requirements in 34 CFR
§303.342(d) and (e) and §303.343(a), which requires the attendance of
the service coordinator and at least one other ECI professional who is
a member of the IFSP team who may participate through other means
as permitted in 34 CFR §303.343(a)(2), and also invite:

(1) representatives of the identified community settings;

(2) the Blind Children's Vocational Discovery and Devel-
opment Program specialist if the child has a vision impairment or the
HHSC Office for Deaf and Hard of Hearing Services regional specialist
if the child is deaf or hard of hearing; [has a hearing impairment;] and

Transition Into Community Supports and Services [the

(3) other program or agency representatives as appropriate.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404101

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER M. CHILD AND FAMILY
OUTCOMES

26 TAC §350.1301

STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

§350.1301.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404102

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢
26 TAC §350.1307, §350.1309
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$350.1307.  Child Outcomes.
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(a) The subrecipient [eentractor] must collect and report in-
formation on child outcomes as directed by HHSC ECI and use that
information to improve results for children and families.

(b) Child outcomes address three areas of child functioning
necessary for each child to be an active and successful participant at
home and in the community. These three outcomes are that children
will:

(1) have positive social relationships;
(2) acquire and use knowledge and skills; and
(3) take appropriate action to meet their own needs.

(c) An interdisciplinary team of at least two members must
agree on the child outcome ratings for each enrolled child at entry, an-
nual evaluation, and exit.

(1) Entry ratings must be completed:

(A) for every newly enrolled child who is 30 months of
age or younger on the date of enrollment;

(B) within two weeks of the initial IFSP or the first
[Fexas HESP;] IFSP completed in Texas; and

(C) on each of the three child outcomes for each child.

(2) Annual ratings must include the progress item for each
outcome and be completed:

(A) within two weeks of each annual evaluation and
IFSP;

(B) independently of the entry ratings; and
(C) on each of the three child outcomes for each child.

(3) Exitratings must include the progress item for each out-
come and be completed:

(A) for each child exiting the HHSC ECI [the Texas
E€1] system who had an entry rating and was enrolled in services for
at least six months; and

(B) within two weeks of the exit [dismissal] date.
(d) Documentation must:

(1) provide information that reflects the rating decisions of
the interdisciplinary team;

(2) record ratings on either the child outcomes summary
form or in another section of the child's record as identified by the
subrecipient [eentracter];

(3) include information related to the child's functional
abilities across settings, situations, and people; and

(4) identify sources of information such as evaluation, ob-
servation, or parent report.

$350.1309.  Family Outcomes.

Family outcomes and indicators of family capacity are measured using
a family survey. The subrecipient [eentraeter] is required to deliver the
family survey as directed by HHSC ECI to measure family outcomes
and indicators.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.
TRD-202404103

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

SUBCHAPTER N. FAMILY COST SHARE
SYSTEM

26 TAC §350.1401

STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, as well as Texas Govern-
ment Code §2001.039, which requires a state agency to review
and consider for readoption each of its rules every 4 years, and
Texas Government Code §531.02119, which provides that the
Executive Commissioner of HHSC shall adopt rules prohibiting
discrimination based on immunization status.

The repeal affects Texas Government Code Section 531.0055
and Texas Human Resources Code Chapter 73.

$350.1401.  Purpose.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404104

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢

26 TAC §§350.1405, 350.1411, 350.1413, 350.1431, 350.1433
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, as well
as Texas Government Code §2001.039, which requires a state
agency to review and consider for readoption each of its rules
every 4 years, and Texas Government Code §531.02119, which
provides that the Executive Commissioner of HHSC shall adopt
rules prohibiting discrimination based on immunization status.

The amendments affect Texas Government Code Section
531.0055 and Texas Human Resources Code Chapter 73.

$§350.1405.  Definitions.

The following words and terms, when used in this subchapter, will have
the following meanings, unless the context clearly indicates otherwise.

(1) Ability to pay [Pay]--The determination that the family
is financially able to pay out-of-pocket[;] for their child's ECI [early
childhood intervention] services.
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(2) Adjusted income [Inecome]--The dollar amount equal
to the family's annual gross income minus their allowable deductions.
The subrecipient [eentractor] uses adjusted income to determine the
family's ability to pay and to calculate the family's maximum charge.

(3) Allowable deductions [Peduetions]--Certain unreim-
bursed family expenses that are subtracted from the family's gross
income to calculate their adjusted income.

(4) CHIP--The Children's Health Insurance Program
[¢€HIP)] administered by HHSC.

(5) Dependent--Any person who meets the definition of 26
USC §152 [Dependent Defined].

(6) Family Cost Share System--The system of collecting
reimbursement for ECI [early childhood intervention] services from
public insurance, private insurance, and out-of-pocket payments from
families.

(7) Family size--The total number of people in the family,
including the child's parents who live in the home, the child, and other
dependents of the parent. Other dependents do not have to live in the
home, but they must be financially dependent upon the parent.

(8) Federal poverty guidelines [Poverty Guidelines]--The
poverty guidelines updated periodically in the Federal Register by the
United States Department of Health and Human Services under the
authority of 42 USC §9902(2).

(9) Gross income [laeome]--All income received by the
family considered income by the Internal Revenue Service before fed-
eral allowable deductions are applied.

(10) Inability to pay [Pay]--The determination that the fam-
ily is financially unable to make out-of-pocket payments because the
family has an adjusted income at or below 100 percent [100%] of the
federal poverty level.

(11) Maximum  charge [Charge]--The maximum
out-of-pocket amount the subrecipient [eentraetor] can charge the
family for services delivered in one calendar month.

(12) Out-of-pocket [Out-of-Pocket]--Payment [reeeived]
from the family [te pay] for their child's ECI [early childhood inter-
vention] services. This includes insurance co-pays, co-insurance, and
deductibles as well as payment for services not covered by the family's
insurance.

(13) Sliding fee scale [Eee Seale]--The HHSC-developed
scale of maximum charges that is based on the federal poverty guide-
lines.

(14) Third-party payor [Third-Party Payer]--A company,
organization, insurer, or government agency that makes payments for

the ECI [early childhood intervention] services received by a child
and family. Third-party payors include commercial insurance com-
panies, health maintenance organizations, preferred provider organiza-
tions, [HMOs; PPOs;| and public insurance such as Medicaid, CHIP,
and TRICARE.

(15) TRICARE--The U.S. Department of Defense health
care entitlement for active duty, Guard and Reserve, retired members
of the military, and their eligible family members and survivors.

$§350.1411.  Early Childhood Intervention Services Provided with No
Out-of-Pocket Payment from the Parent.

(a) The ECI [early childhoed intervention] services provided
with no out-of-pocket payment [from the parent] are:

(1) child find,;

(2) evaluation and assessment;
(3) development of the IFSP;

(4) services for children who are deaf or hard of hearing
or who have visual impairments; [to children with auditery or visual
{EP) pursuant to Texas Education Code; §29.003(b)}(1);]

(5) case management;

(6) translation and interpreter services; and

(7) administrative and coordination activities related to the
implementation of procedural safeguards and other components of the
statewide system of ECI [early ehildhood intervention] services.

(b) ECI [Eatly childhood intervention] services provided at no
out-of-pocket charge to the parent must:

(1) not be denied or delayed if the family fails to provide
information related to third-party coverage, gross income, or family
size;

(2) begin or continue regardless of whether or not the par-
ent has a signed family cost share agreement;

(3) notbe denied or delayed if the family refuses to consent
to bill or to release personally identifiable information to a third-party

payor;

(4) begin or continue during any period of reconsideration;
and

(5) continue during any suspension period.

(c) Ifthe family has an inability to pay, all ECI [IDEA Part €]
services are provided with no out-of-pocket charge to the family.

$350.1413.  Individualized Family Service Plan [HHESP)] Services
Subject to Out-of-Pocket Payment [frem the Family].

(a) IFSP services subject to out-of-pocket payment [frem the

family| are:

(1) assistive technology;

(2) Dbehavioral intervention;

(3) occupational therapy services;

(4) physical therapy services;

(5) speech-language pathology services;

(6) nutrition services;

(7) counseling services;

(8) nursing services;

(9) psychological services;

(10) health services;

(11) social work services;

(12) transportation;

(13)  SST [specialized skills training];

(14) family education and training; and

(15) any IFSP services to children with visual impairments
or who are deaf or hard of hearing that are not required by an individ-
ualized education program [(HEP)] pursuant to Texas Education Code
§29.003(b)(1).

(b) The family pays out-of-pocket up to their maximum
charge. The family's maximum charge is determined based on their
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placement on the HHSC ECI sliding fee scale, [Texas Health and
(ECD Sliding Eee Seale;] as described in §350.1431 of this subchapter
(relating to Texas Health and Human Services Commission Early
Childhood Intervention [HHSC EC€I] Sliding Fee Scale).

§$350.1431. Texas Health and Human Services Commission
[HHSE)] Early Childhood Intervention [(E€H] Sliding Fee Scale.

(a) The subrecipient [eontractor] must provide the family with
a copy of the HHSC ECI sliding fee scale. Based on family size and
income, placement on the HHSC ECI sliding fee scale determines the
family's maximum charge for services received in one calendar month.

(1) [€)] The HHSC EClI sliding fee scale assigns a set dol-
lar amount as the maximum charge for adjusted income ranges less than
or equal to 1000 percent of the federal poverty level.

(2) HHSC calculates the maximum charge for each income
range by applying a fixed percentage (ranging from 0.25 to 5 percent)
to the mid-point income within each range based on the U.S. Depart-
ment of Health and Human Services' [Serviees] most recently pub-

lished federal poverty levels. [Federal Peverty Levels:]

(b) [€e)] The [Feor ehildren and families whe enroll in ECl ser-
vices on or after 1; 2015; the] family's maximum charge
shall be pursuant to Figure: 26 TAC §350.1431(b) [§350-3431(e}] iden-
tified in this subsection. If the parent refuses to attest in writing that
information about their third-party coverage, family size, and gross in-
come is true and accurate, then the family monthly maximum payment
equals the full cost of services.

Figure: 26 TAC §350.1431(b)
[Figure: 26 TAC §350-1431(¢)]

$350.1433.  Billing Families for Individualized Family Service Plan
[HESP] Services.

(a) The subrecipient [eentraetor] must bill the family up to the
family's maximum charge.

(1) The total collection of payments, including third-party
payment and the family's out-of-pocket payment, cannot exceed the
actual cost of services.

(2) The family's total out-of-pocket for the month cannot
exceed the family's maximum charge.

(b) A balance remaining unpaid by the parent 30 days after the
bill date is delinquent unless the delay in payment is due to a delay in:

(1) third-party reimbursement; or
(2) notice of denial of a claim from a private or public third-
party payor.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404106

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 424-6580

¢ ¢ ¢
CHAPTER 745. LICENSING

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§§745.11, 745.8906, 745.8911, 745.8913, 745.8914, 745.8925,
745.8933, 745.8965, 745.8967, 745.8976, and 745.9028 -
745.9030; the repeal of §§745.8901, 745.8903, 745.8905,
745.8907 - 745.8909, 745.8923, and 745.9025 - 745.9027; and
new §§745.8905, 745.8907 and 745.9023 - 745.9027.

BACKGROUND AND PURPOSE

The purpose of the proposal is to update and clarify some of the
rules pertaining to the licensure of administrators of general resi-
dential operations (GROs) and child-placing agencies (CPAs) to
make the rules consistent with current policies, practices, and
other HHSC rules; consolidate rules; update citations and titles;
and improve the readability and understanding of the rules.

Some of the proposed changes update the administrator's li-
censing rules related to a military member, spouse, or veteran to
be consistent with the recent changes made by HHSC to §351.3
and §351.6 in Texas Administrative Code, Title 1, Part 15 that
comply with Senate Bill (S.B.) 422, 88th Legislature, Regular
Session, 2023, including (1) updating the expedited application
process for a military member, spouse, or veteran who applies
for an administrator's license or to act as an administrator with-
out a license, by clarifying that Child Care Regulation (CCR) will
process the application within 30 days after CCR receives the
application; (2) adding that a military member who is licensed in
good standing by another state with substantially equivalent re-
quirements to Texas may apply to act as an administrator with-
out obtaining an administrator's license under certain circum-
stances, which is already allowed for a military spouse; (3) clar-
ifying that a military spouse approved to act as an administrator
without a license may continue to do so for three years from the
date of the approval even if there is a divorce or similar event
that changes the marital status of the military spouse; and (4)
clarifying that an approval of a military member or spouse to act
as an administrator without a license may not be renewed.

Other proposed changes not related to the statutory changes in-
clude (1) clarifying when a child-care administrator must have
a Child-Care Administrator's License (CCAL) or a Child-Plac-
ing Agency Administrator's License (CPAAL), including clarifying
and consolidating the exceptions and the deletion of an excep-
tion for a CPAAL; (2) clarifying that CCR will waive examination,
experience, and education requirements for an applicant with a
license in good standing by another state that has licensing re-
quirements substantially equivalent to Texas, including an ap-
plicant who is a miliary member, spouse, or veteran, if the appli-
cant meets the background check requirements and is otherwise
eligible to apply for an administrator's license; (3) updating the
application requirements, including those for a military member,
spouse, or veteran, to be consistent with current application and
policy requirements; (4) clarifying other methods a military mem-
ber, spouse, or veteran may use to demonstrate competency in
the examination, experience, or education requirements for an
administrator's license; (5) waiving the replacement fee for a mil-
itary member, spouse, or veteran to obtain a copy of a lost or
destroyed administrator's license or approval letter to act as an
administrator without an administrator's license; and (6) clarify-
ing that the Child Care Enforcement Department may revoke a
military member's or spouse's ability to act as an administrator
without a license if the military member or spouse fails to com-
ply with relevant statutes, rules, and minimum standards or if the
military member or spouse is no longer licensed in good stand-
ing by another state.
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SECTION-BY-SECTION SUMMARY

The proposed amendment to §745.11 clarifies that the term
"Child Care Regulation" also represents the Child Care Regula-
tion department of HHSC.

The proposed repeal of §745.8901 deletes the rule as no longer
necessary because the content of subsection (a) is incorporated
into proposed new §745.8905 and subsection (b) is incorporated
into proposed new §745.8907.

The proposed repeal of §745.8903 deletes the rule as no longer
necessary because the content of subsection (a) is incorporated
into proposed new §745.8905 and subsection (b) is incorporated
into proposed new §745.8907.

The proposed repeal of §745.8905 deletes the rule as no longer
necessary because the content is incorporated into proposed
new §745.8905.

Proposed new §745.8905 incorporates the terms "child-care ad-
ministrator," "child-placing agency administrator," and "licensed
administrator" that were previously defined in the proposed re-
peal of §§745.8901(a), 745.8903(a), and 745.8905. Two new
terms are also added to this new rule: "another state" and "li-
censed in good standing by another state."

The proposed amendment to §745.8906 (1) replaces "Licensing"
and "we" with "Child Care Regulation (CCR)"; and (2) updates
two citations.

The proposed repeal of §745.8907 deletes the rule as no longer
necessary because the content has been updated and incorpo-
rated into proposed new §745.8907.

Proposed new §745.8907 incorporates and updates the con-
tent from the proposed repeal of §§745.8901(b), 745.8903(b),
745.8907, 745.8908, and 745.8909 relating to when a license is
required to serve as an administrator, including clarifying the ex-
ceptions for when a full CCAL is not required to serve as a child
care administrator. The rule also adds an exception that does
not require a child care administrator to have a full CCAL if the
person has a provisional CCAL according to proposed amended
§745.8913(c).

The proposed repeal of §745.8908 deletes the rule as no longer
necessary because the content has been updated and incorpo-
rated into proposed new §745.8907.

The proposed repeal of §745.8909 deletes the rule as no longer
necessary because the content has been incorporated into pro-
posed new §745.8907.

The proposed amendment to §745.8911 (1) improves the lan-
guage of the rule for better readability and understanding; (2)
updates a title; and (3) clarifies at §745.8911(b)(1) that the statu-
tory exception (Texas Human Resources Code §43.003(b)) to
serve as an administrator without a CCAL for a GRO that only
provides emergency care services is only available if the GRO
is in a county with a population of less than 40,000.

The proposed amendment to §745.8913 clarifies that CCR wiill
waive examination, experience, and education requirements for
an applicant with a license in good standing by another state if
(1) CCR determines the licensing requirements in the other state
are substantially equivalent to Texas, or (2) there is a reciprocity
agreement between Texas and the other state. In addition, to
obtain an administrator's license under subsection (a), the ap-
plicant must meet background check requirements and be oth-
erwise eligible to apply for an administrator's license. The pro-

posed rule also clarifies the language for better readability and
understanding.

The proposed amendment to §745.8914 (1) replaces "Licensing"
and "we" with "Child Care Regulation (CCR)"; and (2) provides
an example to further clarify "scope of work authorized to be
performed under the license issued by the other state."

The proposed repeal of §745.8923 deletes the rule as no longer
necessary because (1) the portion of the rule stating CCR may
issue a provisional CCAL has been incorporated into proposed
amended §745.8925; and (2) there is no basis in law for the ex-
ception to the one year of management or supervisory experi-
ence requirement for a CPAAL, which currently allows the As-
sociate Commissioner for Child Care Regulation or designee to
grant an exception when the applicant provides a compelling jus-
tification that the applicant's experience qualifies the applicant to
act as the licensed administrator for a CPA.

The proposed amendment to §745.8925 (1) clarifies that CCR
may issue a provisional CCAL if certain requirements are met;
and (2) clarifies the language of the rule for better readability and
understanding.

The proposed amendment to §745.8933 (1) substantially up-
dates the application requirements for different application sce-
narios to be consistent with current policy, including the appli-
cable forms; and (2) clarifies the language of the rule for better
readability and understanding.

The proposed amendment to §745.8965 (1) clarifies the lan-
guage of the rule for better readability and understanding; and
(2) updates titles.

The proposed amendment to §745.8967 (1) improves the lan-
guage of the rule for better readability and understanding; (2)
updates titles; and (3) clarifies that upon request the Associate
Commissioner or designee will review whether CCR exceeded
application timeframes.

The proposed amendment to §745.8976 (1) updates two cita-
tions; and (2) improves the language of the rule for better read-
ability and understanding.

Proposed new §745.9023 incorporates the proposed repeal of
§745.9025 relating to the definitions of the terms "military mem-
ber," "military spouse," and "military veteran" with minor changes
for clarity.

Proposed new §745.9024 rewrites a portion of the proposed re-
peal of §745.9026 by (1) replacing the term "special considera-
tion" with "alternative licensing" for consistency with the Texas
Occupations Code §55.004 and between CCR and HHSC rules;
and (2) clarifying that CCR will waive examination, experience,
and education requirements for a military member, spouse, or
veteran who applies for an administrator's license and either has
a license in good standing by another state that has licensing re-
quirements substantially equivalent to Texas, or previously held
an administrator's license in Texas within the last five years. To
obtain a license under this rule, the applicant meets background
check requirements and be otherwise eligible to apply for an ad-
ministrator's license.

The proposed repeal of §745.9025 deletes the rule as no longer
necessary because with minor changes for clarity the rule has
been incorporated into proposed new §745.9023.

Proposed new §745.9025 rewrites a portion of the proposed re-
peal of §745.9026 by clarifying the other methods that are avail-
able to a military member, spouse, or veteran to demonstrate
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competency in the examination, experience, or education re-
quirements for an administrator's license.

The proposed repeal of §745.9026 deletes the rule as no
longer necessary because the content has been further clarified
and incorporated and divided into proposed new §§745.9024,
745.9025, and 745.9026.

Proposed new §745.9026 (1) incorporates the portion of the re-
peal of §745.9026 that waives the application and examination
fees for a military member, spouse, or veteran who meets the
requirements to obtain an administrator's license; and (2) adds
that CCR will waive the replacement fee for a military member,
spouse, or veteran to obtain a copy of a lost or destroyed admin-
istrator's license.

The proposed repeal of §745.9027 deletes the rule as no longer
necessary because the content has been updated and incorpo-
rated into proposed new §745.9027.

Proposed new §745.9027 incorporates the proposed repeal of
§745.9027 by adding a chart to include substantially updated ap-
plication requirements for a military member, spouse, or veteran
that are consistent with current policy, including the applicable
forms.

The proposed amendment to §745.9028 updates the expedited
application process for a military member, spouse, or veteran
who has a license in another state and applies for an adminis-
trator's license or to act as an administrator without a license,
by clarifying that CCR will (1) determine whether the application
is complete withing 21 days of receiving the application; and (2)
within 30 day of receiving a complete application (A) issue the
applicant an administrator's license or approve the ability to act
as administrator without having a license; or (B) forward a recom-
mendation to the Child Care Enforcement Department to deny
the applicant an administrator's license or the ability to act as an
administrator without a license. The rule also lists the reasons
the Child Care Enforcement Department may deny an adminis-
trator's license or the ability to act as an administrator.

The proposed amendment to §745.9029 clarifies the language
of the rule for better readability and understanding.

The proposed amendment to §745.9030 (1) adds that a military
member that is licensed in good standing by another state with
substantially equivalent requirements to Texas may apply to act
as an administrator without obtaining an administrator's license
under certain circumstances, which is already allowed for a mili-
tary spouse; (2) improves the language of the rule for better read-
ability and understanding; (3) deletes a definition for "license in
good standing by another state" as not necessary because the
definition has been incorporated into new proposed §745.8905;
(4) creates a new chart to clarify that a military spouse approved
to act as an administrator without a license may continue to do
so for three years from the date of the approval even if there is
a divorce or similar event that changes the marital status of the
military spouse; (5) clarifies that a military member or spouse
may request, at no cost, a replacement letter that approves the
member or spouse to act as an administrator without obtaining
an administrator's license; (6) clarifies that the Child Care En-
forcement Department may revoke the person's ability to act as
an administrator without a license if the person fails to comply
with relevant statutes, rules, and minimum standards or if the
military member or spouse is no longer licensed in good stand-
ing by another state; and (7) clarifies that an approval of a military
member or spouse to act as an administrator without a license
may not be renewed.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create new regulations;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will increase the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with these rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules (1) are necessary to protect the health,
safety, and welfare of the residents of Texas; (2) do not impose a
cost on regulated persons; and (3) are necessary to implement
legislation that does not specifically state that §2001.0045 ap-
plies to the rules.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect, the public benefit will be (1) CCR
will be complying with statutory requirements; (2) simplified rules
related to the process for obtaining an administrator's license;
and (3) the possibility of having more administrators for GROs
and CPAs.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons required to comply with the proposed rules because the
proposal does not impose any additional costs or fees on per-
sons required to comply with these rules.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
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ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed by
email to Gerry.Williams@hhs.texas.gov.

Written comments on the proposal may be submitted to Gerry
Williams, Rules Writer, Child Care Regulation, Texas Health and
Human Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 24R060" in the subject
line.

SUBCHAPTER A. PRECEDENCE AND
DEFINITIONS

DIVISION 1. DEFINITIONS FOR THE
LANGUAGE USED IN THIS CHAPTER
26 TAC §745.11

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Human
Resources Code (HRC) §43.005, which states the Executive
Commissioner for HHSC may adopt rules to administer Chapter
43; and Texas Occupations Code §§55.004, 55.0041, and
55.005, which requires HHSC to adopt rules for the issuance
of an administrator's license to a military member, spouse, or
veteran.

The amendment affects Texas Government Code §531.0055,
HRC §43.005, and Texas Occupations Code §§55.004, 55.0041,
and 55.005.

$745.11.
ter?

What words must a person [£] know to understand this chap-

The following words have the following meanings when used in this
chapter:

(1) I, my, you, and your--An applicant or permit holder,
unless otherwise stated or the context clearly indicates otherwise.

(2) We, us, our, [and] Licensing, and Child Care Regula-
tion--The Child Care Regulation department of the Texas Health and
Human Services Commission.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.
TRD-202404054

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ L4 ¢
SUBCHAPTER N. ADMINISTRATOR'S
LICENSING
DIVISION 1. OVERVIEW OF ADMINISTRA-

TOR'S LICENSING

26 TAC §§745.8901, 745.8903, 745.8905, 745.8907 -
745.8909, 745.8923

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Human
Resources Code (HRC) §43.005, which states the Executive
Commissioner for HHSC may adopt rules to administer Chapter
43; and Texas Occupations Code §§55.004, 55.0041, and
55.005, which requires HHSC to adopt rules for the issuance
of an administrator's license to a military member, spouse, or
veteran.

The repeals affect Texas Government Code §531.0055, HRC
§43.005, and Texas Occupations Code §§55.004, 55.0041, and
55.005.

$§745.8901. What is a child-care administrator?

$745.8903.  What is a child-placing agency administrator?
$745.8905. What is a licensed administrator?

$745.8907.  When must I have a Child-Care Administrator's License?
(CCAL)?

$745.8908.  Where may a person serve as a child-care administrator

with a provisional Child-Care Administrator's License (CCAL)?

$§745.8909.  When must I have a full Child-Placing Agency Adminis-
trator's License (CPAAL)?

§745.8923.  What if I do not meet the one year of management or
supervisory experience required for a Child-Care Administrator's Li-
cense (CCAL) or a full Child-Placing Agency Administrator's License
(CPAAL)?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404058

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢
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26 TAC §§745.8905 - 745.8907, 745.8911, 745.8913,
745.8914, 745.8925

STATUTORY AUTHORITY

The amendments and new rules are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by the health and human services agencies;
Texas Human Resources Code (HRC) §43.005, which states
the Executive Commissioner for HHSC may adopt rules to ad-
minister Chapter 43; and Texas Occupations Code §§55.004,
55.0041, and 55.005, which requires HHSC to adopt rules for
the issuance of an administrator's license to a military member,
spouse, or veteran.

The amendments and new rules affect Texas Government
Code §531.0055, HRC §43.005, and Texas Occupations Code
§§55.004, 55.0041, and 55.005.

§745.8905.
chapter?
These terms have the following meanings:

What terms must a person know to understand this sub-

(1) Another state--Includes:
(A) Any state in the United States other than the State

of Texas;
(B) Any territory of the United States; or
(C) The District of Columbia.

(2) Child-care administrator--A person who:

(A) Supervises and exercises direct control over a gen-
eral residential operation, including a residential treatment center, as
described in Figure: 26 TAC §745.37(2) of this chapter (relating to
What specific types of operations does Licensing regulate?); and

(B) Is responsible for the operation's program and per-
sonnel, regardless of whether the person has an ownership interest in
the operation or shares duties with anyone.

(3) Child-placing agency administrator--A person who:

(A) Supervises and exercises direct control over a child-
placing agency, as described in Figure: 26 TAC §745.37(2) of this

chapter; and

(B) Isresponsible for the agency's program and person-
nel, regardless of whether the person has an ownership interest in the
agency or shares duties with anyone.

(4) Licensed administrator--A licensed child-care adminis-
trator or a licensed child-placing agency administrator.

(5) Licensed in good standing by another state--Requires
the license issued by another state to be:

(A) Valid, active, and current (has not expired); and

(B) Not subject to a disciplinary action or corrective ac-

tion.
§745.8906. What type of administrator's license may Child Care Reg-
ulation (CCR) [Lieensing] issue to an applicant?

CCR [We] may issue an administrator's license to an applicant as de-
scribed in the following chart.[:]

Figure: 26 TAC §745.8906

[Eigure: 26 TAC §745:8906]

§745.8907.  When is a person required to have a license to serve as

(a) A person must have a full Child-Care Administrator's Li-
cense (CCAL) to serve as a child-care administrator for a general resi-
dential operation, including a residential treatment center, except:

(1)  When serving as a child-care administrator for an ex-
empt general residential operation that only provides emergency care
services according to §745.8911 of this division (relating to When may
a person serve as a child-care administrator of a general residential op-
eration that only provides emergency care services without having a
Child-Care Administrator's License (CCAL)?); or

(2) When serving as a child-care administrator under a pro-
visional CCAL according to:

(A) §745.8913(c) of this division (relating to When can
licensure in another state qualify an applicant for an administrator's
license under this subchapter?); or

(B) §745.8925 of this division (relating to How does an
applicant qualify for a provisional Child-Care Administrator's License
(CCAL) if the applicant does not meet the minimum management or
supervisory experience required for a full CCAL?) at a general resi-
dential operation that meets the requirements of §748.532 of this title
(relating to When can a child-care administrator with a provisional li-
cense serve as the administrator for a general residential operation?).

(b) A person must have a full Child-Placing Agency Admin-
istrator's License to serve as a child-placing agency administrator.

§745.8911.  When may a person serve as a child-care administrator of

a [Foer] general residential operation [eperations] that only provides
[provide] emergency care services without having[; in what eirenm-
stances do 1 not need] a Child-Care Administrator's License (CCAL)

[(CCAL) to be a child-care administrator]?
(a) A person may serve as a child care administrator without
having [¥Yeu do net need] a CCAL if:

(1) The person would be serving as a child care adminis-
trator for a [we exempt the] general residential operation that only pro-
vides emergency care services; and

(2) Child Care Regulation exempts the general residential
operation from needing a licensed child-care administrator after receiv-
ing the information required under subsection (b) of this section.

(b) To qualify for the exemption described in subsection (a) of
this section, the governing body or designee of the emergency shelter
must send to the Associate [Assistant] Commissioner for Child Care
Regulation [Child-Care Licensing] a letter that includes the following:

(1) The name of the county with a population of less than
40,000 where the operation is located;

(2) The date that the operation's governing body adopted a
resolution certifying that the operation made a reasonable attempt to
hire a licensed child-care administrator but was unable to do so;

(3) A statement that the governing body adopted the reso-
lution by a majority vote;

(4) The name of the unlicensed administrator hired; and

(5) A statement of the administrator's qualifications, in-
cluding any areas where the person's qualifications do not meet the
requirements for a CCAL.

§$745.8913.  When can [€an my] licensure in another state qualify an
applicant [me] for an administrator's license under this subchapter?
(a) Child Care Regulation (CCR) will [We may] waive the ex-
amination, experience, and education prerequisites for a full admin-
istrator's license under §745.8915 of this division (relating to How

an administrator?

do I qualify for a full Child-Care Administrator's License (CCAL)?),
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§745.8917 of this division (relating to How do I qualify for a full
Child-Placing Agency Administrator's License (CPAAL)?), or both,
[any prerequisite for you to get an administrator's license from us] if
the applicant [yeu have a valid administrater's license from anether
state and]:

(1) Islicensed in good standing by another state; and
(2) Either:

(A) CCR determines the [The] other state's license re-
quirements are substantially equivalent to the requirements for a license
according to [ander this subehapter; as determined by Licensing under]
§745.8914 of this division [subehapter] (relating to How does Child
Care Regulation (CCR) [Licensing] determine whether another state's
licensing requirements are substantially equivalent to the requirements
for an administrator's license under this subchapter?); or

(B) [€2)] There is a reciprocity agreement between
Texas and the other state.

(b) To be eligible to obtain a license under subsection (a) of
this section, the applicant must be eligible to:

(1) Receive and continue to maintain an administrator's li-
cense, as specified in §745.775(c) of this chapter (relating to How may
a criminal conviction or a child abuse or neglect finding affect my abil-
ity to receive or maintain an administrator's license?); and

(2) Apply for an administrator's license under
§745.9037(c) of this subchapter (relating to Under what circumstances
may Licensing take remedial action against my administrator's license
or administrator's license application?).

(c) [(®)] CCR [We] may issue a provisional license to an ap-
plicant licensed by another state if the applicant meets [you enee you
&pp]ryfe#aehﬂd—eafeadmms&a{eﬁsheenseﬁemusaﬂdmeet] the re-
quirements in Human Resources Code §43.0081(a)(1) [§43-0081].

§745.8914. How does Child Care Regulation (CCR) [Licensing] de-
termine whether another state's licensing requirements are substan-
tially equivalent to the requirements for an administrator's license un-
der this subchapter?

CCR [We] will review and evaluate the following criteria when deter-
mining whether another state's licensing requirements are substantially
equivalent to the requirements for an administrator's license under this
subchapter and Chapter 43 of the Texas Human Resources Code:

(1) Whether the other state requires an applicant to pass an
examination that demonstrates competence in the field of child care ad-
ministration or placing children in residential settings, as appropriate,
[in erder] to obtain the license;

(2) Whether the other state requires an applicant to meet
the full-time experience qualifications, as described in this division,
[in erder] to obtain the license;

(3) Whether the other state requires an applicant to meet
the education qualifications, as described in this division, [in erdet] to
obtain the license; and

(4) The other state's license requirements, including the
scope of work authorized to be performed under the license issued by
the other state. For example, the license in the other state must require
an administrator to meet responsibilities equivalent to those that an
administrator of an applicable residential child-care operation in Texas
must meet.

§745.8925.  How does an applicant [de ] qualify for a provisional
Child-Care Administrator's License (CCAL) if the applicant does [{ do]

not meet the minimum management or supervisory experience required
for a full CCAL?

If an applicant does [yeu do] not meet the minimum management or su-
pervisory experience in §745.8919(a) of this division (relating to What
qualifies as one year of experience in management or supervision of
personnel and programs required for a full Child-Care Administrator's
License (CCAL) or full Child-Placing Agency Administrator's License
(CPAAL)?), the applicant [yeu] will qualify for, and Child Care Reg-
ulation (CCR) may issue, a provisional CCAL if:

(1) The applicant meets [You meet] the requirements in

§745.8915(a)(1), (2), and (4) [§7458915(H); (2); and (4] of this divi-
sion (relating to How do I qualify for a full Child-Care Administrator's

License (CCAL)?);

(2) The applicant has [You have] six months of full-time
experience in management or supervision of personnel as specified in
§745.8927 of this division (relating to What qualifies as six months of
experience in management or supervision of personnel required for a
provisional Child-Care Administrator's License (CCAL)?); and

(3) CCR has [We have] not denied the applicant [yeu] a full
CCAL for an issue identified in §745.9037(a) of this subchapter (relat-
ing to Under what circumstances may Licensing take remedial action
against my administrator's license or administrator's license applica-
tion?) while the applicant [yex] had a provisional CCAL.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404059

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ L4 L4
DIVISION 2. SUBMITTING [¥OUR]
APPLICATION MATERIALS
26 TAC §745.8933
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Human
Resources Code (HRC) §43.005, which states the Executive
Commissioner for HHSC may adopt rules to administer Chapter
43; and Texas Occupations Code §§55.004, 55.0041, and
55.005, which requires HHSC to adopt rules for the issuance
of an administrator's license to a military member, spouse, or
veteran.

The amendment affects Texas Government Code §531.0055,
HRC §43.005, and Texas Occupations Code §§55.004, 55.0041,
and 55.005.

$745.8933.  What must a complete application to become a licensed
administrator include?

(a) A complete application to become a licensed administrator
must include:
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(1) A completed Application for a Child Care Administra-

by another state [Documentation related to each administrator's license

tor License or a Child-Placing Agency Administrator License (Form
3015) [application form];

(2) An official, stamped [A] transcript or certification on
letterhead [of verifieation] from the appropriate educational institutions
to substantiate [yeur] educational qualifications;

(3) Three completed references, using Administrator Li-

currently held outside of Texas]; and

(5) [€] A copy of the regulations pertaining to the [eurrent
out-of-state administrator's| license issued by another state or a web
address where the regulations can be found.

(d) A military member, military spouse, or military veteran ap-
plying for an administrator's license through alternative licensing or

censing - Reference for an Applicant (Form 3016), including:

(A) Two professional references who can attest to work
experience and competence as a child-care administrator or child-plac-
ing agency administrator, as applicable; and [that verify your profes-
sional skills; charaeter; and if applicable; two years of full-time work
experienee;]

(B) [¢4)] An employer or supervisor reference that doc-
uments [your] one year of management or supervisory experience as
described in §745.8919 of this subchapter (relating to What qualifies
as one year of experience in management or supervision of personnel
and programs required to qualify for a full Child-Care Administrator's
License (CCAL) or a full Child-Placing Agency Administrator's Li-
cense (CPAAL)?);

(4) [€6)] A notarized Affidavit for Applicants for Employ-
ment with a Licensed Operation or Registered Child-Care Home (Form
2985) [affidavit] documenting criminal history background informa-
tion [en a form provided by Licensing]; [and]

(5) [€H] A completed Request for Background Checks for

an Administrator's License (Form 3017) [backgreund eheek request
form] and background check fee; and [-]

(6) An application fee of $100.

(b) An applicant [If yeu are applying] for a full CCAL that
does [and de] not meet the one year of management or supervisory ex-

perience required in §745.8915(a)(3) [§745-8915(3)] of this subchapter
(relating to How do I qualify for a full Child-Care Administrator's Li-
cense (CCAL)?) [; yeu] may qualify for a provisional CCAL. To apply
for a provisional CCAL, the applicant's [yeur application must include
an]| employer or supervisor reference required in subsection (a)(3)(B)
of this section must document [that deseribes your] six months of man-
agement or supervisory experience as required in §745.8927 of this
subchapter (relating to What qualifies as six months of experience in
management or supervision of personnel required for a provisional
Child Care Administrator's License (CCAL)?).

(c) Anapplicant [A complete application submitted by any ap-
plicant whe applies] for an administrator's license under §745.8913(a)
of this subchapter (relating to When can [€an my] licensure in another
state qualify an applicant [me] for an administrator's license under this
subchapter?) is only required to submit [must alse inelude; as applica-
ble]:

(1) An Application for a Child-Care Administrator's Li-
cense or a Child-Placing Agency Administrator's License (Form 3015)
and complete Sections I, VIII, and X;

(2) A notarized Affidavit for Applicants for Employment
with a Licensed Operation or Registered Child-Care Home (Form
2985) documenting criminal history background information;

(3) A completed Request for Background Checks for an
Administrator's License (Form 3017) and background check fee;

(4) [(B] Proof of the applicant's administrator's license or
any other professional or occupational license that the applicant holds

by demonstrating other methods of competency must comply with the
application requirements at §745.9027 of this subchapter (relating to
What must a complete application include for a military member, mil-
itary spouse, or military veteran to become a licensed administrator or
to act as an administrator without a license?). [A military speuse with a
license in another state seeking to aet as an administrator mrust complete
the application as required by §745:9030 of this subchapter (relating to
When may a military spouse with a license in another state aet as an
administrator without a license under this subchapter?).]

(e) A military member or military spouse applying to act as
an administrator without a license must comply with the application
requirements at §745.9030 of this subchapter (relating to When may a
military member or military spouse act as an administrator without a
license under this subchapter?).

() [€e)] An [Yeur] application is incomplete if it fails [you fail]
to include [eomplete] any requirement of this section, as applicable,

including inadequate documentation of [yeur] qualifications.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404060

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

DIVISION 3. LICENSING'S REVIEW OF AN
[YOUR] APPLICATION

26 TAC §745.8965, §745.8967

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Human
Resources Code (HRC) §43.005, which states the Executive
Commissioner for HHSC may adopt rules to administer Chap-
ter 43; and Texas Occupations Code §§55.004, 55.0041, and
55.005, which requires HHSC to adopt rules for the issuance of
an administrator's license to a military member, spouse, or vet-
eran.

The amendments affect Texas Government Code §531.0055,
HRC §43.005, and Texas Occupations Code §§55.004, 55.0041,
and 55.005.

§745.8965.  What if Child Care Regulation (CCR) [Licensing] does
not process my application within the appropriate timeframes?
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If an applicant believes [you believe] that CCR [we] did not process
the [yeur] application within the appropriate timeframes, the appli-
cant [yeu] may request that the Associate [Assistant] Commissioner
for Child Care Regulation [Child-Care Licensing] review the situation.
The applicant [¥Yeu] must submit the [yeour] written request for [the]
review within 30 days after the CCR timeframe [eur time limit] ex-
pires. The applicant [Yex] must send the [yeur] request to: Associate
[Assistant] Commissioner for Child Care Regulation [Child-Care Li-
eensing]|, Texas Health and Human Services Commission, [Mail Cede]
E-550, [Fexas Department of Family and Preteetive Serviees;] P.O.
Box 149030, Austin, Texas 78714-9030. The [Your| request must in-
clude a specific complaint and any supporting documentation.

$745.8967.  What happens after the Associate [Assistant] Commis-
sioner for Child Care Regulation (CCR) receives a [Child-Care Lieens-
ing receives my| request for a review of the application timeframes?

(a) After receiving a [yeur] request for a review of the appli-
cation timeframes, the associate commissioner or designee [Assistant
Cemmissioner] will:

(1) Determine [deeide] if CCR [we] processed the [yeur]
application within the appropriate timeframes, and if not, whether there
was [- H the Assistant issi deeides that we did net; he/she
will deeide if we had] good cause to exceed the timeframes; and

(2) Notify the applicant [- We will reimburse your apphi-
cation fee to you if the Assistant Commissioner determines that we
stoner will notify you] of the [histher] decision within 30 days of [after]
receiving the [yeur] request.

(b) CCR will reimburse the application fee if the associate
commissioner or designee determines that CCR exceeded the time-
frames without good cause.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404061

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

DIVISION 4. MAINTAINING AN [YOUR]
ADMINISTRATOR’S LICENSE

26 TAC §745.8976

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Human
Resources Code (HRC) §43.005, which states the Executive
Commissioner for HHSC may adopt rules to administer Chapter
43; and Texas Occupations Code §§55.004, 55.0041, and
55.005, which requires HHSC to adopt rules for the issuance

of an administrator's license to a military member, spouse, or
veteran.

The amendment affects Texas Government Code §531.0055,
HRC §43.005, and Texas Occupations Code §§55.004, 55.0041,
and 55.005.

§745.8976.  How long is a provisional Child-Care Administrator's Li-
cense (CCAL) valid?

A provisional CCAL is valid for the timeframe listed in the following
chart.[:]

Figure: 26 TAC §745.8976

[Eigure: 26 TAC §745:8976]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404062

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

DIVISION 6. MILITARY MEMBERS,
MILITARY SPOUSES, AND MILITARY
VETERANS

26 TAC §§745.9025 - 745.9027

STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Human
Resources Code (HRC) §43.005, which states the Executive
Commissioner for HHSC may adopt rules to administer Chapter
43; and Texas Occupations Code §§55.004, 55.0041, and
55.005, which requires HHSC to adopt rules for the issuance
of an administrator's license to a military member, spouse, or
veteran.

The repeals affect Texas Government Code §531.0055, HRC
§43.005, and Texas Occupations Code §§55.004, 55.0041, and
55.005.

§745.9025.

§745.9026. What special considerations can Licensing give to a mil-
itary member, military spouse, or military veteran that applies for an
administrator's license?

$§745.9027.  What must a military member, military spouse, or mili-
tary veteran submit to Licensing to receive special consideration dur-
ing the application process?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

What terms must I know to understand this division?

Filed with the Office of the Secretary of State on August 13, 2024.
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TRD-202404063

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢
26 TAC §§745.9023 - 745.9030
STATUTORY AUTHORITY

The amendments and new sections are authorized by Texas
Government Code §531.0055, which provides that the Exec-
utive Commissioner of HHSC shall adopt rules for the opera-
tion and provision of services by the health and human services
agencies; Texas Human Resources Code (HRC) §43.005, which
states the Executive Commissioner for HHSC may adopt rules to
administer Chapter 43; and Texas Occupations Code §§55.004,
55.0041, and 55.005, which requires HHSC to adopt rules for
the issuance of an administrator's license to a military member,
spouse, or veteran.

The amendments and new sections affect Texas Government
Code §531.0055, HRC §43.005, and Texas Occupations Code
§§55.004, 55.0041, and 55.005.

§745.9023.
sion?

What terms must a person know to understand this divi-

These terms have the following meanings when used in this division:

(1) Military member--A person who is currently serving
full-time in:

(A) Any branch of the United States Armed Forces,
which include the United States Army, Navy, Air Force, Space Force,
Coast Guard, and Marine Corps;

(B) A reserve unit of one of the branches of the United
States Armed Forces, including the National Guard; or

(C) The state military service of any state, such as the
Texas National Guard or the Texas State Guard.

(2) Military spouse--A person married to a military mem-

ber.

(3) Military veteran--A person who has served as a military
member and was discharged or released from service.

§745.9024. What alternative licensing is available for a military
member, military spouse, or military veteran?

(a) Alternative licensing is available to a military member,
military spouse, or military veteran who applies for an administrator's
license and:

(1) Is licensed in good standing by another state that has
licensing requirements substantially equivalent to the requirements for
a license under this chapter as determined by Child Care Regulation
(CCR) under §745.8914 of this subchapter (relating to How does Child
Care Regulation (CCR) determine whether another state's licensing re-
quirements are substantially equivalent to the requirements for an ad-
ministrator's license under this subchapter?); or

(2) Held an administrator's license in Texas within the last

five years.
(b) If the military member, military spouse, or military vet-
eran meets an alternative licensing requirement in subsection (a) of

this section, CCR will waive the examination, experience, and edu-
cation prerequisites for an administrator's license in §745.8915 of this
subchapter (relating to How do I qualify for a full Child-Care Admin-
istrator's License (CCAL)?), §745.8917 of this subchapter (relating to
How do I qualify for a full Child-Placing Agency Administrator's Li-
cense (CPAAL)?), or both.

(c) To be eligible to obtain a license under this section, the
military member, military spouse, or military veteran must not be:

(1) Prohibited from receiving or continuing to maintain an
administrator's license, as specified in §745.775(c) of this chapter (re-
lating to How may a criminal conviction or a child abuse or neglect
finding affect my ability to receive or maintain an administrator's li-
cense?); or

(2) Ineligible to apply for an administrator's license under
§745.9037(c) of this subchapter (relating to Under what circumstances
may Licensing take remedial action against my administrator's license
or administrator's license application?).

(d) IfCCR issues an administrator's license under this section,
the license will be a full license.

§$745.9025.  What other methods are available for a military member,
military spouse, or military veteran to demonstrate competency in any
of the requirements for an administrator's license?

For a military member, military spouse, or military veteran who is ap-
plying for an administrator's license, but does not have an administra-
tor's license issued by another state and has not held an administra-
tor's license in Texas within the last five years, the Associate Commis-
sioner for Child Care Regulation, or a designee may accept other forms
of compliance with examination, experience, and education qualifica-
tions, including:

(1) Accepting proof of a passing score on a national exam
or other examination that demonstrates, as appropriate, competence in
the field of:

(A) Child-care administration; or

(B) Child-placing administration.

(2) Crediting the military member, military spouse, or mili-
tary veteran for verified military service, training, education, or clinical
or professional experience that meets the experience or education re-

quirements; and

(3) Substituting any demonstrated competency that a mil-
itary member, military spouse, or military veteran has to meet the ex-
perience and education qualifications.

§745.9026. Will Child Care Regulation (CCR) waive any fees for a
military member, military spouse, or military veteran?

CCR will waive the following fees for a military member, military
spouse, or military veteran who meets the requirements to obtain an
administrator's license under this subchapter:

(1) The application and examination fees; and

(2) Areplacement fee as required by §745.8989 of this sub-
chapter (relating to How do I get a replacement copy of my current ad-
ministrator's license if the original is lost or destroyed?).

§745.9027.  What must a complete application include for a military
member, military spouse, or military veteran to become a licensed ad-
ministrator or to act as an administrator without a license?

(a) If a military member, military spouse, or military veteran
applies to become a licensed administrator or to act as an administrator
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without a license, the application must meet the requirements in this
chart.
Figure: 26 TAC §745.9027(a)

(b) An application is incomplete if it fails to include any re-
quirement of this section, as applicable.

§$745.9028.  When and how will Child Care Regulation (CCR) [W4H
Licensing| expedite the [review of an] application process for [of] a

military member, military spouse, or military veteran?

(a) Subsections (b) - (d) of this section apply to an application
from:

(1) A military member, military spouse, or military veteran
for an administrator's license under §745.9024 of this division (relating
to What alternative licensing is available for a military member, mili-
tary spouse, or military veteran?); or

(2) A military member or military spouse to act as an ad-
ministrator without a license under §745.9030 of this division (relating
to When may a military member or military spouse act as an adminis-
trator without a license under this subchapter?).

(b) Within 21 days after receiving an application, CCR will de-
termine whether the application is complete as described in §745.9027
of this division (relating to What must a complete application include
for a military member, military spouse, or military veteran to become a
licensed administrator or to act as an administrator without a license?).
If CCR determines that the application is incomplete, CCR will notify
the applicant of the following, as applicable:

(1)  Why any application materials the applicant submitted
do not show compliance with relevant statutes and rules; and

(2) Any additional materials that the applicant must submit
to show compliance.

(c) Within 30 days after receiving a complete application,
CCR will:

(1) Issue the applicant an administrator's license or approve
the ability to act as an administrator without having an administrator's
license; or

(2) Forward to the Child Care Enforcement Department a
recommendation to deny the applicant an administrator's license or the
ability to act as an administrator without a license.

(d) The Child Care Enforcement Department may deny:

(1) An administrator's license under §745.9024 of this di-
vision because:

(A) The license by another state:

(i) Is not in good standing; or

(ii) Does not meet the requirements of §745.8914 of
this subchapter (relating to How does Child Care Regulation (CCR) de-
termine whether another state's licensing requirements are substantially
equivalent to the requirements for an administrator's license under this

subchapter?);

(B) The applicant is prohibited from receiving or
continuing to maintain an administrator's license, as specified in
§745.775(¢c) of this chapter (relating to How may a criminal conviction
or a child abuse or neglect finding affect my ability to receive or
maintain an administrator's license?); or

(C) The applicant is ineligible to apply for an adminis-
trator's license under §745.9037(c) of this subchapter (relating to Under
what circumstances may Licensing take remedial action against my ad-
ministrator's license or administrator's license application?); or

(2) The applicant the ability to act as an administrator with-
out a license because the applicant does not meet one of the require-
ments of §745.9030 of this division, including the applicant's license
by another state:

(A) Isnot in good standing; or

(B) Does not meet the requirements of §745.8914 of
this subchapter;

(e) For a military member, military spouse, or military veteran
who is applying for an administrator's license under this subchapter
and does not have a license from another state, CCR will expedite the
applicable application processes described in the following rules unless
there is good cause to delay the process as described in §745.8969 of
this chapter (relating to When does Licensing have good cause for not
processing my application within the established time period?):

(1) §745.8951 of this subchapter (relating to What happens
after Licensing receives my application materials and fees?); and

(2) §745.8961 of this subchapter (relating to What happens
after I take a licensing examination?).

PWe will expedite the application process when the applicant for an
administrator's icense under this seetion is a military member; military
speuse; or military veteran-]

$745.9029.  What special considerations may apply to the renewal of
a military member's administrator's license?

(a) The following special considerations are applicable to the
renewal of a military member's administrator's license:

(1) An [Yeur] administrator's license will no longer be
valid after two years, but the license will be considered dormant until
the military member requests Child Care Regulation (CCR) [yeou
request Lieensing] to renew it or for two additional years, whichever
comes first;

(2) No continuing education will be required prior to re-
newal; and

(3) CCR [Licensing] will waive late renewal fees re-
quired in (a)(2) and (3) in Figure: 40 TAC §745.9003(a) [under
§745.9003(a)2) and (3)] of this subchapter (relating to How much is
the renewal fee?) if the military member establishes [you establish]
that the [your] failure to renew the license in a timely manner was due
to the military member's [yeur] service [as a military member].

(b) To be eligible for any special consideration under this sec-
tion, the military member [yeu] must not be prohibited from receiv-
ing or continuing to maintain an administrator's license, as specified in
§745.775(c) of this chapter (relating to How may a criminal conviction
or a child abuse or neglect finding affect my ability to receive or main-
tain an administrator's license?).

$745.9030. When may a military member or military spouse [with
a license in another state] act as an administrator without a license
under this subchapter?

(a) A military member or [H yeu are a] military spouse[; you]
may act as an administrator for a general residential operation, child-
placing agency, or both, without obtaining an administrator's license
under this subchapter and Chapter 43 of the Texas Human Resources
Code, for up to three years if Child Care Regulation (CCR) determines
[we determine] that the military member or military spouse [yex]:

(1) Is [Are eurrently] licensed in good standing by another
state that has licensing requirements that are substantially equivalent to
the requirements for an administrator's license under this subchapter;
and
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(2) Meets [Meet] the other requirements in this section.

(b) To [In erder for us to] evaluate whether the military mem-
ber or military spouse is [you are eurrently] licensed in good standing
by [in] another state with requirements that are substantially equivalent
to the requirements for an administrator's license under this subchapter,
the military member or military spouse [yet] must submit:

(1) An Application for a Child-Care Administrator's Li-
cense or a Child-Placing Agency Administrator's License (Form 3015)
and complete Sections I, VIII, [¢and attach a eopy of your valid mili-
tary identification card to establish your status as a military spouse),]
and X;

(2) A copy of a valid military identification card to estab-
lish the status of the military member or military spouse;

(3) [)] A letter indicating [yeur] intent to act as an ad-
ministrator for a general residential operation, child-placing agency, or
both in Texas [this state];

4) [®)] A [Documentation of your residency in this state;
ineluding a] copy of the permanent change of station order to Texas for
the military member [te whom yeu are married];

(5) [4)] Proof of the [of your] administrator's license or
any other professional or occupational license held by another [that
you eurrently hold in the other] state; and

(6) [5)] A copy of the regulations pertaining to the
[eurrent] license issued by another [in the other] state or a web address
where the regulations can be found.

(c) Once CCR receives [we reeeive] the application and the
additional documentation, CCR [we] will:

(1) Verify that the application is complete, and the docu-
mentation is accurate;

(2) Determine whether the requirements for the license
issued by another [in the other]| state are substantially equivalent to the
requirements for an administrator's license according to §745.8914 of
this subchapter (relating to How does Child Care Regulation (CCR)
[Eieensing] determine whether another state's licensing requirements
are substantially equivalent to the requirements for an administrator's
license under this subchapter?); and

(3) Verify that the license by another state is [yeu are H-
eensed in the other state and are] in good standing. [; including that:]
HA) Your license in the other state is valid; active; and
HB) Thereisno current disciplinary action or corrective
action pending or attached to the license}:

(d) CCR will complete [After completing] the actions in sub-
section (c) of this section and [; e will] notify the military member or
military spouse according to §745.9028(b) - (d) of this division (relat-
ing to When and how will Child Care Regulation (CCR) expedite the
application process for a military member, military spouse, or military
veteran?). [yeu whether we approve or deny you to aet as an adminis-

trator for a general residential operation; child-placing ageney; or both
witheut having an administrater's license under this subechapter:]

(e) IfCCR approves the applicant's ability [we approve you] to
act as an administrator for a general residential operation, child-plac-
ing agency, or both, the person acting as the administrator without a
license[:]

[(D] [Yeu] must comply with all other applicable statutes,
rules, and minimum standards [laws and regulations], including those
relating to:

(1) [€A)] Administrator's Licensing in this subchapter and
Chapter 43 of the Texas Human Resources Code;

(2) [(B)] Subchapter F of this chapter (relating to Back-
ground Checks) when employed by a general residential operation or
a child-placing agency; and

(3) [€©)] Minimum standards for general residential oper-
ations and child-placing agencies. [; and]

() [©)] The [Our] approval [fer yeu] to act as an administrator
expires as provided in the following chart. [en the earlier of:]
Figure: 26 TAC §745.9030(f)

(g) A military member or military spouse may request in writ-
ing a replacement copy of the letter approving the military member or
military spouse to act as an administrator without a license. No fee is
required, but the written request must include:

(1) A statement detailing the loss or destruction of the orig-
inal approval letter; or

(2) The damaged letter.
HA) The date your spouse is no longer stationed at &
{B) The third anniversary of the date when we notified
you that you may aet as an administrator for a general residential oper-
ation, child-placing agency, or both.]}
(h) [€D] The Child Care Enforcement Department [We] may

revoke the [eur] approval [for yeu] to act as an administrator without
a license: [for]

(1) For failure to comply with subsection (e) of this section;

(2) For any reason noted in §745.9037 of this subchapter
(relating to Under what circumstances may Licensing take remedial
action against my administrator's license or administrator's license ap-
plication?); or[-]

(3) If the military member or military spouse is no longer
licensed in good standing by another state.

(i) CCR may not renew the approval to act as an administrator
without a license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 29, 2024.

TRD-202404064

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 438-3269
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CHAPTER 30. OCCUPATIONAL LICENSES
AND REGISTRATIONS

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes new Texas Administrative
Code (TAC) §30.344 and §30.394 and the amendments to 30
TAC §§30.5, 30.7, 30.14, 30.18, 30.20, 30.24, 30.26, 30.28,
30.185, 30.340, 30.342, 30.350, 30.387, 30.390, and 30.392.

Background and Summary of the Factual Basis for the Proposed
Rules

Legislative Implementation

House Bill (HB) 1845 amended Texas Water Code (TWC) Chap-
ter 37, Occupational Licensing and Registration, to add TWC
§37.0045 which requires the commission to establish, by rule, a
provisional occupational license for Class D Wastewater oper-
ators and public water system operators for persons without a
high school diploma or equivalent.

HB 2453 amended Texas Occupations Code (TOC) by adding
new Chapter 60, to allow licensing agencies to issue a digital
license or certificate of registration in lieu of a physical paper
license. The bill does not require rulemaking. However, the ex-
ecutive director (ED) will be amending 30 TAC §30.5 to explicitly
state that the ED may issue a digital license in lieu of physical
paper license.

Senate Bill (SB) 422 amended TOC Chapter 55, to allow mili-
tary service members to engage in a business or occupation for
which a license is required, without a Texas license, provided the
military service member holds a current license in good stand-
ing from another jurisdiction. The ED has a reciprocity process
for military service members and already complies with the in-
tent of the bill to ease the burden on military families relocated
to Texas. Therefore, no rulemaking is required in this regard.
However, the bill also requires that the ED process applications
and issue the license for qualified military service members, vet-
erans, or spouses, within 30 days of the receipt of application.

Staff Recommended Changes

This rulemaking proposes to amend 30 TAC Chapter 30 to incor-
porate the operator resiliency training requirements. On June 8,
2021, the 87th Texas Legislature passed SB 3 to address prepar-
ing for, preventing, and responding to weather emergencies and
power outages. In the aftermath of Winter Storm Uri, TCEQ was
tasked to conduct an "after-action review" to evaluate the factors
thatimpacted public water systems during the Winter Storm. The
project team engaged stakeholders from the private and pub-
lic sectors to discuss a variety of topics to enhance critical in-
frastructure resilience. One of the recommendations that came
out of the after-action review was to require public water system
operators to take resiliency training. The amendments to the
rules will assist licensed operators, public water systems, and
affected utilities prepare for, respond to, and recover from se-
vere weather-related events. TCEQ has the authority to expand
the requirements for minimum operator training under existing
language in TWC, §37.002 and 30 TAC Chapter 30 Subchapter
K. TCEQ's rule currently requires specific courses to be taken to
qualify for specific license levels. This rulemaking would codify
in rule the new requirements for public water system operators
to comply with the resiliency training requirements for new and
renewal of public water system operator licenses.

This rulemaking proposes to amend 30 TAC Chapter 30 to re-
quire all applicants for new and renewal licenses to subscribe

to the Federal Bureau of Investigation's (FBI) fingerprinting to
allow the commission to more timely meet the statutory require-
ment to automatically revoke a license or registration upon an
individual's imprisonment following a criminal conviction, felony
community supervision revocation, revocation of parole, or revo-
cation of mandatory supervision, as stated in TOC §53.021(b).
Currently, the ED does not have a way to timely know when a
licensee is imprisoned due to a felony conviction until they apply
for a renewal application, which could potentially be three years
after the conviction. Through the FBI fingerprint subscription,
the ED will receive notification through the Criminal Justice Rap
Back Program of Texas when a person who has fingerprints on
file with the FBI is arrested or has criminal activity associated
with those fingerprints. Additionally, this would allow the ED to
verify out-of-state offenses to ensure applicant's self-attestations
are complete and accurate to protect public safety.

This rulemaking also proposes to reduce the number of continu-
ing education (CE) credits required to renew the Leaking Petro-
leum Storage Tank Project Manager license from 32 hours to 20
hours. Currently, individuals are required to complete 32 hours
of continuing education every three years to be eligible to renew
their license. The regulated community has expressed difficulty
in meeting this requirement based on the available TCEQ-ap-
proved training (note the commission does not develop or offer
training for this license). The ED does not believe there would be
any impact to the environment by reducing the training require-
ment.

The rulemaking also proposes minor updates to provide consis-
tency with other licensing requirements and rules. These include
updating occupational training terminology to be consistent with
current training policies and technologies.

Section by Section Discussion

The commission proposes to amend 30 TAC §30.5 to reflect the
addition of TOC Chapter 60, Digital Licenses. The proposed
amendment would add §30.5(g) to allow the ED to issue a digital
license in lieu of a physical paper license.

The commission proposes to amend 30 TAC §30.7 to update
definitions to be consistent with current training technology, de-
livery methods, and approval procedures. Definitions in this sec-
tion have been renumbered to account for the added definitions.

The commission proposes to amend 30 TAC §30.7(3) to remove
the term "classroom" from the definition of 'approved classroom
training providers'. This definition now incorporates all types of
training, rather than just classroom training.

The commission proposes to amend existing 30 TAC §30.7(4)
to remove the definition of "approved conference and webinar
training providers" as this term is no longer relevant. The term
"approved training provider" encompasses training providers for
all types of training.

The commission proposes to amend existing 30 TAC §30.7(5) to
remove the definition of "approved distance training providers"
as this term is no longer relevant. The term "approved training
provider" encompasses training providers for all types of training.
Subsequent definitions have been renumbered.

The commission proposes to amend existing 30 TAC §30.7(6)
(proposed §30.7(4)) to update the definition of "approved train-
ing" to add the term "registration" since training is used for ob-
taining or renewing both licenses and registrations.
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The commission proposes to amend existing 30 TAC §30.7(7)
(proposed §30.7(5)) to update the terms used for training deliv-
ery methods. The three types of approved training delivery meth-
ods include in-person (occurs at the same place and time for
the instructor and student), live-online (occurs at the same time
for the instructor and student, but not at the same place), and
self-paced training (occurs with a separation of both place and
time between the instructor and student). The following terms
were removed from this definition (conferences, seminars, work-
shops, training at association meetings) as they are considered
types of training, rather than types of delivery methods.

The commission proposes to amend existing 30 TAC §30.7(8)
(proposed §30.7(6)) to update the definition of "association" to
add the term "registrations" since members could hold either li-
censes or registrations.

The commission proposes to add new 30 TAC §30.7(7) to in-
clude a definition for "association meetings" which refers to any
in-person or online sessions conducted by an association that
are delivered in-person, live-online, or a combination of both.

The commission proposes to add new 30 TAC §30.7(8) to in-
clude a definition for "classroom training". "Classroom training"
refers to courses that are held in real-time and can be held in-per-
son, live-online, or a combination of both.

The commission proposes to amend 30 TAC §30.7(9) to clarify
that conferences may be delivered in-person, live-online, or a
combination of both and must be conducted by a governmental
entity, association, or accredited college.

The commission proposes to amend 30 TAC §30.7(10) to add
the term "registration" since continuing education is required for
renewal of both licenses and registrations.

The commission proposes to add new 30 TAC §30.7(11) to in-
clude a definition of "core training" which refers to courses that
are required to obtain an occupational license or registration that
are approved by the ED.

The commission proposes to amend existing 30 TAC §30.7(11)
(proposed §30.7(12)) to update definition of "correspondence
training". Correspondence training is a type of self-paced train-
ing that can be conducted as paper-based training, electronic-
based (such as receiving a CD in the mail), or a combination of
these systems.

The commission proposes to delete existing 30 TAC §30.7(12),
the definition for "distance training". The term "self-paced train-
ing delivery method" (proposed §30.7(26) is proposed to replace
the term "distance training" to be consistent with current training
terminology.

The commission proposes to amend existing 30 TAC §30.7(13)
to add the term "registrations" since a distributor can sell a prod-
uct to individuals with either occupational licenses or registra-
tions.

The commission proposes to add new 30 TAC §30.7(16) to de-
fine "in-person training delivery method" as an interactive in-
structor-led training delivered in real time at the same physical
location as the student.

The commission proposes to add new 30 TAC §30.7(18) to de-
fine "live-online training delivery method" as training that occurs
at the same time for the instructor and student, but not at the
same place. Instructor-led classroom, conferences, or associa-
tion meetings can be held using this delivery method.

The commission proposes to add 30 TAC §30.7(22) to define
"prerecorded training" as training that has been previously
recorded or developed through and online platform that is not
delivered in person or in real-time. This type of training occurs
with a separation of both place and time between the instructor
and student.

The commission proposes to amend existing 30 TAC §30.7(20)
(proposed §30.7(24)) to clarify that a "qualified instructor" is an
individual that is approved to teach a TCEQ-approved core oc-
cupational licensing course.

The commission proposes to add new 30 TAC §30.7(24) to de-
fine "qualified presenter" as an individual that is approved to
teach continuing education training. This individual has the in-
structional and work-related experience, as well as subject mat-
ter expertise to answer students' questions and deliver the train-
ing.

The commission proposes to add new 30 TAC §30.7(26) to de-
fine "self-paced training delivery method" as training delivered
with a separation of time and place between the instructor and
learning resources and the learner. The term "self-paced train-
ing" replaces the term "distance training".

The commission proposes to amend existing 30 TAC §30.7(23)
(proposed §30.7(28)) to add the term "hands-on" to clarify that a
subject matter expert needs hands-on work-related experience.

The commission proposes to delete existing 30 TAC §30.7(24)
to remove the term "technology-based training". The term is no
longer relevant and the terms "live-online training" or "self-paced
training" replace this term.

The commission proposes to amend 30 TAC §30.7(26) (pro-
posed §30.7(30)) to clarify that a "training provider" refers to an
administrative entity and its designated personnel, not just an
individual, responsible for delivering the training. This update is
meant to clarify that the training provider is the company that de-
velops the training, not the instructor or presenter.

The commission proposes to delete existing 30 TAC §30.7(27)
to remove the term "webinar". The term is no longer relevant
and has been incorporated into the term "live-online training".

The commission proposes to amend the title of 30 TAC §30.14
and §30.14(a) to change "registration" to "company registration”
to clarify that this section applies only to company registrations
and not individual registrations, which are proposed to be in-
cluded in §30.18.

The commission proposes to amend 30 TAC §30.14(f) to clarify
that an applicant for a new registration must not only resolve out-
standing deficiencies, but also notify the executive director that
the deficiencies have been resolved, within the established time-
frame, before the application is considered expired. The time-
frame has been adjusted from 60 to 120 days to be consistent
with the timeframe allowed for an applicant for a new license to
resolve deficiencies. The term "expired" replaces the term "void"
to be consistent with the Occupational Licensing Section's termi-
nology.

The commission proposes to add "individual registrations" to the
title of 30 TAC §30.18 to clarify that the requirements in the sec-
tion apply to both licenses and individual registrations. Company
registrations are covered in §30.164 The commission proposes
to amend §30.18(a) to add "individual registrations" to the re-
quirement for applications for a license to be made on a stan-
dard form. This section requires that the application be submit-
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ted prior to taking an exam. Since individual registrations have
no examination requirement, "if applicable" was added.

The commission proposes to add 30 TAC §30.18(b) to require
applicants for an initial license or individual registration to sub-
mit a set of fingerprints with their application, for the purpose of
obtaining a criminal history record from the Texas Department of
Public Safety (TXDPS) and FBI, unless a waiver is approved by
the executive director to submit their criminal history information
through an alternate method.

The commission proposes to add 30 TAC §30.18(c) to outline the
fingerprinting requirement waiver process. An individual who is
unable to get fingerprinted, may request a waiver from the ex-
ecutive director in writing. The proposed rule stipulates that an
individual with out-of-state arrests or convictions is not eligible
to request a waiver. The waiver must be accompanied by ap-
propriate supporting documentation. Waivers are reviewed and
approved on a case-by-case basis. If a waiver is approved, the
individual must either attest that he/she does not have any crim-
inal history or provide a TXDPS report or court documents to
their criminal history. An approved waiver is only valid for three
years. Additionally, the individual must notify the executive direc-
tor if they are imprisoned due to a felony conviction, revocation
of parole, or revocation of mandatory supervision during the pe-
riod that the waiver is valid.

Under TOC §53.021(b), the executive director is required to au-
tomatically revoke a license or registration upon an individual's
imprisonment following a criminal conviction, felony community
supervision revocation, revocation of parole, or revocation of
mandatory supervision. Currently, the executive director does
not have a way to timely know when a licensee is imprisoned
due to a felony conviction until they apply for a renewal applica-
tion, which could potentially be three years after the conviction.
This means that an individual whose license should have been
revoked upon imprisonment due to a felony would have contin-
ued access to persons and property that the license provides
and could potentially re-offend upon release. The fingerprint
subscription provides access to the Criminal Justice Rap Back
Program of Texas which notifies the executive director when a
person who has fingerprints on file with the FBI is arrested or
has criminal activity associated with those fingerprints. For this
reason, the commission will be requiring that all applicants for
new and renewal licenses and individual registrations submit fin-
gerprints with the application, unless a waiver is approved by
the executive director to submit their criminal history information
through an alternate method.

As referenced in TOC §53.021(a), the commission has the au-
thority to revoke, suspend, or deny a license or individual regis-
tration if the applicant was convicted of offenses that are directly
related to the license, violent offenses, or sexually violent of-
fense. This review is currently based on information provided by
the applicant attesting to their criminal history and a report pro-
vided by the TXDPS. However, the TXDPS report only contains
the applicant's in-state criminal history. The executive director
does not have access to any out-of-state criminal history infor-
mation unless the applicant attests to the out-of-state offenses,
or the applicant chooses to utilize the fingerprint subscription op-
tion when applying.

The commission proposes to amend existing 30 TAC §30.18(g)
(proposed §30.18(h)) to clarify that an applicant for a new regis-
tration must not only resolve deficiencies, but to also notify the
executive director that the deficiency has been resolved, within
the prescribed timeframe. The term "expired" replaces the term

"void" to clarify that an application expires if the deficiencies have
not been resolved.

The commission proposes to amend 30 TAC §30.20(d) and (e)
to replace the term "void" with the term "expired" to clarify that
an application expires if the deficiencies have not been resolved.
An application expires after 365 days from the approval date of
the application or failing the same examination four times.

The commission proposes to add 30 TAC §30.24(c) to require
applicants for a renewal license or individual registration submit
a set of fingerprints with their application, for the purpose of ob-
taining a criminal history record from TXDPS and FBI, unless a
waiver is approved by the executive director to submit their crim-
inal history information through an alternate method.

The commission proposes to add 30 TAC §30.24(d) to outline the
fingerprinting requirement waiver process. An individual who is
unable to get fingerprinted, may request a waiver from the ex-
ecutive director in writing. The proposed rule stipulates that an
individual with out-of-state arrests or convictions is not eligible
to request a waiver. The waiver must be accompanied by ap-
propriate supporting documentation. Waivers are reviewed and
approved on a case-by-case basis. If a waiver is approved, the
individual must either attest that he/she does not have any crim-
inal history or provide a TXDPS report or court documents to
their criminal history. An approved waiver is only valid for three
years. Additionally, the individual must notify the executive direc-
tor if they are imprisoned due to a felony conviction, revocation
of parole, or revocation of mandatory supervision during the pe-
riod that the waiver is valid. The subsequent subsections have
been renumbered.

The commission proposes to amend existing 30 TAC §30.24(r)
(proposed §30.24(t)) to clarify that an applicant for a renewal of
a license or registration must not only resolve deficiencies, but
to also notify the executive director that the deficiency has been
resolved, within the timeframe. The term "expired" replaces the
term "void" to be consistent with the Occupational Licensing sec-
tion's terminology.

The commission proposes to amend 30 TAC §30.26(f) to add
paragraph (4), as required by HB 4123. The amendment will re-
quire the executive director to issue a license to a military service
member, military veteran, or military spouse that holds a current
license in good standing with another jurisdiction that is substan-
tially equivalent within 30 days. If the application is deficient or
the ED has not received verification from the out-of-state juris-
diction that the license held out-of-state is substantially equiva-
lent to the license the individual is applying for from the TCEQ,
the executive director will not be able to issue a license within
30 days of receipt of application. In these circumstances, the
executive director will issue a license or registration as soon as
practicable after the deficiency has been resolved or the verifi-
cation has been received.

The commission proposes to amend 30 TAC §30.28(b), (b)(3),
and (b)(4) to update the terminology for types of training that the
executive director may approve. The term "events" in §30.28(b)
has replaced the term "delivery methods" to define the types of
training events the executive director may approve. The types
of delivery methods that the executive director may approve are
included in new §30.28(c). The term "prerecorded training" has
replaced the term "technology-based training" and the term "dis-
tance training" has been removed to be consistent with the pro-
posed amendments to the definitions in §30.7.

49 TexReg 7292 September 13, 2024 Texas Register



The commission proposes to add 30 TAC §30.28(c) to clarify
the types of delivery methods for which the executive director
may approve training. Training delivery methods include in-per-
son (occurs at the same place and time for the instructor and
student), live-online (occurs at the same time for the instructor
and student, but not at the same place, and self-paced training
(occurs with a separation of both place and time between the in-
structor and student), as defined in §30.7. Subsequent sections
have been renumbered.

The commission proposes to amend existing 30 TAC
§30.28(e)(7) (proposed §30.28(f)(7)) to clarify that a training
provider must not only resolve deficiencies, but to also notify the
executive director that the deficiency has been resolved, within
the 60-day timeframe.

The commission proposes to amend existing 30 TAC §30.28(g)
(proposed §30.28(h)) to the number of core courses for in-
structor qualifications as a basis for calculating fees for training
applications. Separate instructor qualification fees are not
required when submitted with an initial training application for
a core course. However, after an initial training application
is submitted and approved, a $10 fee per instructor and core
course will be assessed.

The commission proposes to amend existing 30 TAC §30.38(h)
(proposed §30.38(i)) to require training providers to verify the
identity of students. Additionally, the amendments replace the
term "technology-based" with "self-paced" to be consistent with
current training terminology.

The commission also proposes to update Figure: 30 TAC
§30.28(g) (proposed Figure: 30 TAC §30.28(h)) to ensure the
fee table for training applications is consistent with the proposed
updates to the training terminology. The rows for "technol-
ogy-based training" and "webinar" have been deleted since
these terms are proposed to be deleted from this chapter. The
new organization of the table makes it clearer which fee applies
to which type of training. A new row for Instructor Qualification
has been added.

The commission proposes to amend existing 30 TAC §30.28(p)
(proposed §30.28(q)) to remove reference to "webinars" as this
term is proposed to be deleted in this chapter and replace the
term "distance training" with "self-paced training". Additionally,
the term "live-online" has been added as a type of delivery
method that cannot be approved to teach required manual skills.

The commission proposes to amend 30 TAC §30.185, Qualifi-
cation for License Renewal. The proposed amendment would
reduce the number of continuing education hours required to
renew a Leaking Petroleum Storage Tank Project Manager li-
cense. Currently, individuals are required to complete 32 hours
of continuing education every three years to be eligible to renew
their license. The regulated community has expressed difficulty
in finding training that is approved for continuing education (CE)
credit for this particular license. The commission does not de-
velop or offer training for this license, it only approves training
for CE credit. TCEQ believes that reducing the required CEs
from 32 to 20 will address the lack of available TCEQ-approved
training without any detrimental effects on the environment or to
public health.

The commission proposes to amend 30 TAC §30.340 to imple-
ment new TWC §37.0045, Qualifications for Certain Licenses,
created by HB 1845. The commission proposes to update Fig-
ure: 30 TAC §30.340(a) to add a row for the Provisional Class
D License for wastewater operators to the table. The table lists

the minimum requirements by wastewater operator license type.
The Provisional Class D License has no education or work ex-
perience required and has 20 hours of required training.

The commission also proposes to update Figure: 30 TAC
§30.340(f) to add the Provisional Class D Wastewater License
to the table. The table shows the required courses and elective
courses for each type of wastewater operator license. The
Provisional Class D Wastewater Operator License requires the
Basic Wastewater Operation course and requires no elective
courses. The proposed updates also clarify that the Basic
Wastewater Operation course is required for Class B and
Class A Wastewater Operators. This proposed change will
provide consistency between the requirements for the Water
and Wastewater operators, as Class B and Class A Water
Operators are required to the take the basic training course as
shown in Figure: 30 TAC §30.390(f). This does not change the
total hourly requirements for either license level shown in Figure
§30.390(a).

The commission proposes to delete 30 TAC §30.342(a)(2) to
eliminate the option for licensed wastewater operators to renew
their license through examination in lieu of continuing educa-
tion credits. Currently, licensed wastewater operators can either
meet the continuing education requirements or pass the applica-
ble exam again to be eligible to renew their license. The option
to renew a license by taking the exam again was offered in the
past to all license types, however this option was removed for all
other licenses except for water and wastewater operators and is
very rarely used. For consistency, and to ensure that all water
operators take the required resiliency CEs, the option to renew
through re-examination needs to be discontinued. To maintain
consistency, this option will be discontinued for wastewater oper-
ators as well. Approximately 3 individuals, out of approximately
2,500, use this option to renew a wastewater operation license
per year.

The commission proposes new 30 TAC §30.344 to implement
new TWC §37.0045, Qualifications for Certain Licenses, as re-
quired by HB 1845. The commission proposes §30.344(a) to es-
tablish that the Wastewater D Provisional license may be issued
to an individual that does not possess a high school diploma or
equivalent and has also completed the required training, passed
the applicable examination, and acts under the direct supervision
of a license holder. The commission proposes §30.344(b) to es-
tablish that the provisional license is valid for two years and that
the application fee is $74. The commission proposes §30.344(c)
to establish that provisional licenses are not renewable or reob-
tainable. The commission proposes §30.344(d) to establish that
a provisional license holder whose license expires must submit
proof of a high school diploma or equivalent and apply for a Class
D operator or higher prior to the expiration date of the provisional
license, to be able to continue to work as a licensed wastewa-
ter operator. An advantage of applying for the Class D operator
prior to the expiration date of the provisional license, is that the
individual would not have to retake the Class D Operator exam,
as it is the same exam. However, if the provisional license ex-
pires before the individual applies for the Class D license, the
individual would need to re-test.

The commission proposes to amend 30 TAC §30.350(e) to re-
structure Figure: 30 TAC §30.350(e) to make it easier to de-
termine which license type is required based on the treatment
technology and permitted flow. No changes to the requirements
were made.

PROPOSED RULES September 13, 2024 49 TexReg 7293



The commission proposes to add proposed 30 TAC §30.387(8)
and (9) to add definitions for "resiliency continuing education
training" and "resiliency overview course". The "resiliency
continuing education” refers to any training on resiliency topics
that TCEQ approves to count toward the resiliency training that
is required to renew a water operator license. The "resiliency
overview course" refers to the overview of the resiliency topics,
as outlined by the ED, that is required for a new or upgraded
water operator license starting on April 1, 2024. The require-
ment was implemented as part of an agency policy and is being
codified in rule through this rulemaking. The resiliency overview
course can be taken as a stand-alone course or as part of
the Basic Waterworks Operations core course, if the course
has been updated to include the resiliency overview topics.
Subsequent sections have been renumbered.

The commission proposes to amend 30 TAC §30.390 to imple-
ment new TWC §37.0045, Qualifications for Certain Licenses,
required by HB 1845, and incorporate the resiliency training re-
quirement, as recommended by the Winter Storm Uri After Ac-
tion Review. The commission proposes to update Figure: 30
TAC §30.390(a) to add the Provisional Class D License for water
operators to the table. The table lists the minimum requirements
by water operator license type. The Provisional Class D License
has no education or work experience required and has 22 hours
of required training. Additionally, the training credit hours re-
quired for each license type was increased by 2 to account for the
resiliency overview core course requirement. Starting on April 1,
2024, individuals who apply for a new water operator license and
have not taken an updated core course with the resiliency com-
ponent are required to take the Resiliency Overview Course for
an additional two hours. Once the Resiliency Overview Course
has been completed, it does not need to be repeated if the indi-
vidual applies for another license level.

The commission also proposes to update Figure: 30 TAC
§30.390(f) to add the Provisional Class D Water Operator
License to the table. The table shows the required courses and
elective courses for each type of water operator license. The
Provisional Class D Water Operator License requires the Basic
Waterworks Operation and the Resiliency Overview courses
and requires no elective courses. The updated table also adds
the Resiliency Overview course as core course requirement for
all water operator license levels. This requirement has already
been implemented and applies to applications received on or
after April 1, 2024. The standalone Resiliency Overview Course
is required if the individual did not take the updated Basic
Waterworks Operation that incorporates resiliency overview
topics into the course.

The commission proposes to amend 30 TAC §30.390(g) to clar-
ify that an individual who previously held a Class A, B, or C li-
cense would not be eligible to apply for a Class D Water Oper-
ator license if the individual currently operates facilities listed in
§30.390(g)(1)-(5). This is consistent with the requirements for
the Wastewater Operator D license.

The commission proposes to amend 30 TAC §30.392 to imple-
ment the resiliency requirements for renewing a water operator
license, as recommended by the Winter Storm Uri After Action
Review. The commission proposes to amend §30.392(a)(1) to
specify that two of the required 30 CE credit hours must be ap-
proved as resiliency training.

The commission proposes to delete 30 TAC §30.392(a)(2) to
eliminate the option for licensed water operators to renew their
license through examination. Currently, licensed water opera-

tors can either meet the continuing education requirements or
pass the applicable exam again to be eligible to renew their li-
cense. The option to renew a license by taking the exam again
was offered in the past to all license types, however this op-
tion was removed for all other licenses except for water and
wastewater operators. To ensure that all water operators take
the required resiliency CEs, the option to renew through re-ex-
amination needs to be discontinued. To maintain consistency,
this option will be discontinued for water operators as well. Ap-
proximately 5 licensees use this option annually to renew their
license.

The commission proposes to add 30 TAC §30.392(e) to establish
that applicants whose license expires on or after April 1, 2024,
are required to take the Resiliency Overview Course as part of
the continuing education requirement to renew a license. An in-
dividual must take the Resiliency Overview Course once to meet
the resiliency training requirement. After that, the individual may
repeat the course for continuing education hours. Although not
stated in the rule, TCEQ policy will allow these individuals two
renewal cycles to complete the course. For example, if an in-
dividual's license expires on May 1, 2024, that individual would
have until the next renewal cycle (May 1, 2027) to take the Re-
siliency Overview Course.

The commission proposes new 30 TAC §30.394 to implement
new TWC §37.0045, Qualifications for Certain Licenses, as a re-
sult of HB 1845. The commission proposes §30.394(a) to estab-
lish that the Water Operator D provisional license may be issued
to an individual that does not possess a high school diploma or
equivalent and has also completed the required training, passed
the applicable examination, and acts under the direct supervision
of a license holder. The commission proposes §30.394(b) to es-
tablish that the provisional license is valid for two years and that
the application fee is $74. The commission proposes §30.394(c)
to establish that provisional licenses are not renewable or reob-
tainable. The commission proposes §30.394(d) to establish that
a provisional license holder whose license expires must submit
proof of a high school diploma or equivalent and apply for a Class
D operator or higher prior to the expiration date of the provisional
license, to be able to continue to work as a licensed water oper-
ator. An advantage of applying for the Class D operator prior to
the expiration date of the provisional license, is that the individual
would not have to retake the Class D Operator exam. However,
if the provisional license expires before the individual applies for
the Class D license, the individual would need to re-test.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has
determined that for the first five-year period the proposed rules
are in effect, fiscal impacts are anticipated for TCEQ as a re-
sult of implementation of the proposed rule. Proposed changes
to 30 TAC §30.18, which would require applicants to submit fin-
gerprints for the purposes of obtaining a criminal history record
unless they receive a waiver from TCEQ, would lead to cost sav-
ings for the agency. TCEQ pays $1 for a TXDPS report each time
individuals apply for new licenses or renewals. TXDPS waives
this fee for the DPS reports reviewed within 30 days of the date
that fingerprinting subscriptions are obtained by the applicant.
Currently, TCEQ runs approximately 25,000 reports per year for
new licenses and renewals, so it is estimated that $25,000 will be
saved each of the first three years after the proposed rules are in
effect. In years four and five, which would be after the first licens-
ing cycle after the fingerprinting requirement is implemented, it is
estimated that savings would be approximately $6,000 per year
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because savings would only apply to new applicants. Existing
licensees will have already been fingerprinted by this time, so
TCEQ will be responsible for the $1 fee in years four and five for
these new applicants.

Proposed changes to 30 TAC §§30.340, 30.344, and 30.394,
which would create new Provisional Class D Licenses for wa-
ter and wastewater operators that do not have a high school
diploma or its equivalent, would result in increased revenue for
TCEQ. TCEQ would receive $74 as an application fee for each
applicant. It cannot be estimated how many total applicants will
apply for this license.

The rulemaking is not anticipated to result in any fiscal implica-
tions for other state or local government entities.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years
the proposed rules are in effect, the public benefit will be com-
pliance and consistency with state law, specifically HB 1845, HB
2453, and SB 422 from the 88th Regular Legislative Session
(2023). Additionally, proposed changes to 30 TAC §30.390 and
§30.394, which would require resiliency training for water op-
erators, would assist licensed operators, public water systems,
and affected utilities with preparing for, responding to, and re-
covering from severe weather-related events. This may assist
with reducing the frequency with which water supplies are com-
promised during and following severe weather-related events.
Lastly, the proposed rulemaking to require fingerprinting for ap-
plicants would improve public safety. Currently, TCEQ relies on
applicants to attest to out-of-state offenses. The fingerprinting
requirement would result in TCEQ having direct access to na-
tional criminal history information, and this would provide greater
assurance that the agency has accurate information and can re-
voke a license or registration when necessary.

The proposed rulemaking would also benefit individuals without
a high school diploma or its equivalent by making it possible for
these individuals to obtain a provisional Class D Water and/or
Wastewater Operator license. This would offer such individuals
a means to enter the water and/or wastewater profession while
working to obtain their high school diploma or its equivalent.

The proposed rulemaking would result in costs for individuals
applying for a new license or individuals seeking a renewal of
an existing license. These individuals would be responsible for
a one-time fee, currently set at $40, to get their fingerprints. In
most cases, the employer is likely to pay this fee or reimburse
the applicant for this cost. Individuals that receive a waiver from
fingerprinting requirements from TCEQ would not incur this cost.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required
because the proposed rulemaking does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

Rural Communities Impact Assessment

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect
rural communities in a material way for the first five years that
the proposed rules are in effect. The amendments would apply
statewide and have the same effect in rural communities as in
urban communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five
years the proposed rules are in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program
and will not require an increase or decrease in future legislative
appropriations to the agency. The proposed rulemaking does
not require the creation of new employee positions, eliminate
current employee positions, nor require an increase or decrease
in fees paid to the agency. The proposed rulemaking amends
an existing regulation, and it does not create, expand, repeal, or
limit this regulation. The proposed rulemaking does not increase
or decrease the number of individuals subject to its applicability.
During the first five years, the proposed rule should not impact
positively or negatively the state's economy.

Draft Regulatory Impact Analysis Determination

The commission reviewed this rulemaking action in light of
the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the proposed rules
are not subject to that statute because the proposed rules
do not meet the criteria for "major environmental rules" as
defined in Texas Government Code, §2001.0225(g)(3). Texas
Government Code, §2001.0225 applies only to rules that are
specifically intended to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
Texas Government Code, §2001.0225 does not apply because
the proposed rules would only modify existing licensing and
registration requirements.

The purpose of the proposed rules is to implement HB 1845, HB
2453, and SB 422 (88th Texas Legislature).

The specific intent of the proposed rules is: to ensure con-
sistency between the rules and their applicable statutes as
amended by recent legislation; to establish, by rule, a provisional
occupational license for Class D Wastewater operators and
public water system operators for persons without a high school
diploma or equivalent; to issue a digital license or certificate
of registration in lieu of a physical paper license; and to allow
military service members to engage in a business or occupation
for which a license is required, without a Texas license, provided
the military service member holds a current license in good
standing from another jurisdiction.

Furthermore, even if the proposed rules did meet the definition
of a major environmental rule, the proposed rules are not sub-
ject to Texas Government Code, §2001.0225, because they do
not meet any of the four applicability requirements specified in
Texas Government Code, §2001.0225(a). Texas Government
Code, §2001.0225(a) applies to rules proposed by an agency,
the result of which is to: 1) exceed a standard set by federal law,

PROPOSED RULES September 13, 2024 49 TexReg 7295



unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law.

In this case, the proposed rules do not meet any of these re-
quirements: there are no federal standards for the occupational
licenses and registrations program administered by the commis-
sion; the rules do not exceed an express requirement of state
law; there is no delegation agreement that would be exceeded
by the rules; and the proposed rules would implement HB 1845
and HB 2453 and SB 422 (88th Texas Legislature).

Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble.

Takings Impact Assessment

The commission has prepared a takings impact assessment
for these proposed rules pursuant to Texas Government Code,
§2007.043. The specific purpose of these proposed rules is:
to ensure consistency between the rules and their applicable
statutes as amended by recent legislation; to establish, by
rule, a provisional occupational license for Class D Wastewater
operators and public water system operators for persons without
a high school diploma or equivalent; to issue a digital license
or certificate of registration in lieu of a physical paper license;
and to allow military service members to engage in a business
or occupation for which a license is required, without a Texas
license, provided the military service member holds a current
license in good standing from another jurisdiction.

The proposed regulations do not affect a landowner's rights in
private real property because this proposed rulemaking does not
burden, restrict, or limit the owner's right to property and reduce
its value by 25% or more beyond that which would otherwise
exist in the absence of the regulations. The proposed rules do
not constitute a taking because they would not burden private
real property.

Consistency with the Coastal Management Program

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §29.11(b)(2) or (4), nor will they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §29.11(a)(6). Therefore, the proposed
rules are not subject to the Texas Coastal Management Program.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a hold a hybrid virtual and in-person
public hearing on this proposal in Austin on October 10, 2024, at
2:00 p.m. in building F, room 2210 at the commission's central
office located at 12100 Park 35 Circle. The hearing is structured
for the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in or-
der of registration. Open discussion will not be permitted during
the hearing; however, commission staff members will be avail-

able to discuss the proposal 30 minutes prior to the hearing at
1:30 p.m.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by Tuesday, October 8, 2024. To register for the
hearing, please email Rules@tceq.texas.gov and provide the fol-
lowing information: your name, your affiliation, your email ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partic-
ipating in the hearing will be sent on Wednesday, October 9,
2024, to those who register for the hearing.

For the public who do not wish to provide oral comments but
would like to view the hearing may do so at no cost at:

https://events.teams.microsoft.com/event/9911ca85-b213-
403e-bf2f-bb1182a11080@871a83a4-a1ce-4b7a-8156-
3bcd93a08fba

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services at (512) 239-1802 or (800)
RELAY-TX (TDD). Requests should be made as far in advance
as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https://tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via the
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2024-004-030-WS. The comment pe-
riod closes on October 14, 2024. Please choose one of the meth-
ods provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from the
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html.  For further information, please contact
Rebecca Morigan, Occupational Licensing & Registration Divi-
sion, (512) 239-2463.

SUBCHAPTER A. ADMINISTRATION

OF OCCUPATIONAL LICENSES AND
REGISTRATIONS

30 TAC §§30.5, 30.7, 30.14, 30.18, 30.20, 30.24, 30.26, 30.28
Statutory Authority

These amendments are proposed under the authority granted to
the Texas Commission on Environmental Quality (commission)
in Texas Water Code (TWC), §5.012, which provides that the
commission is the agency responsible for implementing the con-
stitution and laws of the state relating to conservation of natural
resources and protection of the environment; and §5.103 and
§5.105, which establish the commission's general authority to
adopt rules.

These amendments are also proposed under TWC, §37.002,
which provide the commission's specific authority to adopt
rules governing occupational licenses and registrations; TWC,
§8§26.0301, 37.003, 37.005, and 37.006; Texas Health and
Safety Code, §§341.033, 341.034, 361.027, and 366.071, and
Texas Occupations Code (TOC), §1903.251.
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The proposed rules implement TWC, §37.045 as added by
House Bill (HB) 1845; 30 TOC, §60.002 as added by HB 2453;
and 30 TOC, §55.0041 and §55.005(a) as amended by Senate
Bill 422.

$30.5.  General Provisions.

(a) A person must be licensed or registered by the commission
before engaging in an activity, occupation, or profession described by
Texas Water Code, §§26.0301, 26.345, 26.452, 26.456, Texas Health
and Safety Code, §§341.033, 341.034, 361.027, 366.071, 366.0515, or
Texas Occupations Code, §1903.251 and §1904.051. The commission
shall issue a license or registration only after an applicant has met the
minimum requirements for a license or registration as specified in this
chapter.

(b) A person shall not advertise or represent themselves to the
public as a holder of a license or registration unless that person pos-
sesses a current license or registration. A person shall not advertise or
represent to the public that it can perform services for which a license
or registration is required unless it holds a current license or registra-
tion, or unless it employs individuals who hold current licenses.

(¢) The executive director may contract with persons to pro-
vide services required by this chapter. The commission may authorize
contractors to collect reasonable fees for the services provided.

(d) Licenses and registrations are not transferable.

(e) New licenses shall not be issued to employees of the com-
mission who have regulatory authority over the rules of this chapter.
Commission employees may maintain a license if that license was is-
sued prior to employment with the commission.

(f) Prohibited Employment.

(1) Individuals subject to registration under the Texas Code
of Criminal Procedure, Chapter 62 because of a reportable conviction
or adjudication for which an affirmative finding is entered under Texas
Code of Criminal Procedure, Article 42.015(b) or Section 5(¢)(2), Arti-
cle 45.12, and licensed after September 1, 2013, may not, for compen-
sation, provide or offer to provide any type of service in the residence
of another person unless the provision of service will be supervised.

(2) For purposes of this subsection.

(A) "Residence" means a structure primarily used as
a permanent dwelling and land that is contiguous to that permanent
dwelling.

(B) "Supervision" means direct, continuous visual ob-
servation of the individual at all times.

(g) The executive director may issue a digital license or regis-
tration in lieu of a paper certificate or pocket card.
§30.7.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Aerobic treatment system owner--Persons that in their
individual capacities own a single-family dwelling that is serviced by
an on-site sewage disposal system using aerobic treatment.

(2) Approved application--An application submitted to the
Occupational Licensing Section that contains all the information the
executive director has deemed necessary to be accurately processed
and that the executive director has determined to be approved.

(3) Approved [elassroom] training providers--Entities that
have been approved by the executive director to provide [elassroem]

training after demonstration of hands-on subject matter expertise,
knowledge of and experience with educational principles, and effec-
tive instructional designs.

-Gevernmental entities or their designated agents; associations; or col-
States Department of Education and that have been approved by the ex-
ecutive director to provide conference and webinar training.}

{5 Approved distanee training providers—Gevernmental
entities or their designated agents; associations; or colleges as listed by
aeerediting ageneies that are recognized by the United States Depart-
ment of Education and that have] been approved by the executive diree-
tor to provide distanee training after demenstrating comparable subjeet
matter expertise; knowledge of and experience with educational prin-
eiples; and effective instructional designs

(4) [€6)] Approved training--Training which provides the
knowledge and skills necessary to perform occupational job tasks and is
used for obtaining or renewing a license or registration, as determined
by the executive director.

(5) [P] Approved training delivery method--Methods ap-
proved by the executive director that currently include in-person, live-
online, self-paced, and may include other technologies approved by
the executive director. [instructor-led elassroom training;
seminars; worksheps; training at association meetings; distanee {:fam—
ing; or technology-based training:|

(6) [€8)] Association--The term association as used in
the context of this chapter is an industry-related non-profit associ-
ation whose members hold licenses or registrations issued by the
commission or whose members are required to employ or contract
with individuals who hold licenses or registrations issued by the
commission.

(7) Association meetings--Sessions conducted by an Asso-
ciation that may be delivered in-person, live-online, or a combination
of both.

(8) Classroom training--Training that is an instructor-led
course held in real-time in a classroom environment and may be held
in-person, live-online, or a combination of both.

(9) Conference--The term conference as used in the con-
text of this chapter includes TCEQ-approved conferences, seminars,
workshops, symposiums, expos, and any other such training venues
and may be delivered in-person, live-online, or a combination of both
and conducted by a governmental entity or their designated agents, as-
sociations, or colleges as listed by accrediting agencies that are recog-
nized by the United States Department of Education.

(10) Continuing education--Job-related training credit ap-
proved by the executive director used for renewal of licenses or regis-
trations.

(11)  Core training--Courses required to obtain an occupa-
tional license or registration that are approved by the executive director.

(12) [@B)] Correspondence training--The term correspon-
dence training as used in the context of this chapter is self-paced
[distanee] training that can either be paper-based and conducted
through a postal system, electronic-based [and cenducted through a
website], or a blend of these delivery systems.

oceurs through various technologies with a separation of place and time
between the instruetor(s) or learning resources and the learnerd
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(13) Distributor--Any person or nongovernmental organi-
zation that sells a product primarily to individuals maintaining occupa-
tional licenses or registrations administered by the agency.

(14) High school diploma--An earned high school diploma
from a United States high school, an accredited secondary school
equivalent to that of United States high school, or a passing score on
the general education development (GED) test that indicates a high
school graduation level.

(15) Home school diploma--An earned diploma from a stu-
dent who predominately receives instruction in a general elementary or
secondary education program that is provided by the parent, or by a per-
son in parental authority, in or through the child's home.

(16) In-person training delivery method--Training that is
interactive instructor-led and delivered in real time at the same physical
location.

(17) [€46)] License--An occupational license issued by the
commission to a person authorizing the person to engage in an activity
covered by this chapter.

(18) Live-online training delivery method-- Training that
is delivered virtually in real time as either instructor-led classroom,
conference, or association meeting.

(19) [(FD] Maintenance provider--A person that, for com-
pensation, provides service or maintenance for one or more on-site
sewage disposal systems using aerobic treatment.

(20) [€¥)] Manufacturer--For the purpose of this subchap-
ter any person, company, or nongovernmental organization that pro-
duces a product for sale primarily to individuals who maintain occupa-
tional licenses that are administered by the agency.

(21) [E9)] Person--As defined in §3.2 of this title (relating
to Definitions).

(22) Prerecorded training--Training that has previously
been recorded or developed through a virtual or online platform and is
not delivered in person nor in real time.

(23) [20)] Qualified instructor--An individual approved
to teach a TCEQ-approved core occupational licensing or registration
course who has instructional experience, work-related experience, and
subject matter expertise that enables the individual to communicate
course information in a relevant, informed manner and to answer
students' questions.

(24) Qualified presenter--An individual approved to
present TCEQ-approved continuing education training who has in-
structional experience, work-related experience, and subject matter
expertise that enables the individual to answer students' questions and
to communicate course information in a relevant, informed manner.

(25) [D] Registration--An occupational registration is-
sued by the commission to a person authorizing the person to engage
in an activity covered by this chapter.

(26) Self-paced training delivery method--Training that is
delivered using various technologies with a separation of place and
time between the instructor or learning resources and the learner. Self-
paced training may include correspondence training, prerecorded train-
ing, and other technologies approved by the executive director.

(27) [2)] Service provider--Any person, company, or
nongovernmental organization that provides a service for its own
profit to individuals who maintain occupational licenses that are
administered by the agency.

(28) [€23)] Subject matter expert--A person having a min-
imum of three years of hands-on work-related experience and expert
knowledge in a particular content area or areas as relates to training.

[(24) Technology-based training--The term technol-
ogy-based training as used in the context of this chapter includes
training offered through computer equipment or through a website
{also known as on-line training or e-learning)-}

(29) [25)] Training credit--Hours awarded by the execu-
tive director for successful completion of approved training.

(30) [€26)] Training provider--An administrative entity and
its designated personnel who are [er individual] responsible for ob-
taining approval of training, providing acceptable delivery of approved
training, ensuring that qualified instructors or subject matter experts are
utilized in the delivery, support, and development of training and mon-
itoring, recording, and reporting attendance accurately and promptly as
required by the executive director.

27 Webi I . nine deli | ive via the
Internet as a combination of conferenee training and distanee training

$30.14.  Applications for Initial Company Registration.

(a) Applications for initial company registrations shall be
made on a standard form approved by the executive director. The
application must be submitted to the executive director with the
appropriate fee.

(b) Supplemental information for each individual program
shall be submitted according to the specific requirements for each
program.

(c) Allstatements and qualifications provided by the applicant
or on the behalf of the applicant are subject to verification by the exec-
utive director.

(d) All statements, qualifications, and attachments provided
by the applicant relating to an application shall be true, accurate, com-
plete, and contain no misrepresentation or falsification.

(e) Misrepresentation or falsification of any information may
be grounds for denial of an application and for enforcement action.

(f) All applications must be completed in full. All deficiencies
must be resolved, and the applicant must notify the executive director
that the deficiency has been resolved [eerrected] within 120 [60] days
of notification, or the application shall be considered expired [veid].

(g) The executive director shall determine whether an appli-
cant meets the requirements of this subchapter. If all requirements have
been met, the executive director shall issue the registration. The reg-
istration shall be valid for the term specified in Subchapters B - L of
this chapter (relating to Backflow Prevention Assembly Testers, Cus-
tomer Service Inspectors, Landscape Irrigators, Installers, Irrigation
Technicians and Irrigation Inspectors, Leaking Petroleum Storage Tank
Corrective Action Project Managers and Specialists, Municipal Solid
Waste Facility Supervisors, On-Site Sewage Facilities Installers, Ap-
prentices, Designated Representatives, Maintenance Providers, Main-
tenance Technicians, and Site Evaluators. Water Treatment Specialists,
Underground Storage Tank On-Site Supervisor Licensing and Con-
tractor Registration, Wastewater Operators and Operations Companies,
Public Water System Operators and Operations Companies, Visible
Emissions Evaluator Training and Certification, respectively.) The ef-
fective date of the registration shall be the date the executive director
issues the registration.

$§30.18.  Applications for an Initial License and Individual Registra-
tions.
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(a) Applications for initial licenses and individual registrations
shall be made on a standard form provided by the executive director.
The application must be submitted to the executive director with the fee
according to §30.30 of this title (relating to Terms and Fees for Licenses
and Registrations). The application must be submitted to the executive
director before the applicant may take the examination, if applicable.

(b) Applicants must submit a set of fingerprints for the purpose
of obtaining a criminal history record from the Texas Department of
Public Safety (TXDPS) and the Federal Bureau of Investigation, unless
a waiver is approved by the executive director to allow an applicant to
submit a criminal history via a different method.

(c) An individual unable to get fingerprinted may request a
waiver from fingerprinting in writing from the executive director to
be reviewed on a case-by-case basis.

(1) An individual who has any out-of-state arrests or con-
victions is not eligible for a waiver.

(2) Waiver requests shall be accompanied by appropriate
documentation to support the waiver request.

(3) Ifawaiver is approved, the individual must either attest
that they do not have a criminal history or provide a Texas DPS report
or court documents attesting to their criminal history.

(4) If a waiver is approved, it is valid for three years.

(5) If a waiver is approved, the individual must notify the
executive director if they are imprisoned due to a felony conviction,
revocation of parole, or revocation of mandatory supervision during
the period that the waiver is valid.

(d) [()] Supplemental information for each individual pro-
gram shall be submitted according to the specific requirements for each
program.

(e) [€e)] An approved application shall be valid for one year
from the date of application approval.

() [€)] All statements and qualifications provided by each ap-
plicant or on the behalf of the applicant are subject to verification by
the executive director.

(g) [fe)] All statements, qualifications, and attachments pro-
vided by the applicant relating to an application shall be true, accurate,
complete, and contain no misrepresentation or falsification.

(h) [€D] Misrepresentation or falsification of any information
may be grounds for denial of an application and for enforcement action.

(i) [€2)] All applications must be completed in full. All de-
ficiencies must be resolved, and the applicant must notify the execu-
tive director that the deficiency has been resolved, [eerrected] within
120 days of notification, or the application shall be considered expired
[veid].

() [@W] An applicant must furnish evidence of any training
credit, proof of education, or work experience when requested. Diplo-
mas from non-accredited high schools will be evaluated by the execu-
tive director on a case-by-case basis and will be considered based on
the following submitted information:

(1) transcript;
(2) documentation of actual coursework;
(3) time spent on coursework or program; and

(4) any additional documentation the executive director
might reasonably request or that would assist the applicant in demon-
strating the proof of their education claim.

(k) [9] The executive director shall determine whether an ap-
plicant meets the requirements of this subchapter. If all requirements
have been met, the executive director shall issue the license. The li-
cense shall be valid for the term specified in Subchapters B - L of this
chapter (relating to Backflow Prevention Assembly Testers; Customer
Service Inspectors; Landscape Irrigators, Irrigation Technicians, and
Irrigation Inspectors; Leaking Petroleum Storage Tank Corrective Ac-
tion Project Managers and Specialists; Municipal Solid Waste Facility
Supervisors; On-Site Sewage Facilities Installers, Apprentices, Desig-
nated Representatives, Maintenance Providers, Maintenance Techni-
cians, and Site Evaluators; Water Treatment Specialists; Underground
Storage Tank On-Site Supervisor Licensing and Contractor Registra-
tion; Wastewater Operators and Operations Companies; Public Water
System Operators and Operations Companies; and Visible Emissions
Evaluator Training and Certification, respectively.) The effective date
of the license shall be the date the executive director issues the license.

§30.20.  Examinations.

(a) The executive director shall prescribe the content of licens-
ing examinations. Examinations shall be based on laws, rules, job du-
ties, and standards relating to the particular license. The contents of any
examination required for licensure under this chapter are confidential
and examinees may not share them with anyone.

(b) Examinations shall be graded and the results forwarded to
the applicant no later than 45 days after the examination date. The
minimum passing score for an examination is 70%.

(c) An individual with an approved application who fails an
examination may not repeat an examination until receiving notification
of examination results for that particular examination.

(d) The application expires [becomes void] either after 365
days from date of application or failing the same examination four
times, whichever occurs first. If an application expires [becomes veid],
anew fee and a new application must be submitted before the applicant
may take the same examination again.

(e) Any scores for repeat examinations taken after an applica-
tion expires [becomes veoid] will not be applied to the issuance of the
license.

(f) Any qualified applicant with a physical, mental, or devel-
opmental disability may request reasonable accommodations to take an
examination.

(g) Examinations shall be given at places and times approved
by the executive director.

(h) Examinees must comply with all written and verbal in-
structions of the proctor and shall not:

(1) bring any unauthorized written material, in either
printed or electronic formats, into the examination room,;

(2) bring any electronic devices, including any device with
a camera, into the examination room,;

(3) share, copy, or in any way reproduce any part of the
examination;

(4) engage in any deceptive or fraudulent act; or

(5) solicit, encourage, direct, assist, or aid another person
to violate any provision of this section or compromise the confidential-
ity of the examination.

(i) The executive director shall provide an analysis of an ex-
amination when requested in writing by the applicant. The executive
director shall ensure that an examination analysis does not compromise
the fair and impartial administration of future examinations.
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(j) An individual who wishes to observe a religious holy day
on which the individual's religious beliefs prevent the individual from
taking an examination scheduled by the agency on that religious holy
day shall be allowed to take the examination on an alternate date.

(k) The executive director may deny an individual the oppor-
tunity to take a licensing examination on the grounds that the individual
has been convicted of an offense, other than an offense punishable as
a Class C misdemeanor, that:

(1) directly relates to the duties and responsibilities of the
licensed occupation;

(2) is an offense listed in Texas Code of Criminal Proce-
dure, Article 42.12, Section 3g; or

(3) is asexually violent offense, as defined by Texas Code
of Criminal Procedure, Article 62.001.

(I) The executive director may deny an individual the oppor-
tunity to take a licensing examination on the grounds that:

(1) the individual was charged with:

(A) any offense described by Texas Code of Criminal
Procedure, Article 62.001(5); or

(B) an offense other than an offense described by sub-
paragraph (A) of this paragraph if:

(i) the individual has not completed the period of su-
pervision, or the individual completed the period of supervision less
than five years before the date the individual applied for the license; or

(i) a conviction for the offense would make the in-
dividual ineligible for the license by operation of law; and

(2) after consideration of the factors described by Texas
Occupations Code, §§53.021(d), 53.022, and 53.023(a), the executive
director determines that:

(A) theindividual may pose a continued threat to public
safety; or

(B) employment of the individual in the licensed occu-
pation would create a situation in which the individual has an opportu-
nity to repeat the prohibited conduct.

(m) After notice and opportunity for a hearing, the commis-
sion may deny or revoke any license or registration held by a person
who violates any of the provisions of this section. The commission
may file a criminal complaint against any individual who removes or
attempts to remove any portion of the examination, reproduces without
permission any part of the examination, or who engages in any fraud-
ulent act relating to the examination process.

(n) The commission shall follow the notification requirements
in §30.36 of this title (relating to Notice) prior to denying an individual
the opportunity to take a licensing examination based on the individ-
ual's prior conviction of an offense.

$30.24.  License and Registration Applications for Renewal.
(a) A license or registration may not be renewed if it has been:

(1) expired for more than 30 days and an application has
not been received by the executive director or postmarked within 30
days after the expiration date of the license or registration;

(2) revoked; or
(3) replaced by a higher class of license.

(b) Applications for renewal must be made on a standard form
provided by the executive director.

(1) The executive director shall mail a renewal notification
at least 60 days before the license or registration expires to the most
recent address provided to the executive director. If a person does not
receive a renewal notification, the person is not relieved of the respon-
sibility to timely submit a renewal application.

(2) The person is responsible for ensuring that the com-
pleted renewal application, the renewal fee, and other required infor-
mation are submitted to the executive director by the expiration date of
the license or registration.

(c) Applicants for a license or individual registration must sub-
mit a set of fingerprints for the purpose of obtaining a criminal history
record from the Texas Department of Public Safety TXDPS and the
Federal Bureau of Investigation unless a waiver is approved by the ex-
ecutive director to allow an applicant to submit a criminal history via
a different method.

(d) An individual unable to get fingerprinted may request a
waiver from fingerprinting in writing from the executive director to
be reviewed on a case-by-case basis.

(1) _An individual who has any out-of-state arrests or con-
victions is not eligible for a waiver.

(2) Waiver requests shall be accompanied by appropriate
documentation to support the waiver request.

(3) Ifawaiver is approved, the individual must either attest
that he/she has no criminal history or provide a Texas DPS report or
court documents attesting to their criminal history.

(4) Ifa waiver is approved, it is valid for three years.

(5) If a waiver is approved, the individual must notify the
ED within 30 days if they are imprisoned due to a felony conviction,
revocation of parole, or revocation of mandatory supervision during
the period that the waiver is valid.

(e) [€e)] All statements, qualifications, and attachments pro-
vided by the applicant that relate to a renewal application shall be true,
accurate, complete, and contain no misrepresentation or falsification.

(f) [€d)] Approved training to renew a license must be success-
fully completed after the issuance date and before the expiration date
of the current license. Any training credits completed in excess of the
amount required for the renewal period shall not be carried over to the
next renewal period.

(g) [f&)] Anindividual who holds a license prescribed by Texas
Water Code, §26.0301, or Texas Health and Safety Code, §341.033 or
§341.034, specifically the holder of a Class A or Class B public water
system operator or Class A or B wastewater treatment facility opera-
tor license may certify compliance with continuing education require-
ments prior to or at the time the license is renewed by submitting a
continuing education certification form available from the executive
director.

(h) [€D] The executive director may renew a license or reg-
istration if the application is received by the executive director or is
postmarked within 30 days after the expiration date of the license or
registration, and the person meets the requirements for renewal by the
expiration date of the license or registration and pays all appropriate
fees. This subsection does not extend the validity period of the license
or registration nor grant the person authorization to perform duties re-
quiring a license or registration. This subsection only allows an addi-
tional 30 days after the expiration of the license or registration for the
person to submit the renewal application, any supporting documenta-
tion, and appropriate fees.
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(1) [€®)] Anindividual whose license renewal application is not
received by the executive director or is not postmarked within 30 days
after the license expiration date may not renew the license and must
meet the current education, training, and experience requirements, sub-
mit a new application with the appropriate fee, and pass the examina-
tion. A person whose registration renewal application is not received
by the executive director or is not postmarked within 30 days after the
expiration date may not renew the registration and must submit a new
application with the appropriate fee and meet all applicable require-
ments for a new registration.

() [(w)] Persons failing to renew their license or registration
in a timely manner due to serving as a military service member may
renew their license within two years of returning from active duty by
submitting the following:

(1) acompleted renewal application;

(2) acopy of the military orders substantiating the military
service during the time the license expired; and

(3) the applicable license renewal fee.

(k) [(] For good cause the executive director may extend the
two years period for a military service member seeking to renew their
license. Good cause may include, but is not limited to, hospitalization
or injury to the licensee.

(1) [6)] Completion of the required continuing education will
be waived for the renewal cycle for military service members outside
of this state who were unable to complete the requirements.

(m) [@9] These procedures apply only to military service
members who are outside this state and not to military contractors.

(n) [D] All licensees must notify the executive director of any
change in the previously submitted application information within ten
days from the date the change occurs.

(0) [6m)] All registration holders must notify the executive di-
rector of any change in the previously submitted application informa-
tion within ten days after the month in which the change occurs.

(p) [€M] Licenses and registrations that have renewal cycles
in transition shall follow the renewal requirements in the applicable
subchapter.

(q) [€e)] The executive director shall determine whether an ap-
plicant meets the renewal requirements of this subchapter. If all re-
quirements have been met, the executive director shall renew the li-
cense or registration.

(r) [€p)] The license or registration shall be valid for the term
specified.

(s) [€e)] If the application does not meet the requirements, the
executive director shall notify the applicant in writing of the deficien-
cies.

(t) [®] All deficiencies must be resolved, and the applicant
must notify the executive director that the deficiency has been resolved
[eorreeted] within 30 days of date printed on the notification, or the
renewal application shall be considered expired [veid] after the license
expiration date.

(u) [€s)] A person whose license or registration has expired
shall not engage in activities that require a license or registration until
the license or registration is renewed or a new license or registration
has been obtained.

(v) [€9] The commission shall follow the notification require-
ments in §30.36 of this title (relating to Notice) prior to denying an

individual the opportunity to renew a license based on the individual's
prior conviction of an offense.

§30.26.  Recognition of Licenses from Out-of-State; Licenses for Mil-
itary Service Members, Military Veterans, or Military Spouses.

(a) Except for landscape irrigators the executive director may
waive qualifications, training, or examination for individuals with a
good compliance history who hold a current license from another state,
territory, or country if that state, territory, or country has requirements
equivalent to those in this chapter.

(b) A license may be issued after review and approval of the
application, receipt of the appropriate fee, and verification of the li-
cense from the corresponding state, territory, or country.

(¢c) The executive director may waive any of the prerequisites
for obtaining a landscape irrigator license, if the applicant is licensed
as an irrigator in another jurisdiction that has a reciprocity agreement
with the State of Texas.

(d) The executive director may require the applicant to provide
information about other occupational licenses and registrations held by
the person, including:

(1) the state in which the other license or registration was
issued;

(2) the current status of the other license or registration; and

(3) whether the other license or registration was ever de-
nied, suspended, revoked, surrendered, or withdrawn.

(e) To maintain a license that was issued on the basis of reci-
procity, applicants must comply with the renewal requirements of this
subchapter. Reciprocity will not be granted for the issuance of lower
level licenses of the same type as the one that was initially issued on
the basis of reciprocity.

(f) Military Service Members, Military Veterans, or Military
Spouses.

(1) The executive director shall issue a license to an ap-
plicant who is a military service member, military veteran, or military
spouse and:

(A) holds a current license issued by another jurisdic-
tion that has licensing requirements that are substantially equivalent to
the requirements for the license; or

(B) within the five years preceding the application date
held the license in this state.

(2) A license issued under this subsection shall be valid for
the term specified in §30.18(i) of this title (relating to Applications for
an Initial License).

(3) The executive director shall notify the license holder of
the requirements for renewing a license issued under this subsection as
specified in §30.24(b)(1) of this title (relating to License and Registra-
tion Applications for Renewal).

(4) The executive director shall issue a license to an indi-
vidual who meets the requirements in paragraph (1) of this subsection
within 30 days of receipt of application unless:

(A) the application is deficient; or

(B) the executive director has not received verification
from the out-of-state jurisdiction.

(g) In lieu of the standard method(s) of demonstrating com-
petency for a particular license, and based on the applicant's circum-
stances, the alternative methods for demonstrating competency may
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include, but not be limited to, any combination of the following as de-
termined by the executive director:

(1) education;
(2) continuing education;

(3) examinations (written, practical, or a combination of
written and practical);

(4) letters of good standing;
(5) letters of recommendation;
(6) work experience; or

(7) other methods or options as determined by the execu-
tive director.

(h) Military service members or military veterans. The execu-
tive director shall credit verified military service, training, or education
toward the licensing requirements.

(1) Verified military service, training, or education shall
not be credited toward an examination requirement.

(2) The executive director may not apply this credit provi-
sion to an applicant who:

(A) holds arestricted license issued by another jurisdic-
tion; or

(B) has an unacceptable criminal history.
$§30.28.  Approval of Training.

(a) The executive director shall approve training that provides
the knowledge or skills necessary to obtain or maintain licenses or reg-
istrations that are issued by the commission. This training shall be di-
rectly related to tasks performed by persons whose duties require a li-
cense or registration in a program that is administered by the commis-
sion.

(b) The executive director may approve specific training

events [delivery methoeds], to include:
(1) classroom training;
(2) conferences;

(3) prerecorded training [technelogy-based training];

(4) correspondence training [eeurses or similar distanee
training];

(5) association meetings that include training sessions con-
taining subject matter related to the particular license; or

(6) other professional activities, such as the publication of
articles.

(c) The executive director may approve specific training de-
livery methods to include:

1) in-person;

(2) live-online; or
(3) self-paced training.

(d) [€e)] The executive director shall award training credit for
successful completion of approved training used for obtaining or re-
newing a license.

(e) [€d)] The executive director shall determine the occupa-
tional program(s) and number of hours of training credit that will be
granted for approved training. The executive director may:

(1) use the provider's subject matter experts' qualifications
to determine the program(s); and

(2) request field testing data from training providers to val-
idate the hours requested.

(f) [€e)] Training providers who submit applications for ap-
proval must:

(1) utilize a standard form and method provided by the ex-
ecutive director;

(2) include the applicable fee found in the chart contained
in subsection (g) of this section;

(3) include supplemental information and materials ac-
cording to the specific requirements for each method of training as
approved by the executive director;

(4) include supplemental materials and information edited
by subject matter experts;

(5) include samples of certificates of completion, including
information as required by the executive director;

(6) document approval from the publisher to reprint text,
pictures, graphics, tables, data, and any other information that is copy-
righted or obtained from a source that is not an original creation of the
training provider. The training materials submitted shall include ap-
propriate references; and

(7) resolve [respend] any deficiencies and notify the exec-
utive director when deficiencies have been resolved, within 60 days of

the notification provided by the executive director or the application
will become void and the fee forfeited.

(g) [€D] The executive director shall determine whether a
provider meets the requirements of this subchapter.

(h) [€g)] Fees for training applications will be calculated
based on the number of requested training credit hours, number of core
courses for instructor qualifications, or type of association meetings
using the following table. If the requested hours are significantly
different than the actual hours of training awarded, the executive
director may request an adjustment in the fee from the applicant. If
the applicant does not provide the adjusted fee, the application will
not be processed, resulting in denial of training approval. Fees are
nonrefundable whether the training is approved or not approved.
Figure: 30 TAC §30.28(h)

[Figure: 30 TAC §30.28(2)]

(i) [@)] Training delivered to meet the requirements for ob-
taining or renewing a license must:

(1) be approved by the executive director before the train-
ing begins;

(2) provide the knowledge or skills necessary to perform
one or more of the occupation's critical job tasks as determined by a
job analysis or training needs assessment;

(3) not promote or endorse the products, product lines, or
services of a manufacturer, distributor, or service provider or used as
an opportunity for advertisement;

(4) provide the means to accomplish the learning objec-
tives identified for the training;

(5) contain learning aids, such as visual aids and graphics.
Training must be interactive in order to enhance learning and attain
learning objectives;
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(6) include regular monitoring of student comprehen-
sion throughout the training and provide feedback from the training
provider, instructor, or subject matter expert to the student;

(7) verify student's identity;

(8) [€H] be monitored for successful student completion;

(9) [€8)] track student time and progress toward completing
learning objectives; and

(10) [9] utilize, at a minimum, subject matter experts and
instructional design experts or effective qualified instructors to develop
training materials for approval. Additionally, development of self-
paced [technology-based] training must also utilize qualified subject
matter experts in self-paced [teehnelogy] delivery methods.

(j) [)] Training shall not be advertised as approved until no-
tice of approval is received from the executive director.

(k) [€)] Training may not be held in a place of business of a
product manufacturer, distributor, or service provider directly related to
the occupational license for which the training provider seeks approval.

(1) [@9] Once training is approved, training providers may of-
fer the training without notification to the executive director.

(m) [@)] Training is considered approved until the content
changes, or until the executive director notifies the training provider
that changes in the content or delivery of the training are required.

(n) [@Gw)] If a training provider changes the delivery method of
the training, the training must be submitted for review and approval by
the executive director.

(0) [@)] The executive director may:

(1) deny applications for training courses that contain ex-
tensive errors or do not meet the requirements of this section;

(2) conduct an administrative review for application com-
pleteness and a technical review for compliance with applicable agency
rules;

(3) monitor, recall, reevaluate, and/or rescind approval of
topics or training materials;

(4) require training providers to update training delivery
methods or training materials to ensure that the content reflects cur-
rent technology and practices;

(5) deny an application after determination that another de-
livery method is more conducive for the training material; and

(6) recall training for reevaluation which may result in re-
scinding any previous approval.

(p) [€e)] The executive director's grounds for recalling, re-
scinding, suspending, or denying approval include, but are not limited
to:

(1) the training does not conform to current accepted in-
dustry standard practices or agency rules;

(2) thetraining does not conform to the materials or method
as approved,

(3) the subject matter is not related to critical job tasks per-
formed by licensees;

(4) aninstructor is not qualified to teach the subject matter;

(5) aninstructor is ineffective in the delivery of the subject
matter;

(6) the training promotes or endorses products, product
lines, or services from a manufacturer, distributor, or service provider;

(7) the training credits for successfully completed training
are not electronically submitted within 14 business days of course com-
pletion;

(8) the records, rosters, or application materials have been
falsified;

(9) the training provider does not comply with a training
recall;

(10) the training provider is not active or training has not
been conducted for three or more years; or

(11) the training environment is not conducive to learning.

(q) [€p)] The following types of training will not be approved
or awarded training credit:

(1) self-paced [distanee] training [er webinars] that is [are]
repeated during the renewal period; or

(2) self-paced and live-online training [distanee training)
that is intended to teach required manual skills.[; of]

{3) webinar training that is submitted to qualify an apph-
(r) [€@)] Approved training providers shall:

(1) ensure the executive director has the most current elec-
tronic edition of training materials;

(2) keep manuals and training content updated to reflect
rule changes;

(3) submit approved training material that references rules
for reapproval within 180 days of any new rule adoption that pertains
to that training;

(4) submit material with substantial changes, including a
summary, list, or other indication of changes, for review and reapproval
by the executive director;

(5) allow the executive director staff or their agents access
to training in order to audit training content, manner of delivery, and
the effectiveness and qualifications of instructors and subject matter
experts;

(6) be responsible for the content and delivery of the train-
ing;

(7) retain accurate training records for a minimum of five
years;

(8) maintain records of training approval throughout the
entire period the training provider actively delivers training;

(9) ensure that instructors and subject matter experts are
qualified and provide the executive director with qualifications when
requested;

(10) notify students of all fees associated with completing
the training and obtaining credit for training before and during the train-
ing;

(11) accurately present to students the approved training
credit along with any other criteria for obtaining full or partial training
credit;

(12) provide students with approved copies of texts, manu-
als, or other training materials to use during the training and for future
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reference required by the delivery method and as approved by the ex-
ecutive director;

(13) verify participation;

(14) provide acceptable procedures for student identity ver-
ification;

(15) maintain procedures to protect student identity and
personal information;

(16) provide students access to subject matter experts to an-
swer technology-related and content-related questions within one busi-
ness day from the time of request; and

(17) electronically report the students' successfully com-
pleted training credit hours per procedures provided and approved by
the executive director, not to exceed approved training credit hours,
within 14 business days of training completion.

(s) [€9] Printed training material must be presented in an origi-
nal manner and must be relevant to the critical job tasks and knowledge
for the occupational licensees.

(t) [¢s)] Public information copied from websites or other
sources is not acceptable as training materials unless modified to be
applicable to the target audience and the method of delivery.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.
TRD-202404112

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality

Earliest possible date of adoption: October 13, 2024

For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER E. LEAKING PETROLEUM
STORAGE TANK CORRECTIVE ACTION
PROJECT MANAGERS AND SPECIALISTS
30 TAC §30.185

Statutory Authority

These amendments are proposed under the authority granted
to the commission in Texas Water Code (TWC), §5.012, which
provides that the commission is the agency responsible for im-
plementing the constitution and laws of the state relating to con-
servation of natural resources and protection of the environment;
and §5.103 and §5.105, which establish the commission's gen-
eral authority to adopt rules.

These proposed rules incorporate additional recommended
changes to 30 TAC 30.

$30.185.  Qualifications for License Renewal.
(a) To renew a license, an individual must:

(1) meet the requirements in Subchapter A of this chap-
ter (relating to Administration of Occupational Licenses and Registra-
tions); and

(2) complete 20 [32] hours of approved continuing educa-
tion.

(b) With the exception of professional engineers and profes-
sional geoscientist, an application for renewal of a corrective action
project manager license is complete when the executive director has
received an application for renewal on a form provided by the execu-
tive director, completed in a manner acceptable to the executive direc-
tor, and is accompanied with the required training certificate indicating
20 [32] hours of continuing education; and payment of applicable fees
specified in §30.30 of this title (relating to Terms and Fees for Licenses
and Registrations).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404114

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER J. WASTEWATER OPERATORS
AND OPERATIONS COMPANIES

30 TAC §§30.340, 30.342, 30.344, 30.350

Statutory Authority

These amendments are proposed under the authority granted
to the commission in Texas Water Code (TWC), §5.012, which
provides that the commission is the agency responsible for im-
plementing the constitution and laws of the state relating to con-
servation of natural resources and protection of the environment;
and §5.103 and §5.105, which establish the commission's gen-
eral authority to adopt rules.

The proposed rules implement TWC, §37.0045 as added by HB
1845.

$30.340.  Qualifications for Initial License.

(a) To obtain a license, an individual must have met the re-
quirements of Subchapter A of this chapter (relating to Administration
of Occupational Licenses and Registrations), the following require-
ments for each class of license, and pass an examination.

Figure: 30 TAC §30.340(a)

[Figure: 30 TAC §30:346¢a)]

(b) At least one-half of the total experience required for a
wastewater treatment license must be in actual domestic wastewater
treatment facility operation or maintenance duties. Related experi-
ence, which involves tasks similar to those required for operation of
wastewater treatment facilities, will count at a rate of 50% toward
meeting the total experience requirement. For laboratory experience
to be applicable, the laboratory must be owned and operated by
the permittee and the laboratory technician must consult daily with
operational personnel.

(c) Wastewater collection system experience must be in actual
wastewater collection system operation or maintenance duties. Credit
for wastewater experience that is not directly connected with collec-
tion system operation or maintenance shall be approved if the experi-
ence involves tasks that are similar to that required for the operation
and maintenance of collection systems. Each year of related experi-
ence shall count as 1/2 year of experience. Each year of experience in
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collection system operation and maintenance shall only count as 1/2
year of experience toward a wastewater treatment facility operator li-
cense.

(d) Individuals who request to substitute a bachelor's or mas-
ter's degree for experience at the Class A, Class B, or Class III level
must have a major in chemistry, biology, engineering, microbiology,
bacteriology, or another similar discipline approved by the executive
director.

(e) For each license, applicants may substitute either college
hours or training credit hours to meet the experience requirement:

(1) 16 semester hours or an additional 20 hours of training
credits are equal to six months of the required work experience;

(2) Class C and Class II applicants may only substitute up
to one year of the required work experience; and

(3) Class A, Class B, and Class III applicants may only sub-
stitute up to two years of the required work experience.

(f) The hours of training credit required for a license must be
in approved courses, which include the following or their equivalents.
Figure: 30 TAC §30.340(f)

[Eigure: 30 TAC §30340(D)]

(g) An individual who previously held a Class D license or
higher may not apply for a new Class D license if the individual cur-
rently operates any activated sludge type facilities, any trickling filter
or rotating biological contractor facilities with a permitted daily aver-
age flow of 100,000 gallons per day or greater, or any facility that uses
a subsurface area drip dispersal system as defined in §222.5 of this title
(relating to Definitions) for disposal of its effluent. A trickling filter or
rotating biological contractor is a secondary aerobic process that uses
microbiological organisms attached to a fixed substrate.

$30.342.  Qualifications for License Renewal.
(a) To renew a license, an individual must have[:]

[(B] met the requirements of Subchapter A of this chap-
ter (relating to Administration of Occupational Licenses and Registra-
tions) and completed a total amount of approved continuing education
equal to that of ten hours per year the license is valid. [; of]

f2) met the requirements of Subchapter A of this chapter

(b) The basic wastewater operation course may not be used to
renew a Class B or A license.

(c) Class D licenses are not renewable for operators of:
(1) any activated sludge type facilities;

(2) any trickling filter or rotating biological contractor
(RBCO) facilities with a permitted daily average flow of 100,000 gallons
per day or greater. A trickling filter or RBC facility is a facility that
uses secondary aerobic biological processes for treatment of sewage;

(3) any facility that uses a subsurface area drip dispersal
system as defined in §222.5 of this title (relating to Definitions) for
disposal of its effluent.

(d) Torenew an active converted perpetual license, an individ-
ual must have met the requirements of this section, with the exception
of the renewal fee.

$30.344.  Provisional Licenses

(a) A provisional license for a Class D license may be issued to
an individual that does not possess a high school diploma or equivalent
and who:

(1) has completed the required training;

(2) passed the applicable examination; and

(3) acts under the direct supervision of a license holder.

(b) A provisional license shall have:

(1) avalidity period of two years; and

(2) an application fee of $74.00.

(c) Provisional licenses are not renewable and not reobtain-
able.

(d) To continue to work as a licensed operator the provisional
license holder must, before the expiration date of the provisional li-
cense:

(1) submit proof of a high school diploma or equivalent;

and

(2) apply for a Class D license or higher.

$30.350. Classification of Wastewater Treatment Facilities, Waste-
water Collection Systems, and Licenses Required.

(a) Operators of remote or mobile sludge processing facilities
are required to hold a valid Class D or higher license.

(b) Operators of domestic wastewater treatment facilities
owned and located on industrial sites that are regulated by indus-
trial-type wastewater disposal permits are required to be licensed,
only if the point of discharge is separate from any other industrial
outfalls and the domestic wastewater is not mixed with other industrial
wastewater before discharge.

(¢) An individual first entering the field of wastewater treat-
ment or collection may be employed as an operator-in-training for a
period up to one year. An operator-in-training must perform all process
control tasks in the presence of a licensed operator.

(d) Each holder of a wastewater disposal permit for a waste-
water treatment facility shall employ or contract with one or more li-
censed wastewater treatment facility operators holding the appropriate
level of license or wastewater system operations companies holding a
valid registration and employing licensed wastewater treatment facility
operators holding the appropriate level of license.

(e) Domestic wastewater treatment facilities will be classified
in accordance with the following criteria.
Figure: 30 TAC §30.350(e)

[Figure: 30 TAC §30:350(e)]

(f) Category D wastewater treatment facilities shall be reclas-
sified as Category C facilities if any of the following conditions exist:

(1) acCategory D facility incorporating anaerobic sludge di-
gestion, except Imhoff tanks with sludge drawn off to drying beds;

(2) aCategory D facility whose permit requires nutrient re-
duction; or

(3) a Category D facility whose permit requires the final
effluent to meet a daily average biochemical oxygen demand, or total
suspended solids concentration less than ten milligrams per liter.

(g) A wastewater treatment facility having a combination of
treatment processes that are in different categories shall be assigned
the higher category.

(h) The executive director may increase the treatment facility
classification for facilities which include unusually complex processes
or present unusual operation or maintenance conditions.
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(1) The chief operator of each wastewater treatment facility
must possess a license equal to or higher than that of the category of
treatment facility.

(j) Each category of facility must be operated a minimum of
five days per week by the licensed chief operator or an operator holding
the required level of license or higher. The licensed chief operator or
operator holding the required level of license or higher must be avail-
able by telephone or pager seven days per week.

(k) When shift operation of the wastewater treatment facility
is necessary, each shift must be operated by an operator in charge who
is licensed at not less than one level below the category of the facility.

() Either the licensed chief operator or licensed operator in
charge must be present for scheduled commission inspections.

(m) A licensed wastewater treatment facility operator may per-
form all duties relating to the operation and maintenance of both waste-
water treatment facilities and wastewater collection systems. It is not
necessary to hold both types of licenses. A licensed collection system
operator may perform only those duties relating to the operation and
maintenance of wastewater collection systems.

(n) Each classified wastewater collection system must employ
at least one licensed operator who holds a license class equal to or
higher than that category of system. Wastewater collection system op-
eration and maintenance activities shall be supervised and inspected
daily by an on-site licensed wastewater operator. Wastewater collec-
tion systems shall be classified as follows.

Figure: 30 TAC §30.350(n) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404115

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER K. PUBLIC WATER SYSTEM
OPERATORS AND OPERATIONS COMPANIES
30 TAC §§30.387, 30.390, 30.392, 30.394

Statutory Authority

These amendments are proposed under the authority granted
to the commission in Texas Water Code (TWC), §5.012, which
provides that the commission is the agency responsible for im-
plementing the constitution and laws of the state relating to con-
servation of natural resources and protection of the environment;
and §5.103 and §5.105, which establish the commission's gen-
eral authority to adopt rules.

The proposed rules implement TWC, §37.0045 as added by HB
1845.

$30.387.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Chief operator--An individual who has overall respon-
sibility for the operation of a public water system.

(2) Honorary license--License converted from a perpetual
license that has been discontinued by the commission. This honorary
license does not award the licensee the authority to perform process
control duties in production or distribution of drinking water for public
water systems.

(3) Military operator-in-training--An individual who is an
active duty member of the military of the United States and has success-
fully completed the Bioenvironmental Engineering Apprentice (BEA)
or equivalent military training, as determined by the executive direc-
tor, and collects microbiological samples and determines disinfection
residuals for military facilities' water distribution systems. This indi-
vidual may not perform any other process control duties in the water
distribution or treatment facilities of a military installation.

(4) Operator-in-charge--An individual who has overall re-
sponsibility for the operation of a public water system in the absence
of the chief operator.

(5) Operator-in-training--An unlicensed individual enter-
ing the field of public water system operation for the first time who has
less than one year of experience and is in training to perform process
control duties in production or distribution of public drinking water.

(6) Public water system operations company--A person or
other nongovernmental entity that provides operations services to one
or more public water systems on a contractual basis.

(7) Public water system operator--Licensed operator who
performs process control duties in production or distribution of drink-
ing water.

(8) Resiliency continuing education training--Training on
one or more resiliency topics that is approved by the executive director

to count toward the resiliency training required to renew a license.

(9) Resiliency Overview Course--The core training that
provides an overview of the resiliency topics outlined by the executive

director that can be taken as a stand-alone course or as part of the

updated Basic Waterworks Operations core course.

(10) [€®)] Work experience--The actual performance of job
tasks in a public water supply system that are considered essential for
the treatment or distribution of drinking water.

$30.390.  Qualifications for Initial License.

(a) To obtain a license, an individual must meet the require-
ments of Subchapter A of this chapter (relating to Administration of
Occupational Licenses and Registrations), and the following require-
ments for each class of license, and pass an examination.

Figure: 30 TAC §30.390(a)

[Figure: 30 TAC §30.390(a)]

(b) An individual who applies for a Class C, B, or A license,
and relies on a bachelor's or master's degree to meet the educational
requirements, must have a bachelor's or master's degree with a major
in chemistry, biology, engineering, microbiology, bacteriology, or other
similar discipline approved by the executive director.

(¢) An individual who applies for a Class C or B license must
obtain at least one-half of the total work experience requirement in the
specific field for the license that is requested:

(1) for Class C and B surface water licenses, the experi-
ence must be obtained through operations activities at the production
or treatment facilities for surface water or groundwater under the direct
influence of surface water;

49 TexReg 7306 September 13, 2024 Texas Register



(2) for Class C and B groundwater licenses, the experi-
ence must be obtained through operations activities at the production
or treatment facilities for groundwater source or groundwater under the
direct influence of surface water; or

(3) for Class C and B distribution licenses, at least one-half
of the required experience must be obtained as a result of operations
activities at treated water storage, pumping, or distribution facilities;
and

(4) once the work experience has been met from para-
graphs (1), (2), or (3) of this subsection, the executive director may
count any remaining experience to meet up to 50% of the remaining
requirement.

(d) For all classes of licenses, laboratory experience must:

(1) be obtained at a laboratory that is owned and operated
by the public water system; and

(2) involve daily consultation with individuals who per-
form process control duties in production or distribution of drinking
water for the water system.

(e) For each license, applicants may substitute either college
hours or training credits to meet the experience requirement:

(1) 16 semester hours or an additional 20 hours of training
credits are equal to six months of the experience;

(2) Class C applicants may only substitute up to one year
of the required work experience; and

(3) Class B and Class A applicants may only substitute up
to two years of the required work experience.

(f) Training credits must be in approved courses that include
the following or equivalent.
Figure: 30 TAC §30.390(f)
[Eigure: 30 TAC §303906(H)]

(g) An individual who previously held a Class D license or
higher shall not apply for a new Class D license if the individual:

(1) currently operates facilities at groundwater treatment
systems of 250 connections or more;

(2) currently operates facilities at groundwater treatment
systems serving a population of 750 or more;

(3) currently operates facilities at surface water treatment
systems;

(4) currently operates facilities at groundwater systems un-
der the influence of surface water;

(5) performs supervisor, crew chief, or foremen duties for
distribution systems that have over 250 connections; or

(6) operates multiple groundwater systems and the cumu-
lative number of connections exceeds 250.

§30.392.  Qualifications for License Renewal.
(a) To renew a license, an individual must have[:]

[(H] met the requirements of Subchapter A of this chap-
ter (relating to Administration of Occupational Licenses and Registra-
tions) and completed a total amount of approved continuing education
equal to that of ten hours per year the license is valid, two of which
must qualify as resiliency training for licenses that expire on or after
April 1, 2024.[; o]

H2) met the requirements of Subchapter A of this chapter

(b) The basic water training course shall not be used to renew
a Class B or A license.

(c) Class D licenses are not renewable for licensed operators:

(1) at groundwater treatment systems of 250 connections
or more;

(2) at groundwater treatment systems serving a population
of 750 or more;

(3) at surface water treatment systems;

(4) at groundwater systems under the influence of surface
water;

(5) who are supervisors, crew chiefs, or foremen of distri-
bution systems that have over 250 connections; or

(6) who operate multiple groundwater systems and the cu-
mulative number of connections exceeds 250.

(d) Torenew an active converted perpetual license, an individ-
ual must have met the requirements of this section, with the exception
of the renewal fee.

(e) Individuals with a license that expires on or after April 1,
2024, are required to take the Resiliency Overview Course once as part
of the continuing education requirement to renew a license.

§390.394.  Provisional Licenses.

(a) A provisional license for a Class D license may be issued to
an individual that does not possess a high school diploma or equivalent
who:

(1) has completed the required training;

(2) passed the applicable examination; and

(3) acts under the direct supervision of a license holder.

(b) A provisional license shall have:

(1) a validity period of two years; and
(2) an application fee of $74.00.

(c) Provisional licenses are not renewable and not reobtain-
able.

(d) To continue to work as a licensed operator, the provisional
license holder must, before the expiration date of the provisional li-
cense:

(1) submit proof of a high school diploma or equivalent;

and

(2) apply for a Class D license or higher.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404116

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 239-2678
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TITLE 34. PUBLIC FINANCE
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PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE AND LOCAL SALES
AND USE TAXES

34 TAC §3.330

The Comptroller of Public Accounts proposes amendments to
§3.330, concerning data processing services. The comptroller
amends this section to clarify existing definitions; to add new
definitions; to list examples of services that are included in and
excluded from taxable data processing services; to describe data
processing that is not taxable; to explain the incidence of the tax;
and to update provisions related to the collection of local sales
and use taxes on data processing services. The amendments
implement language in Senate Bill 153, 87th Legislature, 2021
regarding payment processing. Other revisions improve the clar-
ity and readability of the section.

Subsection (a) provides definitions. The comptroller amends the
general definition of "data processing service" in paragraph (1)
to list the operative words included as examples of "data pro-
cessing service" in Tax Code, §151.0035(a)(1) ("Data Process-
ing Service"). The comptroller moves and amends existing lan-
guage regarding examples to subsection (b). The comptroller
deletes existing language regarding internet access services as
they are no longer taxable.

The comptroller adds new subparagraph (A) listing services that
are specifically included in data processing service under Tax
Code, §151.0035.

The comptroller adds new subparagraph (B) listing services that
are specifically excluded from data processing service under Tax
Code, §151.0035, including services added by Senate Bill 153.

The comptroller adds new subparagraph (C) to exclude some
data processing that might otherwise be included in "data
processing service" as described in Tax Code, §151.0035. The
comptroller adds subparagraph (C) under its exclusive juris-
diction to interpret taxable services, as provided in Tax Code,
§151.0101(b) ("Taxable Services").

Subparagraph (C) provides that a data processing service will
not be taxable if it is sold for a single charge with another service,
the data processing service does not have a separate value, and
the data processing service is ancillary to the other service.

New subparagraph (C)(i) provides that if the data processing ser-
vice is sold for a single charge with another service that does not
have a separate value, and the other service is ancillary to the
data processing service, the entire charge will be taxable as a
data processing service.

New subparagraph (C)(ii) provides that if the data processing
service has a separate value and is sold or purchased for a single
charge with a nontaxable related service, subsection (e) applies.

New subparagraph (C)(iii) identifies factors that the comptroller
may consider in determining whether the data processing ser-
vice has a "separate value." The "separate value" requirement
is drawn from Rylander v. San Antonio SMSA Ltd. P'ship. 11
S.W.3d 484, 488 (Tex. App.--Austin 2000, no pet.). The opin-
ion uses the "separate value" concept in evaluating whether ser-
vices could be segregated for taxation purposes.

The "separate value" requirement of subparagraph (C)(iii) is also
consistent with the comptroller's longstanding rule, retained in
subsection (e)(3), which provides for the segregation of nontax-
able and taxable services sold or purchased for a single charge.

The comptroller explains the "ancillary" requirement in new sub-
paragraph (C)(iv). The requirement is similar to the current pro-
vision that excludes data processing service if it "facilitates the
performance" of another service. But subparagraph (C)(iv) iden-
tifies specific factors, which are not in the current rule.

The test for determining whether a data processing service is
"ancillary" to a nontaxable service is not an essence of the trans-
action test. The essence of the transaction test attempts to de-
termine what the buyer ultimately wants. Combs v. Chevron,
Inc., 319 S.W.3d 836, 843 (Tex. App.--Austin 2010, pet. denied)
("underlying goal"). The buyer will never want the manipulation
of data for its own sake. The buyer will always want the manip-
ulation of data as the means to achieve an end. Therefore, the
identification of the "underlying goal" of the buyer, or the essence
of the transaction, is not the appropriate test for data process-
ing services. See also, Hellerstein & Hellerstein, State Taxation
§12.08 (3rd ed. 2020) (the primary purpose test is "folly").

In determining whether a data processing service is "ancillary"
to a nontaxable service, the comptroller will focus on what the
seller is doing, and not what the buyer wants. The repetitive or
routine manipulation of data by the seller is a factor suggesting
that the activity is not ancillary and should be taxable as a data
processing service, while the manipulation of data that depends
on the external knowledge and discretionary judgment of the ser-
vice provider suggests that the activity is ancillary and should not
be taxable as a data processing service.

For example, the insertion of data into form title or loan docu-
ments for a client would ordinarily be a taxable data processing
service. The primary service is the compilation, retrieval, and
accurate manipulation of the data into the forms, even though
there may be an element of independent judgement in correctly
entering the data. However, the preparation of a title opinion
would not ordinarily be a taxable data processing service. The
primary service is the application of legal knowledge and judge-
ment to a set of facts, even though there may be elements of
data processing. The "ultimate goal" of the preparation of loan
documents and the preparation of title opinions may be the same
- to close a real estate deal. But one service is a taxable data
processing service because it requires the repeated application
of the same process to different data, albeit with skill and ex-
pertise; and the other service is not a taxable data processing
service because it produces a solitary result based on legal prin-
ciples. These examples are illustrated in the recent opinion in
Hegar v. Black, Mann, & Graham, L.L.P., No. 03-20-00391-CV,
2022 WL 567853 (Tex. App.--Austin Feb. 25, 2022, no pet.).

The comptroller amends current paragraph (2) to delete the def-
inition of "internet" as that term is already defined in Tax Code,
§151.00393 (Internet). The comptroller adds a new definition
of "downstream payment processor" based on the language in
Senate Bill 153 that incorporates the definition in 7 TAC §33.4(c)
(Payment Processors) as that provision existed on January 1,
2021.

The comptroller amends paragraph (3) to delete the definition
of "internet access services" as the statutory reference to that
definition is now listed in subsection (a)(1)(B)(i) and a separate
definition is no longer necessary. The comptroller adds a new
definition of "point of sale payment processor" based on the lan-
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guage in Senate Bill 153 that incorporates the definition in 7 TAC
§33.4(d) as that provision existed on January 1, 2021.

The comptroller adds new paragraph (4) to add a definition of
"settling of an electronic payment transaction" based on the lan-
guage in Senate Bill 153.

The comptroller moves the existing text of current subsection (b)
to amended subsection (c)(2), with changes. Amended subsec-
tion (b) text provides examples that apply the definition of "data
processing service."

The comptroller adds new paragraphs (1)-(3) to restate text from
current subsection (a)(1) that payroll services, business account-
ing, and the preparation of financial statements are data pro-
cessing services.

The comptroller adds new paragraph (4) based on the holding in
Hegar v. Black, Mann, & Graham, L.L.P., No. 03-20-00391-CV,
2022 WL 567853 (Tex. App.--Austin Feb. 25, 2022, no pet.),
which held the preparation of form title or loan documents is tax-
able data processing.

The comptroller adds new paragraph (5) to clarify that market-
place providers may provide data processing services to their
customers if they enter, retrieve, search, manipulate, and store
data or information in the course of their business.

The comptroller adds new paragraph (6) to clarify that internet
hosting as defined by Tax Code, §151.108 (Internet Hosting) is
taxable data processing.

The comptroller adds new paragraph (7) to clarify that video
streaming subscriptions are taxable cable television services un-
der Tax Code, §151.0033 ("Cable Television Service"). See also
§3.313 of this title (relating to Cable Television Service and Bun-
dle Cable Service).

The comptroller adds new paragraph (8) to clarify that streaming
video gaming subscriptions are taxable amusement services as
set forth in Tax Code, §151.0028 ("Amusement Services") and
in STAR Accession No. 201405957L (May 28, 2014), and are
not taxable data processing services.

The comptroller adds new paragraph (9) to provide that the com-
pilation of nontaxable opinion polls and survey information as de-
scribed by §3.342 of this title (relating to Information Services),
is not taxable data processing if the data processing is ancillary
to the acquisition of the information and the service provider's
expertise is not managing data, such as in an inventory man-
agement service.

The comptroller adds new paragraph (10) to provide that the
compilation of nontaxable information derived from laboratory,
medical, or exploratory testing or experimentation as described
by §3.342 of this title is not taxable data processing if the data
processing is ancillary to the provision of the information.

The comptroller adds new paragraphs (11) and (12) to add ex-
amples from Comptroller's Decision No. 116,834 (2022) regard-
ing the taxability of computerized three-dimensional rendering,
website design, website development, search engine optimiza-
tion, social media marketing, and lead generation.

The comptroller moves current subsection (c) to amended sub-
section (d), with changes. New subsection (c) is titled "Imposi-
tion of tax, permits."

The comptroller adds new paragraph (1) to provide that the use
of data processing service is subject to state sales and use tax
and that local sales and use tax may also be imposed.

The comptroller adds new paragraph (2) that contains language
moved from current subsection (b) and restates that providers
of data processing services must obtain a Texas sales and use
tax permit. The paragraph includes the permitting safe harbor
for small remote sellers as set forth in §3.286(b)(2) of this title
(relating to Seller's and Purchaser's Responsibilities).

The comptroller adds new paragraph (3) that contains language
moved from current subsection (a)(1) stating that a data process-
ing service is taxable regardless of the ownership of the com-
puter or whether that data is provided by the customer or the
customer's authorized designee.

The comptroller adds new paragraph (4) to restate the language
from current subsection (b) which exempts 20% of the amount
charged for data processing services from sales and use tax
based on Tax Code, §151.351 (Information Services and Data
Processing Services).

The comptroller amends relettered subsection (d), formerly sub-
section (c), to update the storage medium used in the example
from a magnetic tape to a Universal Serial Bus (USB) drive.

The comptroller amends relettered subsection (e), formerly sub-
section (d). The substantive effect of subsection (e) is the same
as former subsection (d). However, the term "unrelated service"
is replaced by the term "nontaxable related service" to conform
to the ordinary usage of the terms. Subsection (e) applies when
multiple services are sold or purchased for a single charge. Be-
cause the services are sold or purchased for a single charge,
the services are in some manner going to be "related," as that
term is ordinarily used, even if they are also distinct. When ser-
vices are related by a common charge, and the services are each
also commonly provided on a stand-alone basis, and the perfor-
mances are distinct and identifiable, then the single charge may
be segregated under the conditions described in subsection (e).

The comptroller reletters subsection (f), formerly subsection (e).

The comptroller amends relettered subsection (g), formerly sub-
section (f) and retitles it "Determining the incidence of the tax
(service benefit rule)". The comptroller moves current text in
subsection (g) regarding local taxes to relettered subsection (h),
with changes.

The comptroller amends paragraph (1) to restate the statutory
definition of "use" in Tax Code, §151.011 ("Use" and "Storage").
The comptroller deletes the current presumption language in
paragraph (1) regarding a separate, identifiable segment of a
customer's business. The current presumption language is re-
placed by the presumption in paragraph (2) that more closely fol-
lows the statutory presumption in Tax Code, §151.104(a) (Sale
for Storage, Use, or Consumption Presumed).

The comptroller amends paragraph (2) to restate statutory lan-
guage in Tax Code, §151.104(a) regarding presumption of use
in Texas. The comptroller moves language in current paragraph
(2) regarding business conducted both inside and outside the
state to amended paragraph (3) and moves language regarding
multi-state customers' method of allocation to new paragraph (6).

The comptroller amends paragraph (3) and adds clauses
(i)-(ii) to restate statutory language in Tax Code, §151.104 and
§151.330 (Interstate Shipments, Common Carriers, and Ser-
vices Across State Lines). The comptroller moves language in
current paragraph (3) regarding a multi-state customer providing
an exemption certificate to new paragraph (6).
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The comptroller amends paragraph (4) to restate statutory lan-
guage in Tax Code, §151.101 (Imposition of Use Tax) and to be
consistent with the interpretation of statute in Comptroller's De-
cision No. 116,293 (2022). The comptroller deletes language in
current paragraph (4) regarding identifiable segments of a busi-
ness as the revised subsection follows the statutory guidelines
more closely.

The comptroller amends paragraph (5) to restate statutory lan-
guage in Tax Code, §151.303(c) (Previously Taxed Items: Use
Tax Exemption or Credit) and §3.338 of this title (relating to Mul-
tistate Tax Credit and Allowance of Credit for Tax Paid to Sup-
pliers). The comptroller deletes language in current paragraph
(5) regarding services that cannot be assigned to an identifiable
segment of a business, as the revised subsection follows the
statutory guidelines more closely.

The comptroller adds new paragraph (6) to restate moved
language from current paragraph (3) regarding multi-state
customers issuing exemption certificates, with non-substantive
changes to improve readability.

The comptroller adds new paragraph (7) to restate language
from paragraph (2) regarding a multistate customer's use of any
reasonable method for allocation which is supported by business
records.

The comptroller adds new clause (i) to restate moved language
from current paragraph (2) regarding the method used for busi-
ness records to allocate a data processing service used both
within and outside Texas.

The comptroller adds new clause (ii) to add language regarding
the good faith acceptance of an exemption certificate as set forth
in §3.287 of this title (relating to Exemption Certificates).

The comptroller amends relettered subsection (h), formerly (g)
regarding Local Taxes.

The comptroller amends paragraph (1) to provide general guid-
ance on the consummation of sale for local sales tax and directs
taxpayers to §3.334 of this title (relating to Local Sales and Use
Taxes) and deletes the existing language.

The comptroller amends paragraph (2) to provide general
guidance on determining local use tax and directs taxpayers to
§3.334 of this title and to delete language that is now located in
§3.334 of this title.

Language in former subparagraph (A) remains as new para-
graph (3). The comptroller deletes subparagraph (B) as that lan-
guage is now located in new subsection (g)(6).

The comptroller adds subsection (i) to restate former subsection
(h) and to make minor changes for readability.

The comptroller adds new paragraphs (1) and (2) to clarify when
a customer is responsible to report use tax due on the purchase
of taxable data processing services under Tax Code, §151.101.

Tetyana Melnyk, Director of Revenue Estimating Division, has
determined that during the first five years that the proposed
amended rule is in effect, the rule: will not create or eliminate a
government program; will not require the creation or elimination
of employee positions; will not require an increase or decrease
in future legislative appropriations to the agency; will not require
an increase or decrease in fees paid to the agency; will not
increase or decrease the number of individuals subject to the
rule's applicability; and will not positively or adversely affect this
state's economy.

Ms. Melnyk also has determined that the proposed amended
rule would benefit the public by conforming the rule to current
statute and improving readability. This rule is proposed under
Tax Code, Title 2, and does not require a statement of fiscal im-
plications for small businesses or rural communities. The pro-
posed amended rule would have no significant fiscal impact on
the state government, units of local government, or individuals.
There would be no anticipated significant anticipated economic
cost to the public.

You may submit comments on the proposal to Jenny Burleson,
Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528 or to the email address: tp.rule.com-
ments@cpa.texas.gov. The comptroller must receive your
comments no later than 30 days from the date of publication of
the proposal in the Texas Register.

The comptroller proposes the amendments under Tax Code,
§111.002 (Comptroller's Rules; Compliance; Forfeiture), which
provide the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforce-
ment of provisions of Tax Code, Title 2 (State Taxation), and
taxes, fees, or other charges or refunds which the comptroller
administers under other law.

The amendments implement Tax Code, §§151.0035 ("Data Pro-
cessing Services"), 151.0101 (Taxable Services), 151.105 (Im-
portation for Storage, Use, or Consumption Presumed), 151.330
(Interstate Shipments, Common Carriers, and Services Across
State Lines), 151.351 (Information Services and Data Process-
ing Services), 321.203 (Consummation of Sale), and 321.205
(Use Tax).

$§3.330.  Data Processing Services.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Data processing service--the computerized entry,
retrieval, search, compilation, manipulation, or storage of data or
information. [serviees - the proecessing of information for the purpese
of compiling and producing records of transactions, maintaining
information, and entering and retrieving information. It specifically
includes word processing, payroll and business accounting, and com-

tering inventory control data for a company, maintaining records of
not include the use of a computer by a provider of other services when
the computer is used to facilitate the performanee of the serviee or
the application of the knewledge of the physieal sciences; aceounting
principles, and tax laws, e.g., the use of a computer to provide inter-
pretive or enhaneement geophysical serviees or the use of a computer
by a CPA firm, enrolled agent, or bookkeeping firm to produce a
finaneial repert; prepare federal income tax; state franchise or sales
tax returns; or charges for temporary seeretarial personnel whe as part
services does not include Internet aceess services or data processing
services provided in conjunction with and incidental to the provision
of Internet aceess service when billed as a single charge:]

(A) Data processing service includes:

(i) word processing;
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(i) _payroll and business accounting data produc-

tion;

(iii) the performance of a totalizator service with the
use of computational equipment required by Occupations Code, Sub-
title A-1, Title 13, (Texas Racing Act); and

(iv) _the use of a computer or computer time for data
processing whether the processing is performed by the provider of the
computer or computer time or by the purchaser or other beneficiary of
the service.

(B) Data processing services do not include:

(i) Internet access service as defined by Tax Code,
§151.00394 (Internet access service);

(ii) the transcription of medical dictation by a med-

(iii) _In determining whether the data processing ser-
vice and the other service have separate values, the comptroller will
consider whether the services are distinct and identifiable and whether
each service is of a type that is commonly provided on a stand-alone
basis or commonly provided as an additional service for a greater sin-

gle charge.

(iv) _In determining whether the data processing ser-
vice is ancillary to another service, or conversely, whether the other
service is ancillary to the data processing service, the comptroller may
consider the extent to which the service provider exercises discretion
or judgment in individual applications of the processed data based on
knowledge of the physical sciences, accounting principles, law, or other
fields of study. The repetitive or routine manipulation of data by the
seller is a factor suggesting that the data processing activity is not an-
cillary to another service and should be taxable as a data processing

ical transcriptionist;

(iii) the display of a classified advertisement, banner
advertisement, vertical advertisement, or link on an Internet website
owned by another person;

(iv) _services exclusively to encrypt electronic pay-

service. The manipulation of data that depends on the external knowl-
edge and discretionary judgment of the service provider in individual
applications suggests that the data processing activity is ancillary to
another service and should not be taxable as a data processing service.
The provider's skill, experience, or expertise, in processing data or in-
formation is not a factor. Other factors may be considered, and the

ment information for acceptance onto a payment card network that al-

weight of the factors may vary from case to case. The evaluation is

lows a person to accept a specific brand of debit or credit card by rout-

based on what the service provider is doing, not on what the customer

ing information and data to settle an electronic payment transaction, in

wants.

order to comply with standards set by the Payment Card Industry Se-
curity Standards Council; or

(v) _settling of an electronic payment transaction by:

(2) Downstream payment processor--A payment processor
that acts as an intermediary between a consumer-facing entity that has
incurred an outstanding money transmission obligation to a consumer,

(1) a downstream payment processor or point of
sale payment processor or point of sale payment processor that routes
electronic payment information to an entity described in subclause (II)
or (IIT) of this clause;

(1l) a federally insured financial institution, as
defined by Finance Code, §201.101 (Definitions), that is organized
under the laws of Texas, another state, or the United States, or an
affiliate of the institution;

(IIl) apayment card network that allows a person

and the consumer's designated recipient. [Internet - colectively the
myriad of computer and telecommunications facilities; inclading
equipment and software; that comprise the interconneeted
ProtocolAnternet Protocol; or any predecessor or suceesser protocols
to the protocol; to communicate information of all kinds by wire or
radio.]

(3) Point of sale payment processor--A payment processor
that receives funds from a consumer on behalf of a consumer-facing
entity that either sells goods or services other than money services or

to accept a specific brand of debit or credit card by routing information

accepts charitable donations. [Internet aceess serviee - a service that

and data to settle an electronic payment transaction;

(1V) _aperson who has entered into a sponsorship
agreement with an entity described in subclause (II) for the purpose
of processing that entity's electronic payment transactions through a
payment card network; or

(V) a person who is engaged in the business of
money transmission and required to obtain a license under Finance
Code, §152.101 (Money Transmission License Required).

(C) Under its exclusive jurisdiction to interpret taxable

enables users to aceess content; information; electronic mail; or other
services offered over the Internet and may alse include aceess to pro-
prietary content; information; and other serviees as part of a package
of services offered to consumers. Internet access service does not in-
meeﬂjuﬂeﬂenwﬁhaﬂdfsmefelyme}éeﬂtalte%hepfwmeﬂefln%k
net aceess serviee: Individuals providing Internet aceess should refer
t0 §3-366 of this title (relating to Internet Aceess Serviees):|

(4) Settling of an electronic payment transaction--The au-
thorization, clearing, or funding of a payment made by credit card, debit

services, the comptroller excludes from the definition of "data process-

card, gift card, stored value card, electronic check, virtual currency,

ing service" data processing that is sold for a single charge with another

loyalty program currency such as points or miles, or a similar method.

service if the data processing service does not have a separate value,

The term does not include charges by a marketplace provider, as that

and the data processing service is ancillary to the other service. The

term is defined by Tax Code, §151.0242 (Marketplace Providers and

burden is on the taxpayer to demonstrate that the data processing ser-

Marketplace Sellers).

vice does not have a separate value and is ancillary to the other service.

(i) If the data processing service is sold for a single

(b) Examples of services that are and are not taxable data pro-
cessing services. [Held permits: All providers of data processing ser-

charge with another service that does not have a separate value, and
the other service is ancillary to the data processing service, the entire
charge will be taxable as a data processing service.

(it) If the data processing service is sold for a single
charge with another service that has a separate value, subsection (e) of

this section applies.

charges for data processing services; or aceept properly completed re-
sale; exemption; or direct pay permit certificates in lieu of collecting
tax. See §3.285 of this title (relating to Resale Certificate; Sales for Re-
sale); §3.287 of this title (relating to Exemption Certificates); §3.288
of this title {relating to Direet Payment Procedures and Qualifications).
Effective October 1, 1999, 20% of the total amount charged for data
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processing scrvices is exempted from tax. The cxemption applics to
serviees performed on or after October 15 1999. The exemption does
not apply to services performed before the effective date and billed or
paid for after the effective date of the exemption. ]

(1) Payroll services, such as maintaining records of em-

managing the data, such as in inventory management, the main service
is data processing and the service is taxable.

(10) The compilation of nontaxable information primarily
derived from the service provider's laboratory, medical, or exploratory
testing or experimentation or any similar method of direct scientific

ployee work time, computing and preparing payroll checks, filing pay-

observation of physical phenomena as described by §3.342 of this title

roll tax returns, and completing pre-printed employee-related forms

(relating to Information Services) is not a taxable data processing ser-

such as W-2s, are taxable data processing because they involve the rou-

vice if the data processing is ancillary to the main service and the data

tine and repeated simultaneous application of the same process to dif-

processing does not have a separate value. Examples may be geophys-

ferent data. The service provider's skill, experience, or expertise with

ical surveys, polygraph tests, and the recording and tracking of vital

payroll documents is not determinative.

(2) The production of business accounting data, such as in-
ventory reports, is taxable data processing because it involves the rou-

signs in a medical treatment.

(11) Computerized three-dimensional rendering that is cre-
ated using customer provided data is taxable data processing as it re-

tine and repeated simultaneous application of the same process to dif-

quires the computerized entry, retrieval, search, compilation, manipu-

ferent data. The service provider's skill, experience, or expertise with

lation, or storage of data or information.

business reports is not determinative.

(3) The preparation of financial statements kept in accor-

(12) Website design, website development, search engine
optimization, social media marketing, and lead generation are taxable

dance with generally accepted accounting principles, is not included in

data processing when they involve the storage, manipulation, compila-

taxable data processing, even though it has elements of data processing,

tion, and entry of data.

because the categorization and characterization of the data is variable
and depends upon the discretion and certified opinion of an accounting

professional.

(4) The insertion of data into form title or loan documents
for a client is taxable data processing because it involves the repeated
application of the same process to different data. The service provider's
skill or experience with title or loan documents is not determinative.

(c) Imposition of tax, permits.

(1) State sales and use tax and any applicable local sales
and use tax are imposed on each sale or use of a data processing service
in Texas.

(2) Except for small remote sellers described in
§3.286(b)(2)(B) of this title (relating to Seller's and Purchaser's Re-

The preparation of a title opinion is not included in taxable data pro-

sponsibilities), a seller of data processing services must obtain a Texas

cessing, even though it has elements of data processing, because the

sales and use tax permit and collect and remit tax on charges for data

result is solitary and depends upon the opinion or skills of a legal pro-

processing services, or accept properly completed resale, exemption,

fessional.

(5) Marketplace provider services may be included in tax-
able data processing services when they involve the computerized en-
try, retrieval, search, compilation, manipulation, or storage of data or
information provided by the purchaser or the purchaser's designee. For
example, services to store product listings and photographs, maintain

or direct pay permit certificates in lieu of collecting tax. See §3.285
of this title (relating to Resale Certificate; Sales for Resale); §3.287
of this title (relating to Exemption Certificates); §3.288 of this title
(relating to Direct Payment Procedures and Qualifications).

(3) A charge for data processing services is taxable regard-
less of the ownership of the computer or whether the data is provided

records of transactions, and to compile analytics are taxable data pro-

by the customer or the customer's authorized designee.

cessing services.
(6) Internet hosting, as defined by Tax Code, §151.108

(4) Twenty percent of the total amount charged for data
processing services is exempted from tax. Ifthe data processing service

(Internet Hosting), is included in taxable data processing services

is also taxable as another type of taxable service other than an informa-

when the user stores data on the service provider's hardware, or

tion service, the twenty percent exemption does not apply.

processes data on software that is owned, licensed, or leased by the
user or provider. An example is the provision of servers and operating
systems that are used by a customer to store software applications and
content that can be accessed by the customer's customers.

(7) Streaming video subscriptions are taxable as a cable
television service but not as data processing services. See also §3.313
of'this title (relating to Cable Television Service and Bundle Cable Ser-

vice).

(8) Streaming video game subscriptions are taxable as an
amusement service but not as data processing services. See also §3.298

(d) [€e)] Resale certificates.

(1) Providers of data processing services may issue a resale
certificate in lieu of tax to suppliers of tangible personal property only if
care, custody, and control of the property is transferred to the client. For
example, a service provider purchases a Universal Serial Bus (USB)
drive [magnetie tape] to transfer the results of data processing services
to customers. The USB drive [tape] is transferred to the customer, and
the customer owns and uses the USB drive [tape] to review the results
of the data processing service. The service provider may purchase the
USB drive [tape] tax free by issuing a resale certificate. Tax is due on

of this title (relating to Amusement Services).

(9) The compilation of information that the service
provider acquires from unrelated third parties through nontaxable
opinion polls and surveys as described by §3.342 of this title (relating
to Information Services) is not a taxable data processing service if
the data processing is ancillary to the main service of data acquisition
and the data processing does not have a separate value. However, if
the service provider acquires and compiles data from the customer
or the customer's designees, and the service provider's expertise is in

the total amount charged the customer, including amounts for the USB
drive [tape] and for the services.

(2) A resale certificate may be issued for a service if the
buyer intends to transfer the service as an integral part of taxable ser-
vices. A service will be considered an integral part of a taxable service
if the service purchased is essential to the performance of the taxable
service and without which the taxable service could not be rendered.

(3) A resale certificate may be issued for a taxable service
if the buyer intends to incorporate the service into tangible personal
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property which will be resold. If the entire service is not incorporated
into the tangible personal property, it will be presumed the service is
subject to tax and the service will only be exempt to the extent the
buyer can establish the portion of the service actually incorporated into
the tangible personal property. If the buyer does not intend to incor-
porate the entire service into the tangible personal property, no resale
certificate may be issued, but credit may be claimed at the time of sale
of the tangible personal property to the extent the service was actually
incorporated into the tangible personal property.

(e) [€)] Nontaxable related [Unrelated] services.

(1) A service will be considered as a nontaxable related ser-
vice [unrelated] if:

(A) itis neither a data processing service, nor a service
taxed under other provisions of the Tax Code, Chapter 151;

(B) each of the services provided are [it is] of a type
which are [is] commonly provided on a stand-alone basis; and

(C) the performance of the service is distinct and iden-
tifiable. Examples of such a service would be consultation, develop-
ment of and preparation of feasibility studies, design and development,
or training.

(2) Where nontaxable related [unrelated] services and tax-
able services are sold or purchased for a single charge and the por-
tion relating to taxable services represents more than 5.0% of the total
charge, the total charge is presumed to be taxable. The presumption
may be overcome by the data processing service provider at the time
the transaction occurs by separately stating to the customer a reason-
able charge for the taxable services. However, if the charge for the
taxable portion of the services is not separately stated at the time of the
transaction, the service provider or the purchaser may later establish
for the comptroller, through documentary evidence, the percentage of
the total charge that relates to nontaxable related [anrelated] services.
The service provider's books must support the apportionment between
exempt and nonexempt activities based on the cost of providing the
service or on a comparison to the normal charge for each service when
[#] provided alone. If the charge for exempt services is unreasonable
when the overall transaction is reviewed considering the cost of provid-
ing the service or a comparable charge made in the industry for each
service, the comptroller will adjust the charges and assess additional
tax, penalty, and interest on the taxable services.

(3) Charges for services or expenses directly related to and
incurred while providing the taxable service are taxable and may not be
separated for the purpose of excluding these charges from the tax base.
Examples would be charges for meals, telephone calls, hotel rooms, or
airplane tickets.

(f) [e) Serviee benefit location:] If both the data processing
service provider and the customer are located in Texas, Texas tax is
due.

(g) Determining the incidence of the tax.

(1) With respect to a taxable service, "use" means the
derivation in Texas of direct or indirect benefit from the service. [Fo
the extent a data processing serviee is used to suppert a separate;
identifiable segment of a customer's business {e&her than general
administration or operation of the business) the serviee is presumed to
be used at the location where that part of the business is conducted.]

(2) The sale of a data processing service that is delivered
in Texas is presumed to be a sale for storage, use, or consumption in
Texas until the contrary is established. [ that part of the business is

not taxable to the extent it is used outside Texas. A multi-state customer
business records:]

(3) A data processing service performed in Texas is subject
to Texas sales tax unless an exemption applies. [A multi-state eustomer
purchasing data proeessing services for the benefit of both in-state and
out-of-state locations is responsible for issuing to the data processing
service provider an exemption certificate asserting a multi-state ben-
efit; and for reporting and paying the tax on that portion of the data
processing charge which will benefit the Texas location: A data pro-
eessmgsewreeprewder%ha{aeeep%ssuehaeemﬁeatemgeedﬁa%w

(A) A data processing service performed in Texas for
use entirely outside of Texas is exempt from sales tax.

(B) A data processing service performed in Texas for
use both within and outside of Texas is exempt to the extent that the
service is used outside Texas.

(4) A dataprocessing service performed outside of Texas is
subject to Texas use tax to the extent that the service is for use in Texas,
unless an exemption applies. [The eustomer's books must suppert the
assignment of the service to an identifiable segment of the business; the
determination of the location or locations of the use of the service; and
the allocation of the taxable charge to Texas:|

(5) A purchaser of a data processing service performed out-
side of Texas for use in Texas may claim a credit for a similar tax paid
in another state if that state provides a similar credit for a taxpayer in
Texas. [To the extent the use of the service cannot be assigned to an
identifiable segment of a customer's business, the service is presumed
to be used to suppert the administration or operation of the customer's
business generally. The service is presumed to be used at the customer's
place from which the trade or business is directed or managed. |

(6) A purchaser asserting the use of a data processing ser-
vice at business locations in multiple states may issue to the service
provider a form promulgated by the comptroller, or a substantially sim-
ilar document that asserts a concurrent multi-state business use and rep-
resents that the purchaser will report and pay the state and local tax on
the portion that is taxable and is not exempt.

(A) The multi-state purchaser may use a reasonable and
consistent method supported by its business records to allocate the ser-
vice between jurisdictions.

(B) A service provider that accepts a multi-state use cer-
tificate in good faith is relieved of responsibility for collecting and re-
mitting Texas state and local sales and use taxes on transactions subject
to the certificate.

(h) [&)] Local taxes.

(1) Local sales tax is due in a local jurisdiction where the
sale is consummated. The sale may be consummated at a place of busi-
ness of the seller where the order is received, a place of business of the
seller where the order is fulfilled, or at the location to which the ser-
vice is delivered. See §3.334 of this title (relating to Local Sales and
Use Taxes). [Forlocal sales tax purposes, city, county, transit authority,
and/or speeial purpese district sales taxes are due if the data proeess-
clients request service) within the boundaries of a local taxing entity.
Loeal sales tax must be collected based upen the tax rate at that leea-
tion; exeept that no MTA or CTD sales tax is due on services provided
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at a location outside the boundaries of the transit area: In the ease of
tity the tax is allocated.]
(2) Local use tax may also be due in a local jurisdiction
where a direct or indirect benefit from the service is derived if the 2.0%
local tax cap has not been exceeded. See also §3.334 of this title. [Fer
the purpeses of the loeal use tax; if a place of business is outside the
boundaries of a local taxing entity; the data processing serviece provider
will be required to colleet loeal use tax if the client is within the local
taxing entity and the service provider has representation in the local
taxing entity as outlined in §3-286 of this title (relating to Seller's and
quired to colleet loeal use tax; the elient is still liable for the tax if the
serviee is performed or a benefit is derived from the serviee within the
boundaries of a loecal taxing entity:|
(3) [€A)] An in-state customer purchasing data processing
services for the benefit of locations in more than one local taxing en-
tity is responsible for issuing to the data processing service provider an
exemption certificate claiming a multi-city benefit and for determining
the extent of benefit for each entity. The local use tax for each entity
must be reported, allocated, and paid by the customer. A data process-
ing service provider that accepts in good faith an exemption certificate
claiming a multi-city benefit is relieved of responsibility for collecting
and remitting local tax on transactions to which the certificate relates.
B) A multi-state eustomer purchasing data proeessing
responsible for issuing an exemption certificate and for reporting and
(i) [@)] Use tax. The customer is responsible to report and
pay use tax if the service provider: [H a provider of a data processing
service is not doing business in Texas or in a specific local taxing juris-
diction and is not required to collect Texas tax; it is the Texas customer's
responsibility to report and pay the state and local use tax directly to
this effice:]

(1) is not required to collect and remit the sales or use tax;

(2) does not collect the correct amount of sales or use tax.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2024.

TRD-202404132

Jenny Burleson

Director, Tax Policy

Comptroller of Public Accounts

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 475-2220
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE JUSTICE
DEPARTMENT

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES
SUBCHAPTER B. TREATMENT
DIVISION 1. PROGRAM PLANNING

37 TAC §380.8703

The Texas Juvenile Justice Department (TJJD) proposes
amendments to §380.8703, Rehabilitation Program Stage
Requirements and Assessment.

SUMMARY OF CHANGES

Amendments to the section will include: 1) adding that a youth's
stage in the rehabilitation program may be lowered when the
youth has been unresponsive to intervention attempts over an
extended period of time and the youth's current stage does not
reflect the youth's current progress; 2) for Stage 1, adding that
youth are expected to review their own unique vulnerabilities with
the case manager; 3) for Stage 2, clarified that the goal is for
youth to become interpersonally successful in the future; 4) for
Stage 2, adding that youth are expected to identify a long-term
success plan; 5) for Stage 2, clarifying that youth are expected to
explore patterns in thoughts, feelings, attitudes, beliefs and vul-
nerabilities (rather than values); 6) for Stage 2, removing require-
ments for youth to make progress toward personalized goals,
to present and discuss progress with the treatment team, and
to complete case plan objectives; 7) for Stage 4, adding that
completing case plan objectives includes the ability to articulate
plans for successful community reentry; 8) for all stages, clari-
fying that youth are expected to participate safely, (rather than
just participate) in various areas of programming; 9) removing
the requirement for youth to receive a stage assessment based
on current behavior and progress upon being returned to a high-
or medium-restriction facility for disciplinary reasons or upon re-
ceiving an additional commitment, and adding that such youth
will be placed on the most appropriate stage as specified by writ-
ten procedure manual; and 10) clarifying that one of the situa-
tions in which a youth's stage may be lowered is when the youth
receives an additional commitment (rather than being recommit-
ted).

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the new section is in effect, there will be no significant fiscal
impact for state government or local governments as a result of
enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Evan Norton, Senior Director of Integrated Treatment and Inter-
vention Services, has determined that for each year of the first
five years the revised section is in effect, the public benefit an-
ticipated as a result of administering the section will be improve-
ments to the rehabilitative stage system to more appropriately
indicate a youth's motivation and readiness to change patterns
of behavior and thinking, to more clearly articulate expectations
of each stage in the program to youth and staff, and to more
accurately capture a youth's readiness for parole in order to en-
hance public safety.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-

49 TexReg 7314 September 13, 2024 Texas Register



quired to comply with the new section as proposed. No private
real property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the new
section is in effect, the section will have the following impacts.

(1) The proposed section does not create or eliminate a govern-
ment program.

(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed section does not impact fees paid to TJJD.
(5) The proposed section does not create a new regulation.

(6) The proposed section does not expand, limit, or repeal an
existing regulation.

(7) The proposed section does not increase or decrease the
number of individuals subject to the section's applicability.

(8) The proposed section will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days
after publication of this notice to Texas Juvenile Justice Depart-
ment, Policy and Standards Section, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The revised section is proposed under §242.003, Human Re-
sources Code, which requires TJJD to adopt rules appropriate
to the proper accomplishment of TJJD's functions and to adopt
rules for governing TJJD schools, facilities, and programs.

No other statute, code, or article is affected by this proposal.

$§380.8703.  Rehabilitation Program Stage Requirements and Assess-
ment.

(a) Purpose. Youth earn the ability to move to less restric-
tive placements by progressing through a stage system that measures
progress in the rehabilitation program. The purpose of this rule is to
provide a general outline of the areas in which a youth must demon-
strate progress and to describe the process for assessing progress.

(b) Applicability. This rule applies to all residential facilities
operated by the Texas Juvenile Justice Department (TJJD). This rule
does not apply to youth in contract-care programs that are not required
to provide the TJJD rehabilitation program. This rule does not apply
to youth on parole status.

(c) Definitions. See §380.8501 of this chapter for definitions
of terms used in this rule.

(d) General Themes in the Rehabilitation Program.

(1) TIID's rehabilitation program is composed of a set of
stages with objectives related to each youth's rehabilitative needs. Ex-
pectations generally increase as youth progress through the stages.

(2) Progress is measured through an assessment of the
youth's demonstration of skills in areas such as:

(A) appropriate participation in education/vocational
and treatment/intervention activities;

(B) understanding and use of therapeutic tools;

(C) ability to develop, discuss, and work toward indi-
vidual goals;

(D) application of regulation tools to maintain safe be-
havior; and

(E) reducing risk factors and increasing protective fac-
tors.

(3) The objectives for each youth shall be in writing and
provided to the youth.

(4) Each youth is provided an equal opportunity, as the
youth's behavior warrants, to participate in the scheduled activities
needed to progress.

(e) Stage Assessment.

(1) A stage assessment shall be conducted when the youth
completes the required objectives for the stage or within 90 days from
the previous stage assessment, whichever occurs first.

(2) Each stage assessment includes a comprehensive as-
sessment of the youth's progress in the rehabilitation program.

(3) The parent/guardian must be given an opportunity to
provide input to be considered at each stage assessment.

(4) Asaresult of a stage assessment, the youth is assigned
to the most appropriate stage. Youth may be assigned to a stage that is
more than one level higher than the current stage, if appropriate.

(5) Each youth's specific needs and responsivity must be
considered when assessing a youth's stage. If a youth fails to progress
through the stages, staff must conduct a review for responsivity needs
and, if appropriate, implement individualized interventions.

(6) Youth may not be assigned to a lower stage, except:

(A) when it is determined that behavior proven at a
Level II due process hearing held in accordance with §380.9555 of
this chapter indicates the youth no longer meets the requirements of
the current stage assignment; [e¥]

(B) when it has been determined that the youth has
been unresponsive to intervention attempts for an extended period of
time and the youth's current stage does not reflect the youth's current

progress; or
(C) [B)] in accordance with subsection (g) of this sec-

tion.

(7) If a youth loses release eligibility under §380.8555 or
§380.8559 of this chapter, the youth is no longer designated as having
completed the rehabilitative program under this rule and is assigned to
stage 4.

(8) The youth and the youth's parent/guardian are notified
of the results of the stage assessment.

(f) Requirements for Stage Promotion.

(1) Stage 1--this stage focuses on building a foundation of
safety and regulation. During this stage, the youth will gain basic
knowledge of the TJJD stage objectives and requirements for program
completion. The youth attends the foundational skills development
groups and participates in individual sessions with the case manager
to develop an assessment of risk and protective factors. To determine
whether youth have completed this stage, youth are assessed on factors
including:

(A) reviewing the youth's own unique vulnerabilities
and risk and protective factors with the case manager;
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(B) discussing the youth's progress toward goals with
staff;

(C) working on case plan objectives with the case man-
ager; and

(D) participating safely in the following other areas of
programming:

(i) treatment and intervention activities;

(i) academic and workforce development pro-
grams; and

(iii)  application of learned skills in daily behavior.

(2) Stage 2--this stage focuses on healthy connection and
the ability to make repairs after relational harm. Youth on this stage
are moving beyond the pre-contemplation stage of change to accept
that changes are needed to improve their ability to be interpersonally
successful in the future. To determine whether youth have completed
this stage, youth are assessed on factors including:

(A) exploring personal risk and protective factors, in-
cluding those related to TJJD commitment;

(B) identifying a long-term success plan and sharing
plans for community reintegration with the youth's family, community
supports, or adult mentor;

(C) exploring patterns in thoughts, feelings, attitudes,
beliefs, and vulnerabilities [values]; and

the youth's treatment teany;]
(D) [€&)] safely participating in other areas of program-
ming as described in paragraph (1)(D) of this subsection.

(3) Stage 3--this stage focuses on taking responsibility and
making prosocial decisions. Youth on this stage are preparing to move
into the action stage of change through continued acknowledgment of
the need to change and planning for their future. To determine whether
youth have completed this stage, youth are assessed on factors includ-
ing:

(A) demonstrating a reduction in risk factors and an in-
crease in protective factors;

(B) taking responsibility for behaviors leading to com-
mitment;

(C) completing case plan objectives; and

(D) safely participating in other areas of programming
as described in paragraph (1)(D) of this subsection.

(4) Stage 4--this stage focuses on demonstrating and prac-
ticing learned skills for youth. The purpose of this stage is demonstrat-

ing independence through application of treatment concepts and skills
learned in earlier stages. This stage is considered the second-highest
stage for purposes of eligibility for transition under §380.8545 of this
chapter. To determine whether youth have completed this stage, youth
are assessed on factors including:

(A) demonstrating continued reduction in risk factors
and increase in protective factors;

(B) identifying new thoughts, feelings, attitudes, be-
liefs, and values that might increase success in the community;

(C) completing case plan objectives, including the abil-
ity to articulate plans for successful community reentry; and

(D) safely participating in other areas of programming
as described in paragraph (1)(D) of this subsection.

(5) Rehabilitative stages completion status--this designa-
tion indicates that a youth has completed stage 4 and is considered
the highest stage for purposes of program completion under §380.8555
and §380.8559 of this chapter. Youth are in the maintenance stage of
change and will be given the opportunity to demonstrate and apply
learned skills. Youth are expected to safely participate in other areas
of programming as described in paragraph (1)(D) of this subsection.

(g) Stage Assignment [Assessment] upon Return to a High- or
Medium-Restriction Facility or upon Additional [New] Commitment.
A youth is [reassessed and] placed on the most appropriate stage, as
specified by written procedure manual, [for the youth's eurrent behavior
and progress in the rehabilitation program| when the youth [is]:

(1) is returned to a high-restriction facility for disciplinary
reasons through a Level II due process hearing;

(2) is returned to a high- or medium-restriction facility for
disciplinary reasons through a Level I due process hearing; or

(3) receives an additional commitment [recommitted] to
TJID for a new offense.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2024.

TRD-202404038

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: October 13, 2024
For further information, please call: (512) 490-7278
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	(D) The ACIA payment for each provider will be equal to the amount in subparagraph (A) of this paragraph multiplied by the amount determined in subparagraph (C) of this paragraph for the class divided by the sum of the preliminary ACIA payment determined in subparagraph (A) of this paragraph for the class, rounded down to the nearest percentage. For example, if two hospitals in a class in an SDA both have anticipated base payments of $100 and UHRIP payments of $50, but one hospital has an estimated ACR UPL 
	(D) The ACIA payment for each provider will be equal to the amount in subparagraph (A) of this paragraph multiplied by the amount determined in subparagraph (C) of this paragraph for the class divided by the sum of the preliminary ACIA payment determined in subparagraph (A) of this paragraph for the class, rounded down to the nearest percentage. For example, if two hospitals in a class in an SDA both have anticipated base payments of $100 and UHRIP payments of $50, but one hospital has an estimated ACR UPL 
	(D) The ACIA payment for each provider will be equal to the amount in subparagraph (A) of this paragraph multiplied by the amount determined in subparagraph (C) of this paragraph for the class divided by the sum of the preliminary ACIA payment determined in subparagraph (A) of this paragraph for the class, rounded down to the nearest percentage. For example, if two hospitals in a class in an SDA both have anticipated base payments of $100 and UHRIP payments of $50, but one hospital has an estimated ACR UPL 



	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 29, 2024. TRD-202404043 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 487-3480 ♦ ♦ ♦ CHAPTER 354. MEDICAID HEALTH SERVICES SUBCHAPTER F. PHARMACY SERVICES The Executive Commissioner of the Texas Hea
	ance Code §1369.213, which refers to prior authorization excep-tions for coverage of stage-four advanced, metastatic cancer. Proposed new subsection (h) lists the PDL prior authorization exception criteria that are added by Texas Government Code §533.071. In proposed subsection (h)(1), the exception crite-ria is that the drug required under the preferred drug list is con-traindicated, will likely cause an adverse reaction in or physical or mental harm to the recipient, or the drug is expected to be in-effec
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	"Certification of Information" with "Certificate of Information" in subsections (b), (c)(2), (f), (h), and (j)(11) to be consistent with the terminology used in Texas Government Code §531.0691 for this form. The proposed amendment renumbers certain subsec-tions in the rule. And in renumbered subsection (i) paragraph (18), replaces "Average Wholesale Price" with "AWP" and "Av-erage Manufacturer Price" with "AMP" because these acronyms are in the definitions of these terms in renumbered subsection (j) paragra
	"Certification of Information" with "Certificate of Information" in subsections (b), (c)(2), (f), (h), and (j)(11) to be consistent with the terminology used in Texas Government Code §531.0691 for this form. The proposed amendment renumbers certain subsec-tions in the rule. And in renumbered subsection (i) paragraph (18), replaces "Average Wholesale Price" with "AWP" and "Av-erage Manufacturer Price" with "AMP" because these acronyms are in the definitions of these terms in renumbered subsection (j) paragra
	"Certification of Information" with "Certificate of Information" in subsections (b), (c)(2), (f), (h), and (j)(11) to be consistent with the terminology used in Texas Government Code §531.0691 for this form. The proposed amendment renumbers certain subsec-tions in the rule. And in renumbered subsection (i) paragraph (18), replaces "Average Wholesale Price" with "AWP" and "Av-erage Manufacturer Price" with "AMP" because these acronyms are in the definitions of these terms in renumbered subsection (j) paragra
	Government Code §531.0691 and §533.071, will be that mem-bers may access drugs more quickly after FDA approval if the drug meets the requirements of the bill and members may have increased access to certain non-preferred drugs if the new crite-ria listed in the bill are met. Implementation of S.B. 241, which adds Texas Health and Safety Code §439.102, will benefit the public because this will ensure that manufacturers are verify-ing that they are accurately reporting generic insulin availabil-ity. HHSC's mi
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	Government Code §533.071, which requires the commission to adopt rules allowing exceptions to the preferred drug list under certain specified conditions. The proposed amendment affects Texas Government Code §531.0055, §531.0691, Chapter 533.071, Texas Health and Safety Code §439.102,and Texas Insurance Code §1369.213. §354.1832. Prior Authorization Procedures. (a) Requests for prior authorization. Except as provided in subsection (b) of this section, a health care practitioner who prescribes a drug that is 
	Government Code §533.071, which requires the commission to adopt rules allowing exceptions to the preferred drug list under certain specified conditions. The proposed amendment affects Texas Government Code §531.0055, §531.0691, Chapter 533.071, Texas Health and Safety Code §439.102,and Texas Insurance Code §1369.213. §354.1832. Prior Authorization Procedures. (a) Requests for prior authorization. Except as provided in subsection (b) of this section, a health care practitioner who prescribes a drug that is 
	Government Code §533.071, which requires the commission to adopt rules allowing exceptions to the preferred drug list under certain specified conditions. The proposed amendment affects Texas Government Code §531.0055, §531.0691, Chapter 533.071, Texas Health and Safety Code §439.102,and Texas Insurance Code §1369.213. §354.1832. Prior Authorization Procedures. (a) Requests for prior authorization. Except as provided in subsection (b) of this section, a health care practitioner who prescribes a drug that is 
	(C) is expected to be ineffective based on the known clinical characteristics of the recipient and the known characteristics of the prescription drug regimen; (2) the recipient previously discontinued taking the pre-ferred drug at any point in the recipient's clinical history and for any length of time because the drug: (A) was not effective; (B) had a diminished effect; or (C) resulted in an adverse event; (3) the recipient was prescribed and is taking a nonpre-ferred drug in the antidepressant or antipsyc
	(C) is expected to be ineffective based on the known clinical characteristics of the recipient and the known characteristics of the prescription drug regimen; (2) the recipient previously discontinued taking the pre-ferred drug at any point in the recipient's clinical history and for any length of time because the drug: (A) was not effective; (B) had a diminished effect; or (C) resulted in an adverse event; (3) the recipient was prescribed and is taking a nonpre-ferred drug in the antidepressant or antipsyc
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	(C) is expected to be ineffective based on the known clinical characteristics of the recipient and the known characteristics of the prescription drug regimen; (2) the recipient previously discontinued taking the pre-ferred drug at any point in the recipient's clinical history and for any length of time because the drug: (A) was not effective; (B) had a diminished effect; or (C) resulted in an adverse event; (3) the recipient was prescribed and is taking a nonpre-ferred drug in the antidepressant or antipsyc






	The proposed amendment affects Texas Government Code §531.0055, §531.0691, Chapter 533.071, Texas Health and Safety Code §439.102,and Texas Insurance Code §1369.213. §354.1921. Addition of Drugs to the Texas Drug Code Index. (a) A drug company that has a valid rebate agreement under 42 U.S.C. §1396r-8 may apply to HHSC [the Health and Human Ser-vices Commission (Commission)] to add a drug to the Texas Drug Code Index (TDCI). The term "drug company" includes any manufacturer, repackager, or private labeler. 
	The proposed amendment affects Texas Government Code §531.0055, §531.0691, Chapter 533.071, Texas Health and Safety Code §439.102,and Texas Insurance Code §1369.213. §354.1921. Addition of Drugs to the Texas Drug Code Index. (a) A drug company that has a valid rebate agreement under 42 U.S.C. §1396r-8 may apply to HHSC [the Health and Human Ser-vices Commission (Commission)] to add a drug to the Texas Drug Code Index (TDCI). The term "drug company" includes any manufacturer, repackager, or private labeler. 
	The proposed amendment affects Texas Government Code §531.0055, §531.0691, Chapter 533.071, Texas Health and Safety Code §439.102,and Texas Insurance Code §1369.213. §354.1921. Addition of Drugs to the Texas Drug Code Index. (a) A drug company that has a valid rebate agreement under 42 U.S.C. §1396r-8 may apply to HHSC [the Health and Human Ser-vices Commission (Commission)] to add a drug to the Texas Drug Code Index (TDCI). The term "drug company" includes any manufacturer, repackager, or private labeler. 
	(i) [(f)] Notwithstanding any other state law, pricing informa-tion reported by a drug company under this subchapter is confidential and must not be disclosed by HHSC [the Commission], its agents, con-tractors, or any other State agency in a format that discloses the identity of a specific manufacturer or labeler, or the prices charged by a specific manufacturer or labeler for a specific drug, except as necessary to per-mit the Attorney General to enforce state and federal law. (j) [(g)] Definitions. The fo
	(i) [(f)] Notwithstanding any other state law, pricing informa-tion reported by a drug company under this subchapter is confidential and must not be disclosed by HHSC [the Commission], its agents, con-tractors, or any other State agency in a format that discloses the identity of a specific manufacturer or labeler, or the prices charged by a specific manufacturer or labeler for a specific drug, except as necessary to per-mit the Attorney General to enforce state and federal law. (j) [(g)] Definitions. The fo
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	(9) Long term care pharmacy--A pharmacy for which the total Medicaid claims for prescription drugs to residents of long term care facilities exceeds 50 percent of the pharmacy's total Medicaid claims per year. Long term care pharmacies are not open to the public for walk-in business. (10) Long term care pharmacy acquisition cost (LTCPAC)--The acquisition cost determined by HHSC [the Commission] for a drug product purchased by a long term care pharmacy. (11) "May apply to HHSC [the Commission]"--The act of a
	(9) Long term care pharmacy--A pharmacy for which the total Medicaid claims for prescription drugs to residents of long term care facilities exceeds 50 percent of the pharmacy's total Medicaid claims per year. Long term care pharmacies are not open to the public for walk-in business. (10) Long term care pharmacy acquisition cost (LTCPAC)--The acquisition cost determined by HHSC [the Commission] for a drug product purchased by a long term care pharmacy. (11) "May apply to HHSC [the Commission]"--The act of a
	(9) Long term care pharmacy--A pharmacy for which the total Medicaid claims for prescription drugs to residents of long term care facilities exceeds 50 percent of the pharmacy's total Medicaid claims per year. Long term care pharmacies are not open to the public for walk-in business. (10) Long term care pharmacy acquisition cost (LTCPAC)--The acquisition cost determined by HHSC [the Commission] for a drug product purchased by a long term care pharmacy. (11) "May apply to HHSC [the Commission]"--The act of a


	(20) Specialty pharmacy--A pharmacy that meets all of the following criteria: (A) total Medicaid claims for specialty drugs, as de-scribed in §354.1853 of this subchapter (relating to Specialty Drugs), exceeds 10 percent of the pharmacy's total Medicaid claims per year; (B) obtains volume-based discounts or rebates on spe-cialty drugs from manufacturers or wholesalers; and (C) delivers at least 80 percent of dispensed prescrip-tions by shipment through the U.S. Postal Service or other common carrier to cust
	(20) Specialty pharmacy--A pharmacy that meets all of the following criteria: (A) total Medicaid claims for specialty drugs, as de-scribed in §354.1853 of this subchapter (relating to Specialty Drugs), exceeds 10 percent of the pharmacy's total Medicaid claims per year; (B) obtains volume-based discounts or rebates on spe-cialty drugs from manufacturers or wholesalers; and (C) delivers at least 80 percent of dispensed prescrip-tions by shipment through the U.S. Postal Service or other common carrier to cust
	(20) Specialty pharmacy--A pharmacy that meets all of the following criteria: (A) total Medicaid claims for specialty drugs, as de-scribed in §354.1853 of this subchapter (relating to Specialty Drugs), exceeds 10 percent of the pharmacy's total Medicaid claims per year; (B) obtains volume-based discounts or rebates on spe-cialty drugs from manufacturers or wholesalers; and (C) delivers at least 80 percent of dispensed prescrip-tions by shipment through the U.S. Postal Service or other common carrier to cust



	ject matter experts, and the staff at the Centers for Medicare & Medicaid Services (CMS), HHSC has come to final decisions about strategies to ensure stability in the event that the Uncom-pensated Care (UC) pool is reduced in the future. Disproportionate Share Hospital Program The proposed rule amendment makes clarifying updates to §355.8065 to align the rule text with the current calculation methodology and adds rural hospitals to be deemed to qualify and exempt from the trauma system condition of particip
	ject matter experts, and the staff at the Centers for Medicare & Medicaid Services (CMS), HHSC has come to final decisions about strategies to ensure stability in the event that the Uncom-pensated Care (UC) pool is reduced in the future. Disproportionate Share Hospital Program The proposed rule amendment makes clarifying updates to §355.8065 to align the rule text with the current calculation methodology and adds rural hospitals to be deemed to qualify and exempt from the trauma system condition of particip
	ject matter experts, and the staff at the Centers for Medicare & Medicaid Services (CMS), HHSC has come to final decisions about strategies to ensure stability in the event that the Uncom-pensated Care (UC) pool is reduced in the future. Disproportionate Share Hospital Program The proposed rule amendment makes clarifying updates to §355.8065 to align the rule text with the current calculation methodology and adds rural hospitals to be deemed to qualify and exempt from the trauma system condition of particip
	The proposed amendment to §355.8065 updates subsection (h)(5)(B) to accurately describe the calculation of the secondary payment from Pool Three Pass One. The proposed amendment to §355.8065 updates subsection (h)(7) to accurately describe the rural public pool distribution and payment calculation. The proposed amendment to §355.8065 updates subsection (h)(8) to accurately describe the rural private pool distribution and payment calculation. The proposed amendment to §355.8065 updates subsection (k)(3) to i

	FISCAL NOTE Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the rules will be in effect, enforcing or administering the rules do not have foreseeable implications relating to costs or revenues of state or local governments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rules will be in effect: (1) the proposed rules will not create or eliminate a government program: (2) implementation of the proposed rules 
	HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC HEARING A public hearing to receive comments on the proposal will be held by HHSC through a webinar. The meeting date and time will be posted on the HHSC Communications and Events Web-site at https://hhs.texas.gov/about-hhs/communications-events and the
	HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC HEARING A public hearing to receive comments on the proposal will be held by HHSC through a webinar. The meeting date and time will be posted on the HHSC Communications and Events Web-site at https://hhs.texas.gov/about-hhs/communications-events and the
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	periods that correspond with federal fiscal year 2023, eligibility and payments will be made in accordance with the rule text as it existed on June 1, 2023. (b) Definitions. (1) Adjudicated claim--A hospital claim for payment for a covered Medicaid service that is paid or adjusted by HHSC or another payer. (2) Available DSH funds--The total amount of funds that may be distributed to eligible qualifying DSH hospitals for the DSH program year, based on the federal DSH allotment for Texas (as deter-mined by th
	periods that correspond with federal fiscal year 2023, eligibility and payments will be made in accordance with the rule text as it existed on June 1, 2023. (b) Definitions. (1) Adjudicated claim--A hospital claim for payment for a covered Medicaid service that is paid or adjusted by HHSC or another payer. (2) Available DSH funds--The total amount of funds that may be distributed to eligible qualifying DSH hospitals for the DSH program year, based on the federal DSH allotment for Texas (as deter-mined by th
	periods that correspond with federal fiscal year 2023, eligibility and payments will be made in accordance with the rule text as it existed on June 1, 2023. (b) Definitions. (1) Adjudicated claim--A hospital claim for payment for a covered Medicaid service that is paid or adjusted by HHSC or another payer. (2) Available DSH funds--The total amount of funds that may be distributed to eligible qualifying DSH hospitals for the DSH program year, based on the federal DSH allotment for Texas (as deter-mined by th
	(13) Federal Medical Assistance Percentage (FMAP)--A percentage used in determining the amount of federal matching funds for state expenditures for assistance payments for certain social ser-vices and State medical and medical insurance expenditures. Section 1905(b) of the Social Security Act specifies the formula for calculating Federal Medical Assistance Percentages. (14) [(13)] Governmental entity--A state agency or a polit-ical subdivision of the state. A governmental entity includes a hospital authorit
	(13) Federal Medical Assistance Percentage (FMAP)--A percentage used in determining the amount of federal matching funds for state expenditures for assistance payments for certain social ser-vices and State medical and medical insurance expenditures. Section 1905(b) of the Social Security Act specifies the formula for calculating Federal Medical Assistance Percentages. (14) [(13)] Governmental entity--A state agency or a polit-ical subdivision of the state. A governmental entity includes a hospital authorit
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	(13) Federal Medical Assistance Percentage (FMAP)--A percentage used in determining the amount of federal matching funds for state expenditures for assistance payments for certain social ser-vices and State medical and medical insurance expenditures. Section 1905(b) of the Social Security Act specifies the formula for calculating Federal Medical Assistance Percentages. (14) [(13)] Governmental entity--A state agency or a polit-ical subdivision of the state. A governmental entity includes a hospital authorit




	come utilization rate as calculated in subsection (d)(2) of this section multiplied by the hospitals total inpatient days. (26) [(25)] Low-income utilization rate--A ratio, calcu-lated as described in subsection (d)(2) of this section, that represents the hospital's volume of inpatient charity care relative to total inpatient services. (27) [(26)] Mean Medicaid inpatient utilization rate--The average of Medicaid inpatient utilization rates for all hospitals that have received a Medicaid payment for an inpat
	(39) [(38)] Public Health Hospital (PHH)--The Texas Cen-ter for Infectious Disease or any successor facility operated by the De-partment of State Health Services. (40) [(39)] Ratio of cost-to-charges--A ratio that covers all applicable hospital costs and charges relating to inpatient care and out-patient care. This ratio will be calculated for inpatient and outpatient services and, does not distinguish between payer types such as Medi-care, Medicaid, or private pay. (41) [(40)] Rural public hospital--A hosp
	(39) [(38)] Public Health Hospital (PHH)--The Texas Cen-ter for Infectious Disease or any successor facility operated by the De-partment of State Health Services. (40) [(39)] Ratio of cost-to-charges--A ratio that covers all applicable hospital costs and charges relating to inpatient care and out-patient care. This ratio will be calculated for inpatient and outpatient services and, does not distinguish between payer types such as Medi-care, Medicaid, or private pay. (41) [(40)] Rural public hospital--A hosp
	(39) [(38)] Public Health Hospital (PHH)--The Texas Cen-ter for Infectious Disease or any successor facility operated by the De-partment of State Health Services. (40) [(39)] Ratio of cost-to-charges--A ratio that covers all applicable hospital costs and charges relating to inpatient care and out-patient care. This ratio will be calculated for inpatient and outpatient services and, does not distinguish between payer types such as Medi-care, Medicaid, or private pay. (41) [(40)] Rural public hospital--A hosp
	(39) [(38)] Public Health Hospital (PHH)--The Texas Cen-ter for Infectious Disease or any successor facility operated by the De-partment of State Health Services. (40) [(39)] Ratio of cost-to-charges--A ratio that covers all applicable hospital costs and charges relating to inpatient care and out-patient care. This ratio will be calculated for inpatient and outpatient services and, does not distinguish between payer types such as Medi-care, Medicaid, or private pay. (41) [(40)] Rural public hospital--A hosp




	(iv) days with adjudicated dates during the period; and (v) days for dually eligible patients for purposes of the MIUR calculation described in subsection (d)(1) of this section. (B) The term excludes: [(i) days attributable to Medicaid-eligible patients ages 21 through 64 in an IMD;] (i) [(ii)] days denied for late filing and other reasons; and (ii) [(iii)] days for dually eligible patients for pur-poses of the following calculations: (I) Total Medicaid inpatient days, as described in subsection (d)(3) of 
	(iv) days with adjudicated dates during the period; and (v) days for dually eligible patients for purposes of the MIUR calculation described in subsection (d)(1) of this section. (B) The term excludes: [(i) days attributable to Medicaid-eligible patients ages 21 through 64 in an IMD;] (i) [(ii)] days denied for late filing and other reasons; and (ii) [(iii)] days for dually eligible patients for pur-poses of the following calculations: (I) Total Medicaid inpatient days, as described in subsection (d)(3) of 
	(iv) days with adjudicated dates during the period; and (v) days for dually eligible patients for purposes of the MIUR calculation described in subsection (d)(1) of this section. (B) The term excludes: [(i) days attributable to Medicaid-eligible patients ages 21 through 64 in an IMD;] (i) [(ii)] days denied for late filing and other reasons; and (ii) [(iii)] days for dually eligible patients for pur-poses of the following calculations: (I) Total Medicaid inpatient days, as described in subsection (d)(3) of 
	(iv) days with adjudicated dates during the period; and (v) days for dually eligible patients for purposes of the MIUR calculation described in subsection (d)(1) of this section. (B) The term excludes: [(i) days attributable to Medicaid-eligible patients ages 21 through 64 in an IMD;] (i) [(ii)] days denied for late filing and other reasons; and (ii) [(iii)] days for dually eligible patients for pur-poses of the following calculations: (I) Total Medicaid inpatient days, as described in subsection (d)(3) of 
	(iv) days with adjudicated dates during the period; and (v) days for dually eligible patients for purposes of the MIUR calculation described in subsection (d)(1) of this section. (B) The term excludes: [(i) days attributable to Medicaid-eligible patients ages 21 through 64 in an IMD;] (i) [(ii)] days denied for late filing and other reasons; and (ii) [(iii)] days for dually eligible patients for pur-poses of the following calculations: (I) Total Medicaid inpatient days, as described in subsection (d)(3) of 
	(C) A hospital that fails to submit a completed applica-tion by the deadline specified by HHSC will not be eligible to partic-ipate in the DSH program in the year being applied for or to appeal HHSC's decision. (D) For purposes of DSH eligibility, a multi-site hospi-tal is considered one provider unless it submits separate Medicaid cost reports for each site. If a multi-site hospital submits separate Medicaid cost reports for each site, for purposes of DSH eligibility, it must sub-mit a separate DSH applica



	(B) Days for dually eligible patients are not included in the calculation of total Medicaid inpatient days under this paragraph. (4) State-owned hospitals. State-owned hospitals that do not otherwise qualify as disproportionate share hospitals under this sub-section will be deemed to qualify. A hospital deemed to qualify must still meet the eligibility requirements under subsection (c) of this sec-tion and the conditions of participation under subsection (e) of this sec-tion. (5) Rural hospitals. Effective 
	(B) Days for dually eligible patients are not included in the calculation of total Medicaid inpatient days under this paragraph. (4) State-owned hospitals. State-owned hospitals that do not otherwise qualify as disproportionate share hospitals under this sub-section will be deemed to qualify. A hospital deemed to qualify must still meet the eligibility requirements under subsection (c) of this sec-tion and the conditions of participation under subsection (e) of this sec-tion. (5) Rural hospitals. Effective 
	(B) Days for dually eligible patients are not included in the calculation of total Medicaid inpatient days under this paragraph. (4) State-owned hospitals. State-owned hospitals that do not otherwise qualify as disproportionate share hospitals under this sub-section will be deemed to qualify. A hospital deemed to qualify must still meet the eligibility requirements under subsection (c) of this sec-tion and the conditions of participation under subsection (e) of this sec-tion. (5) Rural hospitals. Effective 


	(2) Medicaid inpatient utilization rate. At the time of quali-fication and during the DSH program year, a hospital must have a Med-icaid inpatient utilization rate, as calculated in subsection (d)(1) of this section, of at least one percent. (3) Trauma system. (A) The hospital must be in active pursuit of desig-nation or have obtained a trauma facility designation as defined in §780.004 and §§773.111 -773.120, Texas Health and Safety Code, respectively, and consistent with 25 TAC §157.125 (relating to Re-qu
	(2) Medicaid inpatient utilization rate. At the time of quali-fication and during the DSH program year, a hospital must have a Med-icaid inpatient utilization rate, as calculated in subsection (d)(1) of this section, of at least one percent. (3) Trauma system. (A) The hospital must be in active pursuit of desig-nation or have obtained a trauma facility designation as defined in §780.004 and §§773.111 -773.120, Texas Health and Safety Code, respectively, and consistent with 25 TAC §157.125 (relating to Re-qu
	(2) Medicaid inpatient utilization rate. At the time of quali-fication and during the DSH program year, a hospital must have a Med-icaid inpatient utilization rate, as calculated in subsection (d)(1) of this section, of at least one percent. (3) Trauma system. (A) The hospital must be in active pursuit of desig-nation or have obtained a trauma facility designation as defined in §780.004 and §§773.111 -773.120, Texas Health and Safety Code, respectively, and consistent with 25 TAC §157.125 (relating to Re-qu
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	will be required for] all non-rural hospitals, except for state-owned hospitals, are required to enroll, participate in, and comply with requirements for all voluntary supplemental Medicaid or directed Medicaid programs for which the hospital is eligible, including all components of those programs, within the State of Texas to participate in DSH, unless: (A) a hospital is not required to enroll, participate in, and comply with the requirements: (i) of a program without multiple components if the hospital's 
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	will be required for] all non-rural hospitals, except for state-owned hospitals, are required to enroll, participate in, and comply with requirements for all voluntary supplemental Medicaid or directed Medicaid programs for which the hospital is eligible, including all components of those programs, within the State of Texas to participate in DSH, unless: (A) a hospital is not required to enroll, participate in, and comply with the requirements: (i) of a program without multiple components if the hospital's 

	(1) Data verification. HHSC uses the methodology de-scribed in §355.8066(e) of this division [title] to verify the data used for the DSH payment calculations described in this subsection. The verification process includes: (A) data sources for the application will include but not limited to Tax Assessor Receipts/Invoices or other official documenta-tion of tax revenue/statements, Medicare Cost Report, and third-party data sources; (B) notice to hospitals of the data provided to HHSC by Medicaid contractors;
	(1) Data verification. HHSC uses the methodology de-scribed in §355.8066(e) of this division [title] to verify the data used for the DSH payment calculations described in this subsection. The verification process includes: (A) data sources for the application will include but not limited to Tax Assessor Receipts/Invoices or other official documenta-tion of tax revenue/statements, Medicare Cost Report, and third-party data sources; (B) notice to hospitals of the data provided to HHSC by Medicaid contractors;
	(1) Data verification. HHSC uses the methodology de-scribed in §355.8066(e) of this division [title] to verify the data used for the DSH payment calculations described in this subsection. The verification process includes: (A) data sources for the application will include but not limited to Tax Assessor Receipts/Invoices or other official documenta-tion of tax revenue/statements, Medicare Cost Report, and third-party data sources; (B) notice to hospitals of the data provided to HHSC by Medicaid contractors;



	from Pool Two (calculated as described in paragraphs (3) and (4) of this subsection) to its affiliated hospital, [and a portion of] the non-fed-eral share of the DSH payments from Pool Two to private hospitals, and the non-federal share of the rural private pool. For funding payments to private hospitals, HHSC will initially suggest an amount in propor-tion to each transferring public hospitals' individual state payment cap relative to total state payment caps for all transferring public hospitals. If an en
	(D) HHSC will determine an allocation percentage such that all hospitals receive a uniform percentage of their costs covered to fully utilize Pools One and Two, Pass Two. (E) If a hospital's percentage of cost covered is greater than the allocation percentage, it will not be eligible for a Pool One and Two secondary payment. (F) If a hospital's percentage of cost covered is lower than the allocation percentage, it will be allocated a projected payment such that its percentage of cost covered is equal to the
	(D) HHSC will determine an allocation percentage such that all hospitals receive a uniform percentage of their costs covered to fully utilize Pools One and Two, Pass Two. (E) If a hospital's percentage of cost covered is greater than the allocation percentage, it will not be eligible for a Pool One and Two secondary payment. (F) If a hospital's percentage of cost covered is lower than the allocation percentage, it will be allocated a projected payment such that its percentage of cost covered is equal to the
	(D) HHSC will determine an allocation percentage such that all hospitals receive a uniform percentage of their costs covered to fully utilize Pools One and Two, Pass Two. (E) If a hospital's percentage of cost covered is greater than the allocation percentage, it will not be eligible for a Pool One and Two secondary payment. (F) If a hospital's percentage of cost covered is lower than the allocation percentage, it will be allocated a projected payment such that its percentage of cost covered is equal to the



	(iii) Multiply the result of clause (i) of this subpara-graph, the result of clause (ii) of this subparagraph, and the non-federal percentage. (iv) Divide the result of clause (iii) of this subpara-graph by the FMAP. The result is the Pass One secondary payment from Pool Three for that hospital. [(i) Sum the intergovernmental transfers made on behalf of all transferring public hospitals.] [(ii) For each transferring public hospital, divide the intergovernmental transfer made on behalf of that hospital by th
	(iii) Multiply the result of clause (i) of this subpara-graph, the result of clause (ii) of this subparagraph, and the non-federal percentage. (iv) Divide the result of clause (iii) of this subpara-graph by the FMAP. The result is the Pass One secondary payment from Pool Three for that hospital. [(i) Sum the intergovernmental transfers made on behalf of all transferring public hospitals.] [(ii) For each transferring public hospital, divide the intergovernmental transfer made on behalf of that hospital by th
	(iii) Multiply the result of clause (i) of this subpara-graph, the result of clause (ii) of this subparagraph, and the non-federal percentage. (iv) Divide the result of clause (iii) of this subpara-graph by the FMAP. The result is the Pass One secondary payment from Pool Three for that hospital. [(i) Sum the intergovernmental transfers made on behalf of all transferring public hospitals.] [(ii) For each transferring public hospital, divide the intergovernmental transfer made on behalf of that hospital by th
	(iii) Multiply the result of clause (i) of this subpara-graph, the result of clause (ii) of this subparagraph, and the non-federal percentage. (iv) Divide the result of clause (iii) of this subpara-graph by the FMAP. The result is the Pass One secondary payment from Pool Three for that hospital. [(i) Sum the intergovernmental transfers made on behalf of all transferring public hospitals.] [(ii) For each transferring public hospital, divide the intergovernmental transfer made on behalf of that hospital by th

	(II) Multiply the ratio from subclause (I) of this clause by the sum of the excess funds from all non-state-owned hospi-tals. (III) Add the result of subclause (II) of this clause to the projected total DSH payment for that hospital to calculate a re-vised projected payment amount from Pools One, Two and Three after Pass Two. (7) Rural public hospital pool distribution and payment cal-culation. (A) For each rural public hospital, HHSC will calculate the Rural Public Hospital Maximum Payment before Limiting 

	fully utilize the rural public federal funds allocation. The percentage of cost covered will consider all previous DSH payments for the program year, including the funds for the non-state hospitals.] (C) The percentage from subparagraph (B) of this para-graph will be multiplied by the lesser of the Rural private hospitals pool described in subsection (g)(3) or the total rural private maximum pay-ment in subparagraph (A) of this paragraph. [If a hospital's percentage of cost covered is greater than the alloc
	fully utilize the rural public federal funds allocation. The percentage of cost covered will consider all previous DSH payments for the program year, including the funds for the non-state hospitals.] (C) The percentage from subparagraph (B) of this para-graph will be multiplied by the lesser of the Rural private hospitals pool described in subsection (g)(3) or the total rural private maximum pay-ment in subparagraph (A) of this paragraph. [If a hospital's percentage of cost covered is greater than the alloc

	conducted through e-mail, through the various hospital associations or through postings on the HHSC website. (D) Prior to processing any full or partial DSH payment that includes an additional allocation of DSH funds as described in this paragraph, HHSC will determine if such a payment would cause to-tal DSH payments for the full or partial payment to exceed the avail-able DSH funds for the payment as described in subsection (b)(2) of this section. If HHSC makes such a determination, it will reduce the DSH 

	of this division [chapter], HHSC will compare the interim DSH payment amount as calculated in subsection (h) of this section to the hospital-specific limit. (A) HHSC will limit the payment amount to the hospi-tal-specific limit if the payment amount exceeds the hospital's hospi-tal-specific limit. (B) HHSC will redistribute dollars made available as a result of the capping described in subparagraph (A) of this paragraph to providers eligible for additional payments subject to the hospital-specific limits, a
	of this division [chapter], HHSC will compare the interim DSH payment amount as calculated in subsection (h) of this section to the hospital-specific limit. (A) HHSC will limit the payment amount to the hospi-tal-specific limit if the payment amount exceeds the hospital's hospi-tal-specific limit. (B) HHSC will redistribute dollars made available as a result of the capping described in subparagraph (A) of this paragraph to providers eligible for additional payments subject to the hospital-specific limits, a
	of this division [chapter], HHSC will compare the interim DSH payment amount as calculated in subsection (h) of this section to the hospital-specific limit. (A) HHSC will limit the payment amount to the hospi-tal-specific limit if the payment amount exceeds the hospital's hospi-tal-specific limit. (B) HHSC will redistribute dollars made available as a result of the capping described in subparagraph (A) of this paragraph to providers eligible for additional payments subject to the hospital-specific limits, a
	(4) If a hospital's DSH payments are being held in reserve on the date of the last payment in the DSH program year, and no re-quest for review is pending under paragraph (5) of this subsection, the amount of the payments is not restored to the hospital, but is divided proportionately among the hospitals receiving a last payment. (5) Hospitals that have DSH payments held in reserve may request a review by HHSC. (A) The hospital's written request for a review must: (i) be sent to HHSC's Director of Hospital F
	(4) If a hospital's DSH payments are being held in reserve on the date of the last payment in the DSH program year, and no re-quest for review is pending under paragraph (5) of this subsection, the amount of the payments is not restored to the hospital, but is divided proportionately among the hospitals receiving a last payment. (5) Hospitals that have DSH payments held in reserve may request a review by HHSC. (A) The hospital's written request for a review must: (i) be sent to HHSC's Director of Hospital F
	(4) If a hospital's DSH payments are being held in reserve on the date of the last payment in the DSH program year, and no re-quest for review is pending under paragraph (5) of this subsection, the amount of the payments is not restored to the hospital, but is divided proportionately among the hospitals receiving a last payment. (5) Hospitals that have DSH payments held in reserve may request a review by HHSC. (A) The hospital's written request for a review must: (i) be sent to HHSC's Director of Hospital F



	ernization Act of 2003 (MMA), pertinent federal rules, and any amend-ments to such provisions. (A) Each audit report will contain the verifications set forth in 42 CFR §455.304(d). (B) The sources of data utilized by HHSC, the hospitals, and the independent auditors to complete the DSH audit and report include: (i) The Medicaid cost report; (ii) Medicaid Management Information System data; and (iii) Hospital financial statements and other au-ditable hospital accounting records. (C) A hospital must provide H
	(iv) HHSC will submit to the auditors all requests for review that meet the procedural requirements described in clause (ii) of this subparagraph. (I) If the auditors agree that a factual or calcula-tion error occurred and change the preliminary audit finding, HHSC will notify the hospital of the revised finding. (II) If the auditors do not agree that a factual or calculation error occurred and do not change the preliminary audit find-ing, HHSC will notify the hospital that the preliminary finding stands an
	(iv) HHSC will submit to the auditors all requests for review that meet the procedural requirements described in clause (ii) of this subparagraph. (I) If the auditors agree that a factual or calcula-tion error occurred and change the preliminary audit finding, HHSC will notify the hospital of the revised finding. (II) If the auditors do not agree that a factual or calculation error occurred and do not change the preliminary audit find-ing, HHSC will notify the hospital that the preliminary finding stands an
	(iv) HHSC will submit to the auditors all requests for review that meet the procedural requirements described in clause (ii) of this subparagraph. (I) If the auditors agree that a factual or calcula-tion error occurred and change the preliminary audit finding, HHSC will notify the hospital of the revised finding. (II) If the auditors do not agree that a factual or calculation error occurred and do not change the preliminary audit find-ing, HHSC will notify the hospital that the preliminary finding stands an



	total amount of recouped dollars available for redistribution described in paragraph (1) of this subsection [(p)(1) of this section]. (C) After the first pass allocation, HHSC will cap non-state providers at its final remaining HSL. A second pass allocation will occur in the event non-state providers were paid over its final re-maining HSL after the weight in subparagraph (A) of this paragraph [subsection (p)(2)(A) of this section] was applied. HHSC will calcu-late the second pass by dividing the final rema
	total amount of recouped dollars available for redistribution described in paragraph (1) of this subsection [(p)(1) of this section]. (C) After the first pass allocation, HHSC will cap non-state providers at its final remaining HSL. A second pass allocation will occur in the event non-state providers were paid over its final re-maining HSL after the weight in subparagraph (A) of this paragraph [subsection (p)(2)(A) of this section] was applied. HHSC will calcu-late the second pass by dividing the final rema
	total amount of recouped dollars available for redistribution described in paragraph (1) of this subsection [(p)(1) of this section]. (C) After the first pass allocation, HHSC will cap non-state providers at its final remaining HSL. A second pass allocation will occur in the event non-state providers were paid over its final re-maining HSL after the weight in subparagraph (A) of this paragraph [subsection (p)(2)(A) of this section] was applied. HHSC will calcu-late the second pass by dividing the final rema
	and Human Services Commission (HHSC) directs payments to certain providers that serve Texas Medicaid fee-for-service patients, includ-ing eligible non-state government owned hospitals, private hospitals, state-owned hospitals, state government-owned Institutions for Men-tal Diseases (IMDs), and private IMDs. This section also describes the methodology used by HHSC to calculate and administer such pay-ments. A provider is eligible for a payment under this section only if HHSC has submitted and CMS has approv
	and Human Services Commission (HHSC) directs payments to certain providers that serve Texas Medicaid fee-for-service patients, includ-ing eligible non-state government owned hospitals, private hospitals, state-owned hospitals, state government-owned Institutions for Men-tal Diseases (IMDs), and private IMDs. This section also describes the methodology used by HHSC to calculate and administer such pay-ments. A provider is eligible for a payment under this section only if HHSC has submitted and CMS has approv


	(12) [(11)] Sponsoring governmental entity--A state or non-state governmental entity that agrees to transfer to HHSC some or all of the non-federal share of program expenditures under this subchapter. (13) [(12)] State government-owned hospital--Any hospi-tal owned by the state of Texas that is not considered an IMD. (14) [(13)] State government-owned IMD--A hospital that is primarily engaged in providing psychiatric diagnosis, treatment or care of individuals with mental illness and that is owned by the st
	(12) [(11)] Sponsoring governmental entity--A state or non-state governmental entity that agrees to transfer to HHSC some or all of the non-federal share of program expenditures under this subchapter. (13) [(12)] State government-owned hospital--Any hospi-tal owned by the state of Texas that is not considered an IMD. (14) [(13)] State government-owned IMD--A hospital that is primarily engaged in providing psychiatric diagnosis, treatment or care of individuals with mental illness and that is owned by the st
	(12) [(11)] Sponsoring governmental entity--A state or non-state governmental entity that agrees to transfer to HHSC some or all of the non-federal share of program expenditures under this subchapter. (13) [(12)] State government-owned hospital--Any hospi-tal owned by the state of Texas that is not considered an IMD. (14) [(13)] State government-owned IMD--A hospital that is primarily engaged in providing psychiatric diagnosis, treatment or care of individuals with mental illness and that is owned by the st
	(12) [(11)] Sponsoring governmental entity--A state or non-state governmental entity that agrees to transfer to HHSC some or all of the non-federal share of program expenditures under this subchapter. (13) [(12)] State government-owned hospital--Any hospi-tal owned by the state of Texas that is not considered an IMD. (14) [(13)] State government-owned IMD--A hospital that is primarily engaged in providing psychiatric diagnosis, treatment or care of individuals with mental illness and that is owned by the st



	(1) Eligible hospitals. Payments under this subsection will be limited to hospitals defined as "private hospital" in subsection (b) of this section that are enrolled in Medicare and participate in Texas Medicaid fee-for-service. (2) Non-federal share of program payments. The non-fed-eral share of the payments is funded through IGTs from sponsoring governmental entities. No state general revenue is available to support the program. (A) HHSC must receive the non-federal portion of re-imbursement for HARP thro
	(1) Eligible hospitals. Payments under this subsection will be limited to hospitals defined as "private hospital" in subsection (b) of this section that are enrolled in Medicare and participate in Texas Medicaid fee-for-service. (2) Non-federal share of program payments. The non-fed-eral share of the payments is funded through IGTs from sponsoring governmental entities. No state general revenue is available to support the program. (A) HHSC must receive the non-federal portion of re-imbursement for HARP thro
	(1) Eligible hospitals. Payments under this subsection will be limited to hospitals defined as "private hospital" in subsection (b) of this section that are enrolled in Medicare and participate in Texas Medicaid fee-for-service. (2) Non-federal share of program payments. The non-fed-eral share of the payments is funded through IGTs from sponsoring governmental entities. No state general revenue is available to support the program. (A) HHSC must receive the non-federal portion of re-imbursement for HARP thro



	hospital's payment amount calculated in any paragraph under this sub-chapter, HHSC will recalculate that specific hospital's payment based on the amount of the non-federal share actually transferred. (C) HHSC will communicate suggested IGT responsi-bilities. Suggested IGT responsibilities will be based on the maximum dollars to be available under the program for the program period as de-termined by HHSC. HHSC will also communicate estimated revenues each enrolled hospital could earn under the program for th
	hospital's payment amount calculated in any paragraph under this sub-chapter, HHSC will recalculate that specific hospital's payment based on the amount of the non-federal share actually transferred. (C) HHSC will communicate suggested IGT responsi-bilities. Suggested IGT responsibilities will be based on the maximum dollars to be available under the program for the program period as de-termined by HHSC. HHSC will also communicate estimated revenues each enrolled hospital could earn under the program for th
	hospital's payment amount calculated in any paragraph under this sub-chapter, HHSC will recalculate that specific hospital's payment based on the amount of the non-federal share actually transferred. (C) HHSC will communicate suggested IGT responsi-bilities. Suggested IGT responsibilities will be based on the maximum dollars to be available under the program for the program period as de-termined by HHSC. HHSC will also communicate estimated revenues each enrolled hospital could earn under the program for th
	(D) HHSC will issue an IGT notification to specify the date that IGT is requested to be transferred not fewer than 14 business days before IGT transfers are due. HHSC may post the IGT deadlines and other associated information on HHSC's website, send the infor-mation through the established Medicaid notification procedures used by HHSC's fiscal intermediary, send through other direct mailing, send through GovDelivery, or provide the information to the hospital asso-ciations to disseminate to their member ho
	(D) HHSC will issue an IGT notification to specify the date that IGT is requested to be transferred not fewer than 14 business days before IGT transfers are due. HHSC may post the IGT deadlines and other associated information on HHSC's website, send the infor-mation through the established Medicaid notification procedures used by HHSC's fiscal intermediary, send through other direct mailing, send through GovDelivery, or provide the information to the hospital asso-ciations to disseminate to their member ho
	(D) HHSC will issue an IGT notification to specify the date that IGT is requested to be transferred not fewer than 14 business days before IGT transfers are due. HHSC may post the IGT deadlines and other associated information on HHSC's website, send the infor-mation through the established Medicaid notification procedures used by HHSC's fiscal intermediary, send through other direct mailing, send through GovDelivery, or provide the information to the hospital asso-ciations to disseminate to their member ho



	Nominal charge providers as defined in subsection (b) of this section are exempt from this limitation. (i) Changes in operation. If an enrolled hospital closes volun-tarily or ceases to provide hospital services in its facility, the hospital must notify the HHSC Provider Finance Department by hand delivery, United States (U.S.) mail, or special mail delivery within 10 business days of closing or ceasing to provide hospital services. Notification is considered to have occurred when the HHSC Provider Finance 
	Nominal charge providers as defined in subsection (b) of this section are exempt from this limitation. (i) Changes in operation. If an enrolled hospital closes volun-tarily or ceases to provide hospital services in its facility, the hospital must notify the HHSC Provider Finance Department by hand delivery, United States (U.S.) mail, or special mail delivery within 10 business days of closing or ceasing to provide hospital services. Notification is considered to have occurred when the HHSC Provider Finance 

	pensated cost of charity care provided by eligible hospitals on or after October 1, 2019. Waiver payments to hospitals for uncompensated care provided before October 1, 2019, are described in §355.8201 of this di-vision (relating to Waiver Payments to Hospitals for Uncompensated Care). Waiver payments to hospitals must be in compliance with the Centers for Medicare & Medicaid Services approved waiver Program Funding and Mechanics Protocol, HHSC waiver instructions, and this section. (b) Definitions. (1) All
	pensated cost of charity care provided by eligible hospitals on or after October 1, 2019. Waiver payments to hospitals for uncompensated care provided before October 1, 2019, are described in §355.8201 of this di-vision (relating to Waiver Payments to Hospitals for Uncompensated Care). Waiver payments to hospitals must be in compliance with the Centers for Medicare & Medicaid Services approved waiver Program Funding and Mechanics Protocol, HHSC waiver instructions, and this section. (b) Definitions. (1) All


	§355.761 of this chapter (relating to Reimbursement Methodology for Institutions for Mental Diseases (IMD)). (11) Intergovernmental transfer (IGT)--A transfer of public funds from a governmental entity to HHSC. (12) Medicaid cost report--Hospital and Hospital Health Care Complex Cost Report (Form CMS 2552), also known as the Medi-care cost report. (13) Mid-Level Professional--Medical practitioners which include the following professions only: (A) Certified Registered Nurse Anesthetists; (B) Nurse Practition
	§355.761 of this chapter (relating to Reimbursement Methodology for Institutions for Mental Diseases (IMD)). (11) Intergovernmental transfer (IGT)--A transfer of public funds from a governmental entity to HHSC. (12) Medicaid cost report--Hospital and Hospital Health Care Complex Cost Report (Form CMS 2552), also known as the Medi-care cost report. (13) Mid-Level Professional--Medical practitioners which include the following professions only: (A) Certified Registered Nurse Anesthetists; (B) Nurse Practition
	§355.761 of this chapter (relating to Reimbursement Methodology for Institutions for Mental Diseases (IMD)). (11) Intergovernmental transfer (IGT)--A transfer of public funds from a governmental entity to HHSC. (12) Medicaid cost report--Hospital and Hospital Health Care Complex Cost Report (Form CMS 2552), also known as the Medi-care cost report. (13) Mid-Level Professional--Medical practitioners which include the following professions only: (A) Certified Registered Nurse Anesthetists; (B) Nurse Practition
	university or other state agency. State IMD hospitals are reimbursed as freestanding psychiatric facilities under §355.761 of this chapter (relat-ing to Reimbursement Methodology for Institutions for Mental Disease (IMD)). (20) State-owned hospital--A hospital that is defined as a state IMD, state-owned teaching hospital, or a Public Health Hospital (PHH) in this section. (21) State-owned teaching hospital--A hospital that is a state-owned teaching hospital as defined in §355.8052 of this sub-chapter (relat

	for which the hospital is eligible, including all components of those programs, within the State of Texas to participate in UC. This require-ment does not apply to a program or component, as applicable, if: (i) a hospital's estimated payment: (I) is less than $25,000 from the entire program for a program without multiple components; or (II) is less than $25,000 from a component for a program with multiple components; and (ii) enrollment for the program concluded after the effective date of this requirement.
	pensated-care payments for the final payment period within a waiver demonstration year for any uncompensated-care pool or sub-pool de-scribed in subsection (f)(2) of this section, HHSC will survey the gov-ernmental entities that provide public funds for the hospitals in that pool or sub-pool to determine the amount of funding available to sup-port payments from that pool or sub-pool. (e) Payment frequency. HHSC will distribute waiver pay-ments on a schedule to be determined by HHSC and posted on HHSC's webs

	(i) Effective [Beginning in] demonstration year twelve, the HICH pool funds will be allocated amongst hospitals with a high proportion of uncompensated care charges, rural, and state-owned hospitals. While the funds are set aside before the non-state provider pools, the payments will be calculated for each hospital after both the state-owned hospital pool payments in subparagraph (B) of this para-graph and non-state-owned hospital pool payments in subparagraph (E) of this paragraph. (ii) Beginning in demons
	(i) Effective [Beginning in] demonstration year twelve, the HICH pool funds will be allocated amongst hospitals with a high proportion of uncompensated care charges, rural, and state-owned hospitals. While the funds are set aside before the non-state provider pools, the payments will be calculated for each hospital after both the state-owned hospital pool payments in subparagraph (B) of this para-graph and non-state-owned hospital pool payments in subparagraph (E) of this paragraph. (ii) Beginning in demons
	(i) Effective [Beginning in] demonstration year twelve, the HICH pool funds will be allocated amongst hospitals with a high proportion of uncompensated care charges, rural, and state-owned hospitals. While the funds are set aside before the non-state provider pools, the payments will be calculated for each hospital after both the state-owned hospital pool payments in subparagraph (B) of this para-graph and non-state-owned hospital pool payments in subparagraph (E) of this paragraph. (ii) Beginning in demons
	(i) Effective [Beginning in] demonstration year twelve, the HICH pool funds will be allocated amongst hospitals with a high proportion of uncompensated care charges, rural, and state-owned hospitals. While the funds are set aside before the non-state provider pools, the payments will be calculated for each hospital after both the state-owned hospital pool payments in subparagraph (B) of this para-graph and non-state-owned hospital pool payments in subparagraph (E) of this paragraph. (ii) Beginning in demons
	(i) Effective [Beginning in] demonstration year twelve, the HICH pool funds will be allocated amongst hospitals with a high proportion of uncompensated care charges, rural, and state-owned hospitals. While the funds are set aside before the non-state provider pools, the payments will be calculated for each hospital after both the state-owned hospital pool payments in subparagraph (B) of this para-graph and non-state-owned hospital pool payments in subparagraph (E) of this paragraph. (ii) Beginning in demons


	the ratio of reported charity-care costs to hospitals' charity-care costs. For physicians, current year charity-care costs will be used, while for dental and ambulance providers, prior year charity-care costs will be used. (ii) For the non-state-owned hospital pool, all of the remaining funds after the allocations described in clause (i) of this subparagraph. HHSC will further allocate the funds in the non-state-owned hospital pool among all hospitals in the pool and create non-state-owned hospital sub-pool

	burse the hospital for the same costs. To identify DSH payments that reimburse the hospital for the same costs, HHSC will: (I) use self-reported information on the applica-tion to identify charges that can be claimed by the hospital in both DSH and Uncompensated Care (UC), convert the charges to cost, and reduce the cost by any applicable payments described in paragraph (3) of this subsection; (II) calculate a DSH-only uninsured shortfall by reducing the hospital's total uninsured costs, calculated as descr
	(4) Other eligible costs. (A) In addition to inpatient and outpatient charity-care costs, a hospital may also claim reimbursement under this section for uncompensated charity care, as specified in the uncompensated-care application, that is related to the following services provided to unin-sured patients who meet the hospital's charity-care policy: (i) direct patient-care services of physicians and mid-level professionals; and (ii) certain pharmacy services. (B) A payment under this section for the costs d
	(4) Other eligible costs. (A) In addition to inpatient and outpatient charity-care costs, a hospital may also claim reimbursement under this section for uncompensated charity care, as specified in the uncompensated-care application, that is related to the following services provided to unin-sured patients who meet the hospital's charity-care policy: (i) direct patient-care services of physicians and mid-level professionals; and (ii) certain pharmacy services. (B) A payment under this section for the costs d


	to receive for that period as required to remain within the pool alloca-tion amount. (A) Calculations in this paragraph will be applied to each of the uncompensated-care pools separately. (B) HHSC will calculate the following data points. (i) For each provider, prior period payments equal prior period uncompensated-care payments for the demonstration year, including advance payments described in paragraph (9) of this subsec-tion, and payments allocated in preceding UC pools. For example, the HICH pool will 
	to receive for that period as required to remain within the pool alloca-tion amount. (A) Calculations in this paragraph will be applied to each of the uncompensated-care pools separately. (B) HHSC will calculate the following data points. (i) For each provider, prior period payments equal prior period uncompensated-care payments for the demonstration year, including advance payments described in paragraph (9) of this subsec-tion, and payments allocated in preceding UC pools. For example, the HICH pool will 
	to receive for that period as required to remain within the pool alloca-tion amount. (A) Calculations in this paragraph will be applied to each of the uncompensated-care pools separately. (B) HHSC will calculate the following data points. (i) For each provider, prior period payments equal prior period uncompensated-care payments for the demonstration year, including advance payments described in paragraph (9) of this subsec-tion, and payments allocated in preceding UC pools. For example, the HICH pool will 
	(I) For rural hospitals, HHSC will: (-a-) sum the annual maximum uncompen-sated-care payment amounts from paragraph (2) of this subsection for all rural hospitals in the pool; (-b-) in demonstration year: (-1-) nine and ten, set aside for ru-ral hospitals the amount calculated in item (-a-) of this subclause; or (-2-) eleven and after, set aside for rural hospitals the lesser of the amount calculated in item (-a-) of this subclause or the amount set aside for rural hospitals in demonstration year ten; (-c-)

	(A) In a demonstration year in which uncompensated-care payments will be delayed pending data submission or for other reasons, HHSC may make advance payments to hospitals that meet the eligibility requirements described in subsection (c)(2) of this section and submitted an acceptable uncompensated-care application for the preceding demonstration year from which HHSC calculated an annual maximum uncompensated-care payment amount for that year. (B) The amount of the advance payments will: (i) in demonstration
	(A) In a demonstration year in which uncompensated-care payments will be delayed pending data submission or for other reasons, HHSC may make advance payments to hospitals that meet the eligibility requirements described in subsection (c)(2) of this section and submitted an acceptable uncompensated-care application for the preceding demonstration year from which HHSC calculated an annual maximum uncompensated-care payment amount for that year. (B) The amount of the advance payments will: (i) in demonstration
	(A) In a demonstration year in which uncompensated-care payments will be delayed pending data submission or for other reasons, HHSC may make advance payments to hospitals that meet the eligibility requirements described in subsection (c)(2) of this section and submitted an acceptable uncompensated-care application for the preceding demonstration year from which HHSC calculated an annual maximum uncompensated-care payment amount for that year. (B) The amount of the advance payments will: (i) in demonstration
	(A) In a demonstration year in which uncompensated-care payments will be delayed pending data submission or for other reasons, HHSC may make advance payments to hospitals that meet the eligibility requirements described in subsection (c)(2) of this section and submitted an acceptable uncompensated-care application for the preceding demonstration year from which HHSC calculated an annual maximum uncompensated-care payment amount for that year. (B) The amount of the advance payments will: (i) in demonstration



	(A) to the final payments up to the maximum amount; and (B) to remaining balances for prior payment periods in the demonstration year. (i) Reconciliation. HHSC will reconcile actual costs incurred by the hospital for the demonstration year with uncompensated-care payments, if any, made to the hospital for the same period. (1) If a hospital received payments in excess of its actual costs, the overpaid amount will be recouped from the hospital, as de-scribed in subsection (j) of this section. (2) If a hospita
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	Fiscal Impact on Small and Micro-Businesses and Rural Com-munities There is no adverse economic effect anticipated for small busi-nesses, micro-businesses, or rural communities as a result of implementing the proposed rule. Accordingly, no economic im-pact statement or regulatory flexibility analysis is required under Texas Government Code §2006.002(c). Takings Impact Analysis The commission has determined that the proposed rule will not be a taking of private property as defined in chapter 2007 of the Texa
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	Each set of comments should include a standalone executive summary as the last page of the filing. This executive summary must be clearly labeled with the submitting entity's name and should include a bulleted list covering each substantive recom-mendation made in the comments. Statutory Authority The new section is proposed under the following provisions of PURA: §14.001, which grants the commission the general power to regulate and supervise the business of each public utility within its jurisdiction and 
	(4) The form of business being registered (e.g., corpora-tion, partnership, or sole proprietor). (5) Applicable information on file with the Texas Secretary of State, including, the registrant's endorsed certificate of incorporation certified by the Texas Secretary of State, a copy of the registrant's cer-tificate of fact -status or other business registration on file with the Texas Secretary of State. (6) For each virtual currency mining facility operated by the registrant: (A) the name, address, and count
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	(1) No later than November 1 of each year, commission staff will send one notice by email to the regulatory contact listed for a virtual currency mining facility that has not submitted its registration renewal for the current calendar year. Commission staff's failure to send this notice does not excuse a virtual currency mining facility from complying with any of the requirements of this section. (2) A virtual currency mining facility registration that is not renewed by December 31 of each calendar year exp
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	(1) the proposed rule will not create a government program and will not eliminate a government program; (2) implementation of the proposed rule will not require the cre-ation of new employee positions and will not require the elimina-tion of existing employee positions; (3) implementation of the proposed rule will not require an in-crease and will not require a decrease in future legislative ap-propriations to the agency; (4) the proposed rule will not require an increase and will not require a decrease in 
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	The commission will conduct a public hearing on this rulemak-ing if requested in accordance with Texas Government Code §2001.029. The request for a public hearing must be received by September 27, 2024. If a request for public hearing is received, commission staff will file in this project a notice of hearing. Public Comments Interested persons may file comments electronically through the interchange on the commission's website. Comments must be filed by September 27, 2024. Comments should be organized in a
	(1) A REP may contract with a demand response provider to provide a responsive device program. (2) A responsive device program must: (A) allow demand response participation by residential customers where reasonably available, including during the summer and winter seasons; (B) be capable of responding to an emergency energy alert issued by the independent organization certified under Public Util-ity Regulatory Act (PURA) §39.151 for the ERCOT region; (C) ensure that the program does not adversely impact the
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	total residential load reduction goal under paragraph (3) of this subsec-tion is being achieved. Commission staff will file a recommendation in Project 56966 on whether the commission should adjust the goal. (C) The commission will consider commission staff's recommendation under paragraph (3)(B) of this subsection and, if ap-propriate, issue a written order adopting an updated average total resi-dential load reduction goal, effective December 1 of that calendar year. (e) Confidentiality. ERCOT must treat t
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	registration requirements, personnel requirements, facility requirements, and radiation machine requirements to protect workers and the public from laser radiation machine hazards. The signage requirements are updated to match the guidelines set forth by the American National Standards Institute (ANSI). Specific warning labels, such as "Danger," "Warning," and "Cau-tion," communicate the potential hazards associated with laser operations and promote a safer working environment for employ-ees and visitors. R
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	The proposed amendment to §289.301(g)(3)(B) requires that ap-plications to use Class 3B or Class 4 lasers in industrial, aca-demic, and research and development institutions, be signed by the applicant or registrant, or a person duly authorized to act for and on behalf of the applicant or registrant, and the Laser Safety Officer (LSO). The proposed amendment to §289.301(g)(4) requires compa-nies that service laser machines to register with DSHS. The ap-plication must be signed by the applicant, registrant, 
	to an individual unless ordered by a licensed practitioner of the healing arts. The proposed amendment to §289.301(j)(16) adds requirements for a person using loaner laser machines to apply for a certificate of registration or amend a valid certificate of registration within 30 days of receiving the machine. The proposed amendment to §289.301(l)(1)(A) clarifies the re-quest for termination must be signed by the LSO, owner, or an individual authorized to act on behalf of the registrant. The proposed amendmen
	to an individual unless ordered by a licensed practitioner of the healing arts. The proposed amendment to §289.301(j)(16) adds requirements for a person using loaner laser machines to apply for a certificate of registration or amend a valid certificate of registration within 30 days of receiving the machine. The proposed amendment to §289.301(l)(1)(A) clarifies the re-quest for termination must be signed by the LSO, owner, or an individual authorized to act on behalf of the registrant. The proposed amendmen

	LOCAL EMPLOYMENT IMPACT The proposed rule will not affect a local economy. COSTS TO REGULATED PERSONS Texas Government Code §2001.0045 does not apply to this rule because the rule is necessary to protect the health, safety, and welfare of the residents of Texas. PUBLIC BENEFIT AND COSTS Dr. Timothy Stevenson, Associate Commissioner, Consumer Protection Division, has determined, for each year of the first five years the rule is in effect, the public will benefit from adop-tion of the rule. The anticipated pu
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	The amendment implements Texas Health and Safety Code Chapters 401 and 1001; and Texas Government Code Chapter 531. §289.301. Registration and Radiation Safety Requirements for Lasers and Intense-Pulsed Light Devices. (a) Purpose. (1) This section establishes requirements for protection against all classes of laser radiation and intense-pulsed light (IPL) device hazards. This section includes the responsibilities of the regis-trant and the laser safety officer (LSO), laser and IPL device hazard control meth

	by a [licensed] practitioner of the healing arts or veterinary medicine within the scope [of practice] of their professional license. This section does not apply to the manufacture of lasers or IPL devices. (2) This section applies to lasers operating [that operate] at wavelengths between 180 nanometers (nm) and 1 millimeter (mm). (3) This section applies to IPL devices. These devices must [shall] be Class 2 or Class 3 surgical devices certified as complying with the designing [design], labeling, and manufa
	practitioner of the healing arts to direct use of laser and IPL device radiation in accordance with subsection (b)(1) of this section.] (i) Any research using radiation machines on hu-mans must be approved by an Institutional Review Board (IRB) as required by 45 Code of Federal Regulations (CFR) Part 46, and 21 CFR Part 56. The IRB must include at least one physician to direct any laser radiation or IPL device use as specified in subsection (b)(1) of this section. (ii) Facilities with radiation machines, wi
	practitioner of the healing arts to direct use of laser and IPL device radiation in accordance with subsection (b)(1) of this section.] (i) Any research using radiation machines on hu-mans must be approved by an Institutional Review Board (IRB) as required by 45 Code of Federal Regulations (CFR) Part 46, and 21 CFR Part 56. The IRB must include at least one physician to direct any laser radiation or IPL device use as specified in subsection (b)(1) of this section. (ii) Facilities with radiation machines, wi


	(9) Class 3a [(IIIa)] laser, IEC Class 3R--Any laser permitting [that permits] human exposure [access] during operation to levels of [visible] laser radiation more than [in excess of] the accessible emission limits of Class 2 lasers contained in ANSI [Z136.1-2000, Safe Use of Lasers,] but does not permit human exposure [access] during operation to levels of laser radiation more than [in excess of] the accessible emission limits of Class 3a lasers contained in ANSI [Z136.1-2000, Safe Use of Lasers]. (10) Cla
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	in subparagraph (A) of this paragraph and [that] when in operation emits, or in the absence of effective shielding or other controls would emit[, such] radiation. (19) Energy--The capacity for doing work. Energy content is commonly used to characterize the output from pulsed lasers[,] and is [generally] expressed in joules (J). (20) Engineering controls--Control measures designed or incorporated into the laser or laser system (e.g., interlocks, shutters, watchdog timer) or its application. (21) [(20)] Heali

	laser product. A laser product can contain an enclosed laser with an assigned class number higher than the inherent capability of the laser product in which it is incorporated and where the product's lower clas-sification is appropriate due to the engineering features limiting acces-sible emission. (32) [(30)] Laser safety officer (LSO)--An individual with [who has a] knowledge of and the authority and responsibility to apply appropriate laser radiation protection rules, standards, and practices, and is [wh
	(43) [(39)] Pulse duration--The duration of a laser pulse. This is [usually] measured as the time interval between the half-power points on the leading and trailing edges of the laser pulse. (44) [(40)] Pulsed laser--A laser delivering [that delivers] its energy in the form of a single pulse or a train of pulses. In this section, the duration of a pulse is less than 0.25 seconds [<5seconds]. (45) [(41)] Reflection--The deviation of laser radiation fol-lowing incidence on a surface. (46) [(42)] Source--A las
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	(B) demonstration or sale [and sales] of lasers requiring [that require] the person [individual] to operate or cause a laser to be operated [in order] to demonstrate or sell; (C) provision of lasers on a routine basis to a facility for limited time periods by a provider of lasers. For healing arts facilities, the use of lasers must [shall] be directed by a practitioner employed by the contracting facility; (D) alignment, calibration, installation, or [and/or] re-pair; or (E) laser light shows. (2) A person 
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	application to the department [agency] within 30 days after beginning operation of the laser. (B) Application signatures. (i) An application for healing arts use must be signed by a practitioner [shall be signed by a licensed practitioner of the heal-ing arts]. (ii) An application for veterinary medicine use must [shall] be signed by a licensed veterinarian. (iii) The signature of the administrator, president, or chief executive officer will be accepted instead of the [in lieu of a li-censed] practitioner's

	certificate of laser registration before the demonstration for purpose of selling laser(s) in accordance with paragraph (1) of this subsection.] [(5) Application for providers of Class 3b or 4 lasers.] [(A) Each applicant shall apply for and receive a certifi-cate of laser registration before providing Class 3b or 4 lasers.] [(B) In addition to the requirements of subsection (g)(1) of this section, the applicant shall submit the address of the established main location where the laser and records will be ma
	certificate of laser registration before the demonstration for purpose of selling laser(s) in accordance with paragraph (1) of this subsection.] [(5) Application for providers of Class 3b or 4 lasers.] [(A) Each applicant shall apply for and receive a certifi-cate of laser registration before providing Class 3b or 4 lasers.] [(B) In addition to the requirements of subsection (g)(1) of this section, the applicant shall submit the address of the established main location where the laser and records will be ma

	(h) Issuance of certificate of laser registration. (1) A certificate of registration application will be ap-proved if the department determines an application meets the Texas Radiation Control Act (Act) requirements and the requirements of this chapter. The certificate of registration authorizes the proposed activity and contains the conditions and limitations the department requires. The certificate of laser registration must be maintained as specified in subsection (cc) of this section. [(1) Upon determin
	(h) Issuance of certificate of laser registration. (1) A certificate of registration application will be ap-proved if the department determines an application meets the Texas Radiation Control Act (Act) requirements and the requirements of this chapter. The certificate of registration authorizes the proposed activity and contains the conditions and limitations the department requires. The certificate of laser registration must be maintained as specified in subsection (cc) of this section. [(1) Upon determin


	ing a certificate of laser registration [After an opportunity for a hearing, the agency shall deny an application for a certificate of laser registra-tion, an amendment to a certificate of laser registration, or renewal of a certificate of laser registration if the applicant's compliance history reveals that at least three agency actions have been issued against the applicant, within the previous six years, that assess administrative or civil penalties against the applicant, or that revoke or suspend the ce
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	(B) the case name, and number, when known, and the date the petition was filed. (8) [(5)] A registrant must not engage a [No registrant shall engage any] person for services described in subsection (f)(1) [(g)(6)] of this section until the service provider demonstrates current [such person provides to the registrant evidence of] registration with the department [agency]. [(6) The registrant is responsible for complying with this section and the conditions of the certificate of laser registration.] (9) [(7)]
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	(B) records of all services for inspection by the depart-ment as specified in subsection (cc) of this section. (14) A person authorized to provide lasers must comply with the following. (A) Providers of equipment must: (i) ensure all lasers used on humans meet the re-quirements of this chapter; (ii) provide lasers only to facilities holding a valid certificate of registration; and (iii) keep a log of lasers provided in Texas, and record the following information: (I) date machine provided; (II) name of cust
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	certificate of registration as specified in subsection (g) of this section. This does not include mobile services. (k) Expiration of certificates of laser registration. (1) Except as provided by subsection (m) of this section, a [each] certificate of laser registration expires at 11:59 p.m. Central Time [the end of the day,] in the month and year stated in the certificate of laser registration. (2) If a registrant does not submit an application for re-newal of the certificate of laser registration as specif
	certificate of registration as specified in subsection (g) of this section. This does not include mobile services. (k) Expiration of certificates of laser registration. (1) Except as provided by subsection (m) of this section, a [each] certificate of laser registration expires at 11:59 p.m. Central Time [the end of the day,] in the month and year stated in the certificate of laser registration. (2) If a registrant does not submit an application for re-newal of the certificate of laser registration as specif


	(A) any materially [material] false statement in the ap-plication or any false statement of fact required by [under the provisions of] the Act; (B) information received by the department indicating a certificate of laser registration should not be issued [conditions re-vealed by such application or statement of fact, or any report, record, or inspection, or other means that would warrant the agency to refuse to grant a certificate of laser registration on an original application]; (C) violation of, or failu
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	in emergencies [assuming control and having the authority to institute corrective actions including shutdown of operations when necessary in emergency situations] or unsafe conditions; [and] (3) specify [specifying] whether any changes in control measures are required after [following]: (A) any service and maintenance of lasers affecting [that may affect] the output power or operating characteristics; or (B) a [whenever] deliberate modification is [modifications are] made that could change the laser class a
	in emergencies [assuming control and having the authority to institute corrective actions including shutdown of operations when necessary in emergency situations] or unsafe conditions; [and] (3) specify [specifying] whether any changes in control measures are required after [following]: (A) any service and maintenance of lasers affecting [that may affect] the output power or operating characteristics; or (B) a [whenever] deliberate modification is [modifications are] made that could change the laser class a


	(i) A safety interlock ensuring[, that shall en-sure that] radiation is not accessible above MPE limits as specified [delineated] in ANSI must [Z136.1-2000, Safe Use of Lasers, shall] be provided for any portion of the protective housing that, by design, can be removed or displaced during normal operation or maintenance, and thereby allows exposure [access] to radiation above the MPE limits. (ii) Adjustment during operation, service, testing, or maintenance of a laser containing interlocks must [shall] not 
	(i) A safety interlock ensuring[, that shall en-sure that] radiation is not accessible above MPE limits as specified [delineated] in ANSI must [Z136.1-2000, Safe Use of Lasers, shall] be provided for any portion of the protective housing that, by design, can be removed or displaced during normal operation or maintenance, and thereby allows exposure [access] to radiation above the MPE limits. (ii) Adjustment during operation, service, testing, or maintenance of a laser containing interlocks must [shall] not 
	(i) A safety interlock ensuring[, that shall en-sure that] radiation is not accessible above MPE limits as specified [delineated] in ANSI must [Z136.1-2000, Safe Use of Lasers, shall] be provided for any portion of the protective housing that, by design, can be removed or displaced during normal operation or maintenance, and thereby allows exposure [access] to radiation above the MPE limits. (ii) Adjustment during operation, service, testing, or maintenance of a laser containing interlocks must [shall] not 


	distance of greater than two meters, both laser and laser energy source must [shall] incorporate visual or audible indicators. The visual indica-tors must [shall] be positioned so [that] viewing does not require human exposure [access] to laser radiation more than [in excess of] the MPE, as specified [delineated] in ANSI [Z136.1-2000, Safe Use of Lasers]. (E) Controlled area. With a Class 3B [3b] laser, except those only allowing access [that allow access only] to less than 5 mW visible peak power, or Class

	[delineated] in ANSI [Z136.1-2000, Safe Use of Lasers] and the collat-eral limits listed in 21 CFR §1040.10 [Title 21, CFR, §1040.10]. When the laser beam must exit the indoor controlled area (as in the case of exterior atmospheric beam paths), the operator is [shall be] responsible for ensuring [that] air traffic is protected from any laser projecting into navigable air space (contact Federal Aviation Administration (FAA) or other appropriate agencies, as necessary) or controlled ground space when the beam
	[delineated] in ANSI [Z136.1-2000, Safe Use of Lasers] and the collat-eral limits listed in 21 CFR §1040.10 [Title 21, CFR, §1040.10]. When the laser beam must exit the indoor controlled area (as in the case of exterior atmospheric beam paths), the operator is [shall be] responsible for ensuring [that] air traffic is protected from any laser projecting into navigable air space (contact Federal Aviation Administration (FAA) or other appropriate agencies, as necessary) or controlled ground space when the beam
	[delineated] in ANSI [Z136.1-2000, Safe Use of Lasers] and the collat-eral limits listed in 21 CFR §1040.10 [Title 21, CFR, §1040.10]. When the laser beam must exit the indoor controlled area (as in the case of exterior atmospheric beam paths), the operator is [shall be] responsible for ensuring [that] air traffic is protected from any laser projecting into navigable air space (contact Federal Aviation Administration (FAA) or other appropriate agencies, as necessary) or controlled ground space when the beam
	(C) be suitable for the specific wavelength of the laser and be of optical density adequate for the energy involved; (D) have the optical density or densities and associated wavelength [wavelength(s)] permanently labeled on the filters or eye-wear; and (E) be examined, at intervals not to exceed 12 months, to ensure the reliability of the protective filters and integrity of the pro-tective filter frames. Unreliable eyewear must [shall] be discarded. Documentation of the examination is required to be [shall 
	(C) be suitable for the specific wavelength of the laser and be of optical density adequate for the energy involved; (D) have the optical density or densities and associated wavelength [wavelength(s)] permanently labeled on the filters or eye-wear; and (E) be examined, at intervals not to exceed 12 months, to ensure the reliability of the protective filters and integrity of the pro-tective filter frames. Unreliable eyewear must [shall] be discarded. Documentation of the examination is required to be [shall 
	(C) be suitable for the specific wavelength of the laser and be of optical density adequate for the energy involved; (D) have the optical density or densities and associated wavelength [wavelength(s)] permanently labeled on the filters or eye-wear; and (E) be examined, at intervals not to exceed 12 months, to ensure the reliability of the protective filters and integrity of the pro-tective filter frames. Unreliable eyewear must [shall] be discarded. Documentation of the examination is required to be [shall 



	(I) The base of the symbol must be on the same horizontal line as the base of the letter of the signal word. (II) The height of the safety alert symbol must be equal to or exceed the signal word letter height. (III) The words "Avoid eye or skin exposure to direct or scattered radiation" must appear to the right of the safety alert symbol. (iv) The following sign meets the requirements of this subparagraph. Figure: 25 TAC §289.301(u)(3)(A)(ii) [(A) The signal word "CAUTION" shall be used with all signs and l
	(I) The base of the symbol must be on the same horizontal line as the base of the letter of the signal word. (II) The height of the safety alert symbol must be equal to or exceed the signal word letter height. (III) The words "Avoid eye or skin exposure to direct or scattered radiation" must appear to the right of the safety alert symbol. (iv) The following sign meets the requirements of this subparagraph. Figure: 25 TAC §289.301(u)(3)(A)(ii) [(A) The signal word "CAUTION" shall be used with all signs and l
	(I) The base of the symbol must be on the same horizontal line as the base of the letter of the signal word. (II) The height of the safety alert symbol must be equal to or exceed the signal word letter height. (III) The words "Avoid eye or skin exposure to direct or scattered radiation" must appear to the right of the safety alert symbol. (iv) The following sign meets the requirements of this subparagraph. Figure: 25 TAC §289.301(u)(3)(A)(ii) [(A) The signal word "CAUTION" shall be used with all signs and l
	(I) The base of the symbol must be on the same horizontal line as the base of the letter of the signal word. (II) The height of the safety alert symbol must be equal to or exceed the signal word letter height. (III) The words "Avoid eye or skin exposure to direct or scattered radiation" must appear to the right of the safety alert symbol. (iv) The following sign meets the requirements of this subparagraph. Figure: 25 TAC §289.301(u)(3)(A)(ii) [(A) The signal word "CAUTION" shall be used with all signs and l



	(I) The signal word "CAUTION" in black letters on a rectangular yellow background placed at the top of the sign. (II) "Class 2M Laser In Use." (III) "Do not stare into beam or view directly with optical instruments. Diode laser, 670 nm. 20 mW maximum power." (iii) The safety alert symbol must precede the signal word. (I) The base of the symbol must be on the same horizontal line as the base of the letters of the signal word. (II) The height of the safety alert symbol must be equal to or exceed the signal wo
	(I) The signal word "CAUTION" in black letters on a rectangular yellow background placed at the top of the sign. (II) "Class 2M Laser In Use." (III) "Do not stare into beam or view directly with optical instruments. Diode laser, 670 nm. 20 mW maximum power." (iii) The safety alert symbol must precede the signal word. (I) The base of the symbol must be on the same horizontal line as the base of the letters of the signal word. (II) The height of the safety alert symbol must be equal to or exceed the signal wo


	(iii) "AVOID EXPOSURE -Hazardous x-rays are emitted from this aperture," if the radiation emitted through the [such] aperture is collateral x-ray radiation. (E) [(F)] Each defeatable or non-interlocked [noninterlocked or defeatably interlocked] portion of the protective housing or enclosure [that is] designed to be displaced or removed during normal operation or servicing[, and] that permits [would per-mit] human exposure [access] to laser or collateral radiation[,] must have the following label [shall have
	(iii) "AVOID EXPOSURE -Hazardous x-rays are emitted from this aperture," if the radiation emitted through the [such] aperture is collateral x-ray radiation. (E) [(F)] Each defeatable or non-interlocked [noninterlocked or defeatably interlocked] portion of the protective housing or enclosure [that is] designed to be displaced or removed during normal operation or servicing[, and] that permits [would per-mit] human exposure [access] to laser or collateral radiation[,] must have the following label [shall have
	(iii) "AVOID EXPOSURE -Hazardous x-rays are emitted from this aperture," if the radiation emitted through the [such] aperture is collateral x-ray radiation. (E) [(F)] Each defeatable or non-interlocked [noninterlocked or defeatably interlocked] portion of the protective housing or enclosure [that is] designed to be displaced or removed during normal operation or servicing[, and] that permits [would per-mit] human exposure [access] to laser or collateral radiation[,] must have the following label [shall have
	(2) a determination if [that] all warning devices are func-tioning within their design specifications; (3) a determination if [that] the controlled area is prop-erly controlled and posted with accurate warning signs as specified in [accordance with] subsection (u) [(v)] of this section; (4) a re-evaluation of potential hazards from surfaces [that may be] associated with beam paths; and (5) additional surveys [that may be required] to evaluate the primary and collateral radiation hazard incident to the use o
	(2) a determination if [that] all warning devices are func-tioning within their design specifications; (3) a determination if [that] the controlled area is prop-erly controlled and posted with accurate warning signs as specified in [accordance with] subsection (u) [(v)] of this section; (4) a re-evaluation of potential hazards from surfaces [that may be] associated with beam paths; and (5) additional surveys [that may be required] to evaluate the primary and collateral radiation hazard incident to the use o
	(2) a determination if [that] all warning devices are func-tioning within their design specifications; (3) a determination if [that] the controlled area is prop-erly controlled and posted with accurate warning signs as specified in [accordance with] subsection (u) [(v)] of this section; (4) a re-evaluation of potential hazards from surfaces [that may be] associated with beam paths; and (5) additional surveys [that may be required] to evaluate the primary and collateral radiation hazard incident to the use o



	(D) corrective steps taken or planned [to be taken] to prevent a recurrence. (3) A [Any] report filed with the department [agency] as specified in [accordance with] this subsection must [shall] include the full name of each individual injured and a description of the injury. The report must include personally identifying [shall be prepared so that this] information [is stated] in a separate part of the report. (4) When a registrant or user of an IPL device is required, as specified in [accordance with] para
	(D) corrective steps taken or planned [to be taken] to prevent a recurrence. (3) A [Any] report filed with the department [agency] as specified in [accordance with] this subsection must [shall] include the full name of each individual injured and a description of the injury. The report must include personally identifying [shall be prepared so that this] information [is stated] in a separate part of the report. (4) When a registrant or user of an IPL device is required, as specified in [accordance with] para
	(D) corrective steps taken or planned [to be taken] to prevent a recurrence. (3) A [Any] report filed with the department [agency] as specified in [accordance with] this subsection must [shall] include the full name of each individual injured and a description of the injury. The report must include personally identifying [shall be prepared so that this] information [is stated] in a separate part of the report. (4) When a registrant or user of an IPL device is required, as specified in [accordance with] para
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	(C) a statement of disposition, or probable disposition, of the laser or IPL device involved; (D) actions [that have been] taken, or to [will] be taken, to recover the laser or IPL device; and (E) procedures or measures [that have been] taken to prevent a recurrence of the loss or theft of lasers or IPL devices. (3) Report of a stolen, lost, or missing Class 3B or Class 4 laser and IPL device must be maintained as specified in subsection (cc) of this section. (cc) Record or document retention requirements f
	(C) a statement of disposition, or probable disposition, of the laser or IPL device involved; (D) actions [that have been] taken, or to [will] be taken, to recover the laser or IPL device; and (E) procedures or measures [that have been] taken to prevent a recurrence of the loss or theft of lasers or IPL devices. (3) Report of a stolen, lost, or missing Class 3B or Class 4 laser and IPL device must be maintained as specified in subsection (cc) of this section. (cc) Record or document retention requirements f
	(C) a statement of disposition, or probable disposition, of the laser or IPL device involved; (D) actions [that have been] taken, or to [will] be taken, to recover the laser or IPL device; and (E) procedures or measures [that have been] taken to prevent a recurrence of the loss or theft of lasers or IPL devices. (3) Report of a stolen, lost, or missing Class 3B or Class 4 laser and IPL device must be maintained as specified in subsection (cc) of this section. (cc) Record or document retention requirements f





	Options; §306.171, relating to General Admission Criteria for a State Mental Health Facility or Facility with a Contracted Psychiatric Bed; §306.172, relating to Admission Criteria for Maximum-Security Units; §306.173, relating to Admission Criteria for an Adolescent Forensic Unit; §306.174 relating to Admission Criteria for Waco Center for Youth; §306.175, relating to Voluntary Admission Criteria for a Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for a State Mental Health Facility; §306.176,
	Options; §306.171, relating to General Admission Criteria for a State Mental Health Facility or Facility with a Contracted Psychiatric Bed; §306.172, relating to Admission Criteria for Maximum-Security Units; §306.173, relating to Admission Criteria for an Adolescent Forensic Unit; §306.174 relating to Admission Criteria for Waco Center for Youth; §306.175, relating to Voluntary Admission Criteria for a Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for a State Mental Health Facility; §306.176,
	Options; §306.171, relating to General Admission Criteria for a State Mental Health Facility or Facility with a Contracted Psychiatric Bed; §306.172, relating to Admission Criteria for Maximum-Security Units; §306.173, relating to Admission Criteria for an Adolescent Forensic Unit; §306.174 relating to Admission Criteria for Waco Center for Youth; §306.175, relating to Voluntary Admission Criteria for a Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for a State Mental Health Facility; §306.176,
	Options; §306.171, relating to General Admission Criteria for a State Mental Health Facility or Facility with a Contracted Psychiatric Bed; §306.172, relating to Admission Criteria for Maximum-Security Units; §306.173, relating to Admission Criteria for an Adolescent Forensic Unit; §306.174 relating to Admission Criteria for Waco Center for Youth; §306.175, relating to Voluntary Admission Criteria for a Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for a State Mental Health Facility; §306.176,
	services upon discharge. Require the LMHA's transition sup-port services to complement joint discharge planning efforts. Re-quire each state hospital to designate at least one employee to provide transition support services for patients determined med-ically appropriate for discharge. Require each state hospital to concentrate transition support services on patients admitted and discharged multiple times within 30 days, or patients who had a long-term stay (more than 365 consecutive days). And allow vol-unt
	services upon discharge. Require the LMHA's transition sup-port services to complement joint discharge planning efforts. Re-quire each state hospital to designate at least one employee to provide transition support services for patients determined med-ically appropriate for discharge. Require each state hospital to concentrate transition support services on patients admitted and discharged multiple times within 30 days, or patients who had a long-term stay (more than 365 consecutive days). And allow vol-unt


	The proposed amendment to §306.153 revises the following definitions for clarification and to align with other rules: "Ab-sence," "Admission," "Adolescent," "Adult," "Advance directive," "Alternate provider," "Assessment," "Assessment professional," "Child," "Continuity of care," "Continuity of care worker," "COPSD," "COPSD model," "CPB--Contracted psychiatric bed," "CRCG," "Crisis," "Crisis treatment alternatives," "Day," "DD--Developmental disability," "Designated LMHA or LBHA," "Discharge," "Discharged u
	has three business days to provide an individual not in the men-tal health priority population with written notification regarding denial of services and updates that the information provided to include how to contact the Office of the Ombudsman. The proposed amendment to §306.162, in subsection (a), clari-fies county of residence requirements for adults and removes repetitive language. The proposed amendment adds a new paragraph (b)(3) to clarify LMHA and LBHA requirements for a minor in DFPS conservatorsh
	has three business days to provide an individual not in the men-tal health priority population with written notification regarding denial of services and updates that the information provided to include how to contact the Office of the Ombudsman. The proposed amendment to §306.162, in subsection (a), clari-fies county of residence requirements for adults and removes repetitive language. The proposed amendment adds a new paragraph (b)(3) to clarify LMHA and LBHA requirements for a minor in DFPS conservatorsh


	dress a risk of dangerousness." These changes are made to of-fer greater flexibility for individual eligibility and to align rule lan-guage. The proposed amendment revises the admission criteria in subsection (a)(1)(C) to require a written letter of recommen-dation from the local Community Resource Coordination Group (CRCG) that confirms available community resources for an ado-lescent have been exhausted. The proposed amendment re-vises the admission criteria in subsection (a)(3) by replacing "in accordanc
	dress a risk of dangerousness." These changes are made to of-fer greater flexibility for individual eligibility and to align rule lan-guage. The proposed amendment revises the admission criteria in subsection (a)(1)(C) to require a written letter of recommen-dation from the local Community Resource Coordination Group (CRCG) that confirms available community resources for an ado-lescent have been exhausted. The proposed amendment re-vises the admission criteria in subsection (a)(3) by replacing "in accordanc
	dress a risk of dangerousness." These changes are made to of-fer greater flexibility for individual eligibility and to align rule lan-guage. The proposed amendment revises the admission criteria in subsection (a)(1)(C) to require a written letter of recommen-dation from the local Community Resource Coordination Group (CRCG) that confirms available community resources for an ado-lescent have been exhausted. The proposed amendment re-vises the admission criteria in subsection (a)(3) by replacing "in accordanc
	replaces the current subsection (e) with a new subsection (e) to require an LMHA or LBHA to provide, or refer the individual to, community mental health services and supportive services to meet the needs of the individual who does not meet admission criteria. The proposed amendment to subsection (h), adds a new paragraph (4) to implement Texas Health and Safety Code §572.0026, which requires a state hospital or CPB to voluntarily admit an individual only if there is available space at the state hospital or 
	replaces the current subsection (e) with a new subsection (e) to require an LMHA or LBHA to provide, or refer the individual to, community mental health services and supportive services to meet the needs of the individual who does not meet admission criteria. The proposed amendment to subsection (h), adds a new paragraph (4) to implement Texas Health and Safety Code §572.0026, which requires a state hospital or CPB to voluntarily admit an individual only if there is available space at the state hospital or 


	The proposed amendment to §306.193 retitles the rule from "Transfers Between a State Mental Health Facility and an Out-of-State Institution" to "Transfers Between a State Hospital and an Out-of-State Facility" to update terminology. The proposed amendment to §306.194 retitles the rule from "Transfers Between a State Mental Health Facility and Another Facility in Texas" to "Transfers Between a State Hospital and Another Facility in Texas" to update terminology. The proposed amendment to subsection (a) clarif
	of services upon discharge to align with Texas Health and Safety Code §534.0535. The proposed amendment to subsection (c)(5) clarifies that the state hospital or CPB must attempt to educate the individual, and the individual's LAR if applicable, to prepare them for care after discharge or if the individual is on a pass or furlough from the facility. The proposed amendment to subsection (c)(7) adds LIDDAs as an entity that must comply with the PASSR requirements and replaces "recommended to move" with "refer
	of services upon discharge to align with Texas Health and Safety Code §534.0535. The proposed amendment to subsection (c)(5) clarifies that the state hospital or CPB must attempt to educate the individual, and the individual's LAR if applicable, to prepare them for care after discharge or if the individual is on a pass or furlough from the facility. The proposed amendment to subsection (c)(7) adds LIDDAs as an entity that must comply with the PASSR requirements and replaces "recommended to move" with "refer


	§534.053 and renumbers the subsequent subsections. The pro-posed amendment to renumbered subsection (g)(1)(A) clarifies that an individual committed to a state hospital or a CPB under Texas Code of Criminal Procedure Article 46B.102, may only be discharged by order of the committing court, and in (g)(1)(B) clar-ifies that an individual committed to a state hospital or a CPB under Texas Code of Criminal Procedure Article 46B.073 must be discharged and transferred in accordance with Texas Code of Criminal Pro
	§534.053 and renumbers the subsequent subsections. The pro-posed amendment to renumbered subsection (g)(1)(A) clarifies that an individual committed to a state hospital or a CPB under Texas Code of Criminal Procedure Article 46B.102, may only be discharged by order of the committing court, and in (g)(1)(B) clar-ifies that an individual committed to a state hospital or a CPB under Texas Code of Criminal Procedure Article 46B.073 must be discharged and transferred in accordance with Texas Code of Criminal Pro
	§534.053 and renumbers the subsequent subsections. The pro-posed amendment to renumbered subsection (g)(1)(A) clarifies that an individual committed to a state hospital or a CPB under Texas Code of Criminal Procedure Article 46B.102, may only be discharged by order of the committing court, and in (g)(1)(B) clar-ifies that an individual committed to a state hospital or a CPB under Texas Code of Criminal Procedure Article 46B.073 must be discharged and transferred in accordance with Texas Code of Criminal Pro
	amendment to renumbered subsection (e) replaces "absences" with "a pass or furlough" for clarity. The proposed repeal of §306.206 is necessary because the ter-minology "ATP--absence for trial placement" is no longer used in Subchapter D. The proposed amendment to §306.207 retitles the rule from "Post Discharge or Absence for Trial Placement: Contact and Implementation of the Recovery or Treatment Plan " to "Post Discharge or Furlough: Contact and Implementation of the Re-covery or Treatment Plan" to update 
	amendment to renumbered subsection (e) replaces "absences" with "a pass or furlough" for clarity. The proposed repeal of §306.206 is necessary because the ter-minology "ATP--absence for trial placement" is no longer used in Subchapter D. The proposed amendment to §306.207 retitles the rule from "Post Discharge or Absence for Trial Placement: Contact and Implementation of the Recovery or Treatment Plan " to "Post Discharge or Furlough: Contact and Implementation of the Re-covery or Treatment Plan" to update 


	sual or audio-only technology as for service delivery in person. Proposed new subsection (b) requires a provider, prior to de-livering a behavioral health service by audio-only technology, to obtain informed consent from the individual, or the individ-ual's LAR if applicable, and sets forth requirements for docu-mentation of informed consent. Proposed new subsection (c) requires providers to adhere to documentation requirements in accordance with publications and conditions described in pro-posed new §306.3
	for transition, provide post-move monitoring, and ensure collab-orative problem-solving among providers to avoid readmission or other undesired outcomes. The public benefit will also be in-creased access to services via telehealth. Trey Wood has also determined that for the first five years the rules are in effect, there are no anticipated economic costs to persons who are required to comply with the proposed rules be-cause all new requirements are included in contracts already in place, therefore there is 
	for transition, provide post-move monitoring, and ensure collab-orative problem-solving among providers to avoid readmission or other undesired outcomes. The public benefit will also be in-creased access to services via telehealth. Trey Wood has also determined that for the first five years the rules are in effect, there are no anticipated economic costs to persons who are required to comply with the proposed rules be-cause all new requirements are included in contracts already in place, therefore there is 
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	The amendments affect Texas Government Code §531.0055. §306.151. Purpose. (a) The purpose of this subchapter is to: (1) provide requirements on admission, discharge, and continuity of care; and (2) address the interrelated roles and responsibilities of state hospitals, CPBs, LMHAs, LBHAs, and LIDDAs [mental health facilities, local mental health authorities, and local behavioral health authorities] in the delivery of mental health and co-occurring SUD services to individuals. (b) This subchapter establishes
	The amendments affect Texas Government Code §531.0055. §306.151. Purpose. (a) The purpose of this subchapter is to: (1) provide requirements on admission, discharge, and continuity of care; and (2) address the interrelated roles and responsibilities of state hospitals, CPBs, LMHAs, LBHAs, and LIDDAs [mental health facilities, local mental health authorities, and local behavioral health authorities] in the delivery of mental health and co-occurring SUD services to individuals. (b) This subchapter establishes
	The amendments affect Texas Government Code §531.0055. §306.151. Purpose. (a) The purpose of this subchapter is to: (1) provide requirements on admission, discharge, and continuity of care; and (2) address the interrelated roles and responsibilities of state hospitals, CPBs, LMHAs, LBHAs, and LIDDAs [mental health facilities, local mental health authorities, and local behavioral health authorities] in the delivery of mental health and co-occurring SUD services to individuals. (b) This subchapter establishes
	[(2) must monitor its providers for compliance with the contract and the requirements in Division 2 and Division 3 of this subchapter.] §306.153. Definitions. The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Absence--When an individual, previously admitted to a state hospital or CPB, [an SMHF] and [who is] not discharged from the admitting facility [SMHF], is physically away from the facility [SMHF] for any reason, i
	[(2) must monitor its providers for compliance with the contract and the requirements in Division 2 and Division 3 of this subchapter.] §306.153. Definitions. The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Absence--When an individual, previously admitted to a state hospital or CPB, [an SMHF] and [who is] not discharged from the admitting facility [SMHF], is physically away from the facility [SMHF] for any reason, i


	(6) Alternate provider--An entity that provides mental health services or SUD [substance use disorder treatment] services in the community but does not provide these services under contract [pursuant to a contract or memorandum of understanding] with an LMHA or LBHA. (7) APRN--Advanced practice registered nurse. A regis-tered nurse licensed by the Texas Board of Nursing to practice as an advanced practice registered nurse as provided by Texas Occupations Code §301.152. (8) Assessment--The administrative pro
	(6) Alternate provider--An entity that provides mental health services or SUD [substance use disorder treatment] services in the community but does not provide these services under contract [pursuant to a contract or memorandum of understanding] with an LMHA or LBHA. (7) APRN--Advanced practice registered nurse. A regis-tered nurse licensed by the Texas Board of Nursing to practice as an advanced practice registered nurse as provided by Texas Occupations Code §301.152. (8) Assessment--The administrative pro
	(6) Alternate provider--An entity that provides mental health services or SUD [substance use disorder treatment] services in the community but does not provide these services under contract [pursuant to a contract or memorandum of understanding] with an LMHA or LBHA. (7) APRN--Advanced practice registered nurse. A regis-tered nurse licensed by the Texas Board of Nursing to practice as an advanced practice registered nurse as provided by Texas Occupations Code §301.152. (8) Assessment--The administrative pro


	(11) Audiovisual technology--A synchronous interactive, two-way audio and video communication that conforms to privacy re-quirements under the Health Insurance Portability and Accountability Act. Audiovisual does not include audio-only or in-person communi-cation. (12) [(11)] Business day--Any day except a Saturday, Sun-day, or legal holiday listed in Texas Government Code §662.021. (13) [(12)] Capacity--An individual's ability to understand and appreciate the nature and consequences of a decision regarding
	(11) Audiovisual technology--A synchronous interactive, two-way audio and video communication that conforms to privacy re-quirements under the Health Insurance Portability and Accountability Act. Audiovisual does not include audio-only or in-person communi-cation. (12) [(11)] Business day--Any day except a Saturday, Sun-day, or legal holiday listed in Texas Government Code §662.021. (13) [(12)] Capacity--An individual's ability to understand and appreciate the nature and consequences of a decision regarding
	(11) Audiovisual technology--A synchronous interactive, two-way audio and video communication that conforms to privacy re-quirements under the Health Insurance Portability and Accountability Act. Audiovisual does not include audio-only or in-person communi-cation. (12) [(11)] Business day--Any day except a Saturday, Sun-day, or legal holiday listed in Texas Government Code §662.021. (13) [(12)] Capacity--An individual's ability to understand and appreciate the nature and consequences of a decision regarding
	(11) Audiovisual technology--A synchronous interactive, two-way audio and video communication that conforms to privacy re-quirements under the Health Insurance Portability and Accountability Act. Audiovisual does not include audio-only or in-person communi-cation. (12) [(11)] Business day--Any day except a Saturday, Sun-day, or legal holiday listed in Texas Government Code §662.021. (13) [(12)] Capacity--An individual's ability to understand and appreciate the nature and consequences of a decision regarding




	(21) [(19)] CRCG--Community Resource Coordination Group. A local interagency group comprised of public and private providers who collaborate to develop individualized service plans for individuals whose needs may be met through interagency coordination and cooperation. CRCGs are established and operate in accordance with a Memorandum of Understanding on Services for Persons Need-ing Multiagency Services, as required by Texas Government Code §531.055. (22) [(20)] Crisis--A situation in which: (A) an individu
	(21) [(19)] CRCG--Community Resource Coordination Group. A local interagency group comprised of public and private providers who collaborate to develop individualized service plans for individuals whose needs may be met through interagency coordination and cooperation. CRCGs are established and operate in accordance with a Memorandum of Understanding on Services for Persons Need-ing Multiagency Services, as required by Texas Government Code §531.055. (22) [(20)] Crisis--A situation in which: (A) an individu
	(21) [(19)] CRCG--Community Resource Coordination Group. A local interagency group comprised of public and private providers who collaborate to develop individualized service plans for individuals whose needs may be met through interagency coordination and cooperation. CRCGs are established and operate in accordance with a Memorandum of Understanding on Services for Persons Need-ing Multiagency Services, as required by Texas Government Code §531.055. (22) [(20)] Crisis--A situation in which: (A) an individu
	(21) [(19)] CRCG--Community Resource Coordination Group. A local interagency group comprised of public and private providers who collaborate to develop individualized service plans for individuals whose needs may be met through interagency coordination and cooperation. CRCGs are established and operate in accordance with a Memorandum of Understanding on Services for Persons Need-ing Multiagency Services, as required by Texas Government Code §531.055. (22) [(20)] Crisis--A situation in which: (A) an individu

	(B) that does not serve the individual's county of resi-dence but has taken responsibility for ensuring the individual's [LMHA or LBHA] services. (27) DFPS--Texas Department of Family and Protective Services or its designee. (28) [(25)] Discharge--Means: (A) the [From an SMHF or a facility with a CPB: The] release of an individual from the custody and care of a provider of inpatient services; or [.] (B) the [From LMHA or LBHA services: The] termi-nation of LMHA or LBHA services delivered to an individual by
	(B) that does not serve the individual's county of resi-dence but has taken responsibility for ensuring the individual's [LMHA or LBHA] services. (27) DFPS--Texas Department of Family and Protective Services or its designee. (28) [(25)] Discharge--Means: (A) the [From an SMHF or a facility with a CPB: The] release of an individual from the custody and care of a provider of inpatient services; or [.] (B) the [From LMHA or LBHA services: The] termi-nation of LMHA or LBHA services delivered to an individual by
	(B) that does not serve the individual's county of resi-dence but has taken responsibility for ensuring the individual's [LMHA or LBHA] services. (27) DFPS--Texas Department of Family and Protective Services or its designee. (28) [(25)] Discharge--Means: (A) the [From an SMHF or a facility with a CPB: The] release of an individual from the custody and care of a provider of inpatient services; or [.] (B) the [From LMHA or LBHA services: The] termi-nation of LMHA or LBHA services delivered to an individual by



	[(29) Facility--A state mental health facility, private psy-chiatric hospital, medical hospital, and community setting, but does not include a nursing facility or an assisted living facility]. (33) Family partner--An experienced, trained primary caregiver, such as the parent of an individual with a mental illness or serious emotional disturbance, who provides peer mentoring, education, and support to the caregivers of a child who is receiving mental health community services in accordance with Chapter 301, 
	[(29) Facility--A state mental health facility, private psy-chiatric hospital, medical hospital, and community setting, but does not include a nursing facility or an assisted living facility]. (33) Family partner--An experienced, trained primary caregiver, such as the parent of an individual with a mental illness or serious emotional disturbance, who provides peer mentoring, education, and support to the caregivers of a child who is receiving mental health community services in accordance with Chapter 301, 

	(D) a crisis stabilization unit [CSU] licensed under Chapter 510 of this title (relating to Private Psychiatric Hospitals and Crisis Stabilization Units); or (E) any other type of mental health hospital. (39) In person--Within the physical presence of another person. In person does not include audiovisual or audio-only commu-nication. (40) [(36)] Intake assessment--The administrative process conducted by an assessment professional for: (A) gathering information about an individual, [a prospective patient] i
	(D) a crisis stabilization unit [CSU] licensed under Chapter 510 of this title (relating to Private Psychiatric Hospitals and Crisis Stabilization Units); or (E) any other type of mental health hospital. (39) In person--Within the physical presence of another person. In person does not include audiovisual or audio-only commu-nication. (40) [(36)] Intake assessment--The administrative process conducted by an assessment professional for: (A) gathering information about an individual, [a prospective patient] i
	(D) a crisis stabilization unit [CSU] licensed under Chapter 510 of this title (relating to Private Psychiatric Hospitals and Crisis Stabilization Units); or (E) any other type of mental health hospital. (39) In person--Within the physical presence of another person. In person does not include audiovisual or audio-only commu-nication. (40) [(36)] Intake assessment--The administrative process conducted by an assessment professional for: (A) gathering information about an individual, [a prospective patient] i
	(D) a crisis stabilization unit [CSU] licensed under Chapter 510 of this title (relating to Private Psychiatric Hospitals and Crisis Stabilization Units); or (E) any other type of mental health hospital. (39) In person--Within the physical presence of another person. In person does not include audiovisual or audio-only commu-nication. (40) [(36)] Intake assessment--The administrative process conducted by an assessment professional for: (A) gathering information about an individual, [a prospective patient] i
	(D) a crisis stabilization unit [CSU] licensed under Chapter 510 of this title (relating to Private Psychiatric Hospitals and Crisis Stabilization Units); or (E) any other type of mental health hospital. (39) In person--Within the physical presence of another person. In person does not include audiovisual or audio-only commu-nication. (40) [(36)] Intake assessment--The administrative process conducted by an assessment professional for: (A) gathering information about an individual, [a prospective patient] i





	for Mental Health Treatment under Texas Civil Practice and Remedies Code, Chapter 137.] (43) [(38)] LBHA--Local behavioral health authority. An entity designated as an LBHA by HHSC in accordance with Texas Health and Safety Code §533.0356(a) [§533.0356]. (44) [(39)] LIDDA--Local intellectual and developmental disability authority. An entity designated by HHSC in accordance with Texas Health and Safety Code §533A.035(a) [§533A.035]. (45) [(40)] LMHA--Local mental health authority. An en-tity designated as an
	for Mental Health Treatment under Texas Civil Practice and Remedies Code, Chapter 137.] (43) [(38)] LBHA--Local behavioral health authority. An entity designated as an LBHA by HHSC in accordance with Texas Health and Safety Code §533.0356(a) [§533.0356]. (44) [(39)] LIDDA--Local intellectual and developmental disability authority. An entity designated by HHSC in accordance with Texas Health and Safety Code §533A.035(a) [§533A.035]. (45) [(40)] LMHA--Local mental health authority. An en-tity designated as an
	for Mental Health Treatment under Texas Civil Practice and Remedies Code, Chapter 137.] (43) [(38)] LBHA--Local behavioral health authority. An entity designated as an LBHA by HHSC in accordance with Texas Health and Safety Code §533.0356(a) [§533.0356]. (44) [(39)] LIDDA--Local intellectual and developmental disability authority. An entity designated by HHSC in accordance with Texas Health and Safety Code §533A.035(a) [§533A.035]. (45) [(40)] LMHA--Local mental health authority. An en-tity designated as an
	for Mental Health Treatment under Texas Civil Practice and Remedies Code, Chapter 137.] (43) [(38)] LBHA--Local behavioral health authority. An entity designated as an LBHA by HHSC in accordance with Texas Health and Safety Code §533.0356(a) [§533.0356]. (44) [(39)] LIDDA--Local intellectual and developmental disability authority. An entity designated by HHSC in accordance with Texas Health and Safety Code §533A.035(a) [§533A.035]. (45) [(40)] LMHA--Local mental health authority. An en-tity designated as an

	(55) [(50)] Ombudsman--The Ombudsman for Behavioral Health Access to Care established by HHSC in accordance with Texas Government Code §531.9933 [§531.02251, which serves as a neutral party to help individuals, including individuals who are uninsured or have public or private health benefit coverage. The behavioral health care providers navigate and resolve issues related to the individual's access to behavioral health care, including care for mental health con-ditions and substance use disorders]. (56) Out
	(55) [(50)] Ombudsman--The Ombudsman for Behavioral Health Access to Care established by HHSC in accordance with Texas Government Code §531.9933 [§531.02251, which serves as a neutral party to help individuals, including individuals who are uninsured or have public or private health benefit coverage. The behavioral health care providers navigate and resolve issues related to the individual's access to behavioral health care, including care for mental health con-ditions and substance use disorders]. (56) Out
	(55) [(50)] Ombudsman--The Ombudsman for Behavioral Health Access to Care established by HHSC in accordance with Texas Government Code §531.9933 [§531.02251, which serves as a neutral party to help individuals, including individuals who are uninsured or have public or private health benefit coverage. The behavioral health care providers navigate and resolve issues related to the individual's access to behavioral health care, including care for mental health con-ditions and substance use disorders]. (56) Out
	(55) [(50)] Ombudsman--The Ombudsman for Behavioral Health Access to Care established by HHSC in accordance with Texas Government Code §531.9933 [§531.02251, which serves as a neutral party to help individuals, including individuals who are uninsured or have public or private health benefit coverage. The behavioral health care providers navigate and resolve issues related to the individual's access to behavioral health care, including care for mental health con-ditions and substance use disorders]. (56) Out




	health and wellness, lives [live] a self-directed life, and strives [strive] to reach the individual's [their] full potential. (66) [(59)] Recovery or treatment plan--A written plan: (A) developed in collaboration with an individual, or the individual's LAR if applicable [required], and a QMHP-CS or LPHA [Licensed Practitioner of the Healing Arts (LPHA)] as defined in §301.303 of this title [(relating to Definitions)]; (B) amended at any time based on an individual's needs or requests; (C) that guides the r
	applicable [any], and the LMHA, LBHA, or LIDDA [who work together] in a coordinated manner to provide comprehensive mental health, SUD, and ID services to the individual. (76) [(69)] Uniform assessment--An assessment tool adopted by HHSC under §301.353 of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization) used for recommending an individual's level of care. (77) Voluntary admission--An individual receiving inpa-tient services based on an admission made in acc
	applicable [any], and the LMHA, LBHA, or LIDDA [who work together] in a coordinated manner to provide comprehensive mental health, SUD, and ID services to the individual. (76) [(69)] Uniform assessment--An assessment tool adopted by HHSC under §301.353 of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization) used for recommending an individual's level of care. (77) Voluntary admission--An individual receiving inpa-tient services based on an admission made in acc
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	(B) a family partner; (6) coordination with other state agencies responsible for the care of a child such as DFPS, the Texas Department of Criminal Justice, or the Texas Juvenile Justice Department; (7) initiation of contact with the parties involved in the in-dividual's care at a state hospital or CPB within three business days after admission; (8) coordination of post-discharge activities with local community parties involved in the individual's care, including other LMHAs, LBHAs, and LIDDAs; (9) a CoC li
	(B) a family partner; (6) coordination with other state agencies responsible for the care of a child such as DFPS, the Texas Department of Criminal Justice, or the Texas Juvenile Justice Department; (7) initiation of contact with the parties involved in the in-dividual's care at a state hospital or CPB within three business days after admission; (8) coordination of post-discharge activities with local community parties involved in the individual's care, including other LMHAs, LBHAs, and LIDDAs; (9) a CoC li
	(B) a family partner; (6) coordination with other state agencies responsible for the care of a child such as DFPS, the Texas Department of Criminal Justice, or the Texas Juvenile Justice Department; (7) initiation of contact with the parties involved in the in-dividual's care at a state hospital or CPB within three business days after admission; (8) coordination of post-discharge activities with local community parties involved in the individual's care, including other LMHAs, LBHAs, and LIDDAs; (9) a CoC li
	(B) a family partner; (6) coordination with other state agencies responsible for the care of a child such as DFPS, the Texas Department of Criminal Justice, or the Texas Juvenile Justice Department; (7) initiation of contact with the parties involved in the in-dividual's care at a state hospital or CPB within three business days after admission; (8) coordination of post-discharge activities with local community parties involved in the individual's care, including other LMHAs, LBHAs, and LIDDAs; (9) a CoC li
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	(3) referral to community-based crisis treatment alternative as described in §306.163 of this division (relating to Most Appropriate and Available Treatment Options); (4) the individual's transportation by identifying and ensur-ing the individual's transportation needs were met; or (5) no referral is needed. (c) If an individual who is not in crisis presents for services, an LMHA or LBHA staff member [screens each individual presenting for services at the LMHA or LBHA as follows]: (1) must determine whether
	(3) referral to community-based crisis treatment alternative as described in §306.163 of this division (relating to Most Appropriate and Available Treatment Options); (4) the individual's transportation by identifying and ensur-ing the individual's transportation needs were met; or (5) no referral is needed. (c) If an individual who is not in crisis presents for services, an LMHA or LBHA staff member [screens each individual presenting for services at the LMHA or LBHA as follows]: (1) must determine whether
	(3) referral to community-based crisis treatment alternative as described in §306.163 of this division (relating to Most Appropriate and Available Treatment Options); (4) the individual's transportation by identifying and ensur-ing the individual's transportation needs were met; or (5) no referral is needed. (c) If an individual who is not in crisis presents for services, an LMHA or LBHA staff member [screens each individual presenting for services at the LMHA or LBHA as follows]: (1) must determine whether
	(3) referral to community-based crisis treatment alternative as described in §306.163 of this division (relating to Most Appropriate and Available Treatment Options); (4) the individual's transportation by identifying and ensur-ing the individual's transportation needs were met; or (5) no referral is needed. (c) If an individual who is not in crisis presents for services, an LMHA or LBHA staff member [screens each individual presenting for services at the LMHA or LBHA as follows]: (1) must determine whether
	(3) referral to community-based crisis treatment alternative as described in §306.163 of this division (relating to Most Appropriate and Available Treatment Options); (4) the individual's transportation by identifying and ensur-ing the individual's transportation needs were met; or (5) no referral is needed. (c) If an individual who is not in crisis presents for services, an LMHA or LBHA staff member [screens each individual presenting for services at the LMHA or LBHA as follows]: (1) must determine whether
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	residence, unless there is a preponderance of evidence to the contrary. If the adult is not a Texas resident or indicates no permanent address, the adult's county of residence is the county in which the evidence in-dicates the adult resides. (2) If an adult is unable to communicate the location of the adult's permanent residence, [and] there is no evidence indicating the location of an [the] adult's permanent residence, or if an adult is not a Texas resident, the adult's county of residence is the county in
	residence, unless there is a preponderance of evidence to the contrary. If the adult is not a Texas resident or indicates no permanent address, the adult's county of residence is the county in which the evidence in-dicates the adult resides. (2) If an adult is unable to communicate the location of the adult's permanent residence, [and] there is no evidence indicating the location of an [the] adult's permanent residence, or if an adult is not a Texas resident, the adult's county of residence is the county in
	residence, unless there is a preponderance of evidence to the contrary. If the adult is not a Texas resident or indicates no permanent address, the adult's county of residence is the county in which the evidence in-dicates the adult resides. (2) If an adult is unable to communicate the location of the adult's permanent residence, [and] there is no evidence indicating the location of an [the] adult's permanent residence, or if an adult is not a Texas resident, the adult's county of residence is the county in





	HAs and help resolve a disagreement [dispute] initiated by an individ-ual or by another person or entity [or] on behalf of the [an] individual. (e) Changing county of residence status. If an individual currently receiving LMHA or LBHA services moves the individual's permanent residence to a county within the local service area of an-other LMHA or LBHA, [Changing an individual's county of residence requires agreement between] the LMHAs or LBHAs affected by the change must comply with [, except as provided in
	HAs and help resolve a disagreement [dispute] initiated by an individ-ual or by another person or entity [or] on behalf of the [an] individual. (e) Changing county of residence status. If an individual currently receiving LMHA or LBHA services moves the individual's permanent residence to a county within the local service area of an-other LMHA or LBHA, [Changing an individual's county of residence requires agreement between] the LMHAs or LBHAs affected by the change must comply with [, except as provided in
	HAs and help resolve a disagreement [dispute] initiated by an individ-ual or by another person or entity [or] on behalf of the [an] individual. (e) Changing county of residence status. If an individual currently receiving LMHA or LBHA services moves the individual's permanent residence to a county within the local service area of an-other LMHA or LBHA, [Changing an individual's county of residence requires agreement between] the LMHAs or LBHAs affected by the change must comply with [, except as provided in
	to a state hospital, [an SMHF, a facility with] a CPB, or an LMHA or LBHA inpatient services network provider. (7) If the individual has an ID or a DD, the designated LIDDA must assign [assigns] a continuity of care worker to the in-dividual. (8) The LMHA or LBHA CoC liaison [continuity of care worker], and LIDDA continuity of care worker as applicable, are re-sponsible for the facilitation of the individual's continuity of services. (9) The LMHA or LBHA is responsible for continuity of care and must plan t
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	screened or referred by an LMHA or LBHA] as described in §306.163 of this subchapter (relating to Most Appropriate and Available Treat-ment Options): (1) the state hospital [SMHF] or [facility with a] CPB must notify [notifies] the designated LMHA or LBHA that the individual has presented for services at the state hospital [the SMHF] or [facility with a] CPB within three business days of the individual's presentation for services; and (2) the state hospital [SMHF] or [facility with a] CPB physician must det
	screened or referred by an LMHA or LBHA] as described in §306.163 of this subchapter (relating to Most Appropriate and Available Treat-ment Options): (1) the state hospital [SMHF] or [facility with a] CPB must notify [notifies] the designated LMHA or LBHA that the individual has presented for services at the state hospital [the SMHF] or [facility with a] CPB within three business days of the individual's presentation for services; and (2) the state hospital [SMHF] or [facility with a] CPB physician must det
	screened or referred by an LMHA or LBHA] as described in §306.163 of this subchapter (relating to Most Appropriate and Available Treat-ment Options): (1) the state hospital [SMHF] or [facility with a] CPB must notify [notifies] the designated LMHA or LBHA that the individual has presented for services at the state hospital [the SMHF] or [facility with a] CPB within three business days of the individual's presentation for services; and (2) the state hospital [SMHF] or [facility with a] CPB physician must det
	screened or referred by an LMHA or LBHA] as described in §306.163 of this subchapter (relating to Most Appropriate and Available Treat-ment Options): (1) the state hospital [SMHF] or [facility with a] CPB must notify [notifies] the designated LMHA or LBHA that the individual has presented for services at the state hospital [the SMHF] or [facility with a] CPB within three business days of the individual's presentation for services; and (2) the state hospital [SMHF] or [facility with a] CPB physician must det




	setting to address a risk of dangerousness [violent behavior] or delin-quent conduct; (B) has COPSD [co-occurring psychiatric and sub-stance use disorders]; or (C) has exhausted available community resources for treatment and has a letter written [been recommended for admission] by the local CRCG that confirms available community resources have been exhausted. (2) Commitment under Texas Family Code [,]Chapter 55. The adolescent has been committed to a mental health facility under the Texas Family Code[,] Ch
	setting to address a risk of dangerousness [violent behavior] or delin-quent conduct; (B) has COPSD [co-occurring psychiatric and sub-stance use disorders]; or (C) has exhausted available community resources for treatment and has a letter written [been recommended for admission] by the local CRCG that confirms available community resources have been exhausted. (2) Commitment under Texas Family Code [,]Chapter 55. The adolescent has been committed to a mental health facility under the Texas Family Code[,] Ch
	setting to address a risk of dangerousness [violent behavior] or delin-quent conduct; (B) has COPSD [co-occurring psychiatric and sub-stance use disorders]; or (C) has exhausted available community resources for treatment and has a letter written [been recommended for admission] by the local CRCG that confirms available community resources have been exhausted. (2) Commitment under Texas Family Code [,]Chapter 55. The adolescent has been committed to a mental health facility under the Texas Family Code[,] Ch
	(2) an adolescent who [that] has been found to have en-gaged in delinquent conduct or conduct indicating a need for supervi-sion under the Texas Family Code, Title 3; (3) an adolescent who [that] is acutely psychotic, suicidal, homicidal, or seriously violent; or (4) an adolescent who [that] is determined [by a physician] to have an ID. (c) If [the] Waco Center for Youth denies admission for ser-vices, Waco Center for Youth must provide [provides] the adolescent's LAR and LMHA or LBHA written notification w
	(2) an adolescent who [that] has been found to have en-gaged in delinquent conduct or conduct indicating a need for supervi-sion under the Texas Family Code, Title 3; (3) an adolescent who [that] is acutely psychotic, suicidal, homicidal, or seriously violent; or (4) an adolescent who [that] is determined [by a physician] to have an ID. (c) If [the] Waco Center for Youth denies admission for ser-vices, Waco Center for Youth must provide [provides] the adolescent's LAR and LMHA or LBHA written notification w
	(2) an adolescent who [that] has been found to have en-gaged in delinquent conduct or conduct indicating a need for supervi-sion under the Texas Family Code, Title 3; (3) an adolescent who [that] is acutely psychotic, suicidal, homicidal, or seriously violent; or (4) an adolescent who [that] is determined [by a physician] to have an ID. (c) If [the] Waco Center for Youth denies admission for ser-vices, Waco Center for Youth must provide [provides] the adolescent's LAR and LMHA or LBHA written notification w



	(B) include a statement that the LAR or individual mak-ing the request: (i) agrees that the individual will remain [remains] in the state hospital [SMHF] or [facility with a] CPB until the individ-ual's discharge; and (ii) consents to diagnosis, observation, care, and treatment of the individual until: (I) the discharge of the individual; or (II) the individual is entitled to leave the state hospital [SMHF] or [facility with a] CPB, in accordance with Texas Health and Safety Code §572.004, after a request f
	(B) include a statement that the LAR or individual mak-ing the request: (i) agrees that the individual will remain [remains] in the state hospital [SMHF] or [facility with a] CPB until the individ-ual's discharge; and (ii) consents to diagnosis, observation, care, and treatment of the individual until: (I) the discharge of the individual; or (II) the individual is entitled to leave the state hospital [SMHF] or [facility with a] CPB, in accordance with Texas Health and Safety Code §572.004, after a request f
	(B) include a statement that the LAR or individual mak-ing the request: (i) agrees that the individual will remain [remains] in the state hospital [SMHF] or [facility with a] CPB until the individ-ual's discharge; and (ii) consents to diagnosis, observation, care, and treatment of the individual until: (I) the discharge of the individual; or (II) the individual is entitled to leave the state hospital [SMHF] or [facility with a] CPB, in accordance with Texas Health and Safety Code §572.004, after a request f


	the LMHA, [or] LBHA, or LIDDA is notified of the failure to meet the admission criteria; and[.] (2) provide referrals and referral follow-up for ongoing ser-vices as clinically indicated to address the individual's mental health needs and SUD needs. (c) Examination. (1) A physician must conduct an examination on each in-dividual requesting voluntary admission in accordance with this sub-section. (2) In accordance with Texas Health and Safety Code §572.0025(f)(1)(A), a physician must conduct [conducts] a phy

	admission of an individual, conducts] an intake assessment with the individual, and the individual's LAR if applicable, to [for]: (1) obtain [obtaining] relevant information about the indi-vidual, including: (A) psychiatric and medical history; (B) social history; (C) symptomology; (D) support systems; (E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; (2) explain [explaining], orally and in writing, the individ-ual's rights described in 25 TAC Chapter 404, Subchapter 
	admission of an individual, conducts] an intake assessment with the individual, and the individual's LAR if applicable, to [for]: (1) obtain [obtaining] relevant information about the indi-vidual, including: (A) psychiatric and medical history; (B) social history; (C) symptomology; (D) support systems; (E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; (2) explain [explaining], orally and in writing, the individ-ual's rights described in 25 TAC Chapter 404, Subchapter 
	admission of an individual, conducts] an intake assessment with the individual, and the individual's LAR if applicable, to [for]: (1) obtain [obtaining] relevant information about the indi-vidual, including: (A) psychiatric and medical history; (B) social history; (C) symptomology; (D) support systems; (E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; (2) explain [explaining], orally and in writing, the individ-ual's rights described in 25 TAC Chapter 404, Subchapter 
	admission of an individual, conducts] an intake assessment with the individual, and the individual's LAR if applicable, to [for]: (1) obtain [obtaining] relevant information about the indi-vidual, including: (A) psychiatric and medical history; (B) social history; (C) symptomology; (D) support systems; (E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; (2) explain [explaining], orally and in writing, the individ-ual's rights described in 25 TAC Chapter 404, Subchapter 

	(1) in writing and signed by the issuing physician; or (2) orally or electronically if, within 24 hours after its is-suance, the state hospital [SMHF] or [facility with a] CPB has a written order signed by the issuing physician. (j) Periodic evaluation. To determine the need for continued inpatient treatment, a physician or physician's designee must evaluate and document justification for continued stay for an individual vol-untarily receiving acute inpatient treatment as often as clinically in-dicated, but

	(C) the detailed information on which the physician based the determination; (3) the physician issues and signs a written order admitting the individual for emergency detention; and (4) the individual meets the admission criteria of the state hospital [SMHF] or [facility with a] CPB. (d) Release. (1) The state hospital [SMHF] or [facility with a] CPB must release [releases] the individual accepted for a preliminary examination if: (A) a preliminary examination of the individual has not been conducted within
	(C) the detailed information on which the physician based the determination; (3) the physician issues and signs a written order admitting the individual for emergency detention; and (4) the individual meets the admission criteria of the state hospital [SMHF] or [facility with a] CPB. (d) Release. (1) The state hospital [SMHF] or [facility with a] CPB must release [releases] the individual accepted for a preliminary examination if: (A) a preliminary examination of the individual has not been conducted within
	(C) the detailed information on which the physician based the determination; (3) the physician issues and signs a written order admitting the individual for emergency detention; and (4) the individual meets the admission criteria of the state hospital [SMHF] or [facility with a] CPB. (d) Release. (1) The state hospital [SMHF] or [facility with a] CPB must release [releases] the individual accepted for a preliminary examination if: (A) a preliminary examination of the individual has not been conducted within


	(F) third-party coverage or insurance benefits; and (G) advance directives; (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to the individual; (4) a 
	(F) third-party coverage or insurance benefits; and (G) advance directives; (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to the individual; (4) a 
	(F) third-party coverage or insurance benefits; and (G) advance directives; (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to the individual; (4) a 
	(F) third-party coverage or insurance benefits; and (G) advance directives; (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to the individual; (4) a 




	(E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; [and] (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to th
	(E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; [and] (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to th
	(E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; [and] (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to th
	(E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; [and] (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to th
	(E) finances; (F) third-party coverage or insurance benefits; and (G) advance directives; [and] (2) a written and oral explanation of [explaining, orally and in writing,] the individual's rights described in 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons Receiving Mental Health Services); (3) a written and oral explanation of [explaining, orally and in writing,] the state hospital's [SMHF's] or [facility with a] CPB's ser-vices and treatment as the services and treatment [they] relate to th
	vices by the health and human services agencies, and §531.008 which requires the Executive Commissioner of HHSC to estab-lish a division for administering state facilities, including state hospitals and SSLCs; Health and Safety Code §533.014 which requires the Executive Commissioner of HHSC to adopt rules relating to LMHA treatment responsibilities, §533.0356 which al-lows the Executive Commissioner to adopt rules governing LB-HAs, §533A.0355 which requires the Executive Commissioner of HHSC to adopt rules 
	vices by the health and human services agencies, and §531.008 which requires the Executive Commissioner of HHSC to estab-lish a division for administering state facilities, including state hospitals and SSLCs; Health and Safety Code §533.014 which requires the Executive Commissioner of HHSC to adopt rules relating to LMHA treatment responsibilities, §533.0356 which al-lows the Executive Commissioner to adopt rules governing LB-HAs, §533A.0355 which requires the Executive Commissioner of HHSC to adopt rules 


	§306.192. Transfers Between a State Hospital [Mental Health Facil-ity] and a State Supported Living Center. (a) For an individual transferring from a state hospital [mental health facility (SMHF)] to an SSLC [a state supported living center (SSLC)]: (1) the state hospital and designated LIDDA must comply with [following rules and statutes govern the transfer]: (A) Chapter 904, Subchapter C, of this title [40 TAC Chapter 2, Subchapter F, Division 3](relating to Transfers); and (B) Texas Health and Safety Cod
	§306.195. Changing Local Mental Health Authorities or Local Be-havioral Health Authorities. (a) If [Requirements related to] an individual currently receiv-ing LMHA or LBHA services [who] intends to move the individual's [his or her] permanent residence to a county within the local service area of another LMHA or LBHA and seek services from the new LMHA or LBHA the following requirements apply. (1) The originating LMHA or LBHA must: (A) ensure the CoC liaison submits requested informa-tion to the new LMHA o



	(2) The receiving LMHA or LBHA must: (A) initiate transition planning with the originating LMHA or LBHA; (B) promptly request records pertinent to the individ-ual's treatment, with the individual's consent, or the consent of the in-dividual's LAR if applicable; (C) conduct an intake assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treat-ment Planning and Service Authorization) and determine whether the individual should receive services immediately or be pla
	(2) The receiving LMHA or LBHA must: (A) initiate transition planning with the originating LMHA or LBHA; (B) promptly request records pertinent to the individ-ual's treatment, with the individual's consent, or the consent of the in-dividual's LAR if applicable; (C) conduct an intake assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treat-ment Planning and Service Authorization) and determine whether the individual should receive services immediately or be pla
	(2) The receiving LMHA or LBHA must: (A) initiate transition planning with the originating LMHA or LBHA; (B) promptly request records pertinent to the individ-ual's treatment, with the individual's consent, or the consent of the in-dividual's LAR if applicable; (C) conduct an intake assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treat-ment Planning and Service Authorization) and determine whether the individual should receive services immediately or be pla
	(2) The receiving LMHA or LBHA must: (A) initiate transition planning with the originating LMHA or LBHA; (B) promptly request records pertinent to the individ-ual's treatment, with the individual's consent, or the consent of the in-dividual's LAR if applicable; (C) conduct an intake assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treat-ment Planning and Service Authorization) and determine whether the individual should receive services immediately or be pla

	chapter (relating to Notification and Appeals Process for Local Mental Health Authority or Local Behavioral Health Authority Services). (b) Requirements related to an individual receiving inpatient services at a state hospital [an SMHF] or [facility with a] CPB. If an individual at a state hospital [an SMHF] or [facility with a] CPB, or the individual's LAR if applicable, informs the state hospital [SMHF] or [facility with a] CPB that the individual intends to move the individual's permanent residence to a 

	vices by the health and human services agencies, and §531.008 which requires the Executive Commissioner of HHSC to estab-lish a division for administering state facilities, including state hospitals and SSLCs; Health and Safety Code §533.014 which requires the Executive Commissioner of HHSC to adopt rules relating to LMHA treatment responsibilities, §533.0356 which al-lows the Executive Commissioner to adopt rules governing LB-HAs, §533A.0355 which requires the Executive Commissioner of HHSC to adopt rules 
	vices by the health and human services agencies, and §531.008 which requires the Executive Commissioner of HHSC to estab-lish a division for administering state facilities, including state hospitals and SSLCs; Health and Safety Code §533.014 which requires the Executive Commissioner of HHSC to adopt rules relating to LMHA treatment responsibilities, §533.0356 which al-lows the Executive Commissioner to adopt rules governing LB-HAs, §533A.0355 which requires the Executive Commissioner of HHSC to adopt rules 
	vices by the health and human services agencies, and §531.008 which requires the Executive Commissioner of HHSC to estab-lish a division for administering state facilities, including state hospitals and SSLCs; Health and Safety Code §533.014 which requires the Executive Commissioner of HHSC to adopt rules relating to LMHA treatment responsibilities, §533.0356 which al-lows the Executive Commissioner to adopt rules governing LB-HAs, §533A.0355 which requires the Executive Commissioner of HHSC to adopt rules 
	(1) Considering all pertinent information about the individ-ual's clinical needs, the state hospital [SMHF] or [facility with a] CPB must identify and recommend specific clinical services and supports needed by the individual after discharge or while on pass or furlough [ATP]. (2) The state hospital or CPB, and the LMHA, LBHA, or LIDDA, if applicable, must jointly identify, [and] recommend, and help coordinate access to services for the individual, and the individ-ual's LAR if applicable, regarding specific
	(1) Considering all pertinent information about the individ-ual's clinical needs, the state hospital [SMHF] or [facility with a] CPB must identify and recommend specific clinical services and supports needed by the individual after discharge or while on pass or furlough [ATP]. (2) The state hospital or CPB, and the LMHA, LBHA, or LIDDA, if applicable, must jointly identify, [and] recommend, and help coordinate access to services for the individual, and the individ-ual's LAR if applicable, regarding specific
	(1) Considering all pertinent information about the individ-ual's clinical needs, the state hospital [SMHF] or [facility with a] CPB must identify and recommend specific clinical services and supports needed by the individual after discharge or while on pass or furlough [ATP]. (2) The state hospital or CPB, and the LMHA, LBHA, or LIDDA, if applicable, must jointly identify, [and] recommend, and help coordinate access to services for the individual, and the individ-ual's LAR if applicable, regarding specific





	after discharge, or while on pass or furlough; [ATP. The SMHF or fa-cility with a CPB documents] (D) documentation of arrangements and referrals for the services and supports recommended upon discharge or while on pass or furlough [ATP in the discharge plan]; (E) [(D)] a description of behavioral health symptoms [problems] identified at discharge or before a pass or furlough [or ATP], including any symptoms [issues] that may disrupt the individual's sta-bility in the community; (F) [(E)] the individual's go
	after discharge, or while on pass or furlough; [ATP. The SMHF or fa-cility with a CPB documents] (D) documentation of arrangements and referrals for the services and supports recommended upon discharge or while on pass or furlough [ATP in the discharge plan]; (E) [(D)] a description of behavioral health symptoms [problems] identified at discharge or before a pass or furlough [or ATP], including any symptoms [issues] that may disrupt the individual's sta-bility in the community; (F) [(E)] the individual's go
	after discharge, or while on pass or furlough; [ATP. The SMHF or fa-cility with a CPB documents] (D) documentation of arrangements and referrals for the services and supports recommended upon discharge or while on pass or furlough [ATP in the discharge plan]; (E) [(D)] a description of behavioral health symptoms [problems] identified at discharge or before a pass or furlough [or ATP], including any symptoms [issues] that may disrupt the individual's sta-bility in the community; (F) [(E)] the individual's go
	[(ii) if the disagreement continues unresolved after consulting with the LMHA or LBHA medical director:] [(I) the medical director or designee of the SMHF or facility with a CPB refers the issue to the State Hospital System Chief Medical Officer; and] [(II) the State Hospital System Chief Medical Officer collaborates with the Medical Director of the Behavioral Health Section to render a final decision within 24 hours of notification.] (e) Discharge notice to family or the individual's LAR if ap-plicable. (1
	[(ii) if the disagreement continues unresolved after consulting with the LMHA or LBHA medical director:] [(I) the medical director or designee of the SMHF or facility with a CPB refers the issue to the State Hospital System Chief Medical Officer; and] [(II) the State Hospital System Chief Medical Officer collaborates with the Medical Director of the Behavioral Health Section to render a final decision within 24 hours of notification.] (e) Discharge notice to family or the individual's LAR if ap-plicable. (1


	CPB; designated LMHA, LBHA, or LIDDA; and DFPS must meet to develop and finalize [solidify] the discharge recommendations. (2) If the LAR is a state agency unwilling to assume phys-ical custody of the minor from the state hospital [SMHF] or [facility with a] CPB, the state hospital [SMHF] or [the facility with a] CPB must: (A) refer [refers] the matter to the local CRCG office, or state CRCG office if applicable, to schedule a meeting with representa-tives from the member agencies, in accordance with 40 TAC
	(vii) dated signature of the individual, or the individ-ual's LAR if applicable, and a member of the state hospital [SMHF] or [facility with a] CPB treatment team; (C) copies of all available, pertinent, current sum-maries, and assessments; and (D) the treating physician's orders. (2) At discharge, or while on pass or furlough [ATP], the state hospital [SMHF] or [facility with a] CPB provides a copy of the discharge packet or pass or furlough plan to the individual, and the in-dividual's LAR if applicable. 

	(A) a description of the individual's treatment and the individual's [their] response to that treatment; (B) a description of the level of care for services re-ceived; (C) a description of the individual's level of functioning at discharge; (D) a description of the individual's living arrangement after discharge; (E) a description of the community services and sup-ports the individual will receive after discharge; (F) a final diagnosis based on the version [current edi-tion] of the DSM currently recognized 
	(A) a description of the individual's treatment and the individual's [their] response to that treatment; (B) a description of the level of care for services re-ceived; (C) a description of the individual's level of functioning at discharge; (D) a description of the individual's living arrangement after discharge; (E) a description of the community services and sup-ports the individual will receive after discharge; (F) a final diagnosis based on the version [current edi-tion] of the DSM currently recognized 
	(A) a description of the individual's treatment and the individual's [their] response to that treatment; (B) a description of the level of care for services re-ceived; (C) a description of the individual's level of functioning at discharge; (D) a description of the individual's living arrangement after discharge; (E) a description of the community services and sup-ports the individual will receive after discharge; (F) a final diagnosis based on the version [current edi-tion] of the DSM currently recognized 
	(A) a description of the individual's treatment and the individual's [their] response to that treatment; (B) a description of the level of care for services re-ceived; (C) a description of the individual's level of functioning at discharge; (D) a description of the individual's living arrangement after discharge; (E) a description of the community services and sup-ports the individual will receive after discharge; (F) a final diagnosis based on the version [current edi-tion] of the DSM currently recognized 
	(A) a description of the individual's treatment and the individual's [their] response to that treatment; (B) a description of the level of care for services re-ceived; (C) a description of the individual's level of functioning at discharge; (D) a description of the individual's living arrangement after discharge; (E) a description of the community services and sup-ports the individual will receive after discharge; (F) a final diagnosis based on the version [current edi-tion] of the DSM currently recognized 
	(A) a description of the individual's treatment and the individual's [their] response to that treatment; (B) a description of the level of care for services re-ceived; (C) a description of the individual's level of functioning at discharge; (D) a description of the individual's living arrangement after discharge; (E) a description of the community services and sup-ports the individual will receive after discharge; (F) a final diagnosis based on the version [current edi-tion] of the DSM currently recognized 



	(4) consider appropriateness of the individual's continued stay in the state hospital [SMHF] or [facility with a] CPB. (b) Discharge Planning Specialists. Pursuant to Texas Health and Safety Code §534.053, each state hospital must designate at least one employee to deliver continuity of care services for individuals who are determined medically appropriate for discharge from the facility. The state hospital must concentrate the provision of continuity of care services for individuals who have been: (1) admi
	(4) consider appropriateness of the individual's continued stay in the state hospital [SMHF] or [facility with a] CPB. (b) Discharge Planning Specialists. Pursuant to Texas Health and Safety Code §534.053, each state hospital must designate at least one employee to deliver continuity of care services for individuals who are determined medically appropriate for discharge from the facility. The state hospital must concentrate the provision of continuity of care services for individuals who have been: (1) admi
	(4) consider appropriateness of the individual's continued stay in the state hospital [SMHF] or [facility with a] CPB. (b) Discharge Planning Specialists. Pursuant to Texas Health and Safety Code §534.053, each state hospital must designate at least one employee to deliver continuity of care services for individuals who are determined medically appropriate for discharge from the facility. The state hospital must concentrate the provision of continuity of care services for individuals who have been: (1) admi



	(A) discharging the individual if the LMHA or LBHA determines that: (i) the nursing facility is capable and willing to pro-vide appropriate care to the individual after discharge; (ii) any mental health services needed by the indi-vidual are being provided to the individual while residing in the nurs-ing facility; and (iii) the individual, and the individual's LAR[,] if applicable [any], agrees to the nursing facility admission; (B) extending the individual's pass or furlough [ATP] period in accordance with
	(A) discharging the individual if the LMHA or LBHA determines that: (i) the nursing facility is capable and willing to pro-vide appropriate care to the individual after discharge; (ii) any mental health services needed by the indi-vidual are being provided to the individual while residing in the nurs-ing facility; and (iii) the individual, and the individual's LAR[,] if applicable [any], agrees to the nursing facility admission; (B) extending the individual's pass or furlough [ATP] period in accordance with
	(A) discharging the individual if the LMHA or LBHA determines that: (i) the nursing facility is capable and willing to pro-vide appropriate care to the individual after discharge; (ii) any mental health services needed by the indi-vidual are being provided to the individual while residing in the nurs-ing facility; and (iii) the individual, and the individual's LAR[,] if applicable [any], agrees to the nursing facility admission; (B) extending the individual's pass or furlough [ATP] period in accordance with


	(1) Texas Code of Criminal Procedure[,] Chapter 46B[: In-competency to stand trial]. (A) An individual committed to a state hospital [The SMHF] or [facility with a] CPB [must discharge an individual commit-ted] under Texas Code of Criminal Procedure[,] Article 46B.102 may only be discharged by order of the committing court under [(relating to Civil Commitment Hearing: Mental Illness), in accordance with] Texas Code of Criminal Procedure, Article 46B.107 [(relating to Re-lease of Defendant after Civil Commit
	(1) Texas Code of Criminal Procedure[,] Chapter 46B[: In-competency to stand trial]. (A) An individual committed to a state hospital [The SMHF] or [facility with a] CPB [must discharge an individual commit-ted] under Texas Code of Criminal Procedure[,] Article 46B.102 may only be discharged by order of the committing court under [(relating to Civil Commitment Hearing: Mental Illness), in accordance with] Texas Code of Criminal Procedure, Article 46B.107 [(relating to Re-lease of Defendant after Civil Commit
	(1) Texas Code of Criminal Procedure[,] Chapter 46B[: In-competency to stand trial]. (A) An individual committed to a state hospital [The SMHF] or [facility with a] CPB [must discharge an individual commit-ted] under Texas Code of Criminal Procedure[,] Article 46B.102 may only be discharged by order of the committing court under [(relating to Civil Commitment Hearing: Mental Illness), in accordance with] Texas Code of Criminal Procedure, Article 46B.107 [(relating to Re-lease of Defendant after Civil Commit



	QMHP-CS conducts a pre-admission assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization); and (ii) comply [complies] with §306.161(b) of this subchapter (relating to Screening and Assessment), as applicable [appropriate]; or (C) if the LMHA or LBHA is unable to [does not] con-duct an in-person [a face-to-face] contact with the individual required in paragraph (1)(A) of this subsection, the LMHA or LMHA must doc-ument th
	QMHP-CS conducts a pre-admission assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization); and (ii) comply [complies] with §306.161(b) of this subchapter (relating to Screening and Assessment), as applicable [appropriate]; or (C) if the LMHA or LBHA is unable to [does not] con-duct an in-person [a face-to-face] contact with the individual required in paragraph (1)(A) of this subsection, the LMHA or LMHA must doc-ument th
	QMHP-CS conducts a pre-admission assessment in accordance with §301.353(a) of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization); and (ii) comply [complies] with §306.161(b) of this subchapter (relating to Screening and Assessment), as applicable [appropriate]; or (C) if the LMHA or LBHA is unable to [does not] con-duct an in-person [a face-to-face] contact with the individual required in paragraph (1)(A) of this subsection, the LMHA or LMHA must doc-ument th
	(b) If a written request for discharge is made by an individual voluntarily receiving treatment, or the individual's LAR if applicable: (1) the state hospital [SMHF] or [facility with a] CPB must discharge the individual in accordance with Texas Health and Safety Code §572.004; and (2) the individual, or the individual's LAR if applicable, must sign, date, and document [signs, dates, and documents] the time on the discharge request. (c) In accordance with Texas Health and Safety Code §572.004, if an individ
	(b) If a written request for discharge is made by an individual voluntarily receiving treatment, or the individual's LAR if applicable: (1) the state hospital [SMHF] or [facility with a] CPB must discharge the individual in accordance with Texas Health and Safety Code §572.004; and (2) the individual, or the individual's LAR if applicable, must sign, date, and document [signs, dates, and documents] the time on the discharge request. (c) In accordance with Texas Health and Safety Code §572.004, if an individ
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	the criteria for court-ordered inpatient mental health services or emer-gency detention, the state hospital [SMHF] or [the facility with a] CPB, by 4:00 p.m. on the next business day, must: (i) if the state hospital or [SMHF or facility with a] CPB intends to detain the individual, require the physician or designee, [to file an application and obtain a court order for further detention of the individual] in accordance with Texas Health and Safety Code §572.004(d), to[, the physician]: (I) file [files] an ap
	(i) 48 hours has elapsed from the time the individual was presented to the state hospital [the SMHF] or [facility with a] CPB; and (ii) the state hospital [SMHF] or [facility with a] CPB has not obtained a court order for further detention of the individual. (2) In accordance with Texas Health and Safety Code §573.021(b), if the 48-hour period described in paragraph (1)(B)(i) of this subsection ends on a Saturday, Sunday, or legal holiday, or before 4:00 p.m. on the next business day after the individual wa

	for psychoactive medication and any other medication prescribed to counteract adverse side effects of psychoactive medication. This requirement also applies for a patient on a pass. (A) A state hospital or [facility with a] CPB is only re-quired to provide or pay for these medications if funding to cover the cost of the medications is available to be paid to the facility for this purpose from HHSC. (B) The state hospital or [facility with a] CPB must pro-vide or pay for the medications in an amount sufficie
	for psychoactive medication and any other medication prescribed to counteract adverse side effects of psychoactive medication. This requirement also applies for a patient on a pass. (A) A state hospital or [facility with a] CPB is only re-quired to provide or pay for these medications if funding to cover the cost of the medications is available to be paid to the facility for this purpose from HHSC. (B) The state hospital or [facility with a] CPB must pro-vide or pay for the medications in an amount sufficie
	for psychoactive medication and any other medication prescribed to counteract adverse side effects of psychoactive medication. This requirement also applies for a patient on a pass. (A) A state hospital or [facility with a] CPB is only re-quired to provide or pay for these medications if funding to cover the cost of the medications is available to be paid to the facility for this purpose from HHSC. (B) The state hospital or [facility with a] CPB must pro-vide or pay for the medications in an amount sufficie
	(B) the designated LMHA or LBHA executive director or designee (4) [(2)] The state hospital [SMHF] or [facility with a] CPB must [may] not authorize a pass or furlough [an absence] that exceeds the expiration date of the individual's order for inpatient mental health services. (b) The administrator of a state hospital or CPB may contact a peace officer as described under Texas Health and Safety Code §574.083 if: (1) an individual is absent without authority from a state hospital or CPB; (2) the individual h
	(B) the designated LMHA or LBHA executive director or designee (4) [(2)] The state hospital [SMHF] or [facility with a] CPB must [may] not authorize a pass or furlough [an absence] that exceeds the expiration date of the individual's order for inpatient mental health services. (b) The administrator of a state hospital or CPB may contact a peace officer as described under Texas Health and Safety Code §574.083 if: (1) an individual is absent without authority from a state hospital or CPB; (2) the individual h
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	(B) the designated LMHA or LBHA executive director or designee (4) [(2)] The state hospital [SMHF] or [facility with a] CPB must [may] not authorize a pass or furlough [an absence] that exceeds the expiration date of the individual's order for inpatient mental health services. (b) The administrator of a state hospital or CPB may contact a peace officer as described under Texas Health and Safety Code §574.083 if: (1) an individual is absent without authority from a state hospital or CPB; (2) the individual h




	(A) revocation of the furlough is justified because: (i) the individual was absent without authority from the facility; (ii) the individual violated the conditions of the fur-lough; or (iii) the individual's condition deteriorated to the ex-tent the individual's continued furlough was inappropriate; or [(A) determines if the individual violated the conditions of the authorized absence, the authorized absence was justified, or the individual's condition deteriorated to the extent the individual's contin-ued 
	(A) revocation of the furlough is justified because: (i) the individual was absent without authority from the facility; (ii) the individual violated the conditions of the fur-lough; or (iii) the individual's condition deteriorated to the ex-tent the individual's continued furlough was inappropriate; or [(A) determines if the individual violated the conditions of the authorized absence, the authorized absence was justified, or the individual's condition deteriorated to the extent the individual's contin-ued 
	(A) revocation of the furlough is justified because: (i) the individual was absent without authority from the facility; (ii) the individual violated the conditions of the fur-lough; or (iii) the individual's condition deteriorated to the ex-tent the individual's continued furlough was inappropriate; or [(A) determines if the individual violated the conditions of the authorized absence, the authorized absence was justified, or the individual's condition deteriorated to the extent the individual's contin-ued 


	ignated LMHA or LBHA at the time of admission and who, upon dis-charge, is referred to the LMHA or LBHA for services or supports as indicated in the recovery or treatment plan; (D) [(iv)] discharged from the LMHA's or LBHA's cri-sis stabilization unit or any overnight crisis facility and referred to the LMHA or LBHA for services or supports as indicated in the discharge plan; or (E) [(v)] an offender with special needs discharged from a state hospital [an SMHF] or [facility with a] CPB returning to jail. (2
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	assessment professional must receive at least eight hours of training in conducting an intake assessment pursuant to this subchapter. (1) The intake assessment training must provide instruction regarding assessing and diagnosing in accordance with §301.353 of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization). (2) An assessment professional must receive intake train-ing: (A) before conducting an intake assessment; and (B) annually throughout the professional'

	through LMHAs, §534.0535 which requires the Executive Com-missioner of HHSC to adopt rules that require continuity of ser-vices and planning for patient care between HHSC facilities and LMHAs, and §552.001 which provides HHSC with authority to operate the state hospitals. The new sections affect Texas Government Code §531.0055. §306.361. Purpose. The purpose of this subchapter is to establish methods and parameters of service delivery for individuals receiving general revenue-funded behavioral health servic
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	(11) Provider--A person or entity that contracts to deliver services under this subchapter with: (A) HHSC; (B) an LMHA; (C) an LBHA; and (D) a substance use treatment provider. §306.367. General Provisions. (a) A provider may deliver services as permitted under this subchapter, if such delivery is permitted under the provider's state li-cense, permit, or other legal authorization. (b) If a behavioral health service has a procedure code that is billable in Medicaid, but the service is funded through general 
	(11) Provider--A person or entity that contracts to deliver services under this subchapter with: (A) HHSC; (B) an LMHA; (C) an LBHA; and (D) a substance use treatment provider. §306.367. General Provisions. (a) A provider may deliver services as permitted under this subchapter, if such delivery is permitted under the provider's state li-cense, permit, or other legal authorization. (b) If a behavioral health service has a procedure code that is billable in Medicaid, but the service is funded through general 
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	(11) Provider--A person or entity that contracts to deliver services under this subchapter with: (A) HHSC; (B) an LMHA; (C) an LBHA; and (D) a substance use treatment provider. §306.367. General Provisions. (a) A provider may deliver services as permitted under this subchapter, if such delivery is permitted under the provider's state li-cense, permit, or other legal authorization. (b) If a behavioral health service has a procedure code that is billable in Medicaid, but the service is funded through general 

	United States Department of Health and Human Services rules imple-menting HIPAA confidentiality and data encryption requirements. §306.369. Documentation Requirements. (a) A provider must accurately document the services rendered and identify the method of service delivery. Documentation require-ments for behavioral health services delivered by audiovisual technol-ogy or audio-only technology are the same as for service delivery in person. (b) Prior to delivering a behavioral health service by audio-only te
	United States Department of Health and Human Services rules imple-menting HIPAA confidentiality and data encryption requirements. §306.369. Documentation Requirements. (a) A provider must accurately document the services rendered and identify the method of service delivery. Documentation require-ments for behavioral health services delivered by audiovisual technol-ogy or audio-only technology are the same as for service delivery in person. (b) Prior to delivering a behavioral health service by audio-only te


	Outcome Measures; and §307.131, concerning Compliance with Statutes, Rules, and Other Documents. BACKGROUND AND PURPOSE The purpose of the proposal is to implement Senate Bill 49, 87th Legislature, Regular Session, 2021, which amended Texas Code of Criminal Procedure (CCP) Chapter 46B concerning procedures regarding defendants who are or may be individuals with a mental illness or intellectual disability. The amended rules in this proposal align the existing rules with CCP Chapter 46B by removing references
	Outcome Measures; and §307.131, concerning Compliance with Statutes, Rules, and Other Documents. BACKGROUND AND PURPOSE The purpose of the proposal is to implement Senate Bill 49, 87th Legislature, Regular Session, 2021, which amended Texas Code of Criminal Procedure (CCP) Chapter 46B concerning procedures regarding defendants who are or may be individuals with a mental illness or intellectual disability. The amended rules in this proposal align the existing rules with CCP Chapter 46B by removing references
	The proposed amendment to §307.107 revises the title to "JBCR Program Eligibility Requirements," updates the cross-reference in subsection (a), removes reference to the pilot program, and removes paragraphs (1) and (2) related to the pilot program to re-flect repeal of Texas Code of Criminal Procedure Article 46B.090, relating to the JBCR pilot program. The proposed amendment to subsection (b) removes the reference to "county-based" and Texas Code of Criminal Procedure Article 46B.091. Proposed new subsecti


	to provide services to a new participant within 72 hours after admission; and proposed new paragraph (10) adds required policies and procedures for accommodating individual needs through adaptive materials and approaches, as needed. The proposed amendment to §307.115 removes original subsec-tion (a), as it related to the court determination of incompetency and proposes new subsection (a) to clarify the requirements re-lating to screening individuals for admission to the JBCR pro-gram if an OCR program is av
	to provide services to a new participant within 72 hours after admission; and proposed new paragraph (10) adds required policies and procedures for accommodating individual needs through adaptive materials and approaches, as needed. The proposed amendment to §307.115 removes original subsec-tion (a), as it related to the court determination of incompetency and proposes new subsection (a) to clarify the requirements re-lating to screening individuals for admission to the JBCR pro-gram if an OCR program is av
	to provide services to a new participant within 72 hours after admission; and proposed new paragraph (10) adds required policies and procedures for accommodating individual needs through adaptive materials and approaches, as needed. The proposed amendment to §307.115 removes original subsec-tion (a), as it related to the court determination of incompetency and proposes new subsection (a) to clarify the requirements re-lating to screening individuals for admission to the JBCR pro-gram if an OCR program is av
	Proposed new subsection (e) requires the JBCR program return the individual to court for further proceedings if the individual has not restored at the end of the period authorized under the Texas Code of Criminal Procedure. The proposed amendment to §307.127 clarifies the responsibil-ity of the treatment team to provide continuity of care and sup-ports after an individual is either restored to competency, is de-termined unlikely to restore to competency in the foreseeable future, does not restore to compete

	The proposed amendments to §§307.101, 307.121, and 307.129 replace "JBCR program" with "JBCR" to maintain consistency and improve clarity. HHSC made minor grammatical and editorial changes through-out the subchapter for accuracy and understanding. FISCAL NOTE Trey Wood, HHSC Chief Financial Officer, has determined that for each year of the first five years that the rules will be in effect, enforcing or administering the rules do not have foreseeable im-plications concerning costs or revenues of state or loc
	business practices and no new fees or costs will be imposed on those required to comply. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to the owner's property that would otherwise ex-ist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78
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	§307.105. Definitions. The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Business day--Any day except a Saturday, Sunday, or legal holiday listed in Texas Government Code §662.021. (2) CFR--Code of Federal Regulations. (3) [(1)] Competency restoration--The treatment or [and] education process for restoring an individual's ability to consult with the individual's attorney with a reasonable degree of rational under-stan
	§307.105. Definitions. The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Business day--Any day except a Saturday, Sunday, or legal holiday listed in Texas Government Code §662.021. (2) CFR--Code of Federal Regulations. (3) [(1)] Competency restoration--The treatment or [and] education process for restoring an individual's ability to consult with the individual's attorney with a reasonable degree of rational under-stan
	§307.105. Definitions. The following words and terms, when used in this subchapter, have the following meanings unless the context clearly indicates otherwise. (1) Business day--Any day except a Saturday, Sunday, or legal holiday listed in Texas Government Code §662.021. (2) CFR--Code of Federal Regulations. (3) [(1)] Competency restoration--The treatment or [and] education process for restoring an individual's ability to consult with the individual's attorney with a reasonable degree of rational under-stan
	[(A) sufficient present ability to consult with the indi-vidual's lawyer with a reasonable degree of rational understanding; or] [(B) a rational as well as factual understanding of the proceedings against the individual.] (14) [(9)] JBCR--Jail-based competency restoration. Com-petency restoration services [conducted] in a county jail setting pro-vided in a designated space separate from the space used for the gen-eral population of the county jail. (15) [(A)] JBCR program--[County-based program--]A jail-bas
	[(A) sufficient present ability to consult with the indi-vidual's lawyer with a reasonable degree of rational understanding; or] [(B) a rational as well as factual understanding of the proceedings against the individual.] (14) [(9)] JBCR--Jail-based competency restoration. Com-petency restoration services [conducted] in a county jail setting pro-vided in a designated space separate from the space used for the gen-eral population of the county jail. (15) [(A)] JBCR program--[County-based program--]A jail-bas


	(22) Non-clinical services--Services that support an indi-vidual's care but do not provide direct diagnosis, treatment, or care for the individual. (23) OCR--Outpatient competency restoration. As defined in Chapter 307, Subchapter D of this title (relating to Outpatient Competency Restoration), a community-based program with the specific objective of attaining restoration to competency pursuant to Texas Code of Criminal Procedure Chapter 46B. (24) [(17)] Program [Provider] staff member--An em-ployee or pers
	(22) Non-clinical services--Services that support an indi-vidual's care but do not provide direct diagnosis, treatment, or care for the individual. (23) OCR--Outpatient competency restoration. As defined in Chapter 307, Subchapter D of this title (relating to Outpatient Competency Restoration), a community-based program with the specific objective of attaining restoration to competency pursuant to Texas Code of Criminal Procedure Chapter 46B. (24) [(17)] Program [Provider] staff member--An em-ployee or pers
	(22) Non-clinical services--Services that support an indi-vidual's care but do not provide direct diagnosis, treatment, or care for the individual. (23) OCR--Outpatient competency restoration. As defined in Chapter 307, Subchapter D of this title (relating to Outpatient Competency Restoration), a community-based program with the specific objective of attaining restoration to competency pursuant to Texas Code of Criminal Procedure Chapter 46B. (24) [(17)] Program [Provider] staff member--An em-ployee or pers
	(22) Non-clinical services--Services that support an indi-vidual's care but do not provide direct diagnosis, treatment, or care for the individual. (23) OCR--Outpatient competency restoration. As defined in Chapter 307, Subchapter D of this title (relating to Outpatient Competency Restoration), a community-based program with the specific objective of attaining restoration to competency pursuant to Texas Code of Criminal Procedure Chapter 46B. (24) [(17)] Program [Provider] staff member--An em-ployee or pers



	legally authorized representative, if any, who work together in a coor-dinated manner to provide competency restoration services to the indi-vidual. §307.107. JBCR Program Eligibility Requirements. (a) A [The] JBCR [pilot] program must meet the standards set forth in the Texas Code of Criminal Procedure[,] Article 46B.091. [46B.090, and upon operation of program services, the provider of the JBCR pilot program must be:] [(1) an LMHA:] [(A) in good standing with HHSC; and] [(B) that demonstrates a history of
	legally authorized representative, if any, who work together in a coor-dinated manner to provide competency restoration services to the indi-vidual. §307.107. JBCR Program Eligibility Requirements. (a) A [The] JBCR [pilot] program must meet the standards set forth in the Texas Code of Criminal Procedure[,] Article 46B.091. [46B.090, and upon operation of program services, the provider of the JBCR pilot program must be:] [(1) an LMHA:] [(A) in good standing with HHSC; and] [(B) that demonstrates a history of


	[(4) provide weekly competency restoration hours com-mensurate to the treatment hours provided as part of a competency restoration program at an inpatient mental health facility.] [(b)] A [county-based] JBCR program must: (1) use a multidisciplinary treatment team focused on the objective of restoring the individual to competency to stand trial; [:] [(A) focused on the objective of restoring the individual to competency to stand trial; and] [(B) similar to other competency restoration programs;] (2) employ 
	[(4) provide weekly competency restoration hours com-mensurate to the treatment hours provided as part of a competency restoration program at an inpatient mental health facility.] [(b)] A [county-based] JBCR program must: (1) use a multidisciplinary treatment team focused on the objective of restoring the individual to competency to stand trial; [:] [(A) focused on the objective of restoring the individual to competency to stand trial; and] [(B) similar to other competency restoration programs;] (2) employ 
	[(4) provide weekly competency restoration hours com-mensurate to the treatment hours provided as part of a competency restoration program at an inpatient mental health facility.] [(b)] A [county-based] JBCR program must: (1) use a multidisciplinary treatment team focused on the objective of restoring the individual to competency to stand trial; [:] [(A) focused on the objective of restoring the individual to competency to stand trial; and] [(B) similar to other competency restoration programs;] (2) employ 
	[(4) provide weekly competency restoration hours com-mensurate to the treatment hours provided as part of a competency restoration program at an inpatient mental health facility.] [(b)] A [county-based] JBCR program must: (1) use a multidisciplinary treatment team focused on the objective of restoring the individual to competency to stand trial; [:] [(A) focused on the objective of restoring the individual to competency to stand trial; and] [(B) similar to other competency restoration programs;] (2) employ 

	Standards or [the] HHSC [Office of the Ombudsman] as set forth in applicable state laws and rules; and (4) using a protocol for preventing and managing aggres-sive behavior, including preventative de-escalation intervention strate-gies. §307.113. Policies and Procedures. A JBCR program [provider] must develop and implement written poli-cies and procedures for: (1) maintaining a list of each program staff member pro-viding JBCR, including: (A) position and credentials; (B) reporting structure; and (C) respon

	(10) accommodating individual needs through adaptive materials and approaches as needed, including accommodations for language barriers and disabilities. §307.115. Individual Eligibility. (a) If there is an OCR program available to serve the individ-ual, a JBCR program must collaborate with the OCR program to screen the individual for OCR services. The individual must be deemed in-eligible for OCR in accordance with Chapter 307, Subchapter D of this title (relating to Recommendation Regarding Outpatient Com
	(10) accommodating individual needs through adaptive materials and approaches as needed, including accommodations for language barriers and disabilities. §307.115. Individual Eligibility. (a) If there is an OCR program available to serve the individ-ual, a JBCR program must collaborate with the OCR program to screen the individual for OCR services. The individual must be deemed in-eligible for OCR in accordance with Chapter 307, Subchapter D of this title (relating to Recommendation Regarding Outpatient Com

	Texas Health and Safety Code[,] §574.106 or [and] the Texas Code of Criminal Procedure Article 46B.086 [, Chapter 46B]. §307.119. Rights of Individuals Receiving JBCR [Services]. A [provider of] JBCR program [services] must: (1) inform the individual receiving JBCR [services] of the individual's rights in accordance with 25 TAC Chapter 404, Subchapter E [of this title] (relating to Rights of Persons Receiving Mental Health Services) or 40 TAC Chapter 4, Subchapter C (relating to Rights of Individuals with a

	(b) A JBCR program [Each individual] must educate individ-uals using [be educated in] multiple learning formats, which may in-clude: (1) discussion; (2) written text; (3) video; and (4) experiential methods, such as role-playing or mock trial. (c) A JBCR program [provider] must ensure an individual with accommodation needs receives adapted materials and approaches as needed, including accommodations for language barriers and disabili-ties. [(d) Not later than the 14th day after the date on which an in-divid
	(b) A JBCR program [Each individual] must educate individ-uals using [be educated in] multiple learning formats, which may in-clude: (1) discussion; (2) written text; (3) video; and (4) experiential methods, such as role-playing or mock trial. (c) A JBCR program [provider] must ensure an individual with accommodation needs receives adapted materials and approaches as needed, including accommodations for language barriers and disabili-ties. [(d) Not later than the 14th day after the date on which an in-divid
	(b) A JBCR program [Each individual] must educate individ-uals using [be educated in] multiple learning formats, which may in-clude: (1) discussion; (2) written text; (3) video; and (4) experiential methods, such as role-playing or mock trial. (c) A JBCR program [provider] must ensure an individual with accommodation needs receives adapted materials and approaches as needed, including accommodations for language barriers and disabili-ties. [(d) Not later than the 14th day after the date on which an in-divid
	(b) A JBCR program [Each individual] must educate individ-uals using [be educated in] multiple learning formats, which may in-clude: (1) discussion; (2) written text; (3) video; and (4) experiential methods, such as role-playing or mock trial. (c) A JBCR program [provider] must ensure an individual with accommodation needs receives adapted materials and approaches as needed, including accommodations for language barriers and disabili-ties. [(d) Not later than the 14th day after the date on which an in-divid
	(b) A JBCR program [Each individual] must educate individ-uals using [be educated in] multiple learning formats, which may in-clude: (1) discussion; (2) written text; (3) video; and (4) experiential methods, such as role-playing or mock trial. (c) A JBCR program [provider] must ensure an individual with accommodation needs receives adapted materials and approaches as needed, including accommodations for language barriers and disabili-ties. [(d) Not later than the 14th day after the date on which an in-divid
	(b) A JBCR program [Each individual] must educate individ-uals using [be educated in] multiple learning formats, which may in-clude: (1) discussion; (2) written text; (3) video; and (4) experiential methods, such as role-playing or mock trial. (c) A JBCR program [provider] must ensure an individual with accommodation needs receives adapted materials and approaches as needed, including accommodations for language barriers and disabili-ties. [(d) Not later than the 14th day after the date on which an in-divid



	[(3) has not been restored to competency but will likely be restored in the foreseeable future, if the individual is charged with:] [(A) a felony offense, the psychiatrist or psychologist must coordinate with provider staff members, the court, and the county jail to ensure the transfer of the individual to the first available mental health facility or residential care facility for the remainder of the com-mitment period; or] [(B) a misdemeanor offense, the psychiatrist or psy-chologist must coordinate with 
	[(3) has not been restored to competency but will likely be restored in the foreseeable future, if the individual is charged with:] [(A) a felony offense, the psychiatrist or psychologist must coordinate with provider staff members, the court, and the county jail to ensure the transfer of the individual to the first available mental health facility or residential care facility for the remainder of the com-mitment period; or] [(B) a misdemeanor offense, the psychiatrist or psy-chologist must coordinate with 


	(3) the LBHA; (4) the LIDDA; [or] (5) other community [another] mental health provider; or[.] (6) the care of a responsible person. (b) If the individual is determined to be [charged with a misde-meanor or felony and the individual is] unlikely to restore [be restored] to competency in the foreseeable future or is not restored after com-pleting the JBCR program, the treatment team [psychiatrist or psychol-ogist] must [collaborate with provider staff members to] coordinate the individual's continuity of care
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	(C) date individual was ordered to JBCR; (D) date of first JBCR service provided; (E) whether the court granted an extension; (F) [(C)] the average number of calendar days for an individual charged with a felony to be restored to competency, as de-termined by the JBCR psychiatrist or psychologist; (G) [(D)] the average number of calendar days for an individual charged with a misdemeanor to be restored to competency, as determined by the JBCR psychiatrist or psychologist; (H) [(E)] the number of individuals 
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	of Individuals Served by Community Mental Health Centers), as ap-plicable. §307.131. Compliance with Statutes, Rules, and Other Documents. (a) In addition to any applicable federal or state law or rule, a JBCR program [provider] must comply with: (1) Texas Health and Safety Code[,] Chapter 574 (relating to Court-Ordered Mental Health Services); (2) Texas Human Resources Code Chapter 48 (relating to Investigations and Protective Services for Elderly Persons and Persons with Disabilities); (3) [(2)] 25 TAC: (
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	[(8) Texas Human Resources Code, Chapter 48;] (7) [(9)] Texas Occupations Code[,] Chapter 159; and (8) [(10)] Texas Business and Commerce Code[,] §521.053. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 28, 2024. TRD-202404039 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further informatio
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	Outcomes, §350.1301; and Subchapter N, concerning Family Cost Share System, §350.1401. BACKGROUND AND PURPOSE The purpose of the proposal is to amend rules as they relate to Early Childhood Intervention (ECI) to increase administrative efficiencies and improve processes for ECI subrecipients. This proposal also aims to repeal rules that are no longer needed. The proposed changes also contain non-substantive changes that will improve readability, consistency, and understanding, as well as align language with
	The term "ECI Professional" is deleted from its current loca-tion and moved up to follow alphabetization. The term is also amended for clarity. The terms "Condition with a High Probability of Resulting in De-velopmental Delay," and "Contractor" are deleted. The proposed amendment to §350.107, Health Standards for Early Childhood Intervention Services, amends language related to immunizations to align with House Bill (H.B.) 44, 88th Texas Legislature, Regular Session, 2023. H.B. 44 prohibits providers who pa

	reduces barriers related to hiring early intervention specialists (EISes) and allows for administrative efficiencies related to up-dating degree and curriculum information through ongoing col-laboration with subrecipients and institutes of higher education. Requirements related to qualifying and related degrees, course-work, and previous experience are being removed from TAC and posted on the HHSC website to allow the program more flexibility in adding or removing certain degrees or courses when appro-priat
	reduces barriers related to hiring early intervention specialists (EISes) and allows for administrative efficiencies related to up-dating degree and curriculum information through ongoing col-laboration with subrecipients and institutes of higher education. Requirements related to qualifying and related degrees, course-work, and previous experience are being removed from TAC and posted on the HHSC website to allow the program more flexibility in adding or removing certain degrees or courses when appro-priat
	reduces barriers related to hiring early intervention specialists (EISes) and allows for administrative efficiencies related to up-dating degree and curriculum information through ongoing col-laboration with subrecipients and institutes of higher education. Requirements related to qualifying and related degrees, course-work, and previous experience are being removed from TAC and posted on the HHSC website to allow the program more flexibility in adding or removing certain degrees or courses when appro-priat
	The proposed amendment to §350.407, Medicaid Service Limitations, makes non-substantive language and grammar revisions to add clarity and separates the first paragraph into a subsection (a) and (b). The proposed amendment to §350.411, Assignment of Service Coordinator, makes non-substantive language and grammar re-visions to add clarity and to align with HHSC rulemaking stan-dards. The proposed amendment to §350.415, Documentation, makes non-substantive language and grammar revisions to add clarity and to a

	The proposed repeal of §350.701, Purpose, deletes the rule be-cause the language is provided in CFR and is not necessary to restate in rule. The proposed amendment to §350.704, Referral Requirements, makes non-substantive grammar changes to align with HHSC rulemaking standards. The amendment to subsection (c) re-moves unnecessary citations and corrects acronyms. The proposed amendment to §350.706, Referrals Received While the Child is in the Hospital, makes non-substantive gram-mar changes to align with the
	ful language initiative. New subsection (a) provides the require-ments for determination of a child's eligibility for ECI services based on a child who is deaf or hard of hearing. New subsec-tion (c) is added to clarify when a hearing screening tool may be used for a child who is eligible based on a qualifying medical diagnosis or meeting the definition of blind or visually impaired. Language from old subsections (c)(1) and (c)(2) is relocated to new subsection (e). New subsections (f) and (g) provide infor
	ful language initiative. New subsection (a) provides the require-ments for determination of a child's eligibility for ECI services based on a child who is deaf or hard of hearing. New subsec-tion (c) is added to clarify when a hearing screening tool may be used for a child who is eligible based on a qualifying medical diagnosis or meeting the definition of blind or visually impaired. Language from old subsections (c)(1) and (c)(2) is relocated to new subsection (e). New subsections (f) and (g) provide infor


	is renumbered to account for the addition of new subsections (e) and (f). The proposed amendment to §350.835, Contractor Oversight, changes the title to "Subrecipient Oversight." Non-substantive clarifying edits and minor grammar edits are made to align with HHSC rulemaking standards. The proposed amendment to §350.837, Needs Assessment, makes non-substantive revisions to remove duplicative lan-guage and improve clarity and to align with HHSC rulemaking standards. The proposed repeal of §350.1001, Purpose, 
	is renumbered to account for the addition of new subsections (e) and (f). The proposed amendment to §350.835, Contractor Oversight, changes the title to "Subrecipient Oversight." Non-substantive clarifying edits and minor grammar edits are made to align with HHSC rulemaking standards. The proposed amendment to §350.837, Needs Assessment, makes non-substantive revisions to remove duplicative lan-guage and improve clarity and to align with HHSC rulemaking standards. The proposed repeal of §350.1001, Purpose, 
	is renumbered to account for the addition of new subsections (e) and (f). The proposed amendment to §350.835, Contractor Oversight, changes the title to "Subrecipient Oversight." Non-substantive clarifying edits and minor grammar edits are made to align with HHSC rulemaking standards. The proposed amendment to §350.837, Needs Assessment, makes non-substantive revisions to remove duplicative lan-guage and improve clarity and to align with HHSC rulemaking standards. The proposed repeal of §350.1001, Purpose, 
	The proposed amendment to §350.1104, Early Childhood In-tervention Services Delivery, makes non-substantive language, grammar, and organization revisions to improve clarity. The proposed amendment to §350.1108, State Funded Respite Services, makes a non-substantive grammar revision to the title of the rule to align with HHSC rulemaking standards. The amendment to the section makes non-substantive clarifying grammar revisions. Subsection (c)(3) removes specific lan-guage related to the hourly limit of respit

	The proposed amendment to §350.1221, Transition Into the Community, updates the title to "Transition Into Community Supports and Services." The amendment makes non-substan-tive clarifying edits and aligns with the person-first respectful language initiative. The proposed repeal of §350.1301, Purpose, deletes the rule because the language is provided in CFR and is not necessary to restate in rule. The proposed amendment to §350.1307, Child Outcomes, makes non-substantive clarifying edits. The proposed amendm
	(1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create new regulations; (6) the proposed rules will expand existing regulations; (7) the proposed rules will not change the number of individu
	(1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create new regulations; (6) the proposed rules will expand existing regulations; (7) the proposed rules will not change the number of individu
	(1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create new regulations; (6) the proposed rules will expand existing regulations; (7) the proposed rules will not change the number of individu



	Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 4900 North Lamar Boulevard, Austin, Texas 78751; or emailed to ECI.Pol-icy@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day 
	Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 4900 North Lamar Boulevard, Austin, Texas 78751; or emailed to ECI.Pol-icy@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day 
	Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 4900 North Lamar Boulevard, Austin, Texas 78751; or emailed to ECI.Pol-icy@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day 
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	§350.103. Definitions. The following words and terms, when used in this chapter, will have the following meanings, unless the context clearly indicates otherwise. (1) Assessment--As defined in 34 CFR §303.321(a)(2)(ii), the ongoing procedures used by appropriate qualified personnel [throughout the period of a child's eligibility for early childhood intervention (ECI) services] to assess the child's individual strengths and needs and determine the appropriate services to meet those needs throughout the perio
	§350.103. Definitions. The following words and terms, when used in this chapter, will have the following meanings, unless the context clearly indicates otherwise. (1) Assessment--As defined in 34 CFR §303.321(a)(2)(ii), the ongoing procedures used by appropriate qualified personnel [throughout the period of a child's eligibility for early childhood intervention (ECI) services] to assess the child's individual strengths and needs and determine the appropriate services to meet those needs throughout the perio
	§350.103. Definitions. The following words and terms, when used in this chapter, will have the following meanings, unless the context clearly indicates otherwise. (1) Assessment--As defined in 34 CFR §303.321(a)(2)(ii), the ongoing procedures used by appropriate qualified personnel [throughout the period of a child's eligibility for early childhood intervention (ECI) services] to assess the child's individual strengths and needs and determine the appropriate services to meet those needs throughout the perio
	§350.103. Definitions. The following words and terms, when used in this chapter, will have the following meanings, unless the context clearly indicates otherwise. (1) Assessment--As defined in 34 CFR §303.321(a)(2)(ii), the ongoing procedures used by appropriate qualified personnel [throughout the period of a child's eligibility for early childhood intervention (ECI) services] to assess the child's individual strengths and needs and determine the appropriate services to meet those needs throughout the perio

	nificant in compliance with the criteria and procedures in Subchapter H of this chapter (relating to Eligibility, Evaluation, and Assessment). (11) [(12)] Developmental screenings [Screenings]--Gen-eral screenings provided by the ECI [early childhood intervention] pro-gram to assess the child's need for further evaluation. (12) DFPS--Department of Family and Protective Ser-vices. The state agency that provides family reunification services for families. These services are provided to families and children t
	(22) [(19)] Group services [Services]--ECI [Early child-hood intervention] services provided at the same time to no more than four children and their parent or parents or routine caregivers per ECI professional [service provider] to meet the developmental needs of the individual infant or toddler. (23) [(20)] HHSC--Texas Health and Human Services Commission. [The entity designated as the lead agency by the gover-nor under the Individuals with Disabilities Education Act, Part C.] (A) HHSC has the final autho
	(22) [(19)] Group services [Services]--ECI [Early child-hood intervention] services provided at the same time to no more than four children and their parent or parents or routine caregivers per ECI professional [service provider] to meet the developmental needs of the individual infant or toddler. (23) [(20)] HHSC--Texas Health and Human Services Commission. [The entity designated as the lead agency by the gover-nor under the Individuals with Disabilities Education Act, Part C.] (A) HHSC has the final autho
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	(22) [(19)] Group services [Services]--ECI [Early child-hood intervention] services provided at the same time to no more than four children and their parent or parents or routine caregivers per ECI professional [service provider] to meet the developmental needs of the individual infant or toddler. (23) [(20)] HHSC--Texas Health and Human Services Commission. [The entity designated as the lead agency by the gover-nor under the Individuals with Disabilities Education Act, Part C.] (A) HHSC has the final autho






	(E) Other team members may participate by other means acceptable to the team. (30) [(25)] Interdisciplinary team [Team]--In addition to the definition of multidisciplinary team as defined in 34 CFR §303.24, a team that consists of at least two ECI professionals from different disciplines and the child's parent. (A) One of the ECI professionals must be an LPHA. [a Licensed Practitioner of the Healing Arts (LPHA).] (B) The team may include representatives of the LEA. (C) Professionals on the team shall share 
	(E) Other team members may participate by other means acceptable to the team. (30) [(25)] Interdisciplinary team [Team]--In addition to the definition of multidisciplinary team as defined in 34 CFR §303.24, a team that consists of at least two ECI professionals from different disciplines and the child's parent. (A) One of the ECI professionals must be an LPHA. [a Licensed Practitioner of the Healing Arts (LPHA).] (B) The team may include representatives of the LEA. (C) Professionals on the team shall share 
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	(36) [(30)] Natural environments [Environments]--As de-fined in 34 CFR §303.26, settings that are natural or typical for a same-aged infant or toddler without a disability. A natural environment[,] may include the home or community settings, include [includes] the daily activities of the child and family or caregiver, and must be con-sistent with the provisions of 34 CFR §303.126. (37) [(31)] Parent--As defined in 20 USC §1401(23) [§1401] and 34 CFR §303.27. (38) [(32)] Personally identifiable information [
	(36) [(30)] Natural environments [Environments]--As de-fined in 34 CFR §303.26, settings that are natural or typical for a same-aged infant or toddler without a disability. A natural environment[,] may include the home or community settings, include [includes] the daily activities of the child and family or caregiver, and must be con-sistent with the provisions of 34 CFR §303.126. (37) [(31)] Parent--As defined in 20 USC §1401(23) [§1401] and 34 CFR §303.27. (38) [(32)] Personally identifiable information [
	(36) [(30)] Natural environments [Environments]--As de-fined in 34 CFR §303.26, settings that are natural or typical for a same-aged infant or toddler without a disability. A natural environment[,] may include the home or community settings, include [includes] the daily activities of the child and family or caregiver, and must be con-sistent with the provisions of 34 CFR §303.126. (37) [(31)] Parent--As defined in 20 USC §1401(23) [§1401] and 34 CFR §303.27. (38) [(32)] Personally identifiable information [
	(36) [(30)] Natural environments [Environments]--As de-fined in 34 CFR §303.26, settings that are natural or typical for a same-aged infant or toddler without a disability. A natural environment[,] may include the home or community settings, include [includes] the daily activities of the child and family or caregiver, and must be con-sistent with the provisions of 34 CFR §303.126. (37) [(31)] Parent--As defined in 20 USC §1401(23) [§1401] and 34 CFR §303.27. (38) [(32)] Personally identifiable information [




	Specialized Rehabilitative Services) that promote age-appropriate development by correcting deficits and teaching compensatory skills for deficits that directly result from medical, developmental, or other health-related conditions. (48) SST--Specialized skills training. As defined by 34 CFR 303.13(b)(14). SST seeks to reduce the child's functional limitations across developmental domains, including strengthening the child's cognitive skills, positive behaviors, and social interactions. (49) Subrecipient--A
	Specialized Rehabilitative Services) that promote age-appropriate development by correcting deficits and teaching compensatory skills for deficits that directly result from medical, developmental, or other health-related conditions. (48) SST--Specialized skills training. As defined by 34 CFR 303.13(b)(14). SST seeks to reduce the child's functional limitations across developmental domains, including strengthening the child's cognitive skills, positive behaviors, and social interactions. (49) Subrecipient--A

	or immunized against a particular infection or communicable disease if the policy provides an exemption from each required vaccination or immunization based on: (1) a reason of conscience, including a sincerely held re-ligious belief, observance, or practice, that is incompatible with the administration of the vaccination or immunization; or (2) a recognized medical condition for which the vaccina-tion or immunization is contraindicated. [(c) Children who participate in any ECI group activities must have im
	or immunized against a particular infection or communicable disease if the policy provides an exemption from each required vaccination or immunization based on: (1) a reason of conscience, including a sincerely held re-ligious belief, observance, or practice, that is incompatible with the administration of the vaccination or immunization; or (2) a recognized medical condition for which the vaccina-tion or immunization is contraindicated. [(c) Children who participate in any ECI group activities must have im
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	(b) The subrecipient [contractor] decides whether to amend the information in accordance with the request no more than [within] 30 days after the request is made. (c) If, after review of the request, the subrecipient [contractor] decides the information is inaccurate, misleading, [misleading] or oth-erwise in violation of the privacy or other rights of the child, it amends the record accordingly and informs the parent in writing. (d) If the subrecipient [contractor] refuses to amend the infor-mation in acco
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	(b) The subrecipient [contractor] decides whether to amend the information in accordance with the request no more than [within] 30 days after the request is made. (c) If, after review of the request, the subrecipient [contractor] decides the information is inaccurate, misleading, [misleading] or oth-erwise in violation of the privacy or other rights of the child, it amends the record accordingly and informs the parent in writing. (d) If the subrecipient [contractor] refuses to amend the infor-mation in acco




	services by the health and human services agencies, as well as Texas Government Code §2001.039, which requires a state agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendments affect Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.303. Definitions. The following words 
	services by the health and human services agencies, as well as Texas Government Code §2001.039, which requires a state agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendments affect Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.303. Definitions. The following words 
	[contractors. HHSC ECI designates Early Intervention Specialists. The EIS credential is only valid within the Texas IDEA Part C system.] (7) [(6)] IPDP--Individualized Professional Development Plan. [Individualized Professional Development Plan (IPDP)--] The training and technical assistance plan developed when a staff person begins employment at an ECI program. [contractor. The IPDP can include but is not limited to orientation training, EIS credentialing ac-tivities, service coordination training, and oth



	for direct service staff. All staff providing ECI [early childhood intervention] services to children and families must maintain current certification in first aid and cardiopulmonary resuscitation for children and infants. (e) [(d)] With the exception of teachers of the deaf or hard of hearing, teachers of students with visual impairments, and certified orientation and mobility specialists, the subrecipient [The contractor] must verify that all newly employed staff: [staff, except staff employed by the LEA
	for direct service staff. All staff providing ECI [early childhood intervention] services to children and families must maintain current certification in first aid and cardiopulmonary resuscitation for children and infants. (e) [(d)] With the exception of teachers of the deaf or hard of hearing, teachers of students with visual impairments, and certified orientation and mobility specialists, the subrecipient [The contractor] must verify that all newly employed staff: [staff, except staff employed by the LEA
	for direct service staff. All staff providing ECI [early childhood intervention] services to children and families must maintain current certification in first aid and cardiopulmonary resuscitation for children and infants. (e) [(d)] With the exception of teachers of the deaf or hard of hearing, teachers of students with visual impairments, and certified orientation and mobility specialists, the subrecipient [The contractor] must verify that all newly employed staff: [staff, except staff employed by the LEA
	the periodic review, in order to provide a professional opinion as to the effectiveness of services. §350.313. Early Intervention Specialist [(EIS)]. (a) The subrecipient [The contractor] must comply with HHSC ECI [the Texas Health and Human Services Commission (HHSC) Early Childhood Intervention (ECI)] requirements related to minimum qualifications for an EIS. (1) An individual who meets one of the following criteria is eligible for EIS credentialing. [An EIS must meet one of the following criteria:] (A) B

	[(E) hold a bachelor's or graduate degree from an ac-credited university with three years of experience within the last ten years working for an Individuals with Disabilities Education Act, Part C program in the United States or a United States territory providing special instruction, as defined in 34 CFR §303.13(b)(14), or specialized skills training, as defined in §350.501(a)(4) of this chapter, to infants and toddlers with developmental delays or disabilities and their fami-lies.] [(2) If an EIS has not 
	[(E) hold a bachelor's or graduate degree from an ac-credited university with three years of experience within the last ten years working for an Individuals with Disabilities Education Act, Part C program in the United States or a United States territory providing special instruction, as defined in 34 CFR §303.13(b)(14), or specialized skills training, as defined in §350.501(a)(4) of this chapter, to infants and toddlers with developmental delays or disabilities and their fami-lies.] [(2) If an EIS has not 

	(B) [(2) an additional] three contact hours of CPE [continuing education] in ethics that has been approved by their supervisor. [every two years.] (d) [(c)] The subrecipient [contractor] must comply with HHSC ECI requirements related to supervision of an EIS. (1) The subrecipient [contractor] must provide supervision for an EIS [supervision] as defined in §350.309(f) [§350.309(e)] of this subchapter [chapter] (relating to Minimum Requirements for All Direct Service Staff) as required by HHSC ECI. (2) An EIS
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	(B) [(2) an additional] three contact hours of CPE [continuing education] in ethics that has been approved by their supervisor. [every two years.] (d) [(c)] The subrecipient [contractor] must comply with HHSC ECI requirements related to supervision of an EIS. (1) The subrecipient [contractor] must provide supervision for an EIS [supervision] as defined in §350.309(f) [§350.309(e)] of this subchapter [chapter] (relating to Minimum Requirements for All Direct Service Staff) as required by HHSC ECI. (2) An EIS




	supervisor will work with the EIS's supervisor and the EIS to determine an appropriate course of action.] (B) An EIS goes on inactive status when the EIS is no longer employed by a subrecipient or has the EIS credential removed from their record in the Texas Kids Intervention Database System. [(B) the EIS fails to submit documentation of required continuing education and ethics training by the designated deadline. An EIS may return to active status from inactive status by submitting the required documentati
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	of conduct in §350.314 of this subchapter (relating to EIS Code of Ethics). (2) An EIS who violates any of the standards of conduct is subject to the subrecipient's disciplinary procedures. (3) The subrecipient must complete an EIS Code of Ethics Incident Report in the EIS Registry when an EIS violates any of the standards of conduct. (h) Subrecipients must contact HHSC ECI when hiring a new EIS to verify if an EIS Code of Ethics Incident Report has been recorded in the EIS Registry. §350.315. Service Coord
	of conduct in §350.314 of this subchapter (relating to EIS Code of Ethics). (2) An EIS who violates any of the standards of conduct is subject to the subrecipient's disciplinary procedures. (3) The subrecipient must complete an EIS Code of Ethics Incident Report in the EIS Registry when an EIS violates any of the standards of conduct. (h) Subrecipients must contact HHSC ECI when hiring a new EIS to verify if an EIS Code of Ethics Incident Report has been recorded in the EIS Registry. §350.315. Service Coord


	[Individualized Professional Development Plan within one year from] the service coordinator's start date. (4) A service coordinator must effectively communicate in the family's native language or use an interpreter or translator. (c) [(b)] A service coordinator who was employed as a ser-vice coordinator by a subrecipient [contractor] before March 1, 2012, [2012] and who does not meet the requirements of subsection (b)(1) [(a)(1)] of this section, [section] may continue to serve as a service co-ordinator at 
	(2) A service coordinator goes on inactive status when: [is on inactive status when the service coordinator is no longer employed by a contractor.] (A) the service coordinator fails to complete required training activities by the designated deadlines; or [(A) A service coor-dinator returns to active status when the service coordinator:] [(i) is employed by an ECI program within 24 months or less from the last day of employment;] [(ii) submits 10 clock hours of continuing education for every year of inactive
	(2) A service coordinator goes on inactive status when: [is on inactive status when the service coordinator is no longer employed by a contractor.] (A) the service coordinator fails to complete required training activities by the designated deadlines; or [(A) A service coor-dinator returns to active status when the service coordinator:] [(i) is employed by an ECI program within 24 months or less from the last day of employment;] [(ii) submits 10 clock hours of continuing education for every year of inactive
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	agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendments affect Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.403. Definitions. The following words and terms, when used in this subchapter, shall have the following meanings, unless the context clearly indicates otherw
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	(1) coordinating the performance of evaluations and assessments; (2) facilitating and participating in the development, re-view, and evaluation of the IFSP [individualized family service plan] in accordance with Subchapter J of this chapter (relating to Individual-ized Family Service Plan); [Plan (IFSP)) which is based upon:] [(A) the child's applicable history;] [(B) the parent's input;] [(C) input from others providing services and supports to the child and family; and] [(D) the results of all evaluations
	(1) coordinating the performance of evaluations and assessments; (2) facilitating and participating in the development, re-view, and evaluation of the IFSP [individualized family service plan] in accordance with Subchapter J of this chapter (relating to Individual-ized Family Service Plan); [Plan (IFSP)) which is based upon:] [(A) the child's applicable history;] [(B) the parent's input;] [(C) input from others providing services and supports to the child and family; and] [(D) the results of all evaluations
	(1) coordinating the performance of evaluations and assessments; (2) facilitating and participating in the development, re-view, and evaluation of the IFSP [individualized family service plan] in accordance with Subchapter J of this chapter (relating to Individual-ized Family Service Plan); [Plan (IFSP)) which is based upon:] [(A) the child's applicable history;] [(B) the parent's input;] [(C) input from others providing services and supports to the child and family; and] [(D) the results of all evaluations



	(9) facilitating the child's transition to ECSE [preschool] or other appropriate community services and supports. (c) [(b)] TCM is case management that meets the following criteria. [Medicaid reimbursement is available for the provision of tar-geted case management if the following criteria are met:] (1) The [the] contact occurs with the parent or routine caregiver. [caregiver;] (2) The [the] contact occurs face-to-face [face to face] or by telephone. [telephone;] (3) Contacts made in one day total [the con
	(9) facilitating the child's transition to ECSE [preschool] or other appropriate community services and supports. (c) [(b)] TCM is case management that meets the following criteria. [Medicaid reimbursement is available for the provision of tar-geted case management if the following criteria are met:] (1) The [the] contact occurs with the parent or routine caregiver. [caregiver;] (2) The [the] contact occurs face-to-face [face to face] or by telephone. [telephone;] (3) Contacts made in one day total [the con
	(9) facilitating the child's transition to ECSE [preschool] or other appropriate community services and supports. (c) [(b)] TCM is case management that meets the following criteria. [Medicaid reimbursement is available for the provision of tar-geted case management if the following criteria are met:] (1) The [the] contact occurs with the parent or routine caregiver. [caregiver;] (2) The [the] contact occurs face-to-face [face to face] or by telephone. [telephone;] (3) Contacts made in one day total [the con


	(b) Case management services associated with the following are not payable as TCM [optional targeted case management] services under Medicaid: (1) Medicaid eligibility determinations and redetermina-tions; (2) Medicaid eligibility intake processing; (3) Medicaid preadmission screening; (4) prior authorization for Medicaid services; (5) required Medicaid utilization review; (6) Texas Health Steps program administration; (7) Medicaid "lock-in" provided for under the Social Secu-rity Act [Act,] §1915(a); (8) s
	(b) Case management services associated with the following are not payable as TCM [optional targeted case management] services under Medicaid: (1) Medicaid eligibility determinations and redetermina-tions; (2) Medicaid eligibility intake processing; (3) Medicaid preadmission screening; (4) prior authorization for Medicaid services; (5) required Medicaid utilization review; (6) Texas Health Steps program administration; (7) Medicaid "lock-in" provided for under the Social Secu-rity Act [Act,] §1915(a); (8) s


	(4) date, start time, and duration of the contact; (5) physical location of the service coordinator at the time of contact (e.g., office, child's home, hospital, daycare); (6) method of service (face-to-face or telephone); (7) with whom the contact was made (e.g., parent, routine caregiver, physician); (8) a description of the case management activity per-formed as described in §350.405 of this subchapter (relating to Case Management Services); (9) course of action to respond to identified needs; (10) any r
	(4) date, start time, and duration of the contact; (5) physical location of the service coordinator at the time of contact (e.g., office, child's home, hospital, daycare); (6) method of service (face-to-face or telephone); (7) with whom the contact was made (e.g., parent, routine caregiver, physician); (8) a description of the case management activity per-formed as described in §350.405 of this subchapter (relating to Case Management Services); (9) course of action to respond to identified needs; (10) any r
	(4) date, start time, and duration of the contact; (5) physical location of the service coordinator at the time of contact (e.g., office, child's home, hospital, daycare); (6) method of service (face-to-face or telephone); (7) with whom the contact was made (e.g., parent, routine caregiver, physician); (8) a description of the case management activity per-formed as described in §350.405 of this subchapter (relating to Case Management Services); (9) course of action to respond to identified needs; (10) any r

	(B) Physical therapy services must meet the require-ments of subsection (b) of this section. (C) Physical therapy services must be provided by a licensed physical therapist who meets the requirements of 42 CFR §440.110(a) and all other applicable state and federal laws or a licensed physical therapy assistant [(LPTA)] when the assistant is acting under the direction of a licensed physical therapist in accordance with 42 CFR §440.110 and all other applicable state and federal laws. (2) Speech language pathol
	(B) Physical therapy services must meet the require-ments of subsection (b) of this section. (C) Physical therapy services must be provided by a licensed physical therapist who meets the requirements of 42 CFR §440.110(a) and all other applicable state and federal laws or a licensed physical therapy assistant [(LPTA)] when the assistant is acting under the direction of a licensed physical therapist in accordance with 42 CFR §440.110 and all other applicable state and federal laws. (2) Speech language pathol
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	(B) Physical therapy services must meet the require-ments of subsection (b) of this section. (C) Physical therapy services must be provided by a licensed physical therapist who meets the requirements of 42 CFR §440.110(a) and all other applicable state and federal laws or a licensed physical therapy assistant [(LPTA)] when the assistant is acting under the direction of a licensed physical therapist in accordance with 42 CFR §440.110 and all other applicable state and federal laws. (2) Speech language pathol
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	(1) be designed to create learning environments and activ-ities that promote the child's acquisition of skills in one or more of the following developmental areas: physical/motor, communication, adap-tive, cognitive, and social/emotional; (2) be provided in the child's natural environment, as defined in 34 CFR §303.26, unless the criteria listed in [at] 34 CFR §303.126 are met and documented in the case record; and [record and may be provided via telehealth with the prior written consent of the parent, and 
	(1) be designed to create learning environments and activ-ities that promote the child's acquisition of skills in one or more of the following developmental areas: physical/motor, communication, adap-tive, cognitive, and social/emotional; (2) be provided in the child's natural environment, as defined in 34 CFR §303.26, unless the criteria listed in [at] 34 CFR §303.126 are met and documented in the case record; and [record and may be provided via telehealth with the prior written consent of the parent, and 
	(1) be designed to create learning environments and activ-ities that promote the child's acquisition of skills in one or more of the following developmental areas: physical/motor, communication, adap-tive, cognitive, and social/emotional; (2) be provided in the child's natural environment, as defined in 34 CFR §303.26, unless the criteria listed in [at] 34 CFR §303.126 are met and documented in the case record; and [record and may be provided via telehealth with the prior written consent of the parent, and 
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	(2) [(3)] Public outreach [Outreach]--The combined efforts of child find, public awareness, and interagency coordination. §350.607. Public Outreach. (a) The subrecipient [contractor] must plan and implement child find, public awareness, and interagency coordination goals and strategies that comply with [the Individuals with] IDEA Part C. (b) When HHSC provides language to use in communicating with primary referral sources, parents of infants and toddlers, or the general public, the subrecipient [contractor]
	(2) [(3)] Public outreach [Outreach]--The combined efforts of child find, public awareness, and interagency coordination. §350.607. Public Outreach. (a) The subrecipient [contractor] must plan and implement child find, public awareness, and interagency coordination goals and strategies that comply with [the Individuals with] IDEA Part C. (b) When HHSC provides language to use in communicating with primary referral sources, parents of infants and toddlers, or the general public, the subrecipient [contractor]
	(2) [(3)] Public outreach [Outreach]--The combined efforts of child find, public awareness, and interagency coordination. §350.607. Public Outreach. (a) The subrecipient [contractor] must plan and implement child find, public awareness, and interagency coordination goals and strategies that comply with [the Individuals with] IDEA Part C. (b) When HHSC provides language to use in communicating with primary referral sources, parents of infants and toddlers, or the general public, the subrecipient [contractor]
	(2) [(3)] Public outreach [Outreach]--The combined efforts of child find, public awareness, and interagency coordination. §350.607. Public Outreach. (a) The subrecipient [contractor] must plan and implement child find, public awareness, and interagency coordination goals and strategies that comply with [the Individuals with] IDEA Part C. (b) When HHSC provides language to use in communicating with primary referral sources, parents of infants and toddlers, or the general public, the subrecipient [contractor]


	(2) eligibility criteria and the evaluation process; (3) the ECI array of services; (4) how to make a referral to ECI; and (5) the family cost share system of payments for ECI [early childhood intervention] services. (c) The ECI program [contractor's program] staff who conduct public awareness activities must be able to explain to families and the public the information listed in subsection (b) of this section. (d) The subrecipient [contractor] must assist HHSC ECI as re-quested in public awareness activiti
	(2) the state-level MOU with Head Start and Early Head Start; (3) referral procedures; and (4) if applicable, the local MOU with Head Start and Early Head Start. (e) The subrecipient [contractor] must ensure [document] co-ordination of ECI services with local agencies, as required by 34 CFR §303.302 and other programs identified by HHSC ECI. (f) The subrecipient [contractor] must maintain a current list of community resources for families that includes for each resource: (1) services provided; (2) contact i
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	(2) document in the child's record the referral date, source, and reason for referral; and (3) contact the family in a timely manner after receiving the referral. (b) The subrecipient [contractor] must follow all requirements described in this chapter when a referral is received 45 days or more before the child's third birthday. (c) When [In accordance with 34 CFR §303.209(b)(iii) and §108.1207(h) of this title (relating to Transition Planning), when] a re-ferral is received less than 45 days before the chi
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	(2) document in the child's record the referral date, source, and reason for referral; and (3) contact the family in a timely manner after receiving the referral. (b) The subrecipient [contractor] must follow all requirements described in this chapter when a referral is received 45 days or more before the child's third birthday. (c) When [In accordance with 34 CFR §303.209(b)(iii) and §108.1207(h) of this title (relating to Transition Planning), when] a re-ferral is received less than 45 days before the chi


	(J) advanced practice registered nurse. §350.707. Child Referred with an Out-of-State Individualized Family Service Plan [IFSP]. (a) When a child moves to Texas with a completed IFSP from another state, eligibility for Texas ECI [early childhood intervention] services must be determined in accordance with Subchapter H of this chapter (relating to Eligibility, Evaluation, and Assessment). (b) The interdisciplinary team considers existing evaluation data and medical diagnoses, as documented on the out-of-stat

	(a) Optional developmental screenings are [Developmental screening is] done to determine the need for further evaluation. When a developmental screening is completed, the subrecipient [A contractor] must: (1) use an HHSC ECI-approved screening tool; [tools that are approved by HHSC ECI;] and (2) train providers to administer the selected screening tool [administering the tool] according to the requirements of [parameters required by] the selected tool. (b) A parent has the right to request at any time: (1) 
	(a) Optional developmental screenings are [Developmental screening is] done to determine the need for further evaluation. When a developmental screening is completed, the subrecipient [A contractor] must: (1) use an HHSC ECI-approved screening tool; [tools that are approved by HHSC ECI;] and (2) train providers to administer the selected screening tool [administering the tool] according to the requirements of [parameters required by] the selected tool. (b) A parent has the right to request at any time: (1) 
	(a) Optional developmental screenings are [Developmental screening is] done to determine the need for further evaluation. When a developmental screening is completed, the subrecipient [A contractor] must: (1) use an HHSC ECI-approved screening tool; [tools that are approved by HHSC ECI;] and (2) train providers to administer the selected screening tool [administering the tool] according to the requirements of [parameters required by] the selected tool. (b) A parent has the right to request at any time: (1) 


	(3) If the subrecipient receives a referral for a child who does not meet one of the criteria in subsection (d) of this section, the subrecipient follows their local procedures for accepting a referral, con-ducting a developmental screening, and completing an evaluation. [(3) A child affected by illegal substance abuse or with-drawal symptoms from prenatal drug exposure. A contractor must offer either a developmental screening or proceed directly to comprehensive evaluation.] [(4) A child suspected of havin
	(3) If the subrecipient receives a referral for a child who does not meet one of the criteria in subsection (d) of this section, the subrecipient follows their local procedures for accepting a referral, con-ducting a developmental screening, and completing an evaluation. [(3) A child affected by illegal substance abuse or with-drawal symptoms from prenatal drug exposure. A contractor must offer either a developmental screening or proceed directly to comprehensive evaluation.] [(4) A child suspected of havin
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	§303.321 and the [§303.321. Developmental] delay is determined based on: (A) an evaluation using a standardized tool designated by HHSC ECI that indicates a delay of at least 25 percent in one or more of the following developmental areas: (i) communication; (ii) cognitive; (iii) gross motor; (iv) fine motor; (v) social emotional; or (vi) adaptive; [or] (B) an evaluation using a standardized tool designated by HHSC ECI that indicates a delay of at least 33 percent if the child's only delay is in expressive c
	§303.321 and the [§303.321. Developmental] delay is determined based on: (A) an evaluation using a standardized tool designated by HHSC ECI that indicates a delay of at least 25 percent in one or more of the following developmental areas: (i) communication; (ii) cognitive; (iii) gross motor; (iv) fine motor; (v) social emotional; or (vi) adaptive; [or] (B) an evaluation using a standardized tool designated by HHSC ECI that indicates a delay of at least 33 percent if the child's only delay is in expressive c


	§350.813. Deaf or Hard of Hearing. [Determination of Hearing and Auditory Status] (a) The interdisciplinary team may not determine a child in-eligible if the child is suspected or confirmed to be deaf or hard of hearing until all evaluations, examinations, and assessments required in this section have been completed and reviewed by the interdiscipli-nary team, including the appropriate LEA staff. (b) [(a)] As part of the evaluation to determine eligibility, the interdisciplinary team must determine any need
	[(2) With prior written parental consent, the contrac-tor must refer the child to an otologist, an otolaryngologist, or an otorhinolaryngologist for an otological examination. An otological examination may be completed by any licensed medical physician when an otologist is not available. The child's record must include documentation that an otologist, an otolaryngologist, or an otorhino-laryngologist was not available to complete the examination.] (f) The subrecipient must refer any child who uses amplifica
	[(2) With prior written parental consent, the contrac-tor must refer the child to an otologist, an otolaryngologist, or an otorhinolaryngologist for an otological examination. An otological examination may be completed by any licensed medical physician when an otologist is not available. The child's record must include documentation that an otologist, an otolaryngologist, or an otorhino-laryngologist was not available to complete the examination.] (f) The subrecipient must refer any child who uses amplifica



	[(d) The referral to the LEA must be accompanied by a form containing elements required by the Texas Education Agency com-pleted by an ophthalmologist or an optometrist, or a medical physician when an ophthalmologist or optometrist is not available.] §350.817. Developmental Delay. [Eligibility Determination Based on Developmental Delay] (a) The subrecipient [contractor] must: (1) comply with all requirements in 34 CFR §303.321(b); (2) maintain all test protocols and other documentation used to determine eli
	[(d) The referral to the LEA must be accompanied by a form containing elements required by the Texas Education Agency com-pleted by an ophthalmologist or an optometrist, or a medical physician when an ophthalmologist or optometrist is not available.] §350.817. Developmental Delay. [Eligibility Determination Based on Developmental Delay] (a) The subrecipient [contractor] must: (1) comply with all requirements in 34 CFR §303.321(b); (2) maintain all test protocols and other documentation used to determine eli
	[(d) The referral to the LEA must be accompanied by a form containing elements required by the Texas Education Agency com-pleted by an ophthalmologist or an optometrist, or a medical physician when an ophthalmologist or optometrist is not available.] §350.817. Developmental Delay. [Eligibility Determination Based on Developmental Delay] (a) The subrecipient [contractor] must: (1) comply with all requirements in 34 CFR §303.321(b); (2) maintain all test protocols and other documentation used to determine eli
	[(d) The referral to the LEA must be accompanied by a form containing elements required by the Texas Education Agency com-pleted by an ophthalmologist or an optometrist, or a medical physician when an ophthalmologist or optometrist is not available.] §350.817. Developmental Delay. [Eligibility Determination Based on Developmental Delay] (a) The subrecipient [contractor] must: (1) comply with all requirements in 34 CFR §303.321(b); (2) maintain all test protocols and other documentation used to determine eli

	(c) The subrecipient [contractor] must consider other evalua-tions and assessments performed by outside entities when requested by the family. (1) The subrecipient [contractor] must determine whether outside evaluations and assessments: (A) are consistent with HHSC ECI policies; (B) reflect the child's current status; and (C) have implications for IFSP [Individualized Family Service Plan] development. (2) The subrecipient [If the family does not allow full ac-cess to those records or to those entities or do
	(c) The subrecipient [contractor] must consider other evalua-tions and assessments performed by outside entities when requested by the family. (1) The subrecipient [contractor] must determine whether outside evaluations and assessments: (A) are consistent with HHSC ECI policies; (B) reflect the child's current status; and (C) have implications for IFSP [Individualized Family Service Plan] development. (2) The subrecipient [If the family does not allow full ac-cess to those records or to those entities or do
	(c) The subrecipient [contractor] must consider other evalua-tions and assessments performed by outside entities when requested by the family. (1) The subrecipient [contractor] must determine whether outside evaluations and assessments: (A) are consistent with HHSC ECI policies; (B) reflect the child's current status; and (C) have implications for IFSP [Individualized Family Service Plan] development. (2) The subrecipient [If the family does not allow full ac-cess to those records or to those entities or do



	and sub-domains that can be used for qualitative determination of de-lay are established by HHSC ECI. §350.823. Continuing Eligibility Criteria. (a) The subrecipient [contractor] must determine the child's el-igibility for continued ECI [early childhood intervention] services at least annually if the child is younger than 21 months of age at the pre-vious eligibility determination. A child who is determined eligible at 21 months of age or older remains eligible for ECI [Early Childhood Intervention (ECI)] u
	(1) immediately consents to and cooperates in all necessary evaluations and assessments; and (2) consents to all or part of a new IFSP. [Individualized Family Service Plan.] (d) The family has the right to oppose the actions described in subsection (c) of this section using their procedural safeguards in-cluding the rights to use local and state complaint processes, request mediation, or request an administrative hearing in accordance with 40 TAC §101.1107 (relating to Administrative Hearings Concerning Ind
	(1) immediately consents to and cooperates in all necessary evaluations and assessments; and (2) consents to all or part of a new IFSP. [Individualized Family Service Plan.] (d) The family has the right to oppose the actions described in subsection (c) of this section using their procedural safeguards in-cluding the rights to use local and state complaint processes, request mediation, or request an administrative hearing in accordance with 40 TAC §101.1107 (relating to Administrative Hearings Concerning Ind
	(1) immediately consents to and cooperates in all necessary evaluations and assessments; and (2) consents to all or part of a new IFSP. [Individualized Family Service Plan.] (d) The family has the right to oppose the actions described in subsection (c) of this section using their procedural safeguards in-cluding the rights to use local and state complaint processes, request mediation, or request an administrative hearing in accordance with 40 TAC §101.1107 (relating to Administrative Hearings Concerning Ind



	(3) a review of a doctor's physical examination for the child; (4) a review of a nurses' evaluation for the child; (5) a thorough discussion of family routines; or (6) a review of nutrition risk factors. [completion of HHSC ECI nutrition screening.] (b) The service coordinator must refer the child to a registered dietician if nutrition [nutritional] needs are identified. §350.833. Autism Screening. (a) Autism screening is not required if the child has been screened for autism spectrum disorder by another en
	(3) a review of a doctor's physical examination for the child; (4) a review of a nurses' evaluation for the child; (5) a thorough discussion of family routines; or (6) a review of nutrition risk factors. [completion of HHSC ECI nutrition screening.] (b) The service coordinator must refer the child to a registered dietician if nutrition [nutritional] needs are identified. §350.833. Autism Screening. (a) Autism screening is not required if the child has been screened for autism spectrum disorder by another en
	(3) a review of a doctor's physical examination for the child; (4) a review of a nurses' evaluation for the child; (5) a thorough discussion of family routines; or (6) a review of nutrition risk factors. [completion of HHSC ECI nutrition screening.] (b) The service coordinator must refer the child to a registered dietician if nutrition [nutritional] needs are identified. §350.833. Autism Screening. (a) Autism screening is not required if the child has been screened for autism spectrum disorder by another en
	licensed health care provider if they do not consent to a screening by the subrecipient. [contractor.] (h) [(f)] The use of the M-CHAT-R screening does not take the place of the appropriate evaluation of the child required under this subchapter. §350.835. Subrecipient [Contractor] Oversight. Subrecipients [Contractors] must have internal written procedures that establish a system of clinical oversight for eligibility determination. Clinical oversight, which is conducted by a person with knowledge of evaluat

	(2) be based on information obtained through the assess-ment as well as [tool and also] through an interview with those family members participating in the assessment; and [assessment.] (3) identify the family's resources, priorities, and concerns, as well as the supports and services necessary to enhance the family's capacity to meet the developmental needs of the child. (d) The IFSP team [Providers] must assess and document the child's progress and needs of the family on an ongoing basis. The agency certi
	(2) be based on information obtained through the assess-ment as well as [tool and also] through an interview with those family members participating in the assessment; and [assessment.] (3) identify the family's resources, priorities, and concerns, as well as the supports and services necessary to enhance the family's capacity to meet the developmental needs of the child. (d) The IFSP team [Providers] must assess and document the child's progress and needs of the family on an ongoing basis. The agency certi
	(2) be based on information obtained through the assess-ment as well as [tool and also] through an interview with those family members participating in the assessment; and [assessment.] (3) identify the family's resources, priorities, and concerns, as well as the supports and services necessary to enhance the family's capacity to meet the developmental needs of the child. (d) The IFSP team [Providers] must assess and document the child's progress and needs of the family on an ongoing basis. The agency certi


	services by the health and human services agencies, as well as Texas Government Code §2001.039, which requires a state agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendments affect Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1003. Definitions. The following words
	services by the health and human services agencies, as well as Texas Government Code §2001.039, which requires a state agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendments affect Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1003. Definitions. The following words
	services by the health and human services agencies, as well as Texas Government Code §2001.039, which requires a state agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendments affect Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1003. Definitions. The following words



	§303.342. The meeting may be conducted by a method other than face-to-face if: (1) approved by the parent; (2) the subrecipient [contractor] has a plan approved by HHSC for conducting annual IFSP meetings by a method other than face-to-face when appropriate for the child and family; and (3) the subrecipient [contractor] documents how the LPHA's [Licensed Practitioner of the Healing Arts'] observations and conclusions of the re-evaluation of the child were communicated and incorporated into the IFSP. (g) If 
	§303.342. The meeting may be conducted by a method other than face-to-face if: (1) approved by the parent; (2) the subrecipient [contractor] has a plan approved by HHSC for conducting annual IFSP meetings by a method other than face-to-face when appropriate for the child and family; and (3) the subrecipient [contractor] documents how the LPHA's [Licensed Practitioner of the Healing Arts'] observations and conclusions of the re-evaluation of the child were communicated and incorporated into the IFSP. (g) If 
	§303.342. The meeting may be conducted by a method other than face-to-face if: (1) approved by the parent; (2) the subrecipient [contractor] has a plan approved by HHSC for conducting annual IFSP meetings by a method other than face-to-face when appropriate for the child and family; and (3) the subrecipient [contractor] documents how the LPHA's [Licensed Practitioner of the Healing Arts'] observations and conclusions of the re-evaluation of the child were communicated and incorporated into the IFSP. (g) If 
	in §350.103 of this chapter (relating to Definitions) and 34 CFR §303.343(a). [(b) The initial IFSP meeting and the annual meeting to eval-uate the IFSP must be conducted by an interdisciplinary team that in-cludes, at a minimum, the parent and at least two professionals from different disciplines or professions.] [(1) At least one professional must be an Early Childhood Intervention (ECI) service coordinator.] [(2) At least one professional must be a Licensed Practi-tioner of the Healing Arts (LPHA).] [(3)
	in §350.103 of this chapter (relating to Definitions) and 34 CFR §303.343(a). [(b) The initial IFSP meeting and the annual meeting to eval-uate the IFSP must be conducted by an interdisciplinary team that in-cludes, at a minimum, the parent and at least two professionals from different disciplines or professions.] [(1) At least one professional must be an Early Childhood Intervention (ECI) service coordinator.] [(2) At least one professional must be a Licensed Practi-tioner of the Healing Arts (LPHA).] [(3)


	the child's deaf and hard of hearing or vision services, but the subre-cipient must obtain the teacher's input. (g) The IFSP team must route the IFSP to the certified teacher required in subsection (c) [(d)] of this section for review and signature when changes to the IFSP do not affect the child's deaf and hard of hearing or vision services. (h) The certified teacher of the deaf and hard of hearing and the certified teacher of the visually impaired required in subsection (c)[(d)] of this section may submit
	the child's deaf and hard of hearing or vision services, but the subre-cipient must obtain the teacher's input. (g) The IFSP team must route the IFSP to the certified teacher required in subsection (c) [(d)] of this section for review and signature when changes to the IFSP do not affect the child's deaf and hard of hearing or vision services. (h) The certified teacher of the deaf and hard of hearing and the certified teacher of the visually impaired required in subsection (c)[(d)] of this section may submit

	(b) IFSP services must be monitored by the IFSP team to assess child progress [by the interdisciplinary team] as described in §350.1017 [§108.1017] of this subchapter [chapter] (relating to Periodic Reviews). (c) If the IFSP team determines co-visits are necessary to meet the developmental needs of the child, the IFSP team must: (1) list each service on the IFSP; and (2) document in the IFSP a justification of how the child and family will receive greater benefit from the services being provided at the same
	(b) IFSP services must be monitored by the IFSP team to assess child progress [by the interdisciplinary team] as described in §350.1017 [§108.1017] of this subchapter [chapter] (relating to Periodic Reviews). (c) If the IFSP team determines co-visits are necessary to meet the developmental needs of the child, the IFSP team must: (1) list each service on the IFSP; and (2) document in the IFSP a justification of how the child and family will receive greater benefit from the services being provided at the same
	(b) IFSP services must be monitored by the IFSP team to assess child progress [by the interdisciplinary team] as described in §350.1017 [§108.1017] of this subchapter [chapter] (relating to Periodic Reviews). (c) If the IFSP team determines co-visits are necessary to meet the developmental needs of the child, the IFSP team must: (1) list each service on the IFSP; and (2) document in the IFSP a justification of how the child and family will receive greater benefit from the services being provided at the same



	Team meetings and periodic reviews)] and be completed in compliance with 34 CFR §303.342(b) [(relating to Procedures for IFSP develop-ment, review, and evaluation)]. The periodic review may be carried out by a meeting or by another means that is acceptable to the parents and other participants. (b) The [Additionally, the] child's record must contain doc-umentation that includes all required elements designated by HHSC ECI. [of all IFSP team members' participation in the periodic review.] (1) Participation i
	Team meetings and periodic reviews)] and be completed in compliance with 34 CFR §303.342(b) [(relating to Procedures for IFSP develop-ment, review, and evaluation)]. The periodic review may be carried out by a meeting or by another means that is acceptable to the parents and other participants. (b) The [Additionally, the] child's record must contain doc-umentation that includes all required elements designated by HHSC ECI. [of all IFSP team members' participation in the periodic review.] (1) Participation i
	Team meetings and periodic reviews)] and be completed in compliance with 34 CFR §303.342(b) [(relating to Procedures for IFSP develop-ment, review, and evaluation)]. The periodic review may be carried out by a meeting or by another means that is acceptable to the parents and other participants. (b) The [Additionally, the] child's record must contain doc-umentation that includes all required elements designated by HHSC ECI. [of all IFSP team members' participation in the periodic review.] (1) Participation i
	Team meetings and periodic reviews)] and be completed in compliance with 34 CFR §303.342(b) [(relating to Procedures for IFSP develop-ment, review, and evaluation)]. The periodic review may be carried out by a meeting or by another means that is acceptable to the parents and other participants. (b) The [Additionally, the] child's record must contain doc-umentation that includes all required elements designated by HHSC ECI. [of all IFSP team members' participation in the periodic review.] (1) Participation i

	(3) the subrecipient [contractor] must continue to provide planned ECI [early childhood intervention] services not affected by the change while the IFSP team develops the IFSP revision and gathers required signatures. (h) If services remain the same, the documentation must de-scribe the rationale for making no changes and for recommending con-tinued services. (i) If new goals are developed, the documentation must be pro-vided to the parent. (j) A change of service coordinator does not require a periodic rev
	(3) the subrecipient [contractor] must continue to provide planned ECI [early childhood intervention] services not affected by the change while the IFSP team develops the IFSP revision and gathers required signatures. (h) If services remain the same, the documentation must de-scribe the rationale for making no changes and for recommending con-tinued services. (i) If new goals are developed, the documentation must be pro-vided to the parent. (j) A change of service coordinator does not require a periodic rev
	(3) the subrecipient [contractor] must continue to provide planned ECI [early childhood intervention] services not affected by the change while the IFSP team develops the IFSP revision and gathers required signatures. (h) If services remain the same, the documentation must de-scribe the rationale for making no changes and for recommending con-tinued services. (i) If new goals are developed, the documentation must be pro-vided to the parent. (j) A change of service coordinator does not require a periodic rev



	[(A) immediately consents to and cooperates with all necessary evaluations and assessments; and] [(B) consents to all or part of a new IFSP.] (d) [(c)] The parent retains procedural safeguards including the rights to use local and state complaint processes, request mediation, or request an administrative hearing pursuant to 40 TAC §101.1107 [of this title] (relating to Administrative Hearings Concerning Individual Child Rights). The agency certifies that legal counsel has reviewed the pro-posal and found it
	[(A) immediately consents to and cooperates with all necessary evaluations and assessments; and] [(B) consents to all or part of a new IFSP.] (d) [(c)] The parent retains procedural safeguards including the rights to use local and state complaint processes, request mediation, or request an administrative hearing pursuant to 40 TAC §101.1107 [of this title] (relating to Administrative Hearings Concerning Individual Child Rights). The agency certifies that legal counsel has reviewed the pro-posal and found it

	agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendment affects Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1104. Early Childhood Intervention Services Delivery. (a) ECI services [Early childhood intervention services] needed by the child must be initiated in a tim
	agency to review and consider for readoption each of its rules every 4 years, and Texas Government Code §531.02119, which provides that the Executive Commissioner of HHSC shall adopt rules prohibiting discrimination based on immunization status. The amendment affects Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1104. Early Childhood Intervention Services Delivery. (a) ECI services [Early childhood intervention services] needed by the child must be initiated in a tim


	(2) enhance the parent's competence to maximize the child's participation and functional abilities within daily routines and activities; and (3) be provided in the context of natural learning activities in order to assist caregivers to implement strategies that will increase child learning opportunities and participation in daily life. (g) Family education and training, as defined in §350.1105(5) of this subchapter (relating to Capacity to Provide Early Childhood Intervention Services): (1) must be provided
	(2) enhance the parent's competence to maximize the child's participation and functional abilities within daily routines and activities; and (3) be provided in the context of natural learning activities in order to assist caregivers to implement strategies that will increase child learning opportunities and participation in daily life. (g) Family education and training, as defined in §350.1105(5) of this subchapter (relating to Capacity to Provide Early Childhood Intervention Services): (1) must be provided
	(2) enhance the parent's competence to maximize the child's participation and functional abilities within daily routines and activities; and (3) be provided in the context of natural learning activities in order to assist caregivers to implement strategies that will increase child learning opportunities and participation in daily life. (g) Family education and training, as defined in §350.1105(5) of this subchapter (relating to Capacity to Provide Early Childhood Intervention Services): (1) must be provided
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	(2) enhance the parent's competence to maximize the child's participation and functional abilities within daily routines and activities; and (3) be provided in the context of natural learning activities in order to assist caregivers to implement strategies that will increase child learning opportunities and participation in daily life. (g) Family education and training, as defined in §350.1105(5) of this subchapter (relating to Capacity to Provide Early Childhood Intervention Services): (1) must be provided


	(1) The subrecipient [contractor] may collaborate with other ECI subrecipients [contractors] within their respective consor-tium to administer the funds. (2) The subrecipient [contractor] must identify existing respite resources in the community, including potential respite ser-vice providers and additional funding sources, before authorizing state-funded [state funded] respite reimbursement. (3) The subrecipient [contractor] may provide reimburse-ment for respite services up to the hourly limit set by HHSC
	(1) The subrecipient [contractor] may collaborate with other ECI subrecipients [contractors] within their respective consor-tium to administer the funds. (2) The subrecipient [contractor] must identify existing respite resources in the community, including potential respite ser-vice providers and additional funding sources, before authorizing state-funded [state funded] respite reimbursement. (3) The subrecipient [contractor] may provide reimburse-ment for respite services up to the hourly limit set by HHSC
	(1) The subrecipient [contractor] may collaborate with other ECI subrecipients [contractors] within their respective consor-tium to administer the funds. (2) The subrecipient [contractor] must identify existing respite resources in the community, including potential respite ser-vice providers and additional funding sources, before authorizing state-funded [state funded] respite reimbursement. (3) The subrecipient [contractor] may provide reimburse-ment for respite services up to the hourly limit set by HHSC



	(4) determine the complexity of care, based on the needs of the child; (5) inform the parent of the following: (A) state funds under this provision are limited; (B) the state's annual hourly limits per child; (C) the hourly co-pay based on family size and income; (D) the state's level of reimbursement based upon the complexity of care, frequency, and hourly co-pay; (E) the subrecipient's [contractor's] criteria for prioritiz-ing requests for state funds for reimbursement of respite services and placement on
	(4) determine the complexity of care, based on the needs of the child; (5) inform the parent of the following: (A) state funds under this provision are limited; (B) the state's annual hourly limits per child; (C) the hourly co-pay based on family size and income; (D) the state's level of reimbursement based upon the complexity of care, frequency, and hourly co-pay; (E) the subrecipient's [contractor's] criteria for prioritiz-ing requests for state funds for reimbursement of respite services and placement on
	(4) determine the complexity of care, based on the needs of the child; (5) inform the parent of the following: (A) state funds under this provision are limited; (B) the state's annual hourly limits per child; (C) the hourly co-pay based on family size and income; (D) the state's level of reimbursement based upon the complexity of care, frequency, and hourly co-pay; (E) the subrecipient's [contractor's] criteria for prioritiz-ing requests for state funds for reimbursement of respite services and placement on
	(4) determine the complexity of care, based on the needs of the child; (5) inform the parent of the following: (A) state funds under this provision are limited; (B) the state's annual hourly limits per child; (C) the hourly co-pay based on family size and income; (D) the state's level of reimbursement based upon the complexity of care, frequency, and hourly co-pay; (E) the subrecipient's [contractor's] criteria for prioritiz-ing requests for state funds for reimbursement of respite services and placement on



	§350.1111. Service Delivery Documentation Requirements. Documentation of each service contact must include: (1) the name of the child; (2) the name of the subrecipient; [ECI contractor and] (3) the name and the discipline of the ECI professional; [service provider;] (4) [(3)] the date, start time, length of time, and place of service; (5) [(4)] method (individual or group); (6) [(5)] a description of the techniques by which the provider engaged the family or routine caregiver in activities to meet the devel

	The repeal affects Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1201. Purpose. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 30, 2024. TRD-202404100 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 424-6580 ♦ ♦ 
	The repeal affects Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1201. Purpose. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 30, 2024. TRD-202404100 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 424-6580 ♦ ♦ 
	The repeal affects Texas Government Code Section 531.0055 and Texas Human Resources Code Chapter 73. §350.1201. Purpose. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 30, 2024. TRD-202404100 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 424-6580 ♦ ♦ 

	(6) Transition planning [Planning]--The process of identi-fying and documenting appropriate steps and transition services to sup-port the child and family to smoothly and effectively transition from ECI [early childhood intervention] services to ECSE [LEA special edu-cation] services or other community services, activities, places, or pro-grams that the family would like the child to participate in after exiting ECI [early childhood intervention] services. §350.1207. Transition Planning. (a) Transition plan
	(6) Transition planning [Planning]--The process of identi-fying and documenting appropriate steps and transition services to sup-port the child and family to smoothly and effectively transition from ECI [early childhood intervention] services to ECSE [LEA special edu-cation] services or other community services, activities, places, or pro-grams that the family would like the child to participate in after exiting ECI [early childhood intervention] services. §350.1207. Transition Planning. (a) Transition plan
	(6) Transition planning [Planning]--The process of identi-fying and documenting appropriate steps and transition services to sup-port the child and family to smoothly and effectively transition from ECI [early childhood intervention] services to ECSE [LEA special edu-cation] services or other community services, activities, places, or pro-grams that the family would like the child to participate in after exiting ECI [early childhood intervention] services. §350.1207. Transition Planning. (a) Transition plan

	child to participate in after exiting ECI [early childhood intervention] services; (F) confirmation that the transition notification, which requires child find information to be sent [transmitted] to the LEA [or other relevant agency,] has occurred; (G) program options, if the child is potentially eligible for ECSE [special education] services, for the period from the child's third birthday through the remainder of the school year; and (H) for children who are likely to be eligible for long-term [specialize
	as soon as possible, unless the parent opts out of the disclosure as de-scribed in §350.1213 of this subchapter (relating to The Family's Right to Opt Out of the Local Education Agency Notification). (1) Written parental consent is not required for the subrecipient [contractor] to send the LEA Notification [of Potentially Eligible for Special Education Services, but the parent may opt out of LEA Notification as described in §350.1213 of this subchapter (relating to LEA Notification Opt Out)]. (2) Written pa
	as soon as possible, unless the parent opts out of the disclosure as de-scribed in §350.1213 of this subchapter (relating to The Family's Right to Opt Out of the Local Education Agency Notification). (1) Written parental consent is not required for the subrecipient [contractor] to send the LEA Notification [of Potentially Eligible for Special Education Services, but the parent may opt out of LEA Notification as described in §350.1213 of this subchapter (relating to LEA Notification Opt Out)]. (2) Written pa



	(1) inform the parent of the LEA Notification [of Poten-tially Eligible for Special Education Services] requirements before the parent signs the initial IFSP and annually as part of the annual meeting to review the IFSP; and (2) explain the option to opt out of the LEA Notification [LEA Notification Opt Out] to the parent and the consequences of this option. [choice.] (c) [(b) The parent may choose to opt out of the LEA Notifica-tion of Potentially Eligible for Special Education Services.] The parent must i
	(1) inform the parent of the LEA Notification [of Poten-tially Eligible for Special Education Services] requirements before the parent signs the initial IFSP and annually as part of the annual meeting to review the IFSP; and (2) explain the option to opt out of the LEA Notification [LEA Notification Opt Out] to the parent and the consequences of this option. [choice.] (c) [(b) The parent may choose to opt out of the LEA Notifica-tion of Potentially Eligible for Special Education Services.] The parent must i
	(1) inform the parent of the LEA Notification [of Poten-tially Eligible for Special Education Services] requirements before the parent signs the initial IFSP and annually as part of the annual meeting to review the IFSP; and (2) explain the option to opt out of the LEA Notification [LEA Notification Opt Out] to the parent and the consequences of this option. [choice.] (c) [(b) The parent may choose to opt out of the LEA Notifica-tion of Potentially Eligible for Special Education Services.] The parent must i
	(1) inform the parent of the LEA Notification [of Poten-tially Eligible for Special Education Services] requirements before the parent signs the initial IFSP and annually as part of the annual meeting to review the IFSP; and (2) explain the option to opt out of the LEA Notification [LEA Notification Opt Out] to the parent and the consequences of this option. [choice.] (c) [(b) The parent may choose to opt out of the LEA Notifica-tion of Potentially Eligible for Special Education Services.] The parent must i
	(1) inform the parent of the LEA Notification [of Poten-tially Eligible for Special Education Services] requirements before the parent signs the initial IFSP and annually as part of the annual meeting to review the IFSP; and (2) explain the option to opt out of the LEA Notification [LEA Notification Opt Out] to the parent and the consequences of this option. [choice.] (c) [(b) The parent may choose to opt out of the LEA Notifica-tion of Potentially Eligible for Special Education Services.] The parent must i


	(3) comply with all other requirements in this section re-lated to the family's right to opt out of the LEA Notification [Opt Out]. §350.1215. Reporting Late Local Education Agency [LEA] Notifica-tions. (a) When the subrecipient [contractor] provides the LEA No-tification to the LEA [of Potentially Eligible for Special Education Ser-vices to districts or charter schools] less than 90 days before the child's third birthday, the subrecipient [contractor's ECI program] must in-clude in the notification the rea

	(1) If the subrecipient [contractor] becomes aware of a con-sistent pattern of the LEA representative not attending transition con-ferences, the subrecipient [contractor] must make efforts to meet with the LEA to reach a cooperative agreement to maximize LEA participa-tion. (2) The subrecipient may [One option is to] encourage the LEA representative to participate in the meeting by phone if unable to attend the meeting face-to-face. [in person.] (e) [(f)] If the parent gives approval to have an LEA transiti
	(1) If the subrecipient [contractor] becomes aware of a con-sistent pattern of the LEA representative not attending transition con-ferences, the subrecipient [contractor] must make efforts to meet with the LEA to reach a cooperative agreement to maximize LEA participa-tion. (2) The subrecipient may [One option is to] encourage the LEA representative to participate in the meeting by phone if unable to attend the meeting face-to-face. [in person.] (e) [(f)] If the parent gives approval to have an LEA transiti
	(1) If the subrecipient [contractor] becomes aware of a con-sistent pattern of the LEA representative not attending transition con-ferences, the subrecipient [contractor] must make efforts to meet with the LEA to reach a cooperative agreement to maximize LEA participa-tion. (2) The subrecipient may [One option is to] encourage the LEA representative to participate in the meeting by phone if unable to attend the meeting face-to-face. [in person.] (e) [(f)] If the parent gives approval to have an LEA transiti
	(1) If the subrecipient [contractor] becomes aware of a con-sistent pattern of the LEA representative not attending transition con-ferences, the subrecipient [contractor] must make efforts to meet with the LEA to reach a cooperative agreement to maximize LEA participa-tion. (2) The subrecipient may [One option is to] encourage the LEA representative to participate in the meeting by phone if unable to attend the meeting face-to-face. [in person.] (e) [(f)] If the parent gives approval to have an LEA transiti



	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on August 30, 2024. TRD-202404101 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 424-6580 ♦ ♦ ♦ SUBCHAPTER M. CHILD AND FAMILY OUTCOMES 26 TAC §350.1301 STATUTORY AUTHORITY The repeal is authorized by Texas Governme

	(a) The subrecipient [contractor] must collect and report in-formation on child outcomes as directed by HHSC ECI and use that information to improve results for children and families. (b) Child outcomes address three areas of child functioning necessary for each child to be an active and successful participant at home and in the community. These three outcomes are that children will: (1) have positive social relationships; (2) acquire and use knowledge and skills; and (3) take appropriate action to meet the
	(a) The subrecipient [contractor] must collect and report in-formation on child outcomes as directed by HHSC ECI and use that information to improve results for children and families. (b) Child outcomes address three areas of child functioning necessary for each child to be an active and successful participant at home and in the community. These three outcomes are that children will: (1) have positive social relationships; (2) acquire and use knowledge and skills; and (3) take appropriate action to meet the
	(a) The subrecipient [contractor] must collect and report in-formation on child outcomes as directed by HHSC ECI and use that information to improve results for children and families. (b) Child outcomes address three areas of child functioning necessary for each child to be an active and successful participant at home and in the community. These three outcomes are that children will: (1) have positive social relationships; (2) acquire and use knowledge and skills; and (3) take appropriate action to meet the
	(a) The subrecipient [contractor] must collect and report in-formation on child outcomes as directed by HHSC ECI and use that information to improve results for children and families. (b) Child outcomes address three areas of child functioning necessary for each child to be an active and successful participant at home and in the community. These three outcomes are that children will: (1) have positive social relationships; (2) acquire and use knowledge and skills; and (3) take appropriate action to meet the
	(a) The subrecipient [contractor] must collect and report in-formation on child outcomes as directed by HHSC ECI and use that information to improve results for children and families. (b) Child outcomes address three areas of child functioning necessary for each child to be an active and successful participant at home and in the community. These three outcomes are that children will: (1) have positive social relationships; (2) acquire and use knowledge and skills; and (3) take appropriate action to meet the


	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 424-6580 ♦ ♦ ♦ SUBCHAPTER N. FAMILY COST SHARE SYSTEM 26 TAC §350.1401 STATUTORY AUTHORITY The repeal is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, as well as Texas Govern-ment Code §2001.03

	(2) Adjusted income [Income]--The dollar amount equal to the family's annual gross income minus their allowable deductions. The subrecipient [contractor] uses adjusted income to determine the family's ability to pay and to calculate the family's maximum charge. (3) Allowable deductions [Deductions]--Certain unreim-bursed family expenses that are subtracted from the family's gross income to calculate their adjusted income. (4) CHIP--The Children's Health Insurance Program [(CHIP)] administered by HHSC. (5) D
	(2) Adjusted income [Income]--The dollar amount equal to the family's annual gross income minus their allowable deductions. The subrecipient [contractor] uses adjusted income to determine the family's ability to pay and to calculate the family's maximum charge. (3) Allowable deductions [Deductions]--Certain unreim-bursed family expenses that are subtracted from the family's gross income to calculate their adjusted income. (4) CHIP--The Children's Health Insurance Program [(CHIP)] administered by HHSC. (5) D
	(2) Adjusted income [Income]--The dollar amount equal to the family's annual gross income minus their allowable deductions. The subrecipient [contractor] uses adjusted income to determine the family's ability to pay and to calculate the family's maximum charge. (3) Allowable deductions [Deductions]--Certain unreim-bursed family expenses that are subtracted from the family's gross income to calculate their adjusted income. (4) CHIP--The Children's Health Insurance Program [(CHIP)] administered by HHSC. (5) D
	(2) Adjusted income [Income]--The dollar amount equal to the family's annual gross income minus their allowable deductions. The subrecipient [contractor] uses adjusted income to determine the family's ability to pay and to calculate the family's maximum charge. (3) Allowable deductions [Deductions]--Certain unreim-bursed family expenses that are subtracted from the family's gross income to calculate their adjusted income. (4) CHIP--The Children's Health Insurance Program [(CHIP)] administered by HHSC. (5) D


	(2) evaluation and assessment; (3) development of the IFSP; (4) services for children who are deaf or hard of hearing or who have visual impairments; [to children with auditory or visual impairments that are required by an individualized education program (IEP) pursuant to Texas Education Code, §29.003(b)(1);] (5) case management; (6) translation and interpreter services; and (7) administrative and coordination activities related to the implementation of procedural safeguards and other components of the sta
	(2) evaluation and assessment; (3) development of the IFSP; (4) services for children who are deaf or hard of hearing or who have visual impairments; [to children with auditory or visual impairments that are required by an individualized education program (IEP) pursuant to Texas Education Code, §29.003(b)(1);] (5) case management; (6) translation and interpreter services; and (7) administrative and coordination activities related to the implementation of procedural safeguards and other components of the sta
	(2) evaluation and assessment; (3) development of the IFSP; (4) services for children who are deaf or hard of hearing or who have visual impairments; [to children with auditory or visual impairments that are required by an individualized education program (IEP) pursuant to Texas Education Code, §29.003(b)(1);] (5) case management; (6) translation and interpreter services; and (7) administrative and coordination activities related to the implementation of procedural safeguards and other components of the sta
	(2) evaluation and assessment; (3) development of the IFSP; (4) services for children who are deaf or hard of hearing or who have visual impairments; [to children with auditory or visual impairments that are required by an individualized education program (IEP) pursuant to Texas Education Code, §29.003(b)(1);] (5) case management; (6) translation and interpreter services; and (7) administrative and coordination activities related to the implementation of procedural safeguards and other components of the sta





	placement on the HHSC ECI sliding fee scale, [Texas Health and Human Services Commission (HHSC) Early Childhood Intervention (ECI) Sliding Fee Scale,] as described in §350.1431 of this subchapter (relating to Texas Health and Human Services Commission Early Childhood Intervention [HHSC ECI] Sliding Fee Scale). §350.1431. Texas Health and Human Services Commission [(HHSC)] Early Childhood Intervention [(ECI)] Sliding Fee Scale. (a) The subrecipient [contractor] must provide the family with a copy of the HHSC
	placement on the HHSC ECI sliding fee scale, [Texas Health and Human Services Commission (HHSC) Early Childhood Intervention (ECI) Sliding Fee Scale,] as described in §350.1431 of this subchapter (relating to Texas Health and Human Services Commission Early Childhood Intervention [HHSC ECI] Sliding Fee Scale). §350.1431. Texas Health and Human Services Commission [(HHSC)] Early Childhood Intervention [(ECI)] Sliding Fee Scale. (a) The subrecipient [contractor] must provide the family with a copy of the HHSC
	placement on the HHSC ECI sliding fee scale, [Texas Health and Human Services Commission (HHSC) Early Childhood Intervention (ECI) Sliding Fee Scale,] as described in §350.1431 of this subchapter (relating to Texas Health and Human Services Commission Early Childhood Intervention [HHSC ECI] Sliding Fee Scale). §350.1431. Texas Health and Human Services Commission [(HHSC)] Early Childhood Intervention [(ECI)] Sliding Fee Scale. (a) The subrecipient [contractor] must provide the family with a copy of the HHSC
	The Executive Commissioner of the Texas Health and Hu-man Services Commission (HHSC) proposes amendments to §§745.11, 745.8906, 745.8911, 745.8913, 745.8914, 745.8925, 745.8933, 745.8965, 745.8967, 745.8976, and 745.9028 -745.9030; the repeal of §§745.8901, 745.8903, 745.8905, 745.8907 -745.8909, 745.8923, and 745.9025 -745.9027; and new §§745.8905, 745.8907 and 745.9023 -745.9027. BACKGROUND AND PURPOSE The purpose of the proposal is to update and clarify some of the rules pertaining to the licensure of ad

	SECTION-BY-SECTION SUMMARY The proposed amendment to §745.11 clarifies that the term "Child Care Regulation" also represents the Child Care Regula-tion department of HHSC. The proposed repeal of §745.8901 deletes the rule as no longer necessary because the content of subsection (a) is incorporated into proposed new §745.8905 and subsection (b) is incorporated into proposed new §745.8907. The proposed repeal of §745.8903 deletes the rule as no longer necessary because the content of subsection (a) is incorpo
	posed rule also clarifies the language for better readability and understanding. The proposed amendment to §745.8914 (1) replaces "Licensing" and "we" with "Child Care Regulation (CCR)"; and (2) provides an example to further clarify "scope of work authorized to be performed under the license issued by the other state." The proposed repeal of §745.8923 deletes the rule as no longer necessary because (1) the portion of the rule stating CCR may issue a provisional CCAL has been incorporated into proposed amen
	posed rule also clarifies the language for better readability and understanding. The proposed amendment to §745.8914 (1) replaces "Licensing" and "we" with "Child Care Regulation (CCR)"; and (2) provides an example to further clarify "scope of work authorized to be performed under the license issued by the other state." The proposed repeal of §745.8923 deletes the rule as no longer necessary because (1) the portion of the rule stating CCR may issue a provisional CCAL has been incorporated into proposed amen


	competency in the examination, experience, or education re-quirements for an administrator's license. The proposed repeal of §745.9026 deletes the rule as no longer necessary because the content has been further clarified and incorporated and divided into proposed new §§745.9024, 745.9025, and 745.9026. Proposed new §745.9026 (1) incorporates the portion of the re-peal of §745.9026 that waives the application and examination fees for a military member, spouse, or veteran who meets the requirements to obtain
	competency in the examination, experience, or education re-quirements for an administrator's license. The proposed repeal of §745.9026 deletes the rule as no longer necessary because the content has been further clarified and incorporated and divided into proposed new §§745.9024, 745.9025, and 745.9026. Proposed new §745.9026 (1) incorporates the portion of the re-peal of §745.9026 that waives the application and examination fees for a military member, spouse, or veteran who meets the requirements to obtain
	competency in the examination, experience, or education re-quirements for an administrator's license. The proposed repeal of §745.9026 deletes the rule as no longer necessary because the content has been further clarified and incorporated and divided into proposed new §§745.9024, 745.9025, and 745.9026. Proposed new §745.9026 (1) incorporates the portion of the re-peal of §745.9026 that waives the application and examination fees for a military member, spouse, or veteran who meets the requirements to obtain
	FISCAL NOTE Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the rules will be in effect, enforc-ing or administering the rules does not have foreseeable implica-tions relating to costs or revenues of state or local governments. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rules will be in effect: (1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed ru

	ist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Questions about the content of this proposal may be directed by email to Gerry.Williams@hhs.texas.gov. Written comments on the proposal may be submitted to Gerry Williams, Rules Writer, Child Care Regulation, Texas Health and Human Services Commission, E-550, P.O. Box 149030, Austin, Texas 78714-9030; or by email to CCRRules@hhs.texas.gov. To be considered, comments must
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	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 438-3269 ♦ ♦ ♦ SUBCHAPTER N. ADMINISTRATOR'S LICENSING DIVISION 1. OVERVIEW OF ADMINISTRA-TOR'S LICENSING 26 TAC §§745.8901, 745.8903, 745.8905, 745.8907 -745.8909, 745.8923 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and pr
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	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 438-3269 ♦ ♦ ♦ SUBCHAPTER N. ADMINISTRATOR'S LICENSING DIVISION 1. OVERVIEW OF ADMINISTRA-TOR'S LICENSING 26 TAC §§745.8901, 745.8903, 745.8905, 745.8907 -745.8909, 745.8923 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and pr
	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: October 13, 2024 For further information, please call: (512) 438-3269 ♦ ♦ ♦ SUBCHAPTER N. ADMINISTRATOR'S LICENSING DIVISION 1. OVERVIEW OF ADMINISTRA-TOR'S LICENSING 26 TAC §§745.8901, 745.8903, 745.8905, 745.8907 -745.8909, 745.8923 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and pr



	26 TAC §§745.8905 -745.8907, 745.8911, 745.8913, 745.8914, 745.8925 STATUTORY AUTHORITY The amendments and new rules are authorized by Texas Gov-ernment Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; Texas Human Resources Code (HRC) §43.005, which states the Executive Commissioner for HHSC may adopt rules to ad-minister Chapter 43; and Texas Occupations Code §§55.004, 55.0041, and
	26 TAC §§745.8905 -745.8907, 745.8911, 745.8913, 745.8914, 745.8925 STATUTORY AUTHORITY The amendments and new rules are authorized by Texas Gov-ernment Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; Texas Human Resources Code (HRC) §43.005, which states the Executive Commissioner for HHSC may adopt rules to ad-minister Chapter 43; and Texas Occupations Code §§55.004, 55.0041, and
	26 TAC §§745.8905 -745.8907, 745.8911, 745.8913, 745.8914, 745.8925 STATUTORY AUTHORITY The amendments and new rules are authorized by Texas Gov-ernment Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; Texas Human Resources Code (HRC) §43.005, which states the Executive Commissioner for HHSC may adopt rules to ad-minister Chapter 43; and Texas Occupations Code §§55.004, 55.0041, and
	26 TAC §§745.8905 -745.8907, 745.8911, 745.8913, 745.8914, 745.8925 STATUTORY AUTHORITY The amendments and new rules are authorized by Texas Gov-ernment Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; Texas Human Resources Code (HRC) §43.005, which states the Executive Commissioner for HHSC may adopt rules to ad-minister Chapter 43; and Texas Occupations Code §§55.004, 55.0041, and
	(a) A person must have a full Child-Care Administrator's Li-cense (CCAL) to serve as a child-care administrator for a general resi-dential operation, including a residential treatment center, except: (1) When serving as a child-care administrator for an ex-empt general residential operation that only provides emergency care services according to §745.8911 of this division (relating to When may a person serve as a child-care administrator of a general residential op-eration that only provides emergency care 
	(a) A person must have a full Child-Care Administrator's Li-cense (CCAL) to serve as a child-care administrator for a general resi-dential operation, including a residential treatment center, except: (1) When serving as a child-care administrator for an ex-empt general residential operation that only provides emergency care services according to §745.8911 of this division (relating to When may a person serve as a child-care administrator of a general residential op-eration that only provides emergency care 
	(a) A person must have a full Child-Care Administrator's Li-cense (CCAL) to serve as a child-care administrator for a general resi-dential operation, including a residential treatment center, except: (1) When serving as a child-care administrator for an ex-empt general residential operation that only provides emergency care services according to §745.8911 of this division (relating to When may a person serve as a child-care administrator of a general residential op-eration that only provides emergency care 
	(a) A person must have a full Child-Care Administrator's Li-cense (CCAL) to serve as a child-care administrator for a general resi-dential operation, including a residential treatment center, except: (1) When serving as a child-care administrator for an ex-empt general residential operation that only provides emergency care services according to §745.8911 of this division (relating to When may a person serve as a child-care administrator of a general residential op-eration that only provides emergency care 




	§745.8917 of this division (relating to How do I qualify for a full Child-Placing Agency Administrator's License (CPAAL)?), or both, [any prerequisite for you to get an administrator's license from us] if the applicant [you have a valid administrator's license from another state and]: (1) Is licensed in good standing by another state; and (2) Either: (A) CCR determines the [The] other state's license re-quirements are substantially equivalent to the requirements for a license according to [under this subcha
	§745.8917 of this division (relating to How do I qualify for a full Child-Placing Agency Administrator's License (CPAAL)?), or both, [any prerequisite for you to get an administrator's license from us] if the applicant [you have a valid administrator's license from another state and]: (1) Is licensed in good standing by another state; and (2) Either: (A) CCR determines the [The] other state's license re-quirements are substantially equivalent to the requirements for a license according to [under this subcha

	not meet the minimum management or supervisory experience required for a full CCAL? If an applicant does [you do] not meet the minimum management or su-pervisory experience in §745.8919(a) of this division (relating to What qualifies as one year of experience in management or supervision of personnel and programs required for a full Child-Care Administrator's License (CCAL) or full Child-Placing Agency Administrator's License (CPAAL)?), the applicant [you] will qualify for, and Child Care Reg-ulation (CCR) 
	not meet the minimum management or supervisory experience required for a full CCAL? If an applicant does [you do] not meet the minimum management or su-pervisory experience in §745.8919(a) of this division (relating to What qualifies as one year of experience in management or supervision of personnel and programs required for a full Child-Care Administrator's License (CCAL) or full Child-Placing Agency Administrator's License (CPAAL)?), the applicant [you] will qualify for, and Child Care Reg-ulation (CCR) 




	(1) A completed Application for a Child Care Administra-tor License or a Child-Placing Agency Administrator License (Form 3015) [application form]; (2) An official, stamped [A] transcript or certification on letterhead [of verification] from the appropriate educational institutions to substantiate [your] educational qualifications; (3) Three completed references, using Administrator Li-censing -Reference for an Applicant (Form 3016), including: (A) Two professional references who can attest to work experien
	(1) A completed Application for a Child Care Administra-tor License or a Child-Placing Agency Administrator License (Form 3015) [application form]; (2) An official, stamped [A] transcript or certification on letterhead [of verification] from the appropriate educational institutions to substantiate [your] educational qualifications; (3) Three completed references, using Administrator Li-censing -Reference for an Applicant (Form 3016), including: (A) Two professional references who can attest to work experien
	(1) A completed Application for a Child Care Administra-tor License or a Child-Placing Agency Administrator License (Form 3015) [application form]; (2) An official, stamped [A] transcript or certification on letterhead [of verification] from the appropriate educational institutions to substantiate [your] educational qualifications; (3) Three completed references, using Administrator Li-censing -Reference for an Applicant (Form 3016), including: (A) Two professional references who can attest to work experien
	(1) A completed Application for a Child Care Administra-tor License or a Child-Placing Agency Administrator License (Form 3015) [application form]; (2) An official, stamped [A] transcript or certification on letterhead [of verification] from the appropriate educational institutions to substantiate [your] educational qualifications; (3) Three completed references, using Administrator Li-censing -Reference for an Applicant (Form 3016), including: (A) Two professional references who can attest to work experien
	(1) A completed Application for a Child Care Administra-tor License or a Child-Placing Agency Administrator License (Form 3015) [application form]; (2) An official, stamped [A] transcript or certification on letterhead [of verification] from the appropriate educational institutions to substantiate [your] educational qualifications; (3) Three completed references, using Administrator Li-censing -Reference for an Applicant (Form 3016), including: (A) Two professional references who can attest to work experien


	by another state [Documentation related to each administrator's license currently held outside of Texas]; and (5) [(2)] A copy of the regulations pertaining to the [current out-of-state administrator's] license issued by another state or a web address where the regulations can be found. (d) A military member, military spouse, or military veteran ap-plying for an administrator's license through alternative licensing or by demonstrating other methods of competency must comply with the application requirements
	by another state [Documentation related to each administrator's license currently held outside of Texas]; and (5) [(2)] A copy of the regulations pertaining to the [current out-of-state administrator's] license issued by another state or a web address where the regulations can be found. (d) A military member, military spouse, or military veteran ap-plying for an administrator's license through alternative licensing or by demonstrating other methods of competency must comply with the application requirements


	If an applicant believes [you believe] that CCR [we] did not process the [your] application within the appropriate timeframes, the appli-cant [you] may request that the Associate [Assistant] Commissioner for Child Care Regulation [Child-Care Licensing] review the situation. The applicant [You] must submit the [your] written request for [the] review within 30 days after the CCR timeframe [our time limit] ex-pires. The applicant [You] must send the [your] request to: Associate [Assistant] Commissioner for Chi
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	this section, CCR will waive the examination, experience, and edu-cation prerequisites for an administrator's license in §745.8915 of this subchapter (relating to How do I qualify for a full Child-Care Admin-istrator's License (CCAL)?), §745.8917 of this subchapter (relating to How do I qualify for a full Child-Placing Agency Administrator's Li-cense (CPAAL)?), or both. (c) To be eligible to obtain a license under this section, the military member, military spouse, or military veteran must not be: (1) Prohi
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	without a license, the application must meet the requirements in this chart. Figure: 26 TAC §745.9027(a) (b) An application is incomplete if it fails to include any re-quirement of this section, as applicable. §745.9028. When and how will Child Care Regulation (CCR) [Will Licensing] expedite the [review of an] application process for [of] a military member, military spouse, or military veteran? (a) Subsections (b) -(d) of this section apply to an application from: (1) A military member, military spouse, or 
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	(2) Meets [Meet] the other requirements in this section. (b) To [In order for us to] evaluate whether the military mem-ber or military spouse is [you are currently] licensed in good standing by [in] another state with requirements that are substantially equivalent to the requirements for an administrator's license under this subchapter, the military member or military spouse [you] must submit: (1) An Application for a Child-Care Administrator's Li-cense or a Child-Placing Agency Administrator's License (For
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	[(1)] [You] must comply with all other applicable statutes, rules, and minimum standards [laws and regulations], including those relating to: (1) [(A)] Administrator's Licensing in this subchapter and Chapter 43 of the Texas Human Resources Code; (2) [(B)] Subchapter F of this chapter (relating to Back-ground Checks) when employed by a general residential operation or a child-placing agency; and (3) [(C)] Minimum standards for general residential oper-ations and child-placing agencies. [; and] (f) [(2)] The



	CHAPTER 30. OCCUPATIONAL LICENSES AND REGISTRATIONS The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes new Texas Administrative Code (TAC) §30.344 and §30.394 and the amendments to 30 TAC §§30.5, 30.7, 30.14, 30.18, 30.20, 30.24, 30.26, 30.28, 30.185, 30.340, 30.342, 30.350, 30.387, 30.390, and 30.392. Background and Summary of the Factual Basis for the Proposed Rules Legislative Implementation House Bill (HB) 1845 amended Texas Water Code (TWC) Chap-ter 37, Occupational Li
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	to the Federal Bureau of Investigation's (FBI) fingerprinting to allow the commission to more timely meet the statutory require-ment to automatically revoke a license or registration upon an individual's imprisonment following a criminal conviction, felony community supervision revocation, revocation of parole, or revo-cation of mandatory supervision, as stated in TOC §53.021(b). Currently, the ED does not have a way to timely know when a licensee is imprisoned due to a felony conviction until they apply fo
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	The commission proposes to amend existing 30 TAC §30.7(7) (proposed §30.7(5)) to update the terms used for training deliv-ery methods. The three types of approved training delivery meth-ods include in-person (occurs at the same place and time for the instructor and student), live-online (occurs at the same time for the instructor and student, but not at the same place), and self-paced training (occurs with a separation of both place and time between the instructor and student). The following terms were remo
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	The commission proposes to add 30 TAC §30.7(22) to define "prerecorded training" as training that has been previously recorded or developed through and online platform that is not delivered in person or in real-time. This type of training occurs with a separation of both place and time between the instructor and student. The commission proposes to amend existing 30 TAC §30.7(20) (proposed §30.7(24)) to clarify that a "qualified instructor" is an individual that is approved to teach a TCEQ-approved core oc-c

	ted prior to taking an exam. Since individual registrations have no examination requirement, "if applicable" was added. The commission proposes to add 30 TAC §30.18(b) to require applicants for an initial license or individual registration to sub-mit a set of fingerprints with their application, for the purpose of obtaining a criminal history record from the Texas Department of Public Safety (TXDPS) and FBI, unless a waiver is approved by the executive director to submit their criminal history information t
	"void" to clarify that an application expires if the deficiencies have not been resolved. The commission proposes to amend 30 TAC §30.20(d) and (e) to replace the term "void" with the term "expired" to clarify that an application expires if the deficiencies have not been resolved. An application expires after 365 days from the approval date of the application or failing the same examination four times. The commission proposes to add 30 TAC §30.24(c) to require applicants for a renewal license or individual 
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	The commission proposes to add 30 TAC §30.28(c) to clarify the types of delivery methods for which the executive director may approve training. Training delivery methods include in-per-son (occurs at the same place and time for the instructor and student), live-online (occurs at the same time for the instructor and student, but not at the same place, and self-paced training (occurs with a separation of both place and time between the in-structor and student), as defined in §30.7. Subsequent sections have be
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	the minimum requirements by wastewater operator license type. The Provisional Class D License has no education or work ex-perience required and has 20 hours of required training. The commission also proposes to update Figure: 30 TAC §30.340(f) to add the Provisional Class D Wastewater License to the table. The table shows the required courses and elective courses for each type of wastewater operator license. The Provisional Class D Wastewater Operator License requires the Basic Wastewater Operation course a
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	The commission proposes to add proposed 30 TAC §30.387(8) and (9) to add definitions for "resiliency continuing education training" and "resiliency overview course". The "resiliency continuing education" refers to any training on resiliency topics that TCEQ approves to count toward the resiliency training that is required to renew a water operator license. The "resiliency overview course" refers to the overview of the resiliency topics, as outlined by the ED, that is required for a new or upgraded water ope
	tors can either meet the continuing education requirements or pass the applicable exam again to be eligible to renew their li-cense. The option to renew a license by taking the exam again was offered in the past to all license types, however this op-tion was removed for all other licenses except for water and wastewater operators. To ensure that all water operators take the required resiliency CEs, the option to renew through re-ex-amination needs to be discontinued. To maintain consistency, this option wil
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	because savings would only apply to new applicants. Existing licensees will have already been fingerprinted by this time, so TCEQ will be responsible for the $1 fee in years four and five for these new applicants. Proposed changes to 30 TAC §§30.340, 30.344, and 30.394, which would create new Provisional Class D Licenses for wa-ter and wastewater operators that do not have a high school diploma or its equivalent, would result in increased revenue for TCEQ. TCEQ would receive $74 as an application fee for ea
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	No adverse fiscal implications are anticipated for small or micro-businesses due to the implementation or administration of the proposed rule for the first five-year period the proposed rules are in effect. Small Business Regulatory Flexibility Analysis The commission reviewed this proposed rulemaking and deter-mined that a Small Business Regulatory Flexibility Analysis is not required because the proposed rule does not adversely af-fect a small or micro-business in a material way for the first five years t
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	unless the rule is specifically required by state law; 2) exceed an express requirement of state law, unless the rule is specifically required by federal law; 3) exceed a requirement of a delega-tion agreement or contract between the state and an agency or representative of the federal government to implement a state and federal program; or 4) adopt a rule solely under the general powers of the agency instead of under a specific state law. In this case, the proposed rules do not meet any of these re-quireme
	able to discuss the proposal 30 minutes prior to the hearing at 1:30 p.m. Individuals who plan to attend the hearing virtually and want to provide oral comments and/or want their attendance on record must register by Tuesday, October 8, 2024. To register for the hearing, please email Rules@tceq.texas.gov and provide the fol-lowing information: your name, your affiliation, your email ad-dress, your phone number, and whether or not you plan to pro-vide oral comments during the hearing. Instructions for partic
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	The proposed rules implement TWC, §37.045 as added by House Bill (HB) 1845; 30 TOC, §60.002 as added by HB 2453; and 30 TOC, §55.0041 and §55.005(a) as amended by Senate Bill 422. §30.5. General Provisions. (a) A person must be licensed or registered by the commission before engaging in an activity, occupation, or profession described by Texas Water Code, §§26.0301, 26.345, 26.452, 26.456, Texas Health and Safety Code, §§341.033, 341.034, 361.027, 366.071, 366.0515, or Texas Occupations Code, §1903.251 and 
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	The proposed rules implement TWC, §37.045 as added by House Bill (HB) 1845; 30 TOC, §60.002 as added by HB 2453; and 30 TOC, §55.0041 and §55.005(a) as amended by Senate Bill 422. §30.5. General Provisions. (a) A person must be licensed or registered by the commission before engaging in an activity, occupation, or profession described by Texas Water Code, §§26.0301, 26.345, 26.452, 26.456, Texas Health and Safety Code, §§341.033, 341.034, 361.027, 366.071, 366.0515, or Texas Occupations Code, §1903.251 and 
	training after demonstration of hands-on subject matter expertise, knowledge of and experience with educational principles, and effec-tive instructional designs. [(4) Approved conference and webinar training providers--Governmental entities or their designated agents, associations, or col-leges as listed by accrediting agencies that are recognized by the United States Department of Education and that have been approved by the ex-ecutive director to provide conference and webinar training.] [(5) Approved dis

	(13) Distributor--Any person or nongovernmental organi-zation that sells a product primarily to individuals maintaining occupa-tional licenses or registrations administered by the agency. (14) High school diploma--An earned high school diploma from a United States high school, an accredited secondary school equivalent to that of United States high school, or a passing score on the general education development (GED) test that indicates a high school graduation level. (15) Home school diploma--An earned dipl
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	(28) [(23)] Subject matter expert--A person having a min-imum of three years of hands-on work-related experience and expert knowledge in a particular content area or areas as relates to training. [(24) Technology-based training--The term technol-ogy-based training as used in the context of this chapter includes training offered through computer equipment or through a website (also known as on-line training or e-learning).] (29) [(25)] Training credit--Hours awarded by the execu-tive director for successful 
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	(a) Applications for initial licenses and individual registrations shall be made on a standard form provided by the executive director. The application must be submitted to the executive director with the fee according to §30.30 of this title (relating to Terms and Fees for Licenses and Registrations). The application must be submitted to the executive director before the applicant may take the examination, if applicable. (b) Applicants must submit a set of fingerprints for the purpose of obtaining a crimin
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	(a) Applications for initial licenses and individual registrations shall be made on a standard form provided by the executive director. The application must be submitted to the executive director with the fee according to §30.30 of this title (relating to Terms and Fees for Licenses and Registrations). The application must be submitted to the executive director before the applicant may take the examination, if applicable. (b) Applicants must submit a set of fingerprints for the purpose of obtaining a crimin
	(a) Applications for initial licenses and individual registrations shall be made on a standard form provided by the executive director. The application must be submitted to the executive director with the fee according to §30.30 of this title (relating to Terms and Fees for Licenses and Registrations). The application must be submitted to the executive director before the applicant may take the examination, if applicable. (b) Applicants must submit a set of fingerprints for the purpose of obtaining a crimin
	(a) Applications for initial licenses and individual registrations shall be made on a standard form provided by the executive director. The application must be submitted to the executive director with the fee according to §30.30 of this title (relating to Terms and Fees for Licenses and Registrations). The application must be submitted to the executive director before the applicant may take the examination, if applicable. (b) Applicants must submit a set of fingerprints for the purpose of obtaining a crimin


	(k) [(i)] The executive director shall determine whether an ap-plicant meets the requirements of this subchapter. If all requirements have been met, the executive director shall issue the license. The li-cense shall be valid for the term specified in Subchapters B -L of this chapter (relating to Backflow Prevention Assembly Testers; Customer Service Inspectors; Landscape Irrigators, Irrigation Technicians, and Irrigation Inspectors; Leaking Petroleum Storage Tank Corrective Ac-tion Project Managers and Spec
	(k) [(i)] The executive director shall determine whether an ap-plicant meets the requirements of this subchapter. If all requirements have been met, the executive director shall issue the license. The li-cense shall be valid for the term specified in Subchapters B -L of this chapter (relating to Backflow Prevention Assembly Testers; Customer Service Inspectors; Landscape Irrigators, Irrigation Technicians, and Irrigation Inspectors; Leaking Petroleum Storage Tank Corrective Ac-tion Project Managers and Spec


	(j) An individual who wishes to observe a religious holy day on which the individual's religious beliefs prevent the individual from taking an examination scheduled by the agency on that religious holy day shall be allowed to take the examination on an alternate date. (k) The executive director may deny an individual the oppor-tunity to take a licensing examination on the grounds that the individual has been convicted of an offense, other than an offense punishable as a Class C misdemeanor, that: (1) direct
	(j) An individual who wishes to observe a religious holy day on which the individual's religious beliefs prevent the individual from taking an examination scheduled by the agency on that religious holy day shall be allowed to take the examination on an alternate date. (k) The executive director may deny an individual the oppor-tunity to take a licensing examination on the grounds that the individual has been convicted of an offense, other than an offense punishable as a Class C misdemeanor, that: (1) direct
	(j) An individual who wishes to observe a religious holy day on which the individual's religious beliefs prevent the individual from taking an examination scheduled by the agency on that religious holy day shall be allowed to take the examination on an alternate date. (k) The executive director may deny an individual the oppor-tunity to take a licensing examination on the grounds that the individual has been convicted of an offense, other than an offense punishable as a Class C misdemeanor, that: (1) direct


	(1) The executive director shall mail a renewal notification at least 60 days before the license or registration expires to the most recent address provided to the executive director. If a person does not receive a renewal notification, the person is not relieved of the respon-sibility to timely submit a renewal application. (2) The person is responsible for ensuring that the com-pleted renewal application, the renewal fee, and other required infor-mation are submitted to the executive director by the expir
	(1) The executive director shall mail a renewal notification at least 60 days before the license or registration expires to the most recent address provided to the executive director. If a person does not receive a renewal notification, the person is not relieved of the respon-sibility to timely submit a renewal application. (2) The person is responsible for ensuring that the com-pleted renewal application, the renewal fee, and other required infor-mation are submitted to the executive director by the expir
	(1) The executive director shall mail a renewal notification at least 60 days before the license or registration expires to the most recent address provided to the executive director. If a person does not receive a renewal notification, the person is not relieved of the respon-sibility to timely submit a renewal application. (2) The person is responsible for ensuring that the com-pleted renewal application, the renewal fee, and other required infor-mation are submitted to the executive director by the expir



	(i) [(g)] An individual whose license renewal application is not received by the executive director or is not postmarked within 30 days after the license expiration date may not renew the license and must meet the current education, training, and experience requirements, sub-mit a new application with the appropriate fee, and pass the examina-tion. A person whose registration renewal application is not received by the executive director or is not postmarked within 30 days after the expiration date may not r
	(i) [(g)] An individual whose license renewal application is not received by the executive director or is not postmarked within 30 days after the license expiration date may not renew the license and must meet the current education, training, and experience requirements, sub-mit a new application with the appropriate fee, and pass the examina-tion. A person whose registration renewal application is not received by the executive director or is not postmarked within 30 days after the expiration date may not r
	(i) [(g)] An individual whose license renewal application is not received by the executive director or is not postmarked within 30 days after the license expiration date may not renew the license and must meet the current education, training, and experience requirements, sub-mit a new application with the appropriate fee, and pass the examina-tion. A person whose registration renewal application is not received by the executive director or is not postmarked within 30 days after the expiration date may not r
	(i) [(g)] An individual whose license renewal application is not received by the executive director or is not postmarked within 30 days after the license expiration date may not renew the license and must meet the current education, training, and experience requirements, sub-mit a new application with the appropriate fee, and pass the examina-tion. A person whose registration renewal application is not received by the executive director or is not postmarked within 30 days after the expiration date may not r
	(i) [(g)] An individual whose license renewal application is not received by the executive director or is not postmarked within 30 days after the license expiration date may not renew the license and must meet the current education, training, and experience requirements, sub-mit a new application with the appropriate fee, and pass the examina-tion. A person whose registration renewal application is not received by the executive director or is not postmarked within 30 days after the expiration date may not r
	(i) [(g)] An individual whose license renewal application is not received by the executive director or is not postmarked within 30 days after the license expiration date may not renew the license and must meet the current education, training, and experience requirements, sub-mit a new application with the appropriate fee, and pass the examina-tion. A person whose registration renewal application is not received by the executive director or is not postmarked within 30 days after the expiration date may not r



	individual the opportunity to renew a license based on the individual's prior conviction of an offense. §30.26. Recognition of Licenses from Out-of-State; Licenses for Mil-itary Service Members, Military Veterans, or Military Spouses. (a) Except for landscape irrigators the executive director may waive qualifications, training, or examination for individuals with a good compliance history who hold a current license from another state, territory, or country if that state, territory, or country has requiremen

	include, but not be limited to, any combination of the following as de-termined by the executive director: (1) education; (2) continuing education; (3) examinations (written, practical, or a combination of written and practical); (4) letters of good standing; (5) letters of recommendation; (6) work experience; or (7) other methods or options as determined by the execu-tive director. (h) Military service members or military veterans. The execu-tive director shall credit verified military service, training, o
	(1) use the provider's subject matter experts' qualifications to determine the program(s); and (2) request field testing data from training providers to val-idate the hours requested. (f) [(e)] Training providers who submit applications for ap-proval must: (1) utilize a standard form and method provided by the ex-ecutive director; (2) include the applicable fee found in the chart contained in subsection (g) of this section; (3) include supplemental information and materials ac-cording to the specific requir
	(1) use the provider's subject matter experts' qualifications to determine the program(s); and (2) request field testing data from training providers to val-idate the hours requested. (f) [(e)] Training providers who submit applications for ap-proval must: (1) utilize a standard form and method provided by the ex-ecutive director; (2) include the applicable fee found in the chart contained in subsection (g) of this section; (3) include supplemental information and materials ac-cording to the specific requir
	(1) use the provider's subject matter experts' qualifications to determine the program(s); and (2) request field testing data from training providers to val-idate the hours requested. (f) [(e)] Training providers who submit applications for ap-proval must: (1) utilize a standard form and method provided by the ex-ecutive director; (2) include the applicable fee found in the chart contained in subsection (g) of this section; (3) include supplemental information and materials ac-cording to the specific requir



	(6) include regular monitoring of student comprehen-sion throughout the training and provide feedback from the training provider, instructor, or subject matter expert to the student; (7) verify student's identity; (8) [(7)] be monitored for successful student completion; (9) [(8)] track student time and progress toward completing learning objectives; and (10) [(9)] utilize, at a minimum, subject matter experts and instructional design experts or effective qualified instructors to develop training materials 
	(6) include regular monitoring of student comprehen-sion throughout the training and provide feedback from the training provider, instructor, or subject matter expert to the student; (7) verify student's identity; (8) [(7)] be monitored for successful student completion; (9) [(8)] track student time and progress toward completing learning objectives; and (10) [(9)] utilize, at a minimum, subject matter experts and instructional design experts or effective qualified instructors to develop training materials 
	(6) include regular monitoring of student comprehen-sion throughout the training and provide feedback from the training provider, instructor, or subject matter expert to the student; (7) verify student's identity; (8) [(7)] be monitored for successful student completion; (9) [(8)] track student time and progress toward completing learning objectives; and (10) [(9)] utilize, at a minimum, subject matter experts and instructional design experts or effective qualified instructors to develop training materials 
	(6) include regular monitoring of student comprehen-sion throughout the training and provide feedback from the training provider, instructor, or subject matter expert to the student; (7) verify student's identity; (8) [(7)] be monitored for successful student completion; (9) [(8)] track student time and progress toward completing learning objectives; and (10) [(9)] utilize, at a minimum, subject matter experts and instructional design experts or effective qualified instructors to develop training materials 
	(6) include regular monitoring of student comprehen-sion throughout the training and provide feedback from the training provider, instructor, or subject matter expert to the student; (7) verify student's identity; (8) [(7)] be monitored for successful student completion; (9) [(8)] track student time and progress toward completing learning objectives; and (10) [(9)] utilize, at a minimum, subject matter experts and instructional design experts or effective qualified instructors to develop training materials 
	(6) include regular monitoring of student comprehen-sion throughout the training and provide feedback from the training provider, instructor, or subject matter expert to the student; (7) verify student's identity; (8) [(7)] be monitored for successful student completion; (9) [(8)] track student time and progress toward completing learning objectives; and (10) [(9)] utilize, at a minimum, subject matter experts and instructional design experts or effective qualified instructors to develop training materials 



	(6) the training promotes or endorses products, product lines, or services from a manufacturer, distributor, or service provider; (7) the training credits for successfully completed training are not electronically submitted within 14 business days of course com-pletion; (8) the records, rosters, or application materials have been falsified; (9) the training provider does not comply with a training recall; (10) the training provider is not active or training has not been conducted for three or more years; or
	(6) the training promotes or endorses products, product lines, or services from a manufacturer, distributor, or service provider; (7) the training credits for successfully completed training are not electronically submitted within 14 business days of course com-pletion; (8) the records, rosters, or application materials have been falsified; (9) the training provider does not comply with a training recall; (10) the training provider is not active or training has not been conducted for three or more years; or
	(6) the training promotes or endorses products, product lines, or services from a manufacturer, distributor, or service provider; (7) the training credits for successfully completed training are not electronically submitted within 14 business days of course com-pletion; (8) the records, rosters, or application materials have been falsified; (9) the training provider does not comply with a training recall; (10) the training provider is not active or training has not been conducted for three or more years; or



	reference required by the delivery method and as approved by the ex-ecutive director; (13) verify participation; (14) provide acceptable procedures for student identity ver-ification; (15) maintain procedures to protect student identity and personal information; (16) provide students access to subject matter experts to an-swer technology-related and content-related questions within one busi-ness day from the time of request; and (17) electronically report the students' successfully com-pleted training credi
	(b) With the exception of professional engineers and profes-sional geoscientist, an application for renewal of a corrective action project manager license is complete when the executive director has received an application for renewal on a form provided by the execu-tive director, completed in a manner acceptable to the executive direc-tor, and is accompanied with the required training certificate indicating 20 [32] hours of continuing education; and payment of applicable fees specified in §30.30 of this ti
	(b) With the exception of professional engineers and profes-sional geoscientist, an application for renewal of a corrective action project manager license is complete when the executive director has received an application for renewal on a form provided by the execu-tive director, completed in a manner acceptable to the executive direc-tor, and is accompanied with the required training certificate indicating 20 [32] hours of continuing education; and payment of applicable fees specified in §30.30 of this ti
	(b) With the exception of professional engineers and profes-sional geoscientist, an application for renewal of a corrective action project manager license is complete when the executive director has received an application for renewal on a form provided by the execu-tive director, completed in a manner acceptable to the executive direc-tor, and is accompanied with the required training certificate indicating 20 [32] hours of continuing education; and payment of applicable fees specified in §30.30 of this ti



	collection system operation and maintenance shall only count as 1/2 year of experience toward a wastewater treatment facility operator li-cense. (d) Individuals who request to substitute a bachelor's or mas-ter's degree for experience at the Class A, Class B, or Class III level must have a major in chemistry, biology, engineering, microbiology, bacteriology, or another similar discipline approved by the executive director. (e) For each license, applicants may substitute either college hours or training cred
	collection system operation and maintenance shall only count as 1/2 year of experience toward a wastewater treatment facility operator li-cense. (d) Individuals who request to substitute a bachelor's or mas-ter's degree for experience at the Class A, Class B, or Class III level must have a major in chemistry, biology, engineering, microbiology, bacteriology, or another similar discipline approved by the executive director. (e) For each license, applicants may substitute either college hours or training cred
	collection system operation and maintenance shall only count as 1/2 year of experience toward a wastewater treatment facility operator li-cense. (d) Individuals who request to substitute a bachelor's or mas-ter's degree for experience at the Class A, Class B, or Class III level must have a major in chemistry, biology, engineering, microbiology, bacteriology, or another similar discipline approved by the executive director. (e) For each license, applicants may substitute either college hours or training cred
	(1) has completed the required training; (2) passed the applicable examination; and (3) acts under the direct supervision of a license holder. (b) A provisional license shall have: (1) a validity period of two years; and (2) an application fee of $74.00. (c) Provisional licenses are not renewable and not reobtain-able. (d) To continue to work as a licensed operator the provisional license holder must, before the expiration date of the provisional li-cense: (1) submit proof of a high school diploma or equiva
	(1) has completed the required training; (2) passed the applicable examination; and (3) acts under the direct supervision of a license holder. (b) A provisional license shall have: (1) a validity period of two years; and (2) an application fee of $74.00. (c) Provisional licenses are not renewable and not reobtain-able. (d) To continue to work as a licensed operator the provisional license holder must, before the expiration date of the provisional li-cense: (1) submit proof of a high school diploma or equiva
	(1) has completed the required training; (2) passed the applicable examination; and (3) acts under the direct supervision of a license holder. (b) A provisional license shall have: (1) a validity period of two years; and (2) an application fee of $74.00. (c) Provisional licenses are not renewable and not reobtain-able. (d) To continue to work as a licensed operator the provisional license holder must, before the expiration date of the provisional li-cense: (1) submit proof of a high school diploma or equiva
	(1) has completed the required training; (2) passed the applicable examination; and (3) acts under the direct supervision of a license holder. (b) A provisional license shall have: (1) a validity period of two years; and (2) an application fee of $74.00. (c) Provisional licenses are not renewable and not reobtain-able. (d) To continue to work as a licensed operator the provisional license holder must, before the expiration date of the provisional li-cense: (1) submit proof of a high school diploma or equiva




	(i) The chief operator of each wastewater treatment facility must possess a license equal to or higher than that of the category of treatment facility. (j) Each category of facility must be operated a minimum of five days per week by the licensed chief operator or an operator holding the required level of license or higher. The licensed chief operator or operator holding the required level of license or higher must be avail-able by telephone or pager seven days per week. (k) When shift operation of the wast
	(i) The chief operator of each wastewater treatment facility must possess a license equal to or higher than that of the category of treatment facility. (j) Each category of facility must be operated a minimum of five days per week by the licensed chief operator or an operator holding the required level of license or higher. The licensed chief operator or operator holding the required level of license or higher must be avail-able by telephone or pager seven days per week. (k) When shift operation of the wast
	(i) The chief operator of each wastewater treatment facility must possess a license equal to or higher than that of the category of treatment facility. (j) Each category of facility must be operated a minimum of five days per week by the licensed chief operator or an operator holding the required level of license or higher. The licensed chief operator or operator holding the required level of license or higher must be avail-able by telephone or pager seven days per week. (k) When shift operation of the wast


	(1) Chief operator--An individual who has overall respon-sibility for the operation of a public water system. (2) Honorary license--License converted from a perpetual license that has been discontinued by the commission. This honorary license does not award the licensee the authority to perform process control duties in production or distribution of drinking water for public water systems. (3) Military operator-in-training--An individual who is an active duty member of the military of the United States and 
	(1) Chief operator--An individual who has overall respon-sibility for the operation of a public water system. (2) Honorary license--License converted from a perpetual license that has been discontinued by the commission. This honorary license does not award the licensee the authority to perform process control duties in production or distribution of drinking water for public water systems. (3) Military operator-in-training--An individual who is an active duty member of the military of the United States and 
	(1) Chief operator--An individual who has overall respon-sibility for the operation of a public water system. (2) Honorary license--License converted from a perpetual license that has been discontinued by the commission. This honorary license does not award the licensee the authority to perform process control duties in production or distribution of drinking water for public water systems. (3) Military operator-in-training--An individual who is an active duty member of the military of the United States and 



	(2) for Class C and B groundwater licenses, the experi-ence must be obtained through operations activities at the production or treatment facilities for groundwater source or groundwater under the direct influence of surface water; or (3) for Class C and B distribution licenses, at least one-half of the required experience must be obtained as a result of operations activities at treated water storage, pumping, or distribution facilities; and (4) once the work experience has been met from para-graphs (1), (2
	(2) for Class C and B groundwater licenses, the experi-ence must be obtained through operations activities at the production or treatment facilities for groundwater source or groundwater under the direct influence of surface water; or (3) for Class C and B distribution licenses, at least one-half of the required experience must be obtained as a result of operations activities at treated water storage, pumping, or distribution facilities; and (4) once the work experience has been met from para-graphs (1), (2
	(2) for Class C and B groundwater licenses, the experi-ence must be obtained through operations activities at the production or treatment facilities for groundwater source or groundwater under the direct influence of surface water; or (3) for Class C and B distribution licenses, at least one-half of the required experience must be obtained as a result of operations activities at treated water storage, pumping, or distribution facilities; and (4) once the work experience has been met from para-graphs (1), (2
	(2) for Class C and B groundwater licenses, the experi-ence must be obtained through operations activities at the production or treatment facilities for groundwater source or groundwater under the direct influence of surface water; or (3) for Class C and B distribution licenses, at least one-half of the required experience must be obtained as a result of operations activities at treated water storage, pumping, or distribution facilities; and (4) once the work experience has been met from para-graphs (1), (2
	(2) for Class C and B groundwater licenses, the experi-ence must be obtained through operations activities at the production or treatment facilities for groundwater source or groundwater under the direct influence of surface water; or (3) for Class C and B distribution licenses, at least one-half of the required experience must be obtained as a result of operations activities at treated water storage, pumping, or distribution facilities; and (4) once the work experience has been met from para-graphs (1), (2


	(b) The basic water training course shall not be used to renew a Class B or A license. (c) Class D licenses are not renewable for licensed operators: (1) at groundwater treatment systems of 250 connections or more; (2) at groundwater treatment systems serving a population of 750 or more; (3) at surface water treatment systems; (4) at groundwater systems under the influence of surface water; (5) who are supervisors, crew chiefs, or foremen of distri-bution systems that have over 250 connections; or (6) who o
	(b) The basic water training course shall not be used to renew a Class B or A license. (c) Class D licenses are not renewable for licensed operators: (1) at groundwater treatment systems of 250 connections or more; (2) at groundwater treatment systems serving a population of 750 or more; (3) at surface water treatment systems; (4) at groundwater systems under the influence of surface water; (5) who are supervisors, crew chiefs, or foremen of distri-bution systems that have over 250 connections; or (6) who o
	(b) The basic water training course shall not be used to renew a Class B or A license. (c) Class D licenses are not renewable for licensed operators: (1) at groundwater treatment systems of 250 connections or more; (2) at groundwater treatment systems serving a population of 750 or more; (3) at surface water treatment systems; (4) at groundwater systems under the influence of surface water; (5) who are supervisors, crew chiefs, or foremen of distri-bution systems that have over 250 connections; or (6) who o
	(b) The basic water training course shall not be used to renew a Class B or A license. (c) Class D licenses are not renewable for licensed operators: (1) at groundwater treatment systems of 250 connections or more; (2) at groundwater treatment systems serving a population of 750 or more; (3) at surface water treatment systems; (4) at groundwater systems under the influence of surface water; (5) who are supervisors, crew chiefs, or foremen of distri-bution systems that have over 250 connections; or (6) who o






	PART 1. COMPTROLLER OF PUBLIC ACCOUNTS CHAPTER 3. TAX ADMINISTRATION SUBCHAPTER O. STATE AND LOCAL SALES AND USE TAXES 34 TAC §3.330 The Comptroller of Public Accounts proposes amendments to §3.330, concerning data processing services. The comptroller amends this section to clarify existing definitions; to add new definitions; to list examples of services that are included in and excluded from taxable data processing services; to describe data processing that is not taxable; to explain the incidence of the 
	PART 1. COMPTROLLER OF PUBLIC ACCOUNTS CHAPTER 3. TAX ADMINISTRATION SUBCHAPTER O. STATE AND LOCAL SALES AND USE TAXES 34 TAC §3.330 The Comptroller of Public Accounts proposes amendments to §3.330, concerning data processing services. The comptroller amends this section to clarify existing definitions; to add new definitions; to list examples of services that are included in and excluded from taxable data processing services; to describe data processing that is not taxable; to explain the incidence of the 
	The "separate value" requirement of subparagraph (C)(iii) is also consistent with the comptroller's longstanding rule, retained in subsection (e)(3), which provides for the segregation of nontax-able and taxable services sold or purchased for a single charge. The comptroller explains the "ancillary" requirement in new sub-paragraph (C)(iv). The requirement is similar to the current pro-vision that excludes data processing service if it "facilitates the performance" of another service. But subparagraph (C)(i
	The "separate value" requirement of subparagraph (C)(iii) is also consistent with the comptroller's longstanding rule, retained in subsection (e)(3), which provides for the segregation of nontax-able and taxable services sold or purchased for a single charge. The comptroller explains the "ancillary" requirement in new sub-paragraph (C)(iv). The requirement is similar to the current pro-vision that excludes data processing service if it "facilitates the performance" of another service. But subparagraph (C)(i
	guage in Senate Bill 153 that incorporates the definition in 7 TAC §33.4(d) as that provision existed on January 1, 2021. The comptroller adds new paragraph (4) to add a definition of "settling of an electronic payment transaction" based on the lan-guage in Senate Bill 153. The comptroller moves the existing text of current subsection (b) to amended subsection (c)(2), with changes. Amended subsec-tion (b) text provides examples that apply the definition of "data processing service." The comptroller adds new
	guage in Senate Bill 153 that incorporates the definition in 7 TAC §33.4(d) as that provision existed on January 1, 2021. The comptroller adds new paragraph (4) to add a definition of "settling of an electronic payment transaction" based on the lan-guage in Senate Bill 153. The comptroller moves the existing text of current subsection (b) to amended subsection (c)(2), with changes. Amended subsec-tion (b) text provides examples that apply the definition of "data processing service." The comptroller adds new
	guage in Senate Bill 153 that incorporates the definition in 7 TAC §33.4(d) as that provision existed on January 1, 2021. The comptroller adds new paragraph (4) to add a definition of "settling of an electronic payment transaction" based on the lan-guage in Senate Bill 153. The comptroller moves the existing text of current subsection (b) to amended subsection (c)(2), with changes. Amended subsec-tion (b) text provides examples that apply the definition of "data processing service." The comptroller adds new
	The comptroller adds new paragraph (2) that contains language moved from current subsection (b) and restates that providers of data processing services must obtain a Texas sales and use tax permit. The paragraph includes the permitting safe harbor for small remote sellers as set forth in §3.286(b)(2) of this title (relating to Seller's and Purchaser's Responsibilities). The comptroller adds new paragraph (3) that contains language moved from current subsection (a)(1) stating that a data process-ing service 

	The comptroller amends paragraph (4) to restate statutory lan-guage in Tax Code, §151.101 (Imposition of Use Tax) and to be consistent with the interpretation of statute in Comptroller's De-cision No. 116,293 (2022). The comptroller deletes language in current paragraph (4) regarding identifiable segments of a busi-ness as the revised subsection follows the statutory guidelines more closely. The comptroller amends paragraph (5) to restate statutory lan-guage in Tax Code, §151.303(c) (Previously Taxed Items:
	Ms. Melnyk also has determined that the proposed amended rule would benefit the public by conforming the rule to current statute and improving readability. This rule is proposed under Tax Code, Title 2, and does not require a statement of fiscal im-plications for small businesses or rural communities. The pro-posed amended rule would have no significant fiscal impact on the state government, units of local government, or individuals. There would be no anticipated significant anticipated economic cost to the
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	(ii) payroll and business accounting data produc-tion; (iii) the performance of a totalizator service with the use of computational equipment required by Occupations Code, Sub-title A-1, Title 13, (Texas Racing Act); and (iv) the use of a computer or computer time for data processing whether the processing is performed by the provider of the computer or computer time or by the purchaser or other beneficiary of the service. (B) Data processing services do not include: (i) Internet access service as defined b
	(ii) payroll and business accounting data produc-tion; (iii) the performance of a totalizator service with the use of computational equipment required by Occupations Code, Sub-title A-1, Title 13, (Texas Racing Act); and (iv) the use of a computer or computer time for data processing whether the processing is performed by the provider of the computer or computer time or by the purchaser or other beneficiary of the service. (B) Data processing services do not include: (i) Internet access service as defined b
	(ii) payroll and business accounting data produc-tion; (iii) the performance of a totalizator service with the use of computational equipment required by Occupations Code, Sub-title A-1, Title 13, (Texas Racing Act); and (iv) the use of a computer or computer time for data processing whether the processing is performed by the provider of the computer or computer time or by the purchaser or other beneficiary of the service. (B) Data processing services do not include: (i) Internet access service as defined b
	(ii) payroll and business accounting data produc-tion; (iii) the performance of a totalizator service with the use of computational equipment required by Occupations Code, Sub-title A-1, Title 13, (Texas Racing Act); and (iv) the use of a computer or computer time for data processing whether the processing is performed by the provider of the computer or computer time or by the purchaser or other beneficiary of the service. (B) Data processing services do not include: (i) Internet access service as defined b
	(iii) In determining whether the data processing ser-vice and the other service have separate values, the comptroller will consider whether the services are distinct and identifiable and whether each service is of a type that is commonly provided on a stand-alone basis or commonly provided as an additional service for a greater sin-gle charge. (iv) In determining whether the data processing ser-vice is ancillary to another service, or conversely, whether the other service is ancillary to the data processing


	processing services is exempted from tax. The exemption applies to services performed on or after October 1, 1999. The exemption does not apply to services performed before the effective date and billed or paid for after the effective date of the exemption. ] (1) Payroll services, such as maintaining records of em-ployee work time, computing and preparing payroll checks, filing pay-roll tax returns, and completing pre-printed employee-related forms such as W-2s, are taxable data processing because they invo
	processing services is exempted from tax. The exemption applies to services performed on or after October 1, 1999. The exemption does not apply to services performed before the effective date and billed or paid for after the effective date of the exemption. ] (1) Payroll services, such as maintaining records of em-ployee work time, computing and preparing payroll checks, filing pay-roll tax returns, and completing pre-printed employee-related forms such as W-2s, are taxable data processing because they invo
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	CHAPTER 380. RULES FOR STATE-OPERATED PROGRAMS AND FACILITIES SUBCHAPTER B. TREATMENT DIVISION 1. PROGRAM PLANNING 37 TAC §380.8703 The Texas Juvenile Justice Department (TJJD) proposes amendments to §380.8703, Rehabilitation Program Stage Requirements and Assessment. SUMMARY OF CHANGES Amendments to the section will include: 1) adding that a youth's stage in the rehabilitation program may be lowered when the youth has been unresponsive to intervention attempts over an extended period of time and the youth'

	quired to comply with the new section as proposed. No private real property rights are affected by adoption of this section. GOVERNMENT GROWTH IMPACT TJJD has determined that, during the first five years the new section is in effect, the section will have the following impacts. (1) The proposed section does not create or eliminate a govern-ment program. (2) The proposed section does not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed section does not require an increase 
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	(C) ability to develop, discuss, and work toward indi-vidual goals; (D) application of regulation tools to maintain safe be-havior; and (E) reducing risk factors and increasing protective fac-tors. (3) The objectives for each youth shall be in writing and provided to the youth. (4) Each youth is provided an equal opportunity, as the youth's behavior warrants, to participate in the scheduled activities needed to progress. (e) Stage Assessment. (1) A stage assessment shall be conducted when the youth complete
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	(B) discussing the youth's progress toward goals with staff; (C) working on case plan objectives with the case man-ager; and (D) participating safely in the following other areas of programming: (i) treatment and intervention activities; (ii) academic and workforce development pro-grams; and (iii) application of learned skills in daily behavior. (2) Stage 2--this stage focuses on healthy connection and the ability to make repairs after relational harm. Youth on this stage are moving beyond the pre-contempla
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	ing independence through application of treatment concepts and skills learned in earlier stages. This stage is considered the second-highest stage for purposes of eligibility for transition under §380.8545 of this chapter. To determine whether youth have completed this stage, youth are assessed on factors including: (A) demonstrating continued reduction in risk factors and increase in protective factors; (B) identifying new thoughts, feelings, attitudes, be-liefs, and values that might increase success in t









