

































































economic impact statement and a regulatory flexibility analysis
as provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be submit-
ted by mail to lain A. Berry, Associate General Counsel, at 2601
North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by
email to rules.comments@sml.texas.gov. All comments must be
received within 30 days of publication of this proposal.

7 TAC §§80.101, 80.102, 80.105 - 80.107
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, which authorizes the commission to adopt rules
necessary for the intent of or to ensure compliance with Finance
Code Chapter 156, and as required to carry out the intentions
of the Federal Secure and Fair Enforcement for Mortgage
Licensing Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 156, the Residential Mortgage Loan Company Licens-
ing and Registration Act.

$80.101.
Actions.

Sponsorship of Originator, Responsibility for Originator's

(a) Sponsorship Required. A mortgage company acts by and
through one or more originators who must be sponsored by the mort-
gage company in NMLS. In order to sponsor an originator, the mort-
gage company must first register a relationship with the originator in
NMLS. Once such relationship has been registered, the mortgage com-
pany may then file a request in NMLS to establish sponsorship of
the originator. An originator must make corresponding license record
amendments in NMLS in order to establish such sponsorship, as pro-
vided by this section. Sponsorship is not effective until the sponsorship
request has been reviewed and approved by the Department. A mort-
gage company must not allow an individual to act on its behalf in the
capacity of an originator until such sponsorship has been established
and is effective.

(b) Responsibility for Originator's Actions. By sponsoring an
originator, or otherwise allowing an individual to act on its behalf in
the capacity of an originator, that mortgage company and the Quali-
fied Individual for the mortgage company each assumes responsibility
for the actions of such originator or individual acting in the capacity
of an originator. As provided by Tex. Fin. Code § 156.201, all viola-
tions of law by an originator or individual acting in the capacity of an
originator are deemed to be attributable and imputed to the mortgage
company sponsoring the originator or for which the individual acting
as an originator was allowed to act, and the Commissioner may seek
disciplinary action against the mortgage company, the Qualified Indi-
vidual for the mortgage company, and the originator simultaneously

(c) Termination of Sponsorship. Sponsorship may be termi-
nated by either the sponsoring mortgage company or the sponsored
originator. If sponsorship is terminated, the party terminating the spon-
sorship must immediately make a license record amendment in NMLS
notifying the Department that the sponsorship has been terminated, as
provided by Tex. Fin. Code §156.211 and §157.019.

$80.102.  Qualified Individual.

(a) Qualified Individual Required. A mortgage company must
appoint at least one originator to be the mortgage company's qualify-
ing individual for purposes of Tex. Fin. Code §156.002 (Qualified
Individual). As provided by Tex. Fin. Code § 156.002, the Qualified
Individual is a personal representative of the mortgage company and
is deemed to have authority to bind the mortgage company concerning
its operations in Texas. In order to serve as the Qualified Individual,
the licensee must hold his or her individual license in a status which
enables him or her to engage in regulated activities with the license,
and must be sponsored by the mortgage company for which he or she
seeks to serve as Qualified Individual. A mortgage company may ap-
point more than one originator as Qualifying Individual. If a mortgage
company appoints more than one originator to serve as Qualified In-
dividual, each such originator is deemed to serve concurrently and is
responsible for all of the originators sponsored by the mortgage com-
pany or individuals otherwise allowed to act as originator on its behalf.

(b) Consent Required. The appointment of the Qualified In-
dividual must be consented to by the originator. The originator must
acknowledge and confirm his or her consent by making a correspond-
ing license record amendment in NMLS to reflect such appointment,
and must be made using the appropriate form prescribed by NMLS.

80.105.  Fees.

(a) License fees will be established by the Commissioner in
accordance with Finance Code Chapter 156. The amount of the fees
may be modified on not less than 30 days' advance notice posted on the
Department's website.

(b) All fees are nonrefundable and nontransferable.

(¢) The Commissioner may, in addition to taking disciplinary
action, collect a fee in an amount not to exceed $50 for any returned
check or credit card chargeback.

(d) For examinations that are conducted outside of Texas, the
Commissioner may collect reimbursement of actual expenses. Actual
expenses incurred will be in compliance with the Department's policies

and procedures.
$80.106.  Renewals.
(a) A license may be renewed upon:

(1) submission of a completed application for renewal

through NMLS [the Nationwide Mortgage Licensing System and
Registry] together with [the] payment of the applicable renewal

application fee; and

(2) adetermination that the applicant continues to meet the
minimum requirements for licensure [license issuanee].

(b) Commissioner's Discretion to Approve with a Deficiency.
The Commissioner may, in his or her sole discretion, approve a re-

for the same conduct giving rise to the alleged violation. As a result, a

newal application with a deficiency the Commissioner deems to be mi-

mortgage company and its Qualified Individual are both charged with

nor in nature so as to allow the licensee to continue conducting regu-

knowledge of and must ensure compliance by their sponsored origi-

lated activities under the license while the deficiency is resolved. An

nators with the requirements of Finance Code Chapters 157 and 180,

application approved by the Commissioner with a pending deficiency

and the requirements of the Department's rules pertaining to origina-

will be assigned in NMLS the license status code "Approved - Defi-

tors contained in Chapter 81 of this title (relating to Mortgage Bankers

cient." Approval of the application by this method does not relieve the

and Residential Mortgage Loan Originators).

licensee of the obligation to resolve the deficiency noted. Failure to re-
solve such deficiency constitutes grounds for the Commissioner to take
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disciplinary action against the licensee, including suspension or revo-

with this subsection utilizing the licensee's current contact information

cation of the license [Renewal of a license may be denied for reasons
provided in Finance Code; §156.208].

(¢) Supplemental Information. The Commissioner may
require such additional, clarifying, or supplemental information
from any applicant for the renewal of any license issued pursuant to
Finance Code[;] Chapter 156 as is deemed by the Commissioner to be

of record in NMLS unless another method is prescribed by other ap-
plicable law (notice to the originator in a matter referred to the State
Office of Administrative Hearings for an adjudicative hearing will be
performed in accordance with 1 Texas Administrative Code §155.105).

(1) Service by Email. Service by email will be made utiliz-
ing the email address the mortgage company has designated in its MU1

necessary or advisable to determine compliance with the requirements
of Finance Code[;] Chapter 156.

(d) Reinstatement. The provisions of this section also apply
to a person seeking reinstatement of a recently-expired license, as pro-
vided by Tex. Fin. Code §156.2081, and should be construed accord-
ingly.

§80.107. NMLS License Records; Notice to Licensee.

(a) Amendments to License Records Required. Unless Tex.
Fin. Code §156.211 applies and requires additional notice, a mortgage
company must amend its NMLS license records (MU1 filing) within
10 days after any material change occurs affecting any aspect of the
MU filing, including but not limited to:

(1) name (which must be accompanied by supporting docu-
mentation submitted to the Department establishing the name change);

(2) the addition or elimination of an assumed name (a/k/a
trade name or "doing business as" name; which must be accompanied
by a certificate of assumed business name or other documentation es-
tablishing or abandoning the assumed name);

(3) the contact information for the mortgage company
listed in the MU under "Identifying Information":

(A) principal address (main address);

(B) mailing address;

(C) phone number;

(D) fax number; and

(E) email address;

(4) the contact information listed under "Resident/Regis-
tered Agent";

(5) the contact information listed under "Contact Employee
Information;" and

(6) answers to disclosure questions (which must be accom-
panied by explanations for each such disclosure, together with support-
ing documentation concerning such disclosure).

(b) Amendments to MU2 Associations Required. A mortgage
company must cause the individuals who are required to register an as-
sociation with the mortgage company (MU?2 filing) to do so within the
NMLS system and must ensure such associations are amended within
10 days after any material change occurs affecting such associations.

(c¢) Branch Office License Required. A mortgage company
must apply for and obtain a branch office license for each office consti-
tuting a branch office of the mortgage company for purposes of §80.206
of'this title (relating to Office Locations; Remote Work), which must be
licensed prior to conducting operations at such office. The application
must be submitted through NMLS and must be made on the appropriate
form prescribed by NMLS (MU3 filing). A mortgage company must
amend its MU3 filing to surrender the branch office license within 10
days after closing a branch office.

(d) Notice to Licensee. Service of any correspondence, noti-
fication, alert, message, official notice or other written communication
issued by the Department will be served on the licensee in accordance

filing listed under "Identifying Information." Service by email is com-
plete on transmission of the email by the Department to the mortgage
company's email service provider; provided, the Department does not
receive a "bounce back" notification, or similar, from the email service
provider indicating that delivery was not effective. The mortgage com-
pany has an ongoing duty and a continuing obligation to monitor such
email account including to ensure that correspondence from the De-
partment is not lost in a "spam" or similar folder, or undelivered due to
intervention by a "spam filter" or similar service. A mortgage company
is deemed to have constructive notice of any email correspondence or
NMLS system notifications sent to the email address it has designated
in its MUI filing listed under "Identifying Information."

(2) Service by Mail. Service by mail is complete on de-
posit of the document, postpaid and properly addressed, in the mail or
with a commercial delivery service. If service is made on the originator
by mail and the document communicates a deadline by or a time dur-
ing which the originator must perform some act, such deadline or time
period for action is extended by three days. However, if service was
made by another method prescribed by this subsection, such deadline
or time period will be calculated based on the earliest possible deadline
or shortest applicable time period.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103357

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢
7 TAC §§80.102 - 80.104, 80.107
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, which authorizes the commission to adopt rules
necessary for the intent of or to ensure compliance with Finance
Code Chapter 156, and as required to carry out the intentions
of the Federal Secure and Fair Enforcement for Mortgage
Licensing Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 156, the Residential Mortgage Loan Company Licens-
ing and Registration Act.

$§80.102.  Sponsorship and Termination Thereof-
$80.103.  License Record Changes.

$§80.104.  Background Checks.

$80.107.  Fees.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103358

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 81. MORTGAGE BANKERS
AND RESIDENTIAL MORTGAGE LOAN
ORIGINATORS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (department),
proposes to repeal the following rules in 7 Texas Administrative
Code (TAC) Chapter 81, Subchapter B: §§81.102 - 81.104, and
81.106 - 81.110. The commission further proposes new rules
concerning the same or similar subject matter in 7 TAC Chap-
ter 81, Subchapter B: §§81.102 - 81.104, and 81.106 - 81.111.
The commission further proposes amendments to existing rules
in 7 TAC Chapter 81 as follows: Subchapter B, §81.101 and
§81.105. This proposal and the rules as repealed, amended, or
added as new rules by this proposal are referred to collectively
as the "proposed rules."

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 81 implement Finance
Code Chapter 157, Mortgage Bankers and Residential Mortgage
Loan Originators (Chapter 157), and Chapter 180, Residential
Mortgage Loan Originators (Texas SAFE Act), with respect to
persons regulated under Chapter 157. The proposed rules were
identified during the department's periodic review of 7 TAC Chap-
ter 80 conducted pursuant to Government Code §2001.039.

Criminal Conviction Guidelines

The department licenses individuals to act as residential mort-
gage loan originators. Pursuant to Occupations Code §53.025,
the department, as a licensing authority for an occupational li-
cense, is required to issue guidelines relating to the department'’s
administration of Occupations Code Chapter 53, including stat-
ing the reasons a particular crime is considered to relate the du-
ties and responsibilities of the license and any other criterion that
affects the decisions of the department in administering Occupa-
tions Code Chapter 53. The proposed rules, if adopted would im-
plement Occupations Code §53.025 by adopting comprehensive
criminal conviction guidelines in rule. The authority for denial
of an application for licensure based on an individual's criminal
history under the Occupations Code is in addition to and aug-
ments that arising from the Finance Code. The proposed rules,
if adopted, would further outline the commissioner's authority for
denial of an application for licensure under the Finance Code
based on criminal history, including outlining certain offenses
deemed by rule to be grounds for denial under the Finance Code.

Changes Concerning Licensing Procedures

The department licenses individuals to act as residential mort-
gage loan originators. The department utilizes the Nationwide
Mortgage Licensing System & Registry (NMLS), owned and op-
erated by a company that is a wholly-owned subsidiary of the
Conference of State Bank Supervisors (CSBS), as its licensing
database system. The proposed rules, if adopted, would make

various changes to clarify and set forth in rule various procedures
utilized by the department in licensing residential mortgage loan
originators. The proposed rules, among other things: (i) clar-
ify how a residential mortgage loan originator goes about be-
ing sponsored by a mortgage company or mortgage banker so
as to engage in regulated activities with the license; (ii) clarify
how an individual licensed in another jurisdiction or by a differ-
ent licensing authority as a residential mortgage loan originator,
or is a "registered mortgage loan originator" (as defined by Fi-
nance Code §180.002(16)) may engage in regulated activities
under temporary authority while he or she seeks licensure by
the department; (iii) with respect to an applicant for licensure
who is a military service member or military veteran, clarify that
his or her military service, training, or education cannot consti-
tute grounds for waiving the pre-licensing examination required
by Finance Code §180.057, the pre-licensing education training
and coursework required by Finance Code §180.056, or the con-
tinuing education training and coursework required by Finance
Code §180.060; (iv) with respect to a military spouse, clarify that
a military spouse seeking temporary authority to act as a resi-
dential mortgage loan originator in Texas must do in conformity
with Finance Code §180.0511; (v) with respect to pre-licensing
education, expand an existing requirement by requiring that such
pre-licensing education lapses if the individual does not achieve
licensure by limiting the applicable time period from four years to
three years; (vi) with respect to pre-licensing education taken in
another jurisdiction, impose a new requirement that any portion
of such training and coursework which was specific to such ju-
risdiction does not count towards the minimum hours of required
pre-licensing education; (vii) clarify the commissioner's authority
to approve a license renewal or reinstatement application with
a deficiency so as to enable the individual to conduct regulated
activities while the deficiency is resolved (viii) clarify the com-
missioner's authority to conduct background checks other than
through the NMLS system; and (ix) set forth in rule procedures
for conducting background checks by the department.

Changes Concerning License Records

The proposed rules, if adopted, would make various changes
concerning: the license records the department maintains with
respect to each licensee in NMLS; responsibility for a licensed
residential mortgage loan originator to update such records; and
the department's procedures for contacting a residential mort-
gage loan originator using the contact information derived from
such records. The proposed rules, among other things: (i) ex-
pand existing requirements concerning a residential mortgage
loan originator updating and keeping current in the NMLS sys-
tem various information associated with his or her license (con-
tact information, disclosures concerning criminal history and fi-
nancial background, etc.) by requiring that the originator update
such records within ten days after a material change occurs in
such information; (ii) set forth in rule an existing requirement pro-
hibiting a residential mortgage loan originator from engaging in
regulated activities prior to becoming sponsored of record in the
NMLS system by a mortgage company or mortgage banker; (iii)
set forth in rule procedures for the department to contact a resi-
dential mortgage loan originator utilizing the contact information
designated by the residential mortgage loan originator in his or
her NMLS license records; and (iv) impose a new requirement
requiring a residential mortgage loan originator to monitor the
email address he or she has designated in the NMLS system
to manage their account with NMLS and receive system-gener-
ated messages from NMLS, for purposes of receiving correspon-
dence or other notices from the department.
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outlining certain offenses deemed by this section to be grounds for de-

consumer of when and how he or she may "lock" the loan in advance

nial under the Finance Code.

(b) Ineligibility by Operation of Law. The following individu-
als are ineligible for licensure as an originator by operation of law due
to his or her criminal history:

(1) anindividual who, within the seven years preceding the

of closing and solidify the loan terms. The originator may serve as
communications liaison between the consumer and various parties to
the transaction, including the lender, the underwriting department or a
third-party underwriter, real estate brokers and sales agents, appraisers,
insurance providers, closing/settlement agents, and representatives
of various taxing authorities. In performing his or her duties, an

date of the application, has been convicted of, or pled guilty or nolo

originator is entrusted with, and has access to, sensitive information of

contendere to a felony in a court of this state, another state or territory of

the consumer, including his or her social security number, date of birth,

the United States, a federal court of the United States, or other foreign,

immigration/residency status, and all the personal financial details of

or military court, in accordance with Tex. Fin. Code §180.055(a); and

the consumer, including employment, income, assets, and expenses.

(2) an individual who, at any time, has been convicted of,
or pled guilty or nolo contendere to a felony offense involving an act of

(e) Categories of Offenses Related to Residential Mortgage
Loan Origination. The Finance Commission and the Department's

fraud, dishonesty, breach of trust, or money laundering, in accordance

Commissioner has determined the following categories of criminal

with Tex. Fin. Code §180.055(a).

(c) Schedule of Criminal Offenses Determined to be Directly
Related. The Finance Commission of Texas and the Department's
Commissioner has determined the criminal offenses in the following

offenses are directly related to the duties and responsibilities of acting
as an originator:

(1) criminal offenses involving fraud, falsification, dishon-
esty, deception, and breach of trust;

schedule are directly related to the duties and responsibilities of an
individual licensed by the Department to act as an originator. The
schedule includes those criminal offenses most likely to be encountered
by the Department and is made from the perspective of the criminal

(2) criminal offenses involving theft or embezzlement; and

(3) criminal offenses involving intoxication by drugs or al-

cohol.

laws of the State of Texas and the United States federal government.
However, the schedule is not an exhaustive review of all offenses, and
does not limit the Department from considering a criminal offense not
specifically listed in the schedule. The schedule should be construed
to include the substantially similar or functionally equivalent crime of
any state or territory of the United States, violations of the Texas Code
of Military Justice (Government Code Chapter 432), violations of the
Uniform Code of Military Justice, or crimes of a foreign country or
governmental subdivision thereof. In determining whether a criminal
offense of another jurisdiction is substantially similar or functionally
equivalent, an inquiry will be made comparing the subject offense
with an offense on the schedule to determine whether the subject

(f) Factors. Unless the individual is ineligible for licensure
by operation of law as provided by subsection (b) of this section, in
determining whether a criminal offense is directly related to the duties
and responsibilities of an individual licensed by the Department to act
as an originator, the Commissioner will consider:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license to act as an originator;

(3) the extent to which a license might offer an opportunity
to engage in further criminal activity of the same type as that in which

offense has similar elements, including intent and classification of

the individual had previously been involved;

punishment, and whether the crime would have been punishable had
the acts been committed in Texas.
Figure: 7 TAC §81.110(c)

(d) Duties and Responsibilities of a Residential Mortgage
Loan Originator. An originator acts as an intermediary between the
consumer seeking a residential mortgage loan and the underwriter
who ultimately determines whether the consumer qualifies for the
loan. The originator may assist the consumer in reviewing his or her
income, expenses and credit worthiness to determine whether he or

(4) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities
of the license sought by the individual; and

(5) any correlation between the elements of the crime and
the duties and responsibilities of an individual licensed by the Depart-
ment to act as an originator

(g) Inaddition to the factors listed in subsection (f) of this sec-
tion, the Commissioner, in determining whether an individual who has

she will qualify for a loan, and on what terms they might qualify. The

been convicted of a crime (as determined by Tex. Fin. Code §157.0131

originator may assist the consumer in making the loan application, and

and subsection (h) of this section) is unfit and should be disqualified

sometimes directs the consumer to present his or her financial informa-

from being licensed by the Department, will consider:

tion in the manner to which the lender or underwriter is accustomed.
A residential mortgage loan often takes place in the context of a real
estate transaction, and as a result, an originator sometimes advises the
consumer of his or her financial ability to purchase residential real
estate, including securing prequalification documents to establish their
purchasing power while shopping in the marketplace. Once the loan
has entered the underwriting process, the originator may assist the
consumer in resolving any outstanding conditions of the underwriter
to qualify for the loan and obtain approval, including addressing
items of concern on a consumer's credit report, immigration/residency

(1) the extent and nature of the individual's past criminal
activity;
(2) the age of the individual when the crime was commit-

ted;

(3) the amount of time that has elapsed since the individ-
ual's last criminal activity;

(4) the amount of time that has elapsed since the individ-
ual's release from incarceration;

status, available cash-on-hand for the transaction, and income which
may not be readily established by documentary evidence, such as that
of an independent contractor. The originator communicates to the
consumer the ever-changing loan terms as prevailing rates and terms
in the marketplace fluctuate, and is often a key figure in advising the

(5) the conduct and work activity of the individual before
and after the criminal activity;

(6) evidence of the individual's rehabilitation or rehabilita-
tive efforts while incarcerated or after release;
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(7) letters of recommendation, signed and dated, by a cur-

53. Pursuant to Tex. Occ. Code §53.102, the evaluation contemplated

rent employer, if the individual is employed, or a previous employer,

by this section is available to an individual who has reason to believe

stating that the employer has specific and complete knowledge of the

he or she is ineligible to be licensed by the Department due to a con-

individual's criminal history and stating the reasons that the employer

viction or deferred adjudication for a felony or misdemeanor offense,

is recommending that the individual be considered fit to be licensed by

and who is enrolled or is planning to enroll in an educational program

the Department; and

(8) any other letters of recommendation, signed and dated,
by an individual familiar with the applicant and their character and fit-
ness, with specific and complete knowledge of the individual's criminal
history, and able to offer competent information about the nature and

that prepares an individual to be licensed by the Department. The
Commissioner will not offer advisory opinions concerning criminal
convictions or sentences that have not actually occurred.

(b) Request for Preliminary Eligibility Determination; Sup-
porting Documentation. The request must be made on the form pre-

extent of the applicant's rehabilitative efforts.

(h) Convictions Considered. The determination of whether a
criminal proceeding is considered to have resulted in a conviction for
purposes of this section will be made in accordance with Tex. Fin.

scribed by the Commissioner and published on the Department's web-
site. The fee to make a request under this section is $75.

(c) Review of Request for Preliminary Evaluation. A request
made under this section will be reviewed by the Commissioner and De-

Code §157.0131, which states that an individual is considered to have

partment staff to determine the requestor's eligibility utilizing the same

been convicted of a criminal offense if:

(1) a sentence is imposed on the individual,

(2) the individual received probation or community super-

procedures for review of an individual's criminal history when making
an application for licensure, and is subject to the Department's crimi-
nal conviction guidelines set forth in §81.110 of this title (relating to
Criminal Conviction Guidelines). As a result, the requestor, in making

vision, including deferred adjudication or community service; or

(3) the court deferred final disposition of the individual's

casc.

(i) Consideration of Disciplinary Actions. Unless the individ-

the request, must list all offenses that actually resulted in a criminal
conviction, or that otherwise constitute a criminal conviction for pur-
poses of Tex. Fin. Code. §157.0131 and §81.110 of this title (relating
to Criminal Conviction Guidelines). The requestor's incarcerated sta-
tus that would render the individual ineligible for licensure pursuant

ual is ineligible for licensure by operation of law as provided by sub-

to Tex. Occ. Code §53.021(b) will be disregarded; however, the De-

section (b) of this section, in addition to the individual's criminal con-

partment will consider the implications of the requestor's anticipated

victions, the Commissioner may consider the individual's past history

release from incarceration in making its determination.

of disciplinary actions with the Department, or another regulatory body
or official of another jurisdiction regulating residential mortgage loan
origination or other financial services, which may serve as separate
grounds for license ineligibility, or as an aggravating factor in favor
of disqualifying the individual for licensure.

(j) Consideration of Financial Responsibility, Character and
General Fitness. Unless the individual is ineligible for licensure by
operation of law as provided by subsection (b) of this section, in ad-
dition to the individual's criminal convictions, the Commissioner may
consider the individual's financial responsibility, and other evidence of
character and general fitness, which may serve as separate grounds for
license ineligibility, or as an aggravating factor in favor of disqualify-
ing an individual with a criminal history for licensure. The conviction
of an offense having a nexus to the duties and responsibilities of an in-
dividual licensed by the Department as an originator is indicative of a
failure to demonstrate requisite character and general fitness to com-
mand the confidence of the community in accordance with Tex. Fin.
Code §180.055(a)(3), and honesty, trustworthiness and integrity in ac-
cordance with Tex. Fin. Code §157.012(c)(1).

(k) Offenses Deemed to Involve Fraud or Dishonesty. Any

(d) Determination of Eligibility. Within 90 days of receipt of
the fully-completed request, the Department will notify the requestor
of his or her eligibility to receive a license issued under Finance Code
Chapters 157 and 180.

(e) Effect of Determination. In the absence of new evidence
known but not disclosed by the requestor, or not reasonably available
to the Department in consideration of the disclosures made by the re-
questor, the Commissioner's decision regarding eligibility of the re-
questor concerning his or her criminal history will be determinative for
purposes of reviewing a subsequent application for licensure from the
requestor. However, the Commissioner's decision regarding eligibil-
ity will not be determinative to the extent the request for preliminary
eligibility determination contained fraudulent or misleading informa-
tion or supporting documentation or otherwise failed to list a criminal
conviction of the requestor that was not otherwise discovered by the
Department in investigating the request, regardless of whether or not
the requestor was aware of the conviction at the time of the request,
and including any subsequent conviction received by the requestor. A
decision that the requestor is eligible will not be determinative if the
requestor is determined to be ineligible for licensure by operation of

felony criminal offense listed in the schedule contained in subsection

law as provided by Tex. Fin. Code §180.055(a) and §81.110 of this

(c) of this section which has a nexus to residential mortgage loan orig-

title (relating to Criminal Conviction Guidelines).

ination arising from subsection (e)(1) or (2) of this section (concerning
crimes involving fraud, falsification, dishonesty, deception and breach
of trust, and theft or embezzlement, respectively) is deemed to consti-
tute a crime involving an act of fraud, dishonesty, breach of trust, or
money laundering for purposes of Tex. Fin. Code §180.055(a), and
will result in ineligibility by operation of law, as provided by subsec-
tion (b) of this section.

$81.111.

(a) Purpose and Applicability. This section establishes the
procedures by which an individual may seek a preliminary review of
his or her eligibility to be licensed by the Department with respect
to his or her criminal history prior to formally applying with the
Department for licensure, as authorized by Occupations Code Chapter

Request for Criminal History Eligibility Determination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103359

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-1535
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SUBCHAPTER B. LICENSING
7 TAC §§81.102 - 81.104, 81.106 - 81.110
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023, which authorizes the commission to adopt rules
necessary to implement or fulfill the purposes of Finance Code
Chapter 157, and as required to carry out the intentions of the
Federal Secure and Fair Enforcement for Mortgage Licensing
Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 157, the Mortgage Banker Registration and Residen-
tial Mortgage Loan Originator License Act, and Chapter 180, the
Texas Secure and Fair Enforcement for Mortgage Licensing Act
of 2009.

§81.102.  Recovery Fund.

§81.103.  Request for Criminal History Eligibility Determination.
$81.104. Renewals.

$§81.106.  Education Program.

§81.107.  License Record Changes.

$81.108.  Background.

§81.109. Pre-licensing Education.

$§81.110. Licensing of Military Service members, Military Veterans,

and Military Spouses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103360

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢
PART 8. JOINT FINANCIAL
REGULATORY AGENCIES

CHAPTER 153. HOME EQUITY LENDING

7 TAC §§153.1, 153.5, 153.12, 153.13, 153.17, 153.22,
153.26, 153.45, 153.51

The Finance Commission of Texas and the Texas Credit Union
Commission ("commissions") propose amendments to §153.1
(relating to Definitions), §153.5 (relating to Two Percent Fee Lim-
itation: Section 50(a)(6)(E)), §153.12 (relating to Closing Date:
Section 50(a)(6)(M)(i)), §153.13 (relating to Preclosing Disclo-
sures: Section 50(a)(6)(M)(ii)), §153.17 (relating to Authorized
Lenders: Section 50(a)(6)(P)), §153.22 (relating to Copies of
Documents: Section 50(a)(6)(Q)(v)), §153.26 (relating to Ac-
knowledgment of Fair Market Value: Section 50(a)(6)(Q)(ix)),
§153.45 (relating to Refinance of an Equity Loan: Section 50(f)),

and §153.51 (Consumer Disclosure: Section 50(g)) in 7 TAC,
Chapter 153, concerning Home Equity Lending.

7 TAC Chapter 153 contains the commissions' interpretations of
the home equity lending provisions of Texas Constitution, Article
XVI, Section 50 ("Section 50"). In general, the purposes of the
proposed rule changes to 7 TAC Chapter 153 are: (1) to specify
requirements for electronic disclosures, and (2) to describe Sec-
tion 50's applicability to out-of-state financial institutions.

The interpretations in 7 TAC Chapter 153 are administered by
the Joint Financial Regulatory Agencies ("agencies"), consist-
ing of the Texas Department of Banking, Department of Sav-
ings and Mortgage Lending, Office of Consumer Credit Com-
missioner, and Texas Credit Union Department. The agencies
distributed an early precomment draft of proposed changes to
interested stakeholders for review, and then held an online we-
binar regarding the proposed changes. The agencies received
one informal precomment on the rule text draft. The agencies
appreciate the thoughtful input provided by stakeholders.

Proposed amendments to §153.1 add definitions and statutory
citations for the terms "E-Sign Act" (referring to the federal
Electronic Signatures in Global and National Commerce Act,
15 U.S.C. §§7001-7006) and "UETA" (referring to the Texas
Uniform Electronic Transactions Act, Texas Business & Com-
merce Code, Chapter 322). The terms "E-Sign Act" and "UETA"
provide a concise way to refer to these two statutes, and are
used throughout this proposal in connection with electronic
disclosures. Proposed amendments throughout §153.1 would
also renumber other definitions accordingly.

Proposed amendments to §153.5 would revise the title to this
section to conform to letter case conventions used in other rules.
In addition, citations to the definition of "interest" in §153.1 would
be updated to reflect the renumbering described in the previous
paragraph.

Proposed amendments to §153.12 relate to oral and elec-
tronic loan applications. Section 50(a)(6)(M)(i) provides that
a home equity loan closing must occur at least 12 days after
the owner "submits a loan application to the lender." Proposed
new §153.12(3) would explain that a loan application may be
submitted electronically in accordance with state and federal law
governing electronic disclosures, with references to the UETA
and the E-Sign Act. These amendments respond to an informal
precomment recommending amendments to §153.12 on elec-
tronic disclosures. A proposed amendment to §153.12(2) would
also replace the word "given" with "submitted," to be consistent
with Section 50(a)(6)(M)(i).

A proposed amendment to §153.13 describes requirements for
providing an electronic copy of the preclosing disclosure. Sec-
tion 50(a)(6)(M)(ii) of the Texas Constitution requires the lender
to provide the owner with a copy of the loan application and a
final itemized disclosure of amounts that will be charged at clos-
ing. The current interpretation at §153.13 refers to these items
as the "preclosing disclosure." Proposed new §153.13(4) would
explain that the lender may provide the preclosing disclosure
electronically in accordance with state and federal law governing
electronic signatures and delivery of electronic documents, and
would include references to the UETA and the E-Sign Act.

The amendment to §153.13 responds to a request that the com-
missions received in September 2020, while the commissions
were conducting a rule review of Chapter 153. As a result of the
rule review, the commissions amended §153.22 to specify that
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the lender may provide signed documents electronically in ac-
cordance with state and federal law. In an official comment, a
stakeholder recommended either: (1) adopting a new section to
specify that the lender may electronically deliver all notices, dis-
closures, and documents to the property owner, or (2) amend-
ing Chapter 153's individual sections on required disclosures to
specify that the lender may electronically deliver each disclo-
sure. Although the commissions and the agencies generally do
not object to the use of electronic disclosures, the commissions
received this suggestion too late in the rulemaking process to in-
clude the proposed changes in the October 2020 adoption of rule
review amendments. The commissions indicated that the agen-
cies would revisit this issue in the future. After reviewing the
request, the commissions believe that it is appropriate to amend
each section of Chapter 153 requiring disclosures individually.
This will help ensure that Chapter 153 remains clear with respect
to which constitutional provision is interpreted by each section of
Chapter 153.

In addition, an informal precomment recommended that §153.13
(and other sections in this proposal) consistently refer to both
electronic signatures and delivery of electronic documents,
when describing requirements under state and federal law. In
response to this precomment, the proposed new text throughout
this proposal refers to both of these sets of requirements.

A proposed amendment to §153.17 describes Section 50's appli-
cability to out-of-state financial institutions. Section 50(a)(6)(P)
of the Texas Constitution lists the entities that are authorized
to make home equity loans, and includes "a bank, savings and
loan association, savings bank, or credit union doing business
under the laws of this state or the United States." Proposed new
§153.17(2) specifies that for purposes of Section 50(a)(6)(P),
a "bank, savings and loan association, savings bank, or credit
union doing business under the laws of this state or the United
States" includes a financial institution described by Texas Fi-
nance Code, §201.101(1)(A)-(D) that is chartered under the
laws of another state and does business in Texas in accordance
with applicable state law, including the requirements of Texas
Finance Code, §201.102. The financial institutions described by
Texas Finance Code, §201.101(1)(A) - (D) are banks (including
savings banks), savings and loan associations, and credit
unions.

The amendment to §153.17 responds to a request that the agen-
cies received from an out-of-state bank in March 2021. The re-
quest asks whether a bank organized under the laws of another
state may make a home equity loan under the Texas Constitu-
tion. The commissions believe that proposed new §153.17(2)
appropriately answers this question by referring to provisions of
the Texas Finance Code that govern out-of-state financial insti-
tutions in Texas.

In an informal precomment, a stakeholder recommended delet-
ing the phrase "or the United States" and adding an exception
for institutions doing business under the laws of the United
States. The stakeholder argued that the proposed text creates
an inconsistency because institutions doing business under the
laws of the United States are not chartered under the laws of
a state. The commissions do not believe that the proposed
amendment to §153.17 creates an inconsistency. The proposed
amendment uses the word "includes," and does not suggest that
the listed state-chartered institutions are the entire population
of financial institutions encompassed by Section 50(a)(6)(P).
The commissions do not believe that the stakeholder's recom-
mended change would clarify the text, and have not included

it in the current proposal. However, for clarity, the proposed
amendment to §153.17 includes the phrase "state-chartered"
before "financial institution."

A proposed amendment to §153.22 would revise references to
the UETA and the E-Sign Act, to refer to these statutes consis-
tently with other sections in this proposal.

A proposed amendment to §153.26 describes requirements for
electronically signing the acknowledgment of fair market value.
Section 50(a)(6)(Q)(ix) of the Texas Constitution requires the
lender and the owner to sign a written acknowledgment of the
fair market value of the homestead property. Proposed new
§153.26(4) would explain that the owner and lender may sign the
written acknowledgment electronically in accordance with state
and federal law governing electronic signatures and delivery of
electronic documents. This amendment responds to the same
September 2020 stakeholder request on electronic disclosures
described earlier in this proposal.

A proposed amendment to §153.45 describes requirements for
providing an electronic copy of the refinance disclosure. Section
50(f)(2)(D) of the Texas Constitution requires the lender to pro-
vide a refinance disclosure to the owner if the owner applies for a
refinance of a home equity loan to a non-home-equity loan. Pro-
posed new §153.45(4)(E) would explain that the lender may pro-
vide the refinance disclosure electronically in accordance with
state and federal law governing electronic signatures and deliv-
ery of electronic documents. This amendment responds to the
same September 2020 stakeholder request on electronic disclo-
sures described earlier in this proposal.

A proposed amendment to §153.51 describes requirements for
providing an electronic copy of the consumer disclosure. Sec-
tion 50(g) of the Texas Constitution requires the lender to pro-
vide a consumer disclosure to the owner at least 12 days before
closing a home equity loan. Proposed new §153.51(2) would
explain that the lender may provide the consumer disclosure
electronically in accordance with state and federal law govern-
ing electronic signatures and delivery of electronic documents.
This amendment responds to the same September 2020 stake-
holder request on electronic disclosures described earlier in this
proposal.

The commissions invite stakeholder comments on whether the
proposed amendments appropriately refer to both the UETA and
the E-Sign Act. The commissions' general understanding is that
both of these statutes contain requirements relating to electronic
delivery and signatures, and that prudent lenders will comply
with both statutes in providing and executing electronic docu-
ments. If any stakeholders have a different understanding of
the applicability of these statutes and recommend a different
approach to the proposed amendments, then the commissions
would be interested in receiving comments on this issue, along
with any suggested alternative text.

Dan Frasier (Director of Bank and Trust Supervision, Texas
Department of Banking), Antonia Antov (Director of Opera-
tions, Department of Savings and Mortgage Lending), Mirand
Diamond (Director of Licensing and Registration, Office of Con-
sumer Credit Commissioner), and John Kolhoff (Commissioner,
Texas Credit Union Department) have determined that for the
first five-year period the proposed rule changes are in effect,
there will be no fiscal implications for state or local government
as a result of administering the rule changes.

Dan Frasier (Director of Bank and Trust Supervision, Texas
Department of Banking), William Purce (Director of Mortgage
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Regulation, Department of Savings and Mortgage Lending),
Huffman Lewis (Director of Consumer Protection, Office of
Consumer Credit Commissioner), and John Kolhoff (Commis-
sioner, Texas Credit Union Department) have determined that
for each year of the first five years the proposed rule changes
are in effect, the public benefits anticipated as a result of the
changes will be that the commissions' rules will be more easily
understood by stakeholders, and will provide clearer guidance
to ensure that lenders comply with Section 50.

There is no anticipated cost to persons who are required to com-
ply with the amendments as proposed. There will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities.

During the first five years the proposed rule changes will be in
effect, the rules will not create or eliminate a government pro-
gram. Implementation of the rule changes will not require the
creation of new employee positions or the elimination of exist-
ing employee positions. Implementation of the rule changes will
not require an increase or decrease in future legislative appropri-
ations to the agencies, because the agencies are self-directed,
semi-independent agencies that do not receive legislative appro-
priations. The proposed rule changes do not require an increase
or decrease in fees paid to the agencies. The proposal would
not create a new regulation. The proposal would expand cur-
rent §153.1, §153.12, §153.13, §153.17, §153.26, §153.45, and
§153.51 to provide additional guidance to lenders. The proposal
would not limit or repeal an existing regulation. The proposed
rule changes do not increase or decrease the number of indi-
viduals subject to the rules' applicability. The agencies do not
anticipate that the proposed rule changes will have an effect on
the state's economy.

Comments on the proposal may be submitted in writing to
Matthew Nance, Deputy General Counsel, Office of Consumer
Credit Commissioner, 2601 North Lamar Boulevard, Austin,
Texas 78705 or by email to rule.comments@occc.texas.gov.
To be considered, a written comment must be received on or
before 5:00 p.m. central time on the 31st day after the date the
proposal is published in the Texas Register. At the conclusion of
business on the 31st day after the proposal is published in the
Texas Register, no further written comments will be considered
or accepted by the commissions.

The rule changes are proposed under Texas Finance Code,
§11.308 and §15.413, which authorize the commissions to issue
interpretations of Texas Constitution, Article XVI, §50(a)(5) -
(7), (e) - (p), (t), and (u), subject to Texas Government Code,
Chapter 2001.

The constitutional provisions affected by the proposal are con-
tained in Texas Constitution, Article XVI, §50. No statute is af-
fected by this proposal.

$153.1.  Definitions.

Any reference to Section 50 in this interpretation refers to Article XVI,
Texas Constitution, unless otherwise noted. These words and terms
have the following meanings when used in this chapter, unless the con-
text indicates otherwise:

(1) - (6) (No change.)

(7) E-Sign Act--the federal Electronic Signatures in Global
and National Commerce Act, 15 U.S.C. §§7001-7006.

(8) [€H] Equity loan--An extension of credit as defined and
authorized under the provisions of Section 50(2)(6).

(9) [€8)] Equity loan agreement--the documents evidencing
the agreement between the parties of an equity loan.

(10) [9)] Fair Market Value--the fair market value of the
homestead as determined on the date that the loan is closed.

(11) [E4®)] Force-placed insurance--insurance purchased
by the lender on the homestead when required insurance on the home-
stead is not maintained in accordance with the equity loan agreement.

(12) [ED)] Interest--As used in Section 50(a)(6)(E), "inter-
est" means the amount determined by multiplying the loan principal by
the interest rate over a period of time.

(13) [(#2)] Lockout provision--a provision in a loan agree-
ment that prohibits a borrower from paying the loan early.

(14) [E3)] Owner--A person who has the right to possess,
use, and convey, individually or with the joinder of another person, all
or part of the homestead.

(15) [(44)] Preclosing Disclosure--The written itemized
disclosure required by Section 50(a)(6)(M)(ii).

(16) [E5)] Two percent limitation--the limitation on fees
in Section 50(a)(6)(E).

(17) UETA--the Texas Uniform Electronic Transactions
Act, Texas Business & Commerce Code, Chapter 322.

$153.5. Two Percent Fee Limitation [pereent fee timitation]: Section
50(a)(6)(E).

An equity loan must not require the owner or the owner's spouse to
pay, in addition to any interest or any bona fide discount points used to
buy down the interest rate, any fees to any person that are necessary to
originate, evaluate, maintain, record, insure, or service the extension
of credit that exceed, in the aggregate, two percent of the original prin-
cipal amount of the extension of credit, excluding fees for an appraisal
performed by a third party appraiser, a property survey performed by a
state registered or licensed surveyor, a state base premium for a mort-
gagee policy of title insurance with endorsements established in accor-
dance with state law, or a title examination report if its cost is less than
the state base premium for a mortgagee policy of title insurance with-
out endorsements established in accordance with state law.

(1)-(2) (No change.)

(3) Charges that are Interest. Charges an owner or an
owner's spouse is required to pay that constitute interest under

§153.1(12) [§353-11 D] of this title (relating to Definitions) are not

fees subject to the two percent limitation.
(A) - (B) (No change.)

(4) Charges that are not Interest. Charges an owner or an
owner's spouse is required to pay that are not interest under §153.1(12)
[$353 D] of this title are fees subject to the two percent limitation.

(5) (No change.)

(6) Charges to Originate. Charges an owner or an owner's
spouse is required to pay to originate an equity loan that are not interest

under §153.1(12) [§153-11 D] of this title are fees subject to the two
percent limitation.

(7) (No change.)

(8) Charges to Evaluate. Charges an owner or an owner's
spouse is required to pay to evaluate the credit decision for an equity
loan, that are not interest under §153.1(12) [§153-H1H)] of this title, are
fees subject to the two percent limitation. Examples of these charges
include fees collected to cover the expenses of a credit report, flood
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zone determination, tax certificate, inspection, or appraisal manage-
ment services.

(9) Charges to Maintain. Charges paid by an owner or an
owner's spouse to maintain an equity loan that are not interest under
§153.1(12) [§353-H1H)] of this title are fees subject to the two percent
limitation if the charges are paid at the inception of the loan, or if the
charges are customarily paid at the inception of an equity loan but are
deferred for later payment after closing.

(10) - (11)  (No change.)

(12) Charges to Service. Charges paid by an owner or an
owner's spouse for a party to service an equity loan that are not interest
under §153.1(12) [§453HdH)] of this title are fees subject to the two
percent limitation if the charges are paid at the inception of the loan,
or if the charges are customarily paid at the inception of an equity loan
but are deferred for later payment after closing.

(13) - (20) (No change.)
$§153.12.  Closing Date: Section 50(a)(6)(M)(i).

An equity loan may not be closed before the 12th calendar day after
the later of the date that the owner submits an application for the loan
to the lender or the date that the lender provides the owner a copy of
the required consumer disclosure. One copy of the required consumer
disclosure may be provided to married owners. For purposes of deter-
mining the earliest permitted closing date, the next succeeding calendar
day after the later of the date that the owner submits an application for
the loan to the lender or the date that the lender provides the owner a
copy of the required consumer disclosure is the first day of the 12-day
waiting period. The equity loan may be closed at any time on or after
the 12th calendar day after the later of the date that the owner submits
an application for the loan to the lender or the date that the lender pro-
vides the owner a copy of the required consumer disclosure.

(1) (No change.)

(2) A loan application may be submitted [giver] orally [er
. 1

(3) A loan application may be submitted electronically in
accordance with state and federal law governing electronic signatures
and delivery of electronic documents. The UETA and the E-Sign Act
include requirements for electronic signatures and delivery.

§153.13.  Preclosing Disclosures: Section 50(a)(6)(M)(ii).

An equity loan may not be closed before one business day after the date
that the owner of the homestead receives a copy of the loan application,
if not previously provided, and a final itemized disclosure of the actual
fees, points, interest, costs, and charges that will be charged at closing.
If a bona fide emergency or another good cause exists and the lender
obtains the written consent of the owner, the lender may provide the
preclosing disclosure to the owner or the lender may modify the previ-
ously provided preclosing disclosure on the date of closing.

(1)-(3) (No change.)

(4) The lender may provide the preclosing disclosure elec-
tronically in accordance with state and federal law governing electronic
signatures and delivery of electronic documents. The UETA and the
E-Sign Act include requirements for electronic signatures and deliv-

ery.

(5) [¢4)] Bona fide emergency.
(A) - (B) (No change.)

(6) [€5)] Good cause. An owner may consent to receive the
preclosing disclosure or a modification of the preclosing disclosure on
the date of closing if another good cause exists.

(A) - (C) (No change.)

(7) [€6)] An equity loan may be closed at any time during
normal business hours on the next business day following the calendar
day on which the owner receives the preclosing disclosure or any cal-
endar day thereafter.

(8) [€H] The owner maintains the right of rescission under
Section 50(a)(6)(Q)(viii) even if the owner exercises an emergency or
good cause modification of the preclosing disclosure.

§153.17.  Authorized Lenders: Section 50(a)(6)(P).

An equity loan must be made by one of the following that has not been
found by a federal regulatory agency to have engaged in the practice
of refusing to make loans because the applicants for the loans reside or
the property proposed to secure the loans is located in a certain area: a
bank, savings and loan association, savings bank, or credit union do-
ing business under the laws of this state or the United States, including
a subsidiary of a bank, savings and loan association, savings bank, or
credit union described by this section; a federally chartered lending in-
strumentality or a person approved as a mortgagee by the United States
government to make federally insured loans; a person licensed to make
regulated loans, as provided by statute of this state; a person who sold
the homestead property to the current owner and who provided all or
part of the financing for the purchase; a person who is related to the
homestead owner within the second degree of affinity and consanguin-
ity; or a person regulated by this state as a mortgage banker or mortgage
company.

(1) Anauthorized lender under Texas Finance Code, Chap-
ter 341 must meet both constitutional and statutory qualifications to
make an equity loan.

(2) For purposes of Section 50(a)(6)(P), a "bank, savings
and loan association, savings bank, or credit union doing business un-
der the laws of this state or the United States" includes a state-chartered
financial institution described by Texas Finance Code, §201.101(1)(A)-

(D) that:

(A) s chartered under the laws of another state; and

(B) does business in Texas in accordance with appli-
cable state law, including the requirements of Texas Finance Code,

§201.102.

(3) [)] A HUD-approved mortgagee is a person ap-
proved as a mortgagee by the United States government to make
federally insured loans for purposes of Section 50(a)(6)(P)(ii). Loan
correspondents to a HUD-approved mortgagee are not authorized
lenders of equity loans unless qualifying under another provision of
Section 50(a)(6)(P).

(4) [63)] A person who is licensed under Texas Finance
Code, Chapter 156 is a person regulated by this state as a mortgage
company for purposes of Section 50(a)(6)(P)(vi). A person who is reg-
istered under Texas Finance Code, Chapter 157 is a person regulated by
this state as a mortgage banker for purposes of Section 50(a)(6)(P)(vi).

(5) [M] A person who is licensed under Texas Finance
Code, Chapter 342 is a person licensed to make regulated loans for
purposes of Section 50(a)(6)(P)(iii). If a person is not described by
Section 50(a)(6)(P)(i), (ii), (iv), (v), or (vi), then the person must ob-
tain a license under Texas Finance Code, Chapter 342 in order to be
authorized to make an equity loan under Section 50(a)(6)(P)(iii).

§153.22.  Copies of Documents: Section 50(a)(6)(Q)(v).

At closing, the lender must provide the owner with a copy of the fi-
nal loan application and all executed documents that are signed by the
owner at closing in connection with the equity loan.

PROPOSED RULES September 10, 2021 46 TexReg 5693



(1)-(2) (No change.)

(3) A lender may provide documents electronically in ac-
cordance with state and federal law governing electronic signatures and
delivery of electronic documents. The UETA [Fexas Uniform Elee-
tronic Transactions Aet; Texas Business & Commerece Code; Chapter
322.] and the [federal] E-Sign Act [; 15 U-S-€- §§70061-7006;] include
requirements for electronic signatures and delivery.

§153.26.  Acknowledgment of Fair Market
50(a)(6)(Q)(ix).
The owner of the homestead and the lender must sign a written ac-

knowledgment as to the fair market value of the homestead property
on the date the extension of credit is made.

(1) - (3) (No change.)

(4) The owner and lender may sign the written acknowl-
edgment electronically in accordance with state and federal law gov-
erning electronic signatures and delivery of electronic documents. The
UETA and the E-Sign Act include requirements for electronic signa-
tures and delivery.

§153.45.  Refinance of an Equity Loan: Section 50(f).

Value: Section

A refinance of debt secured by the homestead, any portion of which
is an extension of credit described by Subsection (a)(6) of Section 50,
may not be secured by a valid lien against the homestead unless either
the refinance of the debt is an extension of credit described by Subsec-
tion (a)(6) or (a)(7) of Section 50, or all of the conditions in Section
50(f)(2) are met.

(1) - (3) (No change.)

(4) Refinance Disclosure. To meet the condition in Section
50(f)(2)(D), the lender must provide the refinance disclosure described
in Section 50(f)(2)(D) to the owner on a separate document not later
than the third business day after the date the owner submits the loan
application to the lender and at least 12 days before the date the refi-
nance of the extension of credit is closed.

(A) - (D) (No change.)

(E) The lender may provide the refinance disclosure
electronically in accordance with state and federal law governing
electronic signatures and delivery of electronic documents. The UETA
and the E-Sign Act include requirements for electronic signatures and

delivery.

(F) [€B)] One copy of the required refinance disclosure
may be provided to married owners.

(G) [EO] The refinance disclosure is only a summary of
the owner's rights, which are governed by the substantive terms of the
constitution. The substantive requirements prevail regarding a lender's
responsibilities in an equity loan or refinance. A lender may supple-
ment the refinance disclosure to clarify any discrepancies or inconsis-
tencies.

(H) [&)] A lender may rely on an established system
of verifiable procedures to evidence compliance with this paragraph.

(I) [@D] The Finance Commission will publish a
Spanish translation of the refinance disclosure on its website. A lender
whose discussions with the owner are conducted primarily in Spanish
may provide the Finance Commission's Spanish translation to the
owner, although the Spanish translation is not required by Section

50(H(2).

$153.51.  Consumer Disclosure: Section 50(g).

An equity loan may not be closed before the 12th day after the lender
provides the owner with the consumer disclosure on a separate instru-
ment.

(1) (No change.)

(2) The lender may provide the consumer disclosure elec-
tronically in accordance with state and federal law governing electronic
signatures and delivery of electronic documents. The UETA and the
E-Sign Act include requirements for electronic signatures and deliv-

ery.

(3) [#2)] Certain provisions of the consumer disclosure do
not contain the exact identical language concerning requirements of the
equity loan that have been used to create the substantive requirements
of the loan. The consumer notice is only a summary of the owner's
rights, which are governed by the substantive terms of the constitution.
The substantive requirements prevail regarding a lender's responsibil-
ities in an equity loan transaction. A lender may supplement the con-
sumer disclosure to clarify any discrepancies or inconsistencies.

(4) [#3)] A lender may rely on an established system of ver-
ifiable procedures to evidence compliance with this section.

(5) [€9] A lender whose discussions with the borrower are
conducted primarily in Spanish for a closed-end loan may rely on the
translation of the consumer notice developed under the requirements of
Texas Finance Code, §341.502. Such notice shall be made available to
the public through publication on the Finance Commission's webpage.

(6) [€5)] If the owner has executed a power of attorney de-
scribed by §153.15(2) of'this title (relating to Location of Closing: Sec-
tion 50(a)(6)(N)), then the lender may provide the consumer disclosure
to the attorney-in-fact instead of providing it to the owner.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2021.

TRD-202103382

Matthew Nance

Deputy General Counsel, Office of Consumer Credit Commissioner
Joint Financial Regulatory Agencies

Earliest possible date of adoption: October 10, 2021

For further information, please call: (512) 936-7660

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER C.
RELIABILITY

16 TAC §25.55

The Public Utility Commission of Texas (commission) proposes
new 16 Texas Administrative Code (TAC) §25.55, relating to
weather emergency preparedness, to implement weather emer-
gency preparedness measures for generation entities and trans-

INFRASTRUCTURE AND
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mission service providers in the Electric Reliability Council of
Texas (ERCOT) power region, as required by Senate Bill 3 (SB
3), 87th Legislature Session (Regular Session).

Proposed §25.55 represents the first of two phases in the
commission's development of robust weather emergency pre-
paredness reliability standards. It is the intent of the commission
that the primary objective of implementing phase one weather
emergency preparedness reliability standards is to ensure that
the electric industry is prepared to provide continuous reliable
electric service throughout this upcoming winter season and to
comply with the statutory deadline for the adoption of weather
emergency preparedness reliability standards set forth in SB 3.
Specifically, the proposal requires generators to implement the
winter weather readiness actions identified in the 2012 Quanta
Technology Report on Extreme Weather Preparedness Best
Practices and to fix any known, acute issues that arose during
the 2020 - 2021 winter weather season. Similarly, the commis-
sion requires transmission service providers to implement key
recommendations contained in the 2011 Report on Outages
and Curtailments During the Southwest Cold Weather Event
on February 1-5, 2011, jointly prepared by the Federal Energy
Regulatory Commission and the North American Electric Reli-
ability Corporation. Further, the proposal requires a notarized
attestation from the highest-ranking representative, official, or
official with binding authority over each of the above entities
attesting to the completion of all required activities.

The commission will develop phase two of the weather emer-
gency preparedness reliability standards in a future project.
The phase two weather emergency preparedness reliability
standards will consist of a more comprehensive, year-round
set of weather emergency preparedness reliability standards
that will be informed by a robust weather study that is currently
being conducted by ERCOT in consultation with the Office of
the Texas State Climatologist.

Growth Impact Statement

The agency provides the following governmental growth impact
statement for the proposed rule, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for
each year of the first five years that the proposed rule is in ef-
fect, the following statements will apply:

(1) the proposed rule will not create a government program and
will not eliminate a government program;

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions;

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the agency;

(4) the proposed rule will not require an increase and will not
require a decrease in fees paid to the agency;

(5) the proposed rule will create a new regulation;

(6) the proposed rule will not expand, limit, or repeal an existing
regulation;

(7) the proposed rule will not change the number of individuals
subject to the rule's applicability; and

(8) the proposed rule will positively affect this state's economy
by reducing the risk of widespread involuntary load shed events
that result in economic harm to residents and businesses.

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis

The commission has determined that the proposed rule will not
be a taking of private property as defined in chapter 2007 of the
Texas Government Code.

Fiscal Impact on State and Local Government

Kristin Abbott, Project Manager, has determined that, for the first
five-year period the proposed rule is in effect, there will be no
fiscal implications for the state or for units of local government
under Texas Government Code §2001.024(a)(4) as a result of
enforcing or administering the sections.

Public Benefits

Ms. Abbott has also determined that, for each year of the first
five years the proposed rule and amendments are in effect, the
anticipated public benefit expected as a result of the adoption
of the proposed amendments will be alignment of commission
rules with the requirements of PURA §35.0021 and §38.075. Ms.
Abbott has determined that the economic costs to persons re-
quired to comply with the rule under Texas Government Code
§2001.024(a)(5) will vary on an individual basis, depending on
the current weather preparation readiness of the facilities and
generation resources to which the rule is applicable.

Local Employment Impact Statement

For each year of the first five years the proposed rule is in effect,
there should be no effect on a local economy; therefore, no local
employment impact statement is required under Texas Govern-
ment Code §2001.022.

Costs to Regulated Persons

Texas Government Code §2001.0045(b) does not apply to this
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7).

Public Hearing

The commission staff will conduct a public hearing on this
rulemaking on September 20, 2021, at 9:30 a.m. in the Com-
missioners' Hearing Room, 7th floor, William B. Travis Building,
if requested in accordance with Texas Government Code
§2001.029. The request for a public hearing must be received
by September 16, 2021. If no request for public hearing is
received and the commission staff cancels the hearing, it will
file in this project a notification of the cancellation of the hearing
prior to the scheduled date for the hearing.

Public Comments

Interested persons may file comments electronically through the
interchange on the commission's website. Comments must be
filed by September 16, 2021. No reply comments are requested.
Comments should be organized in a manner consistent with the
organization of the proposed rule. The commission invites spe-
cific comments regarding the costs associated with, and bene-
fits that will be gained by, implementation of the proposed rule.
The commission will consider the costs and benefits in decid-
ing whether to modify the proposed rule on adoption. Commis-
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sion staff strongly encourages commenters to include a bulleted
executive summary to assist commission staff in reviewing the
filed comments in a timely fashion. All comments should refer to
Project Number 51840.

Statutory Authority

The new rule is proposed under the following provision of PURA:
§14.001, which provides the commission the general power to
regulate and supervise the business of each public utility within
its jurisdiction and to do anything specifically designated or im-
plied by PURA that is necessary and convenient to the exer-
cise of that power and jurisdiction; §14.002, which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction;
§35.0021, which requires the commission to adopt rules that re-
quire each provider of electric generation service in the ERCOT
power region to implement measures to prepare the provider's
generation assets to provide adequate electric generation ser-
vice during a weather emergency; and §38.075, which requires
the commission to adopt rules to require each electric coopera-
tive, municipally owned utility, and transmission and distribution
utility providing transmission service in the ERCOT power region
to implement measures to prepare its facilities to maintain ser-
vice quality and reliability during a weather emergency.

Cross reference to statutes: PURA §§14.001, 14.002, 35.0021,
and 38.075.

§25.55.  Weather Emergency Preparedness.

(a) Application. This section applies to the Electric Reliability
Council of Texas, Inc. (ERCOT) and to generation entities and trans-
mission service providers in the ERCOT power region.

(b) Definitions. In this section, the following definitions apply
unless the context indicates otherwise.

(1) Cold weather critical component--Any component that
is susceptible to freezing, the occurrence of which is likely to lead to
unit trip, derate, or failure to start.

(2) Energy storage resource--An energy storage system
registered with ERCOT for the purpose of providing energy or ancil-
lary services to the ERCOT grid and associated facilities behind the
system's point of interconnection necessary for the operation of the

system.

(3) Generation entity--An ERCOT-registered resource en-
tity acting on behalf of an ERCOT-registered generation resource or
energy storage resource.

(4) Generation resource--A generator capable of providing
energy or ancillary services to the ERCOT grid and that is registered
with ERCOT as a generation resource, as well as associated facilities
behind the generator's point of interconnection necessary for the oper-
ation of the generator.

(5) Inspection--The activities that ERCOT engages in to
determine whether a generation entity is in compliance with subsection
(c) of this section or whether a transmission service provider is in com-
pliance with subsection (f) of this section. An inspection may include
site visits; assessments of procedures; interviews; and review of infor-
mation provided by a generation entity or transmission service provider
in response to a request by ERCOT, including review of evaluations
conducted by the generation entity or transmission service provider or
its contractor. ERCOT will determine, in consultation with the com-
mission, the number, extent, and content of inspections and may con-
duct inspections using both employees and contractors.

(6) Resource--A generation resource or energy storage re-

source.

(7)  Weather emergency preparation measures--Measures
that a generation entity or transmission service provider takes to sup-
port the function of a facility in extreme weather conditions, including
weatherization, fuel security, staffing plans, operational readiness, and
structural preparations.

(c) Phase one weather emergency preparedness reliability
standards for a generation entity.

(1) By December 1, 2021, a generation entity must com-
plete the following winter weather emergency preparations for each
resource under its control:

(A) All preparations necessary to ensure the sustained
operation of all cold weather critical components during winter weather
conditions, such as chemicals, auxiliary fuels, and other materials, and
personnel required to operate the resource;

(B) Installation of adequate wind breaks for resources
susceptible to outages or derates caused by wind; enclosure of sensors
for cold weather critical components; inspection of thermal insulation
for damage or degradation and repair of any damaged or degraded in-
sulation; confirmation of the operability of instrument air moisture pre-
vention systems; maintenance of freeze protection components for all
equipment, including fuel delivery systems, the failure of which could
cause an outage or derate, and establishment of a schedule for testing of
such freeze protection components on an ongoing monthly basis; and
the installation of monitoring systems for cold weather critical com-
ponents, including circuitry providing freeze protection or preventing
instrument air moisture;

(C) All actions necessary to prevent a reoccurrence of
any cold weather critical component failure that occurred in the period
between November 30, 2020, and March 1, 2021;

(D) Provision of training on winter weather prepara-
tions to operational personnel; and

(E) Determination of minimum design temperature,
minimum operating temperature, and other operating limitations
based on temperature, precipitation, humidity, wind speed, and wind
direction.

(2) By December 1, 2021, a generation entity must sub-
mit to the commission and ERCOT, on a form prescribed by ERCOT
and developed in consultation with commission staff, a winter weather
readiness report that:

(A) Describes all activities taken by the generation en-
tity to complete the requirements of paragraph (1) of this subsection;
and

(B) Includes, a notarized attestation sworn to by the
generation entity's highest-ranking representative, official, or officer
with binding authority over the generation entity, attesting to the
completion of all activities described in paragraph (1) of this subsec-
tion and the accuracy and veracity of the information described in
subparagraph (A) of this paragraph.

(3) Based on the requirements of paragraph (1) of this sub-
section, ERCOT must develop a comprehensive checklist form that in-
cludes checking systems and subsystems containing cold weather criti-
cal components and file it with the commission no later than December
10, 2021. In addition, ERCOT must use a generation entity's winter
weather readiness report submitted under paragraph (2) of this subsec-
tion to adapt the checklist to the inspections of the generation entity's
resources.
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(4) No later than December 10, 2021, ERCOT must file

expected to have taken before ERCOT!'s inspection, the reliability risk

with the commission a summary report of the winter weather readiness

of the resource's noncompliance, and the complexity of the measures

reports filed under paragraph (2) of this subsection, including a sum-

needed to cure the deficiency.

mary of compliance with the requirements of paragraph (1) and (2) of
this subsection and a spreadsheet that delineates compliance with the
requirements of paragraph (1) of this subsection for all resources sub-
ject to those requirements.

(5) A generation entity that timely submits to ERCOT the

(e) Weather-related failures by a generation entity to provide
service. For a generation entity with a resource that experiences re-
peated or major weather-related forced interruptions of service, includ-
ing forced outages, derates, or maintenance-related outages, the gener-
ation entity must contract with a qualified professional engineer who

winter weather readiness report required by paragraph (2) of this sub-

is not an employee of the generation entity or its affiliate and who has

section is exempt, for the 2021 calendar year, from the requirement in

not participated in previous assessments for the resource to assess its

Section 3.21(3) of the ERCOT Protocols that requires a generation en-

weather emergency preparation measures, plans, procedures, and op-

tity to submit the Declaration of Completion of Generation Resource

erations. The generation entity must submit the qualified professional

Winter Weatherization Preparations no earlier than November 1 and no

engineer's assessment to the commission and ERCOT. ERCOT must

later than December 1 of each year.

(6) Good cause exception. A generation entity may submit
a request for a good cause exception with the commission to specific
requirements listed in paragraph (1) of this subsection.

(A) A generation entity's request must include:

(i) A detailed explanation and supporting documen-
tation of the generation entity's inability to comply with a specific re-

adopt rules that specify the circumstances for which this requirement
applies and specify the scope and contents of the assessment. A genera-
tion entity to which this subsection applies may be subject to additional
inspections by ERCOT. ERCOT must refer to the commission for en-
forcement any generation entity that violates this rule and fails to cure
the identified deficiencies within a reasonable period of time.

(f) Weather emergency preparedness reliability standards for a
transmission service provider.

quirement of paragraph (1) of this subsection;

(ii) A detailed description and supporting documen-

(1) By December 1, 2021, a transmission service provider
must complete the following winter weather preparations for its sys-

tation of the generation entity's efforts that have been made to comply

tems and facilities:

with paragraph (1) of this subsection;

(iii) A plan, including a schedule and supporting

(A) All preparations necessary to ensure the sustained
operation of all cold weather critical components during winter weather

documentation, to comply with the specific requirement of paragraph

conditions, including ensuring availability of supplies, such as chem-

(1) of this subsection for which the good cause exception is being

icals, auxiliary fuels, and other materials, and personnel required to

requested from the commission, including a proposed deadline or

operate the transmission system and facilities;

deadlines for filing updates with the commission on the status of
the generation entity's compliance with the specific requirement of
paragraph (1) of this subsection and expected compliance date;

(iv) _Evidence that notice of the request has been pro-

(B) Confirmation of the ability of all systems and sub-
systems containing cold weather critical components required to op-
erate each of the transmission service provider's substations to ensure
operation of each substation within the design and operating limitations

vided to ERCOT; and

(v) A notarized attestation sworn to by the gener-
ation entity's highest-ranking representative, official, or officer with

addressed in subparagraph (H) of this paragraph;

(C) All actions necessary to prevent a reoccurrence of
any cold weather critical component failure that occurred in the period

binding authority over the generation entity attesting to the accuracy

between November 30, 2020 and March 1, 2021;

and veracity of the information in the request.

(B) ERCOT is a required party in the proceeding in

(D) Provision of training on winter weather prepara-
tions to operational personnel;

which a generation entity requests a good cause exception from the
commission. ERCOT must make a recommendation to the commis-
sion on the request by the deadline set forth by the presiding officer
in the proceeding.

(d) Inspections for a generation entity.
(1) ERCOT inspections. ERCOT must conduct inspec-

tions of resources for the 2021 - 2022 winter season and must prioritize
its inspection schedule based on risk level. ERCOT may prioritize

(E) Confirmation that the sulfur hexafluoride gas in
breakers and metering and other electrical equipment is at the cor-
rect pressure and temperature to operate safely during extreme cold
weather, and performance of annual maintenance that tests sulfur
hexafluoride breaker heaters by supporting circuitry to assure that they

(F) Confirmation of the operability of power transform-
ers in extreme cold temperatures by:

inspections based on factors such as whether a generation resource is
critical for electric grid reliability; has experienced a forced outage,
forced derate, or failure to start related to extreme weather conditions;
or has other vulnerabilities related to extreme weather conditions.

(2) ERCOT inspection report. ERCOT must provide a re-
port on its inspection of a resource to the generation entity. The inspec-
tion report must address whether the resource has complied with the
requirements in subsection (c) that ERCOT reviewed for the resource
and, if the resource has not complied, ERCOT must provide the gener-

(i) Checking heaters in the control cabinets;

(i)  Verifying that main tank oil levels are appropri-
ate for actual oil temperature;

(iii)  Checking bushing oil levels; and

(iv)  Checking the nitrogen pressure if necessary.

(G) Determination of the ambient temperature to which
the transmission service provider's equipment, such as fire protection

ation entity a reasonable period to cure the identified deficiencies. The

systems, are protected, including accounting for the accelerated cool-

cure period determined by ERCOT must consider what weather emer-

ing effect of wind, and confirmation that temperature requirements are

gency preparation measures the generation entity may be reasonably

met during operations; and
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(H) Determination of minimum design temperatures,

transmission system or facility is critical for electric grid reliability;

minimum operating temperatures, and other operating limitations

has experienced a forced outage or other failure related to extreme

based on temperature, precipitation, humidity, wind speed, and wind

weather conditions; or has other vulnerabilities related to extreme

direction for substations containing cold weather critical components.

weather conditions.

(2) By December 1, 2021, a transmission service provider
must submit to the commission and ERCOT, on a form prescribed by

(2) ERCOT inspection report. ERCOT must provide a re-
port on its inspection of a transmission system and facilities to the trans-

ERCOT and developed in consultation with commission staff, a winter-

mission service provider. The inspection report must address whether

weather readiness report that:

(A) Describes all activities taken by a transmission ser-
vice provider to complete the requirements of paragraph (1) of this sub-
section; and

(B) Includes a notarized attestation sworn to by the

the system and facilities have complied with the requirements in sub-
section (f) of this section that ERCOT reviewed for the transmission
service provider, and, if the transmission service provider has not com-
plied, provide the transmission service provider a reasonable period to
cure the identified deficiencies. The cure period determined by ERCOT
must consider what weather emergency preparation measures the trans-

transmission service provider's highest-ranking representative, offi-

mission service provider may be reasonably expected to have taken be-

cial, or officer with binding authority over the transmission service

fore ERCOT's inspection, the reliability risk of the transmission service

provider, attesting to the completion of all activities described in

provider's noncompliance, and the complexity of the measures needed

paragraph (1) of this subsection and the accuracy and veracity of the

to cure the identified deficiencies.

information described in paragraph (2)(A) of this subsection.
(3) No later than December 10, 2021, ERCOT must file

(h) Weather-related failures by a transmission service provider
to provide service. For a transmission service provider with a transmis-

with the commission a summary report of the winter weather readiness

sion system or facility that experiences repeated or major weather-re-

reports filed under paragraph (2) of this subsection, including a sum-

lated forced interruptions of service, including forced outages, derates,

mary of compliance with the requirements of paragraph (1) and (2) of

or maintenance-related outages, the transmission service provider must

this subsection and a spreadsheet that delineates compliance with the

contract with a qualified professional engineer who is not an employee

requirements of paragraph (1) of this subsection for all facilities sub-

of the transmission service provider or its affiliate and who has not par-

ject to the requirements.

(4) Good cause exception. A transmission service provider
may submit a request for a good cause exception with the commission
to specific requirements listed in paragraph (1) of this subsection.

(A) The request must include:

(i) A detailed explanation and supporting documen-
tation of the inability of the transmission service provider to comply
with a specific requirement of paragraph (1) of this subsection;

(ii) A detailed description and supporting documen-
tation of the efforts that have been made to comply with paragraph (1)
of this subsection;

(iii) A plan, including a schedule and supporting
documentation, to comply with the specific requirement of paragraph
(1) of this subsection for which the good cause exception is being
requested from the commission, including a proposed deadline or
deadlines to file updates with the commission on the status of the
transmission service provider's compliance and expected compliance
date;

(iv) Evidence that notice of the request has been pro-
vided to ERCOT; and

(v) A notarized attestation sworn to by the transmis-
sion service provider's highest-ranking representative, official, or of-
ficer with binding authority over the transmission service provider at-
testing to the accuracy and veracity of the information in the request.

(B) ERCOT is a required party to the proceeding in
which a transmission service provider requests a good cause exception
from the commission. ERCOT must make a recommendation to the
commission on the request by the deadline set forth by the presiding
officer in the proceeding.

(g) Inspections for a transmission service provider.

(1) ERCOT inspections. ERCOT must conduct inspec-
tions of transmission systems and facilities for the 2021 - 2022 winter
season and must prioritize its inspection schedule based on risk level.
ERCOT may prioritize inspections based on factors such as whether a

ticipated in previous assessments for this system or facility to assess
its weather emergency preparation measures, plans, procedures, and
operations and submit the assessment to the commission and ERCOT.
ERCOT must adopt rules that specify the circumstances for which this
requirement applies and specify the scope and contents of the assess-
ment. A transmission service provider to which this subsection applies
may be subject to additional inspections by ERCOT. ERCOT must refer
to the commission for enforcement any transmission service provider
that violates this rule and fails to cure the identified system or facility
deficiencies within a reasonable period of time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 26, 2021.

TRD-202103370

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 936-7244

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 111. SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOLOGISTS

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC), Chapter 111, Subchapter A, §111.2;
Subchapter E, §111.41; Subchapter F, §111.50 and §111.51;
Subchapter J, §111.91 and §111.92; and Subchapter V, §111.210
and §111.211; proposes a new rule at Subchapter V, §111.212;
and proposes the repeal of existing rules at Subchapter V,
§§111.212 - 111.216, and Subchapter X, §§111.230 - 111.232,
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regarding the Speech-Language Pathologists and Audiologists
Program. These proposed changes are referred to as "proposed
rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC Chapter 111 implement Texas Occupa-
tions Code, Chapter 401, Speech-Language Pathologists and
Audiologists; Chapter 51, the enabling statute of the Texas Com-
mission of Licensing and Regulation (Commission) and the De-
partment; and Chapter 111, Telemedicine and Telehealth.

The proposed rules implement the telehealth emergency rules
on a permanent basis; implement SB 40, 87th Legislature, Reg-
ular Session (2021); and include changes as a result of the four-
year rule review related to telehealth and remote supervision
(tele-supervision). The proposed rules also reorganize the cur-
rent provisions and eliminate duplicative provisions.

Telehealth Emergency Rules

The Commission adopted emergency rules to ensure that ser-
vices to clients and supervision of certain licensees may con-
tinue to be provided through telehealth as was allowed under the
waivers that were granted by the Governor during the COVID-19
pandemic. The emergency rules also reflected the change in the
statutory authority regarding telehealth. The emergency rules
were necessary to protect the public health, safety, and welfare.
(Emergency Rules, 46 TexReg 5313, August 27, 2021).

The telehealth emergency rules were effective September 1,
2021. Emergency rules are only effective for 120 days, with one
60-day extension, for a total of 180 days. The current proposed
rules implement the emergency rules on a permanent basis.

Implementation of SB 40

Senate Bill (SB) 40, 87th Legislature, Regular Session (2021)
added new telehealth provisions and rulemaking authority
to Texas Occupations Code, Chapter 51, and repealed the
provisions regarding joint rules for fitting and dispensing hear-
ing instruments by telepractice in Texas Occupations Code,
Chapters 401 and 402. The joint rules were with the Hearing
Instrument Fitters and Dispensers program. These changes
became effective immediately.

The proposed rules implement SB 40 as it relates to telehealth,
tele-supervision, and the repeal of the statutory requirements
for joint rules for fitting and dispensing hearing instruments by
telepractice. Because SB 40 was effective immediately, the nec-
essary changes related to statutory authority for telehealth were
included in the emergency rules (discussed above).

Four-Year Rule Review Changes

The proposed rules include changes as a result of the four-year
rule review related to telehealth and tele-supervision. The De-
partment conducted the required four-year rule review of the
rules under 16 TAC Chapter 111, and the Commission readopted
the rule chapter in its entirety and in its current form. (Proposed
Rule Reviews, 45 TexReg 7281, October 9, 2020. Adopted Rule
Reviews, 46 TexReg 2050, March 26, 2021).

In response to the Notice of Intent to Review that was pub-
lished, the Department received 106 public comments regarding
16 TAC Chapter 111. Most of the comments requested rule
changes that would make permanent the expanded use of
telehealth and tele-supervision for interns and assistants, as
was allowed under the Governor's waivers that were issued pur-
suant to the COVID-19 disaster declaration. These suggested

changes are part of the emergency rules and are part of the cur-
rent proposed rules. The proposed rules also include changes
based on the Department's review of the rules during the rule
review process related to telehealth and tele-supervision.

Reorganization Changes

The proposed rules consolidate the existing rules, reorganize the
existing provisions by subject matter, and eliminate duplicative
provisions, as recommended by Department staff.

Advisory Board Recommendation

The proposed rules were presented to and discussed by the
Speech-Language Pathologists and Audiologists Advisory
Board at its meeting on August 20, 2021. The Advisory Board
removed the proposed changes to §111.154, regarding supervi-
sor residency requirements. Those changes are not included in
this proposal. Changes were also recommended to §111.210(8)
and (9) regarding audiology assistants and the fitting and
dispensing of hearing instruments by telehealth. The Advisory
Board voted and recommended that the proposed rules with
changes be published in the Texas Register for public comment.

Subsequent to the Advisory Board meeting, the recommended
changes regarding audiology assistants and the fitting and
dispensing of hearing instruments by telehealth were reviewed.
Those recommended changes were not included in this pro-
posal, since they conflict with the statute and with other existing
rules. In addition, minor clean-up changes were made to the
proposal.

SECTION-BY-SECTION SUMMARY
Subchapter A
The proposed rules amend Subchapter A. General Provisions.

The proposed rules amend §111.2, Definitions. The proposed
rules combine the separate definitions of "direct supervision" for
interns and assistants into one definition. The proposed rules
combine the separate definitions of "indirect supervision" for in-
terns and assistants into one definition. The proposed rules al-
low for direct and indirect supervision to be performed through
tele-supervision and not require in-person supervision. The def-
inition of "in-person" has been updated to address services to
clients and supervision of licensees. The proposed rules add
a new definition of "tele-supervision." This terminology replaces
language in the current rules regarding supervising through tele-
health or telepractice/telehealth.

Subchapter E

The proposed rules amend Subchapter E. Requirements for In-
tern in Speech-Language Pathology License.

The proposed rules amend §111.41, Intern in Speech-Language
Pathology License--Internship and Supervision Requirements.
Subsection (d) is amended to allow interns to receive direct su-
pervision through tele-supervision and not require in-person su-
pervision.

Subchapter F

The proposed rules amend Subchapter F. Requirements for As-
sistant in Speech-Language Pathology License.

The proposed rules amend §111.50, Assistant in Speech-Lan-
guage Pathology License--Licensing Requirements--Education
and Clinical Observation and Experience. Subsection (e) is
amended to allow supervision to be performed through tele-su-
pervision and not require in-person supervision.
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The proposed rules amend §111.51, Assistant in Speech-Lan-
guage Pathology License--Supervision Requirements. Subsec-
tion (e) is amended to allow supervision to be performed through
tele-supervision and not require in-person supervision. Subsec-
tion (g) is amended to eliminate any caps or limits on the num-
ber of hours that can be supervised through tele-supervision and
to allow direct and indirect supervision to be provided through
tele-supervision.

Subchapter J

The proposed rules amend Subchapter J. Requirements for As-
sistant in Audiology License.

The proposed rules amend §111.91, Assistant in Audiology Li-
cense--Supervision Requirements. Subsection (f) is amended
to eliminate restrictions on the duties that can be supervised by
tele-supervision and to allow direct and indirect supervision to
be provided through tele-supervision.

The proposed rules amend §111.92, Assistant in Audiology
License--Practice and Duties of Assistants. Subsection (c)
is amended to allow the assigned duties under paragraphs
(1)-(3) to be directly supervised through tele-supervision and
not require in-person supervision. Paragraph (4) is amended to
remove the requirement for direct supervision of this duty.

Subchapter V
The proposed rules amend Subchapter V. Telehealth.

The proposed rules amend §111.210, Definitions Relating
to Telehealth. The section has been updated to consolidate
definitions from §111.210 and §111.231 into one section and to
eliminate duplicative provisions. Other definitions are found in
current §111.2.

The proposed rules make clean-up changes to the definition of
"client site." The proposed rules remove the definition of "con-
sultant" and the references and provisions in the rules regard-
ing consultants. The definition of "provider" has been expanded
to include speech-language pathology interns, speech-language
pathology assistants, and audiology assistants. This change will
allow additional licensees to provide telehealth services. The
definitions of "facilitator" and "provider site" have been updated
to reference "provider" and to make clean-up changes. The def-
inition of "telecommunications technology" is updated to include
a smart phone, or any audio-visual, real-time, or two-way inter-
active communication system.

The proposed rules update the definition of "telehealth" to in-
clude assessments, interventions, or consultations regarding a
client. For audiologists and audiology interns, the definition has
been updated to include the use of telecommunications technol-
ogy for the fitting and dispensing of hearing instruments.

The proposed rules update the definition of "telehealth services"
to include the rendering of audiology and/or speech-language
pathology services through telehealth to a client who is physi-
cally located at a site other than the site where the provider is lo-
cated. For audiologists and audiology interns, the definition has
been updated to include the fitting and dispensing of hearing in-
struments through telehealth to a client who is physically located
at a site other than the site where the provider is located.

The proposed rules remove the definitions of "telepractice"
and "telepractice services." These terms are duplicative with
the terms "telehealth" and "telehealth services," which is the
terminology used in Occupations Code Chapter 51, as amended
by SB 40, and Chapter 111.

The proposed rules amend §111.211, Service Delivery Models
of Speech-Language Pathologists. The title of the section has
been changed to "Service Delivery Models" to apply to all tele-
health providers. The proposed rules remove references to "con-
sultant" and replace references to "telepractice" with "telehealth
service."

The proposed rules add a new §111.212, Requirements for Pro-
viding Telehealth Services and Using Telehealth. This new sec-
tion consolidates the separate telehealth rules for speech-lan-
guage pathologists and audiologists into one new rule. The new
rule consolidates the provisions from existing rules §§111.212,
111.214, 111.215, and 111.232; reorganizes the provisions by
subject matter; eliminates duplicative provisions; and updates
the terminology to use the terms "telehealth" and "telehealth ser-
vices."

New §111.212(a) addresses the applicability of the subchapter.
Except where noted, the subchapter applies to speech-language
pathologists, speech-language pathology interns, speech-lan-
guage pathology assistants, audiologists, audiology interns, au-
diology assistants, and dual speech-language pathologist and
audiologist license holders, as authorized under this subchapter.
This subsection also addresses the applicability of other laws.

New §111.212(b) addresses licensure and scope of practice
requirements related to providing telehealth services. This
subsection also specifies that speech-language pathology as-
sistants and audiology assistants may provide services through
telehealth, as directed by their supervisors, according to the
specified requirements.

New §111.212(c) addresses competence and standard of prac-
tice. The subsection includes provisions regarding provider com-
petence in the services being provided and the methodology and
equipment being used; the standard of practice being the same
for services provided via telehealth as services provided in-per-
son; and the responsibility of a provider to determine whether a
particular service or procedure is appropriate to be provided via
telehealth.

New §111.212(d) addresses the use of facilitators to assist a
provider in providing telehealth services. This subsection in-
cludes provisions regarding the facilitator's qualifications, train-
ing, and competence, as appropriate; the tasks that may be per-
formed; the responsibilities of the provider; and the required doc-
umentation.

New §111.212(e) addresses technology and equipment. This
subsection includes provisions regarding using telecommunica-
tions technology and other equipment that the provider is compe-
tent to use, and only providing telehealth services if the telecom-
munications technology and equipment are appropriate for the
services to be provided; are properly calibrated, if appropriate,
and in good working order; and are of sufficient quality to deliver
equivalent service and quality to the client as if those services
were provided in-person.

New §111.212(f) addresses client contacts and communica-
tions. This subsection provides that the initial contact between
a provider and a client may be at the same physical location or
through telehealth, as determined appropriate by the provider.
For a speech-language pathology assistant, the initial contact
with a client must be made by the assistant's supervisor. This
subsection requires consideration of certain factors in determin-
ing the appropriateness of providing services via telehealth and
requires a notification of telehealth services be provided to a
client.
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New §111.212(g) addresses records and billing. This subsection
includes provisions regarding maintenance of client records;
documentation of telehealth services; and reimbursement of
telehealth services.

New §111.212(h) addresses hearing instruments. This sub-
section includes a provision regarding digital adjustments of
hearing instruments through telecommunications technology by
a provider who is an audiologist or an audiology intern.

The proposed rules repeal existing §111.212, Requirements for
the Use of Telehealth by Speech-Language Pathologists.

The proposed rules repeal existing §111.213, Limitations on the
Use of Telecommunications Technology by Speech-Language
Pathologists.

The proposed rules repeal existing §111.214, Requirements for
Providing Telehealth Services in Speech-Language Pathology.

The proposed rules repeal existing §111.215, Requirements for
Providing Telepractice Services in Audiology.

The proposed rules repeal existing §111.216, Limitations on the
Use Telecommunications Technology by Audiologists.

Subchapter X

The proposed rules repeal Subchapter X. Joint Rules for Fitting
and Dispensing of Hearing Instruments by Telepractice.

The proposed rules repeal existing §111.230, Purpose. The
statutory requirements for joint rules for fitting and dispensing
hearing instruments by telepractice were repealed by SB 40,
effective immediately.

The proposed rules repeal existing §111.231, Definitions. The
definitions under §111.231 are included in §111.2 and §111.210,
as necessary.

The proposed rules repeal existing §111.232, Requirements for
Providing Telehealth Services for the Fitting and Dispensing of
Hearing Instruments. The provisions in §111.232 have been con-
solidated with the provisions in existing §§111.212, 111.214, and
111.215 to create new §111.212 under Subchapter V. Telehealth.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there are no estimated additional costs or reduc-
tions in costs to state or local government as a result of enforcing
or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to the state or local government as a
result of enforcing or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of state governments or local gov-
ernments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the
first five-year period the proposed rules are in effect, the pub-
lic benefit will be expanded access to services; an increase in
the number of providers who may provide telehealth services;
an increase in the number of clients who may receive services;
additional flexibility for supervisors and supervisees; a reduction
in travel costs; a reduction in the number of office visits; and ad-
ditional technologies to expand the availability of telehealth.

For those services which may be provided at the same level of
quality via telehealth as in-person, a provider could provide ser-
vices to a larger number of clients living in rural areas or clients
with mobility concerns, who may not currently have access to
services due to the distance to the nearest provider or difficulty
getting to a nearby provider's office.

The proposed rules allow speech-language pathology interns,
speech-language pathology assistants, and audiology assis-
tants to be providers of telehealth, under their supervisor's
license, which will increase the number of providers and in-
crease the number of clients who may be served through
telehealth. The proposed rules lift restrictions on the amount of
supervision which may be conducted through tele-supervision,
which will provide flexibility to supervisors and supervisees.

For those speech-language pathology or audiology services
which may be performed through telehealth, there may be a
decrease or elimination of travel costs for the client associated
with an in-person office visit versus receiving that same service
without the need to travel to a physical office location. There
may also be a reduction in travel time and costs for providers,
who travel to provide services to their clients. The authorization
for providers to use telecommunications technology to remotely
digitally program hearing instruments will reduce the number of
office visits needed by some clients for those services, as well
as travel time and costs.

The inclusion of smartphones in the definition of telecommuni-
cations technology expands the availability of telehealth to those
who may not have access to computers or Wi-Fi.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no signifi-
cant economic costs to persons who are required to comply with
the proposed rules. The rules do notimpose additional fees upon
licensees, nor do they create requirements that would cause li-
censees to expend funds for equipment, technology, staff, sup-
plies, or infrastructure. A provider who wishes to expand ser-
vices through the use of telehealth, or expand supervision of as-
sistants and interns through tele-supervision, might need new or
additional telecommunications technology, but this would be a
discretionary cost and not required by the rule changes. Costs
to establish telehealth and/or tele-supervision capability are rel-
atively inexpensive, with teleconferencing applications available
for free or for prices as low as less than $15 per month, and
computer cameras and other hardware are available also at low
costs.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the pro-
posed rules. Since the agency has determined that the proposed
rule will have no adverse economic effect on small businesses,
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micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis,
as detailed under Texas Government Code §2006.002, are not
required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do create a new regulation.

6. The proposed rules do expand, limit, or repeal an existing
regulation.

7. The proposed rules do increase or decrease the number of
individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

Existing rules for fitting and dispensing hearing instruments by
telepractice are being proposed for repeal and new rules for
telehealth services and tele-supervision are being proposed for
adoption as part of the updating and clarification of the existing
telehealth rules. Rule changes are proposed to implement SB
40, to update current telehealth rules based on the four-year rule
review, and to make emergency rules permanent. The proposed
rules expand the definitions for telehealth and telecommunica-
tions technology. The definition of telehealth provider is also ex-
panded to include speech-language pathology interns, speech-
language pathology assistants, and audiology assistants who
are providing telehealth services under their supervisor's license,
thereby increasing the number of individuals subject to the rule's
applicability.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nuiiez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS

16 TAC §111.2
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by
S.B. 40; Texas Occupations Code, Chapter 111, Telemedicine
and Telehealth; and Texas Occupations Code, Chapter 401,
Speech-Language Pathologists and Audiologists.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

§111.2.  Definitions.

Unless the context clearly indicates otherwise, the following words and
terms shall have the following meanings.

(1) ABA--The American Board of Audiology.

(2) Act--Texas Occupations Code, Chapter 401, relating to
Speech-Language Pathologists and Audiologists.

(3) Acts--Texas Occupations Code, Chapter 401, relating
to Speech-Language Pathologists and Audiologists; and Texas Occu-
pations Code, Chapter 402, relating to Hearing Instrument Fitters and
Dispensers.

(4) Advisory board--The Speech-Language Pathologists
and Audiologists Advisory Board.

(5) ASHA--The American Speech-Language-Hearing As-
sociation.

(6) Assistant in audiology--An individual licensed under
Texas Occupations Code §401.312 and §111.90 of this chapter and who
provides audiological support services to clinical programs under the
supervision of an audiologist licensed under the Act.

(7) Assistant in speech-language pathology--An individual
licensed under Texas Occupations Code §401.312 and §111.60 of this
chapter and who provides speech-language pathology support services
under the supervision of a speech-language pathologist licensed under
the Act.

(8) Audiologist--An individual who holds a license under
Texas Occupations Code §401.302 and §401.304 to practice audiology.

(9) Audiology--The application of nonmedical principles,
methods, and procedures for measurement, testing, appraisal, predic-
tion, consultation, counseling, habilitation, rehabilitation, or instruc-
tion related to disorders of the auditory or vestibular systems for the
purpose of providing or offering to provide services modifying commu-
nication disorders involving speech, language, or auditory or vestibular
function or other aberrant behavior relating to hearing loss.

46 TexReg 5702 September 10, 2021 Texas Register


https://ga.tdlr.texas.gov:1443/form/gcerules

(10) Caseload--The number of clients served by the
licensed speech-language pathologist or licensed speech-language
pathology intern.

(11) Client--A consumer or proposed consumer of audiol-
ogy or speech-language pathology services.

(12) Commission--The Texas Commission of Licensing
and Regulation.

(13) Department--The Texas Department of Licensing and
Regulation.

(14) Direct Supervision [related to Assistants] (Speech-
Language Pathology and Audiology)--Real-time observation and
guidance by the supervisor while a client contact or clinical activity
or service is performed by the assistant or intern. Direct super-
vision may [shall] be performed in person or via tele-supervision
[%elepfaeﬂee#teleheal&h] as authorized and prescribed by this chapter.

dﬁeetsupems&eﬂefSpeeeh-]:aﬂguagePa%he}egylﬂfefﬂH

(15) [6+6)] Ear specialist--A licensed physician who spe-
cializes in diseases of the ear and is medically trained to identify the
symptoms of deafness in the context of the total health of the client, and
is qualified by special training to diagnose and treat hearing loss. Such
physicians are also known as otolaryngologists, otologists, neurotolo-
gists, otorhinolaryngologists, and ear, nose, and throat specialists.

(16) [EP] Executive director--The executive director of
the department.

(17) [E8)] Extended absence--More than two consecutive
working days for any single continuing education experience.

(18) [E9)] Extended recheck--Starting at 40 dB and going
down by 10 dB until no response is obtained or until 20 dB is reached
and then up by 5 dB until a response is obtained. The frequencies to be
evaluated are 1,000, 2,000, and 4,000 hertz (Hz).

(19) [29)] Fitting and dispensing hearing instru-
ments--The measurement of human hearing by the use of an audiometer
or other means to make selections, adaptations, or sales of hearing in-
struments. The term includes the making of impressions for earmolds
to be used as a part of the hearing instruments and any necessary
postfitting counseling for the purpose of fitting and dispensing hearing
instruments.

(20) [2B)] Hearing instrument--Any wearable instrument
or device designed for, or represented as, aiding, improving or correct-
ing defective human hearing. This includes the instrument's parts and
any attachment, including an earmold, or accessory to the instrument.
The term does not include a battery or cord.

(21) [€22)] Hearing screening--A test administered with
pass/fail results for the purpose of rapidly identifying those persons
with possible hearing impairment which has the potential of interfering
with communication.

(22) [€23)] In-person--The licensee is physically present
with the client while a client contact or clinical activity or service is
performed. In the case of supervision, the supervisor is physically
present with the assistant or intern while a client contact or clinical
activity or service is performed. [Fhe supervisor must be physically
present; observing the assistant's or the intern's client contaet or
clinical aetivity or service. Telepractice/telehealth is not considered
in-person:|

(23) [24)] Indirect supervision [related to Assistants]
(Speech-Language Pathology and Audiology)--The supervisor per-
forms monitoring activities or provides guidance to the assistant or
intern, either of which does not occur during actual client contact by
the assistant or intern or while the assistant or intern is providing a
clinical activity or service. Tele-supervision [Telepractice/telehealth]
may be used for indirect supervision as authorized and prescribed
under this chapter.

125) Indireect supervision related to Interns (Speech-Lan-

Pathol i . . o ities of
provides guidance to the intern; either of which does not oceur dur-
ing actual elient contact by the intern or while the intern is providing a
clinieal activity or serviee. Telepractice/telehealthmay be used for in-
direct supervision as authorized and preseribed under this chapter]

(24) [26)] Intern in audiology--An individual licensed un-
der Texas Occupations Code §401.311 and §111.80 of this chapter and
who is supervised by an individual who holds an audiology license un-
der Texas Occupations Code §401.302 and §401.304.

(25) [€2D] Intern in speech-language pathology--An indi-
vidual licensed under Texas Occupations Code §401.311 and §111.40
of this chapter and who is supervised by an individual who holds a
speech-language pathology license under Texas Occupations Code
§401.302 and §401.304.

(26) [28)] Intern Plan and Agreement of Supervision Form
(for Interns in Speech-Language Pathology and Audiology)--An agree-
ment between a supervisor and an intern in which the parties enter into
a supervisory relationship and the supervisor agrees to assume respon-
sibility for all services provided by the intern.

(27) [€29)] Provisional Licensee--An individual granted a
provisional license under Texas Occupations Code §401.308.

(28) [39)] Sale or purchase--Includes the sale, lease or
rental of a hearing instrument or augmentative communication device
to a member of the consuming public who is a user or prospective user
of a hearing instrument or augmentative communication device.

(29) [8D] Speech-language pathologist--An individual
who holds a license under Texas Occupations Code §401.302 and
§401.304, to practice speech-language pathology.

(30) [82)] Speech-language pathology--The application of
nonmedical principles, methods, and procedures for measurement, test-
ing, evaluation, prediction, counseling, habilitation, rehabilitation, or
instruction related to the development and disorders of communica-
tion, including speech, voice, language, oral pharyngeal function, or
cognitive processes, for the purpose of evaluating, preventing, or mod-
ifying or offering to evaluate, prevent, or modify those disorders and
conditions in an individual or a group.

(31) [683)] Supervisor--An individual who holds a license
under Texas Occupations Code §401.302 and §401.304 and whom the
department has approved to oversee the services provided by the as-
signed assistant and/or intern. The term "supervisor" and "department-
approved supervisor" have the same meaning as used throughout this
chapter.

(32) [B4)] Supervisory Responsibility Statement (SRS)
Form (for Assistants in Audiology or Speech-Language Pathol-
ogy)--An agreement between a supervisor and an assistant in which
the parties enter into a supervisory relationship, the supervisor agrees
to assume responsibility for the assistant's activities, and the assistant
agrees to perform only those activities assigned by the supervisor that
are not prohibited under this chapter.
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(33) [85)] Telehealth--See definition(s) in Subchapter V,
Telehealth.

(34) Tele-supervision--Supervision of interns or assistants
that is provided remotely using telecommunications technology.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103394

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879
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SUBCHAPTER E. REQUIREMENTS FOR
INTERN IN SPEECH-LANGUAGE PATHOLOGY
LICENSE

16 TAC §111.41

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by
S.B. 40; Texas Occupations Code, Chapter 111, Telemedicine
and Telehealth; and Texas Occupations Code, Chapter 401,
Speech-Language Pathologists and Audiologists.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

§111.41.  Intern in Speech-Language Pathology License--Internship
and Supervision Requirements.

(a) A licensed intern in speech-language pathology (intern)
must be supervised by a licensed speech-language pathologist who has
been approved by the department to serve as the intern's supervisor (su-
pervisor).

(b) A supervisor must agree to assume responsibility for all
services provided by the intern. The supervisor must comply with the
requirements set out in the Act and §111.154.

(c) Intern Plan and Agreement of Supervision Form. A
Speech-Language Pathology Intern Plan and Agreement of Supervi-
sion Form shall be submitted in a manner prescribed by the department
and completed by both the applicant and the proposed supervisor. The
proposed supervisor must meet the requirements set out in the Act and
§111.154.

(1) Approval from the department shall be required prior
to practice by the intern. The Speech-Language Pathology Intern Plan
and Agreement of Supervision Form shall be submitted upon:

(A) application for an intern license;

(B) any changes in supervision; and

(C) the addition of other supervisors.

(2) If more than one speech-language pathologist agrees to
supervise the intern, each proposed supervisor must submit a Speech-
Language Pathology Intern Plan and Agreement of Supervision Form.

(3) The intern may not practice without an approved
Speech-Language Pathology Intern Plan and Agreement of Super-
vision Form. The supervisor may not allow an intern to practice
before a Speech-Language Pathology Intern Plan and Agreement of
Supervision Form is approved.

(4) If the supervisor ceases supervision of the intern, the
supervisor shall notify the department, in a manner prescribed by the
department, and shall inform the intern to stop practicing immediately.
The supervisor is responsible for the practice of the intern until notifi-
cation has been received by the department.

(5) [Ifthe intern's supervisor ceases supervision, the intern
shall stop practicing immediately. The intern may not practice until a
new Speech-Language Pathology Intern Plan and Agreement of Super-
vision Form has been submitted to and approved by the department.

(d) Internship Requirements. The internship shall:

(1) be completed within a maximum period of forty-eight
(48) months once initiated;

(2) be successfully completed after no more than two at-
tempts;

(3) consist of thirty-six (36) weeks of full-time supervised
professional experience (thirty-five (35) hours per week) totaling a
minimum of 1,260 hours, or its part-time equivalent, of supervised
professional experience in which clinical work has been accomplished
in speech-language pathology. Professional experience of less than
five hours per week cannot be used to meet the minimum 1,260 hours,
but the professional experience still must be supervised by a licensed
speech-language pathologist.

(4) involve primarily clinical activities such as assessment,
diagnosis, evaluation, screening, treatment, report writing, fam-
ily/client consultation, and/or counseling related to the management
process of individuals who exhibit communication disabilities;

(5) be divided into three (3) segments with no fewer than
thirty-six (36) clock hours of supervisory activities to include:

(A) six (6) hours of [in-persen] direct supervision per
segment by the supervisor(s) of the intern's [direet] client contact [at
the weorksite] in which the intern provides screening, evaluation, as-
sessment, habilitation, and rehabilitation; and

(B) six (6) hours of indirect supervision per segment
with the supervisor(s) which may include correspondence, review of
videos, evaluation of written reports, phone conferences with the in-
tern, evaluations by professional colleagues; or

(C) an alternative plan as approved by the department.

(e) Extension Request. An applicant who does not meet the
time frames defined in subsection (d)(1), shall request an extension,
in writing, explaining the reason for the request. The request must be
signed by both the intern and the supervisor in a manner prescribed
by the department. Evaluation of the intern's progress of performance
from all supervisors must accompany the request. Intern plans and su-
pervisory evaluations for any completed segments must be submitted
in a manner prescribed by the department. The department shall deter-
mine if the internship:

(1) should be revised or extended; and
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(2) whether additional course work, continuing profes-
sional education hours, or passing the examination referenced in
§111.21 is required.

(f) Evaluations. During each segment of the internship, each
supervisor shall conduct a formal evaluation of the intern's progress in
the development of professional skills. Documentation of this evalu-
ation shall be maintained by both parties for three years or until the
speech-language pathology license is granted. A copy of this docu-
mentation shall be submitted to the department upon request.

(g) Changes in Internship. Prior to implementing changes in
the internship, approval from the department is required.

(1) If'the intern changes the intern's supervisor or adds ad-
ditional supervisors, a current Speech-Language Pathology Intern Plan
and Agreement of Supervision Form shall be submitted by the new
proposed supervisor and approved by the department before the intern
may resume practice as prescribed under subsection (c).

(2) Ifthe intern changes the intern's supervisor, the Speech-
Language Pathology Report of Completed Internship Form shall be
completed by the former supervisor and the intern and submitted to the
department upon completion of that portion of the internship. It is the
decision of the former supervisor to determine whether the internship
is acceptable. The department shall review the form and inform the
intern of the results.

(3) Each supervisor who ceases supervising an intern shall
submit a Speech-Language Pathology Report of Completed Internship
Form for the portion of the internship completed under the supervisor's
supervision. This must be submitted within thirty (30) days of the date
the supervision ended.

(4) Ifno hours were earned under an approved supervisor,
the licensed intern or the approved supervisor must submit a signed,
written statement that no hours were earned and provide the reason.

(5) If the intern changes the intern's employer but the su-
pervisor and the number of hours employed per week remain the same,
the supervisor shall notify the department in a manner prescribed by the
department of the new location. This must be submitted within thirty
(30) days of the date the change occurred.

(h) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms
for the monitoring and reporting of the supervision requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103395

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER F. REQUIREMENTS FOR
ASSISTANT IN SPEECH-LANGUAGE
PATHOLOGY LICENSE

16 TAC §111.50, §111.51

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by
S.B. 40; Texas Occupations Code, Chapter 111, Telemedicine
and Telehealth; and Texas Occupations Code, Chapter 401,
Speech-Language Pathologists and Audiologists.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

§111.50.  Assistant in Speech-Language Pathology License-Licensing
Requirements--Education and Clinical Observation and Experience.

(a) An individual shall not practice as an assistant in speech-
language pathology without a current license issued by the depart-
ment. An applicant for an assistant in speech-language pathology li-
cense must meet the requirement under the Act and this section. The
applicant must meet the following requirements:

(1) possess a baccalaureate degree with an emphasis in
communicative sciences or disorders;

(2) have acquired at least twenty-four (24) semester credit
hours in speech-language pathology and/or audiology with a grade of
"C" or above with the following conditions:

(A) at least 18 of the 24 semester credit hours must be
in speech-language pathology;

(B) at least three (3) of the 24 semester credit hours
must be in language disorders;

(C) at least three (3) of the 24 semester credit hours
must be in speech disorders;

(D) the 24 semester credit hours excludes course work
such as special education, deaf education, or sign language; and

(E) the 24 semester credit hours must be academic
course work and excludes any clinical experience; and

(3) have earned no fewer than twenty-five (25) hours of
clinical observation in the area of speech-language pathology and
twenty-five (25) hours of clinical assisting experience in the area of
speech-language pathology obtained within an educational institution
or in one of its cooperating programs. If these hours are not com-
pleted, the applicant must complete the Clinical Deficiency Plan under
subsection (e).

(b) The baccalaureate degree shall be completed at a college
or university which has a program accredited by the ASHA Council
on Academic Accreditation or holds accreditation or candidacy status
from a recognized regional accrediting agency.

(1) Original or certified copy of the transcripts showing the
conferred degree shall be submitted and reviewed as follows:

(A) only course work earned within the past ten (10)
years with a grade of "C" or above is acceptable;

(B) a quarter hour of academic credit shall be consid-
ered as two-thirds of a semester credit hour; and
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(C) academic courses, the titles of which are not self-
explanatory, shall be substantiated through course descriptions in offi-
cial school catalogs or bulletins or by other official means.

(2) Inthe event the course work and clinical experience set
out in subsection (a), were earned more than ten (10) years before the
date of application for the assistant license, the applicant shall submit
proof of current knowledge of the practice of speech-language pathol-
ogy to be evaluated by the department. Proof of current knowledge may
include: recently completing continuing education or other courses; or
holding a current license in another state.

(c) An applicant who possesses a baccalaureate degree with a
major that is not in communicative sciences or disorders may qualify
for the assistant license. The department shall evaluate transcripts on
a case-by-case basis to ensure equivalent academic preparation, and
shall determine if the applicant satisfactorily completed twenty-four
(24) semester credit hours in communicative sciences or disorders and
meets the requirements of §111.50(b)(2), which may include some lev-
eling hours.

(d) Degrees and/or course work received at foreign universi-
ties shall be acceptable only if such course work and clinical practicum
hours may be verified as meeting the requirements of subsection (a).
The applicant must bear all expenses incurred during the procedure.
The department shall evaluate the documentation, which shall include
an original transcript and an original report from a credential evalua-
tion services agency acceptable to the department.

(e) An applicant who has not acquired the twenty-five (25)
hours of clinical observation and twenty-five (25) hours of clinical ex-
perience referenced in subsection (a)(3), shall not meet the minimum
qualifications for the assistant license. These hours must be obtained
through an accredited college or university, or through a Clinical De-
ficiency Plan. All hours must be completed under [in-persen;] direct
supervision. In order to acquire these hours, the applicant shall first
obtain the assistant license by submitting the forms, fees, and docu-
mentation referenced in §111.55 and include the prescribed Clinical
Deficiency Plan to acquire the clinical observation and clinical assist-
ing experience hours lacking.

(1) The licensed speech-language pathologist who will
provide the applicant with the training to acquire these hours must
meet the requirements set out in the Act and §111.154 and shall submit:

(A) the Supervisory Responsibility Statement Form
prescribed under §111.51; and

(B) the prescribed Clinical Deficiency Plan.

(2) The department shall evaluate the documentation and
fees submitted to determine if the assistant license shall be issued. Ad-
ditional information or revisions may be required before approval is
granted.

(3) The Clinical Deficiency Plan shall be completed within
sixty (60) days of the issue date of the assistant's license or the licensed
assistant must submit a new plan.

(4) Immediately upon completion of the Clinical Defi-
ciency Plan, the licensed speech-language pathologist identified in the
plan shall submit a statement or information that the licensed assistant
successfully completed the clinical observation and clinical assisting
experience and that all hours worked by the licensed assistant were
under the in-person, direct supervision of the licensed speech-language
pathologist. This statement shall specify the number of hours com-
pleted and verify completion of the training identified in the Clinical
Deficiency Plan.

(5) Department staff shall evaluate the documentation re-
quired in paragraph (4) and inform the licensed assistant and licensed
speech-language pathologist who provided the training if acceptable.

(6) A licensed assistant may continue to practice under the
in-person, direct supervision of the licensed speech-language patholo-
gist who provided the licensed assistant with the training while the de-
partment evaluates the documentation identified in paragraph (4). All
hours worked by the licensed assistant must be under the in-person, di-
rect supervision of the licensed speech-language pathologist.

(7) Inthe event another licensed speech-language patholo-
gist shall supervise the licensed assistant after completion of the Clini-
cal Deficiency Plan, a Supervisory Responsibility Statement Form shall
be submitted to the department seeking approval for the change in su-
pervision. Ifthe documentation required by paragraph (4), has not been
received and approved by the department, approval for the change in
supervision shall not be granted.

§111.51.  Assistant in Speech-Language Pathology License--Supervi-
sion Requirements.

(a) A licensed assistant in speech-language pathology (assis-
tant) must be supervised by a licensed speech-language pathologist
who has been approved by the department to serve as the assistant's
supervisor (supervisor).

(b) A supervisor must agree to assume responsibility for all
services provided by the assistant. The supervisor must comply with
the requirements set out in the Act and §111.154.

(c) Supervisory Responsibility Statement Form. A Supervi-
sory Responsibility Statement Form shall be submitted in a manner
prescribed by the department by both the applicant and the proposed
supervisor. The proposed supervisor must meet with the requirements
set out in the Act and §111.154.

(1) Approval from the department shall be required prior
to practice by the assistant. The Supervisor Responsibility Statement
Form shall be submitted upon:

(A) application for an assistant license;
(B) any changes in supervision; and
(C) the addition of other supervisors.

(2) If more than one speech-language pathologist agrees to
supervise the assistant, each proposed supervisor must submit a sep-
arate Supervisor Responsibility Statement Form in manner prescribed
by the department.

(3) The assistant may not practice without an approved Su-
pervisor Responsibility Statement Form. The supervisor may not allow
an assistant to practice before a Supervisor Responsibility Statement
Form is approved.

(4) The assistant shall only provide services for the
caseload of the assistant's supervisors who have current Supervisor
Responsibility Statement Forms on file with the department.

(5) Ifthe supervisor ceases supervision of the assistant, the
supervisor shall notify the department, in a manner prescribed by the
department, and shall inform the assistant to stop practicing immedi-
ately. The supervisor is responsible for the practice of the assistant until
notification has been received by the department.

(6) If the assistant's supervisor ceases supervision, the as-
sistant shall stop practicing immediately. The assistant may not prac-
tice until a new Supervisor Responsibility Statement Form has been
submitted to and approved by the department.
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(d) The supervisor shall assign duties and provide appropriate
supervision to the assistant.

(e) Direct supervision of the assistant may only occur when [at
the weorksite in whieh] the assistant provides services to existing clients
or while the assistant provides services to cases previously delegated
to the assistant. The supervisor may not make temporary, short-term
assignments from the supervisor's caseload to the assistant in order to
fulfill direct supervision requirements.

(f) Client Contacts.

(1) Initial contacts directly with the client shall be con-
ducted by the supervisor.

(2) Following the initial contact, the supervisor shall de-
termine whether the assistant has the competence to perform specific
duties before delegating tasks.

(g) Amount and Type of Supervision. Each supervisor shall
provide a minimum of eight (8) hours per calendar month of supervi-
sion to the assistant. This subsection applies whether the assistant is
employed full-time or part-time.

(1) At least four (4) hours must be direct supervision. [At
least two (2) of the direet supervision hours must be in-person. The
other two (2) hours may be in-persen or by telehealth/telepractiee:]

(2) The remaining hours may be performed using indirect
supervision.

(3) If fewer than four (4) weeks are worked in a calendar
month, then the number of hours of supervision provided will be based
on the number of weeks worked. Two (2) hours of supervision must
be provided for each week worked, including one (1) hour of direct
supervision and one (1) hour of indirect supervision.

(4) Tele-supervision may be used for direct and indirect su-
pervision. [Fer the purpeses of this subsection the telehealth/teleprae-
tice provisions allowed by Subchapter V. may be used for up to six (6)
heurs of indirect supervision):|

(5) When determining the amount and type of supervision,
the supervisor must consider the skill and experience of the assistant as
well as the services to be provided. The supervision hours established
in this subsection may be exceeded as determined by the supervisor.

(h) Delegating Clinical Tasks.

(1) The supervisor may delegate specific clinical tasks to
an assistant; however, the responsibility to the client for all services
provided cannot be delegated.

(2) The supervisor shall ensure that all services are docu-
mented and provided in compliance with the Act and this chapter.

(3) The supervisor shall:

(A) in writing, determine the skills and assigned tasks
the assistant is able to carry out under §111.52. This document must be
agreed upon by the assistant and the supervisor;

(B) notify the client or client's legal guardian(s) that ser-
vices will be provided by a licensed assistant;

(C) develop the client's treatment program in all settings
and review it with the assistant who will provide the service; and

(D) maintain responsibility for the services provided by
the assistant.

(i) Admission, Review, and Dismissal Meetings. The super-
visor, prior to an Admission, Review and Dismissal (ARD) meeting,
shall:

(1) notify the parents of students with speech impairments
that services will be provided by the assistant and that the assistant will
represent Speech Pathology at the ARD;

(2) develop the student's new Individual Education Pro-
gram (IEP) goals and objectives and review them with the assistant;
and

(3) maintain undiminished responsibility for the services
provided and the actions of the assistant.

(G) Records.
records.

The supervisor shall maintain the following

(1) The supervisor shall maintain for a period of three years
supervisory records that verify regularly scheduled monitoring, assess-
ment, and evaluation of the assistant's and client's performance. Such
documentation may be requested by the department.

(2) The supervisor shall keep job descriptions and perfor-
mance records of the assistant. Records shall be current and made
available upon request to the department.

(k) Supervision Audits. The department may audit a random
sampling of assistants for compliance with this section and §111.154.

(1) The department shall notify the assistant and the super-
visor in a manner prescribed by the department that the assistant has
been selected for an audit.

(2) Upon receipt of an audit notification, the assistant and
the supervisor shall provide in a manner prescribed by the department
the requested proof of compliance to the department.

(3) The assistant and the supervisor shall comply with the
department's request for documentation and information concerning
compliance with the audit.

(1) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms
for the monitoring and reporting of the supervision requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103397

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879
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SUBCHAPTER J. REQUIREMENTS FOR
ASSISTANT IN AUDIOLOGY LICENSE

16 TAC §111.91, §111.92

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
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other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by
S.B. 40; Texas Occupations Code, Chapter 111, Telemedicine
and Telehealth; and Texas Occupations Code, Chapter 401,
Speech-Language Pathologists and Audiologists.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

$111.91.  Assistant in Audiology License--Supervision Requirements.

(a) A licensed assistant in audiology (assistant) must be super-
vised by a licensed audiologist who has been approved by the depart-
ment to serve as the assistant's supervisor (supervisor).

(b) A supervisor must agree to assume responsibility for all
services provided by the assistant. The supervisor must comply with
the requirements set out in the Act and §111.154.

(c) Supervisory Responsibility Statement Form. A Supervi-
sory Responsibility Statement Form shall be submitted in a manner
prescribed by the department by both the applicant and the proposed
supervisor. The proposed supervisor must meet the requirements set
out in the Act and §111.154.

(1) Approval from the department shall be required prior
to practice by the licensed assistant in audiology. The Supervisory Re-
sponsibility Statement for an Assistant in Audiology Form shall be sub-
mitted upon:

(A) application for a license;
(B) any changes in supervision; and
(C) addition of other supervisors.

(2) Ifmore than one audiologist agrees to supervise the as-
sistant, each proposed supervisor must submit a separate Supervisory
Responsibility Statement Form in a manner prescribed by the depart-
ment.

(3) The assistant may not practice without an approved Su-
pervisor Responsibility Statement Form. The supervisor may not allow
an assistant to practice before a Supervisor Responsibility Statement
Form is approved.

(4) The assistant shall only provide services for the
caseload of the assistant's supervisors who have current Supervisor
Responsibility Statement Forms on file with the department.

(5) Ifthe supervisor ceases supervision of the assistant, the
supervisor shall notify the department, in a manner prescribed by the
department, and shall inform the assistant to stop practicing immedi-
ately. The supervisor is responsible for the practice of the assistant until
notification has been received by the department.

(6) If the assistant's supervisor ceases supervision, the as-
sistant shall stop practicing immediately. The assistant may not prac-
tice until a new Supervisor Responsibility Statement Form has been
submitted to and approved by the department.

(d) A supervisor shall assign duties and provide appropriate
supervision to the assistant.

(e) Client Contacts.

(1) All diagnostic contacts shall be conducted by the super-
visor.

(2) Following the initial diagnostic contact, the supervi-
sor shall determine whether the assistant has the competence to per-

form specific non-diagnostic and non-prohibited duties before delegat-
ing tasks as referenced in §111.92(c).

(f) Amount and Type of Supervision. Each supervisor must
provide a minimum of ten (10) hours per week, or forty (40) hours per
calendar month, of supervision to the assistant. This subsection applies
whether the assistant is employed full-time or part-time.

(1) At least one (1) hour per week, or four (4) hours per
calendar month, must be direct supervision.

(2) The remaining hours may be performed using indirect
supervision.

(3) If fewer than four (4) weeks are worked in a calendar
month, then the number of hours of supervision provided will be based
on the number of weeks worked. Ten (10) hours of supervision must
be provided for each week worked, including one (1) hour of direct
supervision.
sion for the duties deseribed under $H1-92(e) ) - (4

(4) [€5)] Tele-supervision may be used for direct and indi-
rect supervision. [Eer the purpeses of this subseetion; the telehealth
eept for duties deseribed under $H1-92(e)}( ) - (4) where the superviser
must provide in-person; direct supervision:|

(5) [€6)] When determining the amount and type of super-
vision, the supervisor must consider the skill and experience of the as-
sistant as well as the services to be provided. The supervision hours
established in this paragraph may be exceeded as determined by the
supervisor.

(g) Delegating Clinical Tasks.

(1) Although the supervisor may delegate specific clinical
tasks to an assistant, the responsibility to the client for all services pro-
vided cannot be delegated.

(2) The supervisor shall ensure that all services are docu-
mented and provided in compliance with the Act and this chapter.

(3) The supervisor shall:

(A) in writing, determine the skills and assigned tasks
the assistant is able to carry out under §111.92. This document must be
agreed upon by the assistant and the supervisor;

(B) notify the client or client's legal guardian(s) that ser-
vices will be provided by a licensed assistant; and

(C) maintain responsibility for the services provided by
the assistant.

(h) Records.
records.

The supervisor shall maintain the following

(1) Supervisory records shall be maintained by the super-
visor for a period of three years which verify regularly scheduled mon-
itoring, assessment, and evaluation of the assistant's and client's per-
formance. Such documentation may be requested by the department.

(2) The supervisor shall keep job descriptions and perfor-
mance records. Records shall be current and be made available upon
request to the department.

(1) Supervision Audits. The department may audit a random
sampling of assistants for compliance with this section and §111.154.

(1) The department shall notify an assistant and the super-
visor in a manner prescribed by the department that the assistant has
been selected for an audit.
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(2) Upon receipt of an audit notification, the assistant and
the supervisor, who agreed to accept responsibility for the services pro-
vided by the assistant, shall provide the requested proof of compliance
to the department in a manner prescribed by the department.

(3) The assistant and the supervisor shall comply with the
department's request for documentation and information concerning
compliance with the audit.

(j) Notwithstanding the supervision provisions in this section,
the department may establish procedures, processes, and mechanisms
for the monitoring and reporting of the supervision requirements.

§111.92.  Assistant in Audiology License--Practice and Duties of As-
sistants.

(a) A licensed assistant in audiology (assistant) must perform
assigned duties under the supervision of a licensed audiologist who has
been approved by the department to serve as the assistant's supervisor
(supervisor).

(b) The assistant may execute specific components of the clin-
ical hearing program if the supervisor:

(1) determines that the assistant has received the training
and has the skill to accomplish that task; and

(2) provides sufficient supervision to ensure appropriate
completion of the task assigned to the assistant.

(c) Duties that a supervisor may assign to an assistant, who has
received appropriate training, include the following:

(1) under [in-persen;] direct supervision, conduct or partic-
ipate in, hearing screening including screening otoscopy, tympanom-
etry, otoacoustic emissions procedures and pure tone air conduction
procedures, but may not diagnose hearing loss or disorders of the au-
ditory system, or make statements of severity or implication;

(2) under [in-persen;] direct supervision, assist the audiol-
ogist with play audiometry, visual reinforcement audiometry, and tasks
such as picture-pointing speech audiometry;

(3) under [in-persen;] direct supervision, assist the audiol-
ogist in the evaluation of difficult-to-test patients;

(4) under [in-persen;] direct supervision, assist the audiol-
ogist with technical tasks for diagnostic evaluation such as preparing
test rooms, attaching electrodes, and preparing patients prior to proce-
dures;

(5) maintain clinical records;
(6) prepare clinical materials;

(7) participate with the supervisor in research projects, staff
development, public relations programs, or similar activities as desig-
nated and supervised by the supervisor;

(8) maintain equipment by conducting biologic and elec-
troacoustic calibration of audiometric equipment, perform preventative
maintenance checks and safety checks of equipment;

(9) explain the proper care of hearing instruments and as-
sistive listening devices to patients;

(10) maintain hearing instruments including cleaning, re-
placing ear mold tubing, minor hearing instrument repairs, determining
need for repair, and performing biologic and electroacoustic checks of
hearing instruments;

(11) provide case history and/or self-assessment forms and
clarify questions on the forms to patients as needed;

(12) conduct basic record keeping and prepare paperwork
for signature by the audiologist;

(13) coordinate ear mold and hearing instrument records or
repairs and other orders;

(14) attach hearing aids to computers and use software to
verify internal electroacoustic settings; and

(15) perform other non-diagnostic duties not prohibited in
subsection (d), for which the assistant has been trained and demon-
strates appropriate skills, as assigned by the supervisor.

(d) The assistant shall not:

(1) conduct aural habilitation or rehabilitation activities or
therapy;

(2) provide carry-over activities (therapeutically designed
transfer of a newly acquired communication ability to other contexts
and situations) for patients in aural rehabilitation therapy;

(3) collect data during aural rehabilitation therapy docu-
menting progress and results of therapy;

(4) administer assessments during aural rehabilitation ther-
apy to assess therapeutic progress;

(5) conduct any audiological procedure that requires deci-
sion-making or leads to a diagnosis;

(6) interpret results of procedures and evaluations, except
for screening tests;

(7) make diagnostic statements, or propose or develop clin-
ical management strategies;

(8) make ear impressions;

(9) cause any substance to enter the ear canal or place any
instrument or object in the ear canal for the purpose of removing ceru-
men or debris;

(10) make any changes to the internal settings of a hearing
instrument manually or using computer software;

(11) represent audiology at staffing meetings or on an ad-
mission, review and dismissal (ARD) committee;

(12) attend staffing meetings or ARD committee meetings
without the supervisor being present;

(13) design a treatment program;
(14) determine case selection;

(15) present written or oral reports of client information,
except to the assistant's supervisor;

(16) refer a client to other professionals or other agencies;

(17) use any title which connotes the competency of a li-
censed audiologist; or

(18) practice as an assistant without a valid Supervisory
Responsibility Statement for an Audiology Assistant Form on file with
the department.

(¢) In any professional context the assistant must indicate the
assistant's status as a licensed audiology assistant.

(f) Alicensed assistant in audiology may not engage in the fit-
ting, dispensing or sale of a hearing instrument under this chapter; how-
ever, a licensed assistant in audiology who is licensed under the Texas
Occupations Code, Chapter 402 may engage in activities as allowed
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by that law and is not considered to be functioning under the person's
assistant in audiology license when performing those activities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103399

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879
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SUBCHAPTER V. TELEHEALTH
16 TAC §§111.210 - 111.212
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by
S.B. 40; Texas Occupations Code, Chapter 111, Telemedicine
and Telehealth; and Texas Occupations Code, Chapter 401,
Speech-Language Pathologists and Audiologists.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

§111.210. Definitions Relating to Telehealth.

Unless the context clearly indicates otherwise, the following words and
terms, when used in this subchapter, shall have the following meanings.

(1) Client--A consumer or proposed consumer of speech-
language pathology or audiology services.

(2) Client site--The physical location of the client at the
time the telehealth services are being provided [farnished via telecom-
munieations).

13) Consultant—Any professional whe collaberates with a
provider of telehealth services to provide serviees to clients:}

(3) [4)] Facilitator--The individual at the client site who
assists with the delivery of the telehealth services at the direction of
the provider [audiologist or speech-language pathelogist].

(4) [65)] Provider--An individual who holds a current[;
renewable; unrestrieted] speech-language pathology, [er] audiology,
or dual license under Texas Occupations Code §401.302 and §401.304;
[er] an individual who holds a current speech-language pathology
intern or an audiology intern license under Texas Occupations Code
§401.311; or an individual who holds a current speech-language
pathology assistant license under Texas Occupations Code §401.312.

(5) [€6)] Provider site--The physical location of [at which]
the provider [speech-language pathologist or audiologist delivering the

serviees is located] at the time the telehealth services are provided [via
telecommunieations] which is distant or remote from the client site.

(6) [(D] Telecommunications--Interactive communication
at a distance by concurrent two-way transmission, using telecommu-
nications technology, of information, including, without limitation,
sound, visual images, and/or computer data, between the client site
and the provider site, and required to occur without a change in the
form or content of the information, as sent and received, other than
through encoding or encryption of the transmission itself for purposes
of and to protect the transmission.

(7) [€8)] Telecommunications technology--Computers,
smart phones, and equipment, other than analog telephone, email
or facsimile technology and equipment, used or capable of use for
purposes of telecommunications. For purposes of this subchapter, the
term includes, without limitation:

(A) compressed digital interactive video, audio, or data
transmission;

(B) clinical data transmission using computer imaging
by way of still-image capture and storage and forward; [an€]

(C) smart phones, or any audio-visual, real-time, or
two-way interactive communication system; and

(D) [€©)] other technology that facilitates the delivery
of telehealth [telepraetice] services.

(8) [9)] Telehealth--The use of telecommunications and
information technologies for the exchange of information from one site
to another for the provision of speech-language pathology or audiology
services to a client from a provider, including for assessments, inter-
ventions, or consultations regarding a speech-language pathology or
audiology client. For a provider who is an audiologist or an audiology
intern, telehealth includes the use of telecommunications technology
for the fitting and dispensing of hearing instruments. Telehealth is also
referred to as telepractice.

(9) [€49)] Telehealth services--The application of telecom-
munication technology to deliver speech-language pathology and/or
audiology services at a distance for assessment, intervention, and/or
consultation, including the rendering of audiology and/or speech-lan-
guage pathology services through telehealth to a client who is phys-
ically located at a site other than the site where the provider is lo-
cated. For a provider who is an audiologist or an audiology intern,
telehealth services includes the fitting and dispensing of hearing instru-
ments through telehealth to a client who is physically located at a site
other than the site where the provider is located. Telehealth services
are also referred to as telepractice services.

nology by a license holder for an assessment, intervention, or
ee.ﬂsultaﬁeﬂfeg&ré}ﬂgaspeeeh%mguagepa{helegyefaﬂdielegy

elient whe is physieally located at a site other than the site where the
$§111.211.  Service Delivery Models [of SpeechLanguage Patholo-
gists].

(a) Telehealth may be delivered in a variety of ways, including,
but not limited to those set out in this section.

(1) Store-and-forward model/electronic transmission is an
asynchronous electronic transmission of stored clinical data from one
location to another.
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(2) Clinician interactive model is a synchronous, real time
interaction between the provider and client [er eensultant] that may
occur via telecommunication links.

(b) Self-monitoring/testing model refers to when the client [er
consultant| receiving the services provides data to the provider without
a facilitator present at the site of the client [er eonsultant].

(c) Live versus stored data refers to the actual data transmit-
ted during the telehealth service [telepractice]. Both live, real-time
and stored clinical data may be included during the telehealth service
[telepractice].

§111.212.  Requirements for Providing Telehealth Services and Using

(d) Facilitators.

(1) Subject to the requirements and limitations of this sub-
chapter, a provider may utilize a facilitator at the client site to assist the
provider in providing telehealth services.

(2) A provider shall document whether a facilitator is used
in providing telehealth services. If a facilitator is used, the provider
shall document the tasks in which the facilitator provided assistance.

(3) Before allowing a facilitator to assist the provider in
providing telehealth services, the provider shall ascertain and docu-
ment the facilitator's qualifications, training, and competence, as ap-
propriate and reasonable, in:

Telehealth.
(a) Applicability.

(1) Except where noted, this subchapter applies to speech-
language pathologists, speech-language pathology interns, speech-lan-
guage pathology assistants, audiologists, audiology interns, audiology
assistants, and dual speech-language pathologist and audiologist li-
cense holders, as authorized under this subchapter.

(2) Except to the extent it imposes additional or more strin-
gent requirements, this subchapter does not affect the applicability of
any other requirement or provision of law to which an individual is oth-
erwise subject under this chapter or other law.

(b) Licensure and Scope of Practice.

(1) An individual shall not provide telehealth services to
a client in the State of Texas, unless the individual is licensed by the
department and qualifies as a provider as that term is defined in this
subchapter, or is otherwise legally authorized to do so.

(2) A provider may provide only those telehealth services
that are within the course and scope of the provider's license and com-
petence, and delivered in accordance with the requirements of that li-
cense and pursuant to the terms and conditions set forth in this chapter.

(3) A provider who is a speech-language pathology assis-
tant may provide services through telehealth, as directed by their su-
pervisor, according to the speech-language pathology assistant super-
vision requirements and the practice and duties under 16 TAC §111.51
and §111.52. A provider who is an audiology assistant may provide ser-
vices through telehealth, as directed by their supervisor, according to
the audiology assistant supervision requirements and the practice and
duties under 16 TAC §111.91 and §111.92.

(c) Competence and Standard of Practice (Code of Ethics).

(1) A provider of telehealth services shall be competent in
both the type of services provided and the methodology and equipment
used to provide the service.

(2) A provider shall comply with the code of ethics and
scope of practice requirements in this chapter when providing tele-
health services.

(3) The scope, nature, and quality of the services provided
via telehealth shall be the same as the services provided in-person.

(4) A provider shall determine whether a particular service
or procedure is appropriate to be provided via telehealth. A provider
shall not provide a service or procedure via telehealth if it is not appro-
priate or cannot be provided at the same standard of care as if it were

provided in-person.
(5) As pertaining to liability and malpractice issues, a

provider providing telehealth services shall be held to the same
standards of practice as if the services were provided in person.

(A) each task the provider directs the facilitator to per-
form at the client site; and

(B) the methodology and equipment the facilitator is to
use at the client site.

(4) The facilitator may perform at the client site only the
following tasks:
(A) atask for which the facilitator holds and acts in ac-

cordance with any license, permit, authorization, or exemption required
by law to perform the task; and

(B) those physical, administrative, and other tasks for
which a provider determines a facilitator is competent to perform in
connection with the provision of audiology or speech-language pathol-
ogy services, for which no form of license, permit, authorization, or
exemption is required by law.

(5) A provider is responsible for the actions of the facilita-
tor and shall monitor the client and oversee and direct the facilitator at
all times during the telehealth session.

(e) Technology and Equipment.

(1) The provider shall use only telecommunications tech-
nology, as defined in this subchapter, to provide telehealth services.
Modes of communication that do not utilize such telecommunications
technology, including analog telephone, facsimile, and email, may be
used only as adjuncts.

(2) A provider shall only utilize telecommunications tech-
nology and other equipment that the provider is competent to use as
part of the provider's telehealth services.

(3) The provider shall not provide telehealth services un-
less the telecommunications technology and equipment located at the
client site and at the provider site:

(A) are appropriate to the telehealth services to be pro-

vided;
(B) are properly calibrated, if appropriate, and in good
working order; and

(C) are of sufficient quality to allow the provider to de-
liver equivalent service and quality to the client as if those services
were provided in person at the same physical location.

(f) Client Contacts and Communications.

(1) The initial contact between a provider and client may
be at the same physical location or through telehealth, as determined
appropriate by the provider. For a provider who is a speech-language
pathology assistant, the initial contact with a client must be made by
the assistant's supervisor.

PROPOSED RULES September 10, 2021 46 TexReg 5711



(2) A provider shall consider relevant factors including the
client's behavioral, physical, and cognitive abilities in determining the
appropriateness of providing services via telehealth.

(3) A provider shall be aware of the client's level of comfort
with the technology being used as part of the telehealth services.

(4) A provider shall be sensitive to cultural and linguistic
variables that affect the identification, assessment, treatment, and man-
agement of the clients.

(5) Notification of telehealth services shall be provided to
the client, the guardian, the caregiver, and the multi-disciplinary team,
if appropriate. The notification shall include, but not be limited to:
the right to refuse telehealth services, options for service delivery, and
instructions on filing and resolving complaints.

(g) Records and Billing.

(1) A provider of telehealth services shall comply with
all laws, rules, and regulations governing the maintenance of client
records, including client confidentiality requirements.

(2) Documentation of telehealth services shall include doc-
umentation of the date and nature of services performed by the provider
through telehealth and the assistive tasks of the facilitator, if used.

(3) A provider is allowed to provide telehealth services in
accordance with this subchapter, but reimbursement of telehealth ser-
vices is subject to the reimbursement policies of the entity being billed.

(h) Hearing Instruments. Hearing instruments may be ad-
justed digitally through the use of telecommunications technology
by a provider who is an audiologist or an audiology intern and who
provides telehealth services under this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103400

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879

¢ ¢ ¢
16 TAC §§111.212 - 111.216
STATUTORY AUTHORITY

The proposed repeals are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed repeals are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by S.B.
40; Texas Occupations Code, Chapter 111, Telemedicine and
Telehealth; and Texas Occupations Code, Chapter 401, Speech-
Language Pathologists and Audiologists.

The statutory provisions affected by the proposed repeals are
those set forth in Texas Occupations Code, Chapters 51, 111,
401, and 402. No other statutes, articles, or codes are affected
by the proposed repeal.

$§111.212.  Requirements for the Use of Telehealth by Speech-Lan-
guage Pathologists.

$§111.213.  Limitations on the Use of Telecommunications Technology
by Speech-Language Pathologists.

$§111.214. Requirements for Providing Telehealth Services in Speech-
Language Pathology.

§$111.215. Requirements for Providing Telepractice Services in Audi-
ology.

§$111.216. Limitations on the Use of Telecommunications Technology
by Audiologists.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103401

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER X. JOINT RULES FOR
FITTING AND DISPENSING OF HEARING
INSTRUMENTS BY TELEPRACTICE

16 TAC §§111.230 - 111.232

STATUTORY AUTHORITY

The proposed repeals are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed repeals are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by S.B.
40; Texas Occupations Code, Chapter 111, Telemedicine and
Telehealth; and Texas Occupations Code, Chapter 401, Speech-
Language Pathologists and Audiologists.

The statutory provisions affected by the proposed repeals are
those set forth in Texas Occupations Code, Chapters 51, 111,
401, and 402. No other statutes, articles, or codes are affected
by the proposed repeal.

$111.230.  Purpose.

$111.231.  Definitions.

§111.232.  Requirements for Providing Telehealth Services for the Fit-
ting and Dispensing of Hearing Instruments.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103402

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879
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CHAPTER 112. HEARING INSTRUMENT
FITTERS AND DISPENSERS

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC), Chapter 112, Subchapter A, §112.2;
proposes new rules at Subchapter N, §112.130 and §112.132;
and proposes the repeal of an existing rule at Subchapter P,
§112.150, regarding the Hearing Instrument Fitters and Dis-
pensers program. These proposed changes are referred to as
"proposed rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC Chapter 112 implement Texas Occu-
pations Code, Chapter 402, Hearing Instrument Fitters and Dis-
pensers; Chapter 51, the enabling statute of the Texas Commis-
sion of Licensing and Regulation (Commission) and the Depart-
ment; and Chapter 111, Telemedicine and Telehealth.

The proposed rules implement the telehealth emergency rules
on a permanent basis; implement SB 40, 87th Legislature, Reg-
ular Session (2021); and include changes as a result of the four-
year rule review related to telehealth. The proposed rules also
reorganize the existing provisions.

Telehealth Emergency Rules

The Commission adopted emergency rules to ensure that ser-
vices to clients may continue to be provided through telehealth
as was allowed under the waivers that were granted by the Gov-
ernor during the COVID-19 pandemic. The emergency rules
also reflected the change in the statutory authority regarding tele-
health. The emergency rules were necessary to protect the pub-
lic health, safety, and welfare. (Emergency Rules, 46 TexReg
5327, August 27, 2021).

The telehealth emergency rules were effective September 1,
2021. Emergency rules are only effective for 120 days, with one
60-day extension, for a total of 180 days. The current proposed
rules implement the emergency rules on a permanent basis.

Implementation of SB 40

Senate Bill (SB) 40, 87th Legislature, Regular Session (2021)
added new telehealth provisions and rulemaking authority
to Texas Occupations Code, Chapter 51, and repealed the
provisions regarding joint rules for fitting and dispensing
hearing instruments by telepractice in Texas Occupations
Code, Chapters 401 and 402. The joint rules were with the
Speech-Language Pathologists and Audiologists program.
These changes became effective immediately.

The proposed rules implement SB 40 as it relates to telehealth
and the repeal of the statutory requirements for joint rules for
fitting and dispensing hearing instruments by telepractice. Be-
cause SB 40 was effective immediately, the necessary changes
related to statutory authority for telehealth were included in the
emergency rules (discussed above).

Four-Year Rule Review Changes

The proposed rules include changes as a result of the four-year
rule review related to telehealth. The Department conducted
the required four-year rule review of the rules under 16 TAC
Chapter 112, and the Commission readopted the rule chapter
in its entirety and in its current form. (Proposed Rule Reviews,

45 TexReg 7281, October 9, 2020. Adopted Rule Reviews, 46
TexReg 2050, March 26, 2021).

In response to the Notice of Intent to Review that was published,
the Department received two public comments regarding 16
TAC Chapter 112. One of the comments suggested changes
to the joint rules for fitting and dispensing hearing instruments
by telepractice. This comment suggested changing the ter-
minology and the definition of "hearing instrument" under 16
TAC §112.150(b). The Department did not make the suggested
change, since this is the same terminology and definition that
is included in Texas Occupations Code §402.001 and 16 TAC
§112.2. The proposed rules, however, include changes based
on the Department's review of the rules during the rule review
process related to telehealth.

Reorganization Changes

The proposed rules create a new subchapter for the new tele-
health rules and relocate and reorganize the existing provisions
by subject matter, as recommended by Department staff.

Advisory Board Recommendation

The proposed rules were presented to and discussed by the
Hearing Instrument Fitters and Dispensers Advisory Board at its
meeting on August 25, 2021. The Advisory Board made a small
change to the definition of "telecommunications" under proposed
new §112.130(7). The Advisory Board voted and recommended
that the proposed rules with the noted change be published in
the Texas Register for public comment.

SECTION-BY-SECTION SUMMARY
Subchapter A
The proposed rules amend Subchapter A. General Provisions.

The proposed rules amend §112.2, Definitions. The proposed
rules add a definition of "telehealth" with a cross-reference to
the definitions under new Subchapter N. Telehealth.

Subchapter N
The proposed rules add new Subchapter N. Telehealth.

The proposed rules add new §112.130, Definitions Relating
to Telehealth. This new section includes definitions from
§112.150(b), as necessary. Other definitions are found in
existing §112.2.

The proposed rules make clean-up changes to the definitions of
"client site," "facilitator," and "provider site." The proposed rules
add a definition of "in-person." The definition of "provider" has
been expanded to include apprentice permit holders and tempo-
rary training permit holders who have completed the direct su-
pervision training requirements. This change will allow additional
providers to provide telehealth services.

The definition of "telecommunications" is updated to include the
word "synchronous." The definition of "telecommunications tech-
nology" is updated to include a smart phone, or any audio-visual,
real-time, or two-way interactive communication system, and to
clarify the current reference to telephone in the definition.

The proposed rules replace the term "telepractice" with the term
"telehealth." This change provides consistency in terminology
across provisions and reflects the terminology used in Texas Oc-
cupation Code, Chapter 51, as amended by S.B. 40, and Texas
Occupations Code, Chapter 111, Telemedicine and Telehealth.
The reference to "telepractice" was found in Texas Occupations
Code §402.1023, which was repealed.
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The proposed rules update the definition of "telehealth" (formerly
"telepractice") to provide for the use of telecommunications and
information technologies for the exchange of information from
one site to another for the provision of services to a client from a
provider, and to include assessments, interventions, or consulta-
tions regarding a client. The proposed rules update the definition
of "telehealth services" to include assessments, interventions,
and/or consultations regarding a client.

The proposed rules add new §112.132, Requirements for Provid-
ing Telehealth Services and Using Telehealth. This new section
contains most of the provisions under §112.150(c)-(n). These
provisions have been reorganized by subject matter with the new
provisions, and the terminology has been updated to use the
terms "telehealth" and "telehealth services."

New §112.132(a) addresses the applicability of the subchapter.
Except where noted, the subchapter applies to hearing instru-
ment fitters and dispensers, apprentice permit holders, and tem-
porary training permit holders, as authorized under this subchap-
ter. This subsection also addresses the applicability of other
laws.

New §112.132(b) addresses licensure and scope of practice re-
quirements related to providing telehealth services. This subsec-
tion also specifies that an apprentice permit holder may provide
telehealth services under their approved supervisor's license ac-
cording to the specified requirements. A temporary training per-
mit holder may provide telehealth services, as directed by their
supervisor, according to the specified requirements, but only af-
ter the direct supervision training requirements are completed.

New §112.132(c) addresses competence and standard of prac-
tice. The subsection includes provisions regarding provider com-
petence in the services being provided and the methodology and
equipment being used; the standard of practice being the same
for services provided via telehealth as services provided in-per-
son; and the responsibility of a provider to determine whether a
particular service or procedure is appropriate to be provided via
telehealth.

New §112.132(d) addresses the use of facilitators to assist a
provider in providing telehealth services. This subsection in-
cludes provisions regarding the facilitator's qualifications, train-
ing, and competence, as appropriate; the tasks that may be per-
formed; the responsibilities of the provider; and the required doc-
umentation.

New §112.132(e) addresses technology and equipment. This
subsection includes provisions regarding using telecommunica-
tions technology and other equipment that the provider is compe-
tent to use, and only providing telehealth services if the telecom-
munications technology and equipment are appropriate for the
services to be provided; are properly calibrated, if appropriate,
and in good working order; and are of sufficient quality to deliver
equivalent service and quality to the client as if those services
were provided in-person.

New §112.132(f) addresses client contacts and communica-
tions. This subsection provides that the initial contact between
a provider and a client may be at the same physical location or
through telehealth, as determined appropriate by the provider.
This subsection requires consideration of certain factors in
determining the appropriateness of providing services via
telehealth and requires a notification of telehealth services be
provided to a client.

New §112.132(g) addresses records and billing. This subsection
includes provisions regarding maintenance of client records;
documentation of telehealth services; and reimbursement of
telehealth services.

New §112.132(h) addresses hearing instruments. This sub-
section includes a provision regarding digital adjustments of
hearing instruments through telecommunications technology by
a provider.

Subchapter P

The proposed rules repeal Subchapter P. Joint Rules for Fitting
and Dispensing of Hearing Instruments by Telepractice.

The proposed rules repeal existing §112.150, Requirements Re-
garding the Fitting and Dispensing of Hearing Instruments by
Telepractice. The statutory requirements for joint rules for fit-
ting and dispensing hearing instruments by telepractice were re-
pealed by SB 40, effective immediately. The definitions under
§112.150(b) are included in §112.2 and new §112.130, as nec-
essary. Most of the remaining provisions under §112.150(c)-(n)
have been relocated to new §112.132 under new Subchapter N.
Telehealth, and have been reorganized by subject matter with
the new provisions.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there are no estimated additional costs or reduc-
tions in costs to state or local government as a result of enforcing
or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to the state or local government as a
result of enforcing or administering the proposed rules.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of state governments or local gov-
ernments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the
first five-year period the proposed rules are in effect, the pub-
lic benefit will be expanded access to services; an increase in
the number of providers who may provide telehealth services;
an increase in the number of clients who may receive services;
a reduction in travel costs; a reduction in the number of office
visits; and additional technologies to expand the availability of
telehealth.

For those services which may be provided at the same level of
quality via telehealth as in-person, a provider using telehealth
could provide services to a larger number of clients living in rural
areas who may not currently have access to services due to the
distance to the nearest provider.

The proposed rules allow apprentice permit holders and tempo-
rary training permit holders who have completed their direct su-
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pervision training requirements to be providers of telehealth, un-
der their supervisor's license, which will increase the number of
providers and increase the number of clients who may be served
through telehealth.

For those aspects of the fitting and dispensing of hearing instru-
ments which may be performed through telehealth, there may
be a decrease or elimination of travel costs for the client asso-
ciated with an in-person office visit versus receiving that same
service without the need to travel to a physical office location.
Allowing providers to use telecommunications technology to re-
motely program hearing instruments will reduce the number of
office visits needed by some clients for those services, as well
as travel time and costs.

The inclusion of smartphones in the definition of telecommuni-
cations technology expands the availability of telehealth to those
who may not have access to computers or Wi-Fi.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no sig-
nificant economic costs to persons who are required to comply
with the proposed rules. The rules do not impose additional fees
upon licensees or permit holders, nor do they create require-
ments that would cause licensees or permit holders to expend
funds for equipment, technology, staff, supplies, or infrastruc-
ture. A provider who wishes to expand services through the use
of telehealth might need new or additional telecommunications
technology, but this would be a discretionary cost and not re-
quired by the rule changes. Costs to establish telehealth capa-
bility is relatively inexpensive, with teleconferencing applications
available for free or for prices as low as less than $15 per month,
and computer cameras and other hardware are available also at
low costs.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the pro-
posed rules. Since the agency has determined that the proposed
rule will have no adverse economic effect on small businesses,
micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis,
as detailed under Texas Government Code §2006.002, are not
required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do create a new regulation.

6. The proposed rules do expand, limit, or repeal an existing
regulation.

7. The proposed rules do increase or decrease the number of
individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

Existing rules for fitting and dispensing hearing instruments by
telepractice are being proposed for repeal, and new rules for
telehealth services are being proposed for adoption as part of the
updating and clarification of the existing telehealth rules. Rule
changes are proposed to implement SB 40, to update the cur-
rent telehealth rules based on the four-year rule review, and to
make the emergency rules permanent. The proposed rules ex-
pand the definitions for telehealth and telecommunications tech-
nology. The definition of telehealth provider is also expanded to
include apprentice permit holders and temporary training permit
holders who have completed their direct supervision training re-
quirements, thereby increasing the number of individuals subject
to the rule's applicability.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufiez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §112.2
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by S.B.
40; Texas Occupations Code, Chapter 111, Telemedicine and
Telehealth; and Texas Occupations Code, Chapter 402, Hearing
Instrument Fitters and Dispensers.
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The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

$112.2.  Definitions

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--Texas Occupations Code, Chapter 402, concern-
ing the licensing of persons authorized to fit and dispense hearing in-
struments.

(2) Advisory board--The Hearing Instrument Fitters and
Dispensers Advisory Board.

(3) Applicant--An individual who applies for a license or
permit under the Act.

(4) Apprentice permit--A permit issued by the department
to an individual who meets the qualifications established by Texas Oc-
cupations Code, §402.207 and this chapter, and which authorizes the
permit holder to fit and dispense hearing instruments under appropri-
ate supervision from an individual who holds a license to fit and dis-
pense hearing instruments without supervision under Texas Occupa-
tions Code, Chapter 401 or 402, other than an individual licensed under
§401.311 or §401.312.

(5) Certification, proof of--A certificate of calibration,
compliance, conformance, or performance.

(6) Commission--The Texas Commission of Licensing and
Regulation.

(7) Contact hour--A period of time equal to 55 minutes.

(8) Continuing education hour--A period of time equal to
50 minutes.

(9) Contract--See definition for "written contract for ser-
vices."

(10) Continuing education--Education intended to main-
tain and improve the quality of professional services in the fitting and
dispensing of hearing instruments, to keep licensees knowledgeable
of current research, techniques, and practices, and provide other
resources which will improve skills and competence in the fitting and
dispensing of hearing instruments.

(11)  Continuing education provider--A provider of a con-
tinuing education activity.

(12) Department--The Texas Department of Licensing and
Regulation.

(13) Direct supervision--The physical presence with
prompt evaluation, review and consultation of a supervisor any time
a temporary training permit holder is engaged in the act of fitting and
dispensing of hearing instruments.

(14) Executive director--The executive director of the de-
partment.

(15) Fitting and dispensing hearing instruments--The mea-
surement of human hearing by the use of an audiometer or other means
to make selections, adaptations, or sales of hearing instruments. The
term includes the making of impressions for earmolds to be used as a
part of the hearing instruments and any necessary post-fitting counsel-
ing for the purpose of fitting and dispensing hearing instruments.

(16) Hearing instrument--Any wearable instrument or de-
vice designed for, or represented as, aiding, improving, or correcting
defective human hearing. The term includes the instrument's parts and

any attachment, including an earmold, or accessory to the instrument.
The term does not include a battery or cord.

(17) Indirect supervision--The daily evaluation, review,
and prompt consultation of a supervisor any time a permit holder is
engaged in the act of fitting and dispensing hearing instruments.

(18) License--A license issued by the department under the
Act and this chapter to a person authorized to fit and dispense hearing
instruments.

(19) Licensee--Any person licensed or permitted by the de-
partment under Texas Occupations Code Chapter 401 or 402.

(20) Manufacturer--The term includes a person who ap-
plies to be a continuing education provider who is employed by, com-
pensated by, or represents an entity, business, or corporation engaged
in any of the activities described in this paragraph. An entity, business,
or corporation that:

(A) is engaged in manufacturing, producing, or assem-
bling hearing instruments for wholesale to a licensee or other hearing
instrument provider;

(B) is engaged in manufacturing, producing, or assem-
bling hearing instruments for sale to the public;

(C) is a subsidiary of, or held by, an entity that is en-
gaged in manufacturing, producing, or assembling hearing instruments
as described in this definition;

(D) holds an entity, business, or corporation engaged in
manufacturing, producing, or assembling hearing instruments as de-
scribed in this definition; or

(E) serves as a buying group for an entity, business, or
corporation engaged in manufacturing, producing, or assembling hear-
ing instruments as described in this definition.

(21) Non-Manufacturer--Any person, entity, buyer group,
or corporation that does not meet the definition of a manufacturer.

(22) Person--An individual, corporation, partnership, or
other legal entity.

(23) Sale or sell--A transfer of title or of the right to use by
lease, bailment, or other contract. The term does not include a sale at
wholesale by a manufacturer to a person licensed under the Act or to a
distributor for distribution and sale to a person licensed under the Act.

(24) Specific Product Information--Specific product infor-
mation shall include, but not be limited to, brand name, model number,
shell type, and circuit type.

(25) Supervisor--A supervisor is an individual who holds a
valid license to fit and dispense hearing instruments under Texas Oc-
cupations Code, Chapter 401 or 402, other than an individual licensed
under §401.311 or §401.312, and who meets the qualifications estab-
lished by Texas Occupations Code, §402.255 and this chapter.

(26) Telehealth--See definition(s) in Subchapter N, Tele-

health.

(27) [€26)] Temporary training permit--A permit issued by
the department to an individual who meets the qualifications estab-
lished by Texas Occupations Code, Chapter 402, Subchapter F, and
this chapter, to authorize the permit holder to fit and dispense hearing
instruments only under the direct or indirect supervision, as required
and as appropriate, of an individual who holds a license to fit and dis-
pense hearing instruments without supervision under Texas Occupa-
tions Code, Chapter 401 or 402, other than an individual licensed under
§401.311 or §401.312.
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(28) [@27D] Working days--Working days are Monday
through Friday, 8:00 a.m. to 5:00 p.m.

(29) [€28)] Written contract for services--A written con-
tract between the license holder and purchaser of a hearing instrument
as set out in §112.140 (relating to Joint Rule Regarding the Sale of
Hearing Instruments).

(30) [29)] 30-day trial period--The period in which a per-
son may cancel the purchase of a hearing instrument.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103409

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER N. TELEHEALTH

16 TAC §112.130, §112.132
STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed rules are also proposed under Texas Occupa-
tions Code, Chapter 51, §51.501, Telehealth, as added by S.B.
40; Texas Occupations Code, Chapter 111, Telemedicine and
Telehealth; and Texas Occupations Code, Chapter 402, Hearing
Instrument Fitters and Dispensers.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, 401, and
402. No other statutes, articles, or codes are affected by the
proposed rules.

$§112.130.  Definitions Relating to Telehealth.

Unless the context clearly indicates otherwise, the following words and
terms, when used in this subchapter, shall have the following meanings.

(1) Client--A consumer or proposed consumer of services.

(2) Client site--The physical location of the client at the

(6) Provider site--The physical location of the provider at
the time the telehealth services are provided which is distant or remote
from the client site.

(7) Telecommunications--Interactive communication at a
distance by concurrent and synchronous two-way transmission, us-
ing telecommunications technology, of information, including, with-
out limitation, sound, visual images, and/or computer data, between
the client site and the provider site, and required to occur without a
change in the form or content of the information, as sent and received,
other than through encoding or encryption of the transmission itself for
purposes of and to protect the transmission.

(8) Telecommunications technology--Computers, smart
phones, and equipment, other than analog telephone, email or facsim-
ile technology and equipment, used or capable of use for purposes
of telecommunications. For purposes of this subchapter, the term
includes, without limitation:

(A) compressed digital interactive video, audio, or data
transmission;

(B) clinical data transmission using computer imaging
by way of still-image capture and storage and forward;

(C) smart phones, or any audio-visual, real-time, or
two-way interactive communication system; and

(D) other technology that facilitates the delivery of tele-
health services.

(9) Telehealth--The use of telecommunications and infor-
mation technologies for the exchange of information from one site to
another for the provision of services to a client from a provider, includ-
ing for assessments, interventions, or consultations regarding a client
or for the fitting and dispensing of hearing instruments. Telehealth is
also referred to as telepractice.

(10) Telehealth services--The assessment, intervention,
and/or consultation including the fitting and dispensing of hearing
instruments through telehealth to a client who is physically located
at a site other than the site where the provider is located. Telehealth
services is also referred to as telepractice services.

§112.132.  Requirements for Providing Telehealth Services and Using
Telehealth.

a) A

licability.

(1) Except where noted, this subchapter applies to hearing
instrument fitters and dispensers, apprentice permit holders, and tem-
porary training permit holders, as authorized under this subchapter.

(2) Except to the extent it imposes additional or more strin-
gent requirements, this subchapter does not affect the applicability of
any other requirement or provision of law to which an individual is oth-

time the telehealth services are being provided.

(3) Facilitator--An individual at the client site who assists
with the delivery of the telehealth services at the direction of the

provider.
(4) In-person--The provider is physically present with the

erwise subject under this chapter or other law.

(b) Licensure and Scope of Practice.

(1) An individual shall not provide telehealth services to
a client in the State of Texas, unless the individual holds a license or
permit issued by the department and qualifies as a provider as that term

client while a client contact or service is performed.

(5) Provider--An individual who holds a current hearing in-
strument fitter and dispenser license under Texas Occupations Code,

is defined in this subchapter, or is otherwise legally authorized to do so.

(2) A provider may provide only those telehealth services
that are within the course and scope of the provider's license or permit

Chapter 402; an individual who holds a current apprentice permit un-

and competence, and delivered in accordance with the requirements of

der Texas Occupations Code, Chapter 402; or an individual who holds

that license or permit and pursuant to the terms and conditions set forth

a current temporary training permit under Texas Occupations Code,

in this chapter.

Chapter 402 and has completed the direct supervision training require-
ments.
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(3) A provider who is an apprentice permit holder may pro-
vide telehealth services under their approved supervisor's license ac-

(6) A provider shall not provide telehealth services to a
client if the presence of a facilitator is required for safe and effective

cording to the supervision requirements under 16 TAC §112.43.

(4) A provider who is a temporary training permit holder
may provide telehealth services, as directed by their supervisor, accord-
ing to the temporary training permit holder requirements under Texas
Occupations Code, Chapter 402, Subchapter F and 16 TAC §112.53. A
provider who is a temporary training permit holder may only provide
telehealth services after the direct supervision training requirements are

completed.
(c) Competence and Standard of Practice (Code of Ethics).

(1) A provider of telehealth services shall be competent in

service to the client and no qualified facilitator is available.

(¢) Technology and Equipment.

(1) The provider shall use only telecommunications tech-
nology, as defined in this subchapter, to provide telehealth services.
Modes of communication that do not utilize such telecommunications
technology, including analog telephone, facsimile, and email, may be
used only as adjuncts.

(2) A provider shall only utilize telecommunications tech-
nology and other equipment that the provider is competent to use as
part of the provider's telehealth services.

both the type of services provided and the methodology and equipment
used to provide the service.

(2) A provider shall comply with the code of ethics and

(3) The provider shall not provide telehealth services un-
less the telecommunications technology and equipment located at the
client site and at the provider site:

scope of practice requirements in this chapter when providing tele-
health services.

(3) The scope, nature, and quality of the services provided
via telehealth shall be the same as the services provided in-person.

(4) A provider shall determine whether a particular service
or procedure is appropriate to be provided via telehealth. A provider
shall not provide a service or procedure via telehealth if it is not appro-
priate or cannot be provided at the same standard of care as if it were
provided in-person.

(5) As pertaining to liability and malpractice issues, a
provider providing telehealth services shall be held to the same

(A) are appropriate to the telehealth services to be pro-

vided,
(B) are properly calibrated, if appropriate, and in good
working order; and

(C) are of sufficient quality to allow the provider to de-
liver equivalent service and quality to the client as if those services
were provided in person at the same physical location.

(f) Client Contacts and Communications.

(1) The initial contact between a provider and client may
be at the same physical location or through telehealth, as determined

standards of practice as if the services were provided in person.

(d) Facilitators.

(1) Subject to the requirements and limitations of this sub-
chapter, a provider may utilize a facilitator at the client site to assist the
provider in providing telehealth services.

(2) A provider shall document whether a facilitator is used
in providing telehealth services. If a facilitator is used, the provider
shall document the tasks in which the facilitator provided assistance.

appropriate by the provider.

(2) A provider shall consider relevant factors including the
client's behavioral, physical, and cognitive abilities in determining the
appropriateness of providing services via telehealth.

(3) A provider shall be aware of the client's level of comfort
with the technology being used as part of the telehealth services.

(4) A provider shall be sensitive to cultural and linguistic
variables that affect the identification, assessment, treatment, and man-

(3) Before allowing a facilitator to assist the provider in
providing telehealth services, the provider shall ascertain and docu-
ment the facilitator's qualifications, training, and competence, as ap-

agement of the clients

(5) Notification of telehealth services shall be provided to
the client, the guardian, the caregiver, and the multi-disciplinary team,

propriate and reasonable, in:

(A) each task the provider directs the facilitator to per-
form at the client site; and

(B) the methodology and equipment the facilitator is to
use at the client site.

(4) The facilitator may perform at the client site only the
following tasks:
(A) atask for which the facilitator holds and acts in ac-
cordance with any license, permit, authorization, or exemption required
by law to perform the task; and

(B) those physical, administrative, and other tasks for
which a provider determines a facilitator is competent to perform in
connection with providing telehealth services, for which no form of
license, permit, authorization, or exemption is required by law.

(5) A provider is responsible for the actions of the facilita-
tor and shall monitor the client and oversee and direct the facilitator at
all times during the telehealth session.

if appropriate. The notification shall include, but not be limited to:
the right to refuse telehealth services, options for service delivery, and
instructions on filing and resolving complaints.

(g) Records and Billing.

(1) A provider of telehealth services shall comply with
all laws, rules, and regulations governing the maintenance of client
records, including client confidentiality requirements.

(2) Documentation of telehealth services shall include doc-
umentation of the date and nature of services performed by the provider
through telehealth and the assistive tasks of the facilitator, if used.

(3) A provider is allowed to provide telehealth services in
accordance with this subchapter, but reimbursement of telehealth ser-
vices is subject to the reimbursement policies of the entity being billed.

(h) Hearing Instruments. Hearing instruments may be ad-
justed digitally through the use of telecommunications technology by

a provider who provides telehealth services under this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103411

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879

¢ ¢ ¢

SUBCHAPTER P. JOINT RULES FOR
FITTING AND DISPENSING OF HEARING
INSTRUMENTS BY TELEPRACTICE

16 TAC §112.150
STATUTORY AUTHORITY

The proposed repeal is proposed under Texas Occupations
Code, Chapter 51, which authorizes the Texas Commission of
Licensing and Regulation, the Department's governing body, to
adopt rules as necessary to implement that chapter and any
other law establishing a program regulated by the Department.
The proposed repeal is also proposed under Texas Occupations
Code, Chapter 51, §51.501, Telehealth, as added by S.B.
40; Texas Occupations Code, Chapter 111, Telemedicine and
Telehealth; and Texas Occupations Code, Chapter 402, Hearing
Instrument Fitters and Dispensers.

The statutory provisions affected by the proposed repeal are
those set forth in Texas Occupations Code, Chapters 51, 111,
401, and 402. No other statutes, articles, or codes are affected
by the proposed repeal.

§112.150. Requirements Regarding the Fitting and Dispensing of
Hearing Instruments by Telepractice.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 30, 2021.

TRD-202103412

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 475-4879

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 72. BOARD FEES, LICENSE
APPLICATIONS, AND RENEWALS
22 TAC §72.18

The Texas Board of Chiropractic Examiners (Board) proposes
repealing 22 TAC §72.18 (Criminal History). The Board will pro-
pose a new §72.18 in a separate rulemaking. This rulemaking
action will remove the current language in §72.18 concerning

the reporting of criminal convictions and put that language into a
stand-alone rule.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed repeal is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed repeal will not have an adverse economic effect on
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed repeal will be in effect the public benefit is to
make the requirements for reporting criminal convictions easier
to find in the Board’s rules.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §72.18. For each year of the first five
years the proposed repeal is in effect, Mr. Fortner has deter-
mined:

(1) The proposed repeal does not create or eliminate a govern-
ment program.

(2) Implementation of the proposed repeal does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed repeal does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed repeal does not require a decrease or increase
in fees paid to the Board.

(5) The proposed repeal does not create a new regulation.

(6) The proposal repeals existing Board rules for an administra-
tive process.

(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability.

(8) The proposed repeal does not positively or adversely affect
the state economy.

Comments on the proposed repeal or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed repeal is published in the Texas Register. Please
include the rule name and number in the subject line of any com-
ments submitted by email.

The repeal is proposed under Texas Occupations Code
§201.152 (which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of chi-
ropractic), Texas Occupations Code §201.313 (which requires
the Board to conduct criminal history checks on applicants for
licensure), and Texas Occupations Code §53.22 (which requires
the Board to consider an applicant’s criminal background).

No other statutes or rules are affected by this proposed repeal.
$72.18.  Criminal History.

PROPOSED RULES September 10, 2021 46 TexReg 5719


mailto:rules@tbce.state.tx.us

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103327

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6700

L4 ¢ L4
22 TAC §72.18

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §72.18 (Criminal History); the current rule is be-
ing repealed in a separate rulemaking action. The only purpose
is to remove language in the current rule about a licensee's or
applicant's requirement to report criminal convictions and de-
ferred adjudications to the Board. That language will be placed
in a stand-alone rule (proposed 22 TAC §72.19), making that
information easier to find. Other than this change, the provi-
sions about a licensee's or applicant's criminal history remain
the same.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed new rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the new rule as proposed. An Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the proposed new rule will not have an adverse economic effect
on small businesses or rural communities as defined in Texas
Government Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed new rule will be in effect the public benefit is
to remove language in the current rule about a licensee's or ap-
plicant's requirement to report criminal convictions and deferred
adjudications to the Board. That language will be placed in a
stand-alone rule (proposed 22 TAC §72.19), making that infor-
mation easier to find.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the new 22
TAC §72.18. For each year of the first five years the proposed
new rule is in effect, Mr. Fortner has determined:

(1) The proposed new rule does not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed new rule does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed new rule does not require
an increase or decrease in future legislative appropriations to
the Board.

(4) The proposed new rule does not require a decrease in fees
paid to the Board.

(5) The proposed new rule does not create a new regulation.

(6) The proposal new rule amends an existing Board rules for an
administrative process.

(7) The proposed new rule does not decrease the number of
individuals subject to the rule's applicability.

(8) The proposed new rule does not positively or adversely affect
the state economy.

Comments on the proposed new rule or a request for a
public hearing may be submitted to Christopher Burnett, Gen-
eral Counsel, Texas Board of Chiropractic Examiners, 333
Guadalupe, Suite 3-825, Austin, Texas 78701, via email:
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30
days from the date that this proposed new rule is published in
the Texas Register. Please include the rule name and number
in the subject line of any comments submitted by email.

The new rule is proposed under Texas Occupations Code
§201.152 (which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of chi-
ropractic), Texas Occupations Code §201.313 (which requires
the Board to conduct criminal history checks on applicants for
licensure), and Texas Occupations Code §53.22 (which requires
the Board to consider an applicant's criminal background).

No other statutes or rules are affected by this proposed new rule.
$§72.18.  Criminal History.

(a) The Board may suspend or revoke a current license or
refuse to approve an applicant to sit for the jurisprudence examination
because of the licensee's or applicant's conviction of an offense that
directly relates to the practice of chiropractic.

(b) The Board shall revoke a license upon a licensee's impris-
onment following a felony conviction or revocation of felony commu-
nity supervision, parole, or mandatory supervision.

(c) An individual in prison is not eligible for a license.

(d) An individual in prison with a verifiable release date from
prison of three months or less may submit an application for a license.

(¢) The Board shall consider the following to determine
whether a criminal conviction directly relates to the occupation of

chiropractic:
(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the practice of chiro-
practic; and
(3) if a license might reasonably lead to a repeat of the

crime.

(f) The Board shall also determine an applicant's fitness to be-
come a licensed chiropractor by considering:

(1) the extent and nature of the applicant's past criminal

activity;

(2) the age at the time of the crime;

(3) the time since the crime occurred;

(4) the applicant's personal and work conduct after the
crime;

(5) evidence of the applicant's rehabilitation while incar-
cerated and after release; and

(6) other evidence of fitness for a license, including recom-
mendation letters from prosecutors, law enforcement, or correctional
officers who prosecuted, arrested, or had custodial responsibility for
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the applicant, the sheriff or chief of police where the applicant lives, or
any other person familiar with the applicant.

(g) The Board shall notify an individual whose application has
been denied or license revoked or suspended of the procedures for ap-
pealing the Board's decision.

(h) The Board may delegate to the executive director the au-
thority to consider an applicant's minor criminal convictions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103328

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6700

L4 14 L4
22 TAC §72.19

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §72.19 (Requirement to Report a Conviction or
Deferred Adjudication). This rulemaking simply moves the lan-
guage in the current 22 TAC §72.18 (Criminal History) about re-
porting convictions and deferred adjudications into a stand-alone
rule, making it easier for licensees and applicants to find the
information. Other than this change, the provisions about a li-
censee's or applicant's criminal history remain the same.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed new rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the new rule as proposed. An Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the proposed new rule will not have an adverse economic effect
on small businesses or rural communities as defined in Texas
Government Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed new rule will be in effect the public benefit is
to make it easier for licensees and applicants to find the Board's
requirements to report convictions and deferred adjudications.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the new 22
TAC §72.19. For each year of the first five years the proposed
new rule is in effect, Mr. Fortner has determined:

(1) The proposed new rule does not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed new rule does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed new rule does not require
an increase or decrease in future legislative appropriations to
the Board.

(4) The proposed new rule does not require a decrease in fees
paid to the Board.

(5) The proposed new rule does not create a new regulation.

(6) The proposal new rule amends an existing Board rules for an
administrative process.

(7) The proposed new rule does not decrease the number of
individuals subject to the rule's applicability.

(8) The proposed new rule does not positively or adversely affect
the state economy.

Comments on the proposed new rule or a request for a
public hearing may be submitted to Christopher Burnett, Gen-
eral Counsel, Texas Board of Chiropractic Examiners, 333
Guadalupe, Suite 3-825, Austin, Texas 78701, via email:
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30
days from the date that this proposed new rule is published in
the Texas Register. Please include the rule name and number
in the subject line of any comments submitted by email.

The new rule is proposed under Texas Occupations Code
§201.152 (which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of chi-
ropractic), Texas Occupations Code §201.313 (which requires
the Board to conduct criminal history checks on applicants for
licensure), and Texas Occupations Code §53.22 (which requires
the Board to consider an applicant's criminal background).

No other statutes or rules are affected by this proposed new rule.

§72.19.  Requirement to Report a Conviction or Deferred Adjudica-
tion.

(a) Anapplicant shall disclose in writing to the Board any prior
conviction or deferred adjudication (other than a Class C misdemeanor
traffic violation) at the time of application.

(b) An applicant or licensee shall disclose in writing to the
Board any new conviction or deferred adjudication (other than a Class
C misdemeanor traffic violation) no later than 30 days after the trial

court's judgment.

(c) Anapplicant or licensee shall submit certified copies of any
indictment or information and the court's judgment to the Board.

(d) On notification by an applicant or licensee of a new con-
viction or deferred adjudication, the Board may request the applicant
or licensee explain in writing why the Board should not deny the ap-
plication or take disciplinary action against the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103331

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6700
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CHAPTER 77. ADVERTISING AND PUBLIC
COMMUNICATIONS
22 TAC §77.1
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The Texas Board of Chiropractic Examiners (Board) proposes
repealing 22 TAC §77.1 (Advertising and Public Communica-
tions). The Board will propose a new §77.1 in a separate rule-
making. This rulemaking action will remove the current language
in §77.1 concerning the use of "D.C." and similar terms in adver-
tising and public communications and put that language into a
stand-alone rule.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed repeal is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed repeal will not have an adverse economic effect on
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed repeal will be in effect the public benefit is
to make the restrictions on the use of "D.C." and similar terms
easier to find in the Board's rules.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §77.1. For each year of the first five
years the proposed repeal is in effect, Mr. Fortner has deter-
mined:

(1) The proposed repeal does not create or eliminate a govern-
ment program.

(2) Implementation of the proposed repeal does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed repeal does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed repeal does not require a decrease or increase
in fees paid to the Board.

(5) The proposed repeal does not create a new regulation.

(6) The proposal repeals existing Board rules for an administra-
tive process.

(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability.

(8) The proposed repeal does not positively or adversely affect
the state economy.

Comments on the proposed repeal or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed repeal is published in the Texas Register. Please
include the rule name and number in the subject line of any com-
ments submitted by email.

The repeal is proposed under Texas Occupations Code
§201.152 (which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of
chiropractic) and Texas Occupations Code §201.155 (which
authorizes the Board to adopt rules to prohibit false, misleading,
or deceptive advertising).

No other statutes or rules are affected by this proposed repeal.
$§77.1.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Advertising and Public Communications.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103335

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6700

¢ ¢ ¢

22 TAC §77.1

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §77.1 (Advertising and Public Communications).
This rulemaking simply removes the language in the current 22
TAC §77.1 about the use of "D.C." and similar terms, which will
be placed into a stand-alone rule (proposed §77.3). The purpose
of the change is make finding this information in the Board's rules
easier.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed new rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the new rule as proposed. An Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the proposed new rule will not have an adverse economic effect
on small businesses or rural communities as defined in Texas
Government Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed new rule will be in effect the public benefit is
to make it easier to find the Board's requirements on the use of
"D.C." and similar terms.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the new
22 TAC §77.1. For each year of the first five years the proposed
new rule is in effect, Mr. Fortner has determined:

(1) The proposed new rule does not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed new rule does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed new rule does not require
an increase or decrease in future legislative appropriations to
the Board.

(4) The proposed new rule does not require a decrease in fees
paid to the Board.

(5) The proposed new rule does not create a new regulation.

(6) The proposal new rule amends an existing Board rules for an
administrative process.

(7) The proposed new rule does not decrease the number of
individuals subject to the rule's applicability.
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(8) The proposed new rule does not positively or adversely affect
the state economy.

Comments on the proposed new rule or a request for a
public hearing may be submitted to Christopher Burnett, Gen-
eral Counsel, Texas Board of Chiropractic Examiners, 333
Guadalupe, Suite 3-825, Austin, Texas 78701, via email:
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30
days from the date that this proposed new rule is published in
the Texas Register. Please include the rule name and number
in the subject line of any comments submitted by email.

The new rule is proposed under Texas Occupations Code
§201.152 (which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of
chiropractic) and Texas Occupations Code §201.155 (which
authorizes the Board to adopt rules to prohibit false, misleading,
or deceptive advertising).

No other statutes or rules are affected by this proposed new rule.

§77.1.  Advertising and Public Communications.

(a) A licensee, or a licensee's employee, agent, or partner may
not use or authorize the use of any public communication or advertis-
ing containing a false, misleading, deceptive, or fraudulent claim, or

indicating the licensee provides services outside the scope of practice.

(b) In any public communication or advertising, if a licensee
makes a claim based on a research study, the licensee shall:

(1) clearly identify the research study; and

(2) provide the source of the research study to the Board or
the public upon request.

(¢) In any public communication or advertising, a licensee
may not state any service is free unless the communication or adver-
tising clearly states all component services which are included.

(d) A licensee shall be responsible for any agent, employee, or
partner acting on the licensee's behalf who violates this section.

(¢) An individual violating this section is subject to disci-
plinary action.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103337

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6700

¢ ¢ ¢
22 TAC §77.3

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §77.3 (Proper Use of "D.C." or Similar Terms and
Restrictions). This rulemaking simply removes the language in
the current 22 TAC §77.1 about the proper use of "D.C." and
similar terms, and places it in this new stand-alone rule. The
purpose of moving this language into a stand-alone rule is to
make finding this information in the Board's rules easier.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed new rule is in effect

there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the new rule as proposed. An Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the proposed new rule will not have an adverse economic effect
on small businesses or rural communities as defined in Texas
Government Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed new rule will be in effect the public benefit is
to make it easier to find the Board's requirements on the proper
use of "D.C." and similar terms.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the new
22 TAC §77.3. For each year of the first five years the proposed
new rule is in effect, Mr. Fortner has determined:

(1) The proposed new rule does not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed new rule does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed new rule does not require
an increase or decrease in future legislative appropriations to
the Board.

(4) The proposed new rule does not require a decrease in fees
paid to the Board.

(5) The proposed new rule does not create a new regulation.

(6) The proposal new rule amends an existing Board rules for an
administrative process.

(7) The proposed new rule does not decrease the number of
individuals subject to the rule's applicability.

(8) The proposed new rule does not positively or adversely affect
the state economy.

Comments on the proposed new rule or a request for a
public hearing may be submitted to Christopher Burnett, Gen-
eral Counsel, Texas Board of Chiropractic Examiners, 333
Guadalupe, Suite 3-825, Austin, Texas 78701, via email:
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30
days from the date that this proposed new rule is published in
the Texas Register. Please include the rule name and number
in the subject line of any comments submitted by email.

The new rule is proposed under Texas Occupations Code
§201.152 (which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of
chiropractic) and Texas Occupations Code §201.155 (which
authorizes the Board to adopt rules to prohibit false, misleading,
or deceptive advertising).

No other statutes or rules are affected by this proposed new rule.

§77.3.  Proper Use of "D.C." or Similar Terms and Restrictions.

(a) A licensee shall use clear language in any advertising and
public communication to specify the type of license the licensee cur-
rently holds.

(b) Alicensee who uses the terms "doctor" or "Dr." in any pub-
lic communication or advertising shall also clearly use the terms "doc-
tor of chiropractic," "D.C.," "chiropractor," or "chiropractic" in the pub-
lic communication or advertising.
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(c) An individual may not identify the individual as a "doctor
of chiropractic," "D.C.," or "chiropractor" in any public communica-
tion or advertising without holding an active Texas license except as
allowed by subsection (d) of this section.

(d) Anindividual who has earned a chiropractic academic de-
gree but is not licensed in Texas may use the academic title in adver-
tising or public communications if the advertising or public communi-
cations makes clear the individual is unlicensed by prominently modi-
fying the terms "doctor of chiropractic," "D.C.," or "chiropractor" with

language such as:
(1) 'retired;"

(2) "pending licensure in Texas" (only if the individual has
submitted an application to the Board);

(3) "not licensed in Texas;" or

(4) "unlicensed in Texas."

(e) A licensee shall identify by name any board certifying the
licensee's professional credentials in any public communication or ad-
vertising using the term "Board Certified" or similar term.

(f) A licensee may not state in any public communication or
advertising that the licensee is "Board Certified" by the Texas Board of
Chiropractic Examiners.

(g) An individual violating this section is subject to disci-
plinary action.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103339

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6700

¢ ¢ ¢
PART 11. TEXAS BOARD OF NURSING
CHAPTER 213. PRACTICE AND PROCEDURE

22 TAC §213.28

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 22 TAC §231.28(c) is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the September 10, 2021, issue of the Texas Register.)

The Texas Board of Nursing (Board) proposes amendments to
§213.28, relating to Licensure of Individuals with Criminal His-
tory. The amendments are being proposed under the authority
of the Occupations Code §301.151 and House Bills (HB) 375
and 757, both effective September 1, 2021.

Background. Two bills were enacted during the 87th Legislative
Session that impact Board Rule §213.28 and the Board's Disci-
plinary Guidelines for Criminal Conduct (Guidelines). First, HB
375, effective September 1, 2021, amends the existing crimi-
nal offense found in the Texas Penal Code §21.02, Continuous

Sexual Abuse of Young Child or Children, to include disabled in-
dividuals. This offense is currently specified in the enumerated
list of crimes in the Occupations Code §301.4535 that mandates
licensure revocation and denial, as applicable. The proposed
amendments to the Guidelines, located in §213.28(c), amend
the title of the offense for consistency with the statutory change
made by HB 375.

Second, HB 757, also effective September 1, 2021, prohibits a li-
censing agency from denying, suspending, or revoking a license
based upon a deferred adjudication that has been successfully
completed and dismissed, except in certain, specified circum-
stances. Under the terms of the bill, a successfully completed
deferred adjudication may be considered by a licensing agency
when issuing, renewing, denying, or revoking a license if the of-
fense is listed in the Texas Code of Criminal Procedure Article
42A.054(a); is described by the Texas Code of Criminal Proce-
dure Article 62.001(5) or (6); is committed under Texas Penal
Code Chapter 21 or 43; or is related to the activity or conduct
for which the individual seeks or holds the license. Further, an
agency may also consider a completed deferred adjudication if
the profession for which the individual holds or seeks a license
involves direct contact with children in the normal course of offi-
cial duties or duties for which the license is required.

The proposed amendments to §213.28 are necessary for con-
sistency with these statutory directives. Board Rule 213.28 cur-
rently requires a criminal offense to be directly related to the
practice of nursing in order for the Board to consider the offense
in licensure decisions. As such, the Board finds the majority
of Rule 213.28 already complies with the mandates of HB 757.
The proposed amendments make minor changes to the rule text,
however, to incorporate the additional exception permitted by HB
757 (Texas Code of Criminal Procedure Article 42A.111(d)(4)(B))
into the rule. The remaining proposed amendments make edito-
rial changes for additional clarity.

Section by Section Overview. The proposal makes one change
to the Board's Guidelines, located in §213.28(c). The proposed
amendment to the Guidelines changes the title of the listed of-
fense from Continuous Sexual Abuse of Young Child or Children
to Continuous Sexual Abuse of Young Child or Disabled Individ-
ual for compliance with the statutory changes made by HB 375.

The proposed change to §213.28(a) includes a reference to
the Code of Criminal Procedure Article 42A.111 because the
changes made by HB 757 govern the criteria to be used by the
Board in determining the effect of criminal history on nursing
licensure and eligibility. The proposed change to §213.28(c)
incorporates one of the statutory exceptions provided by HB
757 and provides that the Board may consider an individual's
prior deferred adjudication community supervision, even if
successfully completed, in its licensure decisions, since the
practice of nursing may involve direct contact with children in the
normal course of official nursing duties. The proposed changes
to §213.28(g) and (j) make editorial changes to the section for
additional clarity.

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the adoption
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of rules that implement changes made by HBs 375 and 757.
Further, the proposed amendments result in clearer and more
effective rules. There are no anticipated costs of compliance
with the proposal.

Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total
costimposed on regulated persons by an amount that is equal to
or greater than the costimposed on the persons by the proposed
rule. Pursuant to §2001.0045(c)(9), this prohibition does not ap-
ply to a rule that is necessary to implement legislation, unless
the legislature specifically states §2001.0045 applies to the rule.
There are no anticipated costs of compliance with the proposal,
and the proposal is necessary to implement the requirements of
HBs 375 and 757. As such, the proposal is not subject to the
requirements of §2001.0045.

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code
§2006.002(c) and (f) require, that if a proposed rule may have an
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses
the potential impact of the proposed rule on these businesses
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule.
Because there are no anticipated costs of compliance associ-
ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required.

Government Growth Impact Statement. The Board is required,
pursuant to Tex. Gov't Code §2001.0221 and 34 Tex. Admin.
Code §11.1, to prepare a government growth impact statement.
The Board has determined for each year of the first five years
the proposed amendments will be in effect: (i) the proposal does
not create or eliminate a government program; (ii) the proposal
is not expected to have an effect on current agency positions;
(iii) implementation of the proposal does not require an increase
or decrease in future legislative appropriations to the Board,; (iv)
the proposal does not affect the fees paid to the Board; (v) the
proposal amends an existing regulation in order to implement the
statutory requirements of HBs 375 and 757 and make editorial
changes that result in clearer rules; (vi) the proposal does not
expand, limit, or repeal an existing regulation; (vii) the proposal
does not extend to new entities not previously subject to the rule;
and (viii) the proposal will not affect the state's economy.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe,
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is
held, written and oral comments presented at the hearing will be
considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151 and amended Code
of Criminal Procedure Article 42A.111 and Occupations Code
§301.4535, effective September 1, 2021.

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
constitutes the practice of professional nursing or vocational
nursing.

Cross Reference To Statute. The following statutes are affected
by this proposal: the Occupations Code §301.151 and amended
and amended Code of Criminal Procedure Article 42A.111 and
Occupations Code §301.4535, effective September 1, 2021.

Amended Article 42A.111(c-1), effective September 1, 2021,
provides that subject to subsection (d), an offense for which the
defendant received a dismissal and discharge under this article
may not be used as grounds for denying issuance of a profes-
sional or occupational license or certificate to, or suspending or
revoking the professional or occupational license or certificate
of, an individual otherwise entitled to or qualified for the license
or certificate.

Amended Article 42A.111(d)(4), effective September 1, 2021,
provides that, for any defendant who receives a dismissal and
discharge under this article, if the defendant is an applicant for
or the holder of a professional or occupational license or certifi-
cate, the licensing agency may consider the fact that the defen-
dant previously has received deferred adjudication community
supervision in issuing, renewing, denying, or revoking a license
or certificate if: (A)AAthe defendant was placed on deferred ad-
judication community supervision for an offense: (i) listed in Ar-
ticle 42A.054(a); (ii) described by Article 62.001(5) or (6); (iii)
committed under Chapter 21 or 43, Penal Code; or (iv) related to
the activity or conduct for which the person seeks or holds the li-
cense; (B) the profession for which the defendant holds or seeks
a license or certificate involves direct contact with children in the
normal course of official duties or duties for which the license or
certification is required; or (C) the defendant is an applicant for or
the holder of a license or certificate issued under Chapter 1701,
Occupations Code.

Amended §301.4535(a), effective September 1, 2021, provides
that the Board shall suspend a nurse 's license or refuse to is-
sue a license to an applicant on proof that the nurse or appli-
cant has been initially convicted of: (1)AAmurder under Section
19.02, Penal Code, capital murder under Section 19.03, Penal
Code, or manslaughter under Section 19.04, Penal Code; (2)
kidnapping or unlawful restraint under Chapter 20, Penal Code,
and the offense was punished as a felony or state jail felony;
(3) sexual assault under Section 22.011, Penal Code; (4) ag-
gravated sexual assault under Section 22.021,Penal Code; (5)
continuous sexual abuse of young child or disabled individual
under Section 21.02, Penal Code, or indecency with a child un-
der Section 21.11, Penal Code; (6) aggravated assault under
Section 22.02, Penal Code; (7) intentionally, knowingly, or reck-
lessly injuring a child, elderly individual, or disabled individual
under Section 22.04, Penal Code; (8) intentionally, knowingly,
or recklessly abandoning or endangering a child under Section
22.041, Penal Code; (9) aiding suicide under Section 22.08, Pe-
nal Code, and the offense was punished as a state jail felony;
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(10) an offense involving a violation of certain court orders or
conditions of bond under Section 25.07, 25.071, or 25.072, Pe-
nal Code, punished as a felony; (11) an agreement to abduct a
child from custody under Section 25.031, Penal Code; (12) the
sale or purchase of a child under Section 25.08, Penal Code;
(13) robbery under Section 29.02, Penal Code; (14) aggravated
robbery under Section 29.03, Penal Code; (15) an offense for
which a defendant is required to register as a sex offender un-
der Chapter 62, Code of Criminal Procedure; or (16) an offense
under the law of another state, federal law, or the Uniform Code
of Military Justice that contains elements that are substantially
similar to the elements of an offense listed in this subsection.

§213.28.  Licensure of Individuals with Criminal History.

(a) Purpose and Applicability. This section establishes the cri-
teria utilized by the Board in determining the effect of criminal history
on nursing licensure and eligibility for nursing licensure and imple-
ments the requirements of Texas Occupations Code §53.025 and Code
of Criminal Procedure Article 42A.111. This section applies to all in-
dividuals seeking to obtain or retain a license or multistate licensure
privilege to practice nursing in Texas.

(b) (No change.)

(c) The Board considers the crimes listed in the attached
Criminal Guidelines (Guidelines) to be directly related to the practice
of nursing. The Guidelines reflect the most common or well known
crimes. The vast majority of an individual's criminal history that is
reviewed by the Board will fall within the Guidelines. However, the
Guidelines are not intended to be an exhaustive listing, and they do
not prohibit the Board from considering an offense not specifically
listed in the Guidelines. In matters involving an offense that is not
specifically listed in the Guidelines, such as a violation of another
state's law, federal law, or the Uniform Code of Military Justice, a
determination shall be made by comparing that offense to the crime
listed in the Guidelines that contains substantially similar elements.
The offense must meet the requirements of subsection (b) of this
section to be actionable. Further, because the practice of nursing may
involve direct contact with children in the normal course of official
nursing duties, the Board may consider an individual's prior deferred
adjudication community supervision, even if successfully completed,
in its licensure decisions.

Figure: 22 TAC §213.28 (c)

[Figure: 22 TAC §213.28 (¢)]
(d) - (f) (No change.)

(g) Sanction. Not all criminal conduct will result in a sanc-
tion. The Board recognizes that an individual may make a mistake,
learn from it, and not repeat it in the nursing practice setting. As such,
each case will be evaluated on its own merits to determine if a sanction
is warranted. If multiple crimes are present in a single case, a more
severe sanction may be considered by the Board pursuant to Texas Oc-
cupations Code §301.4531. If a sanction is warranted, the Board will
utilize the schedule of sanctions set forth in §213.33(e) (relating to Fac-
tors Considered for Imposition of Penalties/Sanctions) of this chapter.
At a minimum, an individual will be required to successfully complete
the terms of his/her criminal probation and provide evidence of suc-
cessful completion to the Board. If an individual's criminal behav-
ior is due to, or associated with, a substance use disorder or a mental
health condition, evidence of ongoing sobriety, effective clinical man-
agement, and/or appropriate ongoing treatment may be required. Fur-
ther, if an individual's [individuals'] criminal history implicates his/her
current fitness to practice, the individual may also be required to meet
the requirements of §213.29 to ensure he/she is safe to practice nursing.

(h) - i) (No change.)

(§) Youthful Indiscretions. Some criminal behavior that is oth-
erwise actionable may be deemed a youthful indiscretion under this
paragraph. In that event, a sanction will not be imposed. The follow-
ing criteria will be considered in making such a determination:

(1) - (12) (No change.)
(k) - (n) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103351

Jena Abel

Deputy General Counsel

Texas Board of Nursing

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6822
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22 TAC §213.33

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 22 TAC §213.33(b) is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the September 10, 2021, issue of the Texas Register.)

The Texas Board of Nursing (Board) proposes amendments to
22 TAC §213.33, relating to Factors Considered for Imposition of
Penalties/Sanctions. The amendments are being proposed un-
der the authority of the Occupations Code §301.151 and House
Bill (HB) 1434, effective September 1, 2021.

Background. HB 1434, enacted during the 87th Legislative Ses-
sion, creates a new disciplinary cause of action for practition-
ers who conduct pelvic examinations on unconscious or anes-
thetized patients without proper informed consent, where the
procedure is not within the standard scope of a scheduled pro-
cedure or diagnostic examination, where the examination is not
necessary for the diagnosis or treatment of the patient's medi-
cal condition, or where the examination is not for the purpose of
collecting evidence. The new disciplinary cause of action is lo-
cated in the Occupations Code §301.452(b)(13). The proposed
amendments to the Board's Disciplinary Matrix (Matrix) are nec-
essary for consistency with this statutory change.

First, the proposed amendments add a new subsection to
the Matrix that corresponds to the new disciplinary cause of
action. The proposed amendments also renumber existing
§301.452(b)(13) accordingly. The proposed amendments also
include a range of disciplinary sanctions applicable to the new
violation and aggravating and mitigating factors that could
apply to a violation of §301.452(b)(13). The proposed range of
sanctions includes licensure suspension, including temporary
suspension on an emergency basis under the Occupations
Code §301.455; licensure revocation, or licensure denial. The
Board has determined that these levels of discipline are appro-
priate given the seriousness of the conduct that would constitute
a violation of §301.452(b)(13). Further, the aggravating factors
include actual patient harm; impairment at the time of the
incident; severity of patient harm; prior complaints or discipline
for similar conduct; and patient vulnerability. These factors, if
present in a given case, could justify a higher sanction. The
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proposed mitigating factors include mistaken consent or a good
faith belief that a statutory exception applied. These factors, if
present in a given case, could justify a lower sanction.

The remaining proposed amendments to the Matrix correct out-
dated references to website addresses; remove obsolete provi-
sions; make editorial changes; and clarify sanctions that are not
available as the result of a contested case proceeding. Specif-
ically, the proposed amendments make clear that participation
in a peer assistance program, such as the Texas Peer Assis-
tance Program for Nurses (TPAPN), or participation in a targeted
assessment and remediation program, such as the Knowledge,
Skills, Training, Assessment, and Research Program (KSTAR),
are not available as the result of a contested case hearing. Like
a corrective action, participation in a targeted assessment and
remediation program is only available as a condition of settle-
ment. See 22 Texas Administrative Code §213.32(4) (relating to
Corrective Action Proceedings and Schedule of Administrative
Fines) and §213.35(k)(2) (relating to Targeted Assessment and
Remediation Pilot Program). Likewise, participation in a peer as-
sistance program must be voluntary, not forced, as the program
contains rigorous requirements for the participant's successful
completion of the program. See 22 Texas Administrative Code
§217.13 (relating to Peer Assistance Program). The proposed
amendments clarify the applicability of these existing rules and
policies of the Board as they apply to contested case proceed-
ings. The remaining proposed amendments to §213.33 make
editorial, non- substantive changes to the section.

Section by Section Overview. The proposal makes sev-
eral changes to the Board's Disciplinary Matrix, located in
§213.33(b). The most substantial proposed changes relate
to new §301.452(b)(13). Existing §301.452(b)(13) has been
re-numbered as §301.452(b)(14). The proposed changes
to new §301.452(b)(13) include a range of new disciplinary
sanctions, as well as aggravating and mitigating factors appli-
cable to the new disciplinary cause of action. Other proposed
changes affect §301.452(b)(1) - (b)(4) and (b)(7) - (b)(12).
These proposed changes correct outdated references to web-
site addresses in (b)(4) and (b)(8) - (b)(10); remove obsolete
provisions from (b)(9); make editorial changes in (b)(1) - (b)(3)
and (b)(7), (b)(10), (b)(11), and (b)(12); and clarify sanctions that
are not available as the result of a contested case proceeding in
(b)(9), (b)(12), and (b)(14). The proposal also makes editorial,
non-substantive changes to §213.33(c).

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the adoption
of rules that implement changes made by HB 1434. Further, the
proposed amendments result in clearer and more effective rules.
There are no anticipated costs of compliance with the proposal.

Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total
costimposed on regulated persons by an amount that is equal to
or greater than the costimposed on the persons by the proposed

rule. Pursuant to §2001.0045(c)(9), this prohibition does not ap-
ply to a rule that is necessary to implement legislation, unless
the legislature specifically states §2001.0045 applies to the rule.
There are no anticipated costs of compliance with the proposal,
and the proposal is necessary to implement the requirements of
HB 1434. As such, the proposal is not subject to the require-
ments of §2001.0045.

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. 2 The Government Code
§2006.002(c) and (f) require, that if a proposed rule may have an
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses
the potential impact of the proposed rule on these businesses
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule.
Because there are no anticipated costs of compliance associ-
ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required.

Government Growth Impact Statement. The Board is required,
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact
statement. The Board has determined for each year of the first
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii)
the proposal is not expected to have an effect on current agency
positions; (iii) implementation of the proposal does not require
an increase or decrease in future legislative appropriations to
the Board; (iv) the proposal does not affect the fees paid to the
Board; (v) the proposal amends an existing regulation in order to
implement the statutory requirements of HB 1434 and make ed-
itorial and clarifying changes that result in clearer rules; (vi) the
proposal does not expand, limit, or repeal an existing regulation;
(vii) the proposal does not extend to new entities not previously
subject to the rule; and (viii) the proposal will not affect the state's
economy.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe,
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is
held, written and oral comments presented at the hearing will be
considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151 and amended Oc-
cupations Code §301.452(b), effective September 1, 2021.

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
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constitutes the practice of professional nursing or vocational
nursing.

Section 301.452(b), amended and effective September 1, 2021,
provides that a person is subject to denial of a license or to dis-
ciplinary action for: (i) a violation of Chapter 301, rule or regu-
lation not inconsistent with Chapter 301, or an order issued un-
der Chapter 301; (ii) fraud or deceit in procuring or attempting to
procure a license to practice professional nursing or vocational
nursing; (iii) a conviction for, or placement on deferred adjudica-
tion community supervision or deferred disposition for, a felony
or for a misdemeanor involving moral turpitude; (iv) conduct that
results in the revocation of probation imposed because of convic-
tion for a felony or for a misdemeanor involving moral turpitude;
(v) use of a nursing license, diploma, or permit, or the transcript
of such a document, that has been fraudulently purchased, is-
sued, counterfeited, or materially altered; (vi) impersonating or
acting as a proxy for another person in the licensing examina-
tion required under Section 301.253 or 301.255; (vii) directly or
indirectly aiding or abetting an unlicensed person in connection
with the unauthorized practice of nursing; (viii) revocation, sus-
pension, or denial of, or any other action relating to, the person's
license or privilege to practice nursing in another jurisdiction or
under federal law; (ix) intemperate use of alcohol or drugs that
the Board determines endangers or could endanger a patient;
(x) unprofessional conduct in the practice of nursing that is likely
to deceive, defraud, or injure a patient or the public; (xi) adju-
dication of mental incompetency; (xii) lack of fithess to practice
because of a mental or physical health condition that could result
in injury to a patient or the public; (xiii) performing or delegating
to another individual the performance of a pelvic examination on
an anesthetized or unconscious patient in violation of Section
167A.002, Health and Safety Code; or (xiv) failure to care ad-
equately for a patient or to conform to the minimum standards
of acceptable nursing practice in a manner that, in the Board's
opinion, exposes a patient or other person unnecessarily to risk
of harm.

Cross Reference To Statute. The following statutes are affected
by this proposal: the Occupations Code §301.151 and amended
Occupations Code §301.452(b), effective September 1, 2021.

$213.33.  Factors Considered for Imposition of Penalties/Sanctions.
(a) (No change.)

(b) The Disciplinary Matrix is as follows:

Figure: 22 TAC §213.33(b)
[Bigure: 22 TAC §213.33(b)]

(c) The Board and SOAH shall consider the following factors
in conjunction with the Disciplinary Matrix when determining the ap-
propriate penalty/sanction in disciplinary and eligibility matters. The
mitigating and aggravating factors specified in the Matrix are in ad-
dition to the factors listed in this subsection. Further, the presence of
mitigating factors in a particular case does not constitute a requirement
of dismissal of a violation of the Nursing Practice Act (NPA) [NPA]
and/or Board rules. If multiple violations of the NPA and/or Board rules
are present in a single case, the most severe sanction recommended by
the Matrix for any one of the individual offenses should be considered
by the Board and SOAH pursuant to Tex. Occ. Code §301.4531. The
following factors shall be analyzed in determining the tier and sanction
level of the Disciplinary Matrix for a particular violation or multiple
violations of the NPA [Nursing Practice Aet (NPA)] and Board rules:

(1)-(9) (No change).

(10) attempts by the person [licensee] to correct or stop the
violation;

(11) - (18) (No change.)
(d) - (m) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103350

Jena Abel

Deputy General Counsel

Texas Board of Nursing

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6822

¢ ¢ ¢

CHAPTER 214. VOCATIONAL NURSING
EDUCATION
22 TAC §214.4

The Texas Board of Nursing (Board) proposes amendments to
22 TAC §214.4(c), relating to Approval. The amendments are
being proposed under the authority of the Occupations Code
§301.151 and §301.157(b).

Background. House Bill (HB) 2426, enacted by the 80th Legisla-
ture, required the Board to identify national nursing accreditation
agencies recognized by the United States Department of Educa-
tion with standards equivalent to the Board's ongoing approval
standards. In order to implement the requirements of HB 2426,
the Board conducted a comprehensive comparative review of
national accreditation standards and identified two accreditation
agencies with equivalent standards: the Accreditation Commis-
sion for Education in Nursing (ACEN) and the Commission on
Collegiate Nursing Education (CCNE). Based upon these find-
ings, the Board adopted Education Guideline 3.2.4.a, which pro-
vided guidance to accredited programs regarding their exemp-
tion from compliance with certain Board rules. This guidance
was also included in Board §214.4. However, the rule did not
include a specific reference to ACEN or CCNE at that time. In
October 2012, Board §214.4(c)(8) was amended to specifically
incorporate the title of Education Guideline 3.2.4.a. into the rule.
The title of Education Guideline 3.2.4.a specifically referenced
the names of the Board's approved national nursing accredita-
tion agencies, the ACEN and CCNE. These two accreditation
agencies have remained the only accreditation agencies recog-
nized by the Board until recently.

The National League for Nursing (NLN) launched a third nurs-
ing accreditation organization in 2013, and 115 education pro-
grams across 29 states representing all program types have
been pre-accredited or accredited by the NLN Commission for
Nursing Education Accreditation (CNEA). On May 25, 2021, the
NLN CNEA was recognized by the United States Department of
Education as a fully accrediting agency for an initial five-year pe-
riod. At its July 2021 meeting, the Board voted to add the NLN
CNEA to its list of approved accreditation agencies, recognized
by the United States Department of Education, and determined
to have standards equivalent to the Board's ongoing approval
standards for nursing education programs. Due to the addition of
an additional accreditation agency, the title of Education Guide-
line 3.2.4.a was also amended to eliminate reference to the spe-
cific approved accreditation agencies. Instead, the title of the
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guideline was amended to refer more generically to Board-ap-
proved national nursing accreditation agencies.

The proposed amendments to §214.4(c)(8) are now necessary
for consistency with these recent changes made by the Board.
The proposed amendments reference the newly amended title
of Education Guideline 3.2.4.a by referring generically to Board-
approved national nursing accreditation organizations instead of
including specific reference to the ACEN and CCNE.

Section by Section Overview. Proposed amended §214.4(c)(8)
references the newly amended title of Board Education Guide-
line 3.2.4.a: Specific Exemptions from Education Rule Require-
ments for Nursing Education Programs Accredited by a Board-
Approved National Nursing Accreditation Organization.

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the adoption of
consistent and clear rules that correctly reference changes made
to the Board's education guidelines. There are no anticipated
costs of compliance with the proposal.

Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total
cost imposed on regulated persons by an amount that is equal
to or greater than the cost imposed on the persons by the pro-
posed rule. There are no anticipated costs of compliance with
the proposal. As such, the proposal is not subject to the require-
ments of §2001.0045.

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code
§2006.002(c) and (f) require, that if a proposed rule may have an
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses
the potential impact of the proposed rule on these businesses
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule.
Because there are no anticipated costs of compliance associ-
ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required.

Government Growth Impact Statement. The Board is required,
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact
statement. The Board has determined for each year of the first
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii)
the proposal is not expected to have an effect on current agency
positions; (iii) implementation of the proposal does not require
an increase or decrease in future legislative appropriations to
the Board; (iv) the proposal does not affect the fees paid to the
Board; (v) the proposal makes editorial changes to an existing
rule; (vi) the proposal does not expand, limit, or repeal an exist-
ing regulation; (vii) the proposal does not extend to new entities

not previously subject to the rule; and (viii) the proposal will not
affect the state's economy.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written
comments on this proposal should be submitted to Kristin
Benton, DNP, RN, Director of Nursing, and James W. Johnston,
General Counsel, Texas Board of Nursing, 333 Guadalupe,
Suite 3-460, Austin, Texas 78701, or by e-mail to Kristin.Ben-
ton@bon.texas.gov and Dusty.Johnston@bon.texas.gov, or
faxed to (512) 305-8101. If a hearing is held, written and oral
comments presented at the hearing will be considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151 and §301.157(b).

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
constitutes the practice of professional nursing or vocational
nursing.

Section 301.157(b) provides that the Board shall: (1) prescribe
two programs of study to prepare a person to receive an initial
vocational nurse license under Chapter 301 as follows: (A) a
program conducted by an educational unit in nursing within
the structure of a school, including a college, university, or
proprietary school; and (B) a program conducted by a hospi-
tal; (2) prescribe and publish the minimum requirements and
standards for a course of study in each program that prepares
registered nurses or vocational nurses; (3) prescribe other
rules as necessary to conduct approved schools of nursing and
educational programs for the preparation of registered nurses
or vocational nurses; (4) approve schools of nursing and educa-
tional programs that meet the Board's requirements; (5) select
one or more national nursing accrediting agencies, recognized
by the United States Department of Education and determined
by the Board to have acceptable standards, to accredit schools
of nursing and educational programs; and (6) deny or withdraw
approval from a school of nursing or educational program that:
(A) fails to meet the prescribed course of study or other standard
under which it sought approval by the Board; (B) fails to meet
or maintain accreditation with the national nursing accrediting
agency selected by the Board under Subdivision (5) under
which it was approved or sought approval by the Board; or (C)
fails to maintain the approval of the state board of nursing of
another state and the board under which it was approved.

Cross Reference To Statute. The following statutes are af-
fected by this proposal: the Occupations Code §301.151 and
§301.157(b).

$§214.4. Approval.
(@) - (b) (No change.)

(c) Ongoing Approval Procedures. Ongoing approval status is
determined biennially by the Board on the basis of information reported
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or provided in the program's NEPIS and CANEP, NCLEX-PN® ex-
amination pass rates, program compliance with this chapter, and other
program outcomes. Certificates of Board approval will be mailed to all
Board-approved nursing programs biennially in even-numbered years.

(1) - (7) (No change.)

(8) A vocational nursing education program is considered
approved by the Board and exempt from Board rules that require
ongoing approval as described in Board Education Guideline 3.2.4.a.
Specific Exemptions from Education Rule Requirements for Nurs-
ing Education Programs Accredited by a Board-Approved National
Nursing Accreditation Organization [Nursing Edueation Pregrams
Exemptions from Education Rule Requirements] if the program:

(A) - (C) (No change.)

(9)- (13) (No change.)

(d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103348

Jena Abel

Deputy General Counsel

Texas Board of Nursing

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6822

¢ ¢ ¢

CHAPTER 215. PROFESSIONAL NURSING
EDUCATION
22 TAC §215.2

The Texas Board of Nursing (Board) proposes amendments to
§215.2, relating to Definitions. The amendments are being pro-
posed under the authority of the Occupations Code §301.151
and §301.157(a) & (b).

Background. 22 Texas Administrative Code Chapter 215 relates
to professional nursing education programs, not vocational nurs-
ing education programs. The proposed amendments are neces-
sary to correct a typographical error in §215.2 from vocational to
professional.

Section by Section Overview. Proposed amended §215.2(4) de-
fines a professional nursing education program.

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the adoption
of consistent and clear rules. There are no anticipated costs of
compliance with the proposal.

Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule

that imposes costs on regulated persons unless the agency re-
peals arule that imposes a total cost on regulated persons that is
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total
cost imposed on regulated persons by an amount that is equal
to or greater than the cost imposed on the persons by the pro-
posed rule. There are no anticipated costs of compliance with
the proposal. As such, the proposal is not subject to the require-
ments of §2001.0045.

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code
§2006.002(c) and (f) require, that if a proposed rule may have an
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses
the potential impact of the proposed rule on these businesses
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule.
Because there are no anticipated costs of compliance associ-
ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required.

Government Growth Impact Statement. The Board is required,
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact
statement. The Board has determined for each year of the first
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii)
the proposal is not expected to have an effect on current agency
positions; (iii) implementation of the proposal does not require
an increase or decrease in future legislative appropriations to
the Board; (iv) the proposal does not affect the fees paid to the
Board; (v) the proposal makes editorial changes to an existing
rule; (vi) the proposal does not expand, limit, or repeal an exist-
ing regulation; (vii) the proposal does not extend to new entities
not previously subject to the rule; and (viii) the proposal will not
affect the state's economy.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written
comments on this proposal should be submitted to Kristin
Benton, DNP, RN, Director of Nursing, and James W. Johnston,
General Counsel, Texas Board of Nursing, 333 Guadalupe,
Suite 3-460, Austin, Texas 78701, or by e-mail to Kristin.Ben-
ton@bon.texas.gov and Dusty.Johnston@bon.texas.gov, or
faxed to (512) 305-8101. If a hearing is held, written and oral
comments presented at the hearing will be considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151 and §301.157(a) &
(b).

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
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constitutes the practice of professional nursing or vocational
nursing.

Section 301.157(a) provides that the Board shall prescribe three
programs of study to prepare a person to receive an initial license
as a registered nurse under Chapter 301 as follows: (1) a bac-
calaureate degree program that is conducted by an educational
unit in nursing that is a part of a senior college or university and
that leads to a baccalaureate degree in nursing; (2) an associate
degree program that is conducted by an educational unit in nurs-
ing within the structure of a college or a university and that leads
to an associate degree in nursing; and (3) a diploma program
that is conducted by a single-purpose school, usually under the
control of a hospital, and that leads to a diploma in nursing.

Section 301.157(b) provides that the Board shall: (1) prescribe
two programs of study to prepare a person to receive an initial
vocational nurse license under Chapter 301 as follows: (A) a
program conducted by an educational unit in nursing within
the structure of a school, including a college, university, or
proprietary school; and (B) a program conducted by a hospi-
tal; (2) prescribe and publish the minimum requirements and
standards for a course of study in each program that prepares
registered nurses or vocational nurses; (3) prescribe other
rules as necessary to conduct approved schools of nursing and
educational programs for the preparation of registered nurses
or vocational nurses; (4) approve schools of nursing and educa-
tional programs that meet the Board's requirements; (5) select
one or more national nursing accrediting agencies, recognized
by the United States Department of Education and determined
by the Board to have acceptable standards, to accredit schools
of nursing and educational programs; and (6) deny or withdraw
approval from a school of nursing or educational program that:
(A) fails to meet the prescribed course of study or other standard
under which it sought approval by the Board; (B) fails to meet
or maintain accreditation with the national nursing accrediting
agency selected by the Board under Subdivision (5) under
which it was approved or sought approval by the Board; or (C)
fails to maintain the approval of the state board of nursing of
another state and the board under which it was approved.

Cross Reference To Statute. The following statutes are af-
fected by this proposal: the Occupations Code §301.151 and
§301.157(a) & (b).

$215.2.  Definitions.

Words and terms, when used in this chapter, shall have the following
meanings unless the context clearly indicates otherwise:

(1) - (3) (No change.)

(4) Approved professional [veeational] nursing education
program--a Board-approved professional nursing education program
that meets the requirements set forth in §215.9 of this title and prepares
graduates to provide safe nursing care using concepts identified in the
Differentiated Essential Competencies (DECs).

(5) - (45) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on August 25, 2021.
TRD-202103347

Jena Abel

Deputy General Counsel

Texas Board of Nursing

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6822

¢ ¢ ¢
22 TAC §215.4

The Texas Board of Nursing (Board) proposes amendments to
§215.4(c), relating to Approval. The amendments are being pro-
posed under the authority of the Occupations Code §301.151
and §301.157(b).

Background. House Bill (HB) 2426, enacted by the 80th Legisla-
ture, required the Board to identify national nursing accreditation
agencies recognized by the United States Department of Educa-
tion with standards equivalent to the Board's ongoing approval
standards. In order to implement the requirements of HB 2426,
the Board conducted a comprehensive comparative review of
national accreditation standards and identified two accreditation
agencies with equivalent standards: the Accreditation Commis-
sion for Education in Nursing (ACEN) and the Commission on
Collegiate Nursing Education (CCNE). Based upon these find-
ings, the Board adopted Education Guideline 3.2.4.a, which pro-
vided guidance to accredited programs regarding their exemp-
tion from compliance with certain Board rules. This guidance
was also included in Board Rule 215.4. However, the rule did not
include a specific reference to ACEN or CCNE at that time. In
October 2012, Board Rule 215.4(c)(8) was amended to specifi-
cally incorporate the title of Education Guideline 3.2.4.a. into the
rule. The title of Education Guideline 3.2.4.a specifically refer-
enced the names of the Board's approved national nursing ac-
creditation agencies, the ACEN and CCNE. These two accred-
itation agencies have remained the only accreditation agencies
recognized by the Board until recently.

The National League for Nursing (NLN) launched a third nurs-
ing accreditation organization in 2013, and 115 education pro-
grams across 29 states representing all program types have
been pre-accredited or accredited by the NLN Commission for
Nursing Education Accreditation (CNEA). On May 25, 2021, the
NLN CNEA was recognized by the United States Department of
Education as a fully accrediting agency for an initial five-year pe-
riod. At its July 2021 meeting, the Board voted to add the NLN
CNEA to its list of approved accreditation agencies, recognized
by the United States Department of Education, and determined
to have standards equivalent to the Board's ongoing approval
standards for nursing education programs. Due to the addition of
an additional accreditation agency, the title of Education Guide-
line 3.2.4.a was also amended to eliminate reference to the spe-
cific approved accreditation agencies. Instead, the title of the
guideline was amended to refer more generically to Board-ap-
proved national nursing accreditation agencies.

The proposed amendments to §215.4(c)(8) are now necessary
for consistency with these recent changes made by the Board.
The proposed amendments reference the newly amended title
of Education Guideline 3.2.4.a by referring generically to Board-
approved national nursing accreditation organizations instead of
including specific reference to the ACEN and CCNE.

Section by Section Overview. Proposed amended §215.4(c)(8)
references the newly amended title of Board Education Guide-
line 3.2.4.a: Specific Exemptions from Education Rule Require-
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ments for Nursing Education Programs Accredited by a Board-
Approved National Nursing Accreditation Organization.

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal.

Public Benefit/Cost Note. Ms. Thomas has also determined that
for each year of the first five years the proposed amendments
are in effect, the anticipated public benefit will be the adoption of
consistent and clear rules that correctly reference changes made
to the Board's education guidelines. There are no anticipated
costs of compliance with the proposal.

Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total
cost imposed on regulated persons by an amount that is equal
to or greater than the cost imposed on the persons by the pro-
posed rule. There are no anticipated costs of compliance with
the proposal. As such, the proposal is not subject to the require-
ments of §2001.0045.

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code
§2006.002(c) and (f) require, that if a proposed rule may have an
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses
the potential impact of the proposed rule on these businesses
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule.
Because there are no anticipated costs of compliance associ-
ated with the proposal, an economic impact statement and reg-
ulatory flexibility analysis is not required.

Government Growth Impact Statement. The Board is required,
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact
statement. The Board has determined for each year of the first
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii)
the proposal is not expected to have an effect on current agency
positions; (iii) implementation of the proposal does not require
an increase or decrease in future legislative appropriations to
the Board; (iv) the proposal does not affect the fees paid to the
Board; (v) the proposal makes editorial changes to an existing
rule; (vi) the proposal does not expand, limit, or repeal an exist-
ing regulation; (vii) the proposal does not extend to new entities
not previously subject to the rule; and (viii) the proposal will not
affect the state's economy.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written
comments on this proposal should be submitted to Kristin
Benton, DNP, RN, Director of Nursing, and James W. Johnston,

General Counsel, Texas Board of Nursing, 333 Guadalupe,
Suite 3-460, Austin, Texas 78701, or by e-mail to Kristin.Ben-
ton@bon.texas.gov and Dusty.Johnston@bon.texas.gov, or
faxed to (512) 305-8101. If a hearing is held, written and oral
comments presented at the hearing will be considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151 and §301.157(b).

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
constitutes the practice of professional nursing or vocational
nursing.

Section 301.157(b) provides that the Board shall: (1) prescribe
two programs of study to prepare a person to receive an initial
vocational nurse license under Chapter 301 as follows: (A) a
program conducted by an educational unit in nursing within
the structure of a school, including a college, university, or
proprietary school; and (B) a program conducted by a hospi-
tal; (2) prescribe and publish the minimum requirements and
standards for a course of study in each program that prepares
registered nurses or vocational nurses; (3) prescribe other
rules as necessary to conduct approved schools of nursing and
educational programs for the preparation of registered nurses
or vocational nurses; (4) approve schools of nursing and educa-
tional programs that meet the Board's requirements; (5) select
one or more national nursing accrediting agencies, recognized
by the United States Department of Education and determined
by the Board to have acceptable standards, to accredit schools
of nursing and educational programs; and (6) deny or withdraw
approval from a school of nursing or educational program that:
(A) fails to meet the prescribed course of study or other standard
under which it sought approval by the Board; (B) fails to meet
or maintain accreditation with the national nursing accrediting
agency selected by the Board under Subdivision (5) under
which it was approved or sought approval by the Board; or (C)
fails to maintain the approval of the state board of nursing of
another state and the board under which it was approved.

Cross Reference To Statute. The following statutes are af-
fected by this proposal: the Occupations Code §301.151 and
§301.157(b).

$215.4. Approval.
(a) - (b) (No change.)

(c) Ongoing Approval Procedures. Ongoing approval status is
determined biennially by the Board on the basis of information reported
or provided in the program's NEPIS and CANEP, NCLEX-PNA® ex-
amination pass rates, program compliance with this chapter, and other
program outcomes. Certificates of Board approval will be mailed to all
Board-approved nursing programs biennially in even-numbered years.

(1)-(7) (No change.)

(8) A professional nursing education program is consid-
ered approved by the Board and exempt from Board rules that require
ongoing approval as described in Board Education Guideline 3.2.4.a.
Specific Exemptions from Education Rule Requirements for Nursing
Education Programs Accredited by a Board-Approved National Nurs-
ing Accreditation Organization [Nursing Education Programs Acered-
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the ission on Collegiate Nursing Education-Specific E .
from Edueation Rule Requirements] if the program:
(A) - (C) (No change.)
(9) - (13) (No change.)
(d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103349

Jena Abel

Deputy General Counsel

Texas Board of Nursing

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 305-6822

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 181. VITAL STATISTICS

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes amendments to
§181.2, concerning Assuming Custody of Body; §181.22,
concerning Fees Charged for Vital Records Services; and
§181.30, concerning Instructions and Requirements for Filing
of Amendments to Medical Certification of Certificate of Death
with a Local Registrar.

BACKGROUND AND PURPOSE

The proposal is necessary to comply with House Bill (H.B.) 1011,
Senate Bill (S.B.) 798, and H.B. 4048, 87th Legislature, Regular
Session, 2021. H.B. 1011 created new Texas Health and Safety
Code §193.0025 to establish a process for an individual to re-
quest an expedited death certificate for religious purposes in ap-
plicable counties. The proposed amendment to §181.2 specifies
how DSHS will provide technical support, as needed, to local of-
fices who will fulfill these requests.

S.B. 798 created new Texas Health and Safety Code
§191.00491, waiving the fee for issuing a certified copy of a
person's birth record to victims and the children of victims of
family or dating violence. The proposed amendment to §181.22
establishes a fee waiver for persons who meet all requirements
as defined by statute and rule.

H.B. 4048 repealed Texas Health and Safety Code §193.005(a-
1), to permit a physician assistant or advanced practice resident
nurse of the decedent to complete the medical certification for a
death certificate or a fetal death certificate, if the death occurred
under the care of the person in connection with the treatment of
the condition or disease process that contributed to the death,
and does not limit this permission to hospice or palliative care.
The proposed amendment to §181.30 removes the prior statu-
tory limitations.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §181.2 concerns expediting a
death certificate for religious purposes in certain counties.

The proposed amendment to §181.22 establishes a fee waiver
for issuing a certified copy of a person's birth record to an ap-
plicant who represents that the applicant is a victim, or child of
a victim, of dating or family violence who is fleeing a dating or
family violence living situation and does not have personal iden-
tification documents.

The proposed amendment to §181.30 defines who may file an
amendment to a death certificate.

The proposed amendments to §§181.2, 181.22, and 181.30
change the title of the Vital Statistics Unit to Vital Statistics Sec-
tion, and §181.22 and §181.30 make minor formatting changes.

FISCAL NOTE

Donna Sheppard, DSHS Chief Financial Officer, has determined
that for each year of the first five years that §181.2 and §181.30
will be in effect, enforcing or administering the rules does not
have foreseeable implications relating to costs or revenues of
state or local governments.

Donna Sheppard has determined that for each year of the first
five years that §181.22 will be in effect, there will be an estimated
decrease in revenue to state and local governments as a result
of enforcing and administering the rule as proposed.

The effect on state and local governments for each year of the
first five years the proposed §181.22 is in effect is an estimated
decrease in revenue of $6,600 in fiscal year (FY) 2022, $6,600
in FY 2023, $6,600 in FY 2024, $6,600 in FY 2025, and $6,600
in FY 2026 based on the estimate provided by the Department
of Public Safety of 300 applicants at $22 per certificate. The
actual fiscal impact of the proposed rule cannot be determined
until after year one of implementation.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will require a decrease in fees paid to
DSHS;

(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules; and

(7) the proposed rules will not change the number of individuals
subject to the rules.

DSHS has insufficient information to determine the proposed
rules' effect on the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Donna Sheppard has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities. The proposed rules do not apply to small
or micro-businesses, or rural communities.
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LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; the rules do
not impose a cost on regulated persons; and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Dr. Manda Hall, Associate Commissioner, has determined that
for each year of the first five years the rules are in effect, the pub-
lic benefit will be that a person can request an expedited death
certificate for religious purposes in applicable counties, and can
request a fee-waived certified copy of the person's birth certifi-
cate if a survivor of domestic violence fleeing a dangerous living
situation. The public will also benefit by having a death certifi-
cate certified faster now that a physician assistant or advanced
practice resident nurse can complete the medical certification for
any death certificate or fetal death certificate.

Donna Sheppard has determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules that amend existing business processes will not
have a fiscal impact or additional cost. A state registrar, local
registrar, or county clerk will issue a certified copy of the person's
birth certificate without fee to survivors of domestic violence who
are fleeing a dangerous living situation.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R123" in the subject
line.

SUBCHAPTER A. MISCELLANEOUS
PROVISIONS

25 TAC §181.2

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of

services by the health and human services agencies, and effi-
cient enforcement of Texas Health and Safety Code, Chapters
191 and 193; and Texas Health and Safety Code, §1001.075,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of health and human
services by DSHS and for the administration of Texas Health
and Safety Code, Chapter 1001.

The amendment affects Texas Government Code §531.0055
and implement Texas Health and Safety Code, §193.0025,
Texas Health and Safety Code, §191.00491, and amended
Texas Health and Safety Code §193.005(a-1).

§181.2.  Assuming Custody of Body.

(a) The funeral director, or person acting as such, who assumes
custody of a dead body or fetus shall obtain an electronically filed report
of death through a Vital Statistics Section [Hrit] system or complete
a report of death before transporting the body. The report of death
shall within 24 hours be mailed or otherwise transmitted to the Local
Registrar of the district in which the death occurred or in which the
body was found. A copy of the completed or electronically filed report
of death as prescribed by the Vital Statistics Section [Unit] shall serve
as authority to transport or bury the body or fetus within this state.

(b) If a dead body or fetus is to be removed from this state,
transported by common carrier within this state, or cremated, the fu-
neral director, or person acting as such, shall obtain a burial-transit
permit from the Local Registrar where the death certificate is or will
be filed, or from the State Registrar electronically through a Vital Sta-
tistics Section [Unit] electronic death registration system. The registrar
shall not issue a burial-transit permit until a certificate of death, com-
pleted in so far as possible, has been presented (See §181.6 of this title
(relating to Disinterment)).

(c) The funeral director, or person acting as such, shall furnish
the sexton or other person in charge of a cemetery with the information
required.

(d) If a county elects to expedite death certificates pursuant to
Texas Health and Safety Code §193.0025, the funeral director, or per-
son acting as such, who assumes custody of the dead body will work
with the Local Registrar to ensure that a copy of the decedent's death
certificate is issued to the requestor not later than 48 hours after the re-
questor's request if all statutory requirements are met. The department,
using existing resources and programs to the extent possible, shall pro-
vide technical support.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103329

Scott A. Merchant

Interim General Counsel

Department of State Health Services

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 776-7646

¢ ¢ ¢

SUBCHAPTER B. VITAL RECORDS

25 TAC §181.22, §181.30
STATUTORY AUTHORITY
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The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and efficient
enforcement of Texas Health and Safety Code, Chapters 191
and 193; and Texas Health and Safety Code, §1001.075, which
provides that the Executive Commissioner of HHSC shall adopt
rules for the operation and provision of health and human ser-
vices by DSHS and for the administration of Texas Health and
Safety Code, Chapter 1001.

The amendments affect Texas Government Code §531.0055
and implement Texas Health and Safety Code, §193.0025,
Texas Health and Safety Code, §191.00491, and amended
Texas Health and Safety Code §193.005(a-1).

§181.22.  Fees Charged for Vital Records Services.

(a) The fee for a certified or research copy of a birth record
shall be $10.00. Additional copies shall be $10.00 for each copy re-
quested.

(b) The fee for a certified or research copy of a death certificate
shall be $10.00 for the first or only copy requested, and $3.00 for each
additional copy of the same record requested in the same request.

(c) A surcharge of $2.00 shall be added to the fee for searching
and issuing each certified copy of a certificate of birth, or conducting
a search for a certificate of birth, as mandated by the Texas Health and
Safety Code, §191.0045.

(d) The fee for issuing each heirloom birth certificate, or gift
certificate for such, shall be $50.00. If a record is not found, $38.00 of
the fee shall be returned to the applicant.

(e) The fee for issuing each wedding anniversary certificate or
gift certificate for such shall be $50.00.

(f) The fee to search for any record or information on file
within the Vital Statistics Section [Unit] shall be $10.00, regardless of
whether a certified copy is issued or not.

(g) The fee for a search to verify the existence of a birth or
death record shall be $10.00.

(h) The fee for a search to verify a marriage or divorce record
shall be $10.00.

(i) The fee for a search and identification of the court that
granted an adoption shall be $10.00.

(j) The fee for filing an amendment to an existing certificate
of birth or death on file with the Vital Statistics Section [Unit] shall be
$15.00. An amendment to a certificate includes adding information to
a record to make it complete and changing information on a record to
make it correct. An additional fee is required to issue a certified copy
of the amended record.

(k) The fee for filing an amendment based on a court ordered
name change shall be $15.00.

(I) The fee for a new birth record based upon adoption or
parentage determination shall be $25.00.

(m) The fee for filing a delayed record of birth shall be $25.00.

(n) The fee for a search of the Paternity Registry shall be
$10.00. The fee includes a certification stating whether or not the
requested information is located in the Registry.

(o) The fee for a search of the Acknowledgment of Paternity
Registry shall be $10.00. The fee includes a certified copy of the Ac-
knowledgement of Paternity, if found.

(p) Each person applying to the Central Adoption Registry
shall pay a registration fee of $30.00, which includes the $5.00 fee for
determining if an agency that operates its own registry was involved
in the adoption. (Also see §181.44 of this title (relating to the Inquiry
Through the Central Index).)

(qQ) The fee charged for an expedited service shall be $5.00 per
request in addition to any other fee required. Expedited service is any
service requested via fax or overnight mail service. The expedited fee
is nonrefundable if a record or the information requested is not found.

(r) The fee for the processing and issuance of a disinterment
permit shall be $25.00. The fee is to be paid by the applicant for the
permit, and must be submitted with the application.

(s) A Texas Online fee of $10.00 shall be added to all requests
for birth, death, marriage, and divorce record searches and document
production.

(t) Except as provided in subsection (c) of this section, the fee
for a certified record that otherwise is required under this section is
waived for an applicant who appears in person to obtain a certified
copy from the department or a Local Registrar [loeal registrar] and rep-
resents that the certified record is required for the purpose of obtaining
an election identification certificate issued pursuant to Transportation
Code, Chapter 521A.

(u) The fee for a certified birth record is waived for an appli-
cant who represents the applicant is a victim, or child of a victim, of
dating or family violence, pursuant to Texas Health and Safety Code
§191.00491, who is fleeing a living situation due to dating or family
violence and does not have personal identification documents.

§181.30. Instructions and Requirements for Filing of Amendments to
Medical Certification of Certificate of Death with a Local Registrar.

(a) An amending certificate (medical amendment) may be
filed with the appropriate Local Registrar or State Registrar elec-
tronically through a Vital Statistics Section [Unit] electronic death
registration system to complete or correct medical certification in-
formation on a certificate of death that is incomplete or inaccurate.
The medical amendment must be in a format as prescribed by the
department.

(b) Once the original death certificate is registered, if [A eer-
tificate deseribed in subsection (a) of this section shall only be filed
the original death certificate. If the original was certified by a physi-
eian; and] a justice of the peace (JP) or medical examiner's office (ME)
has subsequently conducted an inquest as authorized by the Code of
Criminal Procedure, Chapter 49, the medical amendment may be filed
by the JP or ME that conducted the inquest.

(c) The registrar shall carefully examine each medical amend-
ment when presented for registration to determine if it is complete as
required by the State Registrar's instructions.

(d) If the medical amendment is incomplete or unsatisfactory,
the registrar shall call attention to the error or [and/er] omission in the
return.

(e) Theregistrar shall number the medical amendment with the
same file number assigned to the original death certificate. The Local
Registrar shall sign each medical amendment to attest to the date the
amendment is filed in the Local Registrar's office. The signature may
be either electronic, handwritten or a facsimile stamp. The medical
amendment shall be attached to and become a part of the legal record
of the death if the amendment is accepted for filing.

(f) The registrar shall duplicate the medical amendment as au-
thorized by the Local Government Code, Chapters 201 or 204. The
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duplicate shall be permanently preserved in the Local Registrar's [local
registrar's] office as the local record, in the manner directed by the State
Registrar [state registrar].

(g) The registrar shall forward all original non-electronic,
medical amendments to the State Registrar [state registrar] within 10
days of filing.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 24, 2021.

TRD-202103330

Scott A. Merchant

Interim General Counsel

Department of State Health Services

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 776-7646

¢ ¢ ¢

CHAPTER 412. LOCAL MENTAL HEALTH
AUTHORITY RESPONSIBILITIES
SUBCHAPTER F. CONTINUITY OF
SERVICES--STATE MENTAL RETARDATION
FACILITIES

25 TAC §412.272

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes the repeal of §412.272,
concerning Transfer of an Individual from a State MR Facility to
a State MH Facility.

BACKGROUND AND PURPOSE

The purpose of the proposed repeal is to reflect the move of
the state hospitals from the Department of State Health Services
(DSHS) to HHSC by moving an HHSC rule from Texas Admin-
istrative Code (TAC) Title 25, Chapter 412, Subchapter F to 26
TAC Chapter 902 to consolidate HHSC rules. The current rule
will be repealed from 25 TAC, updated, and placed in 26 TAC
Chapter 902. The new rule is proposed simultaneously else-
where in this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

The proposed repeal of §412.272 removes the rule from 25 TAC
Chapter 412, Subchapter F.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the repeal will be in effect, en-
forcing or administering the repeal does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
is repealed:

(1) the proposed repeal will not create or eliminate a government
program;

(2) implementation of the repeal will not affect the number of
HHSC employee positions;

(3) implementation of the repeal will result in no assumed change
in future legislative appropriations;

(4) the proposed repeal will not affect fees paid to HHSC;
(5) the proposed repeal will not create a new rule;
(6) the proposed repeal will repeal an existing rule;

(7) the proposed repeal will not change the number of individuals
subject to the rule; and

(8) the proposed repeal will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. Under the proposed repeal there are no require-
ments to alter current business practices and there are no new
fees or costs imposed.

LOCAL EMPLOYMENT IMPACT
The proposed repeal will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this re-
peal because the repeal does not impose a cost on regulated
persons.

PUBLIC BENEFIT AND COSTS

Timothy E. Bray, State Hospitals Associate Commissioner, has
determined that for each year of the first five years the repeal is
in effect, the public benefit will be the removal of a rule no longer
associated with DSHS from 25 TAC.

Trey Wood has also determined that for the first five years the
repeal is in effect, there are no anticipated economic costs to
persons who are required to comply with the repeal because
there are no requirements to alter current business practices and
there are no new fees or costs imposed.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to HHSC,
Mail Code E619, P.O. Box 13247, Austin, Texas 78711-3247, or
by email to HealthandSpecialtyCare@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R066" in the subject
line.

STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC
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shall adopt rules for the operation and provision of services by
the health and human services agencies, and Texas Health
and Safety Code §591.004 which provides that the Executive
Commissioner of HHSC shall adopt rules to ensure the imple-
mentation of Title 7, Subtitle D, Texas Health and Safety Code.

The repeal affects Texas Government Code §531.0055 and
Texas Health and Safety Code Chapter 594, Subchapter C,
which governs the transfer of residents from a state supported
living center to a state hospital.

§412.272.  Transfer of an Individual from a State MR Facility to a
State MH Facility.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2021.

TRD-202103381

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 438-3049

¢ L4 L4
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 306. BEHAVIORAL HEALTH
DELIVERY SYSTEM

SUBCHAPTER D. MENTAL HEALTH
SERVICES--ADMISSION, CONTINUITY, AND
DISCHARGE

DIVISION 4. TRANSFERS AND CHANGING
LOCAL MENTAL HEALTH AUTHORITIES OR
LOCAL BEHAVIORAL HEALTH AUTHORITIES
26 TAC §306.192

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendment to
§306.192, concerning Transfers Between a State Mental Health
Facility and a State Supported Living Center.

BACKGROUND AND PURPOSE

The purpose of the proposal is to reflect the move of an HHSC
rule from Texas Administrative Code (TAC) Title 25 Chapter 412,
Subchapter F to 26 TAC Chapter 902 to consolidate HHSC rules.
Section 306.192 is amended to reference the new rule. The rule
repeal in 25 TAC Chapter 412, Subchapter F and the new rule
in 26 TAC Chapter 902 are proposed simultaneously elsewhere
in this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §306.192 removes references to
25 TAC §412.272 and adds a reference to 26 TAC §902.1 re-
lating to Transfer of an Individual from a State Supported Living

Center to a State Hospital. Other edits are made for clarity and
consistency.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
amendment will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new rule;

(6) the proposed rule will not expand, limit, or repeal existing
rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. Under the proposed amendment there are no re-
quirements to alter current business practices and there are no
new fees or costs imposed.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Timothy E. Bray, State Hospitals Associate Commissioner, has
determined that for each year of the first five years the rule is
in effect, the public benefit is an updated rule with the correct
reference to an HHSC rule in 26 TAC.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
there are no requirements to alter current business practices and
there are no new fees or costs imposed.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT
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Written comments on the proposal may be submitted to HHSC,
Mail Code E619, P.O. Box 13247, Austin, Texas 78711-3247, or
by email to HealthandSpecialtyCare@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R066" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, Texas Health
and Safety Code §571.006 which provides that the Executive
Commissioner of HHSC may adopt rules as necessary for the
proper and efficient treatment of persons with mental illness,
and Texas Health and Safety Code §594.001 which provides
that the Executive Commissioner of HHSC shall adopt rules to
ensure the implementation of Title 7, Subtitle D, Texas Health
and Safety Code.

The amendment affects Texas Government Code §531.0055,
Texas Health and Safety Code §571.013 which governs the
transfer of a person with an intellectual disability from a state
hospital to a state supported living center, and Chapter 594,
Subchapter C, Texas Health and Safety Code which governs
the transfer of a resident from a state supported living center to
a state hospital.

$306.192.  Transfers Between a State Mental Health Facility and a
State Supported Living Center.

(a) For an individual transferring from a state mental health
facility (SMHF) [an SMHE] to a state supported living center (SSLC)
[an SSEC]:

(1) the following rules and statutes govern the transfer:

HA) 25 FAC §412272 (relating to Transter of an Indi-
vidual from a State MR Faeility to a State MH Faeility):]

(A) [EB)] 40 TAC Chapter 2, Subchapter F, Division 3
(relating to Transfers); and

(B) [€©)] Texas Health and Safety Code §575.013 and
§575.017; and

(2) the SMHF must not transfer the individual before the
judge of the committing court enters an order approving the transfer.

(b) For an individual transferring from an SSLC to an SMHF:

(1) Section 902.1 of this title (relating to Transfer of an In-
dividual from a State Supported Living Center to a State Hospital) [25
TAC §412.272] and Texas Health and Safety Code §594.034 govern
the transfer; and

(2) the receiving SMHF notifies the designated local
mental health authority [EMHA] or local behavioral health authority
[EBHA] or the designated local intellectual and developmental dis-
ability authority [EEDDA] of the transfer.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2021.

TRD-202103379

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 438-3049

¢ ¢ ¢

CHAPTER 556. NURSE AIDES
26 TAC §556.100

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes new §556.100, con-
cerning Nurse Aide Transition from Temporary Status.

BACKGROUND AND PURPOSE

Because of the COVID-19 pandemic, the Centers for Medi-
care & Medicaid Services (CMS) waived federal requirements
prohibiting nursing facilities from employing anyone for longer
than four months unless the person meets the training and
certification requirements under 42 Code of Federal Regula-
tions (CFR) §483.35(d). The Office of the Governor approved
a corresponding suspension of state regulations. On April 9,
2020, HHSC issued a provider letter (PL 20-26) related to the
governor's approval to suspend provisions prohibiting a nursing
facility from hiring a non-certified nurse aide to complete nurse
aide tasks for longer than four months. The suspension was
intended to provide flexibility in staffing during the COVID-19
public health emergency issued by the United States Secre-
tary of Health and Human Services (COVID-19 public health
emergency). The waiver did not suspend the requirements
for supervision, competency, employee misconduct registry
verification, or criminal background checks (Texas Health and
Safety Code Chapter 250).

Under this waiver, nursing facilities have employed and trained
numerous staff to complete nurse aide tasks who are not certi-
fied nurse aides. Once this waiver is no longer available, either
through the termination of the emergency declaration or through
other means, the staff completing these tasks will no longer be
able to do so unless they have become certified as nurse aides.
To ensure continued staffing at nursing facilities, a transition plan
needs to be in place.

The individuals at issue have been trained as nurse aides and
have been completing nurse aide tasks under the current waiver.
To provide individuals with credit for this experience, the pro-
posed rule will allow time trained and time worked at a nursing
facility during the pandemic (work training and experience) to be
counted as classroom and clinical training hours required as part
of a Nurse Aide Training and Competency Evaluation Program
(NATCEP).

Under current regulations, the training provided by a NATCEP
must be associated with a nursing facility that meets the require-
ments of 42 CFR §483.151(b)(2) - (3). This requirement is in-
cluded in Title 26 Texas Administrative Code §556.3(e). State
regulations provide a waiver for this requirement under certain
circumstances, but only for nursing facilities prohibited from pro-
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viding a NATCEP when another NATCEP is not available within
a reasonable distance from the facility employing the individ-
ual. In the current pandemic, no nursing facility was a "reason-
able" distance from another, considering the risk of exposure to
COVID-19 posed to facility residents by non-employees or by
non-essential visitors of their facility.

To provide a path for certification of nurse aides who have
been working in nursing facilities under the waiver of training
requirements during the COVID-19 public health emergency,
HHSC adopted a new emergency rule on May 20, 2021. This
emergency rule allowed time trained and time worked in a
nursing facility during the COVID-19 public health emergency
to be counted as classroom and clinical hours required as part
of a NATCEP. The purpose of the proposed new section is to
ensure continued staffing at nursing facilities by adopting the
process established under the May 20, 2021 emergency rule
into permanent rule.

SECTION-BY-SECTION SUMMARY

Proposed new §556.100 describes the process for an individ-
ual who accumulated hours of work training and experience in
a nursing facility during the COVID-19 public health emergency
to count those hours towards the classroom and clinical train-
ing hours required as part of a NATCEP. Subsection (a) states
the purpose of the section. Subsections (b) and (c) provide the
eligibility requirements for work and training experience hours
to be counted towards NATCEP classroom and clinical training
hours. Subsection (d) contains the required documentation for a
nurse aide's qualifying work training and experience hours. Sub-
sections (e) and (f) provide that nurse aides seeking certifica-
tion under this section must still successfully complete both the
written or oral examination and skill demonstration requirements
for nurse aide certification and that nursing facilities without a
NATCEP seeking certification for employees under this section
must work with a NATCEP to complete the criminal background
check and approve employees for nurse aide certification exam-
inations. Subsection (g) provides that an individual's work train-
ing and experience hours must be completed during the duration
of the COVID-19 public health emergency to be counted towards
NATCEP classroom and clinical training hours. Subsection (h)
requires that a nurse aide be certified within four months follow-
ing the end of the COVID-19 public health emergency.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC/DSHS employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC/DSHS;
(5) the proposed rule will create a new rule;

(6) the proposed rule will not expand, limit, or repeal existing
rules;

(7) the proposed rule will not change the number of individuals
subject to the rules; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The proposed rule puts in place a process for
certifying nurse aides hired during the COVID-19 public health
emergency. Any costs incurred by nursing facilities are costs
that would otherwise be incurred through the normal nurse aide
certification process.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose a
cost on regulated persons; and are adopted in response to a
natural disaster.

PUBLIC BENEFIT AND COSTS

David Kostroun, HHSC Deputy Executive Commissioner for
Regulatory Services, has determined that for each year of the
first five years the rule is in effect, the public will benefit from not
having a disruption in the available workforce in nursing facilities
once the COVID-19 public health determination is ended and
the associated waivers for nurse aide staff are lifted.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule be-
cause any costs incurred by prospective nurse aides under this
proposed rule would be costs that would otherwise be incurred
through the current nurse aide certification process.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Kayla
Lail, Rule and Policy Specialist, Rules Coordination Office, P.O.
Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or 4900
North Lamar Boulevard, Austin, Texas 78751; or by email to:
HHSCLTCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
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indicate "Comments on Proposed Rule 21R127" in the subject
line.

STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation of and provision
of services by the health and human services agencies, and
§531.021, which provides HHSC with the authority to administer
federal funds and plan and direct the Medicaid program in each
agency that operates a portion of the Medicaid program; Texas
Human Resources Code §32.021, which provides that HHSC
shall adopt necessary rules for the proper and efficient operation
of the Medicaid program; and Texas Health and Safety Code,
Chapter 250, which requires HHSC to maintain a Nurse Aide
Registry.

The new section implements Texas Government Code
§531.0055 and Texas Health and Safety Code Chapter 242.

$556.100.  Nurse Aide Transition from Temporary Status.

(a) Anindividual who has accumulated hours of work training
and work experience in a nursing facility during the COVID-19 pub-
lic health emergency determination issued by the United States Sec-
retary of Health and Human Services (COVID-19 public health emer-
gency) is allowed to count such hours worked under a qualified in-
structor (work training and experience) towards classroom and clinical
training hours required as part of a NATCEP. Due to the COVID-19
public health emergency, during which the containment of the spread
of the COVID-19 virus was necessary, work training and experience
will be accepted for this purpose from all nursing facilities regardless
of their eligibility to provide or their establishment of a NATCEP.

(b) The work training and experience described in subsection
(a) of this section must include the minimum requirements in §556.3(j)
of this chapter (relating to Nurse Aide Training and Competency Eval-
uation Program (NATCEP) Requirements).

(c) The instructor for the work training and experience de-
scribed in subsection (a) of this section must meet the requirements
in §556.5(b) of this chapter (relating to Program Director, Program In-
structor, Supplemental Trainers, and Skills Examiner Requirements).

(d) For an individual with work training and experience de-
scribed in subsection (a) of this section to count work training and expe-
rience hours as classroom and clinical training hours, the facility where
the work training and experience was performed must complete a form
provided by HHSC. The facility must document the following on the
form:

(1) the name of the nurse instructor responsible for training
and supervising the individual and an attestation that meets the require-
ments in §556.5(b) of this chapter;

(2) a list of the training requirements with an attestation
that the individual was trained in each;

(3) an attestation that the duration of the work training and
experience is at least 100 hours; and

(4) the signature of the nurse instructor.

(e) A facility without a NATCEP that seeks to have an em-
ployed individual certified as a nurse aide must work with an approved
NATCEP to complete the criminal background check and approve the
individual for the nurse aide certification examinations.

() Each nurse aide candidate must successfully complete both
the written or oral examination and the skills demonstration required

by §556.6(g) of this chapter (relating to Competency Evaluation Re-
quirements) to be certified and placed on the nurse aide registry.

(g) To be considered in lieu of formal training, an individual's
work training and experience must be completed during the duration
of the COVID-19 public health emergency.

(h) Under the provisions of this section, a nurse aide must be
certified within four months following the end of the COVID-19 public

health emergency.
(1) This section only applies to individuals who were hired and

accumulated work training and experience hours in a nursing facility
during the COVID-19 public health emergency

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2021.

TRD-202103361

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 438-3161

¢ ¢ ¢
CHAPTER 557. MEDICATION AIDES--
PROGRAM REQUIREMENTS

26 TAC §§557.101, 557.107, 557.109, 557.113, 557.115,
557.119, 557.121, 557.123, 557.128, 557.129

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes in Texas Administrative
Code (TAC) Title 26, Part 1, Chapter 557, Medication Aides--Pro-
gram Requirements, amendments to §557.101, concerning In-
troduction; §557.107, concerning Training Requirements; Nurs-
ing Graduates; Reciprocity; §557.109, concerning Application
Procedures; §557.113, concerning Determination of Eligibility;
§557.115, concerning Permit Renewal; §557.119, concerning
Training Program Requirements; §557.121, concerning Permit-
ting of Persons with Criminal Backgrounds; §557.123, concern-
ing Violations, Complaints, and Disciplinary Actions; §557.128,
concerning Home Health Medication Aides; and §557.129, con-
cerning Alternate Licensing Requirements for Military Services.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement House Bill (H.B.)
1342 and Senate Bill (S.B.) 1200, 86th Legislature, Regular Ses-
sion, 2019. H.B. 1342 eliminates certain grounds for disqualifi-
cation for an occupational license based on prior criminal con-
victions that are unrelated to the duties and responsibilities of an
occupational license. S.B. 1200 allows for military spouses who
have occupational licensing from other states to engage in that
occupation in Texas without obtaining an additional license by
notifying the applicable state agency.

The proposed amendments require medication aides to submit
fingerprints to the Texas Department of Public Safety for a crimi-
nal background check and clarify the utilization of online courses
in medication aide training programs.

The proposed amendments also update outdated rule refer-
ences resulting from the administrative transfer of the rules
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from 40 TAC Chapter 97 to 26 TAC Chapter 558, update ter-
minology, and remove other outdated references for clarity and
consistency.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §557.101 updates definitions for
"classroom instruction and training" and "clinical experience" to
clarify the utilization of online courses in Medication Aide training
programs. The proposed amendment also updates the definition
of "armed forces of the United States" to include the Space Force
as a military branch.

The proposed amendment to §557.107 updates the criteria for
applying to be a medication aide to refer to the criminal history
requirements listed in §557.121.

The proposed amendment to §557.109 revises the application
material requirements to include the requirement to submit fin-
gerprints to the Texas Department of Public Safety for a criminal
background check. The proposed amendment also adds refer-
ences to §557.121 regarding denial of an application based on
criminal history.

The proposed amendment to §557.113 updates the criteria for
determination of approval of a medication aide permit to refer to
the criminal history requirements listed in §557.121.

The proposed amendment to §557.115 adds a one-time submis-
sion of fingerprints to the Texas Department of Public Safety for
a criminal background check as a requirement for renewal of a
medication aide permit.

The proposed amendment to §557.119 clarifies that classroom
instruction and training requirements can be provided through
online instruction. The proposed amendment also removes the
requirement for training programs to perform a criminal back-
ground check on trainees since this will be replaced by the pro-
posed requirement to submit fingerprints to the Texas Depart-
ment of Public Safety for a criminal background check added to
§557.109.

The proposed amendment to §557.121 revises requirements for
permitting persons with criminal backgrounds in accordance with
H.B. 1342 which amends Occupations Code, Chapter 51. The
proposed amendment outlines the factors that must be consid-
ered by HHSC which determining a whether a criminal convic-
tion directly relates to the duties and responsibilities of a medi-
cation aide. The proposed amendment also adds reference to
§557.123 for an applicant who is denied a permit, or a medication
aide whose permit is suspended based on criminal background.

The proposed amendment to §557.123 adds processes for de-
nials of medication aide applications and suspension or revo-
cation of medication aide permits based on criminal history in
accordance with H.B. 1342 which amends Occupations Code,
Chapter 51. The proposed amendment adds processes for a
medication aide or medication aide applicant to provide addi-
tional information for further review by HHSC. The proposed
amendment also adds processes for a medication aide or med-
ication aide applicant to request a formal hearing or judicial re-
view relating to HHSC's decision to deny, suspend, or revoke a
permit based on criminal background.

The proposed amendment to §557.128 revises the application
material requirements for home health medication aides to in-
clude the requirement to submit fingerprints to the Texas De-
partment of Public Safety for a criminal background check. The
proposed amendment also adds references to §557.121 regard-

ing criteria for applying to become a home health medication
aide and denial of an application based on criminal history. The
proposed amendment also adds a one-time submission of fin-
gerprints to the Texas Department of Public Safety for a crimi-
nal background check as a requirement for renewal of a home
health medication aide permit. The proposed amendment also
clarifies that classroom instruction and training requirements for
home health medication aide training programs can be provided
through online instruction.

The proposed amendment to §557.129 adds processes for mil-
itary spouses with an out-of-state medication aide permit to en-
gage in the practice of a medication aide in Texas in accordance
with S.B. 1200, which amends Occupations Code, Chapter 55.
The proposed amendment adds processes for military spouses
to request recognition of an out-of-state medication aide permit
from HHSC and requirements to be approved for recognition of a
military spouse's out-of-state permit. The proposed amendment
adds that a permit issued for a military spouse under this section
is not subject to fees and will expire three years from the date of
issuance. The proposed amendment also adds military spouses
to the list of individuals who can request reciprocity for training
and experience requirements related to applying for a medica-
tion aide permit.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses or micro-businesses as
there is no requirement to alter current business practices. There
will be no adverse economic effect on rural communities as no
rural communities contract with HHSC in any program or service
affected by the proposed rule.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

PROPOSED RULES September 10, 2021 46 TexReg 5741



Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and to implement
legislation that does not specifically state that §2001.0045
applies to the rules.

PUBLIC BENEFIT AND COSTS

David Kostroun, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rules are in effect, the public benefit will be the opportunity
for permitting for individuals who have been convicted of certain
offenses that are unrelated to the duties and responsibilities of a
certified medication aide, which may increase the overall num-
ber of permitted medication aides in the workforce. Additionally,
military spouses with equivalent medication aide training from
outside states will be able to work in Texas facilities more easily
upon moving into the state.

Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules may incur economic costs because medication
aides and medication aide applicants will be charged a one-time
fee of $38.25 for submitting their fingerprints to the Department
of Public Safety for a Federal Bureau of Investigations criminal
background check.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to Bridney Jones,
Policy Specialist, HHSC Long-term Regulatory Services at
HHSCLTCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R042" in the subject
line.

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the executive commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Health and Safety Code §142.023, which authorizes the HHSC
executive commissioner to establish standards for home health
medication aides, and §242.608, which authorizes the executive
commissioner to adopt rules regulating medication aides in
nursing facilities; and Texas Human Resources Code §161.083,
which authorizes the executive commissioner to establish mini-
mum standards and requirements for the issuance of corrections
medication aide permits.

The amendments implement Texas Government Code
§531.0055; Texas Health and Safety Code §§142.023 and
242.608; and Texas Human Resources Code §161.083.

§557.101.  Introduction.

(a) Purpose. The purpose of this chapter is to implement the
provisions of the:

(1) Texas Health and Safety Code, Chapter 242, Subchap-
ter N, concerning the administration of medications to facility resi-
dents;

(2) Texas Health and Safety Code, Chapter 142, Subchap-
ter B, concerning the administration of medication by a home and com-
munity support services agency; and

(3) Texas Human Resource Code §161.083, concerning the
administration of medication to an inmate in a correctional facility.

(b) Corrections medication aide permit requirements. Section
557.125 of this chapter (relating to Requirements for Corrections Med-
ication Aides) applies to a corrections medication aide or an applicant
for a corrections medication aide permit.

(c) Definitions. The following words and terms, when used in
this chapter, have the following meanings, unless the context clearly
indicates otherwise.

(1) Abuse--The willful infliction of injury, unreasonable
confinement, intimidation, or punishment with resulting physical harm,
pain, or mental anguish.

(2) Active duty--Current full-time military service in the
armed forces of the United States or as a member of the Texas military
forces, as defined in Texas Government Code §437.001, or similar mil-
itary service of another state.

(3) Armed forces of the United States--The Army, Navy,
Air Force, Coast Guard, Space Force, or Marine Corps of the United
States, including reserve units of those military branches.

(4) BON--Texas Board of Nursing.

(5) Classroom instruction and training--Teaching curricu-
lum components through in-person instruction taught in a physical
classroom location, which may include skills practice, or through
online instruction taught in a virtual classroom location.

(6) [65)] Client--An individual receiving home health, hos-
pice, or personal assistance services from a HCSSA.

(7) Clinical experience--Teaching hands-on care of resi-
dents in a nursing facility under the required level of supervision of a
licensed nurse, which may include skills practice prior to performing
the skills through hands-on care of a resident. The clinical experience
provides the opportunity for a trainee to learn to apply the classroom
instruction and training to the care of residents with the assistance and

required level of supervision of the instructor.

(8) [€6)] Correctional facility--a facility operated by or un-
der contract with the Texas Department of Criminal Justice.

(9) [D] Day--Any day, including a Saturday, a Sunday,
and a holiday.

(10) [€®] EMR--Employee misconduct registry. The reg-
istry maintained by HHSC in accordance with Texas Health and Safety
Code, Chapter 253, to record findings of reportable conduct by certain
unlicensed employees.

(11) [¥] Examination--A written competency evaluation
for medication aides administered by HHSC.
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(12) [E9)] Facility--An institution licensed under Texas
Health and Safety Code, Chapter 242; a state supported living center
as defined in Texas Health and Safety Code §531.002(19); a licensed
intermediate care facility for an individual with an intellectual dis-
ability or related condition as defined in the Texas Health and Safety
Code Chapter 252; an intermediate care facility for an individual with
an intellectual disability or related condition operated by a community
center as described in Texas Health and Safety Code, Chapter 534;
or an assisted living facility licensed under Texas Health and Safety
Code, Chapter 247.

(13) [E@H] HCSSA--A home and community support ser-
vices agency licensed under Texas Health and Safety Code Chapter 142
and Chapter 558 of this title [40 FAC Chapter 97] (relating to Licens-
ing Standards for Home and Community Support Services Agencies).

(14) [E2)] HHSC--The Texas Health and Human Services
Commission.

(15) [€3)] Licensed nurse--A licensed vocational nurse or

an RN.

(16) [(#4)] LVN--Licensed vocational nurse. A person li-
censed by the BON, or who holds a license from another state recog-
nized by the BON, to practice vocational nursing in Texas.

(17) [(5)] Medication aide--A person who is issued a per-
mit by HHSC under Texas Health and Safety Code Chapter 242, Sub-
chapter N, Texas Human Resources Code, Chapter 161, Subchapter D,
and Texas Health and Safety Code, Chapter 142, Subchapter B to ad-
minister medications to facility residents, correctional facility inmates,
or to persons served by home and community support services agen-
cies.

(18) [(46)] Military service member--A person who is on
active duty.

(19) [ED] Military spouse--A person who is married to a
military service member.

(20) [(H®)] Military veteran--A person who has served on
active duty and who was discharged or released from active duty.

(21) [(19] Misappropriation of resident property--The de-
liberate misplacement, exploitation, or wrongful temporary or perma-
nent use of a resident's belongings or money without the resident's con-
sent.

(22) [20)] NAR--Nurse aide registry. A state listing of
nurse aides maintained by HHSC in accordance with Texas Health and
Safety Code, Chapter 250 that indicates if a nurse aide has active status,
revoked status, or is unemployable based on a finding of having com-
mitted an act of abuse, neglect or misappropriation of resident property.

(23) [€2B] Neglect--The failure to provide goods and ser-
vices necessary to avoid physical harm, mental anguish, or mental ill-
ness.

(24) [€2)] Non-licensed direct care staff--Employees of
facilities other than Medicare-skilled nursing facilities or Medicaid
nursing facilities who are primarily involved in the delivery of services
to assist with residents' activities of daily living or active treatment
programs.

(25) [3)] Nurse aide--An individual who has completed
a nurse aide training and competency evaluation program (NATCEP)
approved by HHSC as meeting the requirements of 42 Code of Fed-
eral Regulations (CFR) §§483.15 - 483.154, or has been determined
competent as provided in 42 CFR §483.150(a) and (b), and is listed as
certified on HHSC nurse aide registry.

(26) [€24)] PRN medication--Pro re nata medication. Med-
ication administered as the occasion arises or as needed.

(27) [25)] Registered pharmacist--An individual currently
licensed by the Texas Board of Pharmacy to practice pharmacy.

(28) [26)] RN--Registered nurse. A person who is
licensed by the BON, or who holds a license from another state
recognized by the BON, to practice professional nursing in Texas.

(29) [2D] TDCIJ--Texas Department of Criminal Justice.

(30) [€28)] Training program--A program approved by
HHSC to instruct individuals to act as medication aides.

$§557.107.  Training Requirements; Nursing Graduates, Reciprocity.

(a) Each applicant for a permit issued under Texas Health and
Safety Code, Chapter 242, Subchapter N, must complete a training pro-
gram unless the applicant meets the requirements of subsection (c) or
(e) of this section.

(b) Before submitting an application for a permit under Texas
Health and Safety Code, Chapter 242, Subchapter N, an applicant must:

(1) be able to read, write, speak, and understand English;
(2) be at least 18 years of age;

(3) be free of communicable diseases and in suitable phys-
ical and emotional health to safely administer medications;

(4) be a graduate of an accredited high school or have proof
of successfully passing a general educational development test;

(5) beemployed in a facility as a nurse aide or nonlicensed
direct care staff person on the first official day of an applicant's medi-
cation aide training program; and

(6) have been employed:

(A) asanurseaide in a Medicare-skilled nursing facility
or a Medicaid nursing facility; or

(B) ina facility for 90 days as a nonlicensed direct care
staff person during the 12-month period before the first official day of
the applicant's medication aide training program;

(7) not have a criminal history that HHSC determines is a
basis for denying the permit under §557.121 of this chapter (relating to
Permitting of Persons with Criminal Backgrounds) [been eonvicted of
a criminal offense listed in Texas Health and Safety Code §250.006(a),
and net have been convieted of a eriminal effense listed in Texas Health
receives the permit application|;

(8) mnot be listed as unemployable on the EMR; and

(9) not be listed with a revoked or suspended status on the
NAR.

(c) A person who is attending or has attended an accredited
school of nursing and who does not hold a license to practice profes-
sional or vocational nursing meets the training requirement for issuance
of a permit under Texas Health and Safety Code, Chapter 242, Sub-
chapter N, if the person:

(1) attended the nursing school no earlier than January 1
of the year immediately preceding the year of application for a permit
under this chapter;

(2) successfully completed courses at the nursing school
that cover HHSC curriculum for a medication aide training program;

(3) submits a statement, with the application for a permit
and combined permit application and examination fee as provided in
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§557.109 of this chapter (relating to Application Procedures), on the
form provided by HHSC, signed by the nursing school's administrator
or other authorized individual, certifying that the person completed the
courses specified in paragraph (2) of this subsection; and

(4) complies with subsection (e)(5) and (6) of this section.

(d) The administrator or other authorized individual referred to
in subsection (c)(3) of this section is responsible for determining that
the nursing school courses cover HHSC curriculum.

(e) A person who is a graduate of an accredited school of nurs-
ing and who does not hold a license to practice professional or voca-
tional nursing meets the training requirement for issuance of a permit
under Texas Health and Safety Code, Chapter 242, Subchapter N, pro-
vided the date of graduation from the nursing school was no earlier than
January 1 of the year immediately preceding the year of application for
a permit under this chapter.

(1) The graduate must submit an official application form
to HHSC. The applicant must meet the requirements of subsection
®)(1) - (4), (7), and (8) of this section.

(2) The application must be accompanied by the combined
permit application and examination fee as set out in §557.109(c) of this
chapter.

(3) The applicant must include an official transcript docu-
menting graduation from an accredited school of nursing.

(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and HHSC open book
examination.

(5) The applicant must complete the open book examina-
tion and return it to HHSC by the date given in the examination notice.

(6) The applicant must complete HHSC written examina-
tion. HHSC denies the application of an applicant failing to schedule
and take the examination by the date given in the examination notice.

(7) An open-book or written examination may not be re-
taken if the applicant fails.

(8) Upon successful completion of the two examinations,
HHSC evaluates all application documents submitted by the applicant.

(9) HHSC notifies the applicant in writing of the examina-
tion results.

(f) A person who holds a valid license, registration, certificate,
or permit as a medication aide issued by another state whose minimum
standards or requirements are substantially equivalent to or exceed the
requirements of Texas Health and Safety Code, Chapter 242, Subchap-
ter N, in effect at the time of application, may request a waiver of the
training program requirement as follows:

(1) The applicant must submit an official application form
to HHSC. The applicant must meet the requirements of subsection
®)(1) - (4), (7), and (8) of this section.

(2) The application must be accompanied by the combined
permit application and examination fee required in §557.109(c) of this
chapter.

(3) The application must include a current copy of the rules
of the other state governing its licensing and regulation of medication
aides, a copy of the legal authority (law, act, code, or other) for the
state's licensing program, and a certified copy of the license or certifi-
cate for which the reciprocal permit is requested.

(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and HHSC open book
examination.

(5) HHSC may contact the issuing agency to verify the ap-
plicant's status with the agency.

(6) The applicant must complete HHSC open-book exam-
ination and return it to HHSC by the date given in the examination
notice.

(7) The applicant must complete HHSC written examina-
tion. The site of the examination is determined by HHSC. HHSC de-
nies the application of an applicant failing to schedule and take the
examination by the date given in the examination notice.

(8) An open-book or written examination may not be re-
taken if the applicant fails.

(9) Upon successful completion of the two examinations,
HHSC evaluates all application documents submitted by the applicant.

(10) HHSC notifies the applicant in writing of the exami-
nation results.

$§557.109.  Application Procedures.

(a) An applicant for a permit under Texas Health and Safety
Code, Chapter 242, Subchapter N, who complies with §557.107(a) of
this chapter (relating to Training Requirements; Nursing Graduates;
Reciprocity) must [submit to¢ HHSC], no later than 20 days after en-
rollment in a training program: [;]

(1) complete an application, including the following mate-
rials [al required information and decumentation en HHSC forms:] :

(A) the general statement enrollment form, which must

contain:

(i) specific information regarding the applicant's
personal data, certain misdemeanor and felony convictions, work
experience, education, and training;

(ii) _a statement that the applicant has met all the re-
quirements in §557.107(b) of this chapter before the start of the pro-

gram;

(iii)  a statement that the applicant understands that
application fees submitted in the permit process are nonrefundable;

(iv) _astatement that the applicant understands mate-
rials submitted in the application process are nonreturnable;

(v) _a statement that the applicant understands that it
is a misdemeanor to falsify any information submitted to HHSC; and

(vi) _the applicant's signature, which has been dated
and notarized; and

(B) a certified copy or a notarized photocopy of the
applicant's unaltered, original, high school diploma or transcript or
the written results of a general educational development (GED) test
demonstrating that the applicant passed the GED test, unless the
applicant is applying under §557.107(e) of this chapter;

(2) submit the application to HHSC; and

(3) submit the applicant's fingerprints to the Texas Depart-
ment of Public Safety for a Federal Bureau of Investigations criminal
background check.

(b) HHSC considers an application under subsection (a) of this

section as officially submitted when HHSC receives the permit appli-
cation and examination fee.
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(c) An applicant must pay the combined permit and examina-
tion fees by cashier's check or money order made payable to the Health
and Human Services Commission, or by other HHSC-approved pay-
ment methods. All fees are nonrefundable, except as provided by Texas
Government Code, Chapter 2005.

(1) The fee schedule is as follows:

(A) combined permit application and examination fee-
-$25;

(B) renewal fee--$15;

(C) late renewal fees for permit renewals made after the
permit expires:

(i) $22.50 for an expired permit renewed from one
to 90 days after expiration;

(i)  $30 for an expired permit renewed from 91 days
to one year after expiration;

(iii)  $30 for a former medication aide who meets the
criteria in §557.115(c)(5) of this chapter (relating to Permit Renewal);
and

(D) permit replacement fee--$5.

(2) Aninitial or a renewal application is considered incom-
plete until the fee has been received and cleared through the appropriate
financial institution.

(3) The fee schedule that applies to the correctional medi-
cation aide is in §557.125 of this chapter (relating to Requirements for
Corrections Medication Aides), and the fee schedule that applies to the
home health medication aide is in §557.128 of this chapter (relating to
Home Health Medication Aides).

Hd) Anapph bimit the followi licati
rials}
D the general statement enrollment form; which must
HA) speeifie information regarding perseﬂa% data; eer-
tain misdemeanor and felony convictions, work experience, education,
and training;}
[(B) a statement that all the requirements in
§557.107(b) of this chapter were met before the start of the program;]
HE) = statement that the applicant understands that ap-
plication fees submitted in the permit process are nonrefundable;}
{B) = statement that the applicant understands materi-
als submitted in the application process arc nonreturnable:]
HE) a statement that the applicant understands that it is
a misdemeaneor to falsify any information submitted to HHSC; and}
{E) the applicant's signature; which has been dated and
netarized; and}

H2) a certified copy or a notarized photocopy of an unal-
tered, original, high school diploma or transcript or the written results
of a general cducational development (GED) test demonstrating that
the applicant passed the GED test, unless the applicant is applying un-

(d) [€e)] HHSC verifies the accreditation of the high school
that issued the diploma or transcript, or the testing service or program
that certified the GED test required by subsection (a)(1)(B) [subsection

)] of this section. If HHSC is unable to verify the accreditation
status of the school, testing service, or program, and HHSC requests

additional documentation from the applicant to verify the accreditation
status, the applicant must provide the documentation to HHSC.

(e) [€H] HHSC sends a notice listing the additional materials
required to an applicant who does not submit a complete application.
An applicant must submit a complete application by the date of HHSC
final exam.

(f) [€)] HHSC sends notice of HHSC application approval or
deficiency to an applicant in accordance with §557.121 of this chap-
ter (relating to Permitting of Persons with Criminal Backgrounds) or
§557.127 of this chapter (relating to Application Processing).

§557.113.  Determination of Eligibility.
(a) HHSC approves or denies each application for a permit.

(b) Notices of application approval, denial, or deficiency must
be in accordance with §557.127 of this chapter (relating to Application
Processing).

(c) HHSC denies an application for a permit if the person:

(1) does not meet the requirements in §557.107 of this
chapter (relating to Training Requirements; Nursing Graduates;
Reciprocity) or §557.125 of this chapter (relating to Requirements for
Corrections Medication Aides);

(2) fails to pass the examination prescribed by HHSC, as
referenced in §557.111 of this chapter (relating to Examination), or
developed by TDCJ, as referenced in §557.125(g) of this chapter;

(3) fails or refuses to properly complete or submit an ap-
plication form or fee, or deliberately submits false information on any
form or document required by HHSC;

(4) wviolates or conspires to violate the Texas Health and
Safety Code, Chapter 242, Subchapter N, Texas Human Resources
Code §161.083, or any provision of this chapter;

(5) has a criminal history that HHSC determines is a basis
for denying the permit under [has a felony or misdemeanor convietion
of a crime that directly relates to the duties and responsibilities of a
medication aide as deseribed in] §557.121 of this chapter (relating to
Permitting of Persons with Criminal Backgrounds);

(6) is listed with a revoked or suspended status on the
HHSC NAR; or

[(7) has a conviction of a criminal offense listed in Texas
Health and Safety Code §250.006(a); or has a conviction of a eriminal
offense listed in Texas Health and Safety Code §250.006(b) within five

(7) [€8)] is listed as unemployable on the EMR.

(d) If, after review, HHSC determines that the application
should be denied, HHSC gives the applicant written notice of the
reason for the proposed decision and of the opportunity for a formal
hearing in accordance with §557.123(c)(3) of this chapter (relating to
Violations, Complaints, and Disciplinary Actions).

§$557.115.  Permit Renewal.
(a) General.

(1) When issued, an initial permit is valid for 12 months
from the date of issue.

(2) A medication aide must renew the permit annually.

(3) Each medication aide is responsible for renewing the
permit before the expiration date. Failure to receive notification from
HHSC before the expiration date of the permit does not excuse the
medication aide's failure to file for timely renewal.
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(4) A medication aide must complete a seven hour contin-
uing education program approved by HHSC before expiration of the
permit in order to renew the permit. Continuing education hours are
not required for the first renewal. After a permit is renewed for the
first time, the medication aide must earn approved continuing educa-
tion hours to have the permit renewed again.

(5) HHSC denies renewal of the permit of a medication
aide who:

(A) 1is in violation of Texas Health and Safety Code,
Chapter 242, Subchapter N, Texas Human Resources Code §161.083,
or this chapter at the time of application for renewal;

(B) hasaconviction of a criminal offense listed in Texas
Health and Safety Code §250.006(a), or a conviction of a criminal of-
fense listed in Texas Health and Safety Code §250.006(b) within five
years before the date HHSC receives the renewal application;

(C) is listed as unemployable on the EMR;

(D) is listed with a revoked or suspended status on the
NAR; or

(E) is in default on a guaranteed student loan as de-
scribed in Texas Education Code §57.491.

(6) A person whose permit has expired may not engage in
activities that require a permit until the permit has been renewed.

(b) Permit renewal procedures.

(1) After receiving proof of the successful completion of
the seven hour continuing education requirement, HHSC sends notice
of the expiration date of the permit, the amount of the renewal fee due,
and a renewal form to the medication aide physical or email address
listed in HHSC records.

(2) The renewal form, which includes the contact informa-
tion and preferred mailing address of the medication aide [and infor-
pleted and signed by the medication aide and returned to HHSC with
the required renewal fee].

(3) Medication aides will be required to submit fingerprints

to the Texas Department of Public Safety for a Federal Bureau of In-
vestigations criminal background check, if not submitted previously.

(4) [63)] HHSC issues a renewal permit to a medication
aide who meets all requirements for renewal, including payment of the
renewal fee.

(c) Late renewal procedures.

(1) If a medication aide submits a renewal application to
HHSC that is late or incomplete, HHSC assesses the appropriate late
fee described in §557.109(c)(1)(C) of this chapter (relating to Appli-
cation Procedures). HHSC uses the postmark date to determine if a
renewal application is late. If there is no postmark or the postmark is
not legible, HHSC uses the date the renewal application was received
and recorded by the HHSC Medication Aide Program to determine if
the renewal application is late.

(2) A person whose permit has been expired for less than
one year may renew the permit by submitting to HHSC:

(A) the permit renewal form;
(B) all accrued renewal fees;

(C) proof of having earned, during the expired period,
seven hours in an approved continuing education program for each
year, or part of a year, since the permit expired; and

(D) proofofhaving earned, before expiration of the per-
mit, seven hours in an approved continuing education program as re-
quired by subsection (a)(4) of this section.

(3) A person whose permit has been expired for
90 days or less must pay HHSC the late renewal fee stated in
§557.109(c)(1)(C)(i) of this chapter (relating to Application Proce-
dures) or §557.125(f)(3)(A) of this chapter (relating to Requirements
for Corrections Medication Aides).

(4) A person whose permit has been expired for more than
90 days but less than one year must pay HHSC the late renewal fee
stated in §557.109(c)(1)(C)(ii) or §557.125(f)(3)(B) of this chapter.

(5) A person who previously held a permit in Texas issued
under Texas Health and Safety Code, Chapter 242, Subchapter N, may
obtain a new permit without reexamination if the person holds a facility
medication aide permit from another state, practiced in that state for at
least the two years preceding the application date, and pays to HHSC
the late renewal fee stated in §557.109(c)(1)(C)(iii) of this chapter.

(6) HHSC denies late renewal of the permit if a permit
holder:

(A) is in violation of Texas Health and Safety Code,
Chapter 242, Subchapter N, Texas Human Resources Code §161.083,
or this chapter on the date HHSC receives the application for late re-
newal,

(B) hasaconviction of a criminal offense listed in Texas
Health and Safety Code §250.006(a), or a conviction of a criminal of-
fense listed in Texas Health and Safety Code §250.006(b) within five
years before the date HHSC receives the application for late renewal,

(C) s listed as unemployable on the EMR,;

(D) is listed with a revoked or suspended status on the
NAR; or

(E) is in default on a guaranteed student loan as de-
scribed in Texas Education Code §57.491.

(d) A person whose permit has been expired for one year or
more may not renew the permit. To obtain a new permit, the person
must apply for a permit in accordance with §557.109 of this chapter
(relating to Application Procedures) and in §557.111 of this chapter
(relating to Examination).

$557.119.  Training Program Requirements.

(a) Application. An educational institution accredited by the
Texas Workforce Commission or Texas Higher Education Coordinat-
ing Board that desires to offer a training program must file an appli-
cation for approval on an HHSC form. Programs sponsored by state
agencies for the training and preparation of their own employees are
exempt from the accreditation requirement. An approved institution
may offer the training program and a continuing education program.

(1) All signatures on HHSC forms and supporting docu-
mentation must be originals.

(2) The application must include:
(A) the anticipated dates of the program;

(B) the location(s) of the classroom instruction and
training course(s);

(C) the name of the coordinator of the program;

(D) alist that includes the address and telephone num-

ber of each instructor and any other persons responsible for the conduct
of the program; and
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(E) an outline of the program content and curriculum if
the curriculum covers more than HHSC established curricula.

(3) HHSC may conduct an inspection of the classroom
instruction and training site.

(4) HHSC sends notice of approval or proposed denial of
the application to the program within 30 days after receiving a complete
application. If HHSC proposes to deny the application due to noncom-
pliance with the requirements of Texas Health and Safety Code, Chap-
ter 242, Subchapter N, or this chapter, the reasons for denial are given
in the notice.

(5) Anapplicant may request in writing a hearing on a pro-
posed denial. The applicant must submit a request within 15 days after
the applicant receives notice of the proposed denial. The hearing is
governed by 1 TAC Chapter 357, Subchapter I (relating the Hearings
under the Administrative Procedure Act); 40 TAC Chapter 91 (relating
to Hearings under the Administrative Procedure Act); and Texas Gov-
ernment Code, Chapter 2001. If no request is made, the applicant has
waived the opportunity for a hearing, and the proposed action may be
taken.

(b) Basic training program.

(1) A training program must include the following instruc-
tion and training:

(A) procedures for preparation and administration of
medications;

(B) responsibility, control, accountability, storage, and
safeguarding of medications;

(C) use of reference material,

(D) documentation of medications in resident's clinical
records, including PRN medications;

(E) minimum licensing standards for facilities covering
pharmaceutical service, nursing service, and clinical records;

(F) federal and state certification standards for partici-
pation under Title XVIII (Medicare) and Title XIX (Medicaid) of the
Social Security Act pertaining to pharmaceutical service, nursing ser-
vice, and clinical records;

(G) lines of authority in the facility, including facility
personnel who are immediate supervisors;

(H) responsibilities and liabilities associated with the
administration and safeguarding of medications;

(I) allowable and prohibited practices of medication
aides in the administration of medication;

(J) drug reactions and side effects of medications com-
monly administered to facility residents; and

(K) rules covering the medication aide program.

(2) The program must consist of 140 hours in the following
sequence: 100 hours of classroom instruction and training; 20 hours of
return skills demonstration laboratory; 10 hours of clinical experience,
including clinical observation and skills demonstration under the direct
supervision of a licensed nurse in a facility; and 10 hours of return skills
demonstration laboratory. A classroom instruction and training or lab-
oratory hour must include 50 minutes of actual classroom instruction
and training or laboratory time.

(A) Class time must not exceed:

(i) four hours in a 24-hour period for a facility train-
ing program; or

(it)  eight hours in a 24-hour period for a correctional
facility training program.

(B) The completion date of the program must be:

(i) a minimum of 60 days and a maximum of 180
days after the starting date of the facility training program; or

(i) a minimum of 30 days and a maximum of 180
days after the starting date of a correctional facility training program.

(3) Each program must follow the curricula established by
HHSC.

(4) Before a student begins a training program, the program
must:

(A) ensure the student meets training requirements in
§557.107(b)(1) - (9) of this chapter (relating to Training Requirements;
Nursing Graduates; Reciprocity);

[B) perform a eriminal histery cheek with the Texas
Department of Publie Safety to verify that the student does not have
a convietion of a eriminal offense listed in Texas Health and Safety
Code §250.006(a); or a conviction of a eriminal offense listed in Texas

(B) [€©)] check the EMR to verify that the student is not
listed as unemployable;

(C) [B)] check the NAR to verify if the student is listed
in revoked or suspended status; and

(D) [€E)] document the findings of the criminal history
check and employability check in its records.

(5) At least seven days before the beginning of a training
program, the coordinator must notify HHSC in writing of the dates and
daily hours of the program, and the projected number of students.

(6) A change in any information presented by the program
in an approved application, including location, instructors, and content
must be approved by HHSC before the change is implemented.

(7) The program instructors of the classroom instruction
and training hours must be a registered nurse and registered pharma-
cist.

(A) The nurse instructor must have:

(i) a minimum of two years of experience in caring
for individuals in a long-term care setting or be an instructor in a school
of nursing, for a facility training program; or

(i) aminimum of two years of experience employed
in a correctional setting or be an instructor in a school of nursing, for a
correctional facility program.

(B) The pharmacist instructor must have:

(i) aminimum of one year of experience and be cur-
rently employed as a consultant pharmacist in a facility; or

(i) a minimum of one year of experience employed
as a pharmacist in a correctional setting.

(8) The program coordinator must provide clearly defined
and written policies regarding each student's clinical experience to the
student, the administrator, and the director of nursing in the facility
used for the clinical experience.

(A) The clinical experience must be counted only when
the student is performing functions involving medication administra-
tion and under the direct supervision of a licensed nurse.
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(B) The program coordinator must be responsible for
final evaluation of the student's clinical experience.

(9) Each program must issue to each student, upon success-
ful completion of the program, a certificate of completion, which must
include the program's name, the student's name, the date of completion,
and the signature of the program coordinator or administrative official.

(10) Each program must inform HHSC on the HHSC class
roster form of the final grade results for each student within 15 days
after the student's completion of the course and prior to scheduling the
exam.

(c) Continuing education training program.

(1) The program must consist of at least seven hours of
classroom instruction and training or online instruction.

(2) The instructors must meet the requirements in subsec-
tion (b)(7) of this section.

(3) Each program must follow the curricula established by
HHSC or the curriculum established by TDCJ for corrections medica-
tion aides, as applicable.

(4) Within 10 days after a medication aide's completion of
the course, each program must inform HHSC on the HHSC class ros-
ter form of the name of each medication aide who has completed the
course.

(d) In developing a training program for corrections medi-
cation aides that complies with Texas Government Code §501.1485,
TDCJ may modify, as appropriate, the content of the training program
curriculum originally developed under Texas Health and Safety Code,
Chapter 242, to produce content suitable for administering medication
in a correctional facility. The training program curriculum must be
approved by HHSC.

(e) Subsection (c) of this section applies to a training program
for medication aides and correction medication aides.

§557.121.

(a) HHSC may suspend or revoke an existing permit, deny a
permit, or deny a person the opportunity to take the examination for a
permit if the [a] person has been convicted of a felony or misdemeanor
offense that [the erime] directly relates to the duties and responsibilities
of a medication aide.

Permitting of Persons with Criminal Backgrounds.

(b) When considering whether a criminal conviction directly
relates to the duties and responsibilities of a medication aide, HHSC
considers:

D the nature and seriousness of the offenses}

(1) [€2)] that the following offenses may reflect an actual
or potential inability to perform as a medication aide:

(A) the misdemeanor of knowingly or intentionally act-
ing as a medication aide without a permit issued under the Texas Health
and Safety Code, Chapter 242;

(B) any conviction for an offense listed in §250.006 of
the Texas Health and Safety Code;

(C) any conviction, other than a Class C Misdemeanor,
for an offense defined under Texas Penal Code, Chapter 22, as assault;
sexual assault; intentional exposure of another to AIDS or HIV; ag-
gravated assault or sexual assault; injury to a child, elderly person, or
person with disabilities; or aiding suicide;

(D) any conviction, except Class C Misdemeanors,
with a final disposition within the last ten years, for an offense defined
in the Texas Penal Code as burglary under Chapter 30; theft under

§31.03; sale or display of harmful material to minors; sexual perfor-
mance by a child; and possession or promotion of child pornography;

(E) any conviction for an offense defined in the Texas
Penal Code as an attempt, solicitation, conspiracy, or organized crim-
inal activity to commit [fer] any offense listed in subparagraphs (B) -
(D) of this paragraph; and

(F) any conviction under United States statutes or juris-
diction other than Texas for any offense equivalent to those listed in
subparagraphs (B) - (E) of this paragraph;

(2) [€3)] the extent to which a permit might offer an oppor-
tunity to engage in further criminal activity of the same type as that in
which the person previously had been involved; and

(3) [4)] the relationship of the crime to the ability, capac-
ity, or fitness required to perform the duties and discharge the respon-
sibilities of a medication aide. [; and]

5) other factors related to the fitness of a person to per-
form the duties and discharge the responsibilities of a medication aide;
as deseribed in Texas Oeceupations Code §53-023-]

(c) IfHHSC determines that a conviction directly relates to the
duties and responsibilities of a medication aide, HHSC considers the
following factors in determining whether to take an action authorized

under subsection (a) of this section, as described in Texas Occupations
Code §53.023 including:

(1) the extent and nature of the person's past criminal ac-

tivity;

(2) the age of the person when the crime was committed;

(3) the amount of time that has elapsed since the person's
last criminal activity;

(4) the conduct and work activity of the person before and
after the criminal activity;

(5) evidence of the person's rehabilitation or rehabilitative
effort while incarcerated or after release;

(6) evidence of the person's compliance with any condi-
tions of community supervision, parole or mandatory supervision; and

(7) other evidence of the person's fitness, including letters
of recommendation.

fe) HHSC gives written neotice to the person that HHSC pro-
peses to deny the application or suspend or reveke the permit after a
hearing; in accordance with the provisions of §557123(e)3) of this
chapter (relating to Vielations; Complaints; and Diseiplinary Aetions):
H HHSC denies; suspends; or revokes an application or permit under
this ehapter; HHSC gives the persen written netiee:}
peals; may file an action in a distriet eourt of Travis County for review
of the evidenee presented to HHSC and HHSC final action; and]
a petition with the court within 30 days after HHSC action is final and
appealable]

(d) A person who is denied a permit, or who has a permit sus-
pended or revoked, due to his or her criminal background is given no-

tice in accordance with §557.123(d) and (e) of this chapter (relating to
Violations, Complaints, and Disciplinary Actions).

§557.123.

Violations, Complaints, and Disciplinary Actions.
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(a) Filing of complaints. Any person may complain to HHSC
alleging that a person or program has violated the Texas Health and
Safety Code, Chapter 242, Subchapter N; Texas Human Resources
Code §161.083; or this chapter.

(1) Persons who want to file a complaint against a medi-
cation aide, training program, or another person, must notify HHSC
by calling 1-800-458-9858 or by writing the Medication Aide Permit
Program, Health and Human Services Commission, P.O. Box 149030,
Mail Code E-416, Austin, Texas 78714-9030.

(2) Anonymous complaints may be investigated by HHSC
if the complainant provides sufficient information.

(b) Investigation of complaints. If HHSC initial investigation
determines:

(1) the complaint does not come within HHSC jurisdiction,
HHSC advises the complainant and, if possible, refers the complainant
to the appropriate governmental agency for handling the complaint;

(2) there are insufficient grounds to support the complaint,
HHSC dismisses the complaint and gives written notice of the dismissal
to the medication aide or person against whom the complaint has been
filed and the complainant; or

(3) there are sufficient grounds to support the complaint,
HHSC may propose to deny, suspend, emergency suspend, revoke, or
not renew a permit or to rescind program approval.

(c) Disciplinary actions. HHSC may revoke, suspend, or
refuse to renew a permit, or reprimand a medication aide for a vio-
lation of Texas Health and Safety Code, Chapter 242, Subchapter N;
Texas Human Resources Code §161.083; or this chapter. HHSC may
suspend a permit in an emergency or rescind HHSC approval for an
educational institution to offer a training program if the medication
aide or educational institution fails to comply with the requirements
in this chapter.

(1) HHSC may place on probation a person whose permit
is suspended. HHSC may require the person on probation:

(A) to report regularly to HHSC on matters that are the
basis of the probation;

(B) to limit practice to the areas prescribed by HHSC;
or

(C) to continue or pursue professional education until
the person attains a degree of skill satisfactory to HHSC in those areas
that are the basis of the probation.

(2) Before institution of formal proceedings to revoke or
suspend a permit or rescind program approval, HHSC gives written
notice to the medication aide or program of the facts or conduct al-
leged to warrant revocation, suspension, or rescission, and the med-
ication aide or program must be given an opportunity, as described
in the notice, to show compliance with all requirements of the Texas
Health and Safety Code, Chapter 242, Subchapter N; Texas Human Re-
sources Code §161.083; or this chapter. When there is a finding of an
alleged act of abuse, neglect, or misappropriation of resident property
by a medication aide employed at a Medicaid-certified nursing facility
or a Medicare-certified skilled nursing facility, HHSC complies with
the hearings process as provided in 42 Code of Federal Regulations
§488.335.

(3) If denial, revocation, or suspension of a permit or
rescission of program approval is proposed, HHSC gives written
notice that the medication aide or program must request, in writing,
a hearing within 30 days after receipt of the notice, or the right to a

hearing is waived and the permit is denied, revoked, or suspended or
the program approval is rescinded.

(4) Ahearingis governed by 1 TAC Chapter 357, Subchap-
ter I (relating to Hearings under the Administrative Procedure Act); and
40 TAC Chapter 91 (relating to Hearings under the Administrative Pro-
cedure Act).

(5) Ifanalleged act of abuse, neglect, or misappropriation
by a medication aide who also is a certified nurse aide under the provi-
sions of Chapter 556 of this title (relating to Nurse Aides) violates the
rules in this chapter and Chapter 556, HHSC complies with the hear-
ing process described in paragraph (4) of this subsection. Through the
hearing, determinations will be made on both the permit for medication
aide practice and the certification for nurse aide practice.

(d) Denial based on criminal history.

(1) HHSC provides written notice to any person HHSC
proposes to deny an application based on the person's criminal history.
The written notice must contain, as applicable:

(A) a statement that the person is disqualified from re-
ceiving a permit or being examined for a permit because of the person's
prior conviction for the offense or offenses specified in the notice, as
provided in §557.121(a) and (b) of this chapter (relating to Permitting
of Persons with a Criminal Background); or

(B) a statement that:

(i) HHSC's decision to deny the person a permit, or
the opportunity to be examined for a permit, will be based on the fac-
tors listed in subsection §557.121(b) of this chapter, as provided in
§557.121(a) of this chapter; and

(i) _the person has the responsibility to obtain and
provide to HHSC evidence regarding the factors listed in §557.121(c)
of this chapter within 30 days of receipt of the notice.

(2) _If, upon reviewing the evidence provided by the person,
HHSC upholds its decision to deny the person, HHSC shall notify the
person in writing of:

(A) the reason for the denial or disqualification, includ-
ing any factors considered under §557.121(a) and (b) of this chapter
that served as the basis for denial or disqualification; and

(B) the process for requesting a formal hearing before a
State Office of Administrative Hearings administrative law judge.

(3) If HHSC's decision to deny the person is upheld during
a formal hearing, HHSC shall notify the person in writing of:

(A) the process for requesting a motion for rehearing to
appeal the decision; and

(B) if the decision is upheld upon a motion for rehear-
ing, the process for requesting judicial review.

(e) Suspension or Revocation based on criminal history.

(1) HHSC provides written notice to a permit holder that
HHSC proposes to suspend or revoke the permit holder's permit. The
written notice must contain, as applicable:

(A) a statement that the permit holder is no longer el-
igible to have the permit because of the permit holder's prior convic-
tion for the offense or offenses specified in the notice, as provided in
§557.121(a) and (b) of this chapter; or

B) a statement:

(i) that HHSC's decision to suspend or revoke the
permit holder's permit will be based on the factors listed in subsection
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§557.121(c) of this chapter, as provided in §557.121(a) of this chapter;
and

(ii) describing the process for the permit holder to
request an informal reconsideration opportunity by HHSC.

(2) If, after conducting the informal reconsideration,
HHSC upholds its decision to suspend or revoke the permit holder's
permit, HHSC shall notify the permit holder in writing of:

(A) the reason for the suspension or revocation includ-
ing any factors considered under §557.121(a) and (b) of this chapter
that served as the basis for suspension or revocation; and

(B) the process for requesting a formal hearing before a
State Office of Administrative Hearings administrative law judge.

(3) If HHSC's decision to suspend or revoke the permit
holder's permit is upheld during a formal hearing, HHSC shall notify
the permit holder in writing of:

(A) the process for requesting a motion for rehearing to
appeal the decision; and

(B) if the decision is upheld upon a motion for rehear-
ing, the process for requesting judicial review.

(f) [€d)] Suspension, revocation, or nonrenewal. [f HHSC sus-
pends a permit, the suspension remains in effect until HHSC deter-
mines that the reason for suspension no longer exists or HHSC revokes
or determines not to renew the permit. HHSC investigates before mak-
ing a determination[;] and:

(1) during the time of suspension, the suspended medica-
tion aide must return his or her permit to HHSC;

(2) ifasuspension overlaps a permit renewal date, the sus-
pended medication aide may comply with the renewal procedures in
§557.115 of this chapter (relating to Permit Renewal); however, HHSC
does not renew the permit until HHSC determines that the reason for
suspension no longer exists;

(3) if HHSC revokes or does not renew a permit, a person
may reapply for a permit by complying with the requirements and pro-
cedures in this chapter at the time of reapplication. HHSC may refuse
to issue a permit if the reason for revocation or nonrenewal continues
to exist; and

(4) ifapermitis revoked or not renewed, a medication aide
must immediately return the permit to HHSC.

(g) [€e)] Complaints of abuse and neglect by medication aides
who are issued a permit under Texas Health and Safety Code, Chapter
242, Subchapter N, and employed in a correctional facility, are investi-
gated as described in §557.125(k) of this chapter (relating to Require-
ments for Corrections Medication Aides).

$557.128.  Home Health Medication Aides.
(a) General.

(1) A person may not administer medication to a client un-
less the person:

(A) holds a current license under state law that autho-
rizes the licensee to administer medication;

(B) holds a current permit issued under this section and
acts under the delegated authority of an RN to administer medication;

(C) administers a medication to a client in accordance
with rules of the BON that permit delegation of the administration of
medication to a person not holding a permit under this section; or

(D) administers noninjectable medication under cir-
cumstances authorized by the memorandum of understanding between
the BON and HHSC.

(2) A HCSSA that provides licensed and certified home
health services, licensed home health services, hospice services, or per-
sonal assistance services may use a home health medication aide. If
there is a direct conflict between the requirements of this chapter and
federal regulations, the requirements that are more stringent apply to
the licensed and certified HCSSA.

(3) Exemptions are as follows.

(A) A person may administer medication to a client
without the license or permit as required in paragraph (1) of this
subsection if the person is:

(i) a graduate nurse holding a temporary permit is-
sued by the BON;

(ii) a student enrolled in an accredited school of
nursing or program for the education of RNs who is administering
medications as part of the student's clinical experience;

(iii)  a graduate vocational nurse holding a temporary
permit issued by the BON;

(iv) astudent enrolled in an accredited school of vo-
cational nursing or program for the education of vocational nurses who
is administering medications as part of the student's clinical experience;
or

(v) a trainee in a medication aide training program
approved by HHSC under this chapter who is administering medica-
tions as part of the trainee's clinical experience.

(B) Supervision of an exempt person described in sub-
paragraph (A) of this paragraph is as follows.

(i) A person described in:

(I) subparagraph (A)(i) of this paragraph shall be
supervised by an RN;

(1I) subparagraph (A)(ii) or (iv) of this paragraph
shall be supervised by the student's instructor; or

(I1I)  subparagraph (A)(iii) of this paragraph shall
be supervised by an RN or LVN [licensed voeational nurse].

(i)  Supervision must be on-site.

(C) Anexempt person described in this subsection may
not be used in a supervisory or charge position.

(b) Required actions.

(1) IfaHCSSA provides home health medication aide ser-
vices, the HCSSA must employ a home health medication aide to pro-
vide the home health medication aide services. The HCSSA must em-
ploy or contract with an RN to perform the initial health assessment,
prepare the client care plan, establish the medication list, medication
administration record, and medication aide assignment sheet, and su-
pervise the home health medication aide. The RN must be available to
supervise the home health medication aide when home health medica-
tion aide services are provided.

(2) The clinical records of a client using a home health
medication aide must include a statement signed by the client or family
acknowledging receipt of the list of permitted and prohibited acts of a
home health medication aide.

(3) The RN must be knowledgeable of HHSC rules gov-
erning home health medication aides and must ensure that the home
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health medication aide is in compliance with the Texas Health and
Safety Code, Chapter 142, Subchapter B.

(4) A home health medication aide must:
(A) function under the supervision of an RN;

(B) comply with applicable law and this chapter relat-
ing to administration of medication and operation of the HCSSA;

(C) comply with HHSC rules applicable to personnel
used in a HCSSA; and

(D) comply with this section and §558.701 of this title
[40 FAC §97.701] (relating to Home Health Aides) if the person will
be used as a home health aide and a home health medication aide.

(5) The RN must make a supervisory visit while the medi-
cation aide is in the client's residence in accordance with §558.298 of
this title [40 TAC §97.298] (relating to Delegation of Nursing Tasks
by Registered Professional Nurses to Unlicensed Personnel and Tasks
Not Requiring Delegation).

(c) Permitted actions. A home health medication aide is per-
mitted to:

(1) observe and report to the HCSSA RN and document in
the clinical record any reactions and side effects to medication shown
by a client;

(2) take and record vital signs of a client before adminis-
tering medication that could affect or change the vital signs;

(3) administer regularly prescribed medication to a client
if the medication aide:

(A) is trained to administer the medication;

(B) personally prepares the medication or sets up the
medication to be administered; and

(C) documents the administration of the medication in
the client's clinical record;

(4) administer oxygen per nasal cannula or a non-sealing
face mask only in an emergency, after which the medication aide must
verbally notify the supervising RN and appropriately document the ac-
tion and notification;

(5) apply specifically ordered ophthalmic, otic, nasal,
vaginal, topical, and rectal medication unless prohibited by subsection
(d)(10) of this section;

(6) administer medications only from the manufacturer's
original container or the original container in which the medication had
been dispensed and labeled by the pharmacy with all information man-
dated by the Texas State Board of Pharmacy;

(7) administer previously ordered PRN medication if:
(A) the HCSSA's RN authorizes the medication;

(B) the medication aide documents in the client's clini-
cal notes the symptoms indicating the need for medication and the time
the symptoms occurred;

(C) the medication aide documents in the client's clin-
ical notes that the HCSSA's RN was contacted, symptoms were de-
scribed, and the HCSSA's RN granted permission to administer the
medication, including the time of contact;

(D) the medication aide obtains authorization to admin-
ister the medication each time the symptoms occur; and

(E) the medication aide ensures that the client's clinical
record is co-signed by the RN who gave permission within seven days
after the notes are incorporated into the clinical record,

(8) measure a prescribed amount of a liquid medication to
be administered;

(9) break a tablet for administration to a client if:

(A) the client's medication administration record accu-
rately documents how the tablet must be altered before administration;
and

(B) the licensed nurse on duty or on call has calculated
the dosage;

(10)  crush medication, if:

(A) authorization has been given in the original physi-
cian's order or the medication aide obtains authorization from the HC-
SSA's RN; and

(B) the medication aide documents the authorization on
the client's medication administration record.

(d) Prohibited actions. A home health medication aide must
not:

(1) administer a medication by any injectable route, includ-
ing:

(A) intramuscular route;
(B) intravenous route;

(C) subcutaneous route;
(D) intradermal route; and
(E) hypodermoclysis route;

(2) administer medication used for intermittent positive
pressure breathing treatment or any form of medication inhalation
treatments;

(3) administer previously ordered PRN medication except
in accordance with subsection (c¢)(7) of this section;

(4) administer medication that, according to the client's
clinical records, has not been previously administered to the client;

(5) calculate a client's medication doses for administration;

(6) crush medication, except in accordance with subsection
(c)(10) of this section;

(7) administer medications or feedings by way of a tube
inserted in a cavity of the body except as specified in §558.404(h) of this
title [40 FAEC §97-404(h)] (relating to Standards Specific to Agencies
Licensed to Provide Personal Assistance Services);

(8) receive or assume responsibility for reducing to writing
a verbal or telephone order from a physician, dentist, podiatrist or ad-
vanced practice nurse;

(9) order a client's medication from a pharmacy;

(10) apply topical medications that involve the treatment
of skin that is broken or blistered when a specified aseptic technique is
ordered by the attending physician;

(11) administer medications from any container other than
the manufacturer's original container or the original container in which
the medication had been dispensed and labeled by the pharmacy with
all information mandated by the Texas State Board of Pharmacy;

(12) steal, divert, or otherwise misuse medications;
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(13) violate any provision of the statute or of this chapter;
(14) fraudulently procure or attempt to procure a permit;

(15) neglect to administer appropriate medications, as pre-
scribed, in a responsible manner; or

(16) administer medications if the person is unable to do so
with reasonable skill and safety to clients by reasons of drunkenness,
inappropriate use of drugs, narcotics, chemicals, or any other type of
material.

(e) Applicant qualifications. Each applicant for a permit is-
sued under Texas Health and Safety Code, Chapter 142, Subchapter B
must complete a training program. Before enrolling in a training pro-
gram and applying for a permit under this section, all applicants:

(1) must be able to read, write, speak, and understand Eng-
lish;

(2) must be at least 18 years of age;

(3) must be free of communicable diseases and in suitable
physical and emotional health to safely administer medications;

(4) must be a graduate of an accredited high school or have
proof of successfully passing a general educational development test;

(5) must have satisfactorily completed a home health aide
training and competency evaluation program or a competency evalua-
tion program under §558.701 of this title [40 TAC §97-761];

(6) mustnot have a criminal history that HHSC determines
is a basis for denying the permit under §557.121 of this chapter (relat-
ing to Permitting of Persons with Criminal Backgrounds) [been con-
victed of a criminal offense listed in Texas Health and Safety Code
§250.006(a); or convicted of a eriminal offense listed in Texas Health
and S&fe&y Code §250.000(b) within five years before the date HHSC
receives a permit application];

(7) must not be listed as unemployable on the EMR; and

(8) must not be listed with a revoked or suspended status
on the NAR.

(f) Nursing graduates. A person who is a graduate of an ac-
credited school of nursing and who does not hold a license to practice
professional or vocational nursing meets the training requirements for
issuance of a permit under this section if the date of graduation from
the nursing school was no earlier than January 1 of the year immedi-
ately preceding the year of application for a permit under this section.

(1) The applicant must submit an HHSC application form
to HHSC. The applicant must meet the requirements of subsection
(e)(1) - (6) of this section.

(2) The application must be accompanied by the combined
permit application and examination fee.

(3) The applicant must include an official transcript docu-
menting graduation from an accredited school of nursing.

(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and HHSC open book
examination.

(5) The applicant must complete the open book examina-
tion and return it to HHSC by the date given in the examination notice.

(6) The applicant must complete HHSC written examina-
tion. HHSC determines the site of the examination. HHSC denies the
application of an applicant failing to schedule and take the examination
by the date given in the examination notice.

(7) An open book or written examination may not be re-
taken if the applicant fails.

(8) Upon successful completion of the two examinations,
HHSC evaluates all application documents submitted by the applicant.

(9) HHSC notifies the applicant in writing of the examina-
tion results.

(g) Nursing students. A person who is attending or has at-
tended an accredited school of nursing and who does not hold a li-
cense to practice professional or vocational nursing meets the training
requirements for issuance of a permit under this section if the person:

(1) attended the nursing school no earlier than January 1
of the year immediately preceding the year of application for a permit
under this section;

(2) successfully completed courses at the nursing school
that cover HHSC curriculum for a home health medication aide training
program;

(3) submits a statement with the person's application for a
permit under this section, that is signed by the nursing school's adminis-
trator or other authorized individual who is responsible for determining
that the courses that he or she certifies cover HHSC curriculum and cer-
tifies that the person completed the courses specified under paragraph
(2) of this subsection; and

(4) complies with subsection (f)(1), (2), and (4) - (9) of this
section.

(h) Reciprocity. A person who holds a valid license, registra-
tion, certificate, or permit as a home health medication aide issued by
another state whose minimum standards or requirements are substan-
tially equivalent to or exceed the requirements of this section in effect
at the time of application may request a waiver of the training program
requirement as follows:

(1) The applicant must submit an HHSC application form
to HHSC. The applicant must meet the requirements of subsection
(e)(1) - (4) of this section.

(2) The application must be accompanied by the combined
permit application and exam fee.

(3) The application must include a current copy of the rules
of the other state governing its licensing and regulation of home health
medication aides, a copy of the legal authority, including the law, act,
code, or section, for the state's licensing program, and a certified copy
of'the license or certificate by which the reciprocal permit is requested.

(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and of HHSC open book
examination.

(5) HHSC may contact the issuing agency to verify the ap-
plicant's status with the agency.

(6) The applicant must complete HHSC open book exam-
ination and return it to HHSC by the date given in the examination
notice.

(7) The applicant must complete HHSC written examina-
tion. The site of the examination is determined by HHSC. HHSC de-
nies the application of an applicant failing to schedule and take the
examination by the date given in the examination notice.

(8) An open book or written examination may not be re-
taken if the applicant fails.

(9) Upon successful completion of the two examinations,
HHSC evaluates all application documents submitted by the applicant.
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(10) HHSC notifies the applicant in writing of the exami-
nation results.

(i) Application by trainees.

(1) An applicant under subsection (e) of this section must
[submit to HHSE], no later than 20 [30] days after enrollment in a
training program: [;]

(A) complete an application, including the following
materials: [all required information and decumentation en HHSC

forms-|

(i) the general statement enrollment form, which

must contain:

() specific information regarding the applicant's
personal data, certain misdemeanor and felony convictions, work ex-
perience, education, and training;

(1I) a statement that the applicant has met all the
requirements in §557.107(b) of this chapter (relating to Training Re-
quirements; Nursing Graduates; Reciprocity) before the start of the

program;

(III) a statement that the applicant understands
that application fees submitted in the permit process are nonrefund-
able;

(IV) a statement that the applicant understands
materials submitted in the application process are nonreturnable;

(V) a statement that the applicant understands
that it is a misdemeanor to falsify any information submitted to HHSC;
and

(Vl) the applicant's signature, which has been
dated and notarized; and

(ii) _a certified copy or a notarized photocopy of the
applicant's unaltered, original, high school diploma or transcript or
the written results of a general educational development (GED) test
demonstrating that the applicant passed the GED test, unless the appli-
cant is applying under subsection (f) of this section;

(B) submit the application to HHSC; and

(C) submit fingerprints to the Texas Department of Pub-
lic Safety for a Federal Bureau of Investigations criminal background
check.

(2) [B] HHSC considers an application as officially sub-
mitted when HHSC receives the nonrefundable combined permit appli-
cation and examination fee payable to the Health and Human Services
Commission. The fee required by subsection (n) of this section must
accompany the application form.

f2) The general statement enrollment form must contain

HA) speeifie information regarding persenal data; eer-
tain misdemeanor and felony convictions; work experience; education;
and training;}

By astatemeﬂ%that&ﬂef%hereqﬂ#emeﬂ%smsubsee—

S astatemeﬂ%fhatfheapphe&mﬂﬂdefstaﬂds%ha{%he
application fee submitted in the permit proeess is nonrefundable;}

(D) astatement that the applicant understands that ma-
terials submitted in the application process are not returnable;}

[(E) a statement that the applicant understands that it is
a misdemeanor to falsify any information submitted to HHSC; and]
HE) the applicant's signature that has been dated and no-

tarized}
[(3) The applicant must submit a certified copy or notarized
photocopy of an unaltered original of the applicant's high school grad-
deeument demenstrating

of this seetion-]

(3) []HHSC verifies the accreditation of the high school
that issued the diploma or transcript, or the testing service or program
that certified the GED test required by paragraph (1)(A)(ii) [paragraph
3)] of this subsection. If HHSC is unable to verify the accreditation
status of the school, testing service, or program, and HHSC requests
additional documentation from the applicant to verify the accreditation
status, the applicant must provide the documentation to HHSC.

(4) [€5)] HHSC sends a notice listing the additional materi-
als required to an applicant who does not complete the application. An
application not completed within 30 days after the date of the notice
will be void.

(5) [€6)] HHSC sends notice of application acceptance, dis-
approval, or deficiency in accordance with subsection (q) of this sec-
tion.

(j) Examination. HHSC gives a written examination to each
applicant at a site HHSC determines.

(1) No final examination may be given to an applicant until
the applicant has met the requirements of subsections (e) and (i) of this
section, and if applicable, subsections (f), (g), or (h) of this section.

(2) An applicant with a disability, including an applicant
with dyslexia as defined in Texas Education Code §51.970 (relating
to Instructional Material for Blind and Visually Impaired Students and
Students with Dyslexia), may request a reasonable accommodation for
the examination under the Americans with Disabilities Act.

(3) The applicant must be tested on the subjects taught in
the training program curricula and clinical experience. The examina-
tion covers an applicant's knowledge of accurate and safe drug therapy
to clients.

(4) A training program must notify HHSC at least four
weeks before its requested examination date.

(5) HHSC determines the passing grade on the examina-
tion.

(6) HHSC notifies in writing an applicant who fails the ex-
amination.

(A) HHSC may give an applicant under subsection ()
of this section one subsequent examination, without additional pay-
ment of a fee, upon the applicant's written request to HHSC.

(B) A subsequent examination must be completed by
the date given on the failure notification. HHSC determines the site of
the examination.

(C) Another examination will not be permitted if the
student fails the subsequent examination unless the student enrolls and
successfully completes another training program.

(7) An applicant who is unable to attend the applicant's
scheduled examination due to unforeseen circumstances may be given
an examination at another time without payment of an additional fee
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upon the applicant's written request to HHSC. The examination must
be completed within 45 days from the date of the originally scheduled
examination. HHSC determines the site for the rescheduled examina-
tion.

(8) An applicant whose application for a permit will be dis-
approved under subsection (k) of this section is ineligible to take the
examination.

(k) Determination of eligibility. HHSC approves or disap-
proves all applications. HHSC sends notices of application approval,
disapproval, or deficiency in accordance with subsection (q) of this
section.

(1) HHSC denies an application for a permit if the person
has:

(A) not met the requirements of subsections (e) - (i) of
this section, if applicable;

(B) failed to pass the examination prescribed by HHSC
as set out in subsection (j) of this section;

(C) failed to or refused to properly complete or submit
any application form, endorsement, or fee, or deliberately presented
false information on any form or document required by HHSC;

(D) wviolated or conspired to violate the Texas Health
and Safety Code, Chapter 142, Subchapter B, or any provision of this
chapter; or

(E) has a criminal history that HHSC determines is a
basis for denying the permit under §557.121 of this chapter (relating to
Permitting of Persons with Criminal Backgrounds) [been convicted of
a felony or misdemeaneor if the erime directly relates to the duties and
responsibilities of a medication aide as set out in subsection (r) of this
section].

(2) [If, after review, HHSC determines that the application
should not be approved, HHSC gives the applicant written notice of the
reason for the proposed decision and of the opportunity for a formal
hearing in accordance with subsection (r) of this section.

(1) Medication aide. Home health medication aides must com-
ply with the following permit renewal requirements.

(1) When issued, a permit is valid for one year.
(2) A medication aide must renew the permit annually.

(3) The renewal date of a permit is the last day of the cur-
rent permit.

(4) Each medication aide is responsible for renewing the
permit before the expiration date. Failure to receive notification from
HHSC before the expiration date of the permit does not excuse the
medication aide's failure to file for timely renewal.

(5) A medication aide must complete a seven hour contin-
uing education program approved by HHSC before expiration of the
permit in order to renew the permit. Continuing education hours are
not required for the first renewal. After a permit is renewed for the
first time, the medication aide must earn approved continuing educa-
tion hours to have the permit renewed again.

(6) HHSC denies renewal of the permit of a medication
aide who is in violation of the Texas Health and Safety Code, Chap-
ter 142, Subchapter B, or this chapter at the time of application for
renewal.

(7) HHSC denies renewal of the permit of a medication
aide who has been convicted of a criminal offense listed in Texas Health

and Safety Code §250.006(a), or convicted of a criminal offense listed
in Texas Health and Safety Code §250.006(b) within five years before
the date HHSC receives the renewal application.

(8) HHSC denies renewal of the permit of a medication
aide who is listed as unemployable on the EMR.

(9) Home health medication aide permit renewal proce-
dures are as follows.

(A) Atleast 30 days before the expiration date of a per-
mit, HHSC sends to the medication aide at the address in HHSC records
notice of the expiration date of the permit and the amount of the renewal
fee due and a renewal form that the medication aide must complete and
return with the required renewal fee.

(B) The renewal form must include the preferred mail-
ing address of the medication aide [and information on eertain misde-
meanor and felony eonvictions]. It must be signed by the medication
aide.

(C) Medication aides will be required to submit fin-
gerprints for a Federal Bureau of Investigations criminal background
check to the Texas Department of Public Safety, if not submitted

previously.

(D) [€&)]HHSC issues arenewal permit to a medication
aide who has met all requirements for renewal.

(E) [€®)] HHSC does not renew a permit if the medica-
tion aide does not complete the required seven-hour continuing educa-
tion requirement. Successful completion is determined by the student's
instructor. An individual who does not meet the continuing education
requirement must complete a new program, application, and examina-
tion in accordance with the requirements of this section.

(F) [(E)] HHSC does not renew a permit if renewal is
prohibited by the Texas Education Code §57.491, concerning defaults
on guaranteed student loans.

(G) [E®)] If a medication aide fails to timely renew his
or her permit because the medication aide is or was on active duty with
the armed forces of the United States of America serving outside the
State of Texas, the medication aide may renew the permit pursuant to
this subparagraph.

(i) Renewal of the permit may be requested by the
medication aide, the medication aide's spouse, or an individual having
power of attorney from the medication aide. The renewal form must
include a current address and telephone number for the individual re-
questing the renewal.

(ii) Renewal may be requested before or after the ex-
piration of the permit.

(iii) A copy of the official orders or other official
military documentation showing that the medication aide is or was on
active military duty serving outside the State of Texas must be filed
with HHSC along with the renewal form.

(iv) A copy of the power of attorney from the medi-
cation aide must be filed with HHSC along with the renewal form if the
individual having the power of attorney executes any of the documents
required in this subparagraph.

(v) A medication aide renewing under this subpara-
graph must pay the applicable renewal fee.

(vi) A medication aide is not authorized to act as a
home health medication aide after the expiration of the permit unless
and until the medication aide actually renews the permit.
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(vii) A medication aide renewing under this sub-
paragraph is not required to submit any continuing education hours.

(10) A person whose permit has expired for not more than
two years may renew the permit by submitting to HHSC:

(A) the permit renewal form;
(B) all accrued renewal fees;

(C) proof of having earned, during the expired period,
seven hours in an approved continuing education program for each year
or part of a year that the permit has been expired; and

(D) proofofhaving earned, before expiration of the per-
mit, seven hours in an approved continuing education program as re-
quired in paragraph (5) of this subsection.

(11) A permit that is not renewed during the two years after
expiration may not be renewed.

(12) HHSC issues notices of permit renewal approval, dis-
approval, or deficiency must be in accordance with subsection (q) of
this section.

(m) Changes.

(1) A medication aide must notify HHSC within 30 days
after changing his or her address or name.

(2) HHSC replaces a lost, damaged, or destroyed permit
upon receipt of a completed duplicate permit request form and permit
replacement fee.

(n) Fees.
(1) The schedule of fees is:

(A) combined permit application and examination fee-
-$25;

(B) renewal fee--$15; and
(C) permit replacement fee--$5.00.
(2) All fees are nonrefundable.

(3) An applicant or home health medication aide must pay
the required fee by cashier's check or money order made payable to the
Health and Human Services Commission. All fees are nonrefundable,
except as provided by Texas Government Code, Chapter 2005.

(o) Training program requirements.

(1) An educational institution accredited by the Texas
Workforce Commission or Texas Higher Education Coordinating
Board that desires to offer a training program must file an application
for approval on an HHSC form. Programs sponsored by state agencies
for the training and preparation of its own employees are exempt from
the accreditation requirement. An approved institution may offer the
training program and a continuing education program.

(A) Allsignatures on HHSC forms and supporting doc-
umentation must be originals.

(B) The application includes:
(i) the anticipated dates of the program;
(ii)  the location(s) of the classroom course(s);
(iii)  the name of the coordinator of the program;

(iv) a list that includes the address and telephone
number of each instructor and any other person responsible for the
conduct of the program; and

(v) anoutline of the program content and curriculum
if the curriculum covers more than HHSC established curricula.

(C) HHSC may conduct an inspection of the classroom
site.

(D) HHSC sends notice of approval or proposed disap-
proval of the application to the program within 30 days of the receipt of
a complete application. Ifthe application is proposed to be disapproved
due to noncompliance with the requirements of the Texas Health and
Safety Code, Chapter 142, Subchapter B, or of this chapter, the reasons
for disapproval are given in the notice.

(E) An applicant may request a hearing on a proposed
disapproval in writing within ten days of receipt of the notice of the
proposed disapproval. The hearing must be in accordance with sub-
section (r) of this section and the Administrative Procedure Act, Texas
Government Code, Chapter 2001. If no request is made, the applicant
is deemed to have waived the opportunity for a hearing, and the pro-
posed action may be taken.

(2) The program includes, but is not limited to, the follow-
ing instruction and training:

(A) procedures for preparation and administration of
medications;

(B) responsibility, control, accountability, storage, and
safeguarding of medications;

(C) use of reference material;

(D) documentation of medications in the client's clini-
cal records, including PRN medications;

(E) minimum licensing standards for agencies covering
pharmaceutical service, nursing service, and clinical records;

(F) federal and state certification standards for partici-
pation under the Social Security Act, Title XVIII (Medicare), pertain-
ing to pharmaceutical service, nursing service, and clinical records;

(G) lines of authority in the agency, including agency
personnel who are immediate supervisors;

(H) responsibilities and liabilities associated with the
administration and safeguarding of medications;

(I) allowable and prohibited practices of a medication
aide in the administration of medication;

(J) drug reactions and side effects of medications com-
monly administered to home health clients;

(K) instruction on universal precautions; and
(L) the provisions of this chapter.

(3) The program consists of 140 hours in the following or-
der: 100 hours of classroom instruction and training, 20 hours of return
skills demonstration laboratory, ten hours of clinical experience includ-
ing clinical observation and skills demonstration under the supervision
of an RN in an agency, and ten more hours in the return skills demon-
stration laboratory. A classroom instruction and training or laboratory
hour is 50 minutes of actual classroom instruction or training or labo-
ratory time.

(A) Class time will not exceed four hours in a 24-hour
period.

(B) The completion date of the program must be a min-
imum of 60 days and a maximum of 180 days from the starting date of
the program.
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(C) Each program must follow the curricula established
by HHSC.

(4) At least seven days before the commencement of each
program, the coordinator must notify HHSC in writing of the starting
date, the ending date, the daily hours of the program, and the projected
number of students.

(5) A change in any information presented by the program
in an approved application including, but not limited to, location, in-
structorship, and content must be approved by HHSC before the pro-
gram's effective date of the change.

(6) The program instructors of the classroom instruction or
training hours must be an RN and registered pharmacist.

(A) The nurse instructor must have a minimum of two
years of full-time experience in caring for the elderly, chronically ill, or
pediatric clients or been employed full time for a minimum of two years
as an RN with a home and community support services agency. An
instructor in a school of nursing may request a waiver of the experience
requirement.

(B) The pharmacist instructor must have a minimum of
one year of experience and be currently employed as a practicing phar-
macist.

(7) The coordinator must provide clearly defined and writ-
ten policies regarding each student's clinical experience to the student,
the administrator, and the supervising nurse of the agency used for the
clinical experience.

(A) The clinical experience must be counted only when
the student is observing or involved in functions involving medication
administration and under the direct, contact supervision of an RN.

(B) The coordinator is responsible for final evaluation
of the student's clinical experience.

(8) Upon successful completion of the program, each pro-
gram issues to each student a certificate of completion, including the
program's name, the student's name, the date of completion, and the
signature of the program coordinator.

(9) Within 15 days after completion of the course, and
prior to scheduling the exam, each program must inform HHSC on
the HHSC class roster form of the satisfactory completion for each
student.

(p) Continuing education. The continuing education training
program is as follows.

(1) The program must consist of at least seven clock hours
of classroom instruction.

(2) The instructor must meet the requirements in subsec-
tion (0)(6) of this section.

(3) Each program must follow the curricula established by
HHSC.

(4) Within 15 days after completion of the course, each pro-
gram must inform HHSC on the HHSC class roster form of the name
of each medication aide who has completed the course.

(qQ) Processing procedures. HHSC complies with the follow-
ing procedures in processing applications of home health medication
aide permits and renewal of permits.

(1) The following periods of time apply from the date of
receipt of an application until the date of issuance of a written notice
that the application is complete and accepted for filing or that the ap-
plication is deficient and additional specific information is required. A

written notice stating that the application has been approved may be
sent in lieu of the notice of acceptance of a complete application. The
time periods are:

(A) letter of acceptance of an application for a home
health medication aide permit--14 days; and

(B) letter of application or renewal deficiency--14 days.

(2) The following periods of time shall apply from the re-
ceipt of the last item necessary to complete the application until the date
of issuance of written notice approving or denying the application. The
time periods for denial include notification of proposed decision and of
the opportunity, if required, to show compliance with the law and of
the opportunity for a formal hearing. An application is not considered
complete until the required documentation and fee have been submit-
ted by the applicant. The time periods are as follows:

(A) the issuance of an initial permit--90 days;
(B) the letter of denial for a permit--90 days; and
(C) the issuance of a renewal permit--20 days.

(3) In the event an application is not processed in the time
period stated in paragraphs (1) and (2) of this subsection, the applicant
has the right to request reimbursement of all fees paid in that particular
application process. Request for reimbursement is made to the Home
Health Medication Aide Permit Program. If the director of the Home
Health Medication Aide Permit Program does not agree that the time
period has been violated or finds that good cause existed for exceeding
the time period, the request will be denied.

(4) Good cause for exceeding the time period exists if the
number of applications for initial home health medication aide permits
and renewal permits exceeds by 15 percent or more the number of ap-
plications processed in the same calendar quarter of the preceding year;
another public or private entity relied upon by HHSC in the application
process caused the delay; or any other condition exists giving HHSC
good cause for exceeding the time period.

(5) If a request for reimbursement under paragraph (3) of
this subsection is denied by the director of the Home Health Medi-
cation Aide Permit Program, the applicant may appeal to the HHSC
commissioner for a timely resolution of any dispute arising from a vi-
olation of the time periods. The applicant must give written notice
to the HHSC commissioner that the applicant requests full reimburse-
ment of all fees paid because the application was not processed within
the applicable time period. The applicant must mail the reimbursement
request to Health and Human Services Commission, John H. Winters
Human Services Complex, 701 W. 51st St., P.O. Box 149030, Austin,
Texas 78714-9030. The director of the Home Health Medication Aide
Permit Program must submit a written report of the facts related to the
processing of the application and of any good cause for exceeding the
applicable time period to the HHSC commissioner. The HHSC com-
missioner provides written notice of the commissioner's decision to the
applicant and the director of the Home Health Medication Aide Permit
Program. An appeal is decided in the applicant's favor if the applicable
time period was exceeded and good cause was not established. If the
appeal is decided in favor of the applicant, HHSC reimburses, in full,
all fees paid in that particular application process.

(r) Denial, suspension, or revocation.

(1) HHSC may deny, suspend, emergency suspend, or re-
voke a permit or program approval if the medication aide or program
fails to comply with any provision of the Texas Health and Safety Code,
Chapter 142, Subchapter B, or this chapter.
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(2) HHSC may also take action under paragraph (1) of this
subsection for fraud, misrepresentation, or concealment of material fact
on any documents required to be submitted to HHSC or required to be
maintained or complied by the medication aide or program pursuant to
this chapter.

(3) HHSC may suspend or revoke an existing permit or
program approval or disqualify a person from receiving a permit or
program approval because of a person's criminal history that HHSC
determines is a basis for denying the permit under §557.121 of this
chapter (relating to Permitting of Persons with Criminal Backgrounds).
[conviction of a felony or misdemeanor if the erime directly relates
to the duties and responsibilities of a home health medication aide or
training program- In determining whether a convietion direetly relates;
HHSC considers the elements set forth in Texas Oceupations Code
§55.022 and §55.023.]

(4) If HHSC proposes to deny, suspend, or revoke a home
health medication aide permit or to rescind a home health medication
aide program approval, HHSC notifies the medication aide or home
health medication aide program by certified mail, return receipt re-
quested, of the reasons for the proposed action and offers the medi-
cation aide or home health medication aide program an opportunity for
a hearing.

(A) The medication aide or home health medication
aide program must request a hearing within 15 days after receipt of the
notice. Receipt of notice is presumed to occur on the tenth day after
the notice is mailed to the last address known to HHSC unless another
date is reflected on a United States Postal Service return receipt.

(B) The request must be in writing and submitted to the
Health and Human Services Commission, Medication Aide Program,
Mail Code E-416, P.O. Box 149030, Austin, Texas 78714-9030.

(C) If the medication aide or home health medication
aide program does not request a hearing, in writing, 15 days after re-
ceipt of the notice, the medication aide or home health medication aide
program is deemed to have waived the opportunity for a hearing and
the proposed action is taken.

(5) HHSC may suspend a permit to be effective immedi-
ately when the health and safety of persons are threatened. HHSC no-
tifies the medication aide of the emergency action by certified mail,
return receipt requested, or personal delivery of the notice and of the
effective date of the suspension and the opportunity for the medication
aide to request a hearing.

(6) All hearings are governed by Texas Government Code,
Chapter 2001, and 1 TAC §§357.481 - 357.490.

(7) If the medication aide or program fails to appear or be
represented at the scheduled hearing, the medication aide or program
has waived the right to a hearing and the proposed action is taken.

(8) If HHSC suspends a home health medication aide per-
mit, the suspension remains in effect until HHSC determines that the
reason for suspension no longer exists, revokes the permit, or deter-
mines not to renew the permit. HHSC investigates before making a
determination.

(A) During the time of suspension, the suspended med-
ication aide must return the permit to HHSC.

(B) 1If a suspension overlaps a renewal date, the sus-
pended medication aide may comply with the renewal procedures in
this chapter; however, HHSC does not renew the permit until HHSC
determines that the reason for suspension no longer exists.

(9) If HHSC revokes or does not renew a permit, a person
may reapply for a permit by complying with the requirements and pro-
cedures in this chapter at the time of reapplication.

(A) HHSC may refuse to issue a permit if the reason for
revocation or nonrenewal continues to exist.

(B) When a permit is revoked or not renewed, a medi-
cation aide must immediately return the permit to HHSC.

$557.129.  Alternate Licensing Requirements for Military Service.
(a) Fee waiver based on military experience.

(1) HHSC waives the combined permit application and ex-
amination fee described in §557.109(c)(1)(A) of this chapter (relating
to Application Procedures) and §557.128(n)(1)(A) of this chapter (re-
lating to Home Health Medication Aides) and the permit application fee
described in §557.125(f)(1) of this chapter (relating to Requirements
for Corrections Medication Aides) for an applicant if HHSC receives
and approves a request for a waiver of fees from the applicant in accor-
dance with this subsection.

(2) To request a waiver of fees under this subsection, an
applicant must submit a written request for a waiver with the applicant's
application for a permit submitted to HHSC in accordance with this
section. The applicant must include with the request:

(A) documentation of the applicant's status as a military
service member, [ef] military veteran, or military spouse that is accept-
able to HHSC; [and]

(B) documentation of the type and dates of the service,
training, and education the applicant received and an explanation as to
why the applicant's military service, training or education substantially
meets all of the requirements for a permit under this chapter; and [-]

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the ap-
plicant by a state of the United States or a foreign government; and

(it) acopy of a current military service order issued
to the applicant's spouse by the armed forces of the United States, the
State of Texas, or another state.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state; and

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state.

(4) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(5) HHSC approves a request for a waiver of fees submit-
ted in accordance with this subsection if HHSC determines that the
applicant is a military service member or a military veteran and the ap-
plicant's military service, training, or education substantially meets all
of the requirements for licensure under this chapter.

(b) Fee waiver based on reciprocity.

(1) HHSC waives the combined permit application and
examination fee described in §557.109(c)(1)(A) of this chapter and
§557.128(n)(1)(A) of this chapter and the permit application fee
described in §557.125(f)(1) of this chapter for an applicant if HHSC
receives and approves a request for a waiver of fees from the applicant
in accordance with this subsection.
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(2) To request a waiver of the fee under this subsection, an
applicant must include a written request for a waiver of the fee with the
applicant's application that is submitted to HHSC in accordance with
§557.128(h) of this chapter. The applicant must include with the re-
quest documentation of the applicant's status as a military service mem-
ber, military veteran, or military spouse that is acceptable to HHSC.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the ap-
plicant by a state of the United States or a foreign government; and

(i) acopy of a current military service order issued
to the applicant's spouse by the armed forces of the United States, the
State of Texas, or another state.

(4) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(5) HHSC approves a request for a waiver of the fee sub-
mitted in accordance with this subsection if HHSC determines that:

(A) the applicant holds a license, registration, certifi-
cate, or permit as a medication aide in good standing in another juris-
diction with licensing requirements substantially equivalent to or that
exceed the requirements for a permit under this chapter; and

(B) the applicant is a military service member, a mili-
tary veteran, or a military spouse.

(c) Additional time for permit renewal.

(1) HHSC gives a medication aide an additional two years
to complete the permit renewal requirements described in §557.115 of
this chapter (relating to Permit Renewal)[;] if HHSC receives and ap-
proves a request for additional time to complete the permit renewal re-
quirements from a medication aide in accordance with this subsection.

(2) To request additional time to complete permit renewal
requirements, a medication aide must:

(A) submit a written request for additional time to
HHSC before the expiration date of the medication aide's permit; and

(B) include, along with the request, documentation of
the medication aide's status as a military service member that is ac-
ceptable to HHSC, which includes a copy of a current military service
order issued to the medication aide by the armed forces of the United
States, the State of Texas, or another state.

f2) To request additional time to complete permit renewal
requirements; a medication aide must submit a written request for addi-
tional time to HHSC before the expiration date of the medication aide's
tation of the medication aide's status as a military service member that
is aceeptable to HHSC: Documentation as a military service member
that is aceeptable to HHSC includes a eopy of a current military service
order issued to the medication aide by the armed forees of the United
States; the State of Texas; or another state-}

(3) If HHSC requests additional documentation, the medi-
cation aide must submit the requested documentation.

(4) HHSC approves a request for two additional years to
complete permit renewal requirements submitted in accordance with
this subsection if HHSC determines that the medication aide is a mili-
tary service member, except HHSC does not approve a request it HHSC
granted the medication aide a previous extension and the medication
aide has not completed the permit renewal requirements during the
two-year extension period.

(5) Ifamedication aide does not submit the written request
described by paragraph (2) of this subsection before the expiration date
of the medication aide's permit, HHSC will consider a request after
the expiration date of the permit if the medication aide establishes to
the satisfaction of HHSC that the request was not submitted before the
expiration date of the medication aide's permit because the medication
aide was serving as a military service member at the time the request
was due.

(d) Renewal of expired permit.

(1) HHSC renews an expired permit if HHSC receives and
approves a request for renewal from a former medication aide in accor-
dance with this subsection.

(2) Torequest renewal of an expired permit, a former med-
ication aide must submit a written request with a permit renewal ap-
plication within five years after the former medication aide's permit
expired. The former medication aide must include with the request
documentation of the former medication aide's status as a military ser-
vice member, military veteran, or military spouse that is acceptable to
HHSC.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of a
current military service order issued to the former medication aide by
the armed forces of the United States, the State of Texas, or another
state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the former medication aide by the
armed forces of the United States, the State of Texas, or another state;
and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the for-
mer medication aide by a state of the United States or a foreign gov-
ernment; and

(ii) a copy of a current military service order issued
to the former medication aide's spouse by the armed forces of the
United States, the State of Texas, or another state.

(4) IfHHSC requests additional documentation, the former
medication aide must submit the requested documentation.

(5) HHSC approves a request for renewal of an expired per-
mit submitted in accordance with this subsection if HHSC determines
that:

(A) the former medication aide is a military service
member, military veteran, or military spouse;

(B) the former medication aide has not committed an
offense listed in Texas Health and Safety Code §250.006(a) and has
not committed an offense listed in Texas Health and Safety Code
§250.006(b) during the five years before the date the former medica-
tion aide submitted the initial permit application;

(C) the former medication aide is not listed on the EMR;
and
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(D) the former medication aide is not listed on the NAR.
(e) Recognition of Out-of-State Permit of Military Spouse.

(1) A military spouse may engage in the practice of a med-
ication aide in Texas without obtaining a permit, according to the ap-
plication requirements of §557.103 of this chapter (relating to Require-
ments for Administering Medications), §557.125 of this chapter (relat-
ing to Requirements for Corrections Medication Aides) or §557.128 of
this chapter (relating to Home Health Medication Aides), if the spouse:

(A) is currently licensed in good standing by another
jurisdiction that has permitting requirements substantially equivalent
to the requirements for a permit in Texas;

(B) notifies HHSC in writing of the spouse's intent to
practice in Texas;

(C) submits to HHSC proof of the spouse's residence in

is in compliance with other laws and regulations applicable to medica-
tion aides in Texas.

(4) Upon verification from the permitting jurisdiction of
the military spouse's permit, and if the permit is substantially equiv-
alent to a Texas permit, HHSC shall issue a confirmation that HHSC
has verified the spouse's permit in the other jurisdiction and a permit to
practice as a medication aide in Texas.

(5) The permit issued under paragraph (4) of this subsec-
tion will expire three years from date of issuance or when the military
service member is no longer stationed at a military installation in Texas,
whichever comes first. The license issued under paragraph (4) of this
subsection may not be renewed.

(6) HHSC replaces a lost, damaged, or destroyed permit for
a military spouse as provided in §557.117 of this chapter (relating to
Changes), but the military spouse does not pay the replacement permit

this state and a copy of the spouse's military identification; and
(D) receives from HHSC:

(i) confirmation that HHSC has verified the spouse's
permit in the other jurisdiction; and

(i) a permit to practice as a medication aide in

Texas.

(2) HHSC will review and evaluate the following criteria
when determining whether another state's permitting requirements
are substantially equivalent to the requirement for a permit under the
statutes and regulations of this state:

(A) whether the other state requires an applicant to pass
an examination that demonstrates competence in the field to obtain the

permit;

(B) whether the other state requires an applicant to meet
any experience qualifications to obtain the permit;

(C) whether the other state requires an applicant to meet
education qualifications to obtain the permit;

(D) whether the other state denies an application for
permit from an applicant who has been convicted of an offense con-
taining elements similar to offenses listed in §557.121(b) of this sub-

chapter; and
(E) the other state's permit requirements, including the

scope of work authorized to be performed under the permit issued by
the other state.

(3) The military spouse must submit:

(A) a written request to HHSC for recognition of the
spouse's permit issued by the other state;

(B) any form and additional information regarding the
permit issued by the other state required by the rules of the specific pro-
gram or division within HHSC that licenses the business or occupation;

(C) proof of residence in this state, which may include
a copy of the permanent change of station order for the military service
member to whom the military spouse is married;

(D) a copy of the military spouse's identification card;

(E) proof the military service member is stationed at a
military installation in Texas; and

(F) proof that fingerprints submitted to the Texas De-
partment of Public Safety for a Federal Bureau of Investigations crimi-
nal background check enable HHSC to confirm that the military spouse

fee.

(7) The military spouse shall comply with all applicable
laws, rules, and standards of this state, including applicable Texas
Health and Safety Code and Texas Administration Code provisions.

(8) HHSC may withdraw or modify the verification letter
for reasons including:

(A) the military spouse fails to comply with subsection
(1) of this section; or

(B) the military spouse's licensure required under para-
graph (1)(A) of this subsection expires or is suspended or revoked in
another jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2021.

TRD-202103378

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 438-3161

¢ ¢ ¢

CHAPTER 902. CONTINUITY OF
SERVICES--TRANSFERRING INDIVIDUALS
FROM STATE SUPPORTED CENTERS TO
STATE HOSPITALS

26 TAC §902.1

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes new §902.1, concern-
ing Transfer of an Individual from a State Supported Living Cen-
ter to a State Hospital.

BACKGROUND AND PURPOSE

The purpose of the proposed new rule is to reflect the move of the
state hospitals from the Department of State Health Services to
HHSC by moving an HHSC rule from Texas Administrative Code
(TAC) Title 25, Chapter 412, Subchapter F to

26 TAC Chapter 902 to consolidate HHSC rules. The current
rule will be repealed from 25 TAC, updated, and placed in 26
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TAC Chapter 902. The proposed rule has updated agency infor-
mation and appropriate population language. The rule repeal in
25 TAC Chapter 412, Subchapter F is proposed simultaneously
elsewhere in this issue of the Texas Register.

SECTION-BY-SECTION SUMMARY

The proposed new §902.1 provides parameters for the transfer
of individuals who have been committed or voluntarily admitted
to a state supported living center (SSLC) from an SSLC to a state
hospital.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rule will create a new rule;

(6) the proposed rule will not expand, limit, or repeal existing
rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. Under the proposed rule there are no require-
ments to alter current business practices and there are no new
fees or costs imposed.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Timothy E. Bray, State Hospitals Associate Commissioner, has
determined that for each year of the first five years the rule is
in effect, the public benefit is the placement of an HHSC rule in
Title 26 of TAC so it is easier to locate.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
there are no requirements to alter current business practices and
there are no new fees or costs imposed.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to HHSC,
Mail Code E619, P.O. Box 13247, Austin, Texas 78711-3247, or
by email to HealthandSpecialtyCare@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R066" in the subject
line.

STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Health and Safety Code §591.004 which provides that the Ex-
ecutive Commissioner of HHSC shall adopt rules to ensure the
implementation of Title 7, Subtitle D, Texas Health and Safety
Code.

The new section affects Texas Government Code §531.0055
and Texas Health and Safety Code Chapter 594, Subchapter C,
which governs the transfer of residents from a state supported
living center to a state hospital.

$902.1.  Transfer of an Individual from a State Supported Living Cen-
ter to a State Hospital.

(a) Transfer of an individual committed to a state supported
living center (SSLC).

(1) Anindividual committed to an SSLC for residential ser-
vices may be transferred to a state hospital for mental health care if a
licensed physician of the SSLC determines after an examination that
care, treatment, and rehabilitation in a state hospital is in the best inter-
est of the individual.

(2) The individual will be returned to the SSLC within 30
calendar days unless a court order transferring the individual is ob-
tained by the state hospital as described in paragraph (3) of this sub-
section.

(3) Ifthe state hospital determines hospitalization of the in-
dividual is necessary for longer than 30 calendar days, the state hospital
will request from the committing court an order transferring the indi-
vidual to the state hospital. In support of the request, the state hospital
will submit two certificates of medical examination for a mental illness
to the court, as described in Texas Health and Safety Code §574.011,
stating that the individual:

(A) is aperson with a mental illness; and

(B) requires observation or treatment in the state hospi-

tal.
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(4) If the state hospital determines an individual who has
been transferred to a state hospital under a court order no longer re-
quires hospitalization, the state hospital will request that the commit-
ting court approve the return of the individual to the SSLC, in accor-
dance with Texas Health and Safety Code §594.045.

(b) Transfer of an Individual voluntarily admitted to an SSLC.
An individual admitted to an SSLC under a regular voluntary admission
for residential services may be transferred to a state hospital only if the
individual consents to the transfer.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2021.

TRD-202103380

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 10, 2021
For further information, please call: (512) 438-3049

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.3

The Texas Board of Criminal Justice (board) proposes amend-
ments to §151.3, concerning the Operating Procedures for the
Texas Board of Criminal Justice. The amendments are proposed
in conjunction with a proposed rule review of §151.3 as pub-
lished in another section of the Texas Register. The proposed
amendments allow meetings of the board to be held at a location
in Texas as determined by the board Chairman. The proposed
amendments have been reviewed by legal counsel and found to
be within the board's authority to adopt.

Ron Steffa, Chief Financial Officer for the Texas Department of
Criminal Justice, has determined that for each year of the first
five years the proposed amendments will be in effect, enforcing
or administering the proposed amendments will not have fore-
seeable implications related to costs or revenues for state or lo-
cal government because the proposed amendments merely al-
low board meetings to be held in more locations within Texas.

Mr. Steffa has also determined that for each year of the first
five-year period, there will not be an economic impact on per-
sons required to comply with the rules because the proposed
amendments merely allow board meetings to be held in more
locations within Texas. There will not be an adverse economic
impact on small or micro businesses or on rural communities.
Therefore, no regulatory flexibility analysis is required.

The anticipated public benefit, as a result of enforcing the pro-
posed amendments, will be to allow flexibility in scheduling the
location of board meetings. No cost will be imposed on regulated
persons.

The proposed amendments will have no impact on government
growth; no impact on local employment; no creation or elimi-
nation of a government program; no creation or elimination of
employee positions; no increase or decrease in future legisla-
tive appropriations to the TDCJ; no increase or decrease in fees
paid to the TDCJ; no new regulation and no effect on an existing
regulation; no increase or decrease in the number of individuals
subject to the rule; and no effect upon the economy. The pro-
posed amendments will not constitute a taking.

Comments should be directed to the Office of the General
Counsel, Texas Department of Criminal Justice, P.O. Box 4004,
Huntsville, Texas 77342, ogccomments@tdcj.texas.gov. Written
comments from the general public must be received within 30
days of the publication of this rule in the Texas Register.

The amendments are proposed under Texas Government Code
§8§492.005-.007, which authorizes the organization of the board,
establishes requirements of board meetings, and requires an op-
portunity for the public to appear before the board; §492.013,
which authorizes the board to adopt rules; and §§551.001-.146,
which establishes requirements for open meetings.

Cross Reference to Statutes: None.

$§151.3.  Texas Board of Criminal Justice Operating Procedures.

(a) General. This section establishes operating procedures for
the Texas Board of Criminal Justice (TBCJ) to conduct business.

(b) Organization.

(1) The TBCJ is a nine member body appointed by the gov-
ernor to oversee the Texas Department of Criminal Justice (TDCJ). The
TBCJ chairman is designated by and serves at the request of the gov-
ernor pursuant to Texas Government Code §492.005.

(2) The TBCIJ shall elect a vice-chairman and a secretary
each odd-numbered year. The vice-chairman shall preside over meet-
ings in the chairman's absence, and either the chairman or the secretary
shall execute any necessary documents.

(3) The chairman, on behalf of the TBCJ, is empowered
to appoint members of the TBCJ to be members or chairs of standing
or limited-purpose committees, or to serve as liaisons to the TBCJ on
particular subject areas or divisions within the TDCJ's jurisdiction, or
both. The purpose of a committee, if appointed, is to have certain mem-
bers become particularly familiar with various issues and to facilitate
discussion and recommend potential strategies as appropriate.

(4) The TBCJ chairman may appoint non-members to sit
on a committee in an advisory capacity; however, advisory members
are non-voting members and cannot be reimbursed for expenses in-
curred in this capacity.

(c) Meetings.

(1) The TBCJ shall attempt to hold a regular meeting at
least every other month of the year, but shall meet at least once each
quarter of the calendar year pursuant to Texas Government Code
§492.006. Special called meetings can be held at the discretion of the
TBC]J chairman.

(2) TBCIJ meetings shall be held at a location in Texas as
determined by the TBCJ chairman [in Austin or Huntsville; Texas]. If
the TBCJ uses video conference technology to convene a meeting, at
least one conference site must be located in Huntsville or Austin, Texas.
To convene a video conference meeting, a quorum of the TBCJ must be
present at one of the video conference sites. The other members may
convene using the technology from remote sites.

PROPOSED RULES September 10, 2021 46 TexReg 5761


mailto:ogccomments@tdcj.texas.gov

(A) During a TBCJ meeting convened as a video con-
ference meeting, any member shall be considered absent from any por-
tion of the meeting during which audio or video communication with
the member is lost or disconnected.

(B) The TBCJ may continue the meeting only if a quo-
rum remains present at the meeting location.

(3) The agenda and date for the TBCJ meetings shall be
set by the TBCJ chairman in consultation with the TDCJ executive
director.

(4) The agenda for committee meetings shall be set by the
TBCIJ chairman in consultation with the committee's chairman and the
TDCIJ executive director. If the TBCJ committee uses video conference
technology to convene a meeting, at least one conference site must be
located in Huntsville or Austin. To convene a video conference meet-
ing, a quorum of the committee must be present at one of the video
conference sites. The other member(s) may convene using the tech-
nology from remote sites.

(5) A majority of the TBCJ, or of a committee of the TBCJ,
constitutes a quorum for the convening of and transaction of business
at any meeting. A quorum of a committee with two members consists
of both members.

(6) A quorum of a committee does not include its advisory
member.

(7) Meetings of the TBCJ and its committees shall be con-
ducted according to standard parliamentary procedures.

(8) TBCIJ meetings are governed by the Texas Open Meet-
ings Act, Texas Government Code §§551.001-.146.

(9) The TDCIJ executive director shall ensure members are
provided the materials necessary to conduct the business of the TBCJ
and its committees well in advance of the meetings.

(10) The TDCIJ executive director shall ensure the minutes
of each meeting are prepared, retained, and filed with the Legislative
Reference Library, and made available to the public. The minutes shall
state the subject matter of each deliberation and shall indicate each vote,
order, decision, or other action taken by the TBCJ.

(11)  Requests by the public to make presentations or com-
ments to the TBCJ are governed by 37 Texas Administrative Code
§151.4, pursuant to Texas Government Code §§492.007 and 551.042.

(12) The TBCIJ shall approve meeting minutes for any
committees deleted, renamed, or for which their limited-purpose has
concluded.

(13) Prior to each regularly scheduled meeting, the TBCJ
shall offer the opportunity for:

(A) The presiding officer of the Board of Pardons and
Paroles or a designee of the presiding officer to present any item relat-
ing to the operation of the parole system and other matters of mutual
interest determined by the presiding officer to require the TBCJ's con-
sideration, pursuant to Texas Government Code §492.006;

(B) The chairman of the Judicial Advisory Council
(JAC) to the Community Justice Assistance Division and the TBCJ
to present any item relating to the operation of the community justice
system and other matters of mutual interest determined by the JAC
chairman to require the TBCJ's consideration, pursuant to Texas
Government Code §492.006;

(C) The TDCIJ executive director to present any item
relating to the TDCJ as determined by the executive director or the
TBCJ chairman;

(D) The TBCJ chairman to present any item relating to
the TBCJ or the TDCJ as determined by the TBCJ chairman in consul-
tation with the TDCJ executive director;

(E) The chairman or designee of the Correctional Man-
aged Health Care Committee (CMHCC) to present on the CMHCC's
policy decisions, the financial status of the correctional health care sys-
tem, and corrective actions taken by or required of the TDCJ or the
health care providers; and

(F) The chairman of the Advisory Committee on Of-
fenders with Medical or Mental Impairments (ACOOMMI) or a de-
signee of the ACOOMMI chairman to present any item related to of-
fenders with medical or mental impairments.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2021.

TRD-202103385

Kristen Worman

General Counsel

Texas Department of Criminal Justice

Earliest possible date of adoption: October 10, 2021
For further information, please call: (936) 437-6700

¢ ¢ ¢

37 TAC §151.53

The Texas Board of Criminal Justice (board) proposes new rule
§151.53, Family Leave Pool. The purpose of the new rule is to
establish a family leave pool in compliance with House Bill 2063,
87th Leg., R.S. The proposed rule has been reviewed by legal
counsel and found to be within the board's authority to adopt.

Ron Steffa, Chief Financial Officer for the Texas Department of
Criminal Justice, has determined that for each year of the first
five years the proposed rule will be in effect, enforcing or ad-
ministering the proposed rule will not have foreseeable implica-
tions related to costs or revenues for state or local government
because the proposed rule will be administered using existing
staffing and processes.

Mr. Steffa has also determined that for each year of the first
five-year period, there will not be an economic impact on per-
sons required to comply with the rules because the proposed
rule does not require compliance by any persons. There will not
be an adverse economic impact on small or micro businesses or
on rural communities. Therefore, no regulatory flexibility analy-
sis is required.

The anticipated public benefit, as a result of enforcing the pro-
posed rule, will be to provide TDCJ employees paid leave to at-
tend to important family events and illnesses. No cost will be
imposed on regulated persons.

The proposed rule will have no impact on government growth;
no impact on local employment; no creation or elimination of
employee positions; no increase or decrease in future legisla-
tive appropriations to the TDCJ; no increase or decrease in fees
paid to the TDCJ; no new regulation and no effect on an existing
regulation; no increase or decrease in the number of individuals
subject to the rule; and no effect upon the economy. The pro-
posed rule will create a family leave pool in compliance with HB
2063, 87th Leg., R.S. The proposed rule will not constitute a tak-

ing.
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Comments should be directed to the Office of the General
Counsel, Texas Department of Criminal Justice, P.O. Box 4004,
Huntsville, Texas 77342, ogccomments@tdcj.texas.gov. Written
comments from the general public must be received within 30
days of the publication of this rule in the Texas Register.

The amendments are proposed under Texas Government Code
§492.013, which authorizes the board to adopt rules; and
§661.022, which requires the board to adopt rules and prescribe
procedures relating to the operation of a family leave pool.

Cross Reference to Statutes: None.
§151.53.  Family Leave Pool.

(a) Definitions. Family Leave Pool Administrator is the Hu-

man Resources Division director or designee.

(b) Procedures.

(1) All contributions to the Texas Department of Criminal
Justice (TDCJ) family leave pool are voluntary. Employees who con-
tribute accrued sick or vacation leave hours to the TDCJ family leave
pool may not designate the contributed hours for use by a specific em-
ployee. An employee who contributes accrued sick or vacation leave
hours to the family leave pool may not withdraw the contributed hours
of sick or vacation leave. There is no limitation for frequency of dona-
tions.

(2) An employee may only withdraw time from the family
leave pool in case of:

(A) the birth of a child;

(B) the placement of a foster child or adoption of a child
under 18 years of age;

(C) theplacement of any person 18 years of age or older
requiring guardianship;

(D) aserious illness to an immediate family member or
the employee, including a pandemic-related illness; or

(E) an extenuating circumstance created by an ongoing
pandemic, including providing essential care to a family member.

(3) The family leave pool administrator shall determine the
amount of time that an employee may withdraw from the family leave
pool. Any family leave pool time granted qualifies as sick leave.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2021.

TRD-202103386

Kristen Worman

General Counsel

Texas Department of Criminal Justice

Earliest possible date of adoption: October 10, 2021
For further information, please call: (936) 437-6700
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