TITLE 19. EDUCATION

Government Growth Impact Statement

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;

CHAPTER 1. AGENCY ADMINISTRATION
SUBCHAPTER G. APPLY TEXAS ADVISORY
COMMITTEE

(4) the rules will not require an increase or decrease in fees paid
to the agency;

19 TAC §1.130

(5) the rules will not create a new rule;

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Title 19, Part 1, Chapter 1, Subchapter G, §1.130, concerning Apply Texas Committee Membership and Officers. Specifically, this
amendment will change the number of representatives from public community, technical, or state colleges with enrollment between 10,000 - 15,999 students from four to three and add one
school district representative to the advisory committee.

(6) the rules will not limit an existing rule;

The advisory committee provides the Board with advice and recommendations regarding the Apply Texas Common Application
System. This change will align with the agency's authority under Texas Education Code, Section 51.762, which requires the
Coordinating Board to adopt by rule a common admission application in consultation with high school counselors and an advisory committee composed of representatives of general academic teaching institutions, junior college districts, public state
colleges, public technical institutes, and private or independent
institutions of higher education, and all institutions of higher education that admit freshman-level students.
Laura Brennan, Assistant Commissioner for College and Career
Advising, has determined that for each of the first five years the
sections are in effect there would be no fiscal implications for
state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs to
the state and to local governments as a result of enforcing or administering the rule. There are no estimated losses or increases
in revenue to the state or to local governments as a result of enforcing or administering the rule.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Laura Brennan, Assistant Commissioner for College and Career
Advising, has also determined that for each year of the first five
years the section is in effect, the public benefit anticipated as
a result of administering the section will include school district
representation on the common application advisory committee.
There are no anticipated economic costs to persons who are
required to comply with the sections as proposed.

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Laura Brennan, Assistant Commissioner for College and Career Advising,
P.O. Box 12788, Austin, Texas 78711-2788, or via email at
CRI@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.
The amendment is proposed under Texas Education Code, Section 51.762, which requires the Coordinating Board to adopt by
rule a common admission application form in consultation with
high school counselors and an advisory committee composed of
representatives of general academic teaching institutions, junior
college districts, public state colleges, public technical institutes,
and private or independent institutions of higher education, and
all institutions of higher education that admit freshman-level students.
The proposed amendment affects Texas Education Code Sections 51.762, 51.763 and 61.0331(1) and rules in Title 19, Texas
Administrative Code, Chapter 1 and Chapter 4, Section 4.10.
§1.130. Committee Membership and Officers.
(a) Membership shall consist of admissions administrators
from Texas public institutions of higher education and participating
private or independent institutions of higher education, all as defined
by Texas Education Code, §61.003, that use the Apply Texas System.
(b) Membership on the committee should include:
(1) four representatives from public universities with enrollment of more than 30,000 students in previous fall semester;
(2) three representatives from public universities with enrollment between 10,000 - 30,000 students in previous fall semester;
(3) three representatives from public universities with enrollment between 0 - 9,999 students in previous fall semester;
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(4) one representative from public universities using the
graduate application in the Apply Texas System not selected from paragraphs (1) - (3) of this subsection;
(5) three representatives from public community, technical, or state colleges with enrollment of more than 16,000 students in
previous fall semester;
(6) three [four] representatives from public community,
technical, or state colleges with enrollment between 10,000 - 15,999
students in previous fall semester;
(7) three representatives from public community, technical, or state colleges with enrollment between 0 - 9,999 students in
previous fall semester;
(8) two representatives from participating private or independent institutions; [and]
(9)
(10)

one undergraduate student representative; and [.]
one school district representative.

(c) Interested persons, such as members of the Texas Association of Collegiate Registrars and Admissions Officers, Council of Public University Presidents and Chancellors, Texas Association of Community Colleges, Independent Colleges and Universities of Texas and
legislative and governmental relations staff shall be regularly advised
of committee meetings.
(d) In accordance with the Texas Government Code,
§2110.002(a), the number of committee members shall not exceed
twenty-four (24).
(e) Members of the committee shall annually select co-chairs,
one from a four-year and one from a two-year institution, who will be
responsible for conducting meetings and conveying committee recommendations to the Board.
(f) Members shall serve staggered terms of up to three years.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202571
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6585

♦

♦

♦

CHAPTER 2. ACADEMIC AND WORKFORCE
EDUCATION
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§2.1 - 2.11
The Texas Higher Education Coordinating Board (Board) proposes a new chapter in its rules in Title 19, Texas Administrative
Code, Part 1, Chapter 2, concerning academic planning, policy,
and programs.
The Board rules governing program approval are currently
located in multiple chapters of the Texas Administrative Code.
While, over time, the Board has reviewed and updated the
program approval process on an ad hoc basis, the Board has

47 TexReg 4220

July 22, 2022

Texas Register

not conducted a comprehensive, holistic review of these rules
and policies in recent years. As a result, it may be challenging
for an institution to determine which rules and processes it must
follow to obtain approval for each program. Through this rule
revision, the Board seeks to create an efficient, streamlined,
coherent, and transparent process for an institution to quickly
identify the steps necessary to obtain approval and maintain
compliance.
This chapter will become effective for proposals with required
Planning Notifications submitted on or after June 1, 2023. For
programs not requiring a Planning Notification submission, the
rules are effective for a proposal when submitted by the institution on or after September 1, 2023. All other rules, including
rules not related to program approval, will take effect September 1, 2023. The Board will later repeal the existing, superseded
rules.
Proposed new rules in Title 19, Texas Administrative Code, Part
1, Chapter 2, Subchapter A, §§2.1 - 2.11, concerning the general
provisions for chapter 2, will set out the policies and procedures
institutions must follow to make administrative requests related
to academic planning, policy, and programs. Specifically, this
new section will contain definitions that apply to the entire chapter, explain the Board's approval endpoints for various request
types, outline general broadly applicable quality criteria all academic programs must meet, and similar matters.
The General Provisions subchapter contains critical criteria applying uniformly to all administrative and program request types.
The provisions in this subchapter provide an important foundational basis for the Board to carry out the responsibilities to regulate higher education assigned by the legislature. This rule
structure enables the Board to carry out these duties with uniformity and consistency and gives institutions predictable processes and timelines.
Texas Education Code §61.051 tasks the Board with coordinating the efficient and effective use of higher education resources
and avoiding unnecessary duplication, and also with implementing the state's long-range master plan for higher education.
Texas Education Code §61.0512 states that a public institution
of higher education may not offer any new degree program
without Board approval. The Board maintains the list of degrees
and certificates with official approval under this statute in the
institution's Program Inventory. Texas Education Code §61.035
gives the Board authority to conduct compliance monitoring to
ensure the accuracy of information reported by institutions of
higher education and used for policymaking decisions. Texas
Education Code §61.003 contains definitions commonly used in
higher education regulation.
Rule 2.1, Purpose, sets out the purpose of the chapter as a
whole, to establish governance processes for academic and
workforce program planning, approval, and implementation.
Rule 2.2, Authority, lists the sections of the Texas Education
Code that grant the Board authority over academic planning and
program approvals.
Rule 2.3, Definitions, lists definitions broadly applicable to all
subchapters of chapter 2. This rule uses Texas Education Code
§61.003 to define categories of institutions.
Rule 2.4, Types of Approval Required, lays out four approval
pathways at the agency for institutions submitting administrative and program requests. The first, Notification Only, is for
minor requests, and states that approval is obtained after the

institution submits a notification and obtains confirmation from
Board Staff. The second, Assistant Commissioner Approval,
requires Assistant Commissioner approval for requests and has
two subcomponents, Regular Review and Expedited Review.
The third, Commissioner Approval, requires approval by the
Commissioner of Higher Education. The fourth, Board Approval,
requires approval by the Higher Education Coordinating Board's
governing body.
Rule 2.5, General Criteria for Program Approval, contains a list
of nine general criteria broadly applicable to all new program requests. These general criteria align with several statutory provisions: Texas Education Code §61.0512, which requires the
Board to consider program need, financing, faculty and other
resources, and academic standards when reviewing programs;
and Texas Education Code §61.051, which tasks the Board with
developing the state's long-range master plan for higher education and pursuing its strategic implementation through policymaking.
Rule 2.6, Administrative Completeness, lists the required criteria
for a submission or request from an institution to be deemed "administratively complete." This rule allows the Board to carry out
the requirement in Texas Education Code §61.0512(a) that the
Board must specify by rule the elements that constitute a completed application for a new program and make a determination
of administrative completeness.
Rule 2.7, Informal Notice and Comment on Proposed Local Programs, creates an opportunity for other institutions of higher education to submit a comment related to program proposals submitted by nearby institutions. This notice and comment period
provides a mechanism for the Board to collect information related to whether the program is needed by the state and local
community and whether it unnecessarily duplicates existing offerings. The legislature has made program need a mandatory
evaluation criterion for new programs under Texas Education
Code §61.0512(c).
Rule 2.8, Time Limit on Implementing Approved New Programs
or Administrative Changes, establishes a time limit on the effectiveness of Board approvals. This provision ensures that the
information used to grant the approval, including program need,
remains current before a program is implemented.
Rule 2.9, Revisions and Modifications to an Approved Program,
describes the process institutions must follow to notify the Board
about substantive and non-substantive revisions and modifications to approved programs and administrative structure. The
Board maintains the list of degrees and certificates with official
approval under Texas Education Code §61.0512 in each institution's Program Inventory. This rule allows institutions to make
notifications necessary to ensure that their official Program Inventories reflect accurate and up-to-date information about their
offerings. In addition, this rule allows the Board to process information related to institutions' administrative units, necessary for
those institutions with a statutory obligation to submit this information (see, for example, Texas Education Code §109A.002(b),
stating that Angelo State University cannot institute a new department or school without prior approval of the Board).
Rule 2.10, Audit and Non-Compliance, establishes authority for
Board Staff to audit institutions for compliance with the terms of
its approval. Texas Education Code §61.035 gives the Board
authority to conduct compliance monitoring to ensure the accuracy of information reported by institutions of higher education
and used for policymaking decisions. This rule creates a mech-

anism limited to that within the agency's authority to ensure that
each program is operating within the bounds of the law and its
approval.
Rule 2.11, Effective Date of Rules, states that the rules become
effective for proposals with required Planning Notifications submitted on or after June 1, 2023. For programs not requiring a
Planning Notification submission, the rules become effective for
a proposal submitted on or after September 1, 2023. Rules not
related to program approval will take effect September 1, 2023.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state or to local governments as a result of enforcing
or administering the rules. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, or
rural communities. There is no anticipated impact on local employment.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of administering the sections include
closer adherence to statute, a more comprehensive and navigable framework for processing administrative requests from
institutions of higher education, and gathering additional program-related data necessary for workforce planning. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, TX 78711-2788, or via email at
elizabeth.mayer@highered.texas.gov. Comments will be accepted for thirty (30) days following publication of the proposal
in the Texas Register.
The new sections are proposed under Texas Education Code
§61.001 which charges the agency to provide leadership and
coordination for the Texas higher education system, institutions,
and governing boards, to the end that the State of Texas may
achieve excellence for college education of its youth through the
efficient and effective utilization and concentration of all available resources and the elimination of costly duplication in pro-
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gram offerings, faculties, and physical plants. The rules implement Texas Education Code §61.051, which requires, and provides the Board with the authority to, coordinate the efficient
and effective use of higher education resources and avoiding
unnecessary duplication, and also with implementing the state's
long-range master plan for higher education; Texas Education
Code §61.0512, which provides the Board with the authority to
approve new degree and certificate programs; and Texas Education Code §61.035, which provides the Board with the authority
to conduct compliance monitoring. These rules also implement
Texas Education Code chapter 130, subchapter L, which authorizes public junior colleges to offer baccalaureate degrees.
The proposed new rules affect Texas Education Code §§61.003
and chapter 130, subchapter L, which authorizes public junior
colleges to offer baccalaureate degrees.
§2.1. Purpose.
This chapter governs academic and workforce program planning, approval, and implementation.
§2.2. Authority.
Authority for this section comes from Texas Education Code §61.003,
which contains several definitions for terms used throughout this chapter; and Tex. Educ. Code §61.0512, which gives the board permission
to authorize new academic programs and sets certain timelines for approval processes. Tex. Educ. Code §61.035 gives the board authority
to conduct compliance monitoring to ensure the accuracy of data reported by institutions of higher education and used for policymaking
decisions. Other relevant provisions of law include Tex. Educ. Code,
chapter 130, subchapter L, which contains information related to baccalaureate degrees at two-year institutions.
§2.3. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings:
(1) Administrative Unit--A department, college, school, or
other unit at an institution of higher education, which has administrative authority over degree or certificate programs.
(2) Academic Course Guide Manual (ACGM--The manual
that provides the official list of approved courses for general academic
transfer to public universities offered for funding by public community,
state, and technical colleges in Texas.
(3) Academic Program or Program--A type of degree program leading to a bachelor's degree or higher.
(4) Applied Baccalaureate Degree Program--Builds on an
Associate of Applied Science (A.A.S.) degree, combined with enough
additional core curriculum courses and upper-level college courses to
meet the minimum semester credit hour requirements for a bachelor's
degree. The degree program is designed to grow professional management skills of the learner and meet the demand for leadership of highly
technical professionals in the workplace. May be called a Bachelor of
Applied Arts and Science (B.A.A.S.), Bachelor of Applied Technology
(B.A.T.) or Bachelor of Applied Science (B.A.S.).
(5) Board--The governing body of the agency known as the
Texas Higher Education Coordinating Board.
(6) Board Staff--Staff of the Texas Higher Education Coordinating Board who perform the Texas Higher Education Coordinating
Board's administrative functions and services.
(7) Career Technical/Workforce Program--An applied associate degree program or a certificate program for which semester
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credit hours, quarter credit hours, or continuing education units are
awarded, and which is intended to prepare students for immediate employment or a job upgrade in a specific occupation.
(8) Certificate program--Unless otherwise specified in
these rules for the purpose of this chapter, certificate means a grouping
of subject-matter courses which, when satisfactorily completed by
a student, will entitle the student to a certificate or documentary
evidence, other than a degree, of completion of a course of study at
the postsecondary level. Under this chapter, certificate includes a
post-baccalaureate certificate, and excludes an associate degree unless
otherwise provided.
(9) CIP Codes--See "Texas Classification of Instructional
Programs (CIP) Coding System."
(10) Commissioner--The Commissioner of Higher Education.
(11) Contact hour--A time unit of instruction used by community, technical, and state colleges consisting of 60 minutes, of which
50 minutes must be direct instruction.
(12) Continuing Education Unit (CEU)--Basic unit for
continuing education courses. One continuing education unit (CEU) is
10 contact hours of participation in an organized continuing education
experience under responsible sponsorship, capable direction, and
qualified instruction.
(13) Credential--A grouping of subject matter courses or
demonstrated mastery of specified content which entitle a student to
documentary evidence of completion. This term encompasses certificate programs, degree programs, and other kinds of formal recognitions
such as short-term workforce credentials or a combination thereof.
(14) Degree program--Any grouping of subject matter
courses which, when satisfactorily completed by a student, will
entitle that student to an associate's, bachelor's, master's, doctoral, or
professional degree.
(15) Degree Title--Name of the degree and discipline under
which one or more degree programs may be offered. A degree title
usually consists of the degree designation (e.g., Bachelor of Science,
Master of Arts) and the discipline specialty (e.g., History, Psychology).
(16) Doctoral Degree--An academic degree beyond the
level of a master's degree that typically represents the highest level of
formal study or research in a given field.
(17) Embedded Credential--A program of study enabling a
student to earn a credential that is wholly embedded within a degree
program.
(18) Field of Study Curriculum--A set of courses that will
satisfy lower-division requirements for an academic major at a general
academic teaching institution, as defined in chapter 4, subchapter B,
§4.23(7) of this title (relating to Definitions).
(19) Master's Degree Program--The first graduate level degree, intermediate between a Baccalaureate degree program and Doctoral degree program.
(20) New Content--Content that the institution does not
currently offer at the same instructional level as the proposed program.
(21) Pilot Institution--Public junior colleges initially
authorized to offer baccalaureate degrees through the pilot initiative
established by SB 286 (78R - 2003). Specifically, the four pilot
institutions are Midland College, South Texas College, Brazosport
College, and Tyler Junior College.

(22) Planning Notification--Formal notification that an institution intends to develop a plan and submit a degree program proposal or otherwise notify the Board of intent to offer a new degree program.
(23) Professional Degree--Certain degree programs that
prepare students for a career as a practitioner in a particular profession,
including certain credential types that are required for professional
licensure. For the purpose of this chapter, the term refers specifically
to the following degrees: Doctor of Medicine (M.D.), Doctor of
Osteopathy (D.O.), Doctor of Dental Surgery (D.D.S.), Doctor of
Podiatric Medicine (D.P.M.), Doctor of Veterinary Medicine (D.V.M.)
and Juris Doctor (J.D.).
(24) Program Inventory--The official list of all degree and
certificate programs offered by a public community college, university,
or health-related institution, as maintained by Board Staff.
(25) Public Health-Related Institution--A medical or dental unit as defined by Tex. Educ. Code §61.003(5).
(26) Public Junior College--A public institution of higher
education as defined in Tex. Educ. Code §61.003(2).
(27) Public Two-year College--Any public junior college,
public community college, public technical institute, or public state
college as defined in Tex. Educ. Code §61.003(16).
(28) Public University--A general academic teaching institution as defined by Tex. Educ. Code §61.003(3).
(29) Semester Credit Hour, or Credit Hour--A unit of measure of instruction consisting of 60 minutes, of which 50 minutes must
be direct instruction, over a 15-week period in a semester system or a
10-week period in a quarter system.
(30) Texas Classification of Instructional Programs (CIP)
Coding System--The Texas adaptation of the federal Classification of
Instructional Programs taxonomy developed by the National Center for
Education Statistics and used nationally to classify instructional programs and report educational data. The 8-digit CIP codes define the
authorized teaching field of the specified program, based upon the occupation(s) for which the program is designed to prepare its graduates.
(31) Texas Core Curriculum--Curriculum required at each
institution of higher education students are required to complete as required by 19 TAC §4.23(3).
(32) Texas Success Initiative (TSI--A comprehensive
program of assessment, advising, developmental education, and other
strategies to ensure college readiness. The TSI Assessment that shall
be the sole assessment instrument as specified in 19 TAC §4.56. The
passing standards for the authorized TSI Assessment are established
in 19 TAC §4.57.
(33) Tracks of Study--Specialized areas of study within a
single degree program.
(34) Transcriptable Minor--A transcriptable minor is a
group of courses around a specific subject matter marked on the
student's transcript. The student must declare a minor for the minor
to be included on the student's transcript. The student cannot declare
a minor without also being enrolled in a major course of study as part
of a baccalaureate degree program.
(35) Workforce Education Course Guide Manual
(WECM)--An online database composed of the Board's official
statewide inventory of career technical/workforce education courses
available for two-year public colleges to use in certificate and associate
degree programs.

§2.4. Types of Approval Required.
The Board requires each institution to obtain one of the following types
of approval for a certificate or degree program. No approval is required
for new tracks of study in an existing degree program and tracks of
study are not listed as separate degree programs in the Program Inventory.
(1) Notification Only--this approval is obtained when the
institution of higher education successfully submits and receives confirmation of its submission to Board Staff.
(2) Assistant Commissioner Approval-a proposed program
subject to Assistant Commissioner Approval may be approved by the
Assistant Commissioner if the program is administratively complete
as described in §2.6 of this subchapter and meets all the requirements
established by rule as determined by the Assistant Commissioner.
(A) If the Assistant Commissioner recommends denial
of a program or does not take action to approve the program within
six months of Board Staff's determination that the program proposal is
administratively complete, then the program approval will be subject
to the process for Commissioner Approval.
(B) There are two types of Assistant Commissioner Approval depending on the type of action the institution requests.
(i) Regular Review--A proposed program subject to
Assistant Commissioner Approval shall receive regular review unless
the institution's request is eligible for Expedited Review.
(ii) Expedited Review--an institution submits for review and approval the information required by rule and obtains approval from Board Staff once staff confirms that the institution's request
is administratively complete, and the Assistant Commissioner confirms
that the institution's request qualifies for Expedited Review. This type
of review is authorized only where expressly indicated in rules under
this chapter.
(3) Commissioner Approval--The Assistant Commissioner
designated to approve academic programs under this chapter will forward a program subject to Commissioner Approval to the Commissioner for review and approval. A proposed program subject to Commissioner Approval may be approved by the Commissioner if the program is administratively complete as described in §2.6 of this subchapter and meets all the requirements established by rule as determined by
the Commissioner. This type of approval will include a Board Staff
recommendation about whether the program meets all the requirements
established by rule.
(A) If the Commissioner does not approve or deny the
proposal within nine months of Board Staff's determination that the
proposal is administratively complete, the proposal will move to Board
Approval.
(B) At the Commissioner's sole discretion, the Commissioner may elect to require Board Approval of the proposed program. Board approval must occur not later than one year after the institution's application was administratively complete.
(4) Board Approval--A program that is subject to Board
Approval as indicated in rules under this chapter will be considered
at a Board meeting not later than the first anniversary of Board Staff's
determination that the application for the proposed program is administratively complete. This type of approval will include a recommendation from the Commissioner about whether the program satisfies the
requirements of statute and rule for approval.
(A) Board Staff shall review the required criteria for
each proposed program and provide a recommendation to the Commissioner. Board Staff's recommendation shall include a summary and
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analysis of whether the proposed program meets each of the required
criteria for approval.
(B) The Commissioner shall review Board Staff's recommendation and make a determination about whether to recommend
approval of the proposed program to the Board.
(i) Board Staff shall notify the institution of the
Commissioner's decision about whether to recommend the program.
(ii) If the Commissioner recommends denial of the
program, Board Staff shall notify the institution and provide ten business days in which the institution may request in writing final consideration from the Board.
(iii) If the institution requests final consideration
from the Board, Board Staff shall place the proposed program on the
Board agenda for consideration at the next Board meeting not later
than one year later than the program is determined administratively
complete.
(iv) If Board Staff does not receive a request for
Board consideration within ten business days from the date the institution was notified of the Commissioner's recommendation for denial
of the program, the application shall be considered withdrawn.
(C) The Board shall consider the proposal at a Board
meeting not later than the first anniversary of Board Staff's determination that the application for the proposed program is administratively
complete. The Board's decision to approve or deny the proposed program is final and may not be appealed. If the Board denies approval,
an institution may resubmit a request for approval of the proposed program not sooner than one year from the date of the Board's decision.
If the Board fails to approve or deny the program by the first anniversary after Board Staff deems the proposal administratively complete,
the program is considered approved by operation of law.
§2.5.

General Criteria for Program Approval.

(a) In addition to any criteria specified in statute or this chapter
for a specific program approval, the Assistant Commissioner, Commissioner, or Board, as applicable, shall consider the following factors:
(1) Evidence that the program is needed by the state and
the local community, as demonstrated by student demand for similar
programs, labor market information, and value of the credential;
(2) Whether the program unnecessarily duplicates programs offered by other institutions of higher education or private or
independent institutions of higher education;
(3) Comments provided to the Board from institutions noticed under §2.7 of this subchapter;
(4) Whether the program has adequate financing from legislative appropriation, funds allocated by the Board, or funds from
other sources;
(5) Whether the program's cost is reasonable and provides
a value to students and the state when considering the cost of tuition,
source(s) of funding, availability of other similar programs, and the
earnings of students or graduates of similar credential programs in the
state to ensure the efficient and effective use of higher education resources;
(6) Whether the program has necessary faculty and other
resources including support staff to ensure student success;
(7) Whether and how the program aligns with the metrics
and objectives of the Board's Long-Range Master Plan for Higher Education;

47 TexReg 4224

July 22, 2022

Texas Register

(8) Whether the program meets academic standards specified by law or prescribed by Board rule, including rules adopted by the
Board for purposes of this section, or workforce standards established
by the Texas Workforce Investment Council; and
(9) Past compliance history and program quality of the
same or similar programs, where applicable.
(b) In the event of conflict between this rule and a more specific rule regarding program approval, the more specific rule shall control.
§2.6. Administrative Completeness.
(a) An institution must submit a fully completed application
for each proposed program for which approval is required that includes:
(1) each element or item of information required by this
subchapter;
(2) each element or item of information required by the
subchapter in this chapter governing the type of program approval required;
(3) the required Board form for the type of program approval required; and
(4) fully executed certifications.
(b) Board Staff shall determine whether an application is administratively complete and notify the institution not later than the sixth
business day after receipt.
(c) If Board Staff determines that the application is incomplete
or additional information or documentation is needed, the institution
must respond with all of the requested information or documentation
within ten business days or the request will be deemed incomplete and
returned to the institution.
(d) An institution may resubmit an application that was returned as incomplete as soon as it has obtained the requested information or documentation. This submission will be considered a new
application.
§2.7. Informal Notice and Comment on Proposed Local Programs.
(a) Not later than the sixtieth day after an institution submits an
administratively complete application for approval, Board Staff shall
provide informal notice and opportunity for comment to other institutions of higher education in the local community that offer substantially
similar programs.
(b) Board Staff shall provide notification of the applicant institution's request for approval and allow not fewer than thirty days for
a noticed institution to provide comments to Board Staff regarding:
(1) State or local need for the proposed program; or
(2) Evidence of whether the program unnecessarily duplicates programs offered by public, private, or independent institutions
in the Higher Education Regions that offer substantially similar programs.
(c) When considering whether to approve a program requiring approval under this chapter, the Assistant Commissioner, Commissioner, or Board shall consider the comments that the noticed institutions provide to the Board under this section.
§2.8. Time Limit on Implementing Approved New Programs or Administrative Changes.
(a) Unless otherwise stipulated at the time of approval, if an
approved new degree program is not established within two years of
approval, that approval is no longer valid.

(b) Unless otherwise stipulated at the time of approval, if approved administrative changes are not implemented within two years
of approval, that approval is no longer valid.
(c) Provisions of this section apply to all approvals and
changes under this chapter.
§2.9. Revisions and Modifications to an Approved Program.
(a) Substantive revisions and modifications include, but are
not limited to:
(1)

Changing the location of the program; and

(2) Changing the funding from self-supported to formulafunded or vice versa.
(b) For a program that initially required Board Approval, any
substantive revision or modification to that program will require Board
Approval under §2.4 of this subchapter. For all other programs, any
substantive revision or modification will require Assistant Commissioner Approval under §2.4(a)(2) of this subchapter.
(c) Non-substantive revisions and modifications program include, but are not limited to:
(1) Increasing the number of semester credit hours of a program for reasons other than a change in programmatic accreditation requirements;
(2)

Consolidating a program with one or more existing pro-

(3)

Changing the modality of the program;

grams;
(4)
notification;
(5)

(2) Provide the institution not more than one year to remedy the violation by achieving compliance with the approval, statute,
or rule, by means acceptable to the Commissioner;
(3) At the end of one-year, if the institution has not
achieved compliance acceptable to the Commissioner, Board Staff
shall request that the Board authorize issuance of a show cause letter
to the institution requiring the institution to show cause why the Board
shall not recommend closure of the program and teach out.
(c) Program Closure and Teach-Out. If Board Staff determines
that a program is in non-compliance or fails to satisfy all contingencies
and conditions of its approval after responding to the show cause notice
in subsection (b) of this section, Board Staff may notify the institution
of:
(1) the actions necessary for the institution to receive the
required approvals or meet the conditions; or
(2) that Board Staff recommends closure of the program.
(d) If the institution where the program is located wishes to
close the program, the institution shall follow the procedures in subchapter H of this chapter.
(e) If the institution chooses not to follow the recommendation, the Board may request that Board Staff send the recommendation
for closure to the governing board of the institution.
§2.11. Effective Date of Rules.

Altering any condition listed in the program approval
Changing the CIP Code of the program;

(6) Increasing the number of semester credit hours if the
increase is due to a change in programmatic accreditation requirements;
(7) Reducing the number of semester credit hours, so long
as the reduction does not reduce the number of required hours below
the minimum requirements of the institutional accreditor, program accreditors, and licensing bodies, if applicable;
(8)

(1) Provide notice to the institution of alleged non-compliance related to the program at issue;

Changing the Degree Title or Designation;

Each rule under this subchapter applies to each program for which an
institution has submitted a required Planning Notification on or after
June 1, 2023. For a proposed program not required to submit a Planning
Notification, these rules apply to a program submitted for notification
or approval on or after September 1, 2023. For all other rules not related
to program approval, these rules take effect on September 1, 2023.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.

(9) Creation, consolidation, or closure of an administrative
unit at a public university or a public health-related institution; and
(10) Other non-substantive revisions that do not materially
alter the nature of the program, location, or modality of delivery, as
determined by the Assistant Commissioner.
(d) The non-substantive revisions and modifications in subsection (c)(1) - (5) of this section are subject to Assistant Commissioner Approval Regular Review under §2.4 of this subchapter. All
other non-substantive revisions and modifications are subject to Assistant Commissioner Approval Expedited Review under §2.4(a)(2)(B) of
this subchapter.
§2.10. Audit and Non-Compliance.
(a) Board Staff reserves the right to audit an institution's program at any time to ensure compliance with the provisions of this chapter.
(b) If Board Staff determines that any institution is in noncompliance with the terms of its approval; has otherwise failed to seek
approval required by §2.9 for a revision or modification; or is in violation of statute or Board rule governing program operation or approval;
Board Staff shall:

TRD-202202578
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182
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SUBCHAPTER B. APPROVAL PROCESS FOR
A CERTIFICATE
19 TAC §§2.30 - 2.34
The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part 1,
Chapter 2, Subchapter B, §§2.30 - 2.34, concerning the approval
of new certificates. Specifically, this new subchapter will outline
the Board's processes for approving new certificate programs,
implementing Texas Education Code §61.0512.
Texas Education Code §61.0512(a) requires the Board to approve all new certificate programs before an institution of higher
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education may offer the program. Certificates are generally divided into two broad categories: academic certificates, which
may include courses similar or identical to coursework offered
as part of a degree program; and workforce certificates, which
prepare a student for direct entry into the workforce and may not
have any connection to an existing degree program.
Currently, the Board does not collect information about all certificate programs institutions intend to implement or permit institutions to offer certain types of certificates depending on the institution's sector. For instance, rules limit public junior colleges from
offering many types of academic certificates. Likewise, rules discourage public general academic institutions or health-related institutions from offering very many types of workforce certificates.
By broadening the program types encompassed in the definition
of "certificate," this new subchapter allows the Board to more
comprehensively capture the certificate programs institutions intend to offer. This rule moves toward the Board's goal of institution-neutral regulations - treating similar programs uniformly,
even when those programs are offered by institutions in different
sectors. This approach is also better aligned with definition of
certificate in Education Code §61.003.
This rule aligns the Board with its statute and allows the Board to
achieve several strategic objectives. This rule removes restrictions on public junior colleges offering certain types of academic
certificates; provides the opportunity for all institutions to offer
more types of certificates; and allows the Board to collect critical
information about the variety and breadth of certificates offered
across the state. This rule is a critical component of the Board's
ability to contribute to finely tuned workforce planning.
The Board proposes new chapter 2, subchapter B, Approval
Process for a Certificate rules as detailed below:
Rule 2.30, Authority, lays out the sections of the Texas Education
Code that grant the Board authority to approve certificates.
Rule 2.31, Certificate Approval by Notification Only, states that
institutions must notify the Board when offering a new certificate
program. This rule excludes transcriptable minors, associate degrees, workforce education, and non-credit certificates.
Rule 2.32, Notification, lists the information required of institutions intending to submit a certificate program to the Board.
Rule 2.33, Approval, describes the conditions for approval, and
states that approved certificates will be recorded as such in the
institution's official Program Inventory.
Rule 2.34, Effective Date of Rules, states that the rules of this
subchapter become effective for certificates submitted for approval on or after September 1, 2023.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, or
rural communities. There is no anticipated impact on local employment.
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Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of administering the sections will be more
institutions' expanded ability to offer more types of certificates,
and also better reporting of existing certificate programs for
greater transparency. There are no anticipated economic costs
to persons who are required to comply with the sections as
proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at elizabeth.mayer@highered.texas.gov. Comments will be
accepted for thirty (30) days following publication of the proposal
in the Texas Register.
The new subchapter is proposed under Texas Education Code
§61.0512(a) which provides the Board with the authority to approve all new certificate programs before an institution of higher
education may offer the program; and Texas Education Code
§61.001 which charges the agency to provide leadership and
coordination for the Texas higher education system, institutions,
and governing boards, to the end that the State of Texas may
achieve excellence for college education of its youth through the
efficient and effective utilization and concentration of all available
resources and the elimination of costly duplication in program offerings, faculties, and physical plants.
The proposed new rules affect Texas Education Code §§61.0512
and chapter 130, governing programs offered by public junior
colleges
§2.30. Authority.
The authority for this subchapter is Texas Education Code §61.0512,
which states that institutions may offer new certificate programs with
the Board's approval.
§2.31. Certificate Approval by Notification Only.
A public institution of higher education must provide notification to
the Board to offer a new certificate program. Certificate is defined in
subchapter A of this chapter, except as follows:
(1) The term "certificate" does not include a transcriptable
minor.
(2) For the purpose of this subchapter, certificate excludes
an associate degree.

(3) For the purpose of this subchapter, certificate excludes
Career Technical/Workforce Programs intended to prepare students for
immediate employment or a job upgrade in a specific occupation.
(4) For the purpose of this subchapter, certificate excludes
non-credit certificates.
§2.32. Notification.
Not later than the ninetieth day after an institution initially offers a certificate program, each institution shall provide, in a manner prescribed
by Board Staff, the following information:
(1)

The number of semester credit hours for the certificate;

(2)

The CIP Code for the certificate, if applicable;

(3)

The CIP Codes for all courses that comprise the certifi-

(4)

The name or designation of the certificate;

(5)

The type of certificate, if applicable;

cate;

(6) Whether the certificate when earned in combination
with any other certificate, defined set of courses, or other requirements
leads to the award of another credential, including an associate degree
or bachelor's degree; and
(7) Other information required to facilitate inclusion of the
certificate program in a state credential repository or student advising
resources.
§2.33. Approval.
(a) A certificate is deemed approved when the institution successfully files the notification containing all information required by
this subchapter, in accordance with the Notification Only process in
subchapter A, §2.4(a)(1) of this chapter (relating to Types of Approval
Required). If Board Staff determines that an institution fails to provide the information required by this section, Board Staff may reject
the submission and pend approval until the information is complete.
(b) Board Staff will add the new certificate program to the institution's official Program Inventory. The Program Inventory contains
the list of degrees and certificates approved by the Board under Tex.
Educ. Code §61.0512.
§2.34. Effective Date.
These rules apply to a certificate subject to this subchapter submitted
for approval on or after September 1, 2023.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202579
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182

♦

♦

Chapter 2, Subchapter C, §§2.40 - 2.43, concerning the preliminary planning process for new degree programs. Specifically,
this new subchapter will outline the Board's requirements for preliminary planning of new degree programs, implementing Texas
Education Code §61.0512.
Texas Education Code §61.0512(b) requires institutions to notify the Board prior to beginning preliminary planning for a new
degree program. An institution is planning for a new degree program if it takes any action that leads to the preparation of a proposal for a new degree program.
These rules align with statute and allow the Board to track and
effectively plan for new degree program requests. These rules
also require the Board Staff to provide labor market and other
relevant information to institutions. This information will benefit
institutions in developing the new degree program proposal.
Section 2.40, Authority, lists the section of the Texas Education
Code that grants the Board authority to require preliminary Planning Notifications for new degree programs.
Section 2.41, Planning Notification: Notice of Intent to Plan, provides the information required for preliminary Planning Notifications. This rule also outlines Board requirements for providing
labor market and other relevant information to institutions.
Section 2.42, Board Staff Response, describes the approval
process for the Planning Notification and consequences for
failing to provide the required information.
Section 2.43, Effective Date of Rules, states that this subchapter
becomes effective for new Planning Notifications sent on or after
June 1, 2023.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, or
rural communities. There is no anticipated impact on local employment.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the
first five years the sections are in effect, the public benefit anticipated as a result of administering the sections will be improved
communication between the Board and institutions. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;

♦

SUBCHAPTER C. PRELIMINARY PLANNING
PROCESS FOR NEW DEGREE PROGRAMS
19 TAC §§2.40 - 2.43
The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part 1,

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
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(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at elizabeth.mayer@highered.texas.gov. Comments will be
accepted for thirty (30) days following publication of the proposal
in the Texas Register.
These new sections are proposed under Texas Education Code
§61.0512(b), which provides the Board with the authority to require notification when an institution begins preliminary planning
for a new degree program.
The proposed new rules affect Texas Education Code
§61.0512(b).
§2.40. Authority.
The authority for this subchapter is Texas Education Code §61.0512(b),
which requires institutions to notify the Board prior to beginning preliminary planning for a new degree program.
§2.41.

Planning Notification: Notice of Intent to Plan.

(a) Prior to the institution seeking approval for a new degree
program from its governing board, each institution's Chief Academic
Officer, or delegate, shall provide notification to Board Staff of the
institution's intent to engage in planning for a new degree program.
The Planning Notification shall contain the following information:
(1)

The title of the degree;

(2)

The degree designation;

(3)

CIP Code; and

(4)

Anticipated date of submission.

(b) Not later than sixty days after Board Staff receives the
Planning Notification, Board Staff shall provide to that institution a
report including available labor market information and other relevant
data to inform the institution's planning for the proposed program, including data about the number of similar programs approved in an area
likely to be served by the applicant institution.
§2.42.

Board Staff Response.

The Planning Notification shall be deemed approved upon completed
submission of the required information, as determined by Board Staff.
If Board Staff determines that an institution fails to provide the information required by this section, Board Staff may reject the submission
and pend approval until the information is complete.
§2.43.

Effective Date of Rules.

This subchapter goes into effect on June 1, 2023. Institutions must
submit a Planning Notification for new programs in accordance with
this subchapter on or after that date.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202580
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General Counsel
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Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182
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SUBCHAPTER E. APPROVAL PROCESS FOR
NEW BACCALAUREATE PROGRAMS AT
PUBLIC JUNIOR COLLEGES.
19 TAC §§2.80 - 2.92
The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part 1,
Chapter 2, Subchapter E, §§2.80-2.92, concerning the approval
process for new baccalaureate programs at public junior colleges. Specifically, these new sections will outline the Board's requirements for public junior colleges, including pilot institutions,
to request new baccalaureate programs.
In 2003, the legislature first gave permission to a small number
of public junior colleges (the "pilot institutions") to begin offering
baccalaureate degrees. The pilot institution grouping came to
include Midland College, South Texas College, Brazosport College, and Tyler Junior College. In 2017, the legislature expanded
permission to offer a baccalaureate degree to all public junior colleges in the state.
Statute treats pilot institutions and non-pilot institutions distinctly,
giving them different authority to offer these programs and subjecting them to different approval processes. In addition, statute
treats baccalaureate program requests from public junior colleges and from other institutions of higher education distinctly.
Chapter 2, subchapter E therefore follows statute, separating out
the baccalaureate approval process for public junior colleges in a
separate subchapter and treating pilot and non-pilot institutions
differently.
Except for pilot institutions for which Texas Education Code
§130.303(a) mandates approval, the types of approval that the
Board will require under new §2.85 for a public junior college
that proposes to offer a baccalaureate program are aligned with
the types of approval required of general academic institutions
under this chapter. The Board proposes using the same definitions, general criteria, and approval type set out in chapter 2,
subchapter A, to ensure alignment and clarity for all institutions
seeking program approval required by law.
Section 2.87 sets out the criteria for a proposed baccalaureate
program offered by a public junior college, other than a pilot institution. The rule requires that the institution meet the criteria
set out in subchapter A, §2.5, consistent with other institutions
of higher education. The rule additionally references the statutory criteria for approval as Tex. Educ. Code §130.308, which
contains numerous express statutory criteria for approval. For
the purpose of clarity and to ensure alignment between the rule
and statute these statutory criteria are not restated in the rule.
Section 2.80, Purpose, establishes the purpose of the subchapter.
Section 2.81, Authority, lists the sections of the Texas Education
Code providing the Board with the authority to promulgate
rules related to baccalaureate degree programs, including
§61.0512(h)(2) giving the Board power to approve programs

generally and Texas Education Code chapter 130, subchapter
L, pertaining to baccalaureate degree programs at public junior
colleges specifically.
Section 2.82, Applicability, limits applicability of the subchapter
to public junior colleges.
Section 2.83, Definitions, cross-references this subchapter to the
definitions section in subchapter A.
Section 2.84, Submission of Planning Notification, cross-references this subchapter to the procedures to submit a Planning
Notification outlined in subchapter C.
Section 2.85, Approval Required, sets out the levels of approval
for different degree types. For non-pilot institutions, the Board
will subject the institution's first baccalaureate degree to Board
Approval, proposed baccalaureate degrees with over 50% new
content to Commissioner Approval, and proposed baccalaureate degrees with 50% or less new content to Assistant Commissioner Approval. For pilot institutions, the Board will subject
baccalaureate degree proposals to Assistant Commissioner Approval.
Section 2.86, Presentation of Requests and Steps for Implementation, sets out the procedures public junior colleges must follow
to submit a proposed baccalaureate degree program.
Section 2.87, Criteria for New Baccalaureate Degree Programs,
contains the criteria Board Staff will use to evaluate baccalaureate degree program proposals submitted by public junior colleges.
Section 2.88, Approval and Semester Credit Hours, describes
the process institutions must follow if the proposed baccalaureate degree program would exceed 120 hours.
Section 2.89, Post-Approval Program Reviews, requires institutions to submit post-approval reviews in line with statutory requirements.
Section 2.90, Revisions to Approved Baccalaureate Programs,
cross-references this subchapter to the procedure to request a
revision or modification listed in subchapter B.
Section 2.91, Phasing Out a Baccalaureate Program, cross-references this subchapter to the procedure to request a program
be phased out in subchapter H.
Section 2.92, Effective Date of Rules, states that the rules become effective for proposals with required Planning Notifications
submitted on or after June 1, 2023. For programs not requiring a
Planning Notification submission, the rules become effective for
a proposal submitted on or after September 1, 2023.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, or
rural communities. There is no anticipated impact on local employment.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the

first five years the sections are in effect, the public benefit anticipated as a result of administering the section will be improved
communication between the Board and institutions. The rules
provide additional clarity of the program approval process for
institutions. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at elizabeth.mayer@highered.texas.gov. Comments will be
accepted for thirty (30) days following publication of the proposal
in the Texas Register.
Texas Education Code §61.0512(h)(2) gives the Board authority to approve programs generally; and Texas Education Code
chapter 130, subchapter L, grants the Board authority to administer approval processes for baccalaureate degree programs at
public junior colleges specifically. The new sections are also
proposed under Texas Education Code §61.001 which charges
the agency to provide leadership and coordination for the Texas
higher education system, institutions, and governing boards, to
the end that the State of Texas may achieve excellence for college education of its youth through the efficient and effective utilization and concentration of all available resources and the elimination of costly duplication in program offerings, faculties, and
physical plants.
§2.80. Purpose.
The purpose of this subchapter is to establish the process for public
junior colleges to request a new baccalaureate degree program from
the Board.
§2.81. Authority.
The authority for this subchapter is Texas Education Code
§§61.0512(h)(2), 130.302 and 130.312, which provides the Board
with the authority to administer and approve certain baccalaureate
degree programs at public junior colleges.
§2.82. Applicability.
This subchapter applies exclusively to public junior colleges defined
under Tex. Educ. Code §61.003(2).
§2.83.

Definitions.

This subchapter uses the definitions under subchapter A of this chapter
(relating to General Provisions), except as otherwise specified.
§2.84. Submission of Planning Notification.
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A public junior college, other than a pilot institution, must submit a
Planning Notification to Board Staff in accordance with subchapter C,
§2.41, of this chapter (relating to Preliminary Planning Process for New
Degree Programs).
§2.85. Approval Required.
(a) A public junior college proposal for a new baccalaureate
degree is subject to the following levels of approval:
(1) If the baccalaureate degree will be the institution's first
degree at that level, the new degree proposal will be subject to Board
Approval under subchapter A, §2.4, of this chapter (relating to Preliminary Planning Process for New Degree Programs).
(2) If the baccalaureate degree is not the institution's first
degree at that level, the new degree proposal will be subject to the
following levels of approval:

(d) An institution must obtain the type of approval specified in
§2.85 of this subchapter (relating to Approval Required).
(e) Upon approval, Board Staff will add the new degree program to the institution's official Program Inventory. The Program Inventory contains the list of degrees and certificates with official Board
approval.
§2.87. Criteria for New Baccalaureate Degree Programs.
(a) The Board may authorize baccalaureate degree programs
at a public junior college in the fields of applied science, including a
degree program in applied science with an emphasis on early childhood
education, applied technology, or nursing, that have a demonstrated
workforce need.

(A) If the proposed degree contains not greater than
50% new content, then the proposal will be subject to Assistant
Commissioner approval under subchapter A, §2.4, of this chapter.

(b) All proposed baccalaureate degree programs must meet the
criteria set out in this subsection, in addition to the general criteria in
subchapter A, §2.5 (relating to General Criteria for Program Approval),
and subchapter F, §2.118 (relating to Post-Approval Program Reviews),
of this chapter.

(B) If the proposed degree contains greater than 50%
new content, then the proposal will be subject to Commissioner Approval under subchapter A, §2.4, of this chapter.

(c) Each public junior college seeking to offer a baccalaureate degree program must comply with the requirements and limitations
specified in Tex. Educ. Code, chapter 130, subchapter L.

(b) Notwithstanding section (a), a pilot institution submitting
a proposal for a new baccalaureate degree is subject to Assistant Commissioner Approval under subchapter A, §2.4, of this chapter.

§2.88. Approval and Semester Credit Hours.

§2.86.

Presentation of Requests and Steps for Implementation.
(a) The requesting institution, other than a pilot institution,
must submit a Planning Notification in accordance with subchapter C
of this chapter (relating to Preliminary Planning Process for New Degree Programs).

(b) A public junior college must request a new baccalaureate
degree program using the form prescribed for public junior colleges
available on the Board's website.

If the minimum number of semester credit hours required to complete
a proposed baccalaureate program exceeds 120, the institution must
provide detailed documentation describing the compelling academic
reason for the number of required hours, such as programmatic accreditation requirements, statutory requirements, or licensure/certification
requirements that cannot be met without exceeding the 120-semester
credit hour limit. Board Staff will review the documentation provided
and decide to approve or deny a request to exceed the 120-semester
credit hour limit.
§2.89. Post-Approval Program Reviews.

(c) The rules for administrative completeness set out in subchapter A of this chapter (relating to General Provisions) apply to baccalaureate programs at public junior colleges. Each institution must
submit all information and forms required by this subchapter and applicable provisions of subchapter A to be deemed administratively complete, including a nursing program meeting the requirements set out in
Tex. Educ. Code §130.308 approval from the Board of Nursing.

Each public junior college offering a baccalaureate degree program
shall conduct a review of each baccalaureate degree program offered
and prepare a biennial report on the operation, quality, and effectiveness of the baccalaureate degree programs in a format specified by the
Board. A copy of the report shall be delivered to the Board by January
1 of each odd numbered year.

(1) Upon receiving a form requesting a new baccalaureate
degree program from the institution, or a pilot institution applying to
offer an engineering program, the Assistant Commissioner, Commissioner or Board, depending on the required level of approval, shall act
on the approval or denial according to the timelines specified in subchapter A of this chapter. If the Board does not act to approve or deny
the proposal within the specified time frames, the program is considered approved.

Institutions may request non-substantive revisions to approved baccalaureate degree programs under subchapter A, §2.9 of this chapter
(relating to Revisions and Modifications to an Approved Program).

(2) For a pilot institution, the Assistant Commissioner has
sixty days from submission of the proposal request materials to complete the review and act to approve or disapprove the proposed program. The Assistant Commissioner shall approve the program if the
baccalaureate degree program is administratively complete, approved
by the governing board of the junior college district, and is not an engineering program.

§2.92. Effective Date of Rules.

(3) A public junior college applying to offer a Bachelor of
Science in nursing must provide a letter from the Board of Nursing
demonstrating that the program meets the standards and criteria of the
Texas Board of Nursing in accordance with Tex. Educ. Code §130.308
with its application in order to be deemed administratively complete.
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§2.90. Revisions to Approved Baccalaureate Programs.

§2.91. Phasing Out a Baccalaureate Program.
An institution may request to phase out a baccalaureate program in accordance with subchapter H of this chapter using the Program Consolidation or Phase-Out Form on the Board's website.

Each rule under this subchapter applies to each program for which an
institution has submitted a required Planning Notification on or after
June 1, 2023. For a proposed program not required to submit a Planning
Notification, these rules apply to a program submitted for notification
or approval on or after September 1, 2023.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.

the institution's first program offered at that level must receive
Board Approval. The Board believes this approval process reserves the greatest level of review for those programs that offer
the greatest amount of new content and thus require additional
information and consideration. Proposed programs that contain
less new content are subject to a lower-level approval and faster
process. This process also provides greater alignment with an
institution's accrediting body and works to streamline the process
for institutions to the extent practical while allowing the Board to
exercise more authority over the addition of new content at institutions.

TRD-202202581
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182
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SUBCHAPTER F. APPROVAL PROCESS FOR
NEW BACCALAUREATE AND MASTER'S
DEGREES AT PUBLIC UNIVERSITIES AND
PUBLIC HEALTH-RELATED INSTITUTIONS.
19 TAC §§2.110 - 2.121
The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part 1,
Chapter 2, Subchapter F, §§2.110 - 2.121, concerning the approval of new baccalaureate and master's degree programs at
public universities and health-related institutions. Specifically,
this new subchapter will outline the requirements for public universities and health-related institutions to submit requests for
new baccalaureate and master's degrees, in fulfillment of Texas
Education Code §61.0512.
Texas Education Code §61.051 tasks the Board with coordinating the efficient and effective use of higher education resources
and avoiding unnecessary duplication. Texas Education Code
§61.0512 states that a public institution of higher education
may not offer any new degree program without Board approval.
Texas Education Code §61.0515 requires that the number of
semester credit hours required for the baccalaureate degree
not exceed the minimum number required by the institution's
accreditor, in the absence of a compelling academic reason
provided by the institution.
Section 2.110, Purpose, sets out the purpose of the subchapter,
to establish a process for public universities and health-related
institutions to request approval of a new baccalaureate or master's degree.
Section 2.111, Authority, lists the sections of the Texas Education Code that grant the Board authority to approve new degree
programs.
Section 2.112, Applicability, limits applicability of the subchapter
to public universities and public health-related institutions. This
chapter does not apply to public junior colleges, as Subchapter
E sets out the approval process for those institutions to seek
approval for a baccalaureate degree; nor does this subchapter
apply to the master's degree embedded credential.
Section 2.113, Submission of Planning Notification, provides the
information required for institutions to submit preliminary Planning Notifications to the Board, giving early notice that they intend to submit a proposal for a new baccalaureate or master's
degree. This provision aligns the rule to Tex. Educ. Code
§61.0512(b), which requires each institution to notify the Board
before the institution carries out preliminary planning of a proposed new degree program.
Section 2.114, Approval Required, outlines the various approval
endpoints for different types of degrees. Programs with 50%
or less new content receive Assistant Commissioner Approval.
Programs with over 50% new content receive Commissioner Approval. Institutions seeking approval for a program that will be

Section 2.115, Presentation of Requests and Steps for Implementation, sets out the steps an institution must follow in order to
request a new baccalaureate or master's degree, as well as the
approval procedures Board Staff must follow for these programs.
This process is consistent throughout new Chapter 2, creating a
transparent and predictable process so institutions know what is
required at each stage.
Section 2.116, Approval and Semester Credit Hours, requires institutions to provide a compelling academic reason for proposed
baccalaureate degree programs exceeding a minimum of 120
semester credit hours. This section implements Texas Education
Code §61.0515, which requires that baccalaureate degrees not
exceed the institutional accreditor's minimum number of hours,
in the absence of a compelling academic reason provided by the
institution.
Section 2.117, Criteria for New Baccalaureate and Master's Degrees, lists the standards proposed baccalaureate and master's
programs must meet for approval. In addition to fulfilling the
standard new program criteria contained in Subchapter A, this
rule contains criteria specific to the baccalaureate and master's
degree program type. Texas Education Code §61.0512(c) lists
minimum criteria the Board must use to evaluate a proposed program, including program need, adequate financing, necessary
faculty and other resources, and academic standards. Section
2.117 develops those criteria in greater detail, tailoring them for
baccalaureate and master's degree programs. This rule references back to the general criteria in §2.5 that apply to all new
degree programs. New §2.117 incorporates the statutory minimum and additional criteria in one place so that each institution
will know what criteria the institution must meet to obtain program approval. These new criteria, by reference back to §2.5,
will ensure that new degree programs are better aligned with the
Board's revised Long Range Master Plan for Higher Education.
The plan in effect at this time of this proposal, Building a Talent
Strong Texas, focuses on providing credential of value to students and limiting student debt to what is manageable based on
the degree.
Section 2.118, Post-Approval Program Reviews, states that
Board Staff will conduct post-implementation reviews in accordance with Subchapter I. This process is significantly similar to
the current post-implementation review process.
Section 2.119, Revisions to Approved Baccalaureate or Master's Programs, states that an institution may request a revision
or modification in line with Subchapter A, §2.7. The new rules
are much more specific, clear, and predictable about what types
of revisions require approval and what type of approval. This
process is both streamlined, but also more robust, in that it ensures significant revisions receive appropriate review.
Section 2.120, Phasing Out a Baccalaureate of Master's Program, states that an institution wishing to phase out a program
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approved under this chapter may follow the process set forth in
Subchapter H. This process is substantially similar to the current
process.
Section 2.121, Effective Date of Rules, states that the rules become effective for proposals with required Planning Notifications
submitted on or after June 1, 2023. For programs not requiring
a Planning Notification submission, the rules become effective if
the proposal would be submitted on or after September 1, 2023.

all available resources and the elimination of costly duplication
in program offerings, faculties, and physical plants.
The proposed new rules affect Texas Education Code §61.0515.
§2.110. Purpose.
The purpose of this subchapter is to establish the process for public
universities and public health-related institutions to request new baccalaureate or master's degrees from the Board.

Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rules. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.

§2.111. Authority.

There is no impact on small businesses, micro businesses, or
rural communities. There is no anticipated impact on local employment.

§2.112. Applicability.

Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated as a result of administering the sections will be a rigorous
and uniform process for administering program approval for
proposed baccalaureate and master's degrees. There are no
anticipated economic costs to persons who are required to
comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at elizabeth.mayer@highered.texas.gov. Comments will be
accepted for thirty (30) days following publication of the proposal
in the Texas Register.
The proposed new sections are proposed under Texas Education Code §§61.051 and 61.0512, which provides the Board with
the authority to approve all new degree programs before an institution of higher education may offer the program and Texas Education Code §61.001 which charges the agency to provide leadership and coordination for the Texas higher education system,
institutions, and governing boards, to the end that the State of
Texas may achieve excellence for college education of its youth
through the efficient and effective utilization and concentration of
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The authority for this subchapter is Texas Education Code §§61.051
and 61.0512, which provide that no new degree program may be added
at any public institution of higher education except with specific prior
approval of the Board. Tex. Educ. Code §61.0515 requires that the
number of semester credit hours required for the baccalaureate degree
not exceed the minimum number required by the institution's accreditor, in the absence of a compelling academic reason provided by the
institution.
(a) This subchapter applies to public universities and public
health-related institutions.
(b) This subchapter does not apply to public junior colleges.
(c) This subchapter does not apply to a master's degree
awarded by a public institution pursuant to Subchapter H, §2.147, of
this chapter.
§2.113. Submission of Planning Notification.
An institution of higher education seeking approval to offer a degree
program under this subchapter must submit a Planning Notification to
Board Staff in accordance with Subchapter C of this chapter prior to
submitting an administratively complete request for a new baccalaureate or master's degree proposal.
§2.114. Approval Required.
(a) A Public Health-Related Institution and Public University
is subject to Assistant Commissioner Approval under Subchapter A,
§2.4, of this chapter, if the proposed program contains not greater than
50% new content.
(b) A Public Health-Related Institution and Public University
is subject to Commissioner Approval under Subchapter A, §2.4, of this
chapter, if the proposed program contains greater than 50% new content.
(c) A Public Health-Related Institution or Public University
proposing a master's degree that will be the institution's first degree at
that level will be subject to Board Approval under Subchapter A, §2.4,
of this chapter.
§2.115. Presentation of Requests and Steps for Implementation.
(a) A requesting institution must submit a Planning Notification in accordance with Subchapter C of this chapter.
(b) A Public Health-Related Institution and Public University
must request a new baccalaureate or master's degree using the forms
available on the Board's website.
(c) Board Staff will make the determination of administrative
completeness in accordance with Subchapter A, §2.6, of this chapter.
(d) The Assistant Commissioner, Commissioner, or Board, as
applicable, shall approve or deny the proposed program within the
timelines specified in Subchapter A, §2.4, of this chapter, after receipt
of the complete program proposal. If the Assistant Commissioner,

Commissioner, or Board does not act to approve or deny the proposal
within the specified time frames, the program is considered approved.
(e) Upon approval, Board Staff will add the new degree program to the institution's official Program Inventory. The Program Inventory contains the list of degrees and certificates with official Board
approval.
§2.116. Approval and Semester Credit Hours.
If the minimum number of semester credit hours required to complete
a proposed baccalaureate program exceeds 120, the institution must
provide detailed documentation describing the compelling academic
reason for the number of required hours, such as programmatic accreditation requirements, statutory requirements, or licensure/certification
requirements that cannot be met without exceeding the 120-semester
credit hour limit. Board Staff will review the documentation provided
and make a determination to approve or deny a request to exceed the
120-semester credit hour limit.
§2.117. Criteria for New Baccalaureate and Master's Degrees.
(a) All proposed baccalaureate and master's degree programs
must meet the criteria set out in this subsection, in addition to the general criteria in Subchapter A, §2.5, of this chapter.
(b) Board Staff shall ensure that each institution certifies and
provides required evidence that a proposed baccalaureate or master's
degree meets the criteria in Subchapter A, §2.5, of this chapter and the
following criteria in its proposal request:
(1) Program Need. To meet the requirements of Subchapter A, §2.5(a)(1) and (2), the institution must be able to demonstrate
present and future workforce need of the state and nation. There should
be a ready job market for graduates of the program, or alternatively,
the program should produce students for master's or doctoral-level programs in fields in which there is a demonstrated need for professionals.
(2) Adequate Financing. In assessing whether the program
meets the requirements of Subchapter A, §2.5(a)(4) and (5), the program must demonstrate that there is adequate financing available to
initiate the proposed program without reducing funds for existing programs or weakening them in any way. The program must provide evidence demonstrating generation of sufficient semester credit hours under funding formulas and student tuition and fees to pay faculty salaries,
departmental operating costs, and instructional administration costs for
the program after the start-up period.
(3)

Faculty and Resources.

(A) Faculty. In assessing the criteria under Subchapter
A, §2.5(a)(6), Board Staff shall ensure that the faculty are adequate to
provide high program quality. In reviewing faculty, Board Staff will
review for the following minimum criteria:
(i) With few exceptions, the master's degree should
be the minimum educational attainment for faculty teaching in baccalaureate programs.
(ii) In most disciplines, the doctorate should be the
minimum educational attainment for faculty teaching in graduate programs.
(iii) Faculty shall meet the qualitative and quantitative criteria of the institution's appropriate accrediting body.
(iv) The institution must dedicate a sufficient number of qualified faculty to a new program. This number shall vary depending on the discipline, the nature of the program, and the anticipated number of students; however, there must be at least one full time
equivalent faculty already in place for the program to begin enrolling
students.

(v) In evaluating faculty resources for proposed degree programs, Board Staff shall consider only those degrees held by
faculty that were issued by:
(I) United States institutions accredited by
accrediting agencies recognized by the Board, or
(II) institutions located outside the United States
that have demonstrated that their degrees are equivalent to degrees issued from an institution in the United States accredited by accrediting
agencies recognized by the Board.
(B) Facilities and Other Resources. To meet the criteria in Subchapter A, §2.5(a)(6), each program must include adequate
facilities and resources to accommodate the program, including:
(i) Office space for the faculty, teaching assistants,
and administrative and technical support staff; seminar rooms; computer and electronic resources; and other appropriate facilities such as
laboratories; and
(ii) Library and IT Resources. Library and information technology resources must be adequate for the proposed program
and meet the standards of the appropriate accrediting agencies. Library
resources should be strong in the proposed doctoral program field and
in related and supporting fields.
(4) Quality of the Program and Alignment with the LongRange Plan. To assess the quality of the program, the program must
be able to demonstrate the quality of the program, including quality of
curriculum design. In addition to meeting the criteria in Subchapter
A, §2.5(a)(6) and (a)(8), the proposed program must offer high-quality
curriculum, as evidenced by the following:
(A) Professional programs and those resulting in licensure are designed to meet the standards of appropriate regulatory bodies;
(B) The curricular structure and policies of the proposed program should promote students' timely completion of the
program, including policies awarding:
(i) transfer of credit, as required by Chapter 4, Subchapter B of this title (relating to Transfer of Credit, Core Curriculum
and Field of Study Curricula);
(ii) course credit by examination, credit for professional experience, placing out of courses, and any alternative learning
strategies, such as competency-based education, which may increase
efficiency in student progress in the proposed program; and
(iii) Strong Related Programs. There must be highquality programs in other related and supporting disciplines at the baccalaureate or master's levels, as evidenced by enrollments, numbers of
graduates, and completion rates in those related and supporting programs, as appropriate.
§2.118. Post-Approval Program Reviews.
Board Staff shall conduct post-approval reviews in accordance with
Subchapter I of this chapter.
§2.119. Revisions to Approved Baccalaureate or Master's Degree
Programs.
An institution may request a non-substantive or substantive revision or
modification to an approved baccalaureate or master's program under
Subchapter A, §2.7, of this chapter.
§2.120. Phasing Out a Master's or Baccalaureate Degree Program.
An institution may request to phase out a master's or baccalaureate program under Subchapter H of this chapter.
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§2.121. Effective Date of Rules.
Each rule under this subchapter applies to each program for which an
institution has submitted a required Planning Notification on or after
June 1, 2023. For a proposed program not required to submit a Planning
Notification, these rules apply to a program submitted for notification
or approval on or after September 1, 2023.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202582
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182
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SUBCHAPTER G. APPROVAL PROCESS
FOR NEW DOCTORAL AND PROFESSIONAL
DEGREE PROGRAMS
19 TAC §§2.140 - 2.153
The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part
1, Chapter 2, Subchapter G, §§2.140 - 2.153, concerning the
approval of new doctoral and professional degree programs.
Specifically, these new sections will outline the requirements for
institutions to submit requests for new doctoral and professional
programs, in fulfillment of Texas Education Code §61.0512.
Texas Education Code §61.051 tasks the Board with coordinating the efficient and effective use of higher education resources
and avoiding unnecessary duplication. Texas Education Code
§61.0512 states that a public institution of higher education may
not offer any new degree program, including doctoral and professional degrees, without Board approval. Texas Education Code
§61.05122 requires institutions to submit a plan for graduate
medical education ahead of submitting an M.D. or D.O. proposal.
The rationale for this subchapter is to set up a uniform, fair
process for institutions to submit requests for new doctoral and
professional degree programs. Each rule sets out the steps
which institutions must take, and standards proposed programs
must meet in a methodical, chronological fashion. This subchapter also establishes, for the first time, rules carrying out
several statutory provisions, including Texas Education Code
§61.05122 requiring an institution requesting a new medical
program to submit a plan to provide sufficient Graduate Medical
Education.
Rule 2.140, Purpose, sets out the purpose of the subchapter
to establish a process for public universities and health-related
institutions to request approval of a new doctoral or professional
degree.
Rule 2.141, Authority, lists the sections of the Texas Education
Code that grant the Board authority to approve new degree programs.
Rule 2.142, Applicability, limits the applicability of the chapter to
public universities and public health-related institutions.
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Rule 2.143, Submission of Planning Notification, provides the information required for institutions to submit preliminary Planning
Notifications to the Board, giving early notice that they intend to
submit a proposal for a new doctoral or professional degree.
Rule 2.144, Graduate Medical Education Plan for New Medical
Degree Programs, outlines steps institutions must take to come
into compliance with Texas Education Code §61.05122, which
requires institutions requesting a new M.D. or D.O. program to
submit a plan to support sufficient Graduate Medical Education
slots for graduates as well.
Rule 2.145, Presentation of Requests and Steps for Implementation, sets out the steps an institution must follow in order to
request a new doctoral or professional degree, as well as the approval procedures Board Staff must follow for these programs.
This process is aligned with each subchapter in this chapter.
Rule 2.146, Criteria for New Doctoral and Professional Degree
Programs, lists the standards that proposed doctoral and professional programs must meet for approval. In addition to fulfilling the standard new program criteria contained in subchapter
A, this rule contains criteria specific to the doctoral or professional degree program type. Texas Education Code §61.0512(c)
lists criteria the Board must use to evaluate a proposed program,
including program need, adequate financing, necessary faculty
and other resources, and academic standards. Rule 2.146 develops those criteria in greater detail, tailoring them for doctoral
and professional programs (for example, by requiring faculty for
the proposed program to have experience in supervising doctoral dissertations). This rule references back to the general criteria in Rule 2.5 that apply to all new degree programs. New Rule
2.146 incorporates the statutory minimum and additional criteria
in one place so that each institution will know what criteria the
institution must meet to obtain program approval. These new
criteria, by reference back to Rule 2.5, will ensure that new degree programs are better aligned with the Board's revised Long
Range Master Plan for Higher Education. The plan in effect at
this time of this proposal, Building a Talent Strong Texas, focuses
on providing credential of value to students and limiting student
debt to what is manageable based on the credential.
Rule 2.147, Embedded Master's Degree, allows institutions receiving approval for a doctoral degree to also offer a master's
degree embedded within the larger doctoral program, giving doctoral students who do not complete their program the possibility
of still earning a degree. This was permissible in practice in many
circumstances, but inclusion in the rule makes the process clear
as to what approval an institution must obtain to offer an embedded degree. This policy benefits students by providing a credential for those who do not complete a doctoral program and
provides clarity and direction to institutions about how to offer
this type of degree.
Rule 2.148, Approval and Semester Credit Hours, relates to formula implications stemming from the number of semester credit
hours in a doctoral program. Texas Education Code §61.059(l)
states that, to receive formula funding, doctoral programs over
100 semester credit hours must provide the Board with evidence
of a compelling academic reason why the program needs to be
over 100 hours. Under the same provision, doctoral programs
over 130 semester credit hours may not receive formula funding.
Rule 2.148 states that the institution may submit this compelling
academic reason to the Board as part of the initial approval request for proposed doctoral programs over 100 semester credit
hours. This will streamline the process for institutions and create
a clear process for reporting these hours.

Rule 2.149, Non-Compliance with Approval Conditions, describes what happens if a new doctoral or professional program
does not fulfill all conditions of its approval. Board Staff will
notify the institution in writing of its failure to meet the conditions
of approval. If the institution does not respond to or remedy
the deficiencies, Board Staff may recommend that the Board
issue a show cause letter to the institution. The institution will
have a one-year period to respond to the show-cause letter. If
the institution does not respond or remedy the contingencies
and conditions of approval, Board Staff may recommend to
the institution to phase out the program; if the institution does
not respond, Board Staff may send the recommendation to the
institution's governing board. If the institution or its governing
board take no further action the institution must identify the program recommended for closure in its Legislative Appropriations
Request. This process provides clarity to the Board Staff and
to institutions about expectations, process, and consequences
for non-compliance while remaining aligned with the Board's
authority and role set out in statute. This new rule language
closely parallels existing processes in current rules.
Rule 2.150, Post-Approval Program Reviews, states that Board
Staff will conduct post-implementation reviews in accordance
with subchapter I. This process is substantially similar to the current process.
Rule 2.151, Revisions to Approved Doctoral or Professional Programs, states that an institution may request a revision or modification in line with subchapter A, §2.7. The new rules are much
more specific, clear, and predictable about what types of revisions require approval and what type of approval. This process
is both streamlined, but also more robust, in that it ensures significant revisions receive appropriate review.
Rule 2.152, Phasing Out a Doctoral or Professional Program,
states that an institution wishing to phase out a doctoral or professional program may follow the process set forth in subchapter
H. This process is substantially similar to the current process.
Rule 2.153, Effective Date of Rules, states that the rules become
effective for proposals with required Planning Notifications submitted on or after June 1, 2023. For programs not requiring a
Planning Notification submission, the rules become effective if
the proposal is submitted on or after September 1, 2023.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rules. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, or
rural communities. There is no anticipated impact on local employment.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated as a result of administering the sections will be a rigorous
and uniform process for administering program approval for
proposed doctoral and professional degrees, more closely tied
to statute. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at elizabeth.mayer@highered.texas.gov. Comments will be
accepted for thirty (30) days following publication of the proposal
in the Texas Register.
The new sections are proposed under Texas Education Code
§61.051, which provides the Board with the authority to coordinate the efficient and effective use of higher education
resources and avoid unnecessary duplication; Texas Education
Code §61.0512, which states that a public institution of higher
education may not offer any new degree program, including
doctoral and professional degrees, without Board approval;
Texas Education Code §61.05122, which requires institutions
to submit a plan to the Board for graduate medical education
ahead of submitting an M.D. or D.O. proposal; and Texas
Education Code §61.001 which charges the agency to provide
leadership and coordination for the Texas higher education
system, institutions, and governing boards, to the end that the
State of Texas may achieve excellence for college education
of its youth through the efficient and effective utilization and
concentration of all available resources and the elimination of
costly duplication in program offerings, faculties, and physical
plants.
The proposed new rules affect Texas Education Code §§61.051,
61.0512, 61.05122, and 61.059(l).
§2.140. Purpose.
The purpose of this subchapter is to establish the process for public universities and public health-related institutions to request new doctoral
or professional degrees from the Board.
§2.141. Authority.
The authority for this subchapter is Texas Education Code §§61.051
and 61.0512, which provide that no new degree program may be added
at any public institution of higher education except with specific prior
approval of the Board. In addition, Tex. Educ. Code §61.05122
requires institutions to submit a plan for graduate medical education
ahead of submitting an M.D. or D.O. proposal.
§2.142. Applicability.
This subchapter applies to public universities and public health-related
institutions as defined under subchapter A of this chapter.
§2.143. Submission of Planning Notification.
An institution of higher education must submit a Planning Notification
to Board Staff in accordance with subchapter C, §2.41 of this chapter
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(relating to Planning Notification: Notice of Intent to Plan), at least one
year prior to submitting an administratively complete request for a new
doctoral or professional degree.
§2.144. Graduate Medical Education Plan for New Medical Degree
Programs.
(a) In addition to submitting a Planning Notification under
subchapter C, §2.41, of this chapter, an institution of higher education
seeking approval to offer a doctor of medicine (M.D.) or doctor of
osteopathic medicine (D.O.) professional degree must also submit
a graduate medical education plan, in accordance with Tex. Educ.
Code §61.05122. Submission of this plan is a prerequisite to Board
consideration of the proposed degree program.

eral criteria in subchapter A, §2.5, of this chapter (relating to General
Criteria for Program Approval).
(b) Each institution must provide evidence in its application
that a proposed doctoral and professional program meets the following
criteria.

(b) Board Staff may approve the graduate medical education
plan if the institution's plan meets all the requirements of Tex. Educ.
Code §61.05122. Board Staff may request additional information
as necessary to determine if the requirements of Tex. Educ. Code
§61.05122 are met.

(1) Program Need. To meet the requirements of subchapter
A, §2.5(a)(1) and (2) of this chapter, the institution must be able to
demonstrate present and future workforce need of the state and nation.
There should be a ready job market for graduates of the program. In
assessing the need for the program, the institution should consider labor
market information and other data provided by Board Staff in response
to the institution's Planning Notification. While Board Staff may also
recommend or use generally available information to assess the need
for the program, particularly in cases where labor market needs are
changing rapidly, it is the responsibility of the institution requesting a
doctoral or professional program to demonstrate that a workforce need
for the proposed program exists. Acceptable documentation includes:

(c) An institution that experiences substantial growth in an individual enrollment class size after Board Staff approves the graduate
medical education plan must submit an updated plan that meets the
requirements of Tex. Educ. Code §61.05122(d-1) not later than one
academic term after experiencing substantial growth.

(A) An analysis of national data showing the number of
doctoral or professional degrees being produced annually in the discipline and comparing that to the numbers of professional job openings
for those degrees in the discipline as indicated by sources such as the
main professional journal(s) of the discipline.

(1) For the purpose of this section, "substantial growth" is
defined as an increase in enrollment that would require additional firstyear residency positions to achieve a ratio for the number of first-year
graduate medical education positions, relative to the number of medical
school graduates in the state, of at least 1.1 to 1.

(B) The institution must also provide data on the enrollments, number of graduates, and capacity to accept additional students
of other similar doctoral programs in Texas, demonstrating that current
production levels of graduates are insufficient to meet projected workforce needs. The Board may consider local, state, or national workforce
needs in this analysis.

(2) The Assistant Commissioner shall approve the updated
graduate medical education plan if the institution's plan meets all the
requirements of Tex. Educ. Code §61.05122. Board Staff may request
additional information as necessary to determine if the requirements of
Tex. Educ. Code §61.05122 are met.
§2.145. Presentation of Requests and Steps for Implementation.
(a) The requesting institution must submit a Planning Notification in accordance with subchapter C, §2.41 of this chapter (relating
to Planning Notification: Notice of Intent to Plan), at least one year
prior to submitting an administratively complete program proposal.
(b) Each institution must request new doctoral and professional degree programs using the New Doctoral and Professional
Degree Proposal Form available on the Board's website.
(c) Board Staff will make the determination of administrative
completeness in accordance with subchapter A, §2.6, of this chapter
(relating to Administrative Completeness).
(d) Board Staff shall utilize out-of-state disciplinary experts to
assist in the review process to evaluate the quality of a proposed doctoral or professional program. The institution submitting the proposal
is responsible for paying the costs of the external review.
(e) Each proposed doctoral and professional degree program is
subject to Board Approval under subchapter A, §2.4(4) of this chapter
(relating to Types of Approval Required).
(f) Upon Board approval, Board Staff will add the new doctoral or professional program to the institution's official Program Inventory. The Program Inventory contains the list of programs with official Board approval.
§2.146. Criteria for New Doctoral and Professional Degree Programs.
(a) All proposed doctoral and professional degree programs
must meet the criteria set out in this subsection, in addition to the gen-
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(C) The institution should also provide evidence of student demand for a doctoral program in the discipline, such as potential
student survey results and documentation that qualified students are not
gaining admission to existing programs in Texas.
(2) Adequate Financing. In assessing whether the program
meets the requirements of subchapter A, §2.5(a)(4) and (5) of this
chapter, the program must demonstrate that there is adequate financing
available to initiate the proposed program without reducing funds
for existing programs or weakening them in any way. For doctoral
programs, institutions shall offer comprehensive financial assistance
packages to recruit and retain high-quality doctoral students.
(3) Faculty and Resources. In assessing the criteria under
subchapter A, §2.5(a)(7) of this chapter, Board Staff shall ensure that
each institution demonstrates a strong core of qualified doctoral faculty capable of guaranteeing a high-quality doctoral program with the
potential to attain national prominence. The institution must employ
at least one core faculty member active in the department offering the
proposed program at the time of application. The institution must also
provide an approved hiring schedule demonstrating the ability to hire
any additional faculty appropriate to support the projected number of
enrolled students. The institution must provide documentation on a
schedule determined by Board Staff of the faculty hires through submission of a letter of intent, curriculum vitae or equivalent documentation of faculty credentials in a format determined by the Board, and a
list of courses in the curriculum that the faculty hire would be qualified
to teach. The program must not result in such a high ratio of doctoral
students to faculty as to make individual guidance prohibitive. Evidence of quality faculty may include:
(A) Doctoral faculty, holding the Doctor of Philosophy
degree or its equivalent from a variety of graduate schools of recognized reputation.

(B) Professors and associate professors have achieved
national or regional professional recognition.
(C) Core faculty are currently engaged in productive research and have published the results of such research in the main professional journals of their discipline.
(D) Faculty come from a variety of academic backgrounds and have complementary areas of specialization within their
field.
(E) Some doctoral faculty have experience directing
doctoral dissertations.
(F) In evaluating faculty resources for proposed degree
programs, the Board shall consider only those degrees held by the faculty that were issued by:
(i) United States institutions accredited by accrediting agencies recognized by the Board; or
(ii) institutions located outside the United States that
have demonstrated that their degrees are equivalent to degrees issued
from an institution in the United States accredited by accrediting agencies recognized by the Board.
(4) Support Staff. Each program must have an adequate
number of support staff to provide sufficient services for both existing
programs and any proposed increases in students and faculty in the
proposed program.
(5) Facilities and Resources. To meet the criteria in subchapter A, §2.5(a)(7) of this chapter, each program must include adequate facilities and resources to accommodate the program, including:
(A) Office space for the faculty, teaching assistants, and
administrative and technical support staff; seminar rooms; computer
and electronic resources; and other appropriate facilities such as laboratories.
(B) Library and IT Resources. Library and information
technology resources must be adequate for the proposed program and
meet the standards of the appropriate accrediting agencies. Library
resources should be strong in the proposed doctoral program field and
in related and supporting fields.
(6) Quality of the Program and Alignment with the
Long-Range Plan. In addition to meeting the criteria in subchapter A,
§2.5(a)(6) and (8) of this chapter, an institution must demonstrate the
quality of a proposed program by the meeting the following:
(A) An institution shall be required to utilize disciplinary experts to review the proposed program to assess the overall
quality of the program. Elements of a high-quality program, may
include, but are not limited to:
(i) Design of proposed program as evidenced by the
program's ability to prepare a graduate student for teaching, creative
activities, research, or other professional activities. The program must
be characterized by freedom of inquiry and expression.
(ii) Availability of quality undergraduate and graduate programs in a wide number of disciplines at the undergraduate and
master's levels. The institution must also offer high-quality programs
in other related and supporting doctoral areas.
(iii) Quality Planning. The proposed program shall
be carefully planned and result in a degree plan that is clear, comprehensive, and generally uniform. The program may include flexibility to meet the legitimate professional interests of doctoral-level degree or professional degree students. Evidence of a carefully planned,
high-quality program includes:

(I)

A logical sequence of degree requirements;

(II) Alternative methods of determining mastery
of program content, such as competency-based education, prior learning assessment, and other options for reducing students' time to degree;
(III) Specialization and breadth of education,
with rules for the distribution of study to achieve both, including
interdisciplinary programs if indicated; and
(IV) A research dissertation or equivalent requirements to be judged by the doctoral faculty on the basis of quality.
(iv) External Learning Experiences. The program
must include external learning experiences for students, such as internships, clerkships, or clinical experiences, in disciplines that require
them.
(v) Accreditation Standards. Each proposed program shall meet the criteria of its accrediting Board and doctoral
or professional program criteria of relevant professional groups and
organizations, such as the Council of Graduate Schools, the Modern
Language Association, the American Historical Association, the
Accreditation Board for Engineering and Technology, or other bodies
relevant to the particular discipline.
(vi) Teaching Loads of Faculty. Unless justification
is provided in the application, teaching loads of faculty in the doctoral
or professional program should not exceed two courses per term. The
mix of courses shall include advanced courses and seminars with low
enrollments.
§2.147. Embedded Credential: Master's Degree.
An institution may offer a master's degree as an embedded credential
in the same, a related, or supporting field to a student who enrolled in a
doctoral program. The institution may request approval for the master's
degree:
(1) in the application for the doctoral program; or
(2) may request the master's degree program subject to Expedited Review under subchapter A, §2.4, of this chapter, if the institution already offers an approved doctoral program in the same CIP
Code.
§2.148. Approval and Semester Credit Hours.
(a) The Board shall review and approve or deny a proposed
doctoral or professional degree in accordance with the applicable provisions under subchapter A and this subchapter.
(b) If the Board approves a program that requires more than
100 semester credit hours, that program is deemed to meet the requirements for formula funding of doctoral students over 100 credit hours,
but not to exceed 130 semester credit hours, set out in Tex. Educ. Code
§61.059.
§2.149. Non-Compliance with Approval Conditions.
(a) If a new doctoral or professional degree program fails to
satisfy all conditions of approval by the end of the first five years following program implementation, Board Staff shall notify the institution
in writing of its deficiencies. Within sixty days of receipt of notification, the program shall:
(1) provide to Board Staff a written report containing the
institution's findings as to why all conditions of approval were not met;
(2) submit a written plan describing how the program will
fulfill all unsatisfied conditions of approval within one year; and
(3) at the end of the one-year period provide a report to
Board Staff on whether all unsatisfied conditions of approval have been
fulfilled.
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(b) If the institution fails to respond or fails to remedy the deficiencies or non-compliance in accordance with subsection (a) of this
section, Board Staff may recommend that the Board issue a show cause
letter to the institution in accordance with subsection (c) of this section.
(c) If the Board approves the issuance of a show cause letter to
a new doctoral degree or professional program that fails to satisfy all
remaining conditions of approval during the one-year period referenced
in subsection (a)(2) of this section, the institution shall be required to
show cause why the Board shall not revoke the program approval and
require teach-out and closure of the program.
(d) Program Closure and Teach-Out. If it is determined that
a new doctoral degree program fails to satisfy all contingencies and
conditions of approval, after responding to the show cause notice in
subsection (b) of this section, Board Staff may notify the institution in
writing with a recommendation to eliminate the program.
(e) If the institution chooses not to follow the recommendation, Board Staff may send the recommendation to the governing board
of the institution. If the governing board does not accept the recommendation to eliminate the program, then the university system or, where a
system does not exist, the institution must identify the programs recommended for closure by the Board on the next legislative appropriations
request submitted by the system or institution.
§2.150. Post-Approval Program Reviews.
Board staff shall conduct post-approval reviews in accordance with
subchapter I of this chapter.
§2.151. Revisions to Approved Doctoral or Professional Programs.
An institution may request a non-substantive or substantive revision
or modification to an approved doctoral or professional program under
subchapter A, §2.7, of this chapter (relating to informal Notice and
Comment of Proposed Local Programs).
§2.152. Phasing Out a Doctoral or Professional Program.
An institution may request to phase out a doctoral or professional program under subchapter H of this chapter.
§2.153. Effective Date of Rules.
Each rule under this subchapter applies to each program for which an
institution has submitted a required Planning Notification on or after
June 1, 2023. For a proposed program not required to submit a Planning
Notification, these rules apply to a program submitted for notification
or approval on or after September 1, 2023.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202583
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182

♦

♦

♦

Chapter 2, Subchapter H, §§2.170 - 2.172, concerning the phasing out of degree and certificate programs. Specifically, this new
subchapter will outline the Board's phase-out procedures for programs to ensure the accuracy of the Program Inventory, in implementation of Texas Education Code §61.0512.
Texas Education Code §61.0512 gives the Board authority to approve new degree and certificate programs. The Board maintains a list of approved and active programs for each institution
in a Program Inventory. This rule outlines procedures for maintaining the Program Inventory by creating a process for phasing
out programs.
Rule 2.170, Authority, lists the section of the Texas Education
Code that grants the Board authority to approve new degree and
certificate programs. This authority necessitates an accurate list
of approved and active programs.
Rule 2.171, Program Phase-Out Notifications, outlines the procedures and information needed to remove a program from the
Board's Program Inventory. Requiring this information allows the
Board to keep an accurate list of approved programs.
Rule 2.172, Effective Date of Rules, states that the rules become
effective for a program an institution wants to phase out on or
after September 1, 2023.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rules. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the
first five years the sections are in effect, the public benefit anticipated as a result of administering the section will be improved
communication between the Board and institutions. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

SUBCHAPTER H. PHASING OUT DEGREE
AND CERTIFICATE PROGRAMS

(7) the rules will not change the number of individuals subject to
the rule; and

19 TAC §§2.170 - 2.172

(8) the rules will not affect this state's economy.

The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part 1,
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Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, TX 78711-2788, or via email at
elizabeth.mayer@highered.texas.gov. Comments will be accepted for thirty (30) days following publication of the proposal
in the Texas Register.
The new sections are proposed under Texas Education Code
§61.0512, which provides the Board with the authority to approve
new degree or certificate programs.
The proposed new rules affect Texas Education Code §61.0512.
§2.170. Authority.
Texas Education Code §61.0512 gives the Board authority to approve
new degree or certificate programs. The Board maintains the list of
approved programs in a Program Inventory for each institution. Establishing a phase-out procedure for programs ensures the accuracy of the
Program Inventories, which is necessary for the Board to carry out its
duties under Tex. Educ. Code §61.0512.
§2.171. Program Phase-Out Notification.
(a) If the institution where the program is located wishes to
close the program, the institution shall:
(1) give appropriate notification to the Southern Association of Colleges and Schools Commission on Colleges or the Program's
accreditor, as applicable;
(2)

cease to admit new students to the program;

(3)

develop and execute a teach-out plan;

(5) close the program when the last student enrolled in the
program has graduated or the teach-out period has lapsed; and
notify the Board when the program is finally closed.

(b) Public institutions of higher education must notify Board
Staff of intent to phase out a degree or certificate program prior to closure of the program.
(c) The institution shall provide the information required in
this section by submitting the Phase Out Notification Form on the
Board's website. The notification form will require the institution to
submit the following information:
(1) The name, designation, and CIP Code of the degree or
program, as listed in the institution's Program Inventory; and
(2)

The anticipated closure date of the program.

(d) Upon receiving the Phase Out Notification Form, Board
Staff will update the institution's Program Inventory to reflect the
phase-out date of the program. Board Staff will remove the program
from the Program Inventory at the time of the date of closure, as
reported by the institution.
§2.172. Effective Date of Rules.
This rule applies to a program that an institution seeks to close on or
after September 1, 2023.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202584

♦

♦

♦

SUBCHAPTER I. REVIEW OF EXISTING
DEGREE PROGRAMS
19 TAC §§2.180 - 2.184
The Texas Higher Education Coordinating Board (Board) proposes new rules in Title 19, Texas Administrative Code, Part 1,
Chapter 2, Subchapter I, §§2.180-2.184, concerning the review
of existing degree programs. Specifically, this new subchapter will explain the review criteria and timeline of review for approved degree programs, implementing Texas Education Code
§§61.0512(e) and 130.311.
Texas Education Code §61.0512(e) requires the Board to review
each degree or certificate program offered by an institution of
higher education at least every ten years. Texas Education Code
§130.311 applies to baccalaureate degrees offered by public junior colleges and requires program review each biennium.
The rules outline how the Board meets statutory requirements
regarding existing program review.

(4) ensure that all courses necessary to complete the program are offered on a timely basis;

(6)

Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182

Rule 2.180, Authority, lists the sections of the Texas Education
Code that require program review.
Rule 2.181, Academic Programs at Public Universities and
Health-Related Institutions, outlines the criteria for review of
existing baccalaureate, master's, doctoral, and professional
programs at public universities and health-related institutions.
The new rule makes explicit the expectations and process by
which the Board fulfills the obligations of Tex. Educ. Code
§61.0512(e). This process provides an opportunity for the institution to routinely engage in a continuous improvement process
through examination of its own baccalaureate programs. The
rule provides a comprehensive list of criteria by which each institution and the Board should assess degree programs. These
criteria exist in the current rules and were developed to ensure
that each institution's programs are high-quality and relevant.
Rule 2.182, Doctoral and Professional Degree Programs, outlines the criteria for review of new doctoral or professional degree
programs at public universities and health-related institutions.
These criteria exist in the current rules and were developed to
ensure that each institution's programs are properly and successfully implemented consistent with the program's approval.
Rule 2.183, Baccalaureate Degree Programs at Public Junior
Colleges, outlines criteria for review of baccalaureate degree
programs at public junior colleges. This process provides an
opportunity for the institution to routinely engage in a continuous
improvement process through examination of its own baccalaureate programs. This review requirement in this rule aligns with
statutory requirements for reviews for these types of programs
under Texas Education Code §130.311.
Rule 2.184, Effective Date of Rules, states that the rules become
effective for proposed programs with Planning Notifications submitted on or after June 1, 2023; for all other programs, these
rules become effective September 1, 2023.
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Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or administering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rules. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has also determined that for each year of the
first five years the sections are in effect, the public benefit anticipated as a result of administering the sections will be improved
communication between the Board and institutions. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

have a process to review the quality and effectiveness of existing degree programs and for continuous improvement.
(b) Board Staff shall develop a process for conducting a periodic audit of the quality, productivity, and effectiveness of each existing
master's, doctoral, and professional degree program at a public institution of higher education.
(c) Each public institution of higher education offering an
undergraduate degree shall participate in the Existing Program Performance Review on the schedule required by Board Staff to meet
the requirements of program review established by Tex. Educ. Code
§61.0512(e).
(d) Each public university and public health-related institution
shall review each of its doctoral and professional degree programs at
least once every ten years.
(1) On a schedule to be determined by the Commissioner,
institutions shall submit a schedule of review for all doctoral programs
to the Assistant Commissioner with oversight of academic program
approval.
(2) Each institution shall begin each review of a doctoral
or professional degree program with a rigorous self-study.

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(3) As part of the required review process, an institution
shall use at least two external reviewers with subject-matter expertise
who are employed by institutions of higher education outside of Texas.
External reviewers must be provided with the materials and products
of the self-study and must participate in a site review.

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(4) External reviewers must be part of a program that is
nationally recognized for excellence in the discipline.

(5) the rules will create a new rule;

(5) External reviewers must affirm that they have no conflict of interest related to the Board, the institution, or program under
review.

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic and Health Affairs, P.O. Box 12788, Austin, TX 78711-2788, or via email at
elizabeth.mayer@highered.texas.gov. Comments will be accepted for thirty (30) days following publication of the proposal
in the Texas Register.
The new sections are proposed under Texas Education Code
§§61.0512(e) and 130.311, which require the review of new and
existing degree programs.
The proposed new rules affect Texas Education Code §§61.0512
and 130.311.
§2.180. Authority.
The authority for this subchapter is Texas Education Code §61.002,
which directs the Board to coordinate higher education through efficient and effective use of resources and elimination of costly program
duplication; Tex. Educ. Code §61.0512(e), which requires the Board
to conduct reviews of programs at least every ten years after the program's establishment; and Tex. Educ. Code §130.311, which requires
public junior colleges to issue a report on their baccalaureate programs
to the Board.
§2.181. Academic Programs at Public Universities and Public
Health-Related Institutions.
(a) Each public institution of higher education, in accordance
with the requirements of the institution's approved accreditor, shall
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(6) Closely-related programs, defined as sharing the same
four-digit Classification of Instructional Programs code, may be reviewed in a consolidated manner at the discretion of the institution.
(7) Institutions shall review master's and doctoral programs
in the same discipline simultaneously, using the same self-study materials and reviewers. Institutions may also, at their discretion, review
baccalaureate programs in the same discipline as master's and doctoral
programs simultaneously.
(8) Criteria for the review of doctoral and professional programs must include, but are not limited to:
(A) Student retention rates;
(B) Student enrollment;
(C) Graduate licensure rates (if applicable);
(D) Alignment of program with stated program and institutional goals and purposes;
(E)
peer programs;

Program curriculum and duration in comparison to

(F)

Program facilities and equipment;

(G)

Program finance and resources;

(H) Program administration;
(I)

Faculty Qualifications; and

(J) Employment outcomes.

(9) Institutions shall submit a report on the outcomes of
each review, including the evaluation of the external reviewers and actions the institution has taken or will take to improve the program, and
shall deliver these reports to Board Staff no later than 180 days after
the reviewers have submitted their findings to the institution.
(10) Institutions may submit reviews of master's, doctoral,
and professional programs performed for reasons of programmatic licensure or accreditation in satisfaction of the review and reporting requirements in this subsection.
(e) Each public university and health-related institution shall
review all stand-alone master's programs at least once every ten years.
(1) On a schedule to be determined by the Commissioner,
institutions shall submit a schedule of review for all master's programs
to the Assistant Commissioner of Academic and Health Affairs.
(2) Institutions shall begin each review of a master's program with a rigorous self-study.
(3) As part of the required review process, institutions shall
use at least one external reviewer with subject-matter expertise who is
employed by an institution of higher education outside of Texas. The
reviewers shall:
(A) Review all the materials and products of the institution's self-study.
(B) Travel to the campus for an on-site review or may
be asked to conduct a remote desk review.
(C) Be part of a program that is nationally recognized
for excellence in the discipline.
(D) Affirm that the reviewer has no conflict of interest
related to the Board, the institution, or program under review.

(N)

Number of degrees conferred annually;

(O) Alignment of program with stated program and institutional goals and purposes;
(P)
peer programs;
(Q)

Program curriculum and duration in comparison to
Program facilities and equipment;

(R) Program finance and resources; and
(S)

Program administration.

(7) Each institution shall submit a report of the outcomes
of each review, including the evaluation of the external reviewer(s) and
actions the institution has taken or will take to improve the program,
and shall deliver these reports to the Assistant Commissioner with oversight of academic approval not later than 180 days after the reviewer(s)
have submitted their findings to the institution.
(8) Each institution may submit reviews of graduate programs performed for reasons of programmatic licensure or accreditation in satisfaction of the review and reporting requirements in this subsection.
(f) Board Staff shall review all reports submitted for a master's,
doctoral, or professional degree program and shall conduct analysis as
necessary to ensure high quality. The Commissioner may require an
institution to take additional actions to improve its program as a result
of Board review.
§2.182. Doctoral and Professional Degree Programs.
(a) Board Staff shall monitor a new doctoral or professional
degree program for a period of five years following implementation of
the program to ensure that any conditions of approval stipulated by the
Board have been satisfied by the end of that period.

(4) Each institution may review closely-related programs-defined as sharing the same four-digit Classification of Instructional
Programs code--in a consolidated manner at the discretion of the institution.

(b) The institution shall describe progress toward satisfaction
of any conditions of approval to Board Staff in the new doctoral and
professional program's annual reports to the Board.

(5) Each institution may review a master's degree program
in the same six-digit Classification of Instructional Programs code as
doctoral programs simultaneously with their related doctoral programs.

(c) Board Staff shall not require a new doctoral or professional
degree program that adequately satisfied all conditions of approval during the first five years following program implementation to submit further annual reports unless directed to do so by the Commissioner.

(6) Criteria for the review of a master's degree programs
must include, but are not limited to:
(A)

Faculty qualifications;

§2.183. Baccalaureate Degree Programs at Public Junior Colleges.
(a) Each public junior college offering a baccalaureate degree
program under this subchapter shall conduct a review of each baccalaureate degree program offered and prepare a biennial report on the operation, quality, and effectiveness of the baccalaureate degree programs
in a format specified by the Board. A copy of the report shall be delivered to the Board by January 1 of each odd numbered year.

(B) Faculty publications and awards;
(C) Faculty external grants;
(D) Faculty teaching load;
(E) Faculty/student ratio;
(F)

Student demographics;

(G)

Student time-to-degree;

(b) The Commissioner may require any reporting necessary to
determine whether the program remains in compliance with the terms
of its program approval, statute, or these rules.

(H) Student publications and awards;
(I) Student retention rates;
(J)
(K)

(d) The Commissioner may require any reporting necessary to
determine whether the program remains in compliance with the terms
of its program approval or these rules.

Student graduation rates;
Student enrollment;

(L) Graduate licensure rates, if applicable;
(M) Graduate placement (i.e. employment or further
education/training);

§2.184. Effective Date of Rules.
Each rule under this subchapter applies to a review of a program for
which an institution has submitted a required Planning Notification on
or after June 1, 2023, or submitted its program approval request on or
after September 1, 2023. For all other programs, including proposed
programs not required to submit a Planning Notification, these rules
apply on or after September 1, 2023.
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The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202585
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6182

♦

♦

♦

CHAPTER 4. RULES APPLYING TO
ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS
SUBCHAPTER O. OPEN EDUCATIONAL
RESOURCES GRANT PROGRAM
19 TAC §§4.230 - 4.233, 4.236, 4.237
The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Title 19, Part 1, Chapter 4, Subchapter O, §§4.230 - 4.233, §4.236,
and §4.237, concerning the Open Educational Resources Grant
Program. Specifically, this amendment will facilitate the administration of the Open Educational Resources Grant Program.
The proposed amendments substitute institutions of higher education as grantees in lieu of individual faculty members in the
current rule. This amendment will facilitate the administration
of the grant program by Coordinating Board staff and remove
undue burden of grant administration for individual faculty members by having an institution of higher education serve as the
fiscal home for grants.
The Coordinating Board convened a negotiated rulemaking
committee, comprised of higher education institutional representatives with expertise in open educational resources. The
negotiated rulemaking committee met once on May 12, 2022,
to develop the proposed rules. The negotiated rulemaking committee developed the proposed rules in alignment with Texas
Education Code §61.0331, which directs the THECB to employ
the negotiated rulemaking process described in Chapter 2008
of the Texas Government Code when adopting rules relating to
trusteed funds allocation methodologies.
Dr. Michelle Singh, Assistant Commissioner for Digital Learning,
has determined that for each of the first five years the sections
are in effect there would be no fiscal implications for state or local
governments as a result of enforcing or administering the rules.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue
to the state or to local governments as a result of enforcing or
administering the rule.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Dr. Michelle Singh has also determined that for each year of the
first five years the section is in effect, the public benefit anticipated as a result of administering the section will be the facilita-
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tion of administration of the Open Educational Resources Grant
Program. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Dr. Michelle
Singh, Assistant Commissioner for Digital Learning, P.O. Box
12788, Austin, Texas 78711-2788, or via email at digitallearning@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.
The amendment is proposed under the General Appropriations
Act, Senate Bill 1, Article III, Section 49, 87th Texas Legislature, Regular Session, Rider 49, which provides the Coordinating Board with the authority to administer the Open Educational
Resources Grant Program enacted by Senate Bill 810, 85th Legislature, 2017 and was codified as Texas Education Code, Section 61.0668. Section 61.0668 of the Texas Education Code expired on September 1, 2021.
§4.230. Purpose.
The purpose of this subchapter is to implement rules to establish the
Open Educational Resources (OER) Grant Program, under which the
Board awards grant payments to eligible [institutional faculty employed by a] Texas institutions of higher education [higher education
institution], as defined in Texas Education Code 61.003(8), to adopt,
modify, redesign, or develop one or more courses using only open
educational resources.
§4.231. Authority.
The authority for this subchapter is found in Texas Education Code,
Chapter 61, Subchapter 61.0668, which provides the board with the
authority to adopt rules to administer this grant program, and Senate
Bill 1, 87th Texas Legislature, Regular Session, Rider 49.
§4.232. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the text clearly indicates otherwise.
(1) Board or THECB--The Texas Higher Education Coordinating Board.
(2) Commissioner--The Commissioner of Higher Education.
(3) Eligible Applicant--A Texas institution of higher education as defined in Texas Education Code 61.003(8). [A faculty member as defined in Texas Education Code 51.917 or group of faculty
currently employed at an institution of higher education, as defined in
Texas Education Code 61.003(8).]

(4) Institution of Higher Education--Any public technical
institute, public junior college, public senior college or university, or
medical or dental unit, or other agency of higher education as defined
by Texas Education Code, 61.003(8).
(5) Open Educational Resources (OER)--A teaching,
learning, or research resource that is in the public domain or has been
released under an intellectual property license that permits the free
use, adaptation, and redistribution of the resource by any person. The
term may include full course curricula, course materials, modules,
textbooks, media, assessments, software, and any other tools, materials, or techniques, whether digital or otherwise, used to support access
to knowledge, as defined in Texas Education Code 51.451(4-a).
(6) Request for Applications (RFA)--A type of solicitation
notice in which the THECB announces available grant funding, sets
forth the guidelines governing the program, provides evaluation criteria for submitted applications, and provides instructions for eligible
entities to submit applications for such funding. The guidelines governing the program may include a Letter of Intent, eligibility requirements,
performance expectations, budget guidelines, reporting requirements,
and other standards of accountability for this program.
§4.233. Eligibility.
Texas institutions of higher education as defined by Texas Education
Code 61.003(8) [Faculty employed by a Texas public institution of
higher education] are eligible to apply for a grant under this program.
§4.236. Review Criteria.
Applicants shall be selected for funding based on requirements and
award criteria provided in the RFA. Award criteria will include, but
may not be limited to, consideration of the following factors:
[(1)
the course;]

The number of students projected to annually enroll in

(1) [(2)] The projected amount of money saved [by a student] due to the use of OER in the course; and
(2) [(3)] The evaluation of the application by three selected
qualified reviewers [of the curriculum of the course], as determined by
Board staff.
§4.237. Reporting Criteria.
Grantees must file reports with Board staff as required by the RFA for
each applicable course for each of the four semesters immediately following OER implementation. Grantees will provide information that
includes, but is not limited to, the following:
(1) The number of students who have completed the course
associated with the grant;
(2) An estimate of the amount of money saved [by a student] due to the use of OER [open educational resources] in the course;
(3) A description of the OER [open educational resources]
used in the course;
(4) The number of [other] faculty members known to
have [, if any, who] adopted the OER associated with the grant for a
[curriculum of the] course [associated with the grant]; and
(5)

Any other information required by the RFA.

♦

♦

♦

CHAPTER 22. STUDENT FINANCIAL AID
PROGRAMS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §22.2
The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Title 19, Part 1, Chapter 22, Subchapter A, §22.2, concerning General Provisions. Specifically, this amendment will modify subsections (1) through (3) to integrate the work-study disbursement
process. Subsection (4) is removed, as it will be replaced by
Texas Administrative Code, Title 19, Part 1, Chapter 22, Subchapter G, §22.135. The amendment to the administrative rule
is necessary to implement the amended allocation methodology
for the Texas College Work-Study Program and the Work-Study
Student Mentorship Program that was developed through negotiated rulemaking.
Texas Education Code 56.077 allows the Coordinating Board to
adopt reasonable rules necessary to enforce the requirements,
conditions, and limitations of Texas Education Code, Chapter 56,
Subchapter E, Texas College Work-Study Program. To achieve
the requirements of the Subchapter E, a rule is necessary to
outline the process by which funds received by the institution
are used to pay students for their work-study employment.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has determined that for each of the first
five years the sections are in effect there would be no fiscal implications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforcing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has also determined that for each year
of the first five years the section is in effect, the public benefit anticipated as a result of administering the section will be
the amendment of the administrative rule necessary to implement the amended allocation methodology for the Texas College
Work-Study Program and the Work-Study Student Mentorship
Program. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed.
Government Growth Impact Statement

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202572

Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6284

(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
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(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

(6) the rules will not limit an existing rule;

Filed with the Office of the Secretary of State on July 11, 2022.

(7) the rules will not change the number of individuals subject to
the rule; and

TRD-202202573
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6365

(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Charles W. Contéro-Puls, Assistant Commissioner for Student Financial Aid Services, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at charles.contero-puls@highered.texas.gov. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.
The amendment is proposed under Texas Education Code, Section 56.077, which provides the Coordinating Board with the authority to adopt reasonable rules necessary to enforce the requirements, conditions, and limitations of Texas Education Code,
Chapter 56, Subchapter E, Texas College Work-Study Program.
The proposed amendment affects Texas Education Code, Chapter 56, Subchapter E.
§22.2. Timely Distribution of Funds.
All institutions participating in the financial aid programs outlined in
Chapter 22 shall follow the guidelines for the timely distribution of
funds, as outlined in [within paragraph (1) - (4) of] this section:
(1) Timely Disbursement. Institutions shall disburse state
student financial aid funding[, excepting work-study,] to a student recipient's account or, in the case of work-study, through a paycheck, no
later than three business days after receiving the funds. Undisbursed
funds must be returned to the Board no later than six business days after
the receipt of funds. Gift aid and work-study funds for which a student
is no longer eligible may be disbursed to a different eligible student for
whom funds have not yet been requested in order to meet the timely
disbursement requirement.
(2) Timely Determination of Ineligibility. For state student
financial aid funding already disbursed to a student, except work study,
institutions shall return funds to the Board within 45 calendar days of a
student becoming ineligible for the funding. Gift aid funds for which a
student has been determined ineligible may be disbursed to a different
eligible student for whom funds have not yet been requested in order
to meet the timely determination of ineligibility requirement. In all
cases, an institution must provide notification to the Board regarding
the change in student eligibility, as appropriate for the particular student
financial aid program.
(3) Timely Cancellation. For state student financial aid
funds already disbursed to a student, except work-study, institutions
may return funds to the Board within 120 calendar days of disbursement in situations where a student has notified the institution of his
or her decision to cancel the financial aid. Gift aid funds for which a
student has made the decision to cancel may be disbursed to a different
eligible student for whom funds have not yet been requested in order
to meet the timely cancellation requirement. In all cases, an institution
must provide notification to the Board regarding the student's decision to cancel financial aid, as appropriate for the particular student
financial aid program.
[(4) Texas College Work-Study. Funds for the Texas College Work-Study program are provided to institutions as a lump sum
at the start of each fiscal year and are subject to the reallocation guidelines outlined in §21.407 of the Texas Administrative Code.]
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♦

♦

♦

SUBCHAPTER G. TEXAS COLLEGE
WORK-STUDY PROGRAM
19 TAC §22.128, §22.133
The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code,
Title 19, Part 1, Chapter 22, Subchapter G, §§22.128 and
22.133, concerning the Texas College Work-Study Program.
Specifically, this amendment will modify the Texas College
Work-Study Program allocation process based on the consensus reached by the negotiated rulemaking committee. The
proposed amendments (in addition to revisions affecting 19 TAC
§22.2 and §22.135) are necessary in order to implement the
substantive changes upon which the Negotiated Rulemaking
Committee on Texas College Work Study reached consensus
(May 10, 2022).
Section 22.128 is amended to add the definition of forecasting
to be used in the allocation methodology.
Section 22.133 is amended to alter the allocation methodology
used for the Texas College Work-Study Program and the WorkStudy Student Mentorship Program, beginning with Fiscal Year
2024. The consensus reached by the negotiated rulemaking
committee includes combining the Texas College Work-Study
Program and the Work-Study Student Mentorship Program allocations into one allocation methodology, using the average of
three years of data when calculating allocations, providing allocations for each year of the biennium at the same time, providing
additional weight in the methodology for students enrolled threequarter-time, aligning the Expected Family Contribution used for
allocation purposes with the federal Pell Grant program, and indicating how reductions in funding would be handled. Aspects of
the allocation rule regarding reallocations and summer awards
are removed, as they are no longer relevant.
Texas Education Code 61.0331 requires negotiated rulemaking
when adopting a rule related to the allocation or distribution of
funding, including financial aid and other trusteed funds. Texas
Education Code 61.07761 requires the Coordinating Board
to establish and publish the allocation methodologies and to
develop procedures to verify the accuracy of the application of
those allocation methodologies by Coordinating Board staff.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has determined that for each of the first
five years the sections are in effect there would be no fiscal implications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforcing or administering the rule. There are no estimated losses or

increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

Code, §61.003(8) or any private or independent institution of higher
education as defined in Texas Education Code, §61.003(15).

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.

gram.

Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has also determined that for each year
of the first five years the section is in effect, the public benefit
anticipated as a result of administering the section will be the
increased predictability of institutional allocations and greater institutional flexibility for the Texas College Work-Study Program
and the Work-Study Student Mentorship Program. There are no
anticipated economic costs to persons who are required to comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;

(4) [(3)] Program--The Texas College Work-Study Pro(5) [(4)] Mentor--An eligible student employed to:
(A) help students at participating eligible institutions or
to help high school students in participating school districts;
(B) counsel high school students at [GO Centers or similar] high school-based recruiting centers designed to improve access
to higher education; or
(C) support student interventions at participating eligible institutions that are focused on increasing completion of degrees or
certificates, such as interventions occurring through advising or supplemental instruction.
(6) [(5)] Mentorship Program--A work-study student mentorship program under which students enrolled at participating institutions and who met the eligibility requirements for employment in the
Texas College Work-Study Program may be employed by participating
entities as mentors, tutors, or advisors.
(7) [(6)] Participating Entity--An eligible institution, a
school district, or a nonprofit organization that has filed a memorandum of understanding with the Coordinating Board under this
subchapter to participate in the Mentorship Program.
§22.133. Allocation [and Disbursement] of Funds.

(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and

(a) Allocations for Fiscal Year 2024 and later. Allocations for
the Program are to be determined on an annual basis as follows:

(8) the rules will not affect this state's economy.

(1) All eligible institutions will be invited to participate in
the Texas College Work-Study Program and/or the Work-Study Mentorship Program, prior to the start of the biennium; those choosing not
to participate will be excluded from calculations for the relevant year.

Comments on the proposal may be submitted to Charles W. Contéro-Puls, Assistant Commissioner for Student Financial Aid Services, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at charles.contero-puls@highered.texas.gov. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.
The amendment is proposed under Texas Education Code, Section 61.0331, which provides the Coordinating Board with the authority to undertake negotiated rulemaking when adopting a rule
relating to the allocation or distribution of funds, including financial aid or other trusteed funds.
The proposed amendment affects Texas Education Code, Chapter 56, Subchapter E.
§22.128.

Definitions.

In addition to the words and terms defined in Texas Administrative
Code, §22.1 of this title (relating to Definitions), the following words
and terms, when used in this subchapter, shall have the following meanings, unless the context clearly indicates otherwise:
(1) Encumbered funds--Program funds that have been offered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.
(2) Forecast--The FORECAST function in Microsoft Excel, or a comparable forecasting function.
(3) [(2)] Institution of Higher Education or Institution--Any public technical institute, public junior college, public
senior college or university, medical or dental unit, public state college,
or other agency of higher education as defined in Texas Education

(2) The annual allocation share for each institution choosing to participate will be its three-year average share of the total
statewide number of students who met the following criteria:
(A)

were classified as Texas residents;

(B) were enrolled in a degree or certificate program at
least half-time, with full-time students weighted as 1, three-quarter
time students weighted as 0.75, and halftime students weighted as 0.50,
as reported in the Financial Aid Database submission; and
(C) have a 9-month Expected Family Contribution, calculated using federal methodology, less than or equal to the Federal Pell
Grant eligibility cap for the year reported in the Financial Aid Database
submission.
(3) Institutions indicating participation in both the Texas
College Work-Study and the Work-Study Mentorship Program will
have their number of students who meet the criteria listed above increased by 60% prior to the calculation of the allocation shares.
(4) Institutions indicating participation in only one of the
Texas College Work-Study and the Work-Study Mentorship Programs
may only use allocated funding for the program in which they indicated
intention to participate. Institutions indicating participation in both the
Texas College Work-Study and the Work-Study Mentorship Program
must disburse a minimum of 25% of their allocation to students participating in the Mentorship Program.
(5) Sources of data. The source of data used for the allocations are the three most recently certified Financial Aid Database
reports submitted to the Board by the institutions.
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(6) Allocations for both years of the state appropriations'
biennium will be completed at the same time. For the allocation process
of the second year of the state appropriations' biennium, the sources
of data outlined in paragraph (5) of this subsection will be utilized to
forecast an additional year of data. This additional year of data, in
combination with the two most recent years outlined in paragraph (5) of
this subsection, will be utilized to calculate the three-year average share
outlined in paragraph (2) of this subsection. Institutions will receive
notification of their allocations for both years of the biennium at the
same time.
(b) [(a)] Allocations for Fiscal Year 2023 and prior. Allocations for the Program are to be determined on an annual basis as follows:
(1) All eligible institutions will be invited to participate;
those choosing not to participate will be left out of the calculations for
the relevant year.
(2) The allocation base for each institution choosing to participate will be the number of students it reported in the most recent
financial aid database report who met the following criteria:

essary for ensuring the full use of funds, subsequent reallocations may
be scheduled until all funds are awarded and disbursed.]
[(e) Summer Awards. Unless given specific permission by the
Board to use funds for summer awards, schools will be required to utilize their original state work-study allocation of funds for employment
during the nine-month academic year (fall and spring terms). However,
institutions may use reallocated funds for summer awards but the funds
must be expended by August 31 of the fiscal year.]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202574
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6365

(A) were classified as Texas residents;
(B) were enrolled at least half-time, with full-time students weighted as 1 and part-time students weighted as .5;
(C) completed either the FAFSA or TASFA; and
(D) have a 9-month Expected Family Contribution less
than the simple average in-district 9-month cost of attendance for community college students enrolled for 30 semester credit hours while living off campus, as reported in the most recent year's College Student
Budget Report.
(3) Each institution's share of the available funds will equal
its share of the state-wide total of students who meet the criteria in
paragraph (2) of this subsection.
(c) [(b)] Verification of Data. Allocation calculations will be
shared with all participating institutions for comment and verification
prior to final posting and the institutions will be given 10 working days,
beginning the day of the notice's distribution and excluding State holidays, to confirm that the allocation report accurately reflects the data
they submitted or to advise Board staff of any inaccuracies.
(d)

Reductions in Funding.

(1) If annual funding for the program is reduced after the
start of a fiscal year, the Board may take steps to help distribute the
impact of reduced funding across all participating institutions by an
across-the-board percentage decrease in all institutions' allocations.
(2) If annual funding is reduced prior to the start of a fiscal
year, the Board may recalculate the allocations according to the allocation methodology outlined in this rule for the affected fiscal year based
on available dollars.
[(c) Disbursements. At the beginning of each year or upon request by the institution, the year's full allocation or funds needed for
immediate disbursement to students will be provided to each participating institution for use in reimbursing students for their work.]
[(d) Reallocations. Institutions will have until February 20 or
the first workday thereafter if it falls on a holiday or a weekend to encumber all funds allocated to them. On that date, institutions lose claim
to their unencumbered funds and the unencumbered funds are available
to the Board for reallocation to other institutions requesting reallocated
funds, calculated on the same basis as the original allocation. If nec-
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♦
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♦

19 TAC §22.134
The Texas Higher Education Coordinating Board (Coordinating
Board) proposes repeal of Texas Administrative Code, Title 19,
Part 1, Chapter 22, Subchapter G, §22.134, concerning the
Texas College Work-Study Program. Specifically, this repeal
will modify the Texas College Work-Study Program allocation
process based on the consensus reached by the negotiated
rulemaking committee.
Rule 22.124 is repealed to remove the individual allocation
methodology for the Work-Study Student Mentorship Program,
which allows the Texas College Work-Study Program and
Work-Study Student Mentorship Program allocations to be
combined into one allocation methodology.
Texas Education Code 61.0331 requires negotiated rulemaking
when adopting a rule related to the allocation or distribution of
funding, including financial aid and other trusteed funds. Texas
Education Code 61.07761 requires the Coordinating Board
to establish and publish the allocation methodologies and to
develop procedures to verify the accuracy of the application of
those allocation methodologies by Coordinating Board staff.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has determined that for each of the first
five years the sections are in effect there would be no fiscal implications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforcing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has also determined that for each year
of the first five years the section is in effect, the public benefit
anticipated as a result of administering the section will be the
increased predictability of institutional allocations and greater institutional flexibility for the Texas College Work-Study Program

and the Work-Study Student Mentorship Program. There are no
anticipated economic costs to persons who are required to comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Charles W.
Contéro-Puls, Assistant Commissioner for Student Financial Aid
Services, P.O. Box 12788, Austin, TX 78711-2788, or via email
at charles.contero-puls@highered.texas.gov. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.
The repeal is proposed under Texas Education Code, Section
61.0331, which provides the Coordinating Board with the authority to undertake negotiated rulemaking when adopting a rule relating to the allocation or distribution of funds, including financial
aid or other trusteed funds.

Texas Education Code 56.077 allows the Coordinating Board to
adopt reasonable rules necessary to enforce the requirements,
conditions, and limitations of Texas Education Code, Chapter 56,
Subchapter E, Texas College Work-Study Program. To achieve
the requirements of Subchapter E, this rule outlines the process
by which the THECB shall disburse funds to institutions for use
in paying students for their work-study employment.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has determined that for each of the first
five years the sections are in effect there would be no fiscal implications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforcing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Services, has also determined that for each year of
the first five years the section is in effect, the public benefit anticipated as a result of administering the section will be the creation
of the administrative rule necessary to implement the amended
allocation methodology for the Texas College Work-Study Program and the Work-Study Student Mentorship Program. There
are no anticipated economic costs to persons who are required
to comply with the sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

The proposed repeal affects Texas Education Code, Chapter 56,
Subchapter E.

(2) implementation of the rules will not require the creation or
elimination of employee positions;

§22.134.
Funds.

Allocation and Disbursement of Mentorship Program

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will create a new rule;

Filed with the Office of the Secretary of State on July 11, 2022.

(6) the rules will not limit an existing rule;

TRD-202202576
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6365

(7) the rules will not change the number of individuals subject to
the rule; and

♦

♦

(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Charles W.
Contéro-Puls, Assistant Commissioner for Student Financial Aid
Services, P.O. Box 12788, Austin, TX 78711-2788, or via email
at charles.contero-puls@highered.texas.gov. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.

♦

19 TAC §22.135
The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 22, Subchapter G, §22.135, concerning the
Texas College Work-Study Program. Specifically, this new rule
will outline the timing by which institutions may request funds,
deadlines for requesting funds, and the way unused allocations
will be handled. The new rule is proposed to create the administrative rule to efficiently implement the amended allocation
methodology for the Texas College Work-Study Program and the
Work-Study Student Mentorship Program developed through negotiated rulemaking.

The new rule is proposed under Texas Education Code, Section 56.077, which provides the Coordinating Board with the authority to adopt reasonable rules necessary to enforce the requirements, conditions, and limitations of Texas Education Code,
Chapter 56, Subchapter E, Texas College Work-Study Program.
The proposed new rule affects Texas Education Code, Chapter
56, Subchapter E.
§22.135. Disbursement of Funds.
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(a) As requested by institutions throughout the academic year,
the Board shall forward to each participating institution a portion of its
allocation of funds for timely disbursement to students.
(b) Institutions will have until the close of business on August
1, or the first working day thereafter if it falls on a weekend or holiday,
to encumber program funds from their allocation for timely disbursement to students. After that date, institutions lose claim to any funds in
the current fiscal year not yet drawn down from the Board for timely
disbursement to students.
(c) Funds released in this manner in the first year of the biennium become available to the institution for use in the second year of
the biennium. Funds released in this manner in the second year of the
biennium become available to the Board for utilization in financial aid
processing.
(d) Should these unspent funds result in additional funding
available for the next year's program, revised allocations, calculated
according to the allocation methodology outlined in this subchapter,
will be issued to participating institutions during the fall semester.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202575
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6365

♦

♦

♦

CHAPTER 23. EDUCATION LOAN
REPAYMENT PROGRAMS
SUBCHAPTER D. LOAN REPAYMENT
PROGRAM FOR MENTAL HEALTH
PROFESSIONALS
19 TAC §§23.94 - 23.96, 23.98
The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code,
Title 19, Part 1, Chapter 23, Subchapter D, §§23.94, 23.95,
23.96, and 23.98, concerning Loan Repayment Program for
Mental Health Professionals. Specifically, this amendment will
remove unnecessary references to the Health Resources and
Services (HRSA) federal State Loan Program (SLRP) in Texas
Administrative Code, Sections 23.94, 23.95, 23.96, and 23.98.
Texas Education Code, Section 61.608 requires the Coordinating Board to adopt rules for the repayment of student loans for
mental health professionals who apply and qualify for the assistance authorized under Chapter 61, Subchapter K. Amending
the rule acknowledges the intent of the statute which is to administer the Loan Repayment Program for Mental Health Professionals.
Charles W. Contéro-Puls, Ed.D., Assistant Commissioner for
Student Financial Aid Services, has determined that for each
of the first five years the sections are in effect there would be
no fiscal implications for state or local governments as a result
of enforcing or administering the rules. There are no estimated
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reductions in costs to the state and to local governments as
a result of enforcing or administering the rule. There are no
estimated losses or increases in revenue to the state or to local
governments as a result of enforcing or administering the rule.
There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local employment.
Charles W. Contéro-Puls, Ed.D., Assistant Commissioner for
Student Financial Aid Services, has also determined that for
each year of the first five years the section is in effect, the public
benefit anticipated as a result of administering the section will
be providing greater clarity regarding administrative aspects of
the administrative code related to the Loan Repayment Program
for Mental Health Professionals by removing unnecessary references to a separate federal program. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed.
Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;
(2) implementation of the rules will not require the creation or
elimination of employee positions;
(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;
(4) the rules will not require an increase or decrease in fees paid
to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;
(7) the rules will not change the number of individuals subject to
the rule; and
(8) the rules will not affect this state's economy.
Comments on the proposal may be submitted to Charles Contéro-Puls, Assistant Commissioner for Student Financial Aid Services, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at charles.contero-puls@highered.texas.gov. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.
The amendment is proposed under Texas Education Code,
Chapter 61, Subchapter K, which provides the Coordinating
Board with the authority to establish rules to administer the
repayment of student loans for mental health professionals.
The proposed amendment affects Texas Education Code,
§§61.601 - 61.608.
§23.94. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates otherwise:
(1) Board--The Texas Higher Education Coordinating
Board.
(2) CHIP--The Children's Health Insurance Program, authorized by the Texas Health and Safety Code, Chapter 62.
(3) Full-time Service--Employed or contracted full-time
(at least 32 hours per week for providers participating only in the
state-funded program, or at least 40 hours per week for SLRP
providers) by an agency or facility in a mental health professional

shortage area for the primary purpose of providing direct mental health
services to:
(A)

Medicaid recipients;

(2) be a U.S. citizen or a Legal Permanent Resident and
have no license restrictions;
(3) not be currently fulfilling another obligation to provide
mental health services as part of a scholarship agreement, a student loan
agreement, or another student loan repayment agreement;

(B) CHIP enrollees;
(C) persons in facilities operated by or under contract
with the Texas Juvenile Justice Department; and/or
(D) persons in facilities operated by or under contract
with the Texas Department of Criminal Justice.
(4) MHPSAs--Mental Health Professional Shortage Areas
(MHPSAs) are designated by the U.S. Department of Health and Human Services (HHS) as having shortages of mental health providers
and may be geographic (a county or service area), demographic (low
income population) or institutional (comprehensive health center, federally qualified health center or other public facility). Designations
meet the requirements of Sec. 332 of the Public Health Service Act, 90
Stat. 2270-2272 (42 U.S.C. 254e). Texas MHPSAs are recommended
for designation by HHS based on analysis of data by the Department
of State Health Services.
(5) Medicaid--The medical assistance program authorized
by Chapter 32, Human Resources Code.
(6) Service Period--A period of 12 consecutive months
qualifying a mental health professional for loan repayment.
[(7) SLRP--State Loan Repayment Program, a subset of
the Loan Repayment Program for Mental Health Professionals that is
funded by grants to states authorized by the Public Health Service Act,
Title III, §3381(a)-(i)(42 U.S.C. 254q-1(a)-(i)), through the Health Resources and Services Administration of the U.S. Department of Health
and Human Services. SLRP loan repayment awards are supported by
an equal match of state and federal funds.]
(7) [(8)] Psychiatrist--A licensed physician who is a graduate of an accredited psychiatric residency training program.
§23.95. Eligible Practice Specialties.
For purposes of this subchapter, the following mental health providers
may apply for enrollment in the program:

(4) agree to provide five consecutive years of eligible service in a Mental Health Professional Shortage Area, with the understanding that the professional will be released from the agreement if
funding for continued loan repayment is not appropriated; and
(5) agree to provide mental health services to:
(A) Individuals enrolled in Medicaid or CHIP or both;
or
(B) persons committed to a secure correctional facility
operated by or under contract with the Texas Juvenile Justice Department or persons confined in a secure correctional facility operated by
or under contract with any division of the Texas Department of Criminal Justice.[;
[(6) a completed application for enrollment in the SLRP includes an agreement to all contract terms, including monetary penalties
for failure to complete the service obligation, in addition to completion
of counseling procedures established by Board staff to ensure the applicant's understanding of contract terms.]
§23.98. Eligibility for Disbursement of Loan Repayment Assistance.
To be eligible to receive loan repayment assistance, a mental health
provider must:
(1) have completed one, two, three, four, or five consecutive years of practice in an MHPSA providing direct patient care to
Medicaid enrollees and/or CHIP enrollees, if the practice serves children, or to persons committed to a secure correctional facility operated
by or under contract with the Texas Juvenile Justice Department or its
successor or in a secure correctional facility operated by or under contract with any division of the Texas Department of Criminal Justice or
its successor; and

Code;

(2) after an award is disbursed for a third consecutive year
of service, a psychiatrist must have earned certification from the American Board of Psychiatry and Neurology or the American Osteopathic
Board of Psychiatry and Neurology to qualify for continued loan repayment assistance.[; and

(3) a licensed professional counselor, as defined by
§503.002, Occupations Code;

[(3) if applying for SLRP funds, have met any additional
requirements stated in the completed SLRP application for enrollment.]

(4) an advanced practice registered nurse, as defined by
§301.152, Occupations Code, who holds a nationally recognized board
certification in psychiatric or mental health nursing;

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

(1)

a psychiatrist;

(2)

a psychologist, as defined by §501.002, Occupations

(5) a licensed clinical social worker, as defined by
§505.002, Occupations Code;
(6) a licensed chemical dependency counselor, as defined
by §504.001, Occupations Code[, and, if applying for enrollment in the
SLRP, must hold a master's degree in a related field]; and
(7) a licensed marriage and family therapist, as defined by
§502.002, Occupations Code.
§23.96. Eligibility for Conditional Approval of Applications.
To be eligible for the Board to reserve loan repayment funds, a mental
health professional must:

Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202577
Nichole Bunker-Henderson
General Counsel
Texas Higher Education Coordinating Board
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 427-6365
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♦

♦
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(1) ensure that the Board has received the completed application by the established deadline, which will be posted on the program
web page;
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CHAPTER 66. STATE ADOPTION AND
DISTRIBUTION OF INSTRUCTIONAL
MATERIALS
SUBCHAPTER C. LOCAL OPERATIONS
19 TAC §66.105
The State Board of Education (SBOE) proposes an amendment
to §66.105, concerning state adoption and distribution of instructional materials. The proposed amendment would add a certification requirement to align with Senate Bill (SB) 1, 87th Texas
Legislature, Regular Session, 2021.
BACKGROUND INFORMATION AND JUSTIFICATION: Section
66.105 addresses local education agency certification for providing each student with instructional materials covering of all
elements of the essential knowledge and skills adopted by the
SBOE for each subject and each grade level, other than physical
education.
SB 1, 87th Texas Legislature, Regular Session, 2021, directed
the SBOE to ensure that recipients of funds from the state instructional materials and technology fund meet the requirements
for certification under 47 USC §254(h)(5)(B) and (C), Children's
Internet Protection Act, when using those funds to purchase instructional materials or technology. The proposed amendment to
§66.105 would add new subsection (b) to clarify the instructional
materials certification requirements for school districts and openenrollment charter schools regarding children's internet safety in
accordance with SB 1.
The SBOE approved the proposed amendment for first reading
and filing authorization at its June 17, 2022 meeting.
FISCAL IMPACT: Kristen Hole, associate commissioner for instructional strategy, has determined that there are no additional
costs to state or local government, including school districts and
open-enrollment charter schools, required to comply with the
proposal.
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMUNITY IMPACT: The proposal has no direct adverse economic impact for small businesses, microbusinesses, or rural communities; therefore, no regulatory flexibility analysis specified in Texas
Government Code, §2006.002, is required.
COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.
TAKINGS IMPACT ASSESSMENT: The proposal does not impose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.
GOVERNMENT GROWTH IMPACT: Texas Education Agency
(TEA) staff prepared a Government Growth Impact Statement
assessment for this proposed rulemaking. During the first five
years the proposed rulemaking would be in effect, it would expand an existing regulation by adding a requirement for school
districts and open-enrollment charter schools to certify that the
district or charter school protects against access to obscene or
harmful content in compliance with the requirements for certi-
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fication under the Children's Internet Protection Act, 47 USC
§254(h)(5)(B) and (C).
The proposed rulemaking would not create or eliminate a government program; would not require the creation of new employee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new regulation; would not limit or repeal an existing regulation; would not
increase or decrease the number of individuals subject to its applicability; and would not positively or adversely affect the state's
economy.
PUBLIC BENEFIT AND COST TO PERSONS: Ms. Hole has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be ensuring that districts are aware of the
requirement to protect students from harmful or inappropriate
content on the internet. There is no anticipated economic cost
to persons who are required to comply with the proposal.
DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK REQUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.
PUBLIC COMMENTS: The public comment period on the proposal begins July 22, 2022, and ends at 5:00 p.m. on August
26, 2022. A form for submitting public comments is available on
the TEA website at https://tea.texas.gov/About_TEA/Laws_and_Rules/SBOE_Rules_(TAC)/Proposed_State_Board_of_Education_Rules/. The SBOE will take registered oral and written
comments on the proposal at the appropriate committee meeting in August-September 2022 in accordance with the SBOE
board operating policies and procedures. A request for a public
hearing on the proposal submitted under the Administrative Procedure Act must be received by the commissioner of education
not more than 14 calendar days after notice of the proposal has
been published in the Texas Register on July 22, 2022.
STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §7.102, which requires the State
Board of Education (SBOE) to adopt rules related to TEC, Chapter 31; TEC, §31.003, which authorizes the SBOE to adopt rules
for the adoption, requisition, distribution, care, use, and disposal
of instructional materials; TEC, §31.004, which requires annual
certification to the SBOE and commissioner that the district or
open-enrollment charter provides instructional materials to cover
the Texas Essential Knowledge and Skills; TEC, §31.005, which
authorizes an open-enrollment charter school to use the instructional materials allotment and subjects the school to TEC, Chapter 31, as if the school were a school district; TEC, §31.0211,
which authorizes school districts to receive a biennial allotment
from the state instructional materials and technology fund and for
the commissioner to adopt rules related to the allotment; TEC,
§31.101, which requires a school district board of trustees or a
governing body of an open-enrollment charter school to notify the
SBOE of instructional materials selected; Senate Bill 1, Article III,
87th Texas Legislature, Regular Session, 2021, which directed
the SBOE to ensure that recipients of funds from the state instructional materials and technology fund meet the requirements
for certification under the Children's Internet Protection Act when
using those funds to purchase instructional materials or technol-

ogy; and 47 USC §254(h)(5)(B) and (C), Children's Internet Protection Act, which requires school districts and open-enrollment
charter schools to certify with respect to minors and adults that
it is enforcing a policy of internet safety that protects against access to visual depictions that are obscene or child pornography.
CROSS REFERENCE TO STATUTE. The amendment implements Texas Education Code, §§7.102, 31.003, 31.004, 31.005,
31.0211, and 31.101; Senate Bill 1, Article III, 87th Texas Legislature, Regular Session, 2021; and 47 USC §254(h)(5)(B) and
(C).
§66.105. Certification by School Districts.
(a) Prior to the beginning of each school year, each school district and open-enrollment charter school shall submit to the State Board
of Education (SBOE) and commissioner of education certification that
for each subject in the required curriculum under the Texas Education
Code, §28.002, other than physical education, and each grade level,
the district or charter school provides each student with instructional
materials that cover all elements of the essential knowledge and skills
adopted by the SBOE. The certification shall be submitted in a format
approved by the commissioner [of education] and can be based on both
state-adopted and non-state-adopted materials.
(b) Each school district or open-enrollment charter school
shall certify, in a format approved by the commissioner, that the
district or charter school protects against access to obscene or harmful
content in compliance with the requirements for certification under the
Children's Internet Protection Act, 47 USC §254(h)(5)(B) and (C).
(c) [(b)] The certifications shall be ratified by local school
boards of trustees or governing bodies in public, noticed meetings.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202587
Cristina De La Fuente-Valadez
Director, Rulemaking
Texas Education Agency
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 475-1497

♦

♦

BACKGROUND AND SUMMARY
The rules under 22 Texas Administrative Code, Chapter 138 implement Texas Occupations Code, Chapter 1001, the Texas Engineering Practice Act and Texas Occupations Code, Chapter
1071, the Professional Land Surveying Practices Act. The proposed rules address the process for signing and sealing state
land surveying work.
SECTION-BY-SECTION SUMMARY
The proposed rules amend §138.33 by stating that state land
surveying work does not have to be sealed with a registered professional land surveyor seal, that the Board's sealing procedures
apply only to land located in Texas, and that state land surveying work must be sealed with the licensed state land surveyor's
seal, signature, printed name, and license number.
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT
Mr. Michael Sims, P.E., Director of Compliance and Enforcement
for the Board, has determined that for each year of the first five
years the proposed rules are in effect, there are no estimated additional costs or reductions in costs to state or local government
as a result of enforcing or administering the proposed rules.
Mr. Sims has determined that for each year of the first five years
the proposed rules are in effect, there is no estimated increase
or loss in revenue to the state or local government as a result of
enforcing or administering the proposed rules.
LOCAL EMPLOYMENT IMPACT STATEMENT
Mr. Sims has determined that the proposed rules will not affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.
PUBLIC BENEFITS
Mr. Sims has determined that for each year of the first five-year
period the proposed rules are in effect, the public benefit will be
clarification of rules and improved efficiency of Board operations.
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL
Mr. Sims has determined that for each year of the first five-year
period the proposed rules are in effect, there are no anticipated
economic costs to persons who are required to comply with the
proposed rules because the proposed rules require nothing new
of anyone.

♦

TITLE 22. EXAMINING BOARDS

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSINESSES, AND RURAL COMMUNITIES

PART 6. TEXAS BOARD OF
PROFESSIONAL ENGINEERS AND
LAND SURVEYORS
CHAPTER 138. COMPLIANCE AND
PROFESSIONALISM FOR SURVEYORS
SUBCHAPTER B. SEALING REQUIREMENTS
22 TAC §138.33
The Texas Board of Professional Engineers and Land Surveyors (Board) proposes amendments to 22 Texas Administrative
Code, Chapter 138, regarding Compliance and Professionalism
for Surveyors, and specifically §138.33, relating to Sealing Procedures. These proposed changes are referred to as "proposed
rules."

There will be no adverse effect on small businesses, micro-businesses, or rural communities as a result of the proposed rules
because the amendment does not implement any new requirements on licensed state land surveyors. Since the agency has
determined that the proposed rules will have no adverse economic effect on small businesses, micro-businesses, or rural
communities, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, as detailed under Texas Government Code §2006.002, is not required.
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT
The proposed rules are not subject to the requirements of Government Code §2001.0045 because the Board is a self-directed,
semi-independent agency. Additionally, the proposed rules do

PROPOSED RULES
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not impose a cost on regulated persons, including another state
agency, a special district, or a local government. Therefore, the
agency is not required to take any further action under Government Code §2001.0045.
GOVERNMENT GROWTH IMPACT STATEMENT
Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the proposed rules. For each year of the first five years the proposed
rules are in effect, the agency has determined the following:

mance of its duties, the governance of its own proceedings, and
the regulation of the practices of engineering and land surveying
in this state; and to establish standards of conduct and ethics for
engineers and land surveyors in keeping with the purposes and
intent of the engineering and land surveying laws and to ensure
strict compliance with and enforcement of those laws.
SECTIONS AFFECTED
The proposed rules implement the following sections of the law:
Texas Occupations Code §§1071.301, 1071.351-361.

1. The proposed rules do not create or eliminate a government
program.

§138.33. Sealing Procedures.

2. Implementation of the proposed rules do not require the creation of new employee positions or the elimination of existing
employee positions.

(j) Any surveying work issued by a registration holder for land
or property in this state, except for surveying work that constitutes state
land surveying, as defined in §1071.002 of the Surveying Act, must
include the registration holder's registered professional land surveyor
seal placed on the document. A registration holder is not required to
use a Texas seal if the surveying work is not located in Texas [another
state or country].

3. Implementation of the proposed rules do not require an
increase or decrease in future legislative appropriations to the
agency.
4. The proposed rules do not require an increase or decrease in
fees paid to the agency.
5. The proposed rules create a new regulation by shifting the
way the Board enforces the use of a surveyor's seal.
6. The proposed rule does not expand an existing regulation.
7. The proposed rules do not increase the number of individuals
subject to the rule's applicability.
8. The proposed rules do not positively or adversely affect this
state's economy.
The Board has determined that no private real property interests
are affected by the proposed rules and the proposed rules do
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.
ENVIRONMENTAL RULE ANALYSIS
The Board has determined that the proposed rules are not
brought with the specific intent to protect the environment or
reduce risks to human health from environmental exposure;
thus, the Board asserts the proposed rules are not a "major environmental rule," as defined by Government Code §2001.0225.
As a result, an environmental impact analysis under §2001.0225
is not required.
PUBLIC COMMENTS
Any comments or requests for a public hearing may be submitted, no later than August 12, 2022, to Lance Kinney, Ph.D., P.E.,
Executive Director, Texas Board of Professional Engineers and
Land Surveyors, via email to rules@pels.texas.gov; via mail to
1917 S. Interstate 35, Austin, Texas 78741, or faxed to his attention at (512) 440-0417.
STATUTORY AUTHORITY
The proposed rules are proposed pursuant to Texas Occupations Code §§1001.201, 1001.202, and 1001.207, which authorize the Board to administer and enforce the engineering and
land surveying laws; to adopt and enforce all rules, regulations,
and bylaws consistent with the Act as necessary for the perfor-
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(k) - (m)

(No change.)

(No change.)

(n) A licensed [Licensed] state land surveyor [surveyors] must
sign and seal surveying documents and surveying work submitted to
the General Land Office, including field notes, plats, and reports, with
the licensee's [both their registered professional land surveyor seal and
the] licensed state land surveyor seal. In addition to being signed and
sealed with the licensed state land surveyor's seal, state land surveying
documents and surveying work must also include the licensed state land
surveyor's printed name and license number.
(o) (No change.)

TAKINGS IMPACT ASSESSMENT
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The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 6, 2022.
TRD-202202553
Lance Kinney
Executive Director
Texas Board of Professional Engineers and Land Surveyors
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 440-7723

♦

♦

♦

TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION
CHAPTER 331. LIDDA SERVICE
COORDINATION
26 TAC §331.17
The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§331.17, concerning Minimum Qualifications.
BACKGROUND AND PURPOSE
The purpose of the proposal is to change minimum qualifications for service coordinators in §331.17. Local intellectual and
developmental disability authorities (LIDDAs) across Texas are

reporting workforce challenges, particularly among service coordinators, who generally must have at least a bachelor's degree
in a human services-related field of study, unless they meet specific requirements in addition to having a high school diploma.
Expanding the hiring qualifications for service coordinators will
give LIDDAs an increased pool of skilled applicants, who may
not have advanced degrees but are qualified to monitor services
for people with intellectual and developmental disabilities based
on previous unpaid or paid experiences. Expanding qualification
requirements could have long-term positive effects for a vulnerable population that relies on LIDDA service coordinators to assist
them in securing the services they need and achieving their desired outcomes and best quality of life.
SECTION-BY-SECTION SUMMARY
The proposed amendment to §331.17 updates rule language to
reflect the change in terminology from "Mental Retardation Authority" to LIDDA.
The proposed amendment to §331.17(b) expands minimum service coordinator qualifications by removing the field of study requirement for a service coordinator with a bachelor's degree and
adding an associate degree in a human services-related field.
The amendment also changes the hiring qualifications for a service coordinator with a high school diploma by allowing two years
paid or unpaid experience with individuals with intellectual or developmental disabilities and removing additional requirements,
such as completion of Partners in Policy Making training.
FISCAL NOTE
Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local governments.
GOVERNMENT GROWTH IMPACT STATEMENT
HHSC has determined that during the first five years that the rule
will be in effect:
(1) the proposed rule will not create or eliminate a government
program;
(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;
(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;
(4) the proposed rule will not affect fees paid to HHSC;

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS
Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, and the rule does not impose
a cost on regulated persons.
PUBLIC BENEFIT AND COSTS
Sonja Gaines, Deputy Executive Commissioner for IDD and Behavioral Health Services, has determined that for each year of
the first five years the rule is in effect, the public benefit is that
there will be increased job opportunities for Texans. LIDDAs will
have the ability to hire from a larger pool of qualified applicants
to provide continuous services to individuals with intellectual and
developmental disabilities.
Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to persons who are required to comply with the proposed rule. The
proposed rule doesn't add any new fees or costs for those required to comply.
TAKINGS IMPACT ASSESSMENT
HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.
PUBLIC COMMENT
Written comments on the proposal may be submitted to HHSC
IDD Services, Brandi Lambert, Mail Code 354, P.O. Box 149030,
Austin, Texas 78714-9030, or by email to iddservicespolicyandrules@hhs.texas.gov.
To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Comments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be postmarked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 22R096" in the subject
line.
STATUTORY AUTHORITY

(5) the proposed rule will not create new rule;
(6) the proposed rule will not expand existing rule;
(7) the proposed rule will not change the number of individuals
subject to the rule; and
(8) the proposed rule will not affect the state's economy.
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COMMUNITY IMPACT ANALYSIS
Trey Wood has also determined there will be no adverse
economic effect on small businesses, micro-businesses, or
rural communities. The amendment does not require small
businesses or micro-businesses to change current business
practices to the detriment of any small business or micro-business.

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC will adopt necessary rules for the
proper and efficient administration of the Medicaid program; and
Texas Health & Safety Code §533A.0355(a), which provides
that the Executive Commissioner of HHSC shall adopt rules
establishing the roles and responsibilities of LIDDAs.
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The amendment affects Texas Government Code §531.0055
and §531.021, Texas Human Resources Code §32.021, and
Texas Health & Safety Code §533A.0355(a).
§331.17. Minimum Qualifications.
(a) Service coordination may be provided only by an employee
of the LIDDA [MRA].
(b) Except as provided by subsections (d), (e), and (f) of this
section, a staff person providing service coordination must have:
(1) a bachelor's or advanced degree from an accredited
college or university [with a major in a social, behavioral, or human
service field including, but not limited to, psychology, social work,
medicine, nursing, rehabilitation, counseling, sociology, human development, gerontology, educational psychology, education, and criminal
justice]; [or]
(2) an associate degree in a social, behavioral, human
service, or health-related field including, psychology, social work,
medicine, nursing, rehabilitation, counseling, sociology, human development, gerontology, educational psychology, education, and criminal
justice; or
(3) [(2)] a high school diploma or a certificate recognized
by a state as the equivalent of a high school diploma, and two years of
paid or unpaid experience with individuals with intellectual or developmental disabilities.[:]
[(A) two years of paid experience as a case manager in
a state or federally funded Parent Case Management Program or have
graduated from Partners in Policy Making; and]
[(B) personal experience as an immediate family member of an individual with mental retardation.]
(c) The LIDDA [MRA], at its discretion, may require additional education and experience for staff who provide service coordination.
(d) At the discretion of the LIDDA [MRA], a staff person who
was authorized by a LIDDA [an MRA] to provide service coordination prior to April 1, 1999, may provide service coordination without
meeting the minimum qualifications described in subsection (b) of this
section.
(e) Until December 31, 2011, a LIDDA [an MRA] may hire
a person to provide service coordination who was employed as a case
manager for an HCS Program provider for any period of time prior to
June 1, 2010, even if the person does not meet the minimum qualifications described in subsection (b) of this section.
(f) Beginning January 1, 2012, a LIDDA [an MRA] may hire
a person to provide service coordination who was hired by another
LIDDA [MRA] in accordance with subsection (e) of this section.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 7, 2022.
TRD-202202556
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-5609

♦
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CHAPTER 745.

LICENSING

The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes amendments to
§§745.273, 745.275, 745.277, and 745.435 in Title 26, Texas
Administrative Code, Chapter 745, Licensing.
BACKGROUND AND PURPOSE
The purpose of the proposal is to implement sections of statute
that were amended by Senate Bill (S.B.) 225, 87th Texas Legislature, Regular Session, 2021.
S.B. 225, Sections 5 and 9, amended Texas Human Resources
Code (HRC) §42.048(e) and §42.048(e-3) to (1) delete the
requirement that a license or certificate is automatically revoked when certain operations change location (although HRC
§42.048 only explicitly applies to licensed operations, this
provision also applies to certified operations by way of HRC
§42.052(b)); (2) require the operation to inform HHSC Child
Care Regulation (CCR) of the new location before moving there;
and 3) allow the operation to operate at the new location after
CCR approves the location as meeting all relevant requirements.
S.B. 225 took effect on September 1, 2021, and applies to the
following operation types that may now change location without
their license or certification being automatically revoked: (1)
all school-age programs, regardless of when they operate; (2)
before or after-school programs; (3) licensed child-care homes;
(4) child-care centers; and (5) general residential operations
(GROs). Child-placing agencies (CPAs) were able to change
location without the statutory changes made by S.B. 225. However, the bill repealed the subsection that explicitly addressed
CPAs, so CCR is aligning requirements for CPAs with those for
other licensed or certified operation types for consistency.
Another purpose of the proposal is to implement sections of
statute that were added by S.B. 781, 86th Texas Legislature,
Regular Session, 2019. CCR is clarifying in rule that if an operation fails to comply with any applicable public notice and hearing
requirements, CCR may deny the operation an amendment to
provide treatment services to children with emotional disorders
in accordance with HRC Chapter 42, Subchapter H, which was
added by S.B. 781.
SECTION-BY-SECTION SUMMARY
The proposed amendment to §745.273 (1) clarifies that a GRO
must meet public notice and hearing requirements if it requests
to amend its permit to relocate permanently to a location in a
county with a population of less than 300,000, where the operation did not meet the public notice and hearing requirements with
respect to its current location; (2) clarifies that a GRO must meet
public notice and hearing requirements if it requests to amend its
permit to relocate permanently to a location in the same county
with a population of less than 300,000, if the location is in a different community or is served by a different school district; and
(3) reorganizes the content of the standard for clarity.
The proposed amendment to §745.275 clarifies language to support the changes made to §745.273.
The proposed amendment to §745.277 indicates that if an operation fails to comply with the public notice and hearing requirements, CCR may deny the operation an amendment that would
allow the operation to operate at the new location or to provide
treatment services to children with emotional disorders.

The proposed amendment to §745.435 (1) expands the rule's
applicability to all licensed or certified operations; (2) provides
time frames for operations to notify CCR of any plans to permanently relocate; (3) clarifies that public notice and hearing requirements, if applicable, must be met in addition to minimum
standards before CCR will amend the permit to reflect the new
address; (4) moves some requirements to a new subsection for
readability; and (5) adds a subsection to cross reference two
minimum standards that provide information regarding a temporary relocation of a residential child-care facility during a declared
disaster.
FISCAL NOTE
Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforcing or administering the rules does not have foreseeable implications relating to costs or revenues of state or local governments.
GOVERNMENT GROWTH IMPACT STATEMENT
HHSC has determined that during the first five years that the
rules will be in effect:
(1) the proposed rules will not create or eliminate a government
program;
(2) implementation of the proposed rules will not affect the number of HHSC employee positions;
(3) implementation of the proposed rules will result in no assumed change in future legislative appropriations;
(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules;
(7) the proposed rules will not increase the number of individuals
subject to the rules; and
(8) the proposed rules will not affect the state's economy.
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COMMUNITY IMPACT ANALYSIS
Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rules do not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rules.
LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS
Texas Government Code §2001.0045 does not apply to these
rules because the rules (1) are necessary to protect the health,
safety, and welfare of the residents of Texas; (2) do not impose
a cost on regulated persons; (3) are amended to reduce the
burden or responsibilities imposed on regulated persons by the
rules; and (4) are necessary to implement legislation that does
not specifically state that §2001.0045 applies to the rules.
PUBLIC BENEFIT AND COSTS
Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect, the public benefit will be (1)
increased compliance with statutory requirements; (2) more
flexibility for an operation that permanently changes location;

and (3) increased accountability for an operation that permanently changes location because the permit number will no
longer change as a result of the move.
Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules will not incur economic costs.
TAKINGS IMPACT ASSESSMENT
HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.
PUBLIC COMMENT
Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.
Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Human Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.
To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Comments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be postmarked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 22R006" in the subject
line.

SUBCHAPTER D. APPLICATION PROCESS
DIVISION 4. PUBLIC NOTICE AND HEARING
REQUIREMENTS FOR RESIDENTIAL
CHILD-CARE OPERATIONS
26 TAC §§745.273, 745.275, 745.277
STATUTORY AUTHORITY
The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
§42.042(a) requires HHSC to adopt rules to carry out the requirements of Texas Human Resources Code Chapter 42.
The amendments affect Texas Government Code §531.0055
and Texas Human Resources Code §42.042, §42.048, and
Chapter 42, Subchapter H.
§745.273. Which residential child-care operations must meet the
public notice and hearing requirements?
(a) Except as specified in subsection (c) [(b)] of this section,
a [the following] general residential operation [operations] located in
a county with a population of less than 300,000 must meet the public
notice and hearing requirements when applying for a license. [:]
[(1) Any general residential operation applying for a
license;]
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[(2) Any general residential operation requesting to amend
its permit to increase capacity; and]

(3) Deny you an amendment to your permit that would allow you to operate at the new location; or

[(3) A general residential operation that does not currently
provide treatment services to children with emotional disorders but is
requesting to amend its permit to begin providing treatment services to
children with emotional disorders.]

(4) Deny you an amendment to your permit that would allow you to provide treatment services to children with emotional disorders.

(b) Except as specified in subsection (c) of this section, a general residential operation requesting to amend its permit must meet the
public notice and hearing requirements if it is:
(1) An operation located in a county with a population of
less than 300,000 requesting to increase capacity;
(2)
location in:

An operation requesting to relocate permanently to a

(A) a county with a population of less than 300,000
where the operation did not meet the public notice and hearing requirements with respect to its current location; or
(B) the same county with a population of less than
300,000 if the location is in a different community or is served by a
different school district; or
(3) An operation located in a county with a population of
less than 300,000 that does not currently provide treatment services to
children with emotional disorders but is requesting to amend its permit
to begin providing treatment services to children with emotional disorders.
(c) [(b)] A general residential operation that applies to provide
services under Chapter 748 of this title, Subchapter V (relating to Additional Requirements for Operations that Provide Trafficking Victim
Services) is exempt from any public notice and hearing requirements
in subsection (a) of this section, unless the general residential operation intends to provide or provides treatment services to children with
emotional disorders.
(d) [(c)] Notwithstanding the exemption provided in subsection (c) [(b)] of this section, if the operation never provides or ceases
to provide trafficking victim services, then the operation must meet
the public notice and hearing requirements. To meet public notice and
hearing requirements, the operation may need to surrender its permit
or withdraw its application, as applicable, and reapply.
§745.275. What are the specific requirements for a public notice and
hearing?
(a) The following chart lists the public notice, hearing requirements, and subsequent report you must complete:
Figure: 26 TAC §745.275(a)
(b) During an active declaration of a state of disaster under
Texas Government Code, Chapter 418, public hearings concerning an
operation located in an area subject to the declaration of disaster may
be held in a manner that allows remote participation.
§745.277. What will happen if I fail to comply with the public notice
and hearing requirements?
If you fail to comply with any one of the public notice and hearing
requirements that are set forth under §745.273 of this division (relating
to Which residential child-care operations must meet the public notice
and hearing requirements?) and §745.275 of this division (relating to
What are the specific requirements for a public notice and hearing?),
we may do the following:
(1)

Deny you a permit; [or]

(2) Deny you an amendment to your permit that would allow you to increase capacity;
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The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 6, 2022.
TRD-202202524
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

♦
DIVISION 10.

♦

♦

RELOCATION OF OPERATION

26 TAC §745.435
STATUTORY AUTHORITY
The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
§42.042(a) requires HHSC to adopt rules to carry out the
requirements of Texas Human Resources Code Chapter 42.
The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §42.042, §42.048, and
Chapter 42, Subchapter H.
§745.435. What must I do if I relocate my operation after I receive
my license or certification?
(a) If [A change in location automatically revokes your license
or certification unless your license or certification is for:]
[(1) A child-placing agency; or]
[(2) A school-age program that operates exclusively during
the summer or any other time school is not in session.]
[(b) For all licenses and certifications, other than those exempted in subsection (a) of this section, if] you are going to relocate
your operation permanently to a new location [for any reason], you
must notify us as early as possible before the move and meet the notification requirements in the following table [to voluntarily relinquish
your permit. You may reapply for a permit to operate at your new location. See Division 3 of this subchapter (relating to Submitting the
Application Materials)].
Figure: 26 TAC §745.435(a)
(b) If you fail to notify us before you relocate, we may deny
you an amendment to your [a] permit that would allow you to operate
at [for] the new location.
(c) [If you are going to relocate your child-placing agency or
your school-age program that operates exclusively during the summer
or any other time school is not in session, you must notify us of the
move no later than 15 days prior to the move.] You must notify us of the
address of your new location by completing [complete] a form that we

provide you. After we [provided by us showing your new address. We
will] inspect your new location, we will amend your permit to reflect
the new address if:[.]
(1) The [If the] new location complies with the minimum
standards; and
(2) You meet the requirements in Division 4 of this subchapter (relating to Public Notice and Hearing Requirements for Residential Child-Care Operations), if applicable [, we will amend the permit to reflect the new address].
(d) If we amend your permit to reflect a new address as described in subsection (c) of this section:
(1) The issuance date that is on your original permit will
remain in effect; and [.]
(2)

There is no additional fee for your change in location.

(e) For temporary re-location of a residential child-care facility during a declared disaster, see §748.303(e)(3) of this title (relating to When must I report and document a serious incident?) and
§749.503(e)(3) of this title (relating to When must I report and document a serious incident?).
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

their license or certification being automatically revoked: (1)
all school-age programs, regardless of when they operate; (2)
before or after-school programs; (3) licensed child-care homes;
(4) child-care centers; and 5) general residential operations
(GROs).
S.B. 863 took effect on May 15, 2021, and amended HRC
§42.048 to allow CCR to comply with a local or state order during
a declared disaster (as described in Texas Government Code
Chapter 418) by authorizing a licensed or certified residential
child-care facility to temporarily (1) move to a new location not
on the facility's license application; or (2) provide care for one or
more children at an additional location that is not stated in the
facility's license application.
SECTION-BY-SECTION SUMMARY
The proposed amendment to §748.153 adds a cross reference to
§745.435 of the same title (relating to What must I do if I relocate
my operation after I receive my license or certification?).
The proposed amendment to §748.303 adds new subsection
(e)(3) to require a GRO to notify CCR and parents as soon as
possible, but no later than 24 hours after temporarily moving to
or providing care at any location not noted on the operation's
permit, renumbers the rule accordingly, and adds a clarification
in subsection (e)(11).
FISCAL NOTE

Filed with the Office of the Secretary of State on July 6, 2022.

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforcing or administering the rules does not have foreseeable implications relating to costs or revenues of state or local governments.

TRD-202202525
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

♦

♦

GOVERNMENT GROWTH IMPACT STATEMENT
HHSC has determined that during the first five years that the
rules will be in effect:

♦

CHAPTER 748. MINIMUM STANDARDS FOR
GENERAL RESIDENTIAL OPERATIONS
The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes amendments to
§748.153 and §748.303 in Title 26, Texas Administrative Code,
Chapter 748, Minimum Standards for General Residential
Operations.
BACKGROUND AND PURPOSE

(1) the proposed rules will not create or eliminate a government
program;
(2) implementation of the proposed rules will not affect the number of HHSC employee positions;
(3) implementation of the proposed rules will result in no assumed change in future legislative appropriations;
(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules;

The purpose of the proposal is to implement sections of statute
that were amended by Senate Bill (S.B.) 225 and S.B. 863, 87th
Texas Legislature, Regular Session, 2021.
S.B. 225, SECTIONS 5 and 9, amended Texas Human Resources Code (HRC) §42.048(e) and §42.048(e-3) to (1) delete
the requirement that a license or certificate is automatically
revoked when certain operations change location (although
HRC §42.048 only explicitly applies to licensed operations, this
provision also applies to certified operations by way of HRC
§42.052(b)); (2) require the operation to inform HHSC Child
Care Regulation (CCR) of the new location before moving there;
and (3) allow the operation to operate at the new location after
CCR approves the location as meeting all relevant requirements.
S.B. 225 took effect on September 1, 2021, and applies to the
following operation types that may now change location without

(7) the proposed rules will not increase the number of individuals
subject to the rules; and
(8) the proposed rules will not affect the state's economy.
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COMMUNITY IMPACT ANALYSIS
Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rules do not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rules.
LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS
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Texas Government Code §2001.0045 does not apply to these
rules because the rules (1) are necessary to protect the health,
safety, and welfare of the residents of Texas; (2) do not impose
a cost on regulated persons; (3) are amended to reduce the
burden or responsibilities imposed on regulated persons by the
rules; and (4) are necessary to implement legislation that does
not specifically state that §2001.0045 applies to the rules.

§42.042(a) requires HHSC to adopt rules to carry out the
requirements of Texas Human Resources Code Chapter 42.

PUBLIC BENEFIT AND COSTS

You must provide written notification to your Licensing Representative:

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect, the public benefit will be (1) increased compliance with statutory requirements; (2) more flexibility for an operation that changes location; (3) increased accountability for an operation that permanently changes location
because the permit number will no longer change as a result of
the move; and (4) more options for an operation needing to temporarily relocate during a disaster.
Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules will not incur economic costs.
TAKINGS IMPACT ASSESSMENT
HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.
PUBLIC COMMENT
Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.
Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Human Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.
To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Comments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be postmarked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 22R006" in the subject
line.

SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 2. OPERATIONAL RESPONSIBILITIES AND NOTIFICATIONS
26 TAC §748.153
STATUTORY AUTHORITY
The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
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The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §42.042 and §42.048.
§748.153. What changes must I notify Licensing about regarding my
operation?

(1) As soon as possible, but at least 30 days before you:
(A) Change the legal structure of your operation or your
governing body, if applicable;
(B) Move your operation to another location as required
in §745.435 of this title (relating to What must I do if I relocate my
operation after I receive my license or certification?); or
(C) Change your operating hours;
(2) As soon as possible, but at least 15 days before:
(A) You make changes to the policies and procedures
required in §748.103(b) of this title (relating to What policies and procedures must I submit for Licensing's approval as part of the application
process?);
(B) Changes are made to the operation's floor plan
showing the dimensions and the purpose of all rooms and specifying
where children and caregivers, if applicable, will sleep; and
(C) Construction begins on adding a swimming pool or
other permanent body of water;
(3) As soon as possible, but no later than two days after:
(A) You change your child-care administrator;
(B) A new individual becomes a controlling person at
your operation;
(C) An individual ceases to be a controlling person at
your operation; or
(D) There is a significant change in the information we
maintain about a controlling person, such as a name change or mailing
address change; and
(4) Within 24 hours of the child's placement, if you provide
emergency care services and exceed capacity according to §748.155(b)
of this title (relating to May I exceed my operation's capacity?).
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 6, 2022.
TRD-202202526
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

♦

♦

♦

SUBCHAPTER D. REPORTS AND RECORD
KEEPING

DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES

Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

26 TAC §748.303
STATUTORY AUTHORITY
The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
§42.042(a) requires HHSC to adopt rules to carry out the
requirements of Texas Human Resources Code Chapter 42.
The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §42.042 and §42.048.
§748.303.

When must I report and document a serious incident?

(a) You must report and document the following types of serious incidents involving a child in your care. The reports must be made
to the following entities, and the reporting and documenting must be
within the specified time frames:
Figure: 26 TAC §748.303(a)
Figure: 26 TAC §748.303(a)
(b) If there is a medically pertinent incident that does not rise
to the level of a serious incident, you do not have to report the incident
but you must document the incident in the same manner as for a serious
incident, as described in §748.311 of this division (relating to How
must I document a serious incident?).
(c) If the child returns before the required reporting timeframe
outlined in subsection (a)(8) - (10) of this section, you are not required
to report the absence as a serious incident. Instead, you must document
within 24 hours after you become aware of the unauthorized absence
in the same manner as for a serious incident, as described in §748.311
of this division.
(d) If there is a serious incident involving an adult resident,
you do not have to report the incident to Licensing, but you must document the incident in the same manner as a serious incident. You do
have to report the incident to:
(1) Law enforcement, if there is a fatality;
(2) The parent, if the adult resident is not capable of making
decisions about the resident's own care; and
(3) Adult Protective Services through the Texas Abuse and
Neglect Hotline if there is reason to believe the adult resident has been
abused, neglected or exploited.
(e) You must report and document the following types of serious incidents involving your operation, an employee, a professional
level service provider, contract staff, or a volunteer to the following
entities within the specified time frames:
Figure: 26 TAC §748.303(e)
[Figure: 26 TAC §748.303(e)]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 6, 2022.
TRD-202202527

♦

♦

♦

CHAPTER 749. MINIMUM STANDARDS FOR
CHILD-PLACING AGENCIES
The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes amendments to
§§749.153, 749.503, and 749.2551 in Title 26, Texas Administrative Code, Chapter 749, Minimum Standards for Child-Placing
Agencies.
BACKGROUND AND PURPOSE
The main purpose of the proposal is to implement sections of
statute that were amended by Senate Bill (S.B.) 225 and S.B.
863, 87th Texas Legislature, Regular Session, 2021.
S.B. 225, SECTIONS 5 and 9, amended Texas Human Resources Code (HRC) §42.048(e) and §42.048(e-3) to (1) delete
the requirement that a license or certificate is automatically
revoked when certain operations change location (although
HRC §42.048 only explicitly applies to licensed operations, this
provision also applies to certified operations by way of HRC
§42.052(b)); (2) require the operation to inform HHSC Child
Care Regulation (CCR) of the new location before moving there;
and (3) allow the operation to operate at the new location after
CCR approves the location as meeting all relevant requirements.
S.B. 225 took effect on September 1, 2021, and applies to the
following operation types that may now change location without
their license or certification being automatically revoked: (1)
all school-age programs, regardless of when they operate;
(2) before or after-school programs; (3) licensed child-care
homes; (4) child-care centers; and (5) general residential operations (GROs). Child-placing agencies (CPAs) were able to
change location without to the statutory changes made by S.B.
225. However, the bill repealed the subsection that explicitly
addressed CPAs, so CCR is aligning requirements for CPAs
with those for other licensed or certified operation types for
consistency.
S.B. 863 amended HRC §42.048 to allow CCR to comply with a
local or state order during a declared disaster (as described in
Texas Government Code Chapter 418) by authorizing a licensed
or certified residential child-care facility to temporarily (1) move
to a new location not on the facility's license application; or (2)
provide care for one or more children at an additional location
that is not stated in the facility's license application.
S.B. 863 took effect on May 15, 2021, and applies to GROs
and CPAs. However, temporary relocation of children in foster
homes will also be addressed to be consistent with the bill's requirements for CPAs, which are tasked with overseeing foster
homes.
Another purpose of the proposal is to align foster home capacity
requirements related to 42 U.S.C. §671(a), which includes requirements that a state must meet in order to have a federally
approved IV-E plan.
SECTION-BY-SECTION SUMMARY
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The proposed amendment to §749.153 adds a cross reference to
§745.435 of the same title (relating to What must I do if I relocate
my operation after I receive my license or certification?) and
corrects citations for references within the same chapter.
The proposed amendments to §749.503 make edits to improve
consistency and readability, update numbering and a citation,
and add new subsection (e)(3) to require a CPA to notify CCR
and parents as soon as possible, but no later than 24 hours after
the following situations have occurred due to a declared state of
disaster: (1) the CPA temporarily moves to a new location that
is not noted on the CPA's permit; (2) a foster home temporarily
moves to a new location that is not noted on the verification; or (3)
a foster home temporarily provides care to one or more children
at any location not noted on the verification.
The proposed amendments to §749.2551 delete subsections
(b)(1)(C) and (d) in order to assist Texas in meeting requirements for a federally approved IV-E plan. These requirements
are codified in 42 U.S.C. §672. Presently, §749.2551(b)(1)(C)
allows a CPA to expand a foster home's capacity to more than
six children due to a natural disaster; federal requirements
do not allow an expansion of a foster home's capacity for
this reason. Moreover, §749.2551(d) presently allows a CPA
to request an exception for a foster family home to care for
seven or eight children by using the process for requesting a
waiver or variance; federal requirements only allow a waiver
of a non-safety standard in a relative foster family home. The
deletion of both subsections will help ensure that Texas meets
IV-E requirements.
FISCAL NOTE
Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be an estimated additional cost to state government as a result of
enforcing and administering the rules as proposed. Enforcing or
administering the rules does not have foreseeable implications
relating to costs or revenues of local government.
The effect on state government for each year of the first five
years the proposed rules are in effect is an estimated cost of
$62,764 in fiscal year (FY) 2023, $0 in FY 2024, $0 in FY 2025,
$0 in FY 2026, and $0 in FY 2027. The one-time cost to the
state relates to the information technology (IT) changes that are
needed to CCR's internal database to allow temporary relocations to be documented for CPA branch offices. This allowance
already exists for CPA main offices and foster homes in CCR's
internal database, so the IT changes would allow CPA branch
offices to have this functionality as well.
GOVERNMENT GROWTH IMPACT STATEMENT
HHSC has determined that during the first five years that the
rules will be in effect:
(1) the proposed rules will not create or eliminate a government
program;
(2) implementation of the proposed rules will not affect the number of HHSC employee positions;
(3) implementation of the proposed rules will result in no assumed change in future legislative appropriations;
(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules;
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(7) the proposed rules will not increase the number of individuals
subject to the rules; and
(8) the proposed rules will not affect the state's economy.
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COMMUNITY IMPACT ANALYSIS
Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities. The rules do not impose any additional costs on
small businesses, micro-businesses, or rural communities that
are required to comply with the rules.
LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS
Texas Government Code §2001.0045 does not apply to these
rules because the rules (1) are necessary to protect the health,
safety, and welfare of the residents of Texas; (2) do not impose
a cost on regulated persons; (3) are amended to reduce the
burden or responsibilities imposed on regulated persons by the
rules; and (4) are necessary to implement legislation that does
not specifically state that §2001.0045 applies to the rules.
PUBLIC BENEFIT AND COSTS
Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rules are in effect, the public benefit will be (1) increased compliance with statutory requirements; (2) more flexibility for an operation that changes location; (3) increased accountability for an operation that permanently changes location
because the permit number will no longer change as a result of
the move; and (4) more options for an operation needing to temporarily relocate during a disaster.
Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules will not incur economic costs.
TAKINGS IMPACT ASSESSMENT
HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.
PUBLIC COMMENT
Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.
Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Human Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.
To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Comments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be postmarked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 22R006" in the subject
line.

SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 2. OPERATIONAL RESPONSIBILITIES AND NOTIFICATIONS

appear to have been made by someone other than the child's parents or
a child-placing agency.

26 TAC §749.153

Filed with the Office of the Secretary of State on July 6, 2022.

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

STATUTORY AUTHORITY
The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
§42.042(a) requires HHSC to adopt rules to carry out the
requirements of Texas Human Resources Code Chapter 42.
The amendment affect Texas Government Code §531.0055 and
Texas Human Resources Code §42.042 and §42.048.
§749.153. What changes must I notify Licensing about regarding my
child-placing agency?
(a) You must provide written notification to your Licensing
Representative:
(1)

As soon as possible, but at least 30 days before you:

(A) Change the legal structure of your agency or your
governing body, if applicable;
(B) Move your agency to another location as required
in §745.435 of this title (relating to What must I do if I relocate my
operation after I receive my license or certification?);
(C) Open a branch office; or
(D)

Change your agency's or a branch office's hours of

operation;
(2)

As soon as possible, but at least 15 days before you:

(A) Make changes to the plans required in §749.101(3)
and (4) of this chapter [title] (relating to What plans must I submit for
Licensing's approval as part of the application process?); or
(B) Make changes to the policies and procedures required in §749.103(b) of this chapter [title] (relating to What policies
and procedures must I submit for Licensing's approval as part of the
application process?);
(3)

As soon as possible, but no later than two days after:
(A)

You change your child-placing agency administra-

tor;
(B) A new individual becomes a controlling person at
your child-placing agency;
(C) An individual ceases to be a controlling person at
your child-placing agency; or
(D) There is a significant change in the information we
maintain about a controlling person, such as a name change or mailing
address change; and
(4) About a foster home's verification status as described in
§749.2489 of this chapter [title] (relating to [(]What information must
I submit to Licensing about a foster home's verification status?).
(b) You must report to the Texas Abuse and Neglect Hotline
as soon as you become aware of any foster or adoptive placements that

TRD-202202528
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

♦

♦

♦

SUBCHAPTER D. REPORTS AND RECORD
KEEPING
DIVISION 1. REPORTING SERIOUS
INCIDENTS AND OTHER OCCURRENCES
26 TAC §749.503
STATUTORY AUTHORITY
The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
§42.042(a) requires HHSC to adopt rules to carry out the
requirements of Texas Human Resources Code Chapter 42.
The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §42.042 and §42.048.
§749.503. When must I report and document a serious incident?
(a) You must report and document the following types of serious incidents involving a child in your care. The reports must be made
to the following entities, and the reporting and documenting must be
within the specified timeframes:
Figure: 26 TAC §749.503(a)
[Figure: 26 TAC §749.503(a)]
(b) If there is a medically pertinent incident that does not rise
to the level of a serious incident, you do not have to report the incident
but you must document the incident in the same manner as for a serious
incident, as described in §749.511 of this division (relating to How
must I document a serious incident?).
(c) If a child returns before the required reporting timeframe
outlined in subsection (a)(8) - (10) of this section, you are not required
to report the absence as a serious incident. Instead, you must document
within 24 hours after you become aware of the unauthorized absence
in[]the same manner as for a serious incident, as described in §749.511
of this division.
(d) If there is a serious incident involving an adult resident,
you do not have to report the incident to Licensing, but you must document the incident in the same manner as a serious incident. You do
have to report the incident to:
(1) Law enforcement, if there is a fatality;
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(2) The parent, if the adult resident is not capable of making
decisions about the resident's own care; and
(3) Adult Protective Services through the Texas Abuse and
Neglect Hotline if there is reason to believe the adult resident has been
abused, neglected or exploited.
(e) You must report and document the following types of serious incidents involving your agency, one of your foster homes, an
employee, professional level service provider, contract staff, or a volunteer to the following entities within the specified timeframe:
Figure: 26 TAC §749.503(e)
[Figure: 26 TAC §749.503(e)]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 6, 2022.
TRD-202202529
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

♦

♦

♦

SUBCHAPTER M. FOSTER HOMES:
SCREENINGS AND VERIFICATIONS
DIVISION 5. CAPACITY AND CHILD/CAREGIVER RATIO
26 TAC §749.2551
STATUTORY AUTHORITY
The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, Texas Human Resources Code
§42.042(a) requires HHSC to adopt rules to carry out the
requirements of Texas Human Resources Code Chapter 42.
The amendment affects Texas Government Code §531.0055
and Texas Human Resources Code §42.042 and §42.048.
§749.2551. What is the maximum number of children a foster family
home may care for?
(a) A one-parent foster family home with one additional fulltime, live-in caregiver or a two-parent foster family home may care for
up to six children, except as noted in the chart below:
Figure: 26 TAC §749.2551(a) (No change.)
(b) A one-parent foster family home with one additional fulltime, live-in caregiver or a two-parent foster family home may care for
seven or eight children if all of the following criteria are met:
(1) Each foster or adoptive child that you place in the home
that expands the home's capacity to more than six children:
(A) Is part of a sibling group; or
(B) Has a prior relationship with the foster family, including a kinship (relative or close family friend) placement; [or]
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[(C) Is being relocated due to a natural disaster;]
(2) The foster family home cares for a maximum of two
infants and two more children less than six years old, unless the placement is necessary to maintain a sibling group of children;
(3) The foster family home cares for a maximum of three
children with primary medical needs requiring total care, unless the
placement is necessary to maintain a sibling group of children;
(4) You complete a Foster Family Home Capacity Exception Form with the appropriate signatures and place the form in the
foster family home record; and
(5) After you complete the exception form, you lower the
home's capacity each time a child listed on the form leaves the home
until the home's capacity does not exceed six. This applies to both a
foster child that leaves and a child who was placed in the home to be
adopted leaves without the adoption being consummated.
(c) A one-parent foster family home or two-parent foster family home with one foster parent absent for extended periods of time
(such as military service or out-of-town job assignments) may care for
up to six children, except as noted in the chart below:
Figure: 26 TAC §749.2551(c) (No change.)
[(d) Notwithstanding subsections (a), (b), and (c) of this section, a child-placing agency may request an exception for a foster family home to care for seven or eight children by using the process for
requesting a variance that is in 40 TAC Chapter 745, Subchapter J (relating to Waivers and Variances for Minimum Standards) and meeting
the requirements of that subchapter. Licensing will make the decision
to deny or grant an exception in accordance with factors listed in 40
TAC §745.8307 (relating to How does Licensing make the decision to
grant or deny my waiver or variance request?).]
(d) [(e)] The maximum number of children that a foster family
home may care for includes any biological and adopted children of the
caregivers who live in the foster home, any children receiving foster
or respite child-care, and any children for whom the family provides
day care. All adults in care must also be counted in the capacity of
the home as required by §749.2651(b) of this chapter [title] (relating to
May a foster home accept adults into the home for care?).
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 6, 2022.
TRD-202202530
Karen Ray
Chief Counsel
Health and Human Services Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 438-3269

♦

♦

♦

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1.

GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM

31 TAC §15.32
The General Land Office (GLO) proposes an amendment to 31
Texas Administrative Code (TAC) §15.32 relating to Certification
Status of the Cameron County Dune Protection and Beach Access Plan (Plan) and Erosion Response Plan (ERP). Cameron
County has proposed a minor amendment to its Plan and ERP
to correct an error in the current versions of these documents.
The GLO proposes to add new subsection §15.32(f) to certify
the amended Plan and ERP as consistent with state law.
BACKGROUND OF THE PROPOSED AMENDMENTS

ment and that no impact statement is required pursuant to Texas
Government Code §2001.022.
PUBLIC BENEFIT
Ms. Porter has determined that the public will benefit from the
proposed amendment since the use of industry-standard size
curbs costs less than custom-made curbs. The difference in size
between the six by ten-inch curbs and the six by twelve-inch
curbs is minimal, and the previous analysis of public benefit has
not changed because of it.
ENVIRONMENTAL REGULATORY ANALYSIS

On June 21, 2022, the Cameron County Commissioner's Court
approved a minor amendment to Section IV.A.6 of its Plan and to
Section 5.3.1.(2)(i) of its ERP. The amendments were submitted
to the GLO on July 1, 2022. As provided in 31 TAC §15.3(o), the
GLO must grant or deny certification of an ERP or amendments
to local government dune protection and beach access plans.
The GLO finds that these amendments are consistent with state
law.
The sections of the Plan and the ERP Cameron County proposes
to amend were previously certified as a variance from 31 TAC
§15.5(b)(3) and §15.6(f)(3) to allow minimal impervious cover
outside the footprint of a habitable structure in eroding areas, using concrete or another impervious surface for specific purposes
so long as its area does not exceed 5% of the footprint of the
habitable structure. Since Cameron County is one of the windiest and driest areas along the Texas coast, increased sediment
transport of sand means that stabilization of pervious materials
as listed in the ERP may necessitate concrete curbs. The current version of the Plan and ERP specify that the curbs must be
no wider than six inches and no more than ten inches high. However, it is now evident that curb manufacturing industry standards
indicate a height limit of twelve inches, not ten inches. The industry-standard size for manufactured curbs is six inches wide and
twelve inches high, not six inches wide and ten inches high. The
current ten-inch limit was in error and should have been twelve
inches. As a result, Cameron County is now proposing amendments to correct the error, which appears in the Plan and the
ERP. The GLO previously found that the dry environment coupled with the enhanced protective standards adopted in the ERP
ensure the variance is as protective as current rules since the
allowances have appropriately limited the authorized uses, and
the percentage of impervious surfaces allowed, and does not include allowances for any slabs. The increase in height limit by
two inches does not change GLO's analysis or conclusion.
FISCAL AND EMPLOYMENT IMPACTS
Ms. Melissa Porter, Deputy Director for the GLO's Coastal Resources Division, has determined that for each year of the first
five years the amended rule as proposed is in effect, there will
be minimal, if any, fiscal implications to the state government
as a result of enforcing or administering the amended rule. Ms.
Porter has determined that the proposed amendment will save
money since curbs made to industry-standard size are less expensive than curbs made to a custom size. Ms. Porter has also
determined that for each year of the first five years the proposed
amendments are in effect, there will be no impacts to the local
economy.
Ms. Porter has determined that there will be no fiscal implications to the local government or additional costs of compliance
for large and small businesses or individuals resulting from the
proposed amendment to the Plan and ERP. GLO has determined
that the proposed rulemaking will have no adverse local employ-

The GLO has evaluated the proposed rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code §2001.0225 and determined that the action is not subject
to §2001.0225 because it does not meet the definition of a "major environmental rule" as defined in the statute. "Major environmental rule" means a rule, the specific intent of which is to protect
the environment or reduce risks to human health from environmental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed amendments are not anticipated to adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the environment, or the public health and safety of the state or a sector
of the state. The amendments are proposed under Texas Natural Resources Code §§61.011, 61.015(b), 61.070, and 63.121,
which provide the GLO with the authority to adopt rules governing the preservation and enhancement of the public's right to use
and have access to public beaches, and certification of local government beach access and use plans as consistent with state
law. The proposed amendments do not exceed federal or state
requirements.
TAKINGS IMPACT ASSESSMENT
The GLO has evaluated the proposed rulemaking in accordance
with Texas Government Code §2007.043(b) and the Attorney
General's Private Real Property Rights Preservation Act Guidelines to determine whether a detailed takings impact assessment
is required. The GLO has determined that the proposed amendments do not affect private real property in a manner that requires real property owners to be compensated as provided by
the Fifth and Fourteenth Amendments to the United States Constitution or Article I, §§17 and 19 of the Texas Constitution.
The GLO has determined that the proposed rulemaking would
not affect any private real property in a manner that restricts or
limits the owner's right to the property that would otherwise exist
in the absence of the rule amendments. GLO has determined
that the proposed rulemaking will not result in a taking of private
property and that there are no adverse impacts on private real
property interests.
GOVERNMENT GROWTH IMPACT STATEMENT
The GLO prepared a Government Growth Impact Statement for
this proposed rulemaking. Since the proposed rule simply certifies the amendments to Cameron County's Dune Protection and
Beach Access Plan (Plan), it will not affect the operations of the
General Land Office. The proposed rulemaking does not create
or eliminate a government program, will not require an increase
or decrease in future legislative appropriations to the agency, will
not require the creation of new employee positions nor eliminate
current employee positions at the agency, nor will it require an increase or decrease in fees paid to the General Land Office. The
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proposed rule amendments do not create, limit, or repeal existing agency regulations, but rather certify the amendments to the
Plan and ERP as consistent with state law. The proposed rules
do not increase or decrease the number of individuals subject to
the rule's applicability.
During the first five years that the proposed amendments would
be in effect, it is not anticipated that there will be an adverse impact on the state's economy. The proposed amendments are
expected to improve environmental protection and safety and
to reduce public expenditures associated with loss of structures
and public infrastructure due to storm damage and erosion, disaster response costs, and loss of life.
CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM
The proposed rulemaking is subject to the Coastal Management Program as provided for in Texas Natural Resources
Code §33.2053 and 31 TAC §505.11(a)(1)(J) and §505.11(c)
(relating to Actions and Rules Subject to the CMP). GLO has
reviewed this proposed action for consistency with the Coastal
Management Program (CMP) goals and policies in accordance
with the regulations and has determined that the proposed
action is consistent with the applicable CMP goals and policies. The applicable goals and policies are found at 31 TAC
§501.12 (relating to Goals) and §501.26 (relating to Policies for
Construction in the Beach/Dune System).

Mark Havens
Deputy Land Commissioner and Chief Clerk
General Land Office
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 475-1859

♦

♦

♦

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT
CHAPTER 53. FINANCE
SUBCHAPTER G. MARINE DEALERS,
DISTRIBUTORS, AND MANUFACTURERS
31 TAC §53.113
The Texas Parks and Wildlife Department proposes the repeal of
31 TAC §53.113, concerning Refusal to Issue or Renew License;
Review of Agency Decision to Refuse or Renew License.

STATUTORY AUTHORITY

Under Government Code, Chapter 525, the Sunset Advisory
Commission is established to conduct reviews of state agencies
to determine if there is a continuing need for the agency exist
and to identify areas for improvement. Typically, state agencies
undergo sunset review once every 12 years. The department
underwent sunset review during the last regular session of the
legislature and was reauthorized to continue in existence until
the next sunset review in 2034. As part of that process, the Sunset Advisory Commission adopted recommendations aimed to
improve consistency and fairness for individuals and small business owners licensed by the department, including a directive to
provide an option for an informal review for non-recreational license types that do not have an existing statutory review process
and alignment of criminal and administrative enforcement processes to ensure fair, strong, and consistent enforcement.

The amendments are proposed under Texas Natural Resources
Code §§61.011, 61.015(b), and 63.121, which provide the GLO
with the authority to adopt rules governing the preservation
and enhancement of the public's right to access and use public
beaches, the preparation and implementation by a local government of a plan for reducing public expenditures for erosion
and storm damage losses to public and private property, and
certification of local government beach access and use plans
as consistent with state law.

In another proposed rulemaking published elsewhere in this edition of the Texas Register, the department would establish a uniform process for decisions to refuse issuance or renewal of licenses and permits for which such processes are not prescribed
by statute. As a result, conforming changes must be made in order to eliminate conflicts with current rules regarding those processes. The proposed repeal would eliminate the current rule
governing agency decisions to refuse permit issuance or renewal
of licenses for marine dealers, distributors, and manufacturers.

Texas Natural Resources Code §§61.011, 61.015, and 63.121
are affected by the proposed amendments.

Robert MacDonald, Regulations Coordinator, has determined
that for each of the first five years that the repeal as proposed
is in effect, there will be no fiscal implications to state or local
government as a result of administering the repeal.

PUBLIC COMMENT REQUEST
To comment on the proposed rulemaking or its consistency with
the CMP goals and policies, please send a written comment to
Mr. Walter Talley, Texas Register, Liaison, Texas General Land
Office, P.O. Box 12873, Austin, Texas 78711, facsimile number
(512) 463-6311 or email to walter.talley@glo.texas.gov. Written
comments must be received no later than 5:00 p.m., thirty (30)
days from the date of publication of this proposal.

§15.32. Certification Status of Cameron County Dune Protection and
Beach Access Plan.
(a) - (e)

There will be no effect on persons required to comply with the
repeal as proposed.

(No change.)

(f) The General Land Office certifies as consistent with state
law the Cameron County's Dune Protection and Beach Access Plan and
Erosion Response Plan, as amended to include corrected size limits for
curbs. The amendments were adopted by the Cameron County Commissioners' Court on June 21, 2022.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202586
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Mr. MacDonald also has determined that for each of the first five
years that the repeal as proposed is in effect, the public benefit anticipated as a result of enforcing or administering the proposed repeal will be compliance with the establishment of a uniform process for an informal review of a department decision to
refuse to issue or renew all nonrecreational permits or licenses
identified by the Sunset Advisory Commission for which a statutorily created review process is not provided.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse eco-

nomic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that the proposed repeal has no
effect on small businesses, micro-businesses, or rural communities. On this basis, the department has a determined that neither
the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required.
The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the repeal as proposed will
not impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed repeal.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed repeal.
In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The repeal as
proposed, if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the
number of full-time equivalent employee needs; not result in
a need for additional General Revenue funding; not affect the
amount of a fee; not create a new regulation; not expand an
existing regulation; neither increase nor decrease the number of
individuals subject to regulation; and not positively or adversely
affect the state's economy.
Comments on the proposed repeal may be submitted to Allison Winney, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8560; email: allison.winney@tpwd.texas.gov or via the department website at
www.tpwd.texas.gov.
The repeal is proposed under Parks and Wildlife Code,
§31.0412, which authorizes the commission to adopt rules
regarding licenses issued under Parks and Wildlife Code,
§31.041, including rules regarding application and renewal
procedures.
The proposed repeal affects Parks and Wildlife Code, Chapter
31.
§53.113. Refusal to Issue or Renew License; Review of Agency Decision to Refuse or Renew License.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202589

James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦
CHAPTER 55.

♦

♦

LAW ENFORCEMENT

The Texas Parks and Wildlife Department proposes amendments to 31 TAC §55.404, concerning Party Boat Operator
License--General Provisions, and §55.653, concerning Controlled Exotic Snakes.
Under Government Code, Chapter 525, the Sunset Advisory
Commission is established to conduct reviews of state agencies
to determine if there is a continuing need for the agency exist
and to identify areas for improvement. Typically, state agencies
undergo sunset review once every 12 years. The department
underwent sunset review during the last regular session of the
legislature and was reauthorized to continue in existence until
the next sunset review in 2034. As part of that process, the Sunset Advisory Commission adopted recommendations aimed to
improve consistency and fairness for individuals and small business owners licensed by the department, including a directive to
provide an option for an informal review for non-recreational license types that do not have an existing statutory review process
and alignment of criminal and administrative enforcement processes to ensure fair, strong, and consistent enforcement.
In another proposed rulemaking published elsewhere in this edition of the Texas Register, the department would establish a
uniform process for decisions to refuse issuance or renewal of
non-recreational licenses and permits for which such processes
are not prescribed by statute. As a result, conforming changes
must be made in order to eliminate conflicts with current rules
regarding those processes. The proposed amendments would
eliminate the current rules governing agency decisions to refuse
permit issuance or renewal of licenses for holders of party boat
operators licenses and holders of controlled exotic snake permits.
Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to state or local
government as a result of administering the rules.
There will be no effect on persons required to comply with the
rules as proposed.
Public Benefit/Cost Note.
Mr. Macdonald also has determined that for each of the first five
years that the rules as proposed are in effect, the public benefit anticipated as a result of enforcing or administering the proposed rules will be the establishment of a uniform process for
an informal review of a department decision to refuse to issue
or renew all nonrecreational permits or licenses identified by the
Sunset Advisory Commission for which a statutorily created review process is not provided.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
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and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that the proposed rules have no
effect on small businesses, micro-businesses, or rural communities. On this basis, the department has a determined that neither
the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required.
The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.
In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of a
fee; not create a new regulation; not expand an existing regulation; neither increase nor decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.
Comments on the proposed rules may be submitted to Allison
Winney, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8560; email:
allison.winney@tpwd.texas.gov or via the department website
at www.tpwd.texas.gov.

SUBCHAPTER H.

PARTY BOATS

31 TAC §55.404
The amendment is proposed under Parks and Wildlife Code,
§31.180, which authorizes the commission to promulgate rules
necessary to implement Parks and Wildlife Code, Chapter 31,
Subchapter G.
The proposed amendment affects Parks and Wildlife Code,
Chapter 31.
§55.404. Party Boat Operator License--General Provisions.
(a) - (d) (No change.)
[(e) Refusal to Issue or Renew License; Review of Agency
Decision to Refuse or Renew License.]
[(1) The department may refuse to issue or renew a license
under this subchapter if:]
[(A) an applicant is liable to the state under Parks and
Wildlife Code §12.301;]
[(B) an applicant has a final conviction or has been assessed an administrative penalty for a violation of:]
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[(i) Parks and Wildlife Code, Chapter 31, involving
reckless or negligent behavior, or behavior that placed passengers in
peril.]
[(ii) a provision of the Parks and Wildlife Code that
is punishable as a Parks and Wildlife Code:]
[(I)

Class A or B misdemeanor;]

[(II) state jail felony; or]
[(III)

felony;]

[(iii) a violation of Penal Code, Chapter 49 involving the operation of a motorboat;]
[(iv)

a violation of Water Code, §26.121; or]

[(v) any federal or state law relating to the sale, distribution, financing, registration, or taxing of a vessel, motorboat, or
outboard motor; or]
[(C) the department has evidence that the applicant is
acting on behalf of or as a surrogate for another person or entity who
has a final conviction or has been assessed an administrative penalty
for any violation listed in this subsection.]
[(2) The department will not issue a party boat operator license to a person who is prohibited from holding an equivalent license
in another state.]
[(3) In determining whether to issue or renew a license under this section, the department may consider:]
[(A)

the number of final convictions or administrative

penalties;]
[(B) the seriousness of the conduct on which the final
conviction or administrative penalty is based;]
[(C) the existence, number, and seriousness of offenses
or violations other than offenses or violations that resulted in a final
conviction or administrative penalty described by paragraph (1) of this
subsection;]
[(D) the length of time between the most recent final
conviction or administrative penalty and the license application;]
[(E) whether the final conviction, administrative
penalty, or other offense or violation was the result of negligence or
intentional conduct;]
[(F) whether the final conviction or administrative
penalty resulted from conduct committed or omitted by the applicant,
an agent of the applicant, or both; and]
[(G)

other mitigating factors.]

[(4) The department shall provide to the applicant a written
statement of the reasons for a decision to deny the issuance or renewal
of a license.]
[(5) An applicant may request a review of a decision of the
department with respect to license issuance or denial. The request for
review must be made within 30 days of being notified by the department
that the application for a license or license renewal has been denied.
The review request must be in writing and addressed to: Marine Enforcement, Texas Parks and Wildlife Department, 4200 Smith School
Rd., Austin, TX 78744. If no review request is received within 30 days
of the date of the letter notifying the licensee of the department's intent
to refuse issuance or renewal of the license, the decision to deny the
issuance or renewal of a license is final.]

[(A) Within 10 working days of receiving a request for
review under this section, the department shall establish a date and time
for the review.]
[(B) The department shall conduct the review within 30
days of receipt of the request required by subparagraph (A) of this section, unless another date is established in writing by mutual agreement
between the department and the requestor.]
[(C) The request for review shall be presented to a review panel. The review panel shall consist of three department managers with knowledge in marine regulations, appointed or approved by
the executive director or his or her designee.]
[(D)

The decision of the review panel is final.]

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202590
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦
SUBCHAPTER J.
SNAKES

♦

♦

CONTROLLED EXOTIC

31 TAC §55.653
The amendment is proposed under Parks and Wildlife Code,
§43.855, which authorizes the commission to adopt rules to implement Parks and Wildlife Code, Chapter 43, Subchapter V, including rules to govern permit application forms, fees, and procedures.
The proposed amendment affects Parks and Wildlife Code,
Chapter 43.
§55.653.

Permit Issuance and Period of Validity.

(a) - (c)

(No change.)

[(d) A person convicted of a violation of this subchapter may
not obtain a permit before the fifth anniversary of the date of the conviction.]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202591
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

CHAPTER 56. AGENCY DECISION TO
REFUSE LICENSE OR PERMIT ISSUANCE

OR RENEWAL AND AGENCY DECISION TO
SUSPEND OR REVOKE AFFECTED LICENSE
OR PERMIT
31 TAC §§56.1 - 56.7
The Texas Parks and Wildlife Department proposes new 31 TAC
§§56.1 - 56.7, concerning Agency Decision to Refuse License or
Permit Issuance or Renewal and Agency Decision to Suspend
or Revoke Affected License or Permit. The proposed new rules
would constitute new Chapter 56 and would establish a uniform
process governing department decisions to refuse issuance or
renewal of non-recreational licenses and permits for which such
processes are not prescribed by statute and prescribe a similar
process regarding agency decisions to suspend or revoke a license or permit affected by the proposed new subchapter.
Under Government Code, Chapter 325, the Sunset Advisory
Commission is established to conduct reviews of state agencies
to determine if a public need exists for the continuation of a state
agency and to identify areas for improvement. Typically, state
agencies undergo sunset review once every 12 years. The department underwent sunset review during the last regular session of the legislature and was reauthorized to continue in existence until September 1, 2033. As part of that process, the Sunset Advisory Commission adopted recommendations aimed to
improve consistency and fairness for individuals and small business owners licensed by the department, including a directive to
provide an option for an informal review for non-recreational license types that do not have an existing statutory review process
and alignment of criminal and administrative enforcement processes to ensure fair, strong, and consistent enforcement.
Proposed new §56.1, concerning Definitions, would create unambiguous meanings for specialized words and terms used in
the rules. "Applicant" would be defined as "a person who seeks
to obtain a license or permit issued by the department." The definition is necessary to make clear that an applicant is a person
who seeks to obtain a license or permit generally, whether initial permit or license issuance or renewal. "Final conviction"
would be defined as "a final judgment of guilt, the granting of
deferred adjudication or pretrial diversion, or the entering of a
plea of guilty or nolo contendere." The definition is necessary to
make explicit the various juridical outcomes upon which the processes described in the rules are predicated. "License or Permit"
would be defined as "a non-recreational license or permit issued
by the department, including but not limited to the licenses and
permits listed in §56.7 of this title," which is necessary to identify
the specific licenses and permits to which the rules apply, and to
definitively exclude licenses and permits for which the process
of denying permit or license issuance or referral is wholly or partially prescribed by statute.
Proposed new §56.2, concerning Refusal to Issue or Renew Permit or License, would identify the specific types of criminal conduct to be considered by the department in determining whether
to issue or renew a permit or license. The department believes
that a decision to issue or renew a license or permit should
take into account the applicant's history of violations involving
the possession of live animals; the commercial exploitation of
public wildlife and fisheries resources; major violations of the
Parks and Wildlife Code (Class B misdemeanors, Class A misdemeanors, and felonies); specific provisions of the Penal Code
involving falsification of governmental records and animal cruelty; and federal laws applicable to conduct regarding unlawful
wildlife trafficking or violations of federal airborne hunting laws.
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The department reasons that it is appropriate to deny the privilege of possessing live wildlife or engaging in the commercial
exploitation of a public wildlife resource to persons who exhibit
a demonstrable disregard for the statutes and regulations governing such activities. Similarly, it is appropriate to deny such
privileges to a person who has exhibited demonstrable disregard
for fish and wildlife law in general by committing more egregious
(Class B misdemeanors, Class A misdemeanors, and felonies)
violations of wildlife law. The department also believes that persons with a criminal history of disregard for honesty or truthfulness with respect to furnishing information required by law in
applications, reports, or communications involving governmental records should be prevented from the privilege of possessing or benefiting from wildlife resources. The department is the
primary state agency responsible for managing, protecting, and
conserving public wildlife and fisheries resources and is statutorily authorized or required to issue a wide variety of permits and
licenses for many purposes, including, variously, the take, possession, use, propagation, importation, exportation, purchase,
sale, etc., of those resources. As discussed elsewhere in this
preamble, the department believes that unscrupulous persons
and persons known to exhibit disregard for the law should not
enjoy the privileges of exploitation of a public trust resource because their behavior is evidence that they cannot be expected
to discharge the responsibilities, requirements, and expectations
attendant to such privileges. One example and indication of unscrupulous character is the lack of fidelity to the truth with respect to providing information required by the department to effectively assess and determine a person's fitness to be allowed
to exploit a public trust resource. The department reasons that
a person who is untruthful in furnishing information to the department, in addition to committing the criminal offense of falsification of a government record, will be similarly indisposed to
faithfully follow and discharge the requirements of a permit or
license to exploit a public trust. The department similarly believes that persons who have been convicted of animal cruelty
should not be allowed to possess or benefit from the possession
or use of wildlife resources. Animal cruelty is the intentional or
reckless disregard for animal welfare that results in unwarranted
or unjustified pain or suffering and includes torture, poisoning,
killing, causing serious injury, failure to provide necessary food,
water, care, or shelter, abandonment, and other, similar, types of
abuse. The department reasons that persons with a demonstrable history of either failure to care for animals in that person's
custody or the opportunistic infliction of pain and suffering on
animals cannot be entrusted with a permit or license to possess
live wildlife resources and should not be able to benefit from any
other activity that involves the take and use of live wildlife resources. Therefore, the proposed new rule would specify that
the department may refuse permit or renewal issuance to persons who have been finally convicted of or received deferred
adjudication for a violation of Parks and Wildlife Code, Chapter 43, Subchapters C (Permits for Scientific Research, Zoological Collection, Rehabilitation, and Educational Display), E (Permits for Trapping, Transporting and Transplanting Game Animals and Game Birds), G (Permits to Manage Wildlife and Exotic Animals from Aircraft), L (Deer Breeder's Permit), or R (Deer
Management Permit - White-tailed Deer) or R-1 (Deer Management Permit - Mule Deer); violations of the Parks and Wildlife
Code or rules of the commission that are Class A or B misdemeanors, felonies or state jail felonies; violations of Parks
and Wildlife Code, §63.002 (which although a Class C misdemeanor, specifically addresses the unlawful possession of live
game animals); Penal Code, §37.10 (Tampering with Govern-
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mental Record); Penal Code, §42.092 (Cruelty to Nonlivestock
Animals); the federal Lacey Act; the federal Airborne Hunting
Act; or any statutory or regulatory provision involving conduct or
behavior regulated by the permit or license the applicant seeks
to obtain or renew.
The Lacey Act (16 U.S.C. §§3371 - 3378) is a federal law that,
among other things, prohibits interstate trade in or movement
of wildlife, fish, or plants taken, possessed, transported or sold
in violation of state law. Lacey Act prosecutions are normally
conducted by the United States Department of Justice in federal
courts. The department believes that it is reasonable to use a
Lacey Act conviction or civil penalty as the basis for denial of a
license or permit subject to the provisions of the proposed rule.
The proposed new rule also would allow the department to
refuse permit or license issuance or renewal for any statutory or
regulatory provision not described in subsection (a)(1)-(6) that
involves conduct or behavior regulated by the permit or license
the applicant seeks to obtain or renew. The proposed new rule
would set forth the criteria to be used in determining whether a
criminal conviction directly relates to the duties and responsibilities required under a permit or license sought by an applicant,
including the relationship of the crime to the purposes for which
a license or permit listed in §56.5 of this title is required; the
extent to which the issuance of a license or permit might offer
an opportunity to engage in further criminal activity of the same
type as that in which the person previously had been involved;
the relationship of the crime to the ability or capacity required to
perform the duties and discharge the responsibilities under the
license or permit being sought; and any correlation between the
elements of the crime and the duties and responsibilities of the
license or permit being sought.
In addition to providing for the possible refusal to issue or renew a license or permit on the basis of criminal conduct, the proposed new rule would provide for the ability of the department
to deny license or permit issuance or renewal on the basis of
noncompliance with applicable administrative provisions. Virtually all of the licenses and permits affected by the proposed new
rules require some form of administrative process and oversight,
including application processes, the payment of fees, and reporting and/or notification requirements. The application process is
used by the department to ensure that a prospective permitee
or licensee is qualified to and/or capable of enjoying the privileges of the license or permit. The information contained in reports and notifications is used by the department for a variety of
oversight and management purposes, including as a measure
to determine regulatory compliance during the period of validity
of the permit or license. Therefore, proposed new subsection
(b) would provide that the department may refuse to issue or
renew a permit or license if an applicant fails to submit a completed application (including all application materials required by
the department), the required fee, accurate required reports or
notifications, and any additional information or material the department determines necessary to process the application.
Proposed new subsection (c) would provide for denial of permit
or license issuance or renewal on the basis of outstanding debt
owed to the department by the applicant. The department is the
regulatory authority for a wide variety of programs and activities,
including hunting, recreational fishing, commercial fishing, operation of the state parks system, water safety, boat and motor titling, environmental protection and much more. Most regulated
entities and activities are subject to fees of various kinds, and
criminal violations can result in fines. Under Parks and Wildlife

Code, §12.301, a person who kills, catches, takes, possesses,
or injures any fish, shellfish, reptile, amphibian, bird, or animal
in violation of the Parks and Wildlife Code or regulation of the
department is liable to the state for the value of each fish, shellfish, reptile, amphibian, bird, or animal unlawfully killed, caught,
taken, possessed, or injured. Such payments are commonly referred to as "civil restitution." The department believes that it is
entirely reasonable to deny permit or license issuance or renewal
to any applicant who is indebted to the department, including
those who have failed to remit required payments to the department as civil restitution for violation of conservation law.
Proposed new subsection (d) would establish the criteria used
by the department to guide a decision to refuse permit or license
issuance or renewal. The department does not intend for denial
of permit or license issuance or renewal to be either automatic
or permanent; accordingly, the proposed new section would establish a matrix of various factors to be considered when making
a determination to deny permit or license issuance or renewal.
Those factors include the extent and nature of the person's past
criminal activity with respect to the factors identified, the age of
the person when the crime was committed, the amount of time
that has elapsed since the person's last criminal activity involving factors identified in this section, the conduct and work activity of the person before and after the criminal activity, evidence
of the person's rehabilitation or rehabilitative effort while incarcerated or after release; evidence of the person's compliance
with any conditions of community supervision, parole, or mandatory supervision, other evidence of the person's fitness, including letters of recommendation; and any other adverse or mitigating factors, including the number of final convictions or administrative penalties; the seriousness of the conduct on which
the final conviction or administrative penalty is based; the existence, number, and seriousness of offenses or violations other
than offenses or violations that resulted in a final conviction or
administrative penalty; the length of time between the most recent final conviction or administrative penalty and the permit or
license application; whether the final conviction, administrative
penalty, or other offense or violation was the result of negligence
or intentional conduct; whether the final conviction or administrative penalty resulted from conduct committed or omitted by the
applicant, an agent of the applicant, or both; the accuracy of the
permit or license history information provided by the applicant;
whether the applicant for a permit or license renewal agreed to
any special provisions recommended by the department as conditions to the expiring permit.
Proposed new §56.3, concerning Subpermittees, Volunteers,
Agents, and Surrogates, would address the various peripheral
roles of persons other than the permittee or licensee who are
authorized to engage in activities authorized under a permit or
license. In many cases, authorized activities are conducted
by other persons in addition to the permittee. The department
believes that, in addition to provisions affecting permittees, it is
appropriate to prevent persons who have been convicted of or
received deferred adjudication for an offense that otherwise is
a reason for license or permit denial from assisting in activities
involving live animals or that are conducted for the personal
benefit of the permitee or licensee. The proposed new provision
is necessary to prevent unscrupulous persons from circumventing the intent of the department (that they not engage in an
activity for which they are prohibited from obtaining a license or
permit to conduct) by using another person to obtain a permit
with the objective of continuing to do business as usual in the
name of the shadow permittee.

Proposed new §56.4, concerning Review of Agency Decision to
Deny Issuance or Renewal of License or Permit, would create
a review process for department decisions concerning the issuance and renewal of licenses and permits. The proposed new
rule is necessary to create a process to allow persons who have
been denied issuance of permits or permit renewals to have the
decision reviewed by a panel of senior department managers.
The process as proposed would allow the department to reverse
such decisions upon further review.
Proposed new §56.5, concerning Revocation or Suspension of
License or Permit, would prescribe the informal, internal process
and criteria used by the department to revoke or suspend an affected permit or license. The proposed new section would utilize
the same criteria enumerated in proposed new §56.2, concerning Refusal to Issue or Renew Permit of License, as the basis
for pursuing revocation or suspension of an affected license or
permit, and would employ the same process for making determinations. The department notes that the proposed new rule creates an informal internal administrative process that is in addition
to but does not replace, negate, or supersede the provisions of
Parks and Wildlife Code, Chapter 12, Subchapter F, which governs the revocation or suspension of all licenses or permits issued by the department.
Proposed new §56.6, concerning Review of Agency Decision to
Seek Revocation or Suspension of a License or Permit, would
create a review process for department decisions concerning revocation or suspension of affected licenses or permits. The proposed new rule is necessary to create a process to allow persons whom the department has determined should have an affected license or permit revoked or suspended to have the decision reviewed by a panel of senior department managers. The
proposed new rule is substantively identical to proposed new
§56.4, concerning Review of Agency Decision to Deny Issuance
or Renewal of License or Permit. The department notes that
the proposed new rule creates an informal internal administrative process that is in addition to but does not replace, negate,
or supersede the provisions of Parks and Wildlife Code, Chapter
12, Subchapter F, which governs the revocation or suspension
of all licenses or permits issued by the department.
Proposed new §56.7, concerning Permits and Licenses Affected, would list the specific licenses and permits identified by
the Sunset Advisory Commission to which the proposed new
rules apply.
Robert MacDonald, Regulations Coordinator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to units of state
or local governments as a result of administering the rules.
There will be no effect on persons required to comply with the
rules as proposed, as the rules govern an agency process.
Mr. MacDonald also has determined that for each of the first five
years that the rules as proposed are in effect, the public benefit
anticipated as a result of enforcing or administering the proposed
rules will be the establishment of a uniform process for an informal review of a department decision to refuse to issue or renew
nonrecreational permits or licenses identified by the Sunset Advisory Commission for which a statutorily created review process
is not provided.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses and micro-businesses. Those
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guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition; or require the purchase or modification of equipment or services. The department has determined that the proposed rules
have no direct effect on small businesses, micro-businesses, or
rural communities. On this basis, the department has a determined that neither the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter
2006, is required.
The department has not drafted a local employment impact
statement under Government Code, §2001.022, as the agency
has determined that the rules as proposed will not impact local
economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.
In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of a
fee; create a new regulation; not expand an existing regulation;
neither increase nor decrease the number of individuals subject
to regulation; and not positively or adversely affect the state's
economy.
Comments on the proposed rules may be submitted to Robert
MacDonald, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775; email:
robert.macdonald@tpwd.texas.gov or via the department website at www.tpwd.texas.gov.
The new rules are proposed under Parks and Wildlife Code,
§12.001, which authorizes the department to collect and enforce
the payment of all taxes, licenses, fines, and forfeitures due to
the department; §12.508, which authorizes the department to
refuse to issue or transfer an original or renewal license, permit,
or tag if the applicant or transferee has been finally convicted of
a violation under the Parks and Wildlife Code or rule adopted
or a proclamation issued under the Parks and Wildlife Code;
§31.0412, which authorizes the commission to adopt rules regarding licenses issued under Parks and Wildlife Code, §31.041,
including rules regarding application and renewal procedures;
§31.180, which authorizes the commission to promulgate rules
necessary to implement Parks and Wildlife Code, Chapter 31,
Subchapter G; §43.022, which requires the commission to adopt
rules to govern the collecting, holding, possession, propagation, release, display, or transport of protected wildlife for scientific research, educational display, zoological collection, or rehabilitation; §43.109, which authorizes the commission to make
regulations governing management of wildlife or exotic animals
by the use of aircraft; Chapter 43, Subchapter F, which authorizes the commission to adopt regulations necessary to admin-
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ister that subchapter; Chapter 43, Subchapter H, which authorizes the commission to adopt rules to implement that subchapter; §43.855, which authorizes the commission to adopt rules
to implement Parks and Wildlife Code, Chapter 43, Subchapter
V, including rules to govern permit application forms, fees, and
procedures; Chapter 44, which provides for the applicability of
all laws and regulations of the state to game animals held under a game breeder's license; Chapter 49, which authorizes the
commission to prescribe eligibility requirements and fees for and
issue any falconry, raptor propagation, or nonresident trapping
permit; §65.003, which authorizes the commission to promulgate regulations to provide for permit application forms, fees, and
procedures, and hearing procedures; §66.007, which authorizes
the department shall make rules governing the issuance and use
of permits to possess harmful or potentially exotic harmful fish,
shellfish, and aquatic plants; Chapter 67, which authorizes the
commission to establish any limitations on the taking, possession, propagation, transportation, importation, exportation, sale,
or offering for sale of nongame fish or wildlife that the department
considers necessary to manage the species; §71.002, which authorizes the commission to promulgate regulations to provide for
permit application forms, fees, and procedures, and hearing procedures; Chapter 77, which authorizes the commission to regulate the catching, possession, purchase, and sale of shrimp; and
Chapter 78, which authorizes the commission to regulate the taking, possession, purchase, and sale of mussels and clams.
The proposed new rules affect Parks and Wildlife Code, Chapters 12, 31, 43, 44, 49, 65, 67, 71, 77, and 78.
§56.1. Definitions.
The following words and terms shall have the following meanings, unless the context clearly indicates otherwise.
(1) Applicant--A person who seeks to obtain a license or
permit issued by the department.
(2) Final conviction--A final judgment of guilt, the granting of deferred adjudication or pretrial diversion, or the entering of a
plea of guilty or nolo contendere.
(3) License or Permit--A non-recreational license or permit
issued by the department, including but not limited to the licenses and
permits listed in §56.7 of this title (relating to Permits and Licenses
Affected).
§56.2. Refusal to Issue or Renew Permit or License.
(a) Criminal conduct. The department may refuse to issue or
renew a license or permit to any person who has been finally convicted
of or assessed an administrative penalty for a violation of:
(1) Parks and Wildlife Code, Chapter 43, Subchapter C, E,
G, L, R, or R-1;
(2) a provision of the Parks and Wildlife Code not described by paragraph (1) of this subsection that is a Parks and Wildlife
Code:
(A)

Class A or B misdemeanor;

(B) state jail felony; or
(C) felony;
(3) Parks and Wildlife Code, §63.002;
(4) Penal Code, §37.10 or §42.092;
(5) the Lacey Act (16 U.S.C. §§3371-3378);
(6) the Airborne Hunting Act (16 U.S.C. §742j-1); or

(7) any statutory or regulatory provision not described in
this subsection involving conduct or behavior regulated by the permit or license the applicant seeks to obtain or renew. In determining
whether a criminal conviction directly relates to the duties and responsibilities required under a permit or license sought by an applicant, the
department shall consider each of the following factors:
(A) the relationship of the crime to the purposes for
which a license or permit listed in §56.7 of this title (Relating to Permits and Licenses Affected) is required;
(B) the extent to which the issuance of a license or permit might offer an opportunity to engage in further criminal activity of
the same type as that in which the person previously had been involved;
(C) the relationship of the crime to the ability or capacity required to perform the duties and discharge the responsibilities under the license or permit being sought; and
(D) any correlation between the elements of the crime
and the duties and responsibilities of the license or permit being sought.
(b) Administrative compliance. The department may refuse
to issue or renew a permit or license listed in §56.7 of this title if an
applicant fails to submit in a timely manner any of the following:
(1) a completed application, including all application materials required by the department;
(2)

the required fee;

(3)

accurate required reports or notifications; or

(c) Outstanding liability to the department. The department
may refuse to issue or renew a permit or license listed in §56.7 of this
title, as applicable, if the applicant is liable to the state for fees or payment of penalties imposed pursuant to the Parks and Wildlife Code or
commission rule, including liability under Parks and Wildlife Code,
§12.301.
Criteria for determination.

(1) If the department determines that a criminal conviction
directly relates to the duties and responsibilities required under a permit
or license, the department shall consider the following in determining
whether to take an action authorized under this subchapter:
(A) the extent and nature of the person's past criminal
activity with respect to the factors identified in this section;
(B)

the age of the person when the crime was commit-

ted;
(C) the amount of time that has elapsed since the person's last criminal activity involving factors identified in this section;
(D) the conduct and work activity of the person before
and after the criminal activity;
(E) evidence of the person's rehabilitation or rehabilitative effort while incarcerated or after release;
(F) evidence of the person's compliance with any conditions of community supervision, parole, or mandatory supervision;
(G) other evidence of the person's fitness, including letters of recommendation; and
(H)
not limited to:

the number of final convictions or administrative

(ii) the seriousness of the conduct on which the final
conviction or administrative penalty is based;
(iii) the existence, number, and seriousness of offenses or violations other than offenses or violations that resulted in
a final conviction or administrative penalty described by subsection (a)
of this section;
(iv) the length of time between the most recent final
conviction or administrative penalty and the permit application;
(v) whether the final conviction, administrative
penalty, or other offense or violation was the result of negligence or
intentional conduct;
(vi) whether the final conviction or administrative
penalty resulted from conduct committed or omitted by the applicant,
an agent of the applicant, or both;
(vii) the accuracy of the permit history information
provided by the applicant;
(viii) for a renewal, whether the applicant agreed to
any special provisions recommended by the department as conditions
to the expiring permit.
(2) A determination under this section is not permanent
and the department shall consider the factors listed in this subsection
in subsequent applications.

(4) any additional information or material the department
determines necessary to process the application.

(d)

(i)
penalties;

other adverse or mitigating factors, including but

§56.3. Subpermittees, Volunteers, Agents, and Surrogates.
(a) The department may prohibit any person from engaging in
activities regulated under a permit or license as a subpermittee, agent,
or volunteer if that person is prohibited for any reason from obtaining
the permit or license or from engaging in activities authorized by the
permit or license.
(b) The department may refuse to issue or renew a permit or
license for any person the department has evidence is acting on behalf
of or as a surrogate for another person who is prohibited for any reason from obtaining the permit or license or from engaging in activities
authorized by the permit or license.
§56.4. Review of Agency Decision to Deny Issuance or Renewal of
License or Permit.
(a) An applicant may request a review of a decision of the department to refuse issuance of a license or permit.
(1) An applicant seeking review of a decision of the department with respect to the issuance or renewal of a license or permit must
submit a written request for the review within 10 working days of being notified by the department that the application has been denied.
(2) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.
(3) The department shall conduct the review within 30
working days of receipt of the request required by paragraph (1) of
this subsection, unless another date is established in writing by mutual
agreement between the department and the requestor.
(4) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with expertise in the area or subject matter germane to the permit or
license, appointed or approved by the executive director, or designee.
The department employee that made the decision to refuse to issue or
renew the license or permit shall not be a member of the review panel.
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(5)

The decision of the review panel is final.

(b) In conducting a review of a decision by the department
to refuse to issue or renew a license or permit, the department shall
consider:

(c) Outstanding liability to the department. The department
may suspend or revoke a permit or license listed in §56.7 of this title,
as applicable, if the applicant is liable to the state for fees or payment of
penalties imposed pursuant to the Parks and Wildlife Code or commission rule, including liability under Parks and Wildlife Code, §12.301.

(1) any applicable factors listed under §56.2(d) of this title
(relating to Refusal to Issue or Renew Permit or License);

(d)

Criteria for determination.

(3) the likelihood that the applicant would repeat the conduct upon which the refusal is based;

(1) If the department determines that a criminal conviction
directly relates to the duties and responsibilities required under a permit
or license, the department shall consider the following in determining
whether to take an action authorized under this section:

(4) whether the conduct on which the refusal is based involved a threat to public safety; and

(A) the extent and nature of the person's past criminal
activity with respect to the factors identified in this section;

(2)

(5)

the applicant's efforts toward rehabilitation;

other mitigating factors.

(B) the age of the person when the crime was commit-

§56.5. Revocation or Suspension of Licenses of Affected License or
Permit.
(a) Criminal conduct. The department may suspend or revoke
a license or permit issued to any person who has been finally convicted
of or assessed an administrative penalty for a violation of:

ted;
(C) the amount of time that has elapsed since the person's last criminal activity involving factors identified in this section;
(D) the conduct and work activity of the person before
and after the criminal activity;

(1) Parks and Wildlife Code, Chapter 43, Subchapter C, E,
G, L, R, or R-1;

(E) evidence of the person's rehabilitation or rehabilitative effort while incarcerated or after release;

(2) a provision of the Parks and Wildlife Code not described by paragraph (1) of this subsection that is a Parks and Wildlife
Code:

(F) evidence of the person's compliance with any conditions of community supervision, parole, or mandatory supervision;

(A)

Class A or B misdemeanor;

(B)

state jail felony; or

(C)

felony;

(G) other evidence of the person's fitness, including letters of recommendation; and
(H)
not limited to:
(i)

other adverse or mitigating factors, including but
the number of final convictions or administrative

(3) Parks and Wildlife Code, §63.002;

penalties;

(4)

Penal Code, §37.10 or §42.092;

(5)

the Lacey Act (16 U.S.C. §§3371-3378);

(ii) the seriousness of the conduct on which the final
conviction or administrative penalty is based;

(6)

the Airborne Hunting Act (16 U.S.C. §742j-1); or

(7) any statutory or regulatory provision not described in
this subsection involving conduct or behavior regulated by the permit
or license. In determining whether a criminal conviction directly relates to the duties and responsibilities required under a permit or license, the department shall consider each of the following factors:

(iii) the existence, number, and seriousness of offenses or violations other than offenses or violations that resulted in
a final conviction or administrative penalty described by subsection (a)
of this section;
(iv) the length of time between the most recent final
conviction or administrative penalty and the permit application;

(A) the relationship of the crime to the purposes for
which a license or permit listed in §56.7 of this title (Relating to Permits and Licenses Affected) is required;

(v) whether the final conviction, administrative
penalty, or other offense or violation was the result of negligence or
intentional conduct;

(B) the extent to which continued licensure or permit
privileges might offer an opportunity to engage in further criminal activity of the same type as that in which the person previously had been
involved;

(vi) whether the final conviction or administrative
penalty resulted from conduct committed or omitted by the applicant,
an agent of the applicant, or both;

(C) the relationship of the crime to the ability or capacity required to perform the duties and discharge the responsibilities under the license or permit; and
(D) any correlation between the elements of the crime
and the duties and responsibilities of the license or permit.
(b) Administrative compliance. The department may suspend
or revoke a permit or license listed in §56.7 of this title if the licensee
or permittee made a false or misleading statement in connection with
the permittee's or licensee's original or renewal application, either in
the formal application itself or in any other written instrument relating
to the application submitted to the commission or its officers or employees.
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(vii) the accuracy of the permit history information
provided by the applicant;
(viii) for a renewal, whether the applicant agreed to
any special provisions recommended by the department as conditions
to the expiring permit.
(2) A determination under this section is not permanent and
the department shall consider the factors listed in this subsection in
subsequent determinations.
§56.6. Review of Agency Decision to Seek Revocation or Suspension
of a License or Permit.

(a) A licensee or permittee may request a review of a preliminary decision of the department to seek revocation or suspension of a
license or permit.
(1) An applicant seeking review of a preliminary decision
of the department with respect to the revocation or suspension of a
license or permit must submit a written request for the review within
10 working days of being notified by the department of a preliminary
decision to revoke or suspend a license or permit.
(2) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.
(3) The department shall conduct the review within 30
working days of receipt of the request required by paragraph (1) of
this subsection, unless another date is established in writing by mutual
agreement between the department and the requestor.
(4) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with expertise in the area or subject matter germane to the permit or
license, appointed or approved by the executive director, or designee.
The department employee that made the decision to seek suspension or
revocation of the license or permit shall not be a member of the review
panel.
(5) A decision of the review panel to not seek revocation
or suspension of a permit or license is final. A decision of the review
panel to seek revocation or suspension of a permit or license is subject
to the opportunity for a hearing provided in Parks and Wildlife Code
§12.502.
(b) In conducting a review of a decision by the department to
seek revocation or suspension of a permit or license, the department
shall consider:
(1) any applicable factors listed under §56.5(d) of this title (relating to Revocation or Suspension of Licenses of Permit or License);
(2)

the applicant's efforts toward rehabilitation;

(4) whether the conduct on which the refusal is based involved a threat to public safety; and
other mitigating factors.

(c) The department may combine the notice of the department's preliminary decision to seek revocation or suspension of a
license or permit with the notice of an opportunity for a hearing
provided in Parks and Wildlife Code §12.502.
§56.7. Permits and Licenses Affected.
The provisions of this chapter apply to the following types of permits
and licenses.
(1)

Aerial Wildlife Management;

(2)

Alligator - all;

(3)

Bait Shrimp Dealer;

(4)

Bait Dealer - all;

(5)

CITES Tag Dealer - all;

(6)

Commercial Fishing Boat - all;

(7)

Commercial Mussel and Clam Fisherman - all;

(8)

Commercial Nongame - all;

(10) Controlled Exotic Species - all;
(11) Depredation;
(12)

Educational Display;

(13) Falconry - all;
(14) Finfish Import;
(15) Fish Dealer - all;
(16) Fishing Guide - all;
(17) Furbearing Animal - all;
(18)

Game Animal Breeder;

(19) Game Bird Breeder - all;
(20) Hunting Cooperative - all;
(21) Marine Dealer, Distributor, or Manufacturer;
(22) Menhaden Boat - all;
(23) Nongame Fish;
(24) Party Boat Operator;
(25)

Private Bird Hunting Area;

(26) Scientific Plant Research;
(27) Scientific Research;
(28)

Shell Buyer - all;

(29)

Shrimp Boat Captain - all;

(30) Shrimp Offloading;
(31) Wildlife Management Association Area Hunting
Lease - all;
(32) Wildlife Rehabilitation; and
(33) Zoological.

(3) the likelihood that the applicant would repeat the conduct upon which the refusal is based;

(5)

(9) Controlled Exotic Snake - all;

Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202588
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

CHAPTER 57. FISHERIES
The Texas Parks and Wildlife Department proposes amendments to 31 TAC §57.124, concerning Refusal to Issue; Review
of Agency Decision to Refuse Issuance, and §57.384, concerning Refusal to Issue; Review of Agency Decision to Refuse
Issuance.
Under Government Code, Chapter 525, the Sunset Advisory
Commission is established to conduct reviews of state agencies
to determine if there is a continuing need for the agency exist
and to identify areas for improvement. Typically, state agencies
undergo sunset review once every 12 years. The department
underwent sunset review during the last regular session of the
legislature and was reauthorized to continue in existence until
the next sunset review in 2034. As part of that process, the Sun-
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set Advisory Commission adopted recommendations aimed to
improve consistency and fairness for individuals and small business owners licensed by the department, including a directive to
provide an option for an informal review for non-recreational license types that do not have an existing statutory review process
and alignment of criminal and administrative enforcement processes to ensure fair, strong, and consistent enforcement.
In another proposed rulemaking published elsewhere in this edition of the Texas Register, the department would establish a
uniform process for decisions to refuse issuance or renewal of
non-recreational licenses and permits for which such processes
are not prescribed by statute. As a result, conforming changes
must be made in order to eliminate conflicts with current rules
regarding those processes. The proposed amendments would
eliminate the current rules governing agency decisions to refuse
permit issuance or renewal of exotic aquatic species permits and
permits to possess or sell nongame fish taken from public fresh
waters. The proposed amendments would also retitle the affected sections accordingly.
Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to state or local
government as a result of administering the rules.
There will be no effect on persons required to comply with the
rules as proposed.
Mr. Macdonald also has determined that for each of the first five
years that the rules as proposed are in effect, the public benefit anticipated as a result of enforcing or administering the proposed rules will be the establishment of a uniform process for
an informal review of a department decision to refuse to issue
or renew all nonrecreational permits or licenses identified by the
Sunset Advisory Commission for which a statutorily created review process is not provided.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that the proposed rules have no
effect on small businesses, micro-businesses, or rural communities. On this basis, the department has a determined that neither
the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required.
The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.
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In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of a
fee; not create a new regulation; not expand an existing regulation; neither increase nor decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.
Comments on the proposed rules may be submitted to Allison
Winney, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8560; email:
allison.winney@tpwd.texas.gov or via the department website
at www.tpwd.texas.gov.

SUBCHAPTER A. HARMFUL OR
POTENTIALLY HARMFUL FISH, SHELLFISH,
AND AQUATIC PLANTS
31 TAC §57.124
The amendment is proposed under Parks and Wildlife Code,
§66.007, which authorizes the commission to promulgate rules
necessary to implement that section.
The proposed amendment affects Parks and Wildlife Code,
Chapter 66.
§57.124. Refusal to Issue[; Review of Agency Decision to Refuse Issuance].
[(a)]

[Refusal to issue.]

[(1)] In addition to the provisions of Chapter 56 of this title (relating to Agency Decision to Refuse License or Permit Issuance
or Renewal and Agency Decision to Suspend or Revoke Affected License or Permit, the [The] department may refuse issuance or renewal,
as applicable, of a permit to any person or for any facility if the department determines that a prospective activity constitutes a threat to
native species, habitats, or ecosystems or is inconsistent with department management goals and objectives.
[(2) The department may refuse issuance, amendment, or
renewal, as applicable, of a (permit to any person:]
[(A) who has been convicted of, pleaded guilty or nolo
contendere to, received deferred adjudication or pre-trial diversion for,
or been assessed an administrative or civil penalty for a violation of:]
[(i)

this subchapter;]

[(ii)

Parks and Wildlife Code, §§66.007, 66.0072, or

66.015;]
[(iii) Parks and Wildlife Code that is a Class B misdemeanor, a Class A misdemeanor, or felony;]
[(iv) Penal Code, §37.10;]
[(v)

Lacey Act, 16 U.S.C. §§3371-3378; or]

[(vi) a provision of federal law applicable to grass
carp.]
[(B) if another person employed, authorized, or otherwise utilized to perform permitted activities by the applicant has been
convicted of, pleaded guilty or nolo contendere to, or received deferred
adjudication or pre-trial diversion for an offense listed in subsection
(a)(2)(A) of this section.]

[(3) The department may refuse to issue a permit to any person the department has evidence is acting on behalf of or as a surrogate
for another person who is not eligible for a permit under the provisions
of this subchapter.]
[(4) The department may refuse to renew the permit of any
person who is not in compliance with applicable reporting or recordkeeping requirements.]
[(5)

[(A) determined by the department based upon the
severity and relevance of the conviction and the applicant's conviction
and permit compliance history; and]
[(b)

up to a period of five calendar years.]

Review of agency decision to refuse issuance.]

[(1) An applicant for a permit or permit renewal may request a review of a decision of the department to refuse issuance of a
permit or permit renewal (as applicable).]
[(2) An applicant seeking review of a decision of the department must submit a written request for review within 10 working
days of being notified by the department that the application for a permit or permit renewal has been denied.]
[(3) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.]
[(4) The department shall seek to conduct the review within
30 days of receipt of the request required by paragraph (2) of this subsection unless another date is established in writing by mutual agreement between the department and the requestor.]
[(5) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with knowledge of relevant resources or programs, appointed or approved by the executive director or designee.]
[(6)

The decision of the review panel is final.]

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.

♦

[(5)

the applicant or assistant(s) have been:]

[(A) convicted of, pleaded guilty or nolo contendere to,
or received deferred adjudication for a violation of Parks and Wildlife
Code or a regulation of the commission; or]
[(B) convicted, pleaded guilty or nolo contendere, received deferred adjudication or pre-trial diversion, or assessed a civil
penalty for a violation of 16 U.S.C. §§3371 - 3378 (the Lacey Act); or]
[(C) the department has evidence that the applicant is
acting on behalf of or as a surrogate for another person not eligible for
a permit under this subsection.]
[(b) An applicant for a permit under this subchapter may request a review of a decision of the department to refuse issuance of a
permit or permit renewal.]
[(1) An applicant seeking review of a decision of the department with respect to permit issuance under this subchapter shall
submit a written request to the department within 10 working days of
being notified by the department of permit denial.]
[(2) The department shall conduct the review and notify the
applicant of the results within 10 working days of receiving a request
for review. The decision of the review panel shall be final.]
[(3) The request for review shall be presented to a review
panel. The review panel shall consist of the following:]
[(A) the Deputy Executive Director for Natural Resources (or his or her designee);]
[(B) the Director of the Inland Fisheries Division (or his
or her designee), as appropriate; and]
[(C) a department employee designated by the Director
of the Inland Fisheries Division.]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

TRD-202202592
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

§57.384. Refusal to Issue[; Review of Agency Decision to Refuse Issuance].
[(a)] The department may refuse to authorize any prospective
activity on any water body or impose restrictions on permitted species,
water bodies, devices, or live transfer if the department determines that:
(1) - (4) (No change.)

The duration of the denial period may be:]

[(B)

The proposed amendment affects Parks and Wildlife Code,
Chapter 67.

Filed with the Office of the Secretary of State on July 11, 2022.

♦

SUBCHAPTER E. PERMITS TO POSSESS OR
SELL NONGAME FISH TAKEN FROM PUBLIC
FRESH WATER
31 TAC §57.384
The amendment is proposed under Parks and Wildlife Code,
Chapter 67, which authorizes the commission to establish
any limitations on the taking, possession, propagation, transportation, importation, exportation, sale, or offering for sale of
nongame fish or wildlife that the department considers necessary to manage the species.

TRD-202202594
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

CHAPTER 57. FISHERIES
SUBCHAPTER A. HARMFUL OR
POTENTIALLY HARMFUL FISH, SHELLFISH,
AND AQUATIC PLANTS
31 TAC §57.127
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The Texas Parks and Wildlife Department (TPWD) proposes an
amendment to §57.127, concerning a Memorandum of Understanding (MOU) between TPWD, the Texas Commission on Environmental Quality (TCEQ), and the Texas Department of Agriculture (TDA). The proposed amendment would adopt by reference a revised MOU adopted by the TCEQ and published in the
May 13, 2022, issue of the Texas Register (47 TexReg 2864).
The proposed amendment also retitles the section to reflect the
fact that TDA is no longer involved in aquaculture facility licensure.
The proposed amendment is necessary to implement applicable
provisions of Senate Bill (S.B.) 703, 87th Legislature, Regular
Session, which eliminated TDA's primary role and responsibilities related to regulation of aquaculture (i.e., facility licensure).
Prior to the enactment of S.B. 703, regulation of aquaculture in
Texas was coordinated by the terms of an MOU between the
department, TCEQ, and TDA, as required by statute. The proposed amendment would adopt by reference a revised MOU that
reflects the removal of TDA's regulatory licensure role with respect to aquaculture and delineates each agency's responsibilities. The revised MOU outlines coordination procedures for the
review of revisions of the TCEQ Aquaculture General Permit and
individual wastewater discharge permit applications and notices
of intent to be covered under the TCEQ general permit and establishes operating procedures and scope.
Robert MacDonald, regulations coordinator, has determined that
for each of the first five years that the rule as proposed is in effect,
there will be no fiscal implications to state or local governments
as a result of enforcing or administering the rule.
There will be no fiscal implications for persons required to comply
with the rule as proposed.
Mr. MacDonald also has determined that for each of the first
five years the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the rule as
proposed will be the required coordination of regulatory responsibilities concerning aquaculture.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that the proposed rule will not
result in any direct economic costs to any small businesses, micro-businesses, or rural communities; therefore, the department
has a determined that neither the economic impact statement
nor the regulatory flexibility analysis described in Government
Code, Chapter 2006, is required.
The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.
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The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.
In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government
program; not result in an increase or decrease in the number
of full-time equivalent employee needs; not result in a need
for additional General Revenue funding; not affect the amount
of any fee; not create a new regulation; not limit or repeal an
existing regulation; neither increase nor decrease the number of
individuals subject to regulation; and not positively or adversely
affect the state's economy.
Comments on the proposed rule may be submitted to Monica
McGarrity, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 552-3465; email: monica.mcgarrity@tpwd.texas.gov or via the department website at
www.tpwd.texas.gov.
The rule is proposed under Agriculture Code, §134.031, which
requires the Texas Commission on Environmental Quality and
the Texas Parks and WildlifeDepartment to enter into a memorandum of understanding for the regulation of matters related to
aquaculture, and §134.005, which requires the commission to
adopt rules to carry out duties under the chapter.
The proposed rule affects Agriculture Code, Chapter 134.
§57.127. Memorandum of Understanding between the Texas Parks
and Wildlife Department and[,] the Texas Commission on Environmental Quality Regarding the Regulation of Aquaculture[, and the Texas
Department of Agriculture].
The provisions of 30 TAC §7.103 (relating to Memorandum of Understanding (MOU) between the Texas Commission on Environmental
Quality and [(Commission),] the Texas Parks and Wildlife Department
Regarding the Regulation of Aquaculture) in effect on May 19, 2022
[(TPWD), and the Texas Department of Agriculture (TDA), which
were adopted by the Commission to take effect January 9, 2001,] are
adopted by reference.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202602
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦
CHAPTER 65.

♦

♦

WILDLIFE

The Texas Parks and Wildlife Department proposes amendments to 31 TAC §65.154, concerning Issuance of Permit;
Amendment and Renewal; §65.255 and §65.256, concerning
Bobcat Dealer Permits; §65.264, concerning Permit Application Requirements; §65.329, concerning Permit Application;
§65.363, concerning Nuisance Alligator Control; and §65.376,
concerning Possession of Live Fur-bearing Animals.

Under Government Code, Chapter 525, the Sunset Advisory
Commission is established to conduct reviews of state agencies
to determine if there is a continuing need for the agency exist
and to identify areas for improvement. Typically, state agencies
undergo sunset review once every 12 years. The department
underwent sunset review during the last regular session of the
legislature and was reauthorized to continue in existence until
the next sunset review in 2034. As part of that process, the
Sunset Advisory Commission adopted recommendations aimed
to improve consistency and fairness for individuals and small
business owners licensed by the department, including a directive to provide an option for an informal review for non-recreational license types that do not have an existing statutory review
process and alignment of criminal and administrative enforcement processes to ensure fair, strong, and consistent enforcement. The department notes that the proposed amendment to
§65.256, concerning Penalties, corrects an inaccurate internal
reference with respect to violations. The penalties for violation
of the subchapter are prescribed by statute and the rule text is
simply intended to recapitulate that fact; however, the statement
in current rule is inaccurate and should reflect the fact that violations of the subchapter, not the subsection, are punishable as
provided in Parks and Wildlife Code.
In another proposed rulemaking published elsewhere in this edition of the Texas Register, the department would establish a
uniform process for decisions to refuse issuance or renewal of
non-recreational licenses and permits for which such processes
are not prescribed by statute. As a result, conforming changes
must be made in order to eliminate conflicts with current rules
regarding those processes. The proposed amendments would
eliminate the current rules governing agency decisions to refuse
permit issuance or renewal for various permits and licenses and
retitle affected sections where necessary.
Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to state or local
government as a result of administering the rules.
There will be no effect on persons required to comply with the
rules as proposed.
Mr. Macdonald also has determined that for each of the first five
years that the rules as proposed are in effect, the public benefit
anticipated as a result of enforcing or administering the proposed
rules will be compliance with the recommendations of the Texas
Sunset Commission.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that the proposed rules have no
effect on small businesses, micro-businesses, or rural communities. On this basis, the department has a determined that neither
the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.
In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of a
fee; not create a new regulation; not expand an existing regulation; neither increase nor decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.
Comments on the proposed rules may be submitted to Allison
Winney, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8560; email:
allison.winney@tpwd.texas.gov or via the department website
at www.tpwd.texas.gov.

SUBCHAPTER F. PERMITS FOR AERIAL
MANAGEMENT OF WILDLIFE AND EXOTIC
SPECIES
31 TAC §65.154
The amendment is proposed under Parks and Wildlife Code,
§43.109, which authorizes the commission to make regulations
governing management of wildlife or exotic animals by the use of
aircraft, including procedures for permit applications and rules to
require, limit, or prohibit any activity as necessary to implement
the subchapter.
The proposed amendment affects Parks and Wildlife Code,
Chapter 43.
§65.154. Issuance of Permit; Amendment and Renewal.
(a) Upon the filing of a properly executed application and payment of the fee specified by §53.15 of this title (relating to Miscellaneous Fisheries and Wildlife Licenses and Permits), the department
may issue or renew an AMP to an individual if:
[(1) the applicant has not failed to disclose any material
information required, or has not made any false statement regarding
any material fact in connection with the application;]
(1) [(2)] the applicant will use the AMP only for the purpose of protecting or aiding in the administration or protection of land,
water, wildlife, livestock, domesticated animals, human life, or crops;
and
(2) [(3)] the AMP requested, in the judgment of the department, will aid in the management of wildlife and exotic animals and
will not have a deleterious effect on indigenous species.
(b) - (c)

(No change.)

[(d) The department may refuse to issue to or renew an AWMP
for any person who has been finally convicted of, pleaded nolo con-
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tendere to, received deferred adjudication, or assessed an administrative penalty for a violation of:]
[(1) Parks and Wildlife Code, Chapter 43, Subchapter C,
E, G, L, R, or R-1;]
[(2) a provision of the Parks and Wildlife Code that is not
described by paragraph (1) of this subsection that is punishable as a
Parks and Wildlife Code:]
[(A) Class A or B misdemeanor;]
[(B)

state jail felony; or]

[(C)

felony;]

[(3)

Parks and Wildlife Code, §63.002;]

[(4) the Lacey Act (16 U.S.C. §§3371-3378); or]
[(5) 16 U.S.C. §742j-1 (commonly referred as the Airborne
Hunting Act, or AHA).]
[(e) The department may refuse to issue an AMP to or renew
an AMP for any person the department has evidence is acting on behalf
of or as a surrogate for another person who is prohibited by the provisions of this subchapter from obtaining an AMP or engaging in AMP
activities.]
[(f) An applicant for an AMP or AMP renewal may request a
review of a decision of the department to refuse issuance of an AMP
or AMP renewal (as applicable).]
[(1) An applicant seeking review of a decision of the department with respect to the issuance or renewal of an AMP must request the review within 10 working days of being notified by the department that the application has been denied.]
[(2) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.]

♦

♦

♦

SUBCHAPTER J. BOBCAT PROCLAMATION
31 TAC §65.255, §65.256
The amendments are proposed under Parks and Wildlife Code,
Chapter 67, which authorizes the commission to establish
any limitations on the taking, possession, propagation, transportation, importation, exportation, sale, or offering for sale of
nongame fish or wildlife that the department considers necessary to manage the species.
The proposed amendments affect Parks and Wildlife Code,
Chapter 67.
§65.255. Bobcat Dealer Permits.
(a) - (d) (No change.)
[(e) The department reserves the right to refuse tag issuance to
any dealer not in compliance with the provisions of this subchapter.]
§65.256. Penalties.
The penalties for violations of this subchapter [subsection] shall be as
prescribed in Parks and Wildlife Code, Chapter 67.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202596
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

[(3) The department shall conduct the review within 30
days of receipt of the request required by paragraph (2) of this subsection, unless another date is established in writing by mutual agreement
between the department and the requestor.]

SUBCHAPTER K.

[(4) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with expertise in the management of wildlife from aircraft, appointed
or approved by the executive director, or designee.]

The amendment is proposed under Parks and Wildlife Code,
Chapter 64, which authorizes the commission to prescribe eligibility requirements and fees for and issue any falconry, raptor
propagation, or nonresident trapping permit.

[(5)

The decision of the review panel is final.]

(d) [(g)] No person who has been finally convicted of, pleaded
nolo contendere to, received deferred adjudication for, or assessed an
administrative penalty for an offense listed in this section may act or
contract to act as a gunner for an AMP holder.
(e) [(h)] An AMP is not transferable or assignable.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202595
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775
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31 TAC §65.264

The proposed amendment affects Parks and Wildlife Code,
Chapter 64.
§65.264. Permit Application Requirements.
(a) - (f) (No change.)
[(g) The department may refuse permit issuance or renewal to
any person who within five years of applying for a permit issued under
the authority of this subchapter has been finally convicted of or received
deferred adjudication for:]
[(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R or Chapter 49;]
[(2) a violation of Parks and Wildlife Code that is a Class
B misdemeanor, a Class A misdemeanor, or felony; or]
[(3)

a violation of Parks and Wildlife Code, §63.002.]

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202597
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦
SUBCHAPTER O.
PERMITS

♦

[(2) The department shall conduct the review within 30
days of receipt of the request required by subsection (g) of this section,
unless another date is established in writing by mutual agreement
between the department and the requestor.]

♦

COMMERCIAL NONGAME

The amendment is proposed under Parks and Wildlife Code,
Chapter 67, which authorizes the commission to establish
any limitations on the taking, possession, propagation, transportation, importation, exportation, sale, or offering for sale of
nongame fish or wildlife that the department considers necessary to manage the species.
The proposed amendment affects Parks and Wildlife Code,
Chapter 67.
Permit Application.

(a) - (b) (No change.)
[(c) The department may refuse permit issuance or renewal to
any person who has been finally convicted of, pleaded nolo contendere
to, received deferred adjudication, or been assessed an administrative
penalty for a violation of:]
[(1)
E, L, or R;]
[(2)

[(3) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with expertise in the subject of the permit, appointed or approved by
the executive director, or designee.]
[(4)

31 TAC §65.329

§65.329.

[(1) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.]

The decision of the review panel is final.]

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202598
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦
SUBCHAPTER P.
TION

♦

♦

ALLIGATOR PROCLAMA-

Parks and Wildlife Code, Chapter 43, Subchapters C,

31 TAC §65.363

Parks and Wildlife Code, Chapter 67;]

The amendment is proposed under Parks and Wildlife Code,
§65.003, which authorizes the commission to promulgate regulations to provide for permit application forms, fees, and procedures, and hearing procedures.

[(3) a provision of the Parks and Wildlife Code that is punishable as a Class A or B Parks and Wildlife Code misdemeanor, a
Parks and Wildlife Code state jail felony, or a Parks and Wildlife Code
felony;]

The proposed amendment affects Parks and Wildlife Code,
Chapter 65.
§65.363. Nuisance Alligator Control.
(a) (No change.)

[(4) Parks and Wildlife Code, §63.002; or]
[(5) the Lacey Act (16 U.S.C. §§3371-3378).]
[(d) The department may prohibit any person from acting as
an agent of any permittee if the person has been convicted of, pleaded
nolo contendere to, received deferred adjudication, or been assessed
an administrative penalty for an offense listed in subsection (c) of this
section.]
[(e) The department may refuse to issue a permit to any person
the department has evidence is acting on behalf of or as a surrogate for
another person who is prohibited by the provisions of this subsection
from engaging in permitted activities.]
[(f) The department may refuse to issue or renew a permit
to any person who is not in compliance with applicable reporting or
recordkeeping requirements.]
[(g) An applicant for a permit or permit renewal may request
a review of a decision of the department to refuse issuance of a permit
or permit renewal (as applicable).]
[(h) An applicant seeking review of a decision of the department with respect to permit issuance must request the review within 10
working days of being notified by the department that the application
for a permit or permit renewal has been denied.]

(b)

Permit Application and Issuance.
(1) (No change.)

(2) In addition to the provisions of Chapter 56 of this title (relating to Agency Decision to Refuse License or Permit Issuance
or Renewal and Agency Decision to Suspend or Revoke Affected License or Permit), the [The] department may refuse to issue a permit
to any person who, in the department's determination, lacks the skill,
experience, or aptitude to adequately perform the activities typically
involved in nuisance alligator control.
(c) - (f)

(No change.)

[(g) Denial of Permit Issuance. The department may refuse
permit issuance to any person who has been convicted of, pleaded nolo
contendere to, or received deferred adjudication for:]
[(1) a violation of Parks and Wildlife Code, Chapter 43,
Subchapters C, E, L, or R, or Parks and Wildlife Code, Chapter 65;]
[(2) a violation of Parks and Wildlife Code that is a Class
B misdemeanor, a Class A misdemeanor, or a felony;]
[(3)

a violation of Parks and Wildlife Code, §63.002; or]
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[(4) convicted, pleaded nolo contendere, received deferred
adjudication or pre-trial diversion, or assessed a civil penalty for a violation of 16 U.S.C. §§3371 - 3378 (the Lacey Act).]
[(h) Review of Agency Decision. An applicant for a permit
under this subchapter may request a review of a decision of the department to refuse issuance of a permit.]
[(1) An applicant seeking review of a decision of the department with respect to permit issuance under this subchapter shall
first contact the department within 10 working days of being notified
by the department of permit denial.]
[(2) The department shall schedule a review within 10 days
of receipt of a request for a review. The department shall conduct the
review and notify the applicant of the results within 45 working days
of receiving a request for review.]
[(3) The request for review shall be presented to a review
panel. The review panel shall consist of the following, or their designees:]
[(A) the Deputy Executive Director for Fisheries and
Wildlife;]
[(B) the Director of the Wildlife Division; and]
[(C)

the Deputy Division Director of the Wildlife Divi-

sion.]
[(4)

The decision of the review panel is the final department

decision.]
(g)

[(i)] Prohibited Acts. It is an offense for a permittee to:
(1)

(2)
chapter; or

violate a provision of this subchapter;
violate a condition of a permit issued under this sub-

(3) treat or allow the treatment of an alligator in a cruel
manner as defined in Penal Code, §42.092.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202599
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

SUBCHAPTER Q. STATEWIDE FURBEARING ANIMAL PROCLAMATION
31 TAC §65.376
The amendment is proposed under Parks and Wildlife Code,
§71.002, which authorizes the commission to promulgate regulations to provide for permit application forms, fees, and procedures, and hearing procedures.
The proposed amendment affects Parks and Wildlife Code,
Chapter 71.
§65.376. Possession of Live Fur-bearing Animals.
(a) - (f) (No change.)
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[(g) The department may refuse permit issuance or renewal to
any person who has been finally convicted of, pleaded nolo contendere
to, received deferred adjudication, or been assessed an administrative
penalty for a violation of:]
[(1) Parks and Wildlife Code, Chapter 43, Subchapters C,
E, L, or R;]
[(2)

Parks and Wildlife Code, Chapter 71;]

[(3) a provision of the Parks and Wildlife Code that is punishable as a Class A or B Parks and Wildlife Code misdemeanor, a
Parks and Wildlife Code state jail felony, or a Parks and Wildlife Code
felony;]
[(4)

Parks and Wildlife Code, §63.002; or]

[(5) the Lacey Act (16 U.S.C. §§3371-3378).]
[(h) The department may prohibit any person from acting as
an agent of any permittee if the person has been convicted of, pleaded
nolo contendere to, received deferred adjudication, or been assessed
an administrative penalty for an offense listed in subsection (g) of this
section.]
[(i) The department may refuse to issue a permit to any person
the department has evidence is acting on behalf of or as a surrogate for
another person who is prohibited by the provisions of this subsection
from engaging in permitted activities.]
[(j) The department may refuse to issue or renew a permit
to any person who is not in compliance with applicable reporting or
recordkeeping requirements.]
[(k) An applicant for a permit or permit renewal may request
a review of a decision of the department to refuse issuance of a permit
or permit renewal (as applicable).]
[(l) An applicant seeking review of a decision of the department with respect to permit issuance must request the review within 10
working days of being notified by the department that the application
for a permit or permit renewal has been denied.]
[(1) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.]
[(2) The department shall conduct the review within 30
days of receipt of the request required by subsection (k) of this section,
unless another date is established in writing by mutual agreement
between the department and the requestor.]
[(3) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with expertise in the subject of the permit, appointed or approved by
the executive director, or designee.]
[(4) The decision of the review panel is final.]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202600
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

or require the purchase or modification of equipment or services.
The department has determined that the proposed rules have no
effect on small businesses, micro-businesses, or rural communities. On this basis, the department has a determined that neither
the economic impact statement nor the regulatory flexibility analysis described in Government Code, Chapter 2006, is required.

CHAPTER 69. RESOURCE PROTECTION
SUBCHAPTER J. SCIENTIFIC, EDUCATIONAL, AND ZOOLOGICAL PERMITS
31 TAC §69.303
The Texas Parks and Wildlife Department proposes amendments to 31 TAC §69.303, concerning Application for Permit
and Permit Issuance.
Under Government Code, Chapter 525, the Sunset Advisory
Commission is established to conduct reviews of state agencies
to determine if there is a continuing need for the agency exist
and to identify areas for improvement. Typically, state agencies
undergo sunset review once every 12 years. The department
underwent sunset review during the last regular session of the
legislature and was reauthorized to continue in existence until
the next sunset review in 2034. As part of that process, the Sunset Advisory Commission adopted recommendations aimed to
improve consistency and fairness for individuals and small business owners licensed by the department, including a directive to
provide an option for an informal review for non-recreational license types that do not have an existing statutory review process
and alignment of criminal and administrative enforcement processes to ensure fair, strong, and consistent enforcement.
In another proposed rulemaking published elsewhere in this edition of the Texas Register, the department would establish a
uniform process for decisions to refuse issuance or renewal of
non-recreational licenses and permits for which such processes
are not prescribed by statute. As a result, conforming changes
must be made in order to eliminate conflicts with current rules
regarding those processes. The proposed amendments would
eliminate the current rules governing agency decisions to refuse
permit issuance or renewal for various permits and licenses and
retitle affected sections where necessary.
Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to state or local
government as a result of administering the rules.
There will be no effect on persons required to comply with the
rules as proposed.
Mr. Macdonald also has determined that for each of the first five
years that the rules as proposed are in effect, the public benefit anticipated as a result of enforcing or administering the proposed rules will be the establishment of a uniform process for
an informal review of a department decision to refuse to issue
or renew all nonrecreational permits or licenses identified by the
Sunset Advisory Commission for which a statutorily created review process is not provided.
Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is required. For that purpose, the department considers "direct economic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
result in lost sales or profits; adversely affect market competition;

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.
The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.
In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Government Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of a
fee; not create a new regulation; not expand an existing regulation; neither increase nor decrease the number of individuals
subject to regulation; and not positively or adversely affect the
state's economy.
Comments on the proposed rules may be submitted to Allison
Winney, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8560; email:
allison.winney@tpwd.texas.gov or via the department website
at www.tpwd.texas.gov.
The amendment is proposed under Parks and Wildlife Code,
§43.022, which requires the commission to adopt rules to govern
the collecting, holding, possession, propagation, release, display, or transport of protected wildlife for scientific research, educational display, zoological collection, or rehabilitation.
The proposed amendment affects Parks and Wildlife Code,
Chapter 43.
§69.303. Application for Permit and permit issuance.
[(a)] No permits for activities governed under this subchapter
may be issued to any person unless the person has met the requirements
of this section. An applicant for a permit under this subchapter shall
submit to the department:
(1) - (4) (No change.)
[(b) The department may refuse permit issuance or renewal to
any person who has been finally convicted of, pleaded nolo contendere
to, received deferred adjudication, or been assessed an administrative
penalty for a violation of:]
[(1) Parks and Wildlife Code, Chapter 43, Subchapters C,
E, L, or R;]
[(2) a provision of the Parks and Wildlife Code that is punishable as a Class A or B Parks and Wildlife Code misdemeanor, a
Parks and Wildlife Code state jail felony, or a Parks and Wildlife Code
felony;]
[(3) Parks and Wildlife Code, §63.002; or]
[(4)

the Lacey Act (16 U.S.C. §§3371-3378).]
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[(c) The department may prohibit any person from acting as an
agent of any permittee if the person has been convicted of, pleaded nolo
contendere to, received deferred adjudication, or assessed an administrative penalty for an offense listed in subsection (b) of this section.]
[(d) The department may refuse to issue a permit to any person
the department has evidence is acting on behalf of or as a surrogate for
another person who is prohibited by the provisions of this section from
engaging in permitted activities.]
[(e) The department may refuse to issue or renew a permit
to any person who is not in compliance with applicable reporting or
recordkeeping requirements.]
[(f) An applicant for a permit or permit renewal may request
a review of a decision of the department to refuse issuance of a permit
or permit renewal (as applicable).]
[(g) An applicant seeking review of a decision of the department with respect to permit issuance must request the review within 10
working days of being notified by the department that the application
for a permit or permit renewal has been denied.]
[(1) Within 10 working days of receiving a request for review under this section, the department shall establish a date and time
for the review.]
[(2) The department shall conduct the review within 30
days of receipt of the request required by subsection (f) of this section,
unless another date is established in writing by mutual agreement
between the department and the requestor.]
[(3) The request for review shall be presented to a review
panel. The review panel shall consist of three department managers
with expertise in the subject of the permit, appointed or approved by
the executive director, or designee.]
[(4) The decision of the review panel is final.]
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
TRD-202202601
James Murphy
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 389-4775

♦

♦

♦

TITLE 40. SOCIAL SERVICES AND ASSISTANCE

PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER B. ALLOCATIONS
40 TAC §§800.52, 800.71, 800.78, 800.80
The Texas Workforce Commission (TWC) proposes amendments to the following sections of Chapter 800, relating to
General Administration:
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Subchapter B. Allocations, §§800.52, 800.71, 800.78, and
800.80
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
The purpose of the proposed Chapter 800 amendment is to provide TWC's three-member Commission (Commission) flexibility
when deobligating Adult Education and Literacy (AEL) statewide
funds and considering an AEL grant recipient's performance
when reallocating deobligated funds.
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
(Note: Minor editorial changes are made that do not change the
meaning of the rules and, therefore, are not discussed in the
Explanation of Individual Provisions.)
SUBCHAPTER B. ALLOCATIONS
TWC proposes the following amendments to Subchapter B:
§800.52. Definitions.
Section 800.52(5), the definition for "Deobligation," is amended
to add §800.78 and §800.79 to the rule reference.
§800.71. General Deobligation and Reallocation Provisions
Section 800.71(b) is amended to add §§800.78 - 800.80 to the
rule reference.
§800.78. Midyear Deobligation of AEL Funds
Section 800.78 is amended to rename the section "Deobligation
of AEL Funds."
Section 800.78(a) is amended to update the reference to
§800.78(d). Section 800.78(d) is proposed for deletion and
the reference is updated to §800.80(a), which contains similar
language to the language that is proposed for deletion.
Section 800.78(a)(1) amends the time in which TWC may review
expenditures for deobligation from months four to seven, to any
month after month four.
Section 800.78(d), which provides that amounts deobligated
from an AEL grant recipient must be made available as a first
priority to another grant recipient providing AEL services in the
same workforce area, is deleted. The subsequent subsection
is relettered accordingly.
§800.80. Reallocation of AEL Funds
Section 800.80 is amended to modify the criteria a grant recipient must meet in order to receive deoglibated funds and revise
language related to the reallocation of funds.
New §800.80(a)(7) is added to require a grant recipient to be
meeting performance for the program year to receive deobligated funds.
Section 800.80(b) is amended to clarify that the Commission
must approve any plan to reallocate deobligated funds. Section 800.80(b) also is amended to add that the Commission may
make those funds as a first priority to other grant recipients within
the same workforce area meeting the criteria in §800.80(a). Existing language provides that the Commission must approve an
acceptable plan to reallocate funds to a grant recipient within
the workforce area; and the new language provides that grant
recipients outside the workforce area may be considered by the
Commission, provided that requirements in §800.80(a) are met.
Section 800.80(b) also is amended to add that if AEL grant recipients outside the workforce area are not able to meet the criteria

in §800.80(a), then TWC staff will present an alternate plan for
the Commission's consideration.

TWC determined that during the first five years the rules will be
in effect, they:

PART III. IMPACT STATEMENTS

--will not create or eliminate a government program;

Chris Nelson, Chief Financial Officer, determined that for each
year of the first five years the rules will be in effect, the following
statements will apply:

--will not require the creation or elimination of employee positions;

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.
There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or administering the rules.
There are no foreseeable implications relating to costs or revenue of the state or local governments as a result of enforcing
or administering the rules.
There are no anticipated economic costs to individuals required
to comply with the rules.
There is no anticipated adverse economic impact on small businesses, microbusinesses, or rural communities as a result of enforcing or administering the rules.
Based on the analyses required by Texas Government Code,
§2001.024, TWC determined that the requirement to repeal
or amend a rule, as required by Texas Government Code,
§2001.0045, does not apply to this rulemaking.
Takings Impact Assessment
Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or the Texas Constitution, Article I,
§17 or §19, or restricts or limits the owner's right to the property
that would otherwise exist in the absence of the governmental
action, and is the producing cause of a reduction of at least 25
percent in the market value of the affected private real property,
determined by comparing the market value of the property as
if the governmental action is not in effect and the market value
of the property determined as if the governmental action is in effect. TWC completed a Takings Impact Analysis for the proposed
rulemaking action under Texas Government Code, §2007.043.
The primary purpose of this proposed rulemaking action, as discussed elsewhere in this preamble, is to provide the Commission
flexibility when deobligating AEL statewide funds and to consider
an AEL grant recipient's performance when reallocating deobligated funds.
The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real property owners under the United States Constitution or the Texas
Constitution. The proposal also will not affect private real property in a manner that restricts or limits an owner's right to the
property that would otherwise exist in the absence of the governmental action. Therefore, the proposed rulemaking will not
cause a taking under Texas Government Code, Chapter 2007.

--will not require an increase or decrease in future legislative appropriations to TWC;
--will not require an increase or decrease in fees paid to TWC;
--will not create a new regulation;
--will not expand, limit, or eliminate an existing regulation;
--will not change the number of individuals subject to the rules;
and
-- will not positively or adversely affect the state's economy.
Economic Impact Statement and Regulatory Flexibility Analysis
TWC determined that the rules will not have an adverse economic impact on small businesses or rural communities, as the
proposed rules place no requirements on small businesses or
rural communities.
Mariana Vega, Director, Labor Market Information, determined
that there is not a significant negative impact upon employment
conditions in the state as a result of the rules.
Courtney Arbour, Director, Workforce Development Division, determined that for each year of the first five years the rules are in
effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to grant the Commission flexibility when
reallocating deobligated AEL funds, and to ensure such funds
are reallocated efficiently within the state.
TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.
PART IV. COORDINATION ACTIVITIES
In the development of these rules for publication and public comment, TWC sought the involvement of Texas' 28 Local Workforce Development Boards (Boards). TWC provided the policy concept regarding these rule amendments to the Boards for
consideration and review on March 22, 2022. TWC also conducted a conference call with AEL Grant Recipients on March
24, 2022, and then with Board executive directors and Board
staff on March 25, 2022, to discuss the policy concept. During
the rulemaking process, TWC considered all information gathered in order to develop rules that provide clear and concise direction to all parties involved.
PART V. PUBLIC COMMENTS
Comments on the proposed rules may be submitted to TWCPolicyComments@twc.texas.gov and must be received no later than
August 22, 2022.
PART VI.
STATUTORY AUTHORITY
The rules are proposed under Texas Labor Code, §301.0015
and §302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the effective administration of TWC services and activities.

Government Growth Impact Statement

PROPOSED RULES

July 22, 2022

47 TexReg 4283

The proposed rules implement the requirements set out in Workforce Innovation and Opportunity Act Title II and Texas Labor
Code, Chapter 315.
§800.52. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates otherwise:
(1) Accrued Expenditures--Charges incurred during a
given period for goods and tangible property received and services
performed that cause decreases in net financial resources.
(2) All-Family Participation Rate--The percentage of
all families receiving TANF benefits that a state must engage in an
approved work activity for a specified number of hours per week
as provided by the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, §407, as amended.
(3) Contract Closeout Settlement Package--Financial, performance, and other reports required as a condition of the contract,
which must be submitted when one of the following conditions is met:

period, unless such definition is superseded [superceded] by federal
requirements.
(10) Relative proportion of the program year--The corresponding part of the program year that is used to compare expenditures.
That is, if 50 percent of the program year has transpired, then the relative proportion of the program year is 50 percent.
(11) WIA Formula Allocated Funds--Funds allocated by
formula to workforce areas for each of the following separate categories of funding: WIA Adult, Dislocated Worker, and Youth.
§800.71. General Deobligation and Reallocation Provisions.
(a) Purpose. The purpose of this rule is to promote effective
service delivery, financial planning, and management to ensure full utilization of funding, and to reallocate funds to populations in need.
(b) Scope. Sections 800.71 - 800.80 [800.77] of this subchapter shall apply to funds provided to workforce areas under a contract
between the Board or an AEL grant recipient and the Commission for
the following categories of funding:
(1) Adult Education and Literacy

(A) the contract has expired;

(2) Child Care

(B) all available funds for the contract period have been

(3) Choices

paid out;
(C) all accrued expenditures chargeable to the specific
contract have been incurred; or
(D) the period of available funds has expired or been
terminated.

(5) SNAP E&T
(6) Project RIO
(7) WIA Alternative Funding for Statewide Activities

(4) Contract Period--The length of time in which a contract
for allocated funds between the Commission and a Board or an AEL
grant recipient is in effect and during which funds may be expended
for a specified purpose, unless prohibited by a federal grantor agency.
A contract period longer than a program year shall be specified under
the terms of a properly executed contract.
(5) Deobligation--An action adopted by the Commission to
decrease an amount for a specific program and contract period in a contract with a Board or an AEL grant recipient for allocated funds, on the
basis of provisions as set forth in §§800.73, [and §]800.74, 800.78, and
800.79 of this subchapter (relating to Child Care Match Requirements
and Deobligation; Midyear Deobligation of Funds; Midyear Deobligation of AEL Funds; and Voluntary Deobligation of AEL Funds).
(6) Equal Base Amount--An amount equivalent to .10 percent (one-tenth of one percent) of a total allocation, which shall be provided equally to each workforce area.
(7) Hold Harmless/Stop Gain--A procedure that assures
that a relative proportion of an allocation to a workforce area is not
below 90 percent of the corresponding proportion for the past two
years, or that the current year proportion is not above 125 percent of
the prior two-year relative proportion.
(8) Monthly expenditure report--A written or electronically submitted report by a Board or an AEL grant recipient that
contains information regarding services for each category of funding
allocated by the Commission, and in which the Board or an AEL grant
recipient lists expenditures and obligations by category of funding.
(9) Obligation--A debt established by a legally binding
contract, letter of agreement, sub-grant award, or purchase order,
which has been executed prior to the end of a contract period, for
goods and services provided by the end of the contract period, and
which will be liquidated 60 calendar days after the end of a contract
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(8) WIA Alternative Funding for One-Stop Enhancements
§800.78. [Midyear] Deobligation of AEL Funds.
(a) The Commission may deobligate funds from an AEL grant
recipient during the program year if an AEL grant recipient is not meeting the expenditure thresholds set forth in subsection (b) of this section,
provided, however, that the requirements of §800.80(a) of this subchapter [subsection (d) of this section] are satisfied.
(1) AEL grant recipients that fail to meet the expenditure
thresholds set forth in subsection (b) of this section at the end of month
[months] four[, five, six, or seven] (October, or any month thereafter,
[November, December, or January]) will be reviewed to determine
the causes for the under expenditure of funds, except as set forth in
subsection (d) [subsection (e)] of this section.
(2) The Commission shall not deobligate more than the difference between an AEL grant recipient's actual expenditures and the
amount corresponding to the relative proportion of the program year.
(3) The Commission shall not deobligate funds from an
AEL grant recipient that failed to meet the expenditure thresholds set
forth in subsection (b) of this section, if within 60 days prior to the potential deobligation period the Commission executes a contract amendment for a supplemental allocation or reallocation of funds in the same
program funding category.
(b) The Commission may deobligate funds from an AEL grant
recipient midyear, as set forth in subsection (a) of this section, if an
AEL grant recipient fails to achieve the expenditure of an amount corresponding to 90 percent or more of the relative proportion of the program year.
(c) An AEL grant recipient subject to deobligation for failure
to meet the requirements set forth in this section shall, upon request by
the Commission, submit a written justification. For an AEL consortium, a copy must be provided to all AEL consortium members. The

written justification shall provide sufficient detail regarding the actions
an AEL grant recipient will take to address its deficiencies, including:
(1)

expansion of services proportionate to the available re-

(2)

projected service levels and related performance;

(3)

reporting outstanding obligations; and

sources;

Les Trobman
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 756-3550

♦

♦

♦

(4) any other factors an AEL grant recipient would like the
Commission to consider.

CHAPTER 805.
LITERACY

[(d) Any amounts deobligated from an AEL grant recipient
must be made available as a first priority to any other AEL grant recipient(s) providing AEL services within the same workforce area that
meet the requirements of §800.80(a) of this subchapter, upon receipt
and approval by the Commission of an acceptable plan.]

The Texas Workforce Commission (TWC) proposes amendments to the following sections of Chapter 805, relating to Adult
Education and Literacy:

(d) [(e)] To the extent this section may be found not to comply
with federal requirements, or should any related federal waivers expire,
the Commission will be subject to federal requirements in effect, as
applicable.
§800.80. Reallocation of AEL Funds.
(a) For an AEL grant recipient to be eligible to receive deobligated AEL funds, the Commission may consider whether the AEL
grant recipient:
(1) has met targeted expenditure levels as required by
§800.78(a) and [-] (b) of this subchapter, as applicable, for that period;
(2) has not expended or obligated more than 100 percent of
the workforce area's allocation for the category of funding;
(3) has demonstrated that expenditures conform to cost category limits for funding;
(4)
tional funds;

has demonstrated the need for and ability to use addi-

(5)

is current on expenditure reporting;

(6)

is current with all single audit requirements; [and]

(7)

is meeting performance for the program year; and

(8)

[(7)] is not under sanction.

ADULT EDUCATION AND

Subchapter A. General Provisions, §805.2 and §805.4
Subchapter B. Staff Qualifications, §805.21
Subchapter C. Service Delivery Structure and Alignment,
§805.41 and §805.43
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
The purpose of the proposed Chapter 805 amendment is to add
and clarify AEL terms and definitions, clarify professional development requirements and activities that must be provided by
Adult Education and Literacy (AEL) programs, and to modify an
advisory committee term requirement.
Further, the General Appropriations Act (Senate Bill (SB) 1, Article VII, Texas Workforce Commission, Rider 46, 87th Legislature, Regular Session (2021)) requires TWC to ensure and require that digital skill building is permitted in its programs. Terms
and definitions for "digital literacy skills" and "workforce preparation activities" are proposed to indicate that such activities are
expressly allowed under the Workforce Innovation and Opportunity Act (WIOA) and to support digital skill building.
Texas Government Code, §2001.039 requires that every four
years each state agency review and consider for readoption, revision, or repeal each rule adopted by that agency. TWC has
conducted a rule review of Chapter 805 and any changes are
described in Part II of this preamble.

(b) The Commission must approve any plan to reallocate funds
[Any amounts] deobligated or voluntarily deobligated from [an] AEL
grant recipients. The Commission may make such funds [recipient
shall be made] available as a first priority to any other AEL grant recipients providing AEL services within the same workforce area meeting
[that meet] the requirements of subsection (a) of this section, upon receipt and approval by the Commission of an acceptable plan. Following the determination that any such plan has not been determined to be
acceptable, the Commission may consider [an] AEL grant recipients
outside the workforce area [recipient] satisfying the requirements of
subsection (a) of this section, upon receipt and approval by the Commission of an acceptable plan. In the event AEL grant recipients outside the workforce area are not able to meet the requirements of subsection (a) of this section, Agency staff will present an alternate plan
for Commission consideration.

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
SUBCHAPTER A. GENERAL PROVISIONS
TWC proposes the following amendments to Subchapter A:
§805.2. Definitions
Section 805.2 is amended to both modify and add definitions.
Section 805.2(4) is amended to modify the definition for "AEL
grant recipient" to update the definition reference for "workforce
development area" and to clarify that an AEL grant recipient is
one that is awarded AEL funds by TWC through a statewide procurement process described in §805.41.
Section 805.2(6) is amended to include a reference to WIOA and
update the reference to the United States Code in the definition
for "AEL service provider."

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

New §805.2(11) is added to define "digital literacy skills." Subsequent paragraphs are renumbered accordingly.

Filed with the Office of the Secretary of State on July 5, 2022.

Renumbered §805.2(16) is amended to modify the definition for
"professional development" to remove the duration for what is
considered a professional development activity.

TRD-202202508
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New §805.2(20) is added to define "workforce preparation activities." The subsequent paragraph is renumbered accordingly.
§805.4. Essential Program Components
Section 805.4 provides that an AEL grant recipient must ensure
the essential program components are provided. The section is
amended to add language to clarify that those essential program
components are outlined in the grant applications for statewide
AEL funds.
Section 805.4(7) is amended to clarify that workforce preparation
activities include digital literacy skills.
Section 805.4(9) is amended to change "and" to "or" to clarify
options for meeting the section's requirements.
SUBCHAPTER B. STAFF QUALIFICATIONS
TWC proposes the following amendments to Subchapter B:
§805.21. Staff Qualifications and Training
Section 805.21 is amended to clarify that the subchapter is applicable to all AEL staff by deleting the language that specifies
the subchapter applies to all AEL staff hired after July 1, 2013.
Section 805.21(6) is amended to clarify that instructional aides
who provide instruction to students require 15 clock hours of professional development.
Section 805.21(8) is amended to specify that non-instructional
AEL staff must have at least three hours of professional development.
SUBCHAPTER C. SERVICE DELIVERY STRUCTURE AND
ALIGNMENT
TWC proposes the following amendments to Subchapter C:
§805.41. Procurement and Contracting
Section 805.41 is amended to delete "beginning with Program
Year 2014" when describing when eligible grant recipients are required to compete for funding through a statewide procurement
process.
§805.43. Advisory Committees
Section §805.43 is amended to rename the section "AEL Advisory Committee."
Section 805.43 is amended to modify the requirement that AEL
advisory committee members serve for staggered two-year
terms; the proposed amendment removes the word "staggered"
from the two-year term requirement.
PART III. IMPACT STATEMENTS
Chris Nelson, Chief Financial Officer, determined that for each
year of the first five years the rules will be in effect, the following
statements will apply:
There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.
There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or administering the rules.

There are no foreseeable implications relating to costs or revenue of the state or local governments as a result of enforcing
or administering the rules.
There are no anticipated economic costs to individuals required
to comply with the rules.
There is no anticipated adverse economic impact on small businesses, microbusinesses, or rural communities as a result of enforcing or administering the rules.
Based on the analyses required by Texas Government Code,
§2001.024, TWC determined that the requirement to repeal
or amend a rule, as required by Texas Government Code,
§2001.0045, does not apply to this rulemaking.
Takings Impact Assessment
Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or the Texas Constitution, Article I, §17 or §19, or restricts or limits the owner's right to the
property that would otherwise exist in the absence of the governmental action, and is the producing cause of a reduction of
at least 25 percent in the market value of the affected private
real property, determined by comparing the market value of the
property as if the governmental action is not in effect and the
market value of the property determined as if the governmental
action is in effect. TWC completed a Takings Impact Analysis for
the proposed rulemaking action under Texas Government Code,
§2007.043. The primary purpose of this proposed rulemaking
action, as discussed elsewhere in this preamble, is to add and
clarify AEL terms and definitions, clarify professional development requirements and activities that must be provided by AEL
programs, and modify an advisory committee term requirement.
The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real property owners under the United States Constitution or the Texas
Constitution. The proposal also will not affect private real property in a manner that restricts or limits an owner's right to the
property that would otherwise exist in the absence of the governmental action. Therefore, the proposed rulemaking will not
cause a taking under Texas Government Code, Chapter 2007.
Government Growth Impact Statement
TWC has determined that during the first five years the rules will
be in effect, they:
--will not create or eliminate a government program;
--will not require the creation or elimination of employee positions;
--will not require an increase or decrease in future legislative appropriations to TWC;
--will not require an increase or decrease in fees paid to TWC;
--will not create a new regulation;
--will not expand, limit, or eliminate an existing regulation;
--will not change the number of individuals subject to the rules;
and
--will not positively or adversely affect the state's economy.
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Economic Impact Statement and Regulatory Flexibility Analysis
TWC determined that the rules will not have an adverse economic impact on small businesses or rural communities, as the
proposed rules place no requirements on small businesses or
rural communities.
Mariana Vega, Director, Labor Market Information, determined
that there is not a significant negative impact upon employment
conditions in the state as a result of the rules.
Courtney Arbour, Director, Workforce Development Division, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing
the proposed rules will be to clarify program policy related to
AEL service delivery and to include digital skill building as part of
workforce programs as required by the General Appropriations
Act (SB 1, Article VII, Texas Workforce Commission, Rider 46).
TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.
PART IV. COORDINATION ACTIVITIES
In the development of these rules for publication and public comment, TWC sought the involvement of Texas' 28 Local Workforce Development Boards (Boards). TWC provided the policy concept regarding these rule amendments to the Boards for
consideration and review on March 22, 2022. TWC also conducted a conference call with AEL Grant Recipients on March
24, 2022, and then with Board executive directors and Board
staff on March 25, 2022, to discuss the policy concept. During
the rulemaking process, TWC considered all information gathered in order to develop rules that provide clear and concise direction to all parties involved.
PART V. PUBLIC COMMENTS
Comments on the proposed rules may be submitted to TWCPolicyComments@twc.texas.gov and must be received no later than
August 22, 2022.

SUBCHAPTER A.

(3) AEL fiscal agent--An entity that is assigned financial
management duties as outlined in an Agency-AEL contract or is assigned this function as a member of an AEL consortium.
(4) AEL grant recipient--An eligible grant recipient within
a local workforce development area (workforce area), as defined
in §800.2 [§800.2(11)] of this title, that is awarded AEL funds by
the Agency through the statewide procurement process described in
§805.41 of this chapter (relating to Procurement and Contracting).
The AEL grant recipient also may act as an AEL lead organization of
a consortium, AEL fiscal agent, or AEL service provider as designated
in an agreement with an AEL consortium.
(5) AEL lead organization of a consortium--An organization designated as the AEL consortium manager in a written agreement
between AEL consortium members. The AEL lead organization of a
consortium is responsible for planning and leadership responsibilities
as outlined in the written agreement and also may serve as an AEL
grant recipient, AEL fiscal agent, or AEL service provider. If a consortium does not identify the lead organization of a consortium through a
written agreement, the AEL grant recipient will be presumed to assume
the responsibility of the lead organization of the consortium.
(6) AEL service provider--An entity that is eligible to provide AEL services as specified in the Workforce Innovation and Opportunity Act (WIOA) §203(4)/29 United States Code §3272 [20 USC
§9202] and Texas Labor Code, §315.003.
(7) Assessment services--The processes, administration,
review, and consultation provided to individuals in accordance with
the AEL assessment procedure and other agency guidance that direct
placement, progress, achievement, and overall program accountability
in AEL and other services, including the identification of potential
academic or support service needs.
(8) Clock hour--60 minutes.

GENERAL PROVISIONS

40 TAC §805.2, §805.4
PART VI. STATUTORY AUTHORITY
The rules are proposed under Texas Labor Code, §301.0015
and §302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the effective administration of TWC services and activities.
The proposed rules implement the requirements set out in the
General Appropriations Act (SB 1, Article VII, Texas Workforce
Commission, Rider 46) and bring the rules into alignment with
WIOA Title II and Texas Labor Code, Chapter 315.
§805.2.

for funding to provide AEL and related support services. Consortium
members shall include an AEL grant recipient, AEL fiscal agent, an
AEL lead organization of a consortium, and AEL service provider(s).
Consortium members may serve in one or more of the functions in accordance with state statutes and Commission rules.

Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Adult education--Programs, activities, and services that
include adult education, literacy, workplace adult education and literacy activities, family literacy activities, English language acquisition
activities, integrated English literacy and civics education, workforce
preparation activities, or integrated education and training.
(2) AEL consortium--A partnership of educational, workforce development, social service entities, and other public and private organizations that agree to partner, collaborate, plan, and apply

(9) College and career transitional support--Support that
may include, but is not limited to, recruiting and outreach, intensive
individual case management, career and academic counseling, enrollment and financial aid support, self-advocacy skills development, academic and career support strategies, college and workforce system capacity building, student data records management, and providing access to other support and employment services.
(10) Contact time--The cumulative sum of minutes during
which an eligible adult student receives instructional, counseling, assessment, or testing services (except for testing services used to determine eligibility) from a staff member supported by federal and state
AEL funds as documented by local attendance and reporting records.
(A) Student contact time generated by volunteers may
be accrued by the AEL program when volunteer services are verifiable
by attendance and reporting records and volunteers meet requirements
under §805.21 of this chapter [title] (relating to Staff Qualifications and
Training).
(B) A student contact hour is 60 minutes.
(11) Digital literacy skills--The skills associated with:
(A) using technology to enable users to find, evaluate,
organize, create, and communicate information; and
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(B) developing digital citizenship and the responsible
use of technology.

(17) [(16)] Program year--The AEL program year is July 1
through June 30.

(12) [(11)] Eligible grant recipient--An entity, as specified
in state and federal law, that is eligible to receive AEL program funding. Eligible grant recipients are organizations that have demonstrated
effectiveness in providing adult education and literacy activities, and
may include:

(18) [(17)] Substitute--An instructor who works on call,
does not have a full-time assignment, and does not assume permanent
responsibilities for class instruction. An individual is considered a substitute if he or she instructs a particular class for four or fewer consecutive class meetings.

(A)

a local educational agency;

(B) a community-based organization or faith-based organization;
(C) a volunteer literacy organization;
(D)

an institution of higher education;

(E) a public or private nonprofit agency;
(F)

a library;

(G)

a public housing authority;

(H) a nonprofit institution that is not described in any
of subparagraphs (A) - (G) [(A) through (G)] of this paragraph and has
the ability to provide adult education and literacy services to eligible
individuals;
(I) a consortium or coalition of the agencies, organizations, institutions, libraries, or authorities described in any of subparagraphs (A) - (H) [(A) through (H)] of this paragraph; and
(J) a partnership between an employer and an entity described in any of subparagraphs (A) - (I) [(A) through (I)] of this paragraph.
(13) [(12)] Literacy--An individual's ability to read, write,
and speak in English, and to compute and solve problems at levels
of proficiency necessary to function on the job, in the family of the
individual, and in society.
(14) [(13)] Principles of adult learning--A wide variety of
research-based professional development topics that include instructional and advising characteristics specific to adults, and support the
range of knowledge, skills, and abilities adults need to understand and
use information, express themselves, act independently, effectively
manage a changing world, and meet goals and objectives related to
career, family, and community participation. Instructional principles
include, but are not limited to, engaging adults and customizing
instruction on subjects that have immediate relevance to their career
and personal goals and objectives, building on their prior knowledge
and experience, and supporting them in taking responsibility for their
learning.
(15) [(14)] Proctoring--Support in the administration of
tests or pretests under the guidance of a staff member who oversees
program assessment services and/or accountability assessment.
(16) [(15)] Professional development--Encompasses all
types of facilitated learning activities for instructors and staff of
AEL programs and organizations participating in AEL programs and
services. Professional development can be face-to-face or virtual and
can be a workshop, lecture, presentation, poster session, roundtable
discussion, study circle, or demonstration [that meets for a minimum
of one hour and upwards in increments of one half (0.5) hour (that
is, the hours assigned for purposes of tracking AEL staff professional
development requirements in TEAMS, the Texas Educating Adults
Management System)] to accomplish a predetermined educational or
learning outcome that is tracked in the statewide AEL data management information system.
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(19) [(18)] Support services--Services such as transportation, child care, dependent care, housing, and needs-related payments,
which are necessary to enable an individual to participate in activities as defined in WIOA [Workforce Innovation and Opportunity Act
(WIOA)] §2.
(20) Workforce preparation activities--Activities, programs, or services described in WIOA §203(17), which are designed
to help an individual acquire a combination of basic academic skills,
critical thinking skills, digital literacy skills, and self-management
skills, including competencies in utilizing resources, using information, working with others, understanding systems, and obtaining skills
necessary for successful transition into and completion of postsecondary education, training, or employment.
(21) [(19)] Workforce training--Services described in
WIOA §134(c)(3)(D), including the following:
(A) occupational skills training, including training for
nontraditional employment;
(B)

on-the-job training;

(C) incumbent worker training;
(D) programs that combine workplace training with related instruction, which may include cooperative education programs;
(E) training programs operated by the private sector;
(F) skill upgrading and retraining;
(G)

entrepreneurial training;

(H)

transitional jobs;

(I) job readiness training provided in combination with
services described in any of subparagraphs (A) - (H) [(A) through (H)]
of this paragraph;
(J) AEL activities, including activities of English language acquisition and integrated education and training programs, provided concurrently or in combination with services described in any of
subparagraphs (A) - (G) [(A) through (G)] of this paragraph; and
(K) customized training conducted with a commitment
by an employer or group of employers to employ an individual upon
successful completion of the training.
§805.4. Essential Program Components.
An AEL grant recipient shall ensure that [the following] essential program components are provided, as outlined in the grant application for
statewide AEL funds, which include:
(1) Adult education;
(2)

Literacy;

(3)

Workplace adult education and literacy activities;

(4)

Family literacy activities;

(5) English language acquisition services;
(6) Integrated English literacy and civics education;

(7) Workforce preparation activities, which includes digital
literacy skills;
(8)

Integrated education and training;

(9) Assessment and guidance services related to paragraphs (1) - (8) of this section; or [and]
(10) Collaboration with multiple partners in the community to expand the services available to adult learners and to prevent
duplication of services.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 5, 2022.

SUBCHAPTER B.

♦

(A) Instructors in the content areas of reading, writing,
mathematics, and English language acquisition shall:
(i)
of adult learning;

receive three clock hours of training in principles

(iii) receive the remaining six clock hours of training in content areas at the discretion of the program, but consisting
of content related to the AEL program's purpose, which is to provide
adults with sufficient basic education that enables them to effectively:
(I) acquire the basic educational skills necessary
for literate functioning;

♦

(II)

STAFF QUALIFICATIONS

participate in job training and retraining pro-

grams;

40 TAC §805.21

(III)

The rule is proposed under Texas Labor Code, §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the effective administration of TWC services and activities.
The proposed rule implements the requirements set out in the
General Appropriations Act (SB 1, Article VII, Texas Workforce
Commission, Rider 46) and bring the rules into alignment with
WIOA Title II and Texas Labor Code, Chapter 315.
§805.21.

(6) All AEL instructional staff, including instructional
aides providing instruction to students, except substitutes, paid with
AEL grant funds or who acquire student contact hours, including
volunteers, shall receive at least 15 clock hours of professional development each program year, with the following specifications:

(ii) receive six clock hours in relevant areas of literacy instruction; and

TRD-202202509
Les Trobman
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 756-3550

♦

following exception: Staff hired on or after January 1 of a program
year may require half of the professional development time required
for that program year.

Staff Qualifications and Training.

The requirements of this section shall apply to all AEL staff [hired after
July 1, 2013], excluding clerical and janitorial staff.
(1) AEL instructional aides, administrative, data entry,
proctoring staff, and staff providing support or employment services
to students shall have at least a high school diploma or high school
equivalency certificate.
(2) AEL directors, supervisors, and staff that oversee program assessment services and/or overall program accountability, and
instructors in the content areas of reading, writing, mathematics, and
English language acquisition, including substitutes, shall possess at
least a bachelor's degree.
(3) Workforce training instructors must meet the requirements of the institution and/or the associated accrediting or credentialing entity, if applicable.
(4) Requests for exemptions for staff qualification requirements in individual cases:
(A) may be submitted to the Agency for approval with
a justification outlining extenuating circumstances; and
(B) shall be submitted and approved prior to an individual being placed in the position in question.
(5) All AEL directors and supervisors, and other staff with
program oversight or coordination responsibilities shall receive 15
clock hours of professional development each program year with the

obtain and retain employment; and

(IV) continue their education to at least the level
of secondary school completion and postsecondary education preparation; or
(iv) waive six clock hours of content area in staff
professional development for individuals who have 18 or more college
semester undergraduate or graduate credit hours in relevant areas of
literacy instruction.
(B) Staff, as described in subparagraph (A) of this paragraph, hired on or after January 1 of a program year, may require half
of the professional development time required for that program year.
For instructors in the content areas of reading, writing, mathematics,
and English language acquisition, these hours must include three clock
hours of training in principles of adult learning and three clock hours
in the relevant areas of literacy instruction.
(C) Staff described in this paragraph [(6) of this section] shall receive at least six clock hours of the required professional
development outlined in subparagraph (A)(i) - (iii) of this paragraph
[(6)(A)(i) - (iii) of this section] within 30 calendar days of providing
instructional activities, if new to AEL or to direct student service delivery. The six hours include the required three hours of principles of
adult learning and three hours of the relevant areas of literacy instruction. Waiving of the requirements for staff new to direct student services must be approved by Agency AEL staff prior to the individual
providing any instructional services.
(7) All staff providing support services or college and career transitional support who are paid through an AEL grant shall receive at least three clock hours of professional development each program year.
(8) AEL non-instructional support staff, such as, but not
limited to, those assigned test proctoring or data entry duties, shall receive at least three clock hours of professional development related to
their primary job duties each program year.
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(9) The requirements for professional development may be
reduced by grant recipients in individual cases in which exceptional circumstances prevent employees from completing the required hours of
professional development. Exceptional circumstances can include absence from the program or work due to personal health reasons or emergency familial responsibilities, including maternity/paternity. Documentation justifying these circumstances shall be available for monitoring and as requested by AEL staff.
(10) Records of staff qualifications and professional development shall be maintained by each grant recipient and shall be available for monitoring.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 5, 2022.
TRD-202202510
Les Trobman
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 756-3550

♦

♦

♦

SUBCHAPTER C. SERVICE DELIVERY
STRUCTURE AND ALIGNMENT

recipient to effectively perform all services and activities needed to
fully comply with contract performance requirements and all contract
terms and conditions[,] and may be influenced by factors used to determine the allocation of AEL funds or other objective data or criteria.
§805.43. AEL Advisory Committee [Committees].
[Statewide Advisory Committee.] The Commission shall establish a
statewide AEL advisory committee, composed of no more than nine
members appointed by the Commission.
(1) Committee members shall:
(A) have AEL expertise and may include adult educators, providers, advocates, current or former AEL students, and leaders
in the nonprofit community engaged in literacy promotion efforts;
(B) include at least one representative of the business
community and at least one representative of a Local Workforce Development Board [(Board)]; and
(C) serve for [staggered] two-year terms. The Commission shall provide direction when appointing a member to an additional
term.
(2) Membership shall be reviewed when a member's employment changes to determine whether the individual continues to
meet the requirements for membership.
(3) The committee shall meet at least quarterly and submit
a written report to the Commission on an annual basis.
(4) The committee shall select a presiding officer as required by Texas Government Code, Chapter 2110.

40 TAC §805.41, §805.43

(5) The committee shall advise the Commission on:

The rules are proposed under Texas Labor Code, §301.0015
and §302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the effective administration of TWC services and activities.
The proposed rules implement the requirements set out in the
General Appropriations Act (SB 1, Article VII, Texas Workforce
Commission, Rider 46) and bring the rules into alignment with
WIOA Title II and Texas Labor Code, Chapter 315.
§805.41. Procurement and Contracting.
(a) Eligible [Beginning with Program Year 2014, eligible]
grant recipients shall compete for funding through a statewide procurement process conducted in accordance with federal and state
procurement requirements. AEL funding shall be allocated as set forth
in §800.68 of this title.
(b) Eligible grant recipients shall apply directly to the Agency
using the grant solicitation process, and shall meet all deadlines, requirements, and guidelines set forth in the grant solicitation.
(c) Contracts awarded to AEL grant recipients shall be limited
to two years, with the option of three one-year renewals, at the Commission's discretion. In considering a renewal, the Commission shall
take into account performance and other factors.
(1) Renewals for years three, four, and five are not automatic, and are based on meeting or exceeding performance and expenditure benchmarks, or other factors as determined by the Commission.
(2) At the completion of the five-year maximum contract
term, the Agency shall conduct a new competitive statewide procurement, including those contracts that have been in effect for less than
the maximum five-year contract term.
(d) Determinations by the Agency in the statewide procurement process will be based on the indicated ability of the eligible grant
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(A)

the development of:

(i) policies and program priorities that support the
development of an educated and skilled workforce in the state;
(ii) statewide curriculum guidelines and standards
for AEL services that ensure a balance of education and workplace
skills development;
(iii) a statewide strategy for improving student transitions to postsecondary education and career and technical education
training; and
(iv) a centralized system for collecting and tracking
comprehensive data on AEL program performance outcomes;
(B) the exploration of potential partnerships with entities in the nonprofit community engaged in literacy-promotion efforts,
entities in the business community, and other appropriate entities to improve statewide literacy programs; and
(C) any other issue the Commission considers appropriate.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 5, 2022.
TRD-202202511
Les Trobman
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 756-3550

♦

♦

♦

--military veterans as defined by Texas Occupations Code,
§55.001;

CHAPTER 839. APPRENTICESHIP
PROGRAMS - ADDITIONAL
SUBCHAPTER A. TAX REFUND PILOT
PROGRAM FOR CERTAIN PERSONS WHO
EMPLOY APPRENTICES

--military spouses as defined by Texas Occupations Code,
§55.001; or
--women.

40 TAC §§839.10 - 839.17
The Texas Workforce Commission (TWC) proposes new Chapter 839, relating to Apprenticeship Programs - Additional, including the following subchapter:
Subchapter A. Tax Refund Pilot Program for Certain Persons
Who Employ Apprentices, §§839.10 - 839.17
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
The purpose of the Chapter 839, Subchapter A rules is to implement Senate Bill (SB) 1524 from the 87th Texas Legislature,
Regular Session (2021).
SB 1524 amended Texas Tax Code, Chapter 151, Subchapter
I to add new §151.4292, Tax Refund Pilot Program for Certain
Persons Who Employ Apprentices, effective January 1, 2022.
Texas Tax Code, §151.4292(a) defines "executive director" and
"qualified apprenticeship."
Texas Tax Code, §151.4292(b) stipulates that a person employing at least one apprentice for at least seven months during a
calendar year may be eligible for a tax refund if certified by the
executive director. The apprentice is not considered employed
under Texas Tax Code, §151.4292:
--after the earlier of:
--the fourth anniversary of employment in the position; or
--the conclusion of the term of the apprenticeship position; or
--if the apprentice was employed in another position by the employer immediately before beginning employment in the apprenticeship position.
Texas Tax Code, §151.4292(c) stipulates that the amount of
refund for each apprentice described by Texas Tax Code,
§151.4292(b) shall be $2,500.
Texas Tax Code, §151.4292(d) stipulates that the total amount
of the refund under Texas Tax Code, §151.4292 for a calendar
year shall be equal to the lesser of:
--the amount from Texas Tax Code, §151.4292(c) for the calendar year for each apprentice described by Texas Tax Code,
§151.4292(b), but not to exceed the maximum number of apprentices allowed by Texas Tax Code, §151.4292(e); or
--the amount of sales and use taxes paid by the person during
the calendar year.
Texas Tax Code, §151.4292(e) stipulates that a person may receive a refund in a calendar year for a maximum of:

Texas Tax Code, §151.4292(f) requires the executive director to
create an application for certification to receive a tax refund under Texas Tax Code, §151.4292. Those persons who wish to
receive the tax refund shall apply to the executive director for
certification under Texas Tax Code, §151.4292. Only persons
certified under Texas Tax Code, §151.4292 by the executive director may apply to the comptroller for the refund set forth by
Texas Tax Code, §151.4292.
Texas Tax Code, §151.4292(g) limits the executive director to
providing certification for not more than 100 persons in a calendar year. If the number of applicants in a calendar year exceeds
this limit, the executive director shall select applicants to certify
using criteria set forth in Texas Tax Code, §151.4292(h).
Texas Tax Code, §151.4292(h) requires the executive director
to adopt rules establishing merit-based criteria for selecting persons to certify for eligibility to apply to the comptroller for the tax
refund under Texas Tax Code, §151.4292. The executive director must give preference to applicants who:
--offer qualifying apprenticeships in areas of Texas not designated by the United States Office of Management and Budget
as metropolitan statistical areas; and
--provide training and skills development in emerging or developing occupational fields.
Texas Tax Code, §151.4292(i) requires the executive director
to issue a certificate that confirms eligibility to apply for the
tax refund to each person certified under Texas Tax Code,
§151.4292(f).
Texas Tax Code, §151.4292(j) stipulates that a person must apply for the refund under Texas Tax Code, §151.4292 to the comptroller. The application must include the certificate issued by
the executive director and any other information required by the
comptroller.
Texas Tax Code, §151.4292(k) requires the executive director
to prepare and deliver a report that evaluates the effectiveness
of the Tax Refund Pilot Program on employment outcomes and
earnings for apprentices with respect to the refunds that are
granted under Texas Tax Code, §151.4292. The report must recommend whether the program should be "continued, expanded,
or terminated." The report must be delivered to the governor,
lieutenant governor, speaker of the house of representatives,
and presiding officer of each legislative standing committee with
primary jurisdiction over taxation, no later than September 1,
2024.
Texas Tax Code, §151.4292(l) states that a person applying for
a refund under Texas Tax Code, §151.4292 shall provide to the
executive director such information requested to prepare the report required by §151.4292(k).
Texas Tax Code, §151.4292(m) stipulates that the section shall
expire December 31, 2026.

--one apprentice; or
--not more than six apprentices if at least half are:
--foster children who have or are transitioning to independent
living as described in Texas Family Code, §264.121;

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
SUBCHAPTER A. TAX REFUND PILOT PROGRAM FOR CERTAIN PERSONS WHO EMPLOY APPRENTICES
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TWC proposes new Subchapter A as follows:
Section 839.10. Purpose and Goal
New §839.10 states the purpose and goal for Chapter 839, Subchapter A.
Section 839.11. Definitions
New §839.11 defines the terms used in Chapter 839, Subchapter
A.
Section 839.12. Tax Refund Pilot Program Provisions
New §839.12 states that TWC's executive director shall provide
certificates for individuals eligible to apply for tax refund under
Chapter 839, Subchapter A. Section 839.12 also describes limitations on the amount of such refund that each eligible person
may qualify for under Chapter 839, Subchapter A, including that
such refund shall not total more than the sales and use tax owed
for previous year.
Section 839.13. Eligibility for Persons Employing Apprentices
New §839.13 states that only those active apprentices may be
considered who were engaged with an employer for not less
than seven months in the prior year (and not more than four total
years) for which the employer is applying for the tax refund.
Section 839.14. Application for Certification
New §839.14 describes the process for which persons may apply for certification through TWC. Section 839.14 also states
that only applications received from January 1 through March
31 each year will be reviewed for certification.
Section 839.15. Certification of Eligibility
New §839.15 describes merit-based criteria to be used by TWC's
executive director. Section 839.15 states that TWC will review
applications from April 1 through May 31 each year. Section
839.15 also describes the delivery of the report on TWC-certified
persons to the comptroller, on June 1 each year.
Section 839.16. Limitations
New §839.16 states that TWC's executive director may certify
up to 100 persons for eligibility for tax refund under Chapter 839,
Subchapter A each year. Section 839.16 clarifies that a person
may be certified with one apprentice each year, or up to six if not
less than half of such apprentices are included in a listed priority
category.

There are no foreseeable implications relating to costs or revenue of the state or local governments as a result of enforcing
or administering the rules.
There are no anticipated economic costs to individuals required
to comply with the rules.
There is no anticipated adverse economic impact on small businesses, microbusinesses, or rural communities as a result of enforcing or administering the rules.
Based on the analyses required by Texas Government Code,
§2001.024, TWC determined that the requirement to repeal
or amend a rule, as required by Texas Government Code,
§2001.0045, does not apply to this rulemaking.
Takings Impact Assessment
Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or the Texas Constitution, Article I,
§17 or §19, or restricts or limits the owner's right to the property
that would otherwise exist in the absence of the governmental
action, and is the producing cause of a reduction of at least 25
percent in the market value of the affected private real property,
determined by comparing the market value of the property as
if the governmental action is not in effect and the market value
of the property determined as if the governmental action is in effect. TWC completed a Takings Impact Analysis for the proposed
rulemaking action under Texas Government Code, §2007.043.
The primary purpose of this proposed rulemaking action, as discussed elsewhere in this preamble, is to establish a tax refund
pilot program to implement SB 1524.
The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real property owners under the United States Constitution or the Texas
Constitution. The proposal also will not affect private real property in a manner that restricts or limits an owner's right to the
property that would otherwise exist in the absence of the governmental action. Therefore, the proposed rulemaking will not
cause a taking under Texas Government Code, Chapter 2007.
Government Growth Impact Statement

Section 839.17. Tax Refund Pilot Program Expiration

TWC determined that during the first five years the rules will be
in effect, they will not:

New §839.17 states that Texas Tax Code, §151.4292 expires on
December 31, 2026.

--create or eliminate a government program;
--require the creation or elimination of employee positions;

PART III. IMPACT STATEMENTS
Chris Nelson, Chief Financial Officer, determined that for each
year of the first five years the rules will be in effect, the following
statements will apply:
There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.
There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or administering the rules.
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--require an increase or decrease in future legislative appropriations to TWC;
--require an increase or decrease in fees paid to TWC;
--create a new regulation;
--expand, limit, or eliminate an existing regulation;
--change the number of individuals subject to the rules; and
--positively or adversely affect the state's economy.
Economic Impact Statement and Regulatory Flexibility Analysis
TWC determined that the rules will not have an adverse economic impact on small businesses or rural communities, as the

proposed rules place no requirements on small businesses or
rural communities.

4, Subtitle A, as amended. The definition of "Agency" shall apply to
all uses of the term in this subchapter.

Mariana Vega, Director, Labor Market Information, determined
that there is not a significant negative impact upon employment
conditions in the state as a result of the rules.

(2) Apprentice--A participant in a qualifying apprenticeship as defined in this section.

Courtney Arbour, Director, Workforce Development Division, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing
the proposed rules will be to provide a sale and use tax refund to
certain persons who employ apprentices enrolled in a qualifying
apprenticeship, as set forth in Texas Tax Code, §151.4292.
TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.
PART IV. COORDINATION ACTIVITIES
In the development of these rules for publication and public comment, TWC sought the involvement of Texas' 28 Local Workforce Development Boards (Boards). TWC provided the policy
concept regarding the new rules to the Boards for consideration
and review on March 22, 2022. TWC also conducted a conference call with Board executive directors and Board staff on
March 25, 2022, to discuss the policy concept. During the rulemaking process, TWC considered all information gathered in order to develop rules that provide clear and concise direction to
all parties involved.
PART V. PUBLIC COMMENT
Comments on the proposed new rules may be submitted to
TWCPolicyComments@twc.texas.gov and must be received no
later than August 22, 2022.
PART VI.

(3) Commission--The body of governance of the Texas
Workforce Commission composed of three members appointed by
the governor as established under Texas Labor Code, §301.002 that
includes one representative of labor, one representative of employers,
and one representative of the public. The definition of Commission
shall apply to all uses of the term in this subchapter.
(4) Comptroller--The comptroller of public accounts of the
State of Texas, as defined under Texas Government Code, Chapter 403.
(5) Executive director--The individual appointed by the
Commission to administer the daily operations of the Agency, which
may include an individual delegated by the executive director to
perform a specific function on behalf of the executive director.
(6) Military spouse--A person who is married to a military
service member, as defined under Texas Occupations Code, Chapter
55.
(7) Military veteran--A person who has served on active
duty and who was discharged or released from active duty, as defined
under Texas Occupations Code, Chapter 55.
(8) Non-metro area--Any area that is not included in a
metropolitan statistical area designated by the United States Office of
Management and Budget.
(9) Person--A "person" is:
(A)

a resident of this state;

(B) a business entity located in this state;
(C) a governmental subdivision located in this state; or

STATUTORY AUTHORITY
The new rules are proposed under Texas Labor Code,
§301.0015 and §302.002(d), which provide TWC with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of TWC services and
activities.
The new rules implement SB 1524, which added Texas Tax
Code, §151.4292, Tax Refund Pilot Program for Certain Persons
Who Employ Apprentices.
§839.10. Purpose and Goal.
(a) The purpose of this subchapter is to establish rules for
the Tax Refund Pilot Program in accordance with Texas Tax Code,
§151.4292.
(b) The goal of this subchapter is to implement a tax refund
pilot program to provide a sales and use tax refund to certain persons
who employ apprentices enrolled in a qualifying apprenticeship, as set
forth in Texas Tax Code, §151.4292.
§839.11. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates otherwise.
(1) Agency--The unit of state government established under Texas Labor Code, Chapter 301 that is presided over by the Commission and administered by the executive director to operate the integrated workforce development system and administer the unemployment compensation insurance program in this state as established under
the Texas Unemployment Compensation Act, Texas Labor Code, Title

(D) a public or private organization located in this state
that is not a state agency.
(10) Qualifying apprenticeship--An apprenticeship training program registered with United States Department of Labor (DOL)
and qualified to receive funding provided through the Agency as
set forth in Texas Education Code, Chapter 133, or certified as an
Industry-Recognized Apprenticeship Program (IRAP) by a Standards
Recognition Entity.
(11) Standards Recognition Entity--A third-party entity
recognized by DOL as qualified to recognize apprenticeship programs
as IRAPs.
(12) Transitioning foster youth--A youth who has or is currently transitioning to independent living as described in Texas Family
Code, §264.121.
§839.12. Tax Refund Pilot Program Provisions.
(a) The Tax Refund Pilot Program for Certain Persons Who
Employ Apprentices is jointly carried out by the comptroller, executive
director, and the Agency.
(b) The executive director shall provide certificates to eligible
persons, in accordance with §§839.13 - 839.15 of this subchapter (relating to Eligibility for Persons Employing Apprentices; Application for
Certification; and Certification of Eligibility). Such certificates must
be included by eligible persons who apply for a tax refund with the
comptroller in accordance with Texas Tax Code, §151.4292.
(c) Subject to the limitations in subsection (d) of this section
and §839.16(a) of this subchapter (relating to Limitations), the amount
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of the refund available to eligible persons in a calendar year in connection with each apprentice is $2,500.
(d) The total amount an eligible person may be refunded
through the Tax Refund Pilot Program in a calendar year shall be equal
to the lesser of:
(1) the amount of sales and use taxes paid by the person
during the calendar year; or
(2) the amount listed in subsection (c) of this section for
each eligible apprentice employed.
§839.13. Eligibility for Persons Employing Apprentices.
(a) A person may apply to the Agency for certification if the
person employs at least one apprentice in a qualifying apprenticeship
for not less than seven months in the calendar year.
(b) A person shall not be determined eligible for certification
by the executive director for any apprentice first employed prior to January 1, 2022.
(c) An apprentice is not considered to be employed for purposes of this subchapter:
(1)

after the earlier of:
(A)

(1) employ at least one apprentice who is included in one or
more population identified in §839.16(a)(2)(A) - (D) of this subchapter
(relating to Limitations); and
(2) submit applications for apprentices who have not been
previously certified under this section.
(d) Applications received in accordance with §839.14 of this
subchapter (relating to Application for Certification) will be reviewed
beginning April 1 through May 31. Persons will be informed of certification or denial of eligibility in a manner determined by the Agency.
(e) The executive director, or appropriate designated staff,
shall issue a report to the comptroller each year on June 1 that identifies
each person certified under this subchapter as eligible to apply for
the tax refund described in §839.13 of this subchapter (relating to
Eligibility for Persons Employing Apprentices). The report shall be
delivered in a manner determined by the Agency.
§839.16. Limitations.
(a) The maximum number of apprentices employed by a person who may be certified under this subchapter to apply to the comptroller for a tax refund in a calendar year is:
(1) one; or

the fourth anniversary of employment in the posi-

tion; or
(B) the conclusion of the term of the qualifying apprenticeship position; or
(2) if the apprentice was employed in another position by
the employer immediately before beginning employment in the qualifying apprenticeship position.
§839.14. Application for Certification.
(a) The Agency shall develop an application for certification
under the Tax Refund Pilot Program.

(2) up to six apprentices, provided at least half of those individuals are:
(A) transitioning foster youth;
(B) military veterans;
(C) military spouses; or
(D) women.
(b) The executive director may certify up to 100 persons in a
calendar year.
§839.17. Tax Refund Pilot Program Expiration.

(b) The application shall include such information determined
necessary by the executive director to certify eligible persons under this
subchapter.

Texas Tax Code, §151.4292, Tax Refund Pilot Program for Certain
Persons Who Employ Apprentices, expires on December 31, 2026.

(c) To be considered for certification under this subchapter by
the executive director, eligible persons shall submit the application in
such manner as required by the Agency.

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

(d) Beginning in 2023, the Agency shall accept applications
for certification from eligible persons employing apprentices between
January 1 and December 31 of the previous calendar year. Only applications received between January 1 and March 31 each year shall be
accepted by the Agency for the previous calendar year.
§839.15. Certification of Eligibility.
(a) The executive director shall adopt merit-based criteria, described in subsection (b) of this section, for the selection of eligible
persons. These criteria shall be used if more than 100 eligible applicants are received by the Agency in a calendar year.
(b) When determining those persons who will be certified in
a calendar year from a group larger than 100 applicants, the executive
director shall give preference to applicants who:
(1) offer qualifying apprenticeships in non-metro areas of
this state; and
(2) provide training and skills development in fields defined by the Agency as emerging or developing in Texas.
(c) In addition to those criteria identified in subsection (b) of
this section, the executive director may give preference to applicants
who:
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Filed with the Office of the Secretary of State on July 5, 2022.
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Les Trobman
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 756-3550
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SUBCHAPTER B. GRANTS TO FACILITATE
PARTICIPATION IN REGISTERED
APPRENTICESHIP PROGRAMS BY CERTAIN
VETERANS AND MILITARY PERSONNEL
40 TAC §§839.20 - 839.23
The Texas Workforce Commission (TWC) proposes new Chapter 839, relating to Apprenticeship Programs - Additional, including the following subchapter:

Subchapter B. Grants to Facilitate Participation in Registered
Apprenticeship Programs by Certain Veterans and Military Personnel, §§839.20 - 839.23

Chris Nelson, Chief Financial Officer, determined that for each
year of the first five years the rules will be in effect, the following
statements will apply:

PART I. PURPOSE, BACKGROUND, AND AUTHORITY

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

The purpose of the Chapter 839, Subchapter B rules is to implement Senate Bill (SB) 337 from the 87th Texas Legislature,
Regular Session (2021).
SB 337 amended Texas Labor Code, Chapter 302, Subchapter
A by adding §302.00341, Grants to Facilitate Participation in Apprenticeship Training Programs by Certain Veterans and Military
Personnel.
Texas Labor Code, §302.00341(a) defines "apprenticeship training program" and "nonprofit organization."
Texas Labor Code, §302.00341(b) requires TWC to "develop
and administer a program under which the commission may
award grants to one or more nonprofit organizations duty
military service members who are transitioning into civilian
employment."
Texas Labor Code, §302.00341(c) stipulates that a grant
awarded under Texas Labor Code, §302.00341 may be used
only to recruit or assist veterans or transitioning service members.
Texas Labor Code, §302.00341(d) requires TWC to adopt rules
to administer this grant. These rules must include a process to
verify that state funds awarded to a nonprofit organization under
Texas Labor Code, §302.00341 are used appropriately.
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
SUBCHAPTER B. GRANTS TO FACILITATE PARTICIPATION
IN REGISTERED APPRENTICESHIP PROGRAMS BY CERTAIN VETERANS AND MILITARY PERSONNEL
TWC proposes new Subchapter B as follows:
§839.20. Purpose and Goal
New §839.20 states the purpose and goal for Chapter 839, Subchapter B.
§839.21. Definitions
New §839.21 defines the terms related to Chapter 839, Subchapter B.
§839.22. Grants to Facilitate Participation in Registered Apprenticeship Programs
New §839.22 states that TWC may provide grant(s) to nonprofit
organization(s) that apply for such through a TWC-developed
application, to facilitate participation in registered apprenticeships by recruiting and assisting veterans or transitioning
services members. Grant recipients shall repay any and all
funds provided by grant if not used for these purposes.
§839.23. Recruitment and Assistance Services
New §839.23 states that applicants shall include cost estimates
in grant applications. Grant recipients shall provide receipts for
actual costs. The new section describes recruitment and assistance services allowable under grant(s) and includes an exception for use of up to 15 percent of the grant award for funds
required to pay staff salaries dedicated to recruitment or assistance activities under such grant.
PART III. IMPACT STATEMENTS

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.
There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or administering the rules.
There are no foreseeable implications relating to costs or revenue of the state or local governments as a result of enforcing
or administering the rules.
There are no anticipated economic costs to individuals required
to comply with the rules.
There is no anticipated adverse economic impact on small businesses, microbusinesses, or rural communities as a result of enforcing or administering the rules.
Based on the analyses required by Texas Government Code,
§2001.024, TWC determined that the requirement to repeal
or amend a rule, as required by Texas Government Code,
§2001.0045, does not apply to this rulemaking.
Takings Impact Assessment
Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or the Texas Constitution, Article I, §17 or §19, or restricts or limits the owner's right to the
property that would otherwise exist in the absence of the governmental action, and is the producing cause of a reduction of
at least 25 percent in the market value of the affected private
real property, determined by comparing the market value of the
property as if the governmental action is not in effect and the
market value of the property determined as if the governmental
action is in effect. TWC completed a Takings Impact Analysis for
the proposed rulemaking action under Texas Government Code,
§2007.043. The primary purpose of this proposed rulemaking
action, as discussed elsewhere in this preamble, is to establish
the Veterans Apprenticeship Training Grant Program to implement SB 337 which amended Texas Labor Code, Chapter 302,
Subchapter A by adding §302.00341, Grants to Facilitate Participation in Apprenticeship Training Programs by Certain Veterans
and Military Personnel.
The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real property owners under the United States Constitution or the Texas
Constitution. The proposal also will not affect private real property in a manner that restricts or limits an owner's right to the
property that would otherwise exist in the absence of the governmental action. Therefore, the proposed rulemaking will not
cause a taking under Texas Government Code, Chapter 2007.
Government Growth Impact Statement
TWC determined that during the first five years the rules will be
in effect, they:
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--will not create or eliminate a government program;

§839.20. Purpose and Goal.

--will not require the creation or elimination of employee positions;

(a) The purpose of this subchapter is to establish the grant program in Texas Labor Code, §302.00341, Grants to Facilitate Participation in Apprenticeship Training Programs by Certain Veterans and
Military Personnel.

--may affect future legislative appropriations to TWC, because
this program has only been funded for the first two years;
--will not require an increase or decrease in fees paid to TWC;
--will not create a new regulation;
--will not expand, limit, or eliminate an existing regulation;
--will not change the number of individuals subject to the rules;
and
--will not positively or adversely affect the state's economy.
Economic Impact Statement and Regulatory Flexibility Analysis
TWC determined that the rules will not have an adverse economic impact on small businesses or rural communities, as the
proposed rules place no requirements on small businesses or
rural communities.
Mariana Vega, Director, Labor Market Information, determined
that there is not a significant negative impact upon employment
conditions in the state as a result of the rules.
Courtney Arbour, Director, Workforce Development Division, determined that for each year of the first five years the rules are in
effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to increase the number of veterans who
are enrolled in and successfully complete apprenticeship training programs in Texas.
TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.
PART IV. COORDINATION ACTIVITIES
In the development of these rules for publication and public comment, TWC sought the involvement of Texas' 28 Local Workforce Development Boards (Boards). TWC provided the policy
concept regarding these new rules to the Boards for consideration and review on March 22, 2022. TWC also conducted a
conference call with Board executive directors and Board staff
on March 25, 2022, to discuss the policy concept. During the
rulemaking process, TWC considered all information gathered
in order to develop rules that provide clear and concise direction
to all parties involved.

(b) The goal of this subchapter is to establish a program to
award grants to facilitate the participation of certain veterans and military personnel in apprenticeship training programs, as set forth in Texas
Labor Code, §302.00341.
§839.21. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings.
(1) Active duty--As defined under Texas Occupations
Code, Chapter 55, active duty means current full-time military service
in the armed forces of the United States or active-duty military service
as a member of the Texas military forces, as defined in Texas Government Code, §437.001, or similar military service of another state.
(2) Agency--The unit of state government established under Texas Labor Code, Chapter 301 that is presided over by the Commission and administered by the executive director to operate the integrated workforce development system and administer the unemployment compensation insurance program in this state as established under
the Texas Unemployment Compensation Act, Texas Labor Code, Title
4, Subtitle A, as amended. The definition of "Agency" shall apply to
all uses of the term in this subchapter.
(3) Assistance--Provision of services designed to promote
continued participation in a registered apprenticeship program by military veterans or transitioning service members.
(4) Commission--The body of governance of the Texas
Workforce Commission composed of three members appointed by
the governor as established under Texas Labor Code, §301.002, that
includes one representative of labor, one representative of employers,
and one representative of the public. The definition of Commission
shall apply to all uses of the term in this subchapter.
(5) Grant recipient--A nonprofit organization that is
awarded funding under this subchapter.
(6) Military veteran--An individual who has served on active duty and who was discharged or released from active duty, as defined under Texas Occupations Code, Chapter 55.

PART V. PUBLIC COMMENT

(7) Nonprofit organization--An organization exempt from
federal income taxation under Internal Revenue Code, §501(a), as an
organization described by Internal Revenue Code, §501(c)(3).

Comments on the proposed new rules may be submitted to
TWCPolicyComments@twc.texas.gov and must be received no
later than August 15, 2022.

(8) Recruitment--Provision of services to promote enrollment in a registered apprenticeship program by military veterans or
transitioning service members.

PART VI.

(9) Registered apprenticeship program--A training program that provides on-the-job training, preparatory instruction,
supplementary instruction, or related instruction in a trade that has
been certified as an apprenticeable occupation by the United States
Department of Labor Office of Apprenticeship, as defined under Texas
Education Code, Chapter 133.

STATUTORY AUTHORITY
The new rules are proposed under Texas Labor Code,
§301.0015 and §302.002(d), which provide TWC with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of TWC services and
activities.
The new rules implement SB 337, which added Texas Labor
Code, §302.00341, Grants to Facilitate Participation in Registered Apprenticeship Programs by Certain Veterans and Military
Personnel.
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(10) Transitioning service member (TSM)--An individual
in active duty status (including separation leave) who is within 24
months of retirement or 12 months of separation from military service.
§839.22. Grants to Facilitate Participation in Registered Apprenticeship Programs.

(a) The Commission may award grants to one or more nonprofit organizations that facilitate the participation in registered apprenticeship programs of military veterans and TSMs.
(b) A nonprofit organization may apply to the Agency for a
grant award under this subchapter. An application, developed by the
Agency for the purpose of this subchapter, shall include such information necessary to determine eligibility for such award.
(c) A grant awarded under this subchapter may only be used
to recruit or assist veterans who have received an honorable discharge
or a general discharge under honorable conditions and TSMs whose
statement of service letter indicates an honorable discharge or a general discharge under honorable conditions to participate in a registered
apprenticeship program in accordance with §839.23 of this subchapter
(relating to Recruitment and Assistance Services).
(d) A grant recipient shall provide such information determined by the Agency to be necessary to determine that the grant
funds are used in compliance with subsection (c) of this section.
Such information shall be provided in a manner and at a frequency
determined by the Agency.
(e) If funds awarded under this subchapter are not used in accordance with subsection (c) of this section, the grant recipient shall be
required to repay any funds not used in accordance with subsection (c)
of this section.
§839.23.

Recruitment and Assistance Services.

(a) A nonprofit organization that applies under §839.22(b) of
this subchapter (relating to Grants to Facilitate Participation in Registered Apprenticeship Programs) shall include cost estimates for services included in this section.
(b) A nonprofit organization shall provide actual costs and
receipts for any services included in this section in accordance with
§839.22(d) of this subchapter.
(c) Recruitment services, specific to military veterans and
TSMs, allowable under this subchapter, may include:
(1) outreach materials and services, which may include flyers, web services, or other promotional services; or
(2) other costs related to recruitment, if such costs are approved by the Agency prior to those costs being incurred.
(d) Assistance services, provided to military veterans and
TSMs, allowable under this subchapter, may include:
(1) tuition payments for the education portion of registered
apprenticeship programs;
(2)

mentoring services;

(3) support services, as set forth in Texas Government
Code, §2308.312(c)(6); or
(4) other assistance services, if such costs are approved by
the Agency prior to those costs being incurred.
(e)

Funds may be used for staffing costs only if:

(1)
section; and

staff time is dedicated to subsections (c) and (d) of this

(2) such costs do not exceed 15 percent of the total grant
awarded under this subchapter.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on July 5, 2022.
TRD-202202513
Les Trobman
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: August 21, 2022
For further information, please call: (512) 756-3550
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TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES
CHAPTER 217. VEHICLE TITLES AND
REGISTRATION
SUBCHAPTER F. MOTOR VEHICLE
RECORDS
43 TAC §§217.122 - 217.133
INTRODUCTION. The Texas Department of Motor Vehicles
proposes amendments to 43 TAC §§217.122 - 217.130 and
proposes new §§217.131 - 217.133, concerning the disclosure
of personal information from the department's motor vehicle
records. The amendments and new sections are necessary
to: (i) implement amended Transportation Code §§730.003,
730.006, 730.007, 730.013, 730.014, and 730.016 and new
§§730.0121, 730.0122, and 730.0123 under Senate Bill 15,
87th Legislature, Regular Session (2021), also known as the
Texas Consumer Privacy Act Phase I (SB 15); and (ii) make
other changes necessary as determined by the department
for clarity and effective implementation of Transportation Code
Chapter 730.
EXPLANATION. Transportation Code Chapter 730 implements
18 U.S.C. Chapter 123, also known as the Driver's Privacy Protection Act (DPPA), and protects the interest of individuals in their
personal privacy by limiting the disclosure and use of personal
information contained in motor vehicle records. SB 15 amended
multiple existing sections of Transportation Code Chapter 730
and created three new sections, including creating additional
criminal offenses and increasing the punishment for an existing
criminal offense.
SB 15 created a new definition for "authorized recipient" and
added additional examples to the existing definition of "personal
information" in Transportation Code §730.003. The proposed
amendments in §217.122 incorporate Transportation Code
Chapter 730's definitions, add nonsubstantive changes for
clarity, and remove definitions for terms that are defined under
Transportation Code §730.003.
SB 15 amended Transportation Code §730.006 by clarifying that
the department must disclose information to the person who is
the subject of the motor vehicle record. The proposed amendments to §217.123(a)(4), in part, clarify the people who can file
a request for personal information to be consistent with Transportation Code §730.006.
SB 15 amended the list of permitted disclosures in Transportation Code §730.007(a)(2) by both amending existing permitted
uses and creating new permitted uses. The amendments to
§730.007(a)(2) are, in part, incorporated in the proposed amend-
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ments to §217.125, regarding additional documentation required
to establish a requestor's permitted use.
In Transportation Code §730.007(a-1), SB 15 created a new allowance for disclosure--the department may disclose personal
information without first receiving a request for information when
(1) referring potential violations to law enforcement agencies and
other regulatory agencies, (2) responding to subpoenas or discovery requests, and (3) communicating with a county tax assessor-collector regarding an audit or investigation. Proposed
amendments to §217.123 address requests from law enforcement agencies and subpoenas and discovery requests. SB 15
also created a requirement in Transportation Code §730.007(g)
that a person in possession of personal information from department motor vehicle records must respond to inquiries from the
department regarding compliance with laws that apply to the disclosed personal information not later than the fifth business day
after the submission of the department's request, which is addressed in §217.128.
SB 15 added Transportation Code §730.0121, requiring the department to adopt rules related to the deletion of any personal
information received from the department, should the requestor
become aware that they do not meet the definition of an "authorized recipient." Proposed §217.131 and §217.132 address the
notices and processes related to the required deletion of information.
New Transportation Code §730.0122 prohibits a person from
selling personal information to persons who are not authorized
recipients, making such a sale a misdemeanor offense punishable by a fine up to $100,000. Proposed amendments to
§§217.126, 217.127, 217.128, and 217.130 remove "resale"
from the rules for consistency with amendments in SB 15; and
proposed amendments to §217.123 address repercussions to
requestors who are convicted of violations of Transportation
Code Chapter 730.
SB 15 also amended Transportation Code §730.013, removing
references to "resale," limiting redisclosure to only third parties
that have a permitted use, adding a requirement for authorized
recipients to notify any third parties to whom they redisclose information that the third party may not redisclose that information to anyone who does not have an authorized use, and increasing the maximum monetary penalty for criminal sanctions
related to that section from $25,000 to $100,000. The amendments to §730.013 are addressed in the proposed amendments
to §§217.126, 217.127, 217.128, and 217.130.
SB 15's amendments to Transportation Code §730.014 created
contract terms for situations where the department discloses
personal information in bulk under a contract, required that the
department monitor requestors' compliance with Transportation
Code Chapter 730, and provided the department the authority
to cease disclosing in the case of a contract violation. SB 15
states the department must include the following in a contract
to provide a requestor access to personal information in motor
vehicle records in bulk: (1) a requirement that the requestor post
a performance bond, (2) a prohibition on the sale or redisclosure
for the purpose of marketing extended vehicle warranties by
telephone, (3) a requirement that the requestor provide proof
of general liability and cyber-threat insurance coverage, (4) a
requirement that the requestor notify the department not later
than 48 hours after the discovery of a breach, (5) a requirement
that the requestor include in each contract with a third party that
receives the personal information from the requestor that the
third party must comply with federal and state laws regarding
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the records, (6) a requirement that the requestor protect the personal information under industry standard security measures,
and (7) a requirement that the requestor submit an annual report
of all third parties to which personal information is redisclosed
and the purpose of the redisclosure.
SB 15 added a requirement in Transportation Code §730.014
that the department include in a disclosure of bulk records
at least two records that are created solely for monitoring
compliance with Transportation Code Chapter 730.
New
Transportation Code §730.014(f) requires the department to
designate an employee to be responsible for monitoring compliance with Transportation Code Chapter 730, referring potential
violations to law enforcement, and making recommendations to
the department on the eligibility of a person to receive personal
information under Transportation Code §730.016. Lastly, new
Transportation Code §730.014(g) states that if the department
determines a person has violated a term of a contract for
disclosure of personal information, the department may cease
disclosing personal information to the person and allow the person an opportunity to remedy the violation and resume receiving
personal information. SB 15's amendments to Transportation
Code §730.014 are addressed by proposed amendments to
§§217.122, 217.123, 217.126, 217.127, 217.128, 217.129, and
new §217.133.
Finally, SB 15 amended Transportation Code §730.016, regarding ineligibility to receive, retain, or redisclose personal information. SB 15's amendments to Transportation Code §730.016(a),
in part, require that persons convicted of a violation of Transportation Code Chapter 730 or any related rules must cease redisclosing personal information received under the chapter and
delete all personal information received from the department not
later than one year after the date of conviction. The amendments
to Transportation Code §730.016 are addressed in §217.123 and
§217.131.
The department posted an informal draft of amendments to
Chapter 217, Subchapter F, for public comment on the department's website on December 17, 2021, with comments due
January 17, 2022. The department appreciates all the serious
consideration from the submitted comments.
The department recognizes that authorized recipients, particularly law enforcement agencies, frequently need to receive personal information as soon as possible. The department analyzed
its current processes for disclosing motor vehicle records to evaluate whether there are any inefficiencies. The department's processes for disclosing motor vehicle records to law enforcement
requestors provide multiple ways to submit a request: by email,
mail, or in-person at one of the department's Regional Service
Centers. The proposed amendments and new sections provide
clarity for the purposes of readability and ease of compliance
with department processes, while maintaining the department's
duty to diligently protect the personal information of Texans. Proposed amendments to §217.123 focus, in part, on new process
efficiencies for law enforcement requests, to allow the department to assist law enforcement agencies with making their requests and promptly provide personal information under the parameters of Transportation Code Chapter 730.
The following paragraphs address the amendments in this proposal.
Section 217.122. The amendments to §217.122 add new subsections (a) and (b)(5) - (14); remove existing subsections (1),
(3), and (4); and renumber existing subsections (2), (5), (6),

and (7). New §217.122(a) incorporates all definitions found in
Transportation Code Chapter 730 for consistent interpretations
between the corresponding statutes and rules. The incorporation of the statutory definitions necessitates the removal of duplicative terms in existing subsections (b)(1), (b)(3), and (b)(4),
to avoid any unintended conflicts. The remaining existing definitions are renumbered accordingly to (b)(1), (b)(2), (b)(3), and
(b)(4).
The amendments to renumbered §217.122(b)(2) clarify the
definition of "requestor" to include "this state" and "an agency
of this state." The definition of "person" in Transportation Code
§730.003(5) specifically excludes "this state or an agency of this
state." The amendment to renumbered §217.122(b)(2) clarifies
that the incorporation of the statutory definition of "person" does
not modify who is permitted to submit a request for personal
information to the department. The subchapter continues to
apply to people, states, and agencies of this state equally as
"requestors," unless specifically stated otherwise.
The amendments to renumbered §217.122(b)(3) clarify the definition of "service agreement." A service agreement is a contract
between the department and a "requestor," under its amended
definition. The amendments replace "individuals, businesses or
governmental entities or institutions" with "requestor" as the description of who can enter into a service agreement with the department, because, under the its new definition, "requestor" includes individuals, businesses, or government entities or institutions. Service agreements always provide electronic access
to motor vehicle records, so for clarity the term "electronic" is
added to the definition and removed from §217.123, which includes regulations related to service agreements. The amendment changing "the department's" to "department" clarifies that
a service agreement may provide access to some but not all the
department's motor vehicle records, depending on the terms and
conditions of the service agreement.A service agreement is one
type of contract for access to department motor vehicle records.
SB 15 created another type of contract for access to department
motor vehicle records in Transportation Code §730.014, where
the department provides a requestor access to personal information in motor vehicle records in bulk. The requirements in
Transportation Code §730.014 do not apply to service agreements, because service agreements do not provide access to
information in bulk. Service agreements are contracts to receive
access to records under §217.123 (relating to Access to Motor
Vehicle Records) where the department discloses personal information based upon requests for specific, individual motor vehicle records.The amendments to renumbered §217.122(b)(4)
change the term "made" to "submitted" for consistency within
the subchapter and to specify that a request can be submitted
by mail as well as the listed electronic methods.
New §217.122(b)(5) defines the term "signature" to establish that
any signature requirement in this subchapter can be met using an electronic signature, as defined by Transportation Code
§501.172. The definition includes "to the extent the department
accepts such electronic signature" to recognize that there may
be subsets of or advancements in these types of electronic signatures that the department's technology may not be able to accept at the time of submission.New §217.122(b)(6) defines the
term "Batch Inquiry" to identify one of the department's information products that provides a requestor access to non-bulk motor vehicle records. Entering into a service agreement to submit
Batch Inquiries allows the requestor to submit requests for multiple, specific motor vehicle records simultaneously and receive
the responses in a batch format. A Batch Inquiry is distinguish-

able from a request for information in bulk--a Batch Inquiry is
a method of sending multiple requests for individual records simultaneously and then receiving the response associated with
each request simultaneously; whereas a request for information
in bulk is one request that will require the disclosure of bulk information. In a Batch Inquiry, each motor vehicle record that is
disclosed is a separate disclosure. New §217.122(b)(7) defines
the term "MVInet Access," to identify one of the department's information products that provides a requestor access to non-bulk
motor vehicle records. MVInet Access provides the requestor
access to query the department's motor vehicle registration and
title database. To run a query in MVInet, the requestor must enter
data associated with a specific motor vehicle record--a Texas license plate number, vehicle identification number, placard number, or document number. The MVInet system is not designed
to return information from multiple motor vehicle records from
a single search of the system, and therefore does not disclose
personal information in bulk. Each search made in MVInet is a
separate disclosure. To gain access to MVInet, a requestor must
apply for and enter into a service agreement.
New §217.122(b)(8) defines the term "bulk" to implement SB
15's amendments to Transportation Code §730.014. SB 15
established required contract terms when the department
provides a requestor access to personal information in motor
vehicle records in bulk under a contract under Transportation
Code §730.007. SB 15 also established a requirement that
the department include at least two records that are created
solely for monitoring compliance with Transportation Code
Chapter 730 in any bulk disclosure. The new definition of
"bulk" in §217.122(b)(8) establishes what types of disclosures
are subject to the requirements for disclosures of personal
information in bulk under Transportation Code §730.014. New
§217.122(b)(8) establishes that a disclosure of at least 250
motor vehicle records containing personal information is "bulk."
The minimum amount of 250 motor vehicle records coincides
with Business and Commerce Code §521.053(i), which requires
a person to provide notice to the Texas Attorney General of any
breach of system security that involves at least 250 residents of
this state. The "bulk" definition goes on to include examples of
department information products that disclose records in bulk.
New §217.122(b)(9) defines the term "bulk contract" to implement SB 15's amendments to Transportation Code §730.014
that establish required contract terms when the department provides a requestor access to personal information in motor vehicle records in bulk under a contract under Transportation Code
§730.007. The new definition clarifies the types of contracts that
will contain the contract terms required by Transportation Code
§730.014.
New §217.122(b)(10) defines the term "Master File" to identify
one of the department's information products that provides a requestor access to personal information in department motor vehicle records in bulk. The Master File contains all the department's active and inactive registration and title records.
New §217.122(b)(11) defines the term "Weekly Updates" to identify one of the department's information products that provides
a requestor access to personal information in department motor vehicle records in bulk. The Weekly Updates contains any
new and renewed registrations and title records from the previous week.
New §217.122(b)(12) defines the term "Specialty Plates File" to
identify one of the department's information products that provides a requestor access to personal information in department
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motor vehicle records in bulk. The Specialty Plates File contains
records on issued Texas specialty license plates.
New §217.122(b)(13) defines the term "eTAG File" to identify
one of the department's information products that provides a requestor access to personal information in department motor vehicle records in bulk. The eTAG File contains records of new
or updated eTAGs, vehicle transfer notifications, and plate-toowner records.
New §217.122(b)(14) defines the term "Dealer/Supplemental
File" to identify one of the department's information products
that provides a requestor access to department motor vehicle
records. The Dealer/Supplemental File is a pair of files that
are disclosed jointly. One of the files contains information
on licensed dealers and the other contains information from
registration and title transactions processed by dealers with the
department during the previous week. The Dealer/Supplemental File does not contain personal information protected under
Transportation Code Chapter 730. The Dealer/Supplemental
File is not a standalone information product; a requestor who
wants to receive the Dealer/Supplemental File must also contract for the Weekly Updates, which is a bulk contract.
Section 217.123. The amendments to §217.123 improve readability and clarify the requirements for a request for motor vehicle
records, for proof of a requestor's identity, and for an application
for a service agreement. New subsections to §217.123 add new
processes for law enforcement requestors, establish processes
regarding bulk requests, and clarify that other regulated methods of legal compulsion are exempt from the section's form requirements. The amendments insert new subsections (c) and (d)
between the existing subsections (b) and (c). Due to the insertion of the new subsections, existing subsection (c) is relettered
accordingly to subsection (e). The amendments also remove existing subsection (d), move the content from existing subsection
(e) to new subsection (e)(2), and add new subsections (f), (g),
(h), and (i).
The amendments to §217.123(a) improve readability and clarify
the general requirements for a request for personal information
in department motor vehicle records. The amendments start by
distinguishing requests made under §217.123(a) from requests
made to access motor vehicle records in bulk, under the new
§217.123(f). The amendments broaden the language from "on
the form" to "in a form," to clarify the department's processes,
which provide for one general request form and a second request form that is tailored to the permitted uses afforded to law
enforcement agencies under Transportation Code Chapter 730.
Amendments to §217.123(a) also include the following amendments that improve readability and are nonsubstantive: the removal of "Request for records." which is unnecessary; the relocation of the requirement that information be released only in
accordance with the DPPA, Transportation Code Chapter 730,
Government Code §552.130, and 43 Texas Administrative Code
Chapter 217, Subchapter F from subsection (a) to subsection (i);
and the removal of "at a minimum," which is unnecessary.
The amendments to §217.123(a)(2) improve readability and clarify the requirement that the requestor specifically identify the motor vehicle records they are requesting on their request form. For
the department to properly evaluate the request under Transportation Code Chapter 730 and provide a prompt, responsive
disclosure, the requestor must clearly identify the motor vehicle
record they are seeking. If a request is unclear, then the department may ask the requestor for clarification under Government
Code §552.222. The amendments to subsection (a)(2) specify
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a nonexclusive list of common data points that the department
often needs to locate a requested motor vehicle record. The
amendments also add "plate" to the "Texas license plate number" data point, to make the term consistent with Transportation
Code Chapter 504 and to avoid any confusion with a driver's license number issued under Transportation Code Chapter 521.
The amendments to §217.123(a)(3) modify the existing requirement for proof of identity to conform with statutory language
more closely and to incorporate amended §217.123(b) and new
§217.123(c). Subsections (b) and (c) allow for different types
of proof of identity, depending on the requestor's permitted use
under Transportation Code Chapter 730.
The amendments to §217.123(a)(4) improve the readability
of the existing requirement that the requestor inform the department how the requestor qualifies to receive the requested
personal information under Transportation Code Chapter 730.
The nonsubstantive amendments change the language to
conform with the Transportation Code §730.006 and §730.007
more closely. The amendments clarify that the requestor must
establish the requestor's authorized use on their request form.
The amendments establish paragraphs (a)(4)(A) - (C) to clarify
that the requestor is only required to meet one of the existing
authorized use options.
The amendments to §217.123(b) and the insertion of new
§217.123(c) improve readability and specify the acceptable
forms of proof of identity for this subchapter. Transportation
Code Chapter 730 requires the department to protect personal
information contained in its motor vehicle records and only
authorizes disclosure of personal information under certain
circumstances. To determine whether a request qualifies for disclosure, the department must verify the identity of the requestor.
For most requestors, this proof is provided using standard photo
identifications. But the department recognizes that requestors
seeking information for a law enforcement agency's use often
possess other reliable means of identification that are unique to
law enforcement. Therefore, the amendments remove law enforcement requestors from existing subsection (b) and establish
separate proof of identity requirements for requests from law
enforcement agencies in the new subsection (c).The amendments to subsection §217.123(b) exempt requests that meet the
requirements of new subsection (c), to establish the separate
proofs of identity available to law enforcement requestors.
The amendments improve the readability of subsection (b) by
affirmatively stating the requirements and removing the surplus
"Identification required" and "document." The amendments to
subsection (b) add allowances for "Texas Department of Public
Safety Identification" and "North Atlantic Treaty Organization
identification or identification issued under a Status of Forces
Agreement" to better conform with other Texas laws that require
proof of identity. The amendments remove the allowance for a
"copy of current law enforcement credentials if the requestor is
a law enforcement officer" as those requests are addressed by
the new subsection (c).
New §217.123(c) establishes proof of identity requirements for
requests for personal information for use by law enforcement
agencies. Law enforcement agencies have commented on
§217.123's existing limitation to only accept law enforcement
credentials as proof of identity from law enforcement requestors.
Considering the time-sensitivity and public interest in law enforcement investigations, new §217.123(c) includes two new
options for proof of identity for law enforcement requestors. The
new options for law enforcement requestors increase flexibility

for the requestors while continuing to allow the department to
meet its obligations under Transportation Code Chapter 730 to
confirm that a requestor has a permitted use for the requested
personal information and is not falsely holding themselves out
to be associated with a law enforcement agency. The first of
the three options, new §217.123(c)(1), continues the existing
allowance for a law enforcement requestor to provide their
law enforcement credentials as proof of identity. This option
provides consistency for those that wish to continue following
the existing processes. The second option, new §217.123(c)(2),
allows law enforcement agencies to "electronically submit the
request in a manner that the department can verify that the
requestor is acting on behalf of a law enforcement agency."
This option provides for multiple electronic submission methods--including methods that are currently available, such as
submission using an email address issued and controlled
by a law enforcement agency, and future methods that may
be accomplished through technological advancements at the
department. The third option, new §217.123(c)(3), provides
the ability for the requestor's superior or commanding officer
to affirm the requestor's identity. Unlike subsection (c)(2),
subsection (c)(3) establishes a new option that can be used for
in-person requests, should an officer wish to request records at
a Regional Service Center without presenting their credentials.
New §217.123(d) establishes an exception for law enforcement
requestors to the requirement in §127.123(a) that requests be
made in writing. The department recognizes the public benefit
of providing law enforcement requestors prompt assistance with
their requests over the phone. New subsection (d) establishes a
process for law enforcement agencies to provide required proof
of identity for the people authorized to submit requests on behalf of the law enforcement agency before a request is made.
The department will create a vetting form that law enforcement
agencies can use to provide proof of identity. The department
will review the submitted form and track which forms are complete and accepted. To ensure the information provided on the
forms does not become inaccurate over time, a law enforcement
requestor will be required to file a new form every 12 months,
which must be approved by the department if the law enforcement requestor would like to continue submitting requests to the
department verbally.
New §217.123(d) also establishes that the department may require the law enforcement requestor to confirm a verbal request
in writing. If the department requires the law enforcement requestor to confirm their request in writing, the department will
not disclose any personal information related to the request until
confirmation in writing is received.
The amendments reletter the existing §217.123(c) to
§217.123(e), improve the readability of the existing text, and
clarify that a requestor must submit an application to enter into
a service agreement. The content from existing subsection (e)
was relocated to subsection (e)(2).
Relettered §217.123(e) addresses the process of entering into
a service agreement. A service agreement is a contract that
provides electronic access to department motor vehicle records
through a method that does not disclose personal information in
bulk. The amendments to relettered §217.123(e) remove "Electronic access." because it is an unnecessary restatement of an
element of a service agreement.
The amendments to relettered §217.123(e)(1) improve readability and specify that a requestor must submit an application to enter into a service agreement with the department. Before the de-

partment will begin the process of drafting a service agreement,
the requestor must provide reasonable assurances as to their
identity and that the use of the personal information will be used
only as authorized, under Transportation Code §730.007(a) and
§730.012. The amendments to relettered §217.123(e)(1) remove "with a business or individual" and "written," as those terms
are incorporated into the definitions of "requestor" and "service
agreement" in proposed §217.122(b)(2) and (3), respectively.
The removal of "with a business or individual" and "written," are
nonsubstantive.
The amendments to relettered paragraphs (e)(1)(A) - (E) make
the requirements for an application for a service agreement consistent with the requirements for a request under §217.123(a),
to avoid any unintended consequences. The amendments to
relettered paragraph (e)(1)(A) change the existing requirement
for the requestor to provide their permitted use on the application
for a service agreement to conform with §217.123(a)(4)(C) and
Transportation Code Chapter 730. The amendments to relettered paragraph (e)(1)(A) are nonsubstantive.
The amendments to relettered §217.123(e)(1)(B) specify that an
applicant for a service agreement must comply with Transportation Code §730.007(a)(1) and provide their name and address
in the application. The requirement for an adjustable account
in existing §217.123(c)(1)(B) is incorporated into to relettered
§217.123(e)(2) for clarity, since an adjustable account is a term
or condition in a service agreement and not part of the application for a service agreement.
The amendments to relettered §217.123(e)(1)(C) require an
applicant for a service agreement to provide proof of identity,
as established under subsections (b) and (c). Since a service
agreement is a contract regarding the disclosure of personal
information, the department has a duty to confirm the identity
of the contracting recipient. The amendments remove the
existing §217.123(c)(1)(C) requirement for "termination and
default provisions," as those are not part of an application for a
service agreement. Executed service agreements will contain
termination and default provisions, but it is not necessary for
this rule to require them, as they are standard contract terms
and conditions.
The amendments to relettered §217.123(e)(1)(D) clarify that a
requestor applying to enter into a service agreement may be an
individual, an organization, or an entity. If the requestor is an organization or entity, the amendments require an officer or director to sign the application on the entity's behalf. It is necessary
for the department to know that an organization or entity's upper
management understands the extent of the requestor's responsibility to protect the personal information contained in the department motor vehicle records before entering into a service agreement that provides electronic access to the department motor
vehicle records.
The amendments remove the requirement in existing
§217.123(c)(1)(E) and add a new requirement in relettered §217.123(e)(1)(E). The amendments to relettered
§217.123(e)(1)(E) add a requirement that the application for a
service agreement contain a certification that the statements
made in the application are true and correct. The certification
will not make the application more arduous on the part of
the requestor and will provide assurances to the department
that the requestor has confirmed that the statements made in
the application are true and correct before submission. This
certification is not required to be notarized.
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The amendments remove the existing §217.123(c)(1)(E) requirement for a statement that the use of personal information
will be in accordance with the DPPA, Transportation Code
Chapter 730, and the permitted use specified in the service
agreement to improve readability and make the rules more
concise. The existing requirement is not something a requestor
must provide in its application for a service agreement; rather, it
is an unnecessary restatement of requirements under the DPPA
and Chapter 730. The requirement that a requestor comply with
the DPPA and Chapter 730 will continue to be required under a
service agreement but the unnecessary restatement of laws is
removed to avoid any unintended conflict with those laws.
The amendments remove existing §217.123(c)(1)(F), which
requires that applications for service agreements contain "the
statements required by subsection (a) of this section." Any
"statements required by subsection (a)" that are required in an
application for a service agreement are specifically included
in the proposed amendments to the relettered §217.123(e).
Therefore, the existing requirement in §217.123(c)(1)(F) is
unnecessary and removed to avoid any confusion.
The amendments to relettered §217.123(e)(2) simplify the existing requirements related to adjustable accounts and the payment of fees under a service agreement by incorporating the
requirements currently located in existing §§217.123(c)(1)(B),
217.123(c)(2)(B), and 217.123(e) into one subdivision. Service
agreements include adjustable accounts established to pay fees
incurred for the individual requests or searches made under the
service agreement. The adjustable account requirements can
be modified depending on the number of requests the requestor
needs to submit. Additionally, some requestors are exempt from
the payment of fees in this subchapter under §217.124(b) and
(e), which negates the need for an adjustable account. The
amendments to relettered §217.123(e)(2) combine all the existing regulations regarding adjustable accounts to one subdivision
in the rule, making the rule more concise and improving readability.
The amendments remove existing §217.123(c)(2), which contains a separate set of regulations for service agreements
with Texas governmental entities. In existing §217.123(c)(2),
the only substantive distinctions between the regulations for a
service agreement with a governmental entity and a service
agreement with a requestor that is not a governmental entity
was the existence of the adjustable account and the recognition
that a governmental entity may have statutory authority to obtain
social security numbers. The distinction that governmental
entities may be exempt from paying fees is addressed by the
amendments to §217.124(e), making the requirement in existing
§217.123(c)(2)(B) unnecessary. The amendments remove
existing §217.123(c)(2)(A)(v) which requires a statement citing
to the governmental entity's authority to obtain social security
number information, because it is an unnecessary restatement
of existing law in Chapter 730. Section 730.003(6) defines
"personal information" to include a social security number. If a
governmental entity has authority to obtain social security numbers under Chapter 730, that authority is not modified by this
rule. The removal of existing §217.123(c)(2) is nonsubstantive
and avoids any potential conflict with existing laws.
The amendments remove existing §217.123(d), which addresses the ineligibility to receive personal information after a
violation of a term or condition of the contract. Transportation
Code §730.014 and §730.016 address the repercussions to a
contracted authorized recipient should they violate their con-

47 TexReg 4302

July 22, 2022

Texas Register

tract, including the ineligibility to receive personal information.
The amendments remove the existing §217.123(d) to avoid any
conflict with these statutes.
The amendments remove existing §217.123(e) because the existing regulation regarding initial deposits and minimum balances
in adjustable accounts is addressed by the amendments to relettered §217.123(e)(2).
New §217.123(f) implements SB 15's amendments to Transportation Code §730.014, which include contract requirements
when an agency provides a requestor access to personal information in motor vehicle records in bulk under a contract under
Transportation Code §730.007. New §217.123(f) specifies the
requirement for a bulk contract; what must be present in an application for a bulk contract; when a conviction of an offense under
Transportation Code Chapter 730 or a violation of 43 Texas Administrative Code Chapter 217, Subchapter F terminates a bulk
contract; and what records the department may release under a
bulk contract.
New §217.123(f) establishes that "[a] requestor seeking access
to department motor vehicle records in bulk must enter into a
bulk contract with the department." To ensure compliance with
Transportation Code §730.014, the department will not disclose
information in bulk outside of a contract.
New §217.123(f)(1) specifies that a requestor must submit an
application for a bulk contract with the department before the
department will initiate the contracting process and establishes
the requirements for an application for a bulk contract. Before
the department will begin the process of entering into a contract,
the requestor must provide reasonable assurances as to their
identity and that the use of the personal information will be used
only as authorized under Transportation Code §730.007(a) and
§730.012.
New paragraphs §217.123(f)(1)(A) through (f)(1)(E) establish
the requirements for an application for a bulk contract, which
conform with the requirements for an application for a service agreement under §217.123(e). New §217.123(f)(1)(A)
incorporates the requirement under Transportation Code
§730.007(a)(2) that a requestor must establish a permitted use
before the department can disclose personal information from
motor vehicle records. New §217.123(f)(1)(B) addresses the
requirement under Transportation Code §730.007(a)(1) that a
requestor must provide the requestor's name and address with
the request. New §217.123(f)(1)(C) addresses the requirement
from Transportation Code §730.007(a)(1) that a requestor must
provide proof of identity with the request and incorporates the
acceptable forms of proof of identity established in §217.123(b)
and (c) to create consistency across all requests under this
subchapter. New §217.123(f)(1)(D) specifies that the application must contain a certification that the statements made
in the application are true and correct. This certification will
provide assurances to the department that the requestor has
confirmed that statements made in the application are true and
correct before submission. This certification is not required to
be notarized. New §217.123(f)(1)(E) establishes a signature
requirement for the application. A requestor applying to enter
into a bulk contract may be either an individual, an organization,
or an entity. If the requestor is an organization or entity, the
amendments require an officer or director to sign the application on the organization's or entity's behalf. It is necessary
for the department to know that an organization's or entity's
upper management understands the extent of the requestor's
responsibility to protect the personal information contained in

the department's motor vehicle records before entering into a
bulk contract.
New §217.123(f)(2) implements SB 15's requirements in Transportation Code §730.014(c)(1) and (c)(3). Transportation Code
§730.014(c) requires requestors seeking a bulk contract to post
a performance bond, and to provide proof of general liability
and cyber-threat insurance coverage. New §217.123(f)(2) establishes that the requestor must provide proof that they have
a performance bond and insurance coverage that meet the requirements of Transportation Code §730.014 before a bulk contract is executed. New §217.123(f)(2) allows a requestor to submit proof of a performance bond and insurance coverage after
submitting an application to enter into a bulk contract to provide
the requestor the flexibility to wait until their application is approved before expending the resources on these items. The requestor may choose to submit proof of the performance bond
and insurance coverage requirements with their application, but
the department will consider an application for a bulk contract
complete without that proof if all requirements in §217.123(f)(1)
are met.
New §217.123(f)(2)(A) implements Transportation Code
§730.014(c)(1), requiring "that the requestor post a performance bond in an amount of not more than $1 million." New
§217.123(f)(2)(A) establishes that, for bulk contracts with the
department, performance bonds must be in the amount of $1
million and specifically tied to compliance with Transportation
Code Chapter 730 and 43 Texas Administrative Code Chapter
217, Subchapter F. The department considered developing a
process for varying the amount for the bond requirement; but
determined that the requestors' obligations to protect the personal information in the department's motor vehicle records do
not vary significantly between different bulk files and contracts.
Because the performance bond addresses a consistent obligation to protect the personal information in the department's
motor vehicle records, the rule cannot fairly and logically vary
the bond amount.
New §217.123(f)(2)(B) implements Transportation Code
§730.014(c)(3) requiring "that the requestor provide proof of
general liability and cyber-threat insurance coverage in an
amount specified by the contracting agency that is: (A) at
least $3 million; and (B) reasonably related to the risks associated with unauthorized access and use of the records." New
§217.123(f)(2)(B) establishes that a requestor must provide
proof of at least $3 million in coverage that complies with
Transportation Code §730.014(c)(3) to be consistent with the
statute. The requirement provides requestors with the flexibility
to evaluate their business and determine their insurance coverage needs, as long as they comply with Transportation Code
§730.014(c)(3).
New §217.123(g) implements Transportation Code §730.016(a),
which states that if a person is convicted of an offense under
Transportation Code Chapter 730 or if the person violates a rule
adopted by an agency relating to the terms or conditions for a
release of personal information, then the person is ineligible to
receive personal information under §730.007. New §217.123(g)
establishes that if the contracted requestor is convicted of an
offense under Transportation Code Chapter 730 or is found to
have violated a rule under Subchapter F of Chapter 217, then
the contract with that requestor is terminated as of the date of
the court's final determination since the person would no longer
be eligible to receive personal information under Transportation
Code §730.016(a).

New §217.123(h) establishes an exemption from the form requirements in §217.123(a) for people seeking personal information using another regulated method of legal compulsion. Discovery requests, subpoenas, and other methods of legal compulsion have specific form requirements set out in law. New
§217.123(h) clarifies that §217.123 does not create additional
form requirements for these methods of legal compulsion. For
example, if the department receives a proper request for production, under Rule 196.1 of the Texas Rules of Civil Procedure, the
department will not also require the filing of a form required under §217.123(a).
New §217.123(i) incorporates the existing requirement in
§217.123(a) to improve readability and clarity. Regardless of
how a person requests personal information under §217.123,
the department will only disclose personal information in accordance with Title 18 U.S.C. §2721 et seq., Transportation Code
Chapter 730, Government Code §552.130, and Title 43 Texas
Administrative Code Chapter 217, Subchapter F. The terms and
conditions of a service agreement do not exempt the department from its obligations to protect personal and confidential
information. If the department fails to meet its obligations to
protect personal information under the DPPA, it "shall be subject
to a civil penalty imposed by the Attorney General of not more
than $5,000 a day for each day of substantial noncompliance,"
under 18 U.S.C. §2723. If the department fails to meet its
obligations regarding the disclosure of confidential information
under Government Code Chapter 552, the department's officers
or employees may be subject to criminal prosecution under
Government Code Chapter 552, Subchapter I.
Section 217.124. The amendments to §217.124 improve readability and incorporate new terms defined by this rule proposal.
The amendments to §217.124(a) through (c) make nonsubstantive changes and improve readability by simplifying language
and removing unnecessary punctuation. The amendments in
§217.124(b) replace "entity" with "agency" to conform the reference to law enforcement requestors with Transportation Code
Chapter 730. The amendments to §217.124(c) remove "For new
contracts and renewals, the costs are" as these costs apply to all
nonexempt requests, including requests under §217.123(a) that
do not require a contract, making this language unnecessary.
The amendments remove §217.124(d)(5) to avoid an unintended conflict with Transportation Code §502.058 and
§217.40(d), which authorize the owner of a vehicle for which
the registration receipt has been lost or destroyed to obtain a
duplicate receipt from the department or the county tax assessor-collector who issued the original receipt. Transportation
Code §502.058 limits the disclosure of duplicate registration
receipts to the owner of the vehicle, and therefore any release
of any personal information on the disclosed receipt is under
Transportation Code §730.006.
The amendments to §217.124(d) incorporate newly defined
terms from §217.122. The amendments to subsection (d) are
nonsubstantive and replace the existing descriptions of the
department's information products with newly defined terms.
The amendments to §217.124(e) relate to the amendments
made to existing §217.123(c)(2)(B) and are not substantive.
Existing §217.124(e) references an exemption granted in existing §217.123(c)(2)(B) to government entities and toll project
entities from paying certain fees for department motor vehicle
records. The proposed amendments to §217.123 remove
existing §217.123(c)(2)(B) because the exemption applies to
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all requests by these entities under the subchapter, including
requests for records under §217.123(a), requests for service
agreements under relettered §217.123(e), and requests for
bulk contracts under new §217.123(f). The exemption was
moved to §217.124(e), to provide a consistent application of the
exemption across the different types of requests.
Section 217.125. The amendments to §217.125 implement SB
15's amendments to Transportation Code §730.007(a)(2), which
amended existing permitted uses and created new permitted
uses. The amendments to §217.125 also clarify that the department may require the requestor to provide additional documentation after the initial request to provide reasonable assurances
as to the requestor's permitted use. The amendments remove
"Certain" from the title of the rule to clarify that the department's
authority under Transportation Code §730.012 to request reasonable assurances that the use of the personal information will
comply with Transportation Code Chapter 730 is not limited to
certain permitted uses.
The amendments to §217.125(a) are nonsubstantive and ensure consistency with Transportation Code §730.003(5) and
§730.007. The amendments to subsection (a) change the
language from "the business or government entity" to "the
organization, entity, or government agency," to conform with
Transportation Code §730.003(5) and §730.007. The amendments avoid any unintended consequences or confusion that
might be caused using similar, but not identical terms.
The amendments to §217.125(b) improve readability and clarify that the additional documents required by the subsection are
only required when a request is made to the department. While
Transportation Code §730.013 restricts the redisclosure of personal information to third parties who have a permitted use under §730.007, the department allows authorized recipients to determine their own business practices for performing their due
diligence to determine whether redisclosure to a specific third
party is permitted under Transportation Code Chapter 730. The
amendments to §217.125(b) clarify the subsection only applies
when the requestor is requesting personal information from the
department. A person can request motor vehicle records with
personal information redacted from the department without submitting additional documentation under §217.125(b).
Subsections 217.125(b)(1) through (11) tell a requestor what
documents or information needs to be submitted to the department with a request. The required documents or information
help the department to determine the requestor's permitted use
and avoid the need for the department to seek clarification of
the request under Government Code §552.222.
The amendments to §217.125(b)(1) through (b)(9) clarify that
Transportation Code §730.007 does not require the inclusion of
the documentation. Under the authority of Transportation Code
§730.012, §217.125(b) requires the inclusion of the documentation as an attachment to the application that is submitted to
the department. The amendments to §217.125(b)(1) through
(b)(9) also correct the repeated omission of subsection (a) from
the citations to the permitted uses under Transportation Code
§730.007(a)(2).
The amendments to §217.125(b)(1) also add the word "personal" to conform with Transportation Code §730.007(a)(2)(C).
The amendments to §217.125(b)(1) address SB 15's addition
of Transportation Code §730.007(a-2), which requires a requestor under Transportation Code §730.007(a)(2)(C) to be
a business that is "licensed by, registered with, or subject to
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regulatory oversight by a government agency," by requiring a
requestor to include proof of compliance with Transportation
Code §730.007(a)(2)(C) with their request to the department.
The amendments to §217.125(b)(2) also make nonsubstantive changes to improve readability and conform the reference to "anticipation of litigation" with Transportation Code
§730.007(a)(2)(D).
The amendments to §217.125(b)(4) also clarify that if a requestor
supplies a license number provided by the Texas Department of
Insurance, an out-of-state relevant regulatory authority, or for an
insurance support organization, that license must be active at
the time of the request for personal information.
The amendments to §217.125(b)(5) also clarify that if a requestor
supplies a license number provided by the Texas Department of
Licensing and Regulation or an out-of-state relevant regulatory
authority, that license must be active at the time of the request
for personal information.
The amendments to §217.125(b)(6) also clarify that if a requestor
supplies a license number provided by the Texas Department
of Public Safety or an out-of-state relevant regulatory authority,
that license must be active at the time of the request for personal
information.
The amendments to §217.125(b)(7) also clarify that if a requestor
supplies a commercial driver's license, that license must be active at the time of the request.
The amendments to §217.125(b)(8) also incorporate SB 15's
amendments to Transportation Code §730.007(a)(2)(J), which
remove the term "private" and add "or another type of transportation project described by Section 370.003."
The amendments to §217.125(b)(9) also make nonsubstantive
changes that improve readability by eliminating the unnecessarily repetitive reference to "the Fair Credit Reporting Act."
New §217.125(b)(10) addresses the new permitted use added
by SB 15 under Transportation Code §730.007(a)(2)(L). New
§217.125(b)(10) requires that the requestor provide proof that
the requestor holds an active license as a manufacturer, dealership, or distributor at the time of the request for personal information as Transportation Code §730.007(a)(2)(L) authorizes the
department to disclose personal information to a manufacturer,
dealership, or distributor.
New §217.125(b)(11) addresses the new permitted use added
by SB 15 under Transportation Code §730.007(a)(2)(M). New
§217.125(b)(11) requires that the requestor provide proof
that the requestor is licensed by or is subject to regulatory
oversight by one of the entities listed in Transportation Code
§730.007(a)(2)(M), since those are the only types of people
to whom the department is authorized to disclose personal
information under Transportation Code §730.007(a)(2)(M).
The amendments remove existing §217.125(c) to more consistently conform with Transportation Code §730.007(a)(2)(M). The
only permitted use in Transportation Code §730.007 that is limited to a requestor that holds a license or authorization issued by
the state of Texas is Transportation Code §730.007(a)(2)(M). To
eliminate any conflict with Transportation Code §730.007, the
amendments remove this section and add language addressing out-of-state licenses to subdivisions §217.215(b)(4), (b)(5),
(b)(6), and (b)(10).
New §217.215(d) clarifies that the department may require information regarding proof of the requestor's permitted use un-

der Transportation Code Chapter 730, in addition to what is required under §217.125(b). Transportation Code §730.012(a) authorizes the department to require a requestor to provide reasonable assurance that the use of the personal information will
be only as authorized. While §217.125(b) generally provides for
what must be included with a request for personal information
to the department, the new §217.215(d) clarifies that if the initial
submission is insufficient or unclear, the department will request
additional information as part of its due diligence to get the statutorily required proof that the requestor meets the requirements
of their stated permitted use.
Section 217.126.
The amendments to §217.126 remove
the terms "resale," "resell," and "reselling" from the title and
throughout the section to conform with SB 15's removal of the
terms from Transportation Code §730.013. The amendments
to §217.126(a) replace the term "provided" with "disclose,"
which is a nonsubstantive change for consistency throughout
the subchapter and with Transportation Code Chapter 730.
The amendments to §217.126(a) clarify that the regulation
addresses only the department's motor vehicle records. Transportation Code Chapter 730 applies to other agencies in addition
to the department, and an authorized recipient may receive
information from more than one agency. Section 217.126(a)
only addresses the redisclosure of personal information from the
department's motor vehicle records, not personal information
received from another source.
The amendments remove existing §217.126(b) to avoid unintended conflict or confusion between §217.126(b) and Transportation Code §730.013. Transportation Code §730.013 prohibits the redisclosure of personal information in the identical or
substantially identical format. The redisclosure of "the entire motor vehicle records database in its complete format" under the
existing §217.126(b) would be a prohibited "identical or substantially identical" disclosure under Transportation Code §730.013.
Therefore, the amendments remove the unnecessary, existing
§217.126(b).
The new §217.126(b) specifies that the department may request
information regarding how an authorized recipient intends to vet
any third parties to whom the authorized recipient will redisclose
the department's personal information. Under Transportation
Code §730.013, an authorized recipient can only redisclose the
department's personal information to a person with a permitted
use under §730.007. Additionally, under Transportation Code
§730.014(f) the department is charged with monitoring compliance with Chapter 730. The new §217.126(b) specifies that the
department may monitor compliance with Transportation Code
§730.013 by asking the requestor questions regarding how the
authorized recipient intends to complete its vetting process to
determine the permitted use of a third party.
The amendments to §217.126(c) make nonsubstantive changes
that improve readability and clarify that §217.126(c) only addresses the redisclosure of personal information from the department's motor vehicle records, not personal information received
from another source.
The amendments remove the existing §217.126(d), which made
authorized recipients responsible for any misuse of personal information committed by third parties to whom the authorized recipients redisclosed the personal information. The amendments
remove subsection (d) to avoid confusion between it and the various statutorily created responsibilities of and repercussions to
the authorized recipient. SB 15 established new courses of action that can be taken should a third party misuse personal infor-

mation, under Transportation Code §§730.0122 (regarding Sale
Prohibited), 730.0123 (regarding Civil Suit), 730.013 (regarding Redisclosure; Offense), and 730.016 (regarding Ineligibility
of Certain Persons to Receive, Retain, or Redisclose Personal
Information). SB 15's amendments provide sufficient civil and
criminal liability for authorized recipients and third parties, rendering subsection (d) unnecessary, and it is therefore removed
by the amendments.
New §217.126(d) clarifies that any resale of personal information
that happened before the effective date of SB 15 is still bound by
the limitations of the section. While the amendments to §217.126
conform with SB 15's removal of "resale" from Transportation
Code §730.013, new subsection (d) ensures that the amendments do not create an inadvertent regulatory loophole for personal information that was resold before SB 15's amendments
went into effect.
Section 217.127. The amendments to §217.127 remove the
terms "resell," "resold," and "sold" from the title and throughout
the section, to conform with SB 15's removal of the term from
Transportation Code §730.013.
The amendments to §217.127(a) clarify that this regulation addresses only the records an authorized recipient must maintain
related to redisclosures of personal information from the department's motor vehicle records. Transportation Code Chapter
730 applies to other agencies in addition to the department,
and an authorized recipient may receive information from more
than one agency. Section 217.127(a) only addresses the redisclosure of personal information from the department's motor
vehicle records, not personal information received from another
source.
The amendments to §217.127(b)(1) improve readability and
conform to Transportation Code §730.013, under which a
third-party recipient is identified as a "person." The amendments to §217.127(b)(1) also require the records to reflect the
third-party recipient's individual name and, when known, the
name of the organization or entity receiving the records. This
amendment addresses the inclusion of organizations and entities in Transportation Code §730.003(5)'s definition of "person"
and the requirement under Transportation Code §730.013, that
the authorized recipient maintain records "as to the person or
entity receiving the information."
The amendments to §217.127(b)(2) are nonsubstantive, provide clarity, and improve readability. The amendments clarify
Transportation Code §730.013's requirement that redisclosure
be limited to persons with permitted uses under §730.007. The
amendments remove the reference to §217.125(b), as those
documents are only required when a person requests information from the department and replaces it with a more general
description of "any documentation the authorized recipient
received related to the person's permitted use." While an authorized recipient is not required to request the documents listed in
§217.125(b), if the authorized recipient relies on documentation
to confirm a third party's permitted use, the department may
want to see the documentation when monitoring compliance
under Transportation Code §730.014(f).
The amendments to §217.127(b)(3) are nonsubstantive, provide
clarity, and improve readability. The addition of "under each
permitted use" acknowledges that a person may qualify under
more than one permitted use. Therefore, they may receive some
records under one permitted use and other records under another permitted use. The amendments to §217.127(b)(3) ad-
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dress the requirement under Transportation Code §730.013, that
the authorized recipient maintain records "as to... the permitted
use for which it was obtained."
The amendments to §217.127(b)(4) improve readability by removing the unnecessarily repetitive use of "the authorized recipient." Subsection (b)(4) describes one of the elements of an
authorized recipient's records regarding redisclosure; since they
are the authorized recipient's records there is no need to state
that the statement contained in the records is the authorized recipient's statement.
The amendments to §217.127(b)(5) are nonsubstantive, provide
clarity, and improve readability. The change from "the agreement' to "any agreement" clarifies that this section does not create a requirement that an authorized recipient have an agreement with a third party to redisclose personal information from
the department's records. The amendments also clarify that
the agreement referenced would be between the authorized recipient and a third party, and is therefore separate from a contract with the department. The amendments to §217.127(b)(5)
continue the clarification throughout the subchapter that these
records only pertain to the redisclosure of personal information
from department motor vehicle records, not personal information
received from another source.
New §217.127(c) clarifies that authorized recipients are required
to maintain records for any resales that happened before the effective date of SB 15 for five years. While the amendments to
§217.127 conform with SB 15's removal of "resale" from Transportation Code §730.013, authorized recipients are still required
to maintain records of resales for five years. New subsection (c)
ensures that the amendments do not create an inadvertent regulatory loophole for personal information that was resold before
SB 15's amendments.
Section 217.128. The amendments to §217.128 remove the
terms "resale" and "resell" from the title and throughout the section, conforming with SB 15's removal of the term from Transportation Code §730.013.
The amendments to §217.128(a) improve readability and clarify
that the department may request information from an authorized
recipient's records. The department is authorized to request information sufficient for the agency to determine compliance under Transportation Code §730.007(g). Information maintained
under §217.127 is the type that could assist the department in
determining compliance. The amendment specifies that the department may request those records, but the department is not
limited to only requesting those records under Transportation
Code §730.007(f). These amendments are nonsubstantive.
The amendments to §217.128(b) clarify the department's
process to request the authorized recipient's records in writing.
The amendments improve readability and are nonsubstantive.

recipient has violated a term or condition of their contract with
the department. If the department chooses to cease disclosing
information, §730.014(g)(2) requires that the department allow
the authorized recipient an opportunity to remedy the violation
to resume the flow of information from the department. Failure
to timely provide information requested by the department
would be a violation of Transportation Code §730.007(g) and
the contract with the department. New §217.128(c) specifies
that if an authorized recipient fails to timely provide information requested by the department, the department may cease
disclosing information under the contract. New §217.128(c)
provides an authorized recipient 30 days to remedy the violation
and provide the requested records. If the authorized recipient
does not provide the requested records after 30 days, the department may terminate the contract. Thirty days is ample time
to provide the department with information the authorized recipient is required to maintain under §217.127. Since compliance
with this request should be relatively easy for an authorized
recipient that is properly maintaining records, failure to do so for
30 days will likely indicate larger compliance issues. After 30
days of not responding the department's request, the violation is
more significant. The department has an interest in terminating
contracts where a contract holder has significantly violated a
term or condition of the contract. For this violation, the department recognized that failure to provide the information after 30
days would be egregious and therefore would be grounds for
termination of the contract.
The amendments remove existing §217.128(d) because it is unnecessary under the proposed amendments to §217.128(c).
The amendments remove existing §217.128(e) because it is unnecessary. Transportation Code §730.014(f) requires the department to designate an employee who is responsible for monitoring compliance with Transportation Code Chapter 730 and
required contract terms, making existing §217.128(e) an unnecessary restatement of the department's statutory duty.
The amendments remove existing §217.128(f) because it is unnecessary under the proposed amendments to §217.128(c).
Section 217.129. The amendments to §217.129 improve readability, modify language to conform with statute, and clarify potential ambiguities. The amendments add "Personal Information
Contained in" to the title of the section, to clarify that the rule
only addresses a person's eligibility to receive the personal information contained in motor vehicle records under Transportation
Code Chapter 730, and not motor vehicle records in their entirety. A person who is ineligible to receive personal information
from motor vehicle records under Transportation Code Chapter
730 may still be authorized to receive information other than personal information from motor vehicle records under Government
Code Chapter 552.

The amendments to §217.128(c) remove the existing regulation
regarding the deadline to reply to a request from the department
to implement and avoid any conflict with SB 15's new Transportation Code §730.007(g). Transportation Code §730.007(g) established that a person must reply to a request for information regarding compliance from the department in five business days,
making the existing requirement in §217.128(c) unnecessary.

The amendments to §217.129(a) incorporate the department's
authority to cease disclosing personal information under a contract under Transportation Code §730.014(g). The amendments
specify that this subsection applies to both requests for information and contracts for access to the department's records. The
methods of requesting and receiving information does not affect
the department's obligation to protect the public's interest in personal information.

The amendments to §217.128(c) incorporate SB 15's new
Transportation Code §730.014(g).
Transportation Code
§730.014(g) allows the department to cease disclosing information under a contract when it determines an authorized

The amendments to §217.129(b) remove the term "of motor vehicle records" to limit the identification of the subject of the regulation to "authorized recipient," which SB 15 defined in Transportation Code §730.003(1-a). Conforming the description to the
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defined term provides consistency and avoids potential confusion that can be caused by using differing terms to describe the
same entities. The amendments modify "clause or term" to "term
or condition" for readability and consistency. The amendments
broaden multiple references from "a service agreement" to "a
contract with the department to access motor vehicle records."
These amendments incorporate the newly defined "bulk contracts," clarifying that this subsection applies to all contracts for
motor vehicle records, not just service agreements. The amendments to §217.129(b) provide for consistent processes for all requests under contracts with the department.
The amendments to §217.129(c) broaden the subsection's use
of a "service agreement" to a "contract with the department to
access motor vehicle records." These amendments incorporate
the newly defined "bulk contracts," clarifying that this subsection applies to all contracts for motor vehicle records, not just
service agreements. The amendments to §217.129(c) provide
for consistent processes for all requests under contracts with
the department. The amendments also change the subsection's
use of "a business, partnership, or entity" to "organization or entity" for consistency in the subchapter and with Transportation
Code §730.002(5). The amendments to §217.129(c) also clarify that applying for a contract after termination is addressed by
§217.130 and not Transportation Code §730.016 (regarding Ineligibility of Certain Persons to Receive, Retain, or Redisclose Personal Information; Offense). A contract termination on its own is
not a basis for ineligibility under Transportation Code §730.016.
Section 217.130. The amendments to §217.130 broaden the
section to apply to all contracts to access motor vehicle records,
to incorporate the new "bulk contract," and improve readability.
The amendments to §217.130(a) improve readability and incorporate the new "bulk contracts" by replacing "service agreement"
with "contract to access motor vehicle records." The amendments clarify that this rule applies to someone who has had a
contract to access motor vehicle records with the department
terminated in the past and now wants to enter into a new contract; it does not address instances where a requestor has had
a different type of contract with the department previously terminated. The amendments also distinguish contracts that were
terminated for failure to maintain a minimum balance, exempting those instances from the additional approval requirements.
The department considers terminations for failure to maintain a
minimum balance to be less egregious, and therefore it does not
require the same process for approval after termination.
The amendments to §217.130(b) incorporate "for reapproval" to
conform with existing language in subsection (a). The amendments to §217.130(b)(1) clarify that the requestor's remedial efforts must be specific to preventing "the unlawful disclosure of
personal information from the department" as that is the information protected under Transportation Code Chapter 730. The
amendments to §217.130(b)(2) clarify that the requestor will provide the department information regarding agreements where
the requestor anticipates it will redisclose the department's personal information in the future. Since the requestor will likely
not be in possession of personal information from department
motor vehicle records at the time of the request for reapproval,
any redisclosure agreement with a third party will be dependent upon the department's decision to reapprove. The amendments to §217.130(b)(3) remove the terms "reselling" and "resell" to conform with amendments in SB 15 to Transportation
Code §730.013 and improve readability. The amendments to
§217.130(b)(3) clarify that this section only addresses the re-

disclosure of the personal information from department motor
vehicle records, not personal information received from another
source. Transportation Code Chapter 730 applies to other agencies in addition to the department, and the department recognized that an authorized recipient may receive information from
more than one agency. The amendments to subsection (b)(3)
also remove the notification requirement regarding resale or redisclosure, as the stated elements are not necessary in every
case. Should the department want to know information about a
redisclosure after a new contract to access personal information
is in place, the department is authorized to request that information under Transportation Code §730.007(g), making the requirement in §217.130(b)(3) unnecessary.
The amendments to §217.130(c) improve readability by removing "any of the terms of" because the language is unnecessary.
The amendments to subsection (c) broaden the subsection's use
of a "service agreement" to a "contract with the department to access motor vehicle records" for consistency within the subchapter. These amendments incorporate the newly defined "bulk contracts," clarifying that this subsection applies to all contracts for
motor vehicle records, not just service agreements. The amendments change "inability" to "ineligibility" to conform with Transportation Code §730.016. Lastly, the amendments to subsection (c) clarify that failure to comply could result in a permanent
inability to receive the department's motor vehicle records, as
the department cannot limit the release of motor vehicle records
from other agencies due to a violation of a contract with the department.
Section 217.131. New §217.131 implements SB 15's requirement in Transportation Code §730.0121 that "[a]n agency by rule
shall require a requestor to delete from the requestor's records
personal information received from the agency under this chapter if the requestor becomes aware that the requestor is not an
authorized recipient of that information."
New §217.131(a) establishes a slightly modified definition of "requestor" for the purposes of this section. Section 217.122(b)(2)
defines "requestor" as "a person, this state, or an agency of this
state seeking personal information contained in motor vehicle
records directly from the department." New §217.131(a) specifies that this section applies to any person or entity that has been
a requestor in the past, regardless of whether the requestor is
still actively seeking records from the department. This section
allows the rule to more closely conform with Transportation Code
§730.0121, while avoiding any unintended consequence of the
definition of "requestor" under §217.122(b)(2).
New §217.131(b) establishes a 90-day timeframe in which a requestor will complete the deletions required by Transportation
Code §730.0121. The department recognized that a person
may not be able to immediately delete all the department's personal information from its system, so the amendments establish
a reasonable period to complete the deletion. This deadline also
balances the public's interest in unauthorized persons promptly
deleting this protected information.
New §217.131(c) and (d) clarify when the timeframe under subsection (b) will begin by addressing when a requestor "becomes
aware that the requestor is not an authorized recipient," under
Transportation Code §730.0121. Subsection (b) establishes a
notice requirement for the requestor--if the requestor becomes
aware that they are not an authorized recipient without receiving
notice from the department, then the requestor will notify the department of the date the requestor became aware. The department has an interest in knowing when a person becomes aware
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that they are not an authorized recipient to monitor compliance
with Transportation Code §730.0121's deletion requirements. If
the department has questions regarding the date or what caused
the requestor to become aware that it is not an authorized recipient, it can ask those questions under Transportation Code
§730.007(g).
New §217.131(d) establishes that if the department determines
that the requestor is not an authorized recipient before the requestor becomes aware, then the department will send a notice
to the requestor. Under new subsection (c), the date of the department's notice to the requestor begins the timeline to delete
the personal information in §217.131(b).
New §217.131(e) establishes that the requestor must notify the
department when the information has been deleted. This will
allow the department to monitor compliance with the 90-day
deadline and to confirm compliance with Transportation Code
§730.0121.
Section 217.132. New §217.132 addresses notice requirements
for persons who have become ineligible to receive information
under Transportation Code §730.016.
New §217.132(a) establishes a 15-day timeframe in which a
person who has become ineligible to receive information under
Transportation Code §730.016 must notify the department of the
court's ruling that is the basis of the ineligibility. Cases involving
violations of Transportation Code Chapter 730 and the associated rules adopted by the department are criminal cases, which
may occur without extensive involvement from the department. It
is imperative that the department know when a person becomes
ineligible to take steps to ensure that the department does not
make future disclosures to that person. Because the department
may not be notified by the court when a ruling has been issued,
this new rule puts the burden on the person in possession of
personal information from the department to provide notice to
the department.
New §217.132(b) establishes that the requestor must notify the
department when the personal information previously disclosed
has been deleted. This will allow the department to monitor compliance with Transportation Code §730.016's one-year deadline
to delete the personal information from department motor vehicle records.
Section 217.133. New §217.133 implements SB 15's requirement under Transportation Code §730.014(c)(7) that an authorized recipient under a bulk contract must "annually provide to
the agency a report of all third parties to which the personal information was disclosed under this section and the purpose of
the disclosure." New §217.133 establishes the reporting period
for the annual report, the required elements of an annual report,
the process for requesting an extension for filing the annual report, the repercussions of failing to file the annual report, and the
requirement for a final annual report at the termination of a contact.
New §217.133(a) establishes that an authorized recipient under
a bulk contract must submit an annual report to the department
electronically, using a form prescribed by the department. The
department will provide a form for the annual report to aid contract holders in providing consistent and compliant reports. New
§217.133(a) establishes the reporting period as a 12-month period that begins September 1st of the previous year. For example, the annual report due on October 1, 2026, would cover
September 1, 2025, through August 31, 2026. The department
considered other cyclical obligations its staff might have at var-
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ious times of the year before choosing the 12-month period for
the annual report. The October 1st due date should facilitate a
prompt review by department staff of the significant amount of information the department anticipates it will receive from its bulk
contract holders.
New §217.133(b) specifies what information is required in an annual report. New §217.133(b)(1) implements the requirement
from Transportation Code §730.014(c)(7) that the annual report
include the name of each third party to whom the contracted
party provided personal information from department motor vehicle records. New §217.133(b)(1) requires both the name of
the person who made the request and the business or entity for
whom the request was made, if known. New §217.133(b)(1) addresses the requirement in Transportation Code §730.013(c)(1)
that an authorized recipient maintain records "as to any person
or entity" to whom the authorized recipient rediscloses personal
information from department motor vehicle records. The information provided in the annual report is also necessary for the department to monitor compliance, as required under Transportation Code §730.014(f)(1), and to monitor whether people who
are ineligible to receive personal information under Transportation Code §730.016 are acquiring the department's personal information from an authorized recipient.
New §217.133(b)(2) implements the requirement from Transportation Code §730.014(c)(7) that the annual report include the
third party's permitted use under Transportation Code §730.007.
Transportation Code §730.013(b) only allows the authorized recipient to redisclose "for a use permitted under Section 730.007";
therefore, every third party must inform the authorized recipient
of their permitted use before personal information can be redisclosed. If a third party claims more than one permitted use, the
annual report should reflect each permitted use.
New §217.133(c) requires an annual report to contain the signature of the requestor certifying that the statements made in the
annual report are true and correct. If the requestor is an organization or entity, new §217.133(c) requires an officer or director
to sign the annual report on the organization's or entity's behalf.
While the information for the annual report may be assembled
by other staff, new §217.133(c) requires the signature of an officer or director certifying that the information in the annual report is true and correct. The certification will ensure that the organization's or entity's upper management understands the requestor's use of the personal information from department motor
vehicle records and whether the requestor's processes comply
with Transportation Code Chapter 730. This certification will provide assurances to the department that the requestor has confirmed the information in the annual report is correct before submission. This certification is not required to be notarized.
New §217.133(d) addresses an authorized recipient's request
for an extension to file the annual report. The department understands that circumstances may arise that affect an authorized
recipient's ability to timely file an annual report. New §217.133(d)
establishes a process for requesting an extension. A request for
an extension must be made in writing, no later than September
1st, one month before the annual report is due. A request for an
extension must include proof of an event beyond the control of
the authorized recipient that is preventing the timely submission
of the annual report. The department will consider the request
and may grant an extension of up to two months, resulting in a
due date as late as December 1st. Because the information for
the annual report will be pulled from records that are required to
be maintained by the authorized recipient under §217.127, gath-

ering the information is not expected to be an arduous task for
the authorized recipient. If the authorized recipient is unable to
file an annual report by December 1st, the department will evaluate possible repercussions under new §217.133(e).
New §217.133(e) establishes the possible repercussions for failing to timely submit an annual report or failing to properly request
an extension for filing the annual report. Failing to timely submit
the annual report is a violation of new §217.133 and the terms
of a bulk contract. Under Transportation Code §730.014(g)(1),
if the department determines a person has violated the terms or
conditions of a contract, the department is authorized to cease
disclosing personal information and allow the person to remedy
the violation. New §217.133(e) establishes that if the authorized
recipient fails to meet the annual report deadlines, the department may cease disclosing records under the bulk contract, under Transportation Code §730.014(g)(1). If the authorized recipient does not remedy the violation by December 1st, the department may terminate the bulk contract for a violation of new
§217.133 and any associated terms or conditions of the contract.
New §217.133(f) establishes a requirement for a final report at
the termination of a bulk contract. This requirement for a final
report provides the department with information on any redisclosures that occurred since the authorized recipient filed their last
annual report or since the execution of the contract, if the person
has not previously filed an annual report. The requirement for a
final report addresses the possibility of contract holders attempting to avoid the reporting requirements by terminating their bulk
contract before October 1st. The deadline to submit the final report is 90 days after the date of the end of the contract, which
should provide sufficient time to any contract holders that may be
taking other steps to wind down their business. Failure to submit
a final report will be a violation of §217.133, which may result in
the person becoming ineligible to receive future personal information under Transportation Code §730.016.
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATEMENT. Glenna Bowman, Chief Financial Officer, has determined
that for each year of the first five years the proposed amendments and new sections are in effect, there will be no significant fiscal impact to state or local governments resulting from
the enforcement or administration of the proposal. The proposed
amendments do not increase or decrease state revenues, and
any changes to the cost of compliance will be insignificant.
The proposal may result in minor increases in costs associated
with executing a modified form for requesting personal information, applying for a contract to access bulk records, or entering into a contract to access bulk records, but the completion
of those forms, applications, and contracts is necessary to implement SB 15 and Transportation Code Chapter 730. Any proposed requirements for these forms, applications, and contracts
will have a minimal impact on the existing cost of gathering and
providing the required information that cannot be estimated. Under the proposal's new definition of bulk, some requests by state
and local government may require a contract, where the same
request under the existing subchapter would not have required a
contract. The department evaluated the requests received from
this fiscal year, and while it received some requests from local
governments for records in bulk, most of those requests were related to issues the department was referring out to law enforcement. After SB 15, a referral to law enforcement is a disclosure under Transportation Code §730.007(a-1) and, therefore,
would not require a bulk contract. Should a state or local government require a bulk contract, the impact will be limited to the time

needed to complete and submit the application and the contract
itself, since Transportation Code §730.014 exempts state and
local governments from the bond and insurance requirements.
Any proposed requirements for the application or contract will
have a minimal impact on the existing cost of gathering and providing the required information.
State and local governments may see an increase in cost related to the enactment of SB 15's annual report requirement under Transportation Code §730.014(c)(7), but the cost associated
with §217.133 is not expected to be significant.
The proposal also reduces the burden for complying with
requirements for forms, applications, and contracts imposed
on state and local governments. Proposed amendments to
increase readability and clarity will ease any burden associated
with interpreting how to comply with requirements. Allowing
for electronic signatures will allow state and local governments
to submit requests electronically and reduce costs associated
with printing and mailing request forms to the department when
they are not required to pay fees for motor vehicle records.
State and local governments are in the best position to estimate
cost reductions related to electronic signing and submission of
documents under §217.123, and §217.133. The proposal also
reduces compliance costs to local law enforcement agencies
by making it easier for those entities to request records from
the department, specifically by allowing for additional options
for proof of identity and creating a process for submitting verbal
requests. Law enforcement agencies are in the best position to
estimate the cost savings associated with these proposed new
sections.
Roland D. Luna, Sr., Director of the Vehicle Titles and Registration Division, has determined that there will be no measurable
effect on local employment or the local economy as a result of
the proposal.
PUBLIC BENEFIT AND COST NOTE. Mr. Luna has also determined that, for each year of the first five years the proposed
amendments are in effect, there are several public benefits anticipated because of the enforcement and administration of the
proposal, as well as potential costs for persons required to comply with the proposal. The department drafted the proposal to
maximize public benefits associated with protecting the interest
of an individual's personal privacy under Transportation Code
Chapter 730 while mitigating costs associated with compliance.
Anticipated public benefits.
The anticipated public benefits generally include (i) updates to
the existing rules to comply with legislation enacted by SB 15; (ii)
clarification of existing rules to facilitate compliance, implementation, and enforcement of these rules; and (iii) improvements to
the processes for requesting personal information from department motor vehicle records.
Compliance with legislation. The anticipated public benefits of
the proposed amendments and new sections include implementing SB 15 and ensuring that the department's rules are accurate
and transparent by reflecting current Transportation Code Chapter 730. The proposed new sections that create additional options for requests from law enforcement agencies will benefit the
public's interest in SB 15's focus on criminal offenses. The proposal also adds a new section addressing the public's interest
in determining when a person who was previously thought to be
authorized recipient of the department's personal information is
not authorized under Transportation Code Chapter 730 and re-
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quiring the deletion of any personal information already provided
to that person.

mitted use for the personal information are not the result of the
proposed rules.

Clarification of existing rules. Additionally, the anticipated public
benefits of the proposed amendments that clarify or improve the
readability and ease of understanding of existing rules include:
(i) the use of consistent terminology throughout the subchapter;
(ii) increased specificity in the subchapter's limitation to only address personal information from the department's motor vehicle
records, not other sources; (iii) updated references and citations;
(iv) increased clarity regarding the requirements when requesting or applying for contracts to access motor vehicle records;
(v) the consolidation of duplicative regulations and removal of
unnecessary regulations; (vi) increased clarity regarding when
additional documentation establishing a person's permitted use
may be required; and (vii) increased clarity regarding the process
for requesting a subsequent contract for access to motor vehicle
records after a previous contract was terminated.

Costs associated with entering into contracts. The proposed
amendments and new sections will likely increase costs to persons whose requests require entering into a contract. The costs
of entering into a bulk contract are directly related to the implementation of SB 15's required terms for bulk contracts under
Transportation Code §730.014(c) and any costs related to the
requirements from the proposal are insignificant and incidental
to costs required by SB 15.

Improvements to processes for requests. In addition to the increased ease of compliance provided by the increased clarity of
the proposed amendments, the department anticipates the public will benefit from other proposed process improvements. The
proposed amendments allow for electronic signatures on forms
and applications, which should allow for easier electronic completion of required documents. The proposed amendments also
clarify the existing two-step process for entering into a contract
to access motor vehicle records, involving the initial application
and then the contract execution. The increased visibility into the
department's processes will limit confusion and processing costs
on behalf of requestors.
Anticipated costs to comply with the proposal.
There are anticipated costs to the public associated with the proposed amendments and new sections, and these costs may be
incurred (i) when providing reasonable assurances as to the requestor's permitted use, (ii) when entering into contracts to access motor vehicle records, or (iii) in compliance with record retention and reporting requirements. The costs associated with
the proposal are insignificant and incidental to costs required by
SB 15. The department evaluated each cost and decided that
they were necessary to protect the public's interest in the privacy
of personal information.
Costs associated with providing reasonable assurances on permitted use. Requestors from the public may incur costs associated with providing additional documentation to prove the requestor's permitted use under the proposed §217.125. The proposed amendments require the submission of additional documents for requests under some permitted uses. These proposed amendments and new subsection are necessary to implement SB 15's amendments to the permitted uses in Transportation Code §730.007(a)(2). The additional requirements are
not arduous and can be met with information that should be in
the requestor's possession, if they qualify for the permitted use.
Requestors may also incur additional costs if they are required
to provide additional information after the request to prove they
qualified for a permitted use under the proposed §217.125(d).
The requestor is required to provide the department with reasonable assurances that it qualifies to receive the records, under Transportation Code §730.007 and §730.012. Because requestors are required by Transportation Code Chapter 730 to
provide reasonable assurances of their permitted use to the department, any costs of complying with the proposed §217.125 requirements to provide information regarding the requestor's per-
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First, the department anticipates there may be costs associated
with the process of entering into a bulk contract. These costs
may be incurred by members of the public who are currently under a contract with the department for an information product that
the proposal defines as a bulk file, future requestors of one of the
defined bulk files, and future requestors of bulk records that are
not one of the defined bulk files. Authorized recipients who currently receive information products that the proposal defines as
"bulk" under a service agreement will be required to enter into a
new "bulk contract." Requestors required to switch from a service
agreement to a bulk contract should not incur a significant cost
because of the proposed contracting process for a bulk contract.
For future requests for bulk files, those requestors will not incur
a significant cost because of the proposal, since they would be
required to go through a similar contracting process under the
existing rules. For future requests for bulk records that are not
one of the defined bulk files, the department evaluated requests
for motor vehicle records over the course of this fiscal year and
found no requests, other than requests for defined bulk files, that
would have required a member of the public to enter into a bulk
contract under the proposal. Therefore, the department anticipates that the proposal will not result in a significant increase in
contract costs for the public.
Before the department can start the process of executing a contract, the requestor must first apply for a contract. The proposal
clarifies the department's existing process of the requestor filing
an application for a service agreement, which provides the department with proof of the requestor's identity and permitted use,
as required by Transportation Code §730.007(a)(1), before it begins the contract execution process. The proposed new sections
incorporate this process into the issuance of bulk contracts. The
requirements for the application are not difficult to meet and the
amendment to the definition for signature will allow the applications to be completed electronically, minimizing the cost to the
requestor.
The proposal includes new sections which specify the amounts
for the performance bond and insurance coverage required
under SB 15's Transportation Code §730.014(c).
New
§217.123(f)(2)(A) establishes that, for bulk contracts with the
department, performance bonds must be in the amount of $1
million and specifically tied to compliance with Transportation
Code Chapter 730 and this subchapter. The department considered requiring varying bond amounts based on the permitted
use or requestor, but determined that because the requestors'
obligations to protect the department's personal information
does not significantly vary between bulk contracts that there was
not a fair or logical basis for the variation. New §217.123(f)(2)(B)
establishes that a requestor must provide proof of at least $3
million in coverage that complies with Transportation Code
§730.014(c)(3). This is the minimum amount of coverage required by §730.014(c)(3). The requirement provides requestors
with flexibility to evaluate their business and determine their

coverage needs to pay within the statutory requirement. Any
costs of complying with §217.123(f) are a result of enacting SB
15's Transportation Code §730.014(c).
Costs associated with records and reports. The proposed
amendments and new sections will likely result in increased
costs to regulated entities that are required to provide annual
reports regarding those redisclosures to the department. These
costs will only be incurred by authorized recipients under a
bulk contract who redisclose information. The data required in
the annual report is required by SB 15's Transportation Code
§730.014(c)(7) and is required to be maintained in existing
§217.127. Since maintaining the data is already required,
current contract holders should not experience significant costs
to comply with the proposal. Authorized recipients may need to
modify systems or hire personnel to meet the requirements of
the annual report, but those are business decisions of the authorized recipient and are beyond the scope of the department
to determine. The annual report will be submitted electronically,
which will eliminate any cost associated with printing and mailing the report. The proposal also requires the submission of a
final report at the end of the contract. Any cost associated with
providing this final annual report is outweighed by the public
benefit of the department receiving the redisclosure information
and by eliminating a potential legal loophole where a requestor
could avoid filing the annual report by canceling their contract
before the due date.
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS. Mr. Luna has also determined that there
could be an adverse economic effect on small businesses,
micro-businesses, and rural communities who currently receive or in the future will request personal information from
department motor vehicle records in bulk. The cost analysis
in the Public Benefit and Cost Note section of this proposal
also applies to small businesses, micro-businesses, and rural
communities. While rural communities will likely be exempt from
a bulk contract's performance bond and insurance requirement
under Transportation Code §730.014(d), they are not exempt
from other costs associated with entering into a contract and
producing annual reports. The department does not have sufficient information to estimate the number of small businesses,
micro-businesses, or rural communities that may be affected by
the proposal.
The primary objective of this proposal is to ensure the protection of an individual's personal privacy by prohibiting the disclosure and use of personal information contained in motor vehicle
records, except as authorized in Transportation Code Chapter
730 and enacting SB 15's amendments to the chapter. The department considered the following options to minimize any adverse effect on small businesses, micro-businesses, and rural
communities while accomplishing the proposal's objectives:

legislative intent to exempt small businesses, micro-businesses,
and rural communities from the bulk contract requirements.
Transportation Code §730.014(d) created the only exemption
regarding bulk contracts--it exempts a government agency,
including a court or law enforcement agency, from the performance bond and insurance coverage requirements. Since the
legislature created this one exemption, and no others, it would
be against legislative intent for the department to exempt small
businesses, micro-businesses, and rural communities from the
bulk contract requirements.
In considering Option 2, the department decided that the rule
cannot fairly and logically vary the bond amount, nor can it reduce the insurance amount. The department considered requiring varying bond amounts based on the permitted use or requestor but determined that because the requestors' obligations
to protect the department's personal information does not significantly vary between bulk contracts that there was not a fair
or logical basis for the variation. As for the insurance amount,
the proposal requires the minimum amount of insurance coverage required by the statute, therefore the department is unable
to reduce the cost associated with that coverage for small businesses, micro-businesses, and rural communities and still comply with Transportation Code §730.014(c)(3). To ensure that all
bulk contracts provide the same levels of protection, the department opted not to modify the bond and insurance amounts for
small businesses, micro-businesses, and rural communities.
In considering Option 3, the department decided that creating a
separate, non-bulk information product to access motor vehicle
that meets the needs of small businesses, micro-businesses,
and rural communities and avoids the requirements of bulk
contracts would not be in compliance with Transportation Code
Chapter 730 or the Government Code Chapter 552. Any new
product would meet Government Code Chapter 552's definition
of "public information" and therefore would be required to be
made available to any requestor. The department also determined the cost associated with attempting to meet the needs of
all small businesses, micro-businesses, and rural communities
would outweigh any benefit created by the new product.
TAKINGS IMPACT ASSESSMENT. The department has determined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action and, therefore, does not constitute a taking or require a takings impact assessment under
Government Code §2007.043.
GOVERNMENT GROWTH IMPACT STATEMENT. The department has determined that each year of the first five years the
proposed new section is in effect, the proposed rule:
--will not create or eliminate a government program;

(1) exempting small businesses, micro-businesses, and rural
communities from bulk contract requirements;

--will not require the creation of new employee positions or the
elimination of existing employee positions;

(2) modifying the performance bond and insurance coverage
amounts for small and micro-businesses; and

--will not require an increase or decrease in future legislative appropriations to the department;

(3) creating a separate, non-bulk information product to access
motor vehicle records that meets the needs of small businesses,
micro-businesses, and rural communities and avoids the requirements of bulk contracts.

--will not require an increase or decrease in fees paid to the department;

In considering Option 1, the department believes that, absent a
statutorily created exemption, it would be against the statute and

--will create new regulation;
--will expand existing regulations;
--will not repeal existing regulations;

PROPOSED RULES

July 22, 2022

47 TexReg 4311

--will not increase or decrease the number of individuals subject
to the rule's applicability; and

nesses or governmental entities or institutions to] access to department
[the department's] motor vehicle records.

--will not positively or adversely affect the Texas economy.

(4) [(7)] Written request--A request submitted [made] in
writing, including by mail, electronic mail, electronic media, and facsimile transmission.

REQUEST FOR PUBLIC COMMENT.
If you want to comment on the proposal, submit your written comments by 5:00 p.m. CST on August 22, 2022. A request for a
public hearing must be sent separately from your written comments. Send written comments or hearing requests by email to
rules@txdmv.gov or by mail to Office of General Counsel, Texas
Department of Motor Vehicles, 4000 Jackson Avenue, Austin,
Texas 78731. If a hearing is held, the department will consider
written comments and public testimony presented at the hearing.
STATUTORY AUTHORITY. The department proposes amendments to §§217.122, 217.123, 217.124, 217.125, 217.126,
217.127, 217.128, 217.129, and 217.130 and proposes new
§§217.131, 217.132, and 217.133 under Transportation Code
Chapter 730.
Transportation Code §730.014 authorizes the department to
adopt rules to administer Transportation Code Chapter 730.
Transportation Code §730.0121 and §730.016 provides that the
department shall establish rules to require a requestor to delete
the department's personal information from its records if the requestor becomes aware that they are not an authorized recipient
or they are convicted of an offense under Chapter 730.
Transportation Code §1002.001 authorizes the board to adopt
rules that are necessary and appropriate to implement the powers and the duties of the department.
CROSS REFERENCE TO STATUTE. Transportation Code
§§730.001-730.016.
§217.122. Definitions.
(a) Words and terms defined in Transportation Code Chapter
730 have the same meaning when used in this subchapter, unless the
context clearly indicates otherwise.
(b) The following words and terms, when used in this subchapter, shall have the following meanings, unless the context clearly indicates otherwise.
(1) [Authorized recipient--A person receiving motor vehicle records as defined by this subchapter, in a manner authorized by
Transportation Code, Chapter 730.]
[(2)] Department--Texas Department of Motor Vehicles.
[(3) Motor vehicle records--Information regarding the titling or registration of motor vehicles, which may include the make,
vehicle identification number, year, model, body style, license number
of a motor vehicle, and the name, address, and social security number
of an owner or lienholder.]
[(4) Personal information--Information that identifies an
individual, including an individual's photograph or computerized
image, social security number, driver identification number, personal
identification certificate number, name, telephone number, medical or
disability information, license plate number, or address other than the
postal routing code.]

(5) Signature--Includes an electronic signature, as defined
by Transportation Code §501.172, to the extent the department accepts
such electronic signature.
(6) Batch Inquiry--Access, under a service agreement, to
department motor vehicle records associated with Texas license plate
numbers or vehicle identification numbers, where requests are submitted electronically to the department in a prescribed batch format. The
department makes a disclosure for each record in a batch.
(7) MVInet Access--Electronic access, under a service
agreement, to the department's motor vehicle registration and title
database, with the ability to query records by a Texas license plate
number, vehicle identification number, placard number, or current or
previous document number. The department makes a disclosure each
time a query of the system is made.
(8) Bulk--A disclosure by the department under Transportation Code §730.007 of at least 250 motor vehicle records
containing personal information, including any of the files defined by
subsection (b)(10) - (13) of this section.
(9) Bulk contract--A contractual agreement with the department for the disclosure of motor vehicle records in bulk to the requestor.
(10) Master File--A bulk file containing all the department's active and inactive registration and title records.
(11) Weekly Updates--A bulk file containing the department's new and renewed vehicle registration and title records from the
previous week.
(12) Specialty Plates File--A bulk file containing Texas
specialty license plate records.
(13) eTAG File--A bulk file containing records related to
new or updated eTAGs, vehicle transfer notifications, and plate-toowner records.
(14) Dealer/Supplemental File--A pair of files, one containing records of registration and title transactions processed by dealers with the department during the previous week and another containing the dealers' information, that are only available as a supplement to
a bulk contract that includes the Weekly Updates.
§217.123. Access to Motor Vehicle Records.
(a) Except as required under subsection (f) of this section, a
[Request for records. A] requestor seeking personal information from
department motor vehicle records shall submit a written request in a
[on the] form required by the department. [Information will be released
only in accordance with Title 18 U.S.C. §2721 et seq.; Transportation
Code, Chapter 730; Government Code, §552.130; and this subchapter.] A completed and properly executed form must include [, at a minimum]:
(1) the name and address of the requestor;

(2) [(5)] Requestor--A person, this state, or an agency of
this state seeking personal information contained in motor vehicle
records directly from the department.

(2) a description of the requested motor vehicle records, including the Texas license plate number, title or document number, or
vehicle identification number of the motor vehicle about which information is requested;

(3) [(6)] Service agreement--A contractual agreement with
the department that allows a requestor electronic [individuals, busi-

(3) proof [a photocopy] of the requestor's identity, in accordance with subsections (b) or (c) of this section [identification];
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(4) a statement that the requestor: [requested information
may only be released if the requestor]
(A)

is the subject of the record;[,]

(B) [if the requestor] has the written consent of the person who is [authorization for release from] the subject of the record;[,]
or
(C) will strictly limit the use of the personal information
in department motor vehicle records to [if the intended use is for] a
permitted use under Transportation Code Chapter 730, as indicated on
the form;
(5) a certification that the statements made on the form are
true and correct; and
(6) the signature of the requestor.

make motor vehicle records available] under the terms and conditions
of a [written] service agreement.
(1) Before a requestor can enter into a service agreement,
the requestor must file a completed application on a form required by
the department, for review and approval by the department. An application for a [Agreement with business or individuals. The written]
service agreement must include [with a business or individual must
contain]:
(A) a statement that the requestor will strictly limit the
use of the personal information from department motor vehicle records
to a permitted use under Transportation Code Chapter 730, as indicated
on the application [the specified purpose of the agreement];
(B) the name and address of the requestor [an adjustable
account, if applicable, in which an initial deposit and minimum balance
is maintained in accordance with §217.124 of this title (relating to Cost
of Motor Vehicle Records)];

(b) Except as required by subsection (c) of this section, a
[Identification required. A] requestor must provide the requestor's
[may not apply for receipt of personal information unless the requestor
presents] current photo identification containing a unique identification
number. The identification [document] must be a:

(C) proof of the requestor's identity, in accordance with
subsections (b) or (c) of this section [termination and default provisions];

(1) driver's license, Texas Department of Public Safety
identification, or state identification certificate issued by a state or
territory of the United States;

(D) the [contractor's] signature of the requestor or, if
the requestor is an organization or entity, the signature of an officer
or director of the requestor; and

(2)

United States or foreign passport;

(3)

United States military identification card;

(4) United States Department of Homeland Security,
United States Citizenship and Immigration Services, or United States
Department of State identification document;
(5) concealed handgun license or license to carry a handgun issued by the Texas Department of Public Safety under Government Code [,] Chapter 411, Subchapter H; or
(6) North Atlantic Treaty Organization identification or
identification issued under a Status of Forces Agreement [copy of current law enforcement credentials if the requestor is a law enforcement
officer].
(c) A requestor seeking personal information from department
motor vehicle records for use by a law enforcement agency must:
(1)

present the requestor's current law enforcement creden-

tials;
(2) electronically submit the request in a manner that the
department can verify that the requestor is acting on behalf of a law
enforcement agency; or
(3) provide a written statement from a higher level in the
chain of command on the law enforcement agency's letterhead stating
that the requestor is not authorized to provide current law enforcement
credentials and identifying the law enforcement agency's incident or
case number for which the personal information is needed.
(d) A requestor seeking personal information from department
motor vehicle records for use by a law enforcement agency may submit
a verbal request to the department if the law enforcement agency has
provided reasonable assurances that were accepted by the department
as to the identity of the requestor within the last 12 months on a form
required by the department. If a request is submitted verbally, the department may require the requestor to confirm the request in writing.
(e) [(c)]A requestor may receive electronic access to department motor vehicle records [Electronic access. The department may

(E) a certification that the statements made in the application are true and correct. [a statement that the use of motor vehicle
records obtained by virtue of a service agreement is conditional upon
its being used:]
[(i) in accordance with 18 U.S.C. §2721 et seq. and
Transportation Code, Chapter 730; and]
[(ii) only for the purposes defined in the agreement;
and]
[(F)

the statements required by subsection (a) of this

section.]
(2) Unless the requestor is exempt from the payment of
fees, a service agreement must contain an adjustable account, in which
an initial deposit and minimum balance is maintained in accordance
with §217.124 of this title (relating to Cost of Motor Vehicle Records).
Notwithstanding §217.124 of this title, the department may modify initial deposit and minimum balance requirements depending on usage.
[Agreements with Texas governmental entities.]
[(A) The written service agreement with a Texas governmental entity must contain:]
[(i)

the specified purpose of the agreement;]

[(ii) a statement that the use of motor vehicle records
obtained by virtue of a service agreement is conditional upon its being
used in accordance with 18 U.S.C. §2721 et seq. and Transportation
Code, Chapter 730, and only for the purposes defined in the agreement;]
[(iii)

the statements required by subsection (a) of

[(iv)

the signature of an authorized official; and]

this section;]
[(v) an attached statement citing the entity's authority to obtain social security number information, if applicable.]
[(B) Texas governmental entities, as defined in Government Code, §2252.001, and including the Texas Law Enforcement
Telecommunication System and toll project entities, as defined by
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Transportation Code, §372.001, are exempt from the payment of fees,
except as provided by §217.124(e) of this title.]
[(d) Ineligibility to receive personal information. The department may prohibit a person, business, or Texas governmental entity
from receiving personal information if the department finds a violation
of a term or condition of the agreement entered into in accordance with
subsection (c) of this section.]
[(e) Initial deposits and minimum balances. Notwithstanding
§217.124 of this title, the department may modify initial deposit and
minimum balance requirements on a case by case basis depending on
customer usage.]
(f) Access to bulk motor vehicle records. A requestor seeking
access to department motor vehicle records in bulk must enter into a
bulk contract with the department.
(1) Before a requestor can enter into a bulk contract, the
requestor must file a completed application on a form required by the
department, for review and approval by the department. An application
for a bulk contract must include:
(A) a statement that the requestor will strictly limit the
use of the personal information to a permitted use under Transportation
Code Chapter 730, as indicated on the application;
(B) the name and address of the requestor;
(C) proof of the requestor's identity, in accordance with
§217.123(b) or (c) of this title (relating to Access to Motor Vehicle
Records);
(D) a certification that the statements made on the form
are true and correct; and
(E) the signature of the requestor or, if the requestor is
an organization or entity, the signature of an officer or director of the
requestor.
(2) Prior to the execution of a bulk contract, a requestor
must provide proof the requestor has:
(A) posted a $1 million performance bond, payable to
this state, conditioned upon the performance of all the requirements of
Transportation Code Chapter 730 and this subchapter; and
(B) insurance coverage in the amount of at least $3
million and that meets the requirements of Transportation Code
§730.014(c)(3).
(g) If a person is convicted of an offense under Transportation
Code Chapter 730 or is found by a court to have violated a rule under
this subchapter, then any contract with that person to access department
motor vehicle records is terminated as of the date of the court's final
determination.
(h) The requirements of this section do not apply to discovery,
subpoena, or other means of legal compulsion for the disclosure of
personal information.
(i) An authorized recipient will receive requested motor vehicle records in accordance with Title 18 U.S.C. §2721 et seq.; Transportation Code Chapter 730; Government Code §552.130; and this subchapter.
§217.124. Cost of Motor Vehicle Records.
(a) Standard costs. The department will charge fees in accordance with Government Code[,] Chapter 552 and the cost rules promulgated by the Office of the Attorney General in 1 Texas Administrative
Code[,] Chapter 70 (relating to Cost of Copies of Public Information).
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(b) Law enforcement. An employee of a state, federal, or local law enforcement agency [entity] is exempt from the payment of fees
for motor vehicle records in subsection (c)(1) - (4) of this section if the
records are necessary to carry out lawful functions of the law enforcement agency.
(c) Motor vehicle record costs [. For new contracts and renewals, the costs are]:
(1) Title history - $5.75;
(2) Certified title history - $6.75;
(3) Title and registration verification (record search) $2.30; and
(4) Certified title and registration verification (record
search) - $3.30. [; and]
[(5)
period - $2.]

Duplicate registration receipt for current registration

(d) Electronic motor vehicle records and files: [.]
(1) Master File [file of motor vehicle registration and title
database] - $5,000 plus $.38 per 1,000 records;
(2) Weekly Updates [updates to motor vehicle registration
and title database] - deposit of $1,755 and $135 per week;
(3) eTAG File [e-Tag file] - deposit of $845 and $65 per
week;
(4) Dealer/Supplemental File [Dealer supplemental file] deposit of $1,235 and $95 per week;
(5) Specialty Plates File [plates file] - deposit of $1,235 and
$95 per week;
(6) Batch Inquiry [inquiry to motor vehicle registration and
title database] - deposit of $1,000, minimum balance of $750 and $23
per run plus $.12 per record;
(7) MVInet Access [Online motor vehicle inquiry
(MVInet) access] - deposit of $200, minimum balance of $150 and
$23 per month plus $.12 per record; and
(8) Scofflaw remarks (inquiry, addition, or deletion) - deposit of $500, minimum balance of $350 and $23 per run plus $.12 per
record.
(e) Texas governmental entities, as defined in Government
Code §2252.001, the Texas Law Enforcement Telecommunication
System, and toll project entities, as defined by Transportation Code
§372.001, are exempt from the payment of fees, except for the
fees listed in [Exemption applicability. The exemption granted in
§217.123(c)(2)(B) of this title (relating to Access to Motor Vehicle
Records) does not apply to] subsection (d)(1), (6), or (8) of this section.
(f) Reciprocity agreements. The department may enter into
reciprocity agreements for records access with other governmental entities that may waive some or all of the fees established in this section.
§217.125. Additional Documentation Related to [Certain] Permitted
Uses.
(a) The department may require a requestor to provide reasonable assurance as to the identity of the requestor and that the use of motor vehicle records is only as authorized under Transportation Code [,]
§730.012(a). Where applicable, each requestor submitting a request for
motor vehicle records shall provide documentation satisfactory to the
department that they are authorized to request the information on behalf
of the organization, entity, [business] or government agency [entity]
authorized to receive the information.

(b) Requestors seeking personal information from motor vehicle records from the department for a permitted use listed in this subsection must submit additional documentation. [Disclosure under the
following permitted uses requires additional documentation submitted
to the department:]
(1) A
request
under
Transportation
Code[,]
§730.007(a)(2)(C) must include [requires submitting] the personal
information the business is attempting to verify against the
department's motor vehicle records and documentation sufficient to
prove the requestor is a business actively licensed by, registered with,
or subject to regulatory oversight by a government agency.
(2) A
request
under
Transportation
Code[,]
§730.007(a)(2)(D) must include [requires submitting] proof of a legal
proceeding, or if no proceeding has been initiated, proof the requestor
is in anticipation of litigation [proceeding].
(3) A
request
under
Transportation
Code[,]
§730.007(a)(2)(E) must include [requires submitting] documentation
sufficient to prove the requestor is employed in a researching
occupation.
(4) A
request
under
Transportation
Code[,]
§730.007(a)(2)(F) must include an active [requires submitting a]
license number provided by the Texas Department of Insurance
or an active out-of-state license number provided by the relevant
regulatory authority, an active [a] license number the insurance
support organization is working under, or proof of self-insurance.
(5) A
request
under
Transportation
Code[,]
§730.007(a)(2)(G) must include an active [requires submitting a]
license number provided by the Texas Department of Licensing and
Regulation or an active out-of-state license number provided by the
relevant regulatory authority.
(6) A
request
under
Transportation
Code[,]
§730.007(a)(2)(H) must include an active [requires submitting a]
license number provided by the Texas Department of Public Safety
or an active out-of-state license number provided by the relevant
regulatory authority.
(7) A
request
under
Transportation
Code[,]
§730.007(a)(2)(I) must include [requires submitting] a copy of an
active [the] commercial driver's license.
(8) A
request
under
Transportation
Code[,]
§730.007(a)(2)(J) must include [requires submitting] documentation
to relate the requested personal information with the operation of a
[private] toll transportation facility or another type of transportation
project as described by Transportation Code §370.003.
(9) A
request
under
Transportation
Code[,]
§730.007(a)(2)(K) must include [requires a consumer reporting
agency, as defined by the Fair Credit Reporting Act (15 U.S.C. §1681
et. seq.), to submit] documentation on official letterhead indicating a
permitted use for personal information, as defined by the Fair Credit
Reporting Act (15 U.S.C. §1681 et. Seq.) [that Act].
(10) A
request
under
Transportation
Code
§730.007(a)(2)(L) must include an active license number of a
manufacturer, dealership, or distributor issued by the department or an
active out-of-state license number provided by the relevant regulatory
authority.
(11) A
request
under
Transportation
Code
§730.007(a)(2)(M) must include an active license or registration
number of a salvage vehicle dealer, an independent motor vehicle
dealer, or a wholesale motor vehicle dealer issued by the department;
or an active license issued by the Texas Department of Licensing and

Regulation to a used automotive parts recycler; or other proof that
the requestor is subject to regulatory oversight by an entity listed in
Transportation Code §730.007(a)(2)(M)(iv).
(c) The department may require a requestor to provide additional information to clarify the requestor's use of the personal information under Transportation Code Chapter 730, if the reasonable assurances provided with the request are not satisfactory to the department. [Regarding §217.125(b)(4-6), the department may accept active
out-of-state licenses as documentation of a permitted use. Under this
subsection, the department will limit access to a record-by-record basis.]
§217.126. Limitations on [Resale and] Redisclosure.
(a) Authorized recipients may only [resell or] redisclose personal information from department motor vehicle records to other authorized recipients and not in the identical or substantially identical
format as disclosed [provided] by the department.
(b) The department may request information regarding how a
person to whom the authorized recipient may redisclose personal information represents to the authorized recipient that the person has a
permitted use under Transportation Code §730.007. [Authorized recipients may not resell or redisclose the entire motor vehicle records
database in its complete bulk format.]
(c) Any authorized recipient [reselling or] redisclosing personal information from department motor vehicle records must inform
the person to whom they are [reselling or] redisclosing of their obligations under Transportation Code [,] Chapter 730 and this subchapter.
(d) An authorized recipient who resold personal information
from department motor vehicle records prior to June 18, 2021, is subject to the limitations in this section for that resale. [Any authorized
recipient is responsible for misuse of personal information by any person to whom they redisclosed the information receiving their version
of the information, regardless of whether the authorized recipient approved or was aware of subsequent transfers of the information.]
§217.127. Records Maintained by Recipients Who [Resell or] Redisclose Personal Information.
(a) Authorized recipients who [resell or] redisclose personal
information from department motor vehicle records are required to
maintain records of that transaction.
(b) Records must be maintained for not less than five years and
must include:
(1) the name and contact information of any person to
whom the authorized recipient [recipient of resold or] redisclosed
personal information from the department [contained in] motor vehicle
records, including both the individual's name and the organization or
entity with which the individual is associated, when known;
(2) the person's permitted use under Transportation Code
§730.007 for [which] the personal information from the department
motor vehicle records [were released], and any [or] documentation the
authorized recipient received related to the person's permitted use [in
accordance with §217.125(b)];
(3) the quantity of motor vehicle records redisclosed [sold
or disclosed] to the [each subsequent] person under each permitted use;
(4) a statement [by the authorized recipient] specifying
what data was [resold or] redisclosed and in what format; and
(5) [any other] documentation of any [the] agreement
between the authorized recipient and the person to whom the authorized recipient redisclosed [to resell or redisclose] personal information
from department [contained in] motor vehicle records.
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(c) An authorized recipient who resold personal information
from department motor vehicle records prior to June 18, 2021, must
maintain records of those transactions for five years.
§217.128. Department Review of Recipient's Records of [Resale or]
Redisclosure.
(a) The department may [has the authority to] request and
review records maintained under §217.127 of this title (relating to
Records Maintained by Recipients Who Redisclose Personal Information) [kept by all authorized recipients who resell or redisclose
personal information].
(b) The department will [This] request records from authorized recipients [will be made] in writing.
(c) Failure to fully respond to the department's request
may result in a cessation of information under Transportation Code
§730.014(g). If the authorized recipient has not provided the requested
records to the department within 30 days after the department's request, the department may terminate the contract with the authorized
recipient. [The requested records must be provided to the department
within 30 days of the request.]
[(d) Failure to fully respond to the department's request may
result in termination of access to motor vehicle records under Transportation Code, §730.007.]
[(e) Upon receipt of the requested records, the department will
evaluate the records for compliance with the service agreement, applicable statutes, and rules.]
[(f) If it is determined that an authorized recipient is not in
compliance with the service agreement, applicable statutes, and rules,
the service agreement may be terminated.]
§217.129. Ineligibility to Receive Personal Information Contained in
Motor Vehicle Records.
(a) The department may deny a request for or cease disclosing
personal information contained in the department's [requestor's access
to] motor vehicle records if it determines withholding the information
benefits the public's interest more than releasing the information.
(b) If the department determines an authorized recipient [of
motor vehicle records] has violated a [clause or] term or condition of a
contract with the department to access motor vehicle records [the service agreement,] and the department terminates the contract [that service agreement has been terminated], that authorized recipient cannot
enter into a subsequent contract with the department to access motor
vehicle records [service agreement] unless approved to do so under
§217.130 of this title (relating to Approval for Persons Whose Access
to Motor Vehicle Records Has Previously Been Terminated).
(c) Termination of a contract with the department to access
motor vehicle records [the service agreement] caused by any member
of an organization [a business, partnership,] or entity shall be effective on the whole organization or entity. Subsequent organizations or
entities [businesses] formed by any member, officer, partner, or affiliate of an organization or entity whose contract with the department to
access motor vehicle records [service agreement] has been terminated
cannot enter into a subsequent contract with the department to access
motor vehicle records, unless approved to do so under §217.130 of this
title (relating to Approval for Persons Whose Access to Motor Vehicle
Records Has Previously Been Terminated) [will also be ineligible to
receive].
§217.130. Approval for Persons Whose Access to Motor Vehicle
Records Has Previously Been Terminated.
(a) A requestor seeking a contract with the department to access motor vehicle records who has had a previous contract to access
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motor vehicle records [whose service agreement was previously] terminated by the department for reasons other than the failure to maintain
minimum balance requirements in an adjustable account, but who is
not subject to Transportation Code [,] §730.016, shall submit a written
request for reapproval on the form required by the department.
(b) In addition to the requirements of §217.123 of this title (relating to Access to Motor Vehicle Records), the request for reapproval
must contain:
(1) any documents indicating remedial efforts the requestor
has undertaken to prevent the unlawful disclosure of personal information from department motor vehicle records; [,]
(2) any documents indicating agreements between the requestor and any person to whom the requestor has reason to believe it
will redisclose personal information from the department [third parties
receiving resold or redisclosed] motor vehicle records; [,] and
(3) a statement that the requestor will notify the department before [reselling or] redisclosing any personal information from
the department motor vehicle records for a [the] time period prescribed
by the department, including all of the information required under
§217.127(b) of this title (relating to Records Maintained by Recipients
Who [Resell or] Redisclose Personal Information). [The notification
must include the name, address, and contact information of the third
party requesting resold or redisclosed motor vehicle records, and must
include the form(s) used to verify the third party's lawful purpose in
obtaining motor vehicle records.]
(c) Failure to comply with [any of the terms of] this section
or a re-offense of a contract with the department to access motor vehicle records [the service agreement] will result in the termination of the
contract [service agreement] and the permanent ineligibility [inability]
to receive motor vehicle records from the department under Transportation Code §730.007.
§217.131. Notices Regarding Unauthorized Recipient.
(a) For the purposes of this section, a requestor includes a person, the state, or an agency of this state that previously received personal information from department motor vehicle records.
(b) A requestor who is not an authorized recipient must, not
later than 90 days after the date the requestor becomes aware that the
requestor is not an authorized recipient, delete from the requestor's
records any personal information received from the department that
the requestor is not permitted to receive and use under Transportation
Code Chapter 730.
(c) A requestor who becomes aware that the requestor is not
an authorized recipient must promptly notify the department that the
requestor is not an authorized recipient and provide the date they became aware.
(d) If the department becomes aware that the requestor is not
an authorized recipient before receiving notice from the requestor, the
department will send a written notice to the requestor stating that the
requestor is not an authorized recipient. If the requestor was not already
aware that it is not an authorized recipient, within 90 days from the date
the department sends its notice under this subsection, requestor must
delete any personal information received from the department that the
requestor is not permitted to receive and use under Transportation Code
Chapter 730.
(e) A requestor who becomes aware that the requestor is not
an authorized recipient must notify the department when all the department's personal information has been deleted.
§217.132. Notices Regarding Ineligibility.

(a) A person who becomes ineligible to receive personal information under Transportation Code §730.016 must notify the department of the basis of the person's ineligibility within 15 days of the
court's conviction or final determination.
(b) A person who becomes ineligible to receive personal information under Transportation Code §730.016 must notify the department when all of the personal information received from the department under Transportation Code Chapter 730 has been deleted from
the person's records.
§217.133.

Annual Report.

(a) An authorized recipient under a bulk contract must electronically submit an annual report, on a form prescribed by the department, on or before October 1st of each year for the 12-month period
beginning September 1st of the preceding year.
(b) An annual report must include information regarding any
third party to which the authorized recipient redisclosed personal information from department motor vehicle records during the reporting
period, including:
(1) the name of the third party, including both the individual and the organization or entity with which the individual is associated, when known; and
(2) the third party's permitted uses under Transportation
Code §730.007 for the redisclosed motor vehicle records.
(c) An annual report must include the signature of the requestor or, if the requestor is an organization or entity, the signature of
an officer or director of the requestor certifying that all statements in
the annual report are true and correct.
(d) An authorized recipient under a bulk contract may request
an extension of time to submit an annual report by sending a written
request to the department no later than September 1st of the year the annual report is required to be submitted. The request for extension must

include proof of an event that is beyond the control of the authorized
recipient and prevents the timely submission of the annual report. The
department may grant an extension for submission of the annual report
to no later than December 1st of the year the annual report is required
to be submitted.
(e) If an authorized recipient under a bulk contract fails to
timely submit the annual report or request an extension under subsection (d) of this section, the department may cease disclosing motor vehicle records until the annual report is submitted to the department. If
an authorized recipient fails to submit an annual report by December
1st of the year the annual report is required to be submitted, then the
department may terminate the bulk contract.
(f) If a person cancels or the department terminates a bulk contract, the person must submit a final report containing all the information required under subsection (b) of this section relating to all personal
information from department motor vehicle records redisclosed since
the last annual report or, if the person has never submitted an annual report, since the execution of the bulk contract. The person must submit
this report by the 90th day after the date of the cancellation or termination of the bulk contract.
The agency certifies that legal counsel has reviewed the proposal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on July 11, 2022.
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