PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 56. DISTRICT AND COUNTY
ATTORNEY REPORTING REQUIREMENTS
1 TAC §§56.1 - 56.9

The Office of the Attorney General (OAG) proposes new Chap-
ter 56 in Title 1 of the Texas Administrative Code (TAC), relating
to reporting requirements for District Attorneys and County Attor-
neys presiding in a district or county with a population of 250,000
or more persons. Proposed new Chapter 56 consists of §§56.1 -
56.9. Proposed new Chapter 56 is necessary to implement Gov-
ernment Code §41.006.

EXPLANATION AND JUSTIFICATION OF RULES

Texas Government Code §41.006 states that district and county
attorneys shall report to the OAG the information from their dis-
tricts and counties that the OAG desires relating to criminal mat-
ters and interests of the state. Section 41.006 also states that
the reports must be submitted to the OAG at the times and in
the form the OAG directs. Proposed new Chapter 56 is neces-
sary to implement §41.006 because it prescribes the time, form,
and content of reports the OAG requires from certain district and
county attorneys' offices.

SECTION-BY-SECTION SUMMARY

Proposed new §56.1 specifies that District Attorneys and County
Attorneys presiding in a district or county with a population of
250,000 or more are required to submit quarterly and annual
reports relating to criminal matters and the interests of the state
to the OAG in a manner prescribed by the OAG.

Proposed new §56.2(1) defines the term "case file" as all docu-
ments, notes, memoranda, and communications, whether hand-
written or typed. The term includes, but is not limited to emails,
instant messages, text messages, direct messages, social me-
dia messages, and handwritten notes. The term includes all
drafts and final copies produced within or received by the re-
porting entity's office, including work product and otherwise priv-
ileged and confidential matters.

Proposed new §56.2(2) defines the term "correspondence" as
any official or unofficial emails, letters, memoranda, instant mes-
sage, text message, direct message, social media message, or
notes received or issued by the reporting entity's office.

Proposed new §56.2(3) defines the term "fiscal year" as the
twelve-month period between September 1 and August 31.

Proposed new §56.2(4) defines the term "reporting entity" as any
office of a District Attorney or County Attorney serving a popula-
tion of 250,000 or more.

Proposed new §56.2(5) defines the term "violent crime" to in-
clude, butis not limited to, capital murder, murder, or other felony
homicide, aggravated assault, sexual assault of an adult or child,
indecency with a child, family violence assault, robbery or aggra-
vated robbery, burglary, theft, and automobile theft. The term
also includes any attempt to commit such crimes.

Proposed new §56.3(a) specifies the content of the reports that
must be provided to OAG on a quarterly each fiscal year.

Proposed new §56.3(b) specifies that the reporting requirement
applies to all events occurring after the rule's final promulgation
in the Texas Register. Proposed new § 56.3(b) also specifies
that the reporting requirement applies to all events that occurred
between January 1, 2023, and the effective date of the rule un-
less (1) the reporting entity obtains a waiver; (2) the reporting
entity files a sworn affidavit that the information was the exclu-
sive product of a previous District Attorney or County Attorney
and is not reflective of the reporting entity's operations due to
a formal change in policy, which must be described in detail; or
(3) the reporting entity files a sworn affidavit that the information
cannot be produced because it was destroyed or discarded pur-
suant to a legitimate document retention policy that existed prior
to the effective date of this rule.

Proposed new §56.3(c) specifies that all information for which
the relevant reporting event occurs after the effective date of the
rule is due within 30 days of the beginning of each new fiscal
quarter for all reportable events that occurred in the prior fiscal
quarter. Proposed new §56.3(c) also specifies that all informa-
tion for which the relevant reporting event occurs between Jan-
uary 1, 2021, and the date this final rule is promulgated in the
Texas Register is due within 60 days of the effective date of this
rule.

Proposed new §56.4 specifies the content of reports that must
be provided to OAG on an annual basis. The information must
be submitted to OAG on the last business day of January each
year for the prior 12 months.

Proposed new §56.5 specifies that each District Attorney and
each County Attorney that is subject to the reporting require-
ments must implement a reasonable document retention policy
in order to preserve all document subject to the reporting require-
ments. The policies must, at a minimum, preserve documents
for two years after the time when they are due to be reported.

Proposed new §56.6 specifies that if OAG believes a reporting
entity has failed to comply with Chapter 56, the OAG may send
a notice to the reporting entity notifying the reporting entity of its
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failure to comply. A reporting entity has 15 days after receipt of
the notice to remedy its noncompliance.

Proposed new §56.7 specifies that if a District Attorney or County
Attorney intentionally violates proposed new Chapter 56, the
Attorney General can (1) file a petition for removal of the Dis-
trict Attorney or County Attorney under Local Government Code
87.015; (2) file a petition for quo warranto under Civil Practice
and Remedies Code 66.002; or (3) file a petition for an injunc-
tion in a civil proceeding ordering the District Attorney or County
Attorney to comply.

Proposed new §56.8 specifies the makeup and responsibilities
of the Oversight Advisory Committee as it relates to proposed
new Chapter 56.

Proposed new §56.9 specifies that the application of every pro-
vision in the proposed rule is severable from the rest, if a court
finds a provision to be invalid or unconstitutional.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

Josh Reno, the Deputy Attorney General for Criminal Justice,
has determined that for the first five-year period the proposed
rules are in effect, enforcing or administering the rules does not
have foreseeable implications relating to cost or revenues of
state government. There may be minimal costs to local govern-
ments for gathering and submitting quarterly and yearly reports
to OAG, however, the gathering and submitting of the required
reports can likely be absorbed into reporting entities' ongoing op-
erations with minimal, if any, fiscal impact.

District Attorneys and County Attorneys must report "information
from their districts and counties that the attorney general desires
relating to criminal matters and the interests of the state." Texas
Government Code § 41.006. The proposed rules prescribe the
information that the attorney general so desires relating to crim-
inal matters. Accordingly, the proposed rules do not have an
impact beyond that of the statute.

PUBLIC BENEFIT AND COST NOTE

Mr. Reno has determined that for the first five-year period
the proposed rules are in effect, the public will benefit through
clear procedures and standards for Texas District Attorneys and
County Attorneys to submit quarterly and annual reports to the
Attorney General's Oversight Advisory Committee. The public
can confirm compliance with these standards.

Mr. Reno has also determined that for each year of the first five-
year period the proposed rules are in effect, there are minimal,
if any, anticipated economic costs to entities that are required to
comply with the proposed rules.

IMPACT ON LOCAL EMPLOYMENT OR ECONOMY

Mr. Reno has determined that the proposed rules do not have
an impact on local employment or economies because the pro-
posed rules only impact governmental bodies. Therefore, no lo-
cal employment or economy impact statement is required under
Texas Government Code §2001.022.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES

Mr. Reno has determined that for each year of the first five-year
period the proposed rules are in effect, there will be no foresee-
able adverse fiscal impact on small business, micro-businesses,
or rural communities as a result of the proposed rules.

Since the proposed rules will have no adverse economic effect
on small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, is not required.

TAKINGS IMPACT ASSESSMENT

The OAG has determined that no private real property interests
are affected by the proposed rules, and the proposed rules do
not restrict, limit, or impose a burden on an owner's rights to the
owner's private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT

In compliance with Texas Government Code §2001.0221, the
agency has prepared a government growth impact statement.
During the first five years the proposed rules are in effect, the
proposed rules:

- will not create a government program;

- will not require the creation or elimination of employee posi-
tions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not lead to an increase or decrease in fees paid to a state
agency;

- will create a new regulation;
- will not repeal an existing regulation;

- will result in a decrease in the number of individuals subject to
the rule; and

- will not positively or adversely affect the state's economy.
REQUEST FOR PUBLIC COMMENT

Written comments on the proposed rules may be submitted
electronically to the OAG's Open Records Division by email to
OAGRuleCommentsCh56@oag.texas.gov, or by mail to Josh
Reno, Attn: Rule Comments, Office of the Attorney General,
P.O. Box 12548, Austin, Texas 78711-2548. Comments will be
accepted for 30 days following publication in the Texas Register.

To request a public hearing on the proposal, submit a request
before the end of the comment period by email to OAGRuleCom-
mentsCh56@oag.texas.gov, or by mail to Josh Reno, Attn Rule
Comments, Office of the Attorney General, P.O. Box 12548,
Austin, Texas 78711-2548.

STATUTORY AUTHORITY

New 1 TAC Chapter 56 is proposed pursuant to Texas Govern-
ment Code §41.006.

CROSS-REFERENCE TO STATUTE. This regulation clarifies
Texas Government Code §41.006. No other rule, regulation, or
law is affected by this proposed rule.

§56.1. General Reporting Requirements.

District Attorneys and County Attorneys presiding in a district or
county with a population of 250,000 or more persons shall submit
quarterly and annual reports relating to criminal matters and the
interest of the state to the Office of the Attorney (OAG) in a manner
prescribed by the OAG and as set forth in this chapter. If needed the
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OAG will post reporting instructions, guidance, and examples on the
OAG's website for reference.

§56.2.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) "Case file" means all documents, notes, memoranda,
and communications, whether handwritten, typed, electric, or other-
wise, including but not limited to all emails, instant messages, text
messages, direct messages, social media messages, handwritten notes,
and typed or handwritten memoranda, whether a draft or final copy,
produced within or received by the reporting entity's office, including
work product and otherwise privileged and confidential matters.

(2) "Correspondence" means any email, letter, memoran-
dum, instant message, text message, direct message, social media mes-
sage, note, or otherwise, received or issued by an employee of the re-
porting entity.

(3) "Fiscal Year" means the period of September 1 through
August 30, of each calendar year.

(4) "Reporting entity" means the office of a District Attor-
ney or County Attorney serving a population of 250,000 or more per-
sons.

(5) "Violent crime" includes but is not limited to capital
murder, murder, other felony homicides, aggravated assault, sexual as-
sault of an adult, indecency with or sexual assault of a child, family vi-
olence assault, aggravated robbery or robbery, burglary, theft, automo-
bile theft, any crime listed in Code of Criminal Procedure § 17.50(3),
and any attempt to commit such crimes.

§56.3.  Quarterly Reporting Requirements.

(a) Content of reports. Reporting entities shall provide the fol-
lowing information to the OAG quarterly each Fiscal Year.

(1) The case file regarding any decision to indict a peace

officer;

(2) The case file regarding any decision to indict a poll
watcher;

(3) The case file in any prosecution where a defendant has
raised a justification under Chapter 9 of the Penal Code, Subchapters
C and/or D;

(4) The case file for any case where a recommendation is
made to a judicial body that a person subject to a final judgment of con-
viction be released from prison before the expiration of their sentence;

(5) The case file regarding any prosecution for which the

(10) All correspondence with any employee of a federal
agency regarding a decision whether to indict an individual;

(11) All correspondence with any non-profit organization
regarding a decision whether to indict an individual; and

(12) Correspondence or other records memorializing assis-
tant district attorney or assistant county attorney resignations or termi-
nations and the reasons therefore where a complaint was made, for-
mally or informally, by the assistant district attorney or assistant county

attorney.
(b) Applicability and Reporting Requirements

(1) A reporting entity must submit all information in sub-
section (a) of this section for which the relevant reporting event occurs.

(2) A reporting entity must submit all information in sub-
section (a) of this section for a which a reporting event occurred be-
tween January 1, 2021, and the effective date of this rule, unless:

(A) The reporting entity obtains a written exception, in
whole or in part, from the OAG;

(B) The reporting entity provides a sworn affidavit that
states the information:

(i) Was the exclusive product of a previous District
or County Attorney; and

(i) Is not reflective of the reporting entity's current
operations due to a formal change in the office's policies, and the formal
change is described in detail and transmitted to the Oversight Advisory

(C) The reporting entity provides a sworn affidavit that
states the information cannot be produced because it was destroyed or
otherwise discarded pursuant to a bona fide document retention policy
that existed prior to the effective date of this rule and that is described
in detail and transmitted to the Oversight Advisory Committee.

(c) Timing of reports

(1) Reports for information under subsection (b)(1) of this
section are due within 30 days of the beginning of each new fiscal quar-
ter for all reporting events that occurred in the prior fiscal quarter.

(2) Reporting of information under subsection (b)(2) of this
section is due within 60 days of the effective date of this rule.

§56.4.  Annual Reports.

Reporting entities must submit electronic copies of the following in-
formation for the prior 12 months in a form prescribed by the OAG no
later than the last business day of January of each year:

Texas Governor has announced that The Office of the Texas Governor
is considering a pardon;

(6) The case file regarding any prosecution for which the

(1) All policies, rules, and orders, including internal oper-
ating procedures and public policy documents, that were modified dur-
ing the prior 12 months;

Attorney General, through the OAG's Oversight Advisory Committee,
has concluded there are substantial doubts whether probable cause ex-
ists to support a prosecution;

(7) _All correspondence regarding any decision not to indict

(2) A list of all local, county, state, and federal ordinances,
statutes, laws, and rules for which the reporting entity files reports,
whether that requirement is regular or arises upon the occurrence of
an event;

a person who was arrested by the Texas Department of Public Safety
for a violent crime;

(8) All correspondence regarding any decision not to indict

(3) A report providing individual expenditures and pur-
chases made based on funds or assets received through civil asset
forfeiture;

a person who was arrested for committing a violent crime;

(9) All correspondence and other documentation describ-

(4) A report providing all information regarding funds ac-
cepted by the commissioners court of their county pursuant to Texas

ing and analyzing a reporting entity's policy not to indict a category or

Government Code §41.108 that were passed on to the reporting entity.

sub-category of criminal offenses;

The reporting entity must detail how much of the funds were passed
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on to the reporting entity and provide a detailed accounting of how the

that provision shall be severed and be unaffected. All constitutionally

reporting entity disposed of any funds received; and

(5) A report providing all information regarding funds ac-
cepted by the commissioners court of their county pursuant to Tex.
Gov. Code Sec. 41.108 that were not passed on to the reporting en-
tity, but were used to benefit the reporting entity, its personnel, or its
operations. The report must include any correspondence regarding ac-

valid applications of this rule shall be severed from any applications
that a court finds to be invalid, leaving the valid applications in force,
because it is the Attorney General's intent and priority that the valid
applications be allowed to stand alone.

(b) Ifany court declares or finds a provision of this rule facially
unconstitutional, when discrete applications of that provision can be

cepted funds, as well as a detailed account of how the funds were used

enforced without violating the United States Constitution and Texas

to benefit the reporting entity, its personnel, or its operations.

§56.5.  Document Retention.

Reporting entities must implement document retention policies reason-

Constitution, those applications shall be severed from all remaining
applications of the provision, and the provision shall be interpreted as if
the Attorney General had enacted a provision limited to circumstances
for which the provision's application will not violate the United States

ably designed to preserve all documents which are, or may be, subject

Constitution or Texas Constitution.

to these reporting requirements. Reasonable document retention poli-
cies must at a minimum preserve documents until two years after the
time when they are due to be reported.

$56.6.  Overdue Reports.

If an entity fails to comply with this chapter, in whole or in part, the
OAG may send notice to the reporting entity identifying the reporting

(c) The Attorney General further declares that he would have
promulgated this rule, and each provision and all constitutional appli-
cations of this rule, irrespective of the fact that any provision or appli-
cation of this rule were to be declared unconstitutional.

(d) If any provision of this rule is found by any court to be
unconstitutionally vague, the applications of that provision that do not

entity of its failure to comply. A reporting entity must remedy the iden-

present constitutional vagueness problems shall be severed and remain

tified reporting failure within 15 days after receipt of notice.
$56.7.
If areporting entity intentionally violates §56.5 or §56.6 of this chapter:

Compliance.

(1) The OAG may file a petition for removal of the District
or County Attorney under Local Gov't Code 87.015 for official mis-
conduct or incompetency;

(2) The OAG may file a petition for quo warranto under
Civil Practice and Remedies Code 66.002 for the performance of an
act that by law causes the forfeiture of the County or District Attorney's
office; or

(3) The OAG may initiate a civil proceeding for an injunc-
tion to order the County or District Attorney to comply with this chap-
ter.

$56.8.  Oversight Advisory Committee.

(a) The Attorney General may establish an Oversight Advi-
sory Committee composed of three members of the Office of the At-
torney General designated by the Attorney General.

(b) The Oversight Advisory Committee may publish on the
OAG's website any necessary forms or coordinating instructions for

submitting reports.

(1) In the absence of a form or coordinating instruction,
District and County Attorneys are to use their discretion with respect

to reporting format.
(2) Reporting entities must submit required case files and

correspondence to the OAG via email if electronic service is possible,
otherwise by certified mail.

(c) The Oversight Advisory Committee may issue clarifying
instructions to reporting entities about the scope of their obligations
under these rules.

(d) The Oversight Advisory Committee may issue notifica-
tions of Overdue Reports under §56.6 of this Chapter.

$56.9. Severability.

(a) If any application of any provision of this rule is found by
a court to be invalid or unconstitutional, the remaining applications of

in force.

(e) No court should decline to enforce the severability require-
ments of this rule on the ground that severance would rewrite the rule
or involve the court in rulemaking activity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400832

Justin Gordon

General Counsel

Office of the Attorney General

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 565-8064

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 382. WOMEN'S HEALTH SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§382.1, concerning Introduction; §382.5, concerning Definitions;
§382.7, concerning Client Eligibility; §382.9, concerning Appli-
cation and Renewal Procedures; §382.15, concerning Covered
and Non-covered Services; §382.17, concerning Health-Care
Providers; §382.101, concerning Introduction; §382.105,
concerning Definitions; §382.107, concerning Client Eligibil-
ity; §382.109, concerning Financial Eligibility Requirements;
§382.113, concerning Covered and Non-covered Services;
§382.115, concerning Family Planning Program Providers;
§382.119, concerning Reimbursement; §382.121, concerning
Provider's Request for Review of Claim Denial; §382.123, con-
cerning Record Retention; §382.125, concerning Confidentiality
and Consent; and §382.127, concerning FPP Services for
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Minors; and proposes the repeal of §382.3, concerning Non-en-
tittement and Availability; and §382.11, concerning Financial
Eligibility Requirements.

BACKGROUND AND PURPOSE

The primary purpose of the proposal is to update eligibility
and other Medicaid requirements in the Healthy Texas Women
(HTW) program to describe the agency's compliance with the
HTW Section 1115 Demonstration that was approved by the
Centers for Medicare and Medicaid Services on January 22,
2020, and transitioned the majority of the program into Medicaid.
For eligible minors, the HTW program remains fully funded by
state general revenue.

Another purpose of the proposal is to comply with Texas Health
and Safety Code §32.102, added by Senate Bill (S.B.) 750, 86th
Legislature, Regular Session, 2019, which requires HHSC to
provide enhanced postpartum care services, called HTW Plus,
to eligible clients. HHSC made HTW Plus available to eligible
clients enrolled in the HTW program beginning September 1,
2020.

Another purpose of the proposal is to comply with Texas Health
and Safety Code §31.018, also added by S.B. 750, to include
a requirement for women in HTW to receive referrals to the Pri-
mary Health Care Services Program.

Another purpose of the proposal is to make conforming amend-
ments to the Family Planning Program (FPP) rules where nec-
essary and update covered and non-covered services for HTW
and FPP.

Other non-substantive clarifying changes were made throughout
the rules.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §382.1, Introduction, replaces ref-
erences to statutes that have expired with a reference to the orig-
inal bill in §382.1(b) and deletes "non-federally funded services"
from §382.1(c)(5) because it no longer applies to the majority of
the HTW program under the authority of the HTW Section 1115
Demonstration. The HTW Section 1115 Demonstration is state
and federally funded through Medicaid. The proposed amend-
ment also makes clarifications related to the use of state funds
and minor changes to use "HTW program" consistently.

The proposed repeal of §382.3, Non-entitlement and Availability,
deletes the rule as no longer necessary because it is no longer
applicable to the HTW Section 1115 Demonstration. Within Med-
icaid, HTW is an entitlement program.

The proposed amendment to §382.5, Definitions, deletes the
definition for "elective abortion" and adds a definition for "abor-
tion" that aligns with the Texas Health and Safety Code. The
proposed amendment adds definitions for "CHIP" and "HTW
Plus" because they are new terms used in the proposed rules.
The proposed amendment revises the terms “client," "cov-
ered service," "HTW," "HTW Provider," "Medicaid," "third-party
resource," and "unintended pregnancy." The proposed amend-
ment to "covered service" clarifies that a service reimbursable
under the HTW program includes HTW Plus services to comply
with Texas Health and Safety Code §32.102. The proposed
amendments to "HTW" and "Medicaid" clarify that the terms
refer to programs. The proposed amendment to "HTW Provider"
specifies that HTW providers must be enrolled in the Texas
Medicaid program and may also have a cost reimbursement
contract with HHSC. The proposed amendment to "third-party

resource" complies with federal Medicaid third-party resource
requirements. The proposed amendment to "unintended preg-
nancy" makes the term plural to conform with the usage of the
term in §382.1. The proposed amendment deletes the terms
"child," "contraceptive method," "corporate entity," "health care
provider," and "health clinic" because they are no longer used
in Chapter 382, Subchapter A.

The proposed amendment to §382.7, Client Eligibility, updates
eligibility requirements in the HTW program to reflect changes
made to comply with the HTW Section 1115 Demonstration
and federal Medicaid requirements, as well as Texas Health
and Safety Code §32.102. The eligibility requirements updated
include income, citizenship, HTW Plus eligibility criteria, period
of eligibility, automatic eligibility determination, and third-party
resources. The proposed amendment updates rule references
and reformats the rule to improve readability of the rules.

The proposed amendment to §382.9, Application and Renewal
Procedures, revises the title of the section to "Initial Application
and Renewal Procedures." The proposed amendment also up-
dates §382.9(a) to specify that women apply for HTW using the
medical assistance application form and can apply for HTW on-
line. The proposed amendment in §382.9(h)(2) adds that HTW
clients can renew online. The proposed amendment complies
with the HTW Section 1115 Demonstration and federal Medicaid
requirements. The proposed amendment updates a rule refer-
ence and makes editorial changes to improve readability of the
rules.

The proposed repeal of §382.11, Financial Eligibility Require-
ments, deletes the rule because updated financial and income
eligibility requirements were added to proposed amended
§382.7, Client Eligibility.

The proposed amendment to §382.15, Covered and Non-cov-
ered Services, adds language on HTW Plus services in
§382.15(b) to comply with Texas Health and Safety Code
§32.102 and updates language on covered and non-covered
services for more specificity as to services available in the
HTW program. The proposed amendment clarifies that women
receiving HTW Plus services can also receive HTW services
listed in §382.15(a).

The proposed amendment to §382.17, Health-Care Providers,
revises the title of the section to "HTW Providers." The proposed
amendment also adds language to §382.17(a)(5) on require-
ments for HTW providers to refer women in HTW to HHSC pro-
grams like the Primary Health Care Services Program to com-
ply with Texas Health and Safety Code §31.018. The proposed
amendment to §382.17(e) changes the HTW provider require-
ment to certify compliance with §382.17(b) from annually to peri-
odically using an HHSC -approved form. The proposed amend-
ment deletes §382.17(h) because the initial certification period
for the HTW program has passed.

The proposed amendment to §382.101, Introduction, replaces
references to statutes that have expired with a reference to the
original bill in §382.1(b) and makes clarifications related to the
use of state funds and minor changes to use "FPP" consistently.

The proposed amendment to §382.105, Definitions, deletes the
definition for "elective abortion" and adds a definition for "abor-
tion" that aligns with the Texas Health and Safety Code. The
proposed amendment replaces the definition for "contractor" with
a definition for "grantee” to align current terminology. The pro-
posed amendment revises the terms "covered service," "Family
Planning Program provider," "Medicaid," "third-party resource,"
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and "unintended pregnancy." The proposed amendment to "cov-
ered service" clarifies the definition using plain language. The
proposed amendment to "Family Planning Program provider" re-
moves the term "health-care" as it is included in the definition.
The proposed amendment to "Medicaid" clarifies that the term
refers to a program. The proposed amendment to "third-party
resource" is consistent with third-party resource requirements
used in HTW. The proposed amendment to "unintended preg-
nancy" makes the term plural to conform with the usage of the
term in §382.101. The proposed amendment deletes the terms
"corporate entity," "contraceptive method," and "health clinic,"
because the terms are not used in Chapter 382, Subchapter B.

The proposed amendment to §382.107, Client Eligibility, im-
proves readability of the rules. The proposed amendment
removes Medicaid for Pregnant Women from adjunctive eligibil-
ity as that program provides full health benefits.

The proposed amendment to §382.109, Financial Eligibility Re-
quirements, improves readability of the rules.

The proposed amendment to §382.113, Covered and Non-cov-
ered Services, updates language on covered and non-covered
services for more specificity as to services available in FPP and
adds language on new services.

The proposed amendment to §382.115, Family Planning Pro-
gram Health-Care Providers, improves readability; makes con-
forming changes to use the term, "FPP provider," instead of,
"FPP health-care provider;" and revises the title of the section
to, "Family Planning Program Providers." The proposed amend-
ment to §382.115(e) changes the FPP provider requirement to
certify compliance with §382.115(b) from annually to before ini-
tially providing covered services using an HHSC-approved form.

The proposed amendment to §382.119, Reimbursement, makes
conforming changes to use the term, "FPP provider," instead of,
"FPP health-care provider."

The proposed amendment to §382.121, Provider's Request for
Review of Claim Denial, makes conforming changes to use the
term, "FPP provider," instead of, "FPP health-care provider."

The proposed amendment to §382.123, Record Retention,
makes conforming changes to use the term, "FPP provider,"
instead of, "FPP health-care provider."

The proposed amendment to §382.125, Confidentiality and
Consent, makes conforming changes to use the term, "FPP
provider," instead of, "FPP health-care provider."

The proposed amendment to §382.127, FPP Services for
Minors, makes conforming changes to use the term, "FPP
provider," instead of, "FPP health-care provider."

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
there will be an estimated additional cost to state government
as a result of enforcing and administering the rules as proposed.
The additional cost is due to HHSC's reimbursement for addi-
tional services provided through the HTW Plus and FPP service
arrays.

The effect on state government for each year of the first five
years the proposed rules are in effect is an estimated cost
of $2,047,918 in fiscal year (FY) 2024, $8,823,739 in FY
2025, $10,904,489 in FY 2026, $11,218,855 in FY 2027, and
$11,550,379 in FY 2028.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will not require an in-
crease in future legislative appropriations;

(4) the proposed rules will not require an increase in fees paid to
HHSC;

(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand and repeal existing rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) HHSC has insufficient information to determine the proposed
rule's effect on the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities related to the rule as there is no requirement to alter
current business practices. In addition, no rural communities
contract with HHSC in any program or service affected by the
proposed rule.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons; are necessary to receive a source of federal funds or com-
ply with federal law; and are necessary to implement legislation
that does not specifically state that §2001.0045 applies to the
rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, women
in their postpartum period will be able to receive additional HTW
Plus benefits for 12 months and improve continuity of care be-
tween Medicaid or CHIP and HTW. Additionally, the rules are
expected to maintain or decrease the number of Medicaid and
CHIP paid deliveries, which will reduce annual expenditures for
prenatal, delivery, and newborn and infant care.

Michelle Alletto, Chief Program and Services Officer, has deter-
mined that for the first five years the rules are in effect, clients
receiving services through FPP will have access to an improved
array of benefits to promote health and well-being.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause HTW and FPP services are available at no cost to the
public and providers are reimbursed by HHSC for HTW and FPP
covered services, including additional HTW Plus services.

TAKINGS IMPACT ASSESSMENT
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HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R082" in the subject
line.

SUBCHAPTER A. HEALTHY TEXAS WOMEN
1 TAC §§382.1, 382.5, 382.7, 382.9, 382.15, 382.17
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which authorizes the Executive Com-
missioner of HHSC to adopt rules as necessary to carry out
the commission's duties; and Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which au-
thorize HHSC to administer the federal medical assistance (Med-
icaid) program.

The amendments also affect Texas Health and Safety Code
§8§31.018 and 32.102.

§$382.1.  Introduction.

(a) Governing rules. This subchapter sets out rules govern-
ing the administration of the Healthy Texas Women (HTW) program
[(HFW)].

(b) Authority. This subchapter is authorized generally by
Senate Bill 200, 84th Legislature, Regular Session, 2015 [Fexas
Government Code §531-020Ha)2)}C)], which transferred [transfers]
client services functions performed by the Texas Department of State
Health Services to HHSC and required [; and Fexas Geovernment
Code §531.0204; which requires] the HHSC Executive Commissioner
to develop a transition plan which includes an outline of HHSC's
reorganized structure and a definition of client services functions.

(c) Objectives. The HTW program is established to achieve
the following overarching objectives:

(1) to increase access to women's health and family plan-
ning services to:

(A) avert unintended pregnancies;

(B) positively affect the outcome of future pregnancies;
and

(C) positively impact the health and wellbeing of
women and their families;

(2) to implement the state policy to favor childbirth and
family planning services that do not include elective abortion or the
promotion of elective abortion within the continuum of care or services;

(3) to ensure the efficient and effective use of state funds in
support of these objectives and [to aveid the direet or indireet use of]
that state funds are not directly or indirectly used to promote or support
elective abortion;

(4) toreduce the overall cost of publicly-funded health care
(including federally-funded health care) by providing low-income Tex-
ans access to safe, effective services that are consistent with these ob-
jectives; and

(5) to enforce Texas Human Resources Code §32.024(c-1)
and any other state law that regulates the delivery of HTW [nen-fed-

erally funded family planning| services, to the extent permitted by the
Constitution of the United States.

$382.5.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Abortion--As defined in Texas Health and Safety Code
§245.002.

() [(D)] Affiliate--

(A) An individual or entity that has a legal relationship
with another entity, which relationship is created or governed by at least
one written instrument that demonstrates:

(i) common ownership, management, or control;
(i) a franchise; or

(iii)  the granting or extension of a license or other
agreement that authorizes the affiliate to use the other entity's brand
name, trademark, service mark, or other registered identification mark.

(B) The written instruments referenced in subparagraph
(A) of this definition may include a certificate of formation, a fran-
chise agreement, standards of affiliation, bylaws, articles of incorpora-
tion or a license, but do not include agreements related to a physician's
participation in a physician group practice, such as a hospital group
agreement, staffing agreement, management agreement, or collabora-
tive practice agreement.

(3) [2)] Applicant--A female applying to receive services
in the [wnder] HTW program, including a current client who is applying
to renew.

(4) [€3)] Budget group--Members of a household whose
needs, income, resources, and expenses are considered in determining
eligibility.

H4) Child—-An adoptive; step; or natural child whe is under
19 years of age]

(5) CHIP--The Texas State Children's Health Insurance
Program.

(6) [€5)] Client--A female who is enrolled in the [reeeives
services through] HTW program.

p%e;;e me}udmg a fer—piﬂeﬁ{ or nonprofit corporation, a partnership,
era proprietorshipd
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(7) [€8)] Covered service--A service that is reimbursable
under the HTW program, including HTW Plus services [medieal proee-
durc for which HTW will reimburse an enrolled health-carc provider].

H9) Elective abertion—The intentional termination of &

pregnant; using any means that is reasonably likely to cause the death

HA) to terminate a pregnaney that resulted from an aet
of rape or ineest;}

{B) in a ease in which a female suffers from a physieal

lisorder. ical disability. or physical il ineluding a lif |

gering physical condition caused by or arising from the pregnaney; that
wotuld; as certified by a physician; place the female in danger of death
or risk of substantial impairment of a major bodily function unless an

S in a ease in which a fetus has a life-threatening
physical eondition that; in reasonable medical judgment; regardless of
the womb-}

(8) [€H9)] Family planning services--Educational or com-
prehensive medical activities that enable individuals to determine
freely the number and spacing of their children and to select the means
by which this may be achieved.

(9) [@D] Federal poverty level--The household income
guidelines issued annually and published in the Federal Register by
the United States Department of Health and Human Services.
laberatery; or rural health eenterd
prehensive preventive and primary health eare services to outpatient
sis and treatment of both acute and chronic illnesses and conditions in
three or more organ systems. The term does not include a elinie spe-

o living in fami . ices.]

(10) [E&4)] HHSC--The Texas Health and Human Services

Commission or its designee.

(11)  HTW Plus--Healthy Texas Women Plus. An enhanced
postpartum services package for women enrolled in the HTW program
who are eligible for the services.

(12) [E&5)] HTW program--The Healthy Texas Women
program. A program administered by HHSC as outlined in this
subchapter.

(13) [(46)] HTW provider--A [health-eare] provider that is
enrolled in the Texas Medicaid program and is qualified to perform
covered services in the HTW program. An HTW provider with a cost
reimbursement contract with HHSC may be reimbursed for providing
[contracted with HHSC to previde] additional services as described in
§382.21(a)(2) of this subchapter (relating to Reimbursement).

(14) [ED] Medicaid program--The Texas Medical Assis-
tance Program, a joint federal and state program provided for in Texas
Human Resources Code Chapter 32, and subject to Title XIX of the
Social Security Act, 42 U.S.C. §§1396 et seq.

(15)  [(+8)] Minor--In accordance with the Texas Family
Code, a person under 18 years of age who has never been married and
never been declared an adult by a court (emancipated).

(16) [E}9)] Third-party resource--A person or organization,
other than HHSC or a person living with a female [the] applicant or a
client, who may be liable as a source of payment of the female appli-
cant's or client's medical expenses, for example, a private health insur-
ance company or liability insurance company [(for example; & health
insuranee company)|.

(17) [26)] Unintended pregnancies--Pregnancies that
[pregnaney—Pregnaney] a female reports as either mistimed or unde-

sired at the time of conception.
(18) [2BH] U.S.C.--United States Code.
Client Eligibility.

§382.7.

(a) HTW Program Criteria. A female applicant is eligible for
the [te reeeive serviees through] HTW program if she:

(1) meets the following age requirements:
(A) is 18 through 44 years of age[; inclusive]; or

(B) is 15 through 17 years of age[; inclusive;] and has
a parent or legal guardian apply, renew, and report changes to her case
on her behalf;

(2) is not pregnant;

(3) meets the income eligibility requirements for the HTW
program as determined by HHSC in accordance with Chapter 366 Sub-
chapter K of this title (relating to Modified Adjusted Gross Income
Methodology) and her household income is equal to or less than 204.2
percent [has eountable income (as caleulated under §382. 11 of this sub-
execeed 200 pereent] of the federal poverty level;

4) isa:

(A) United States citizen;[;]
(B) a United States national;[;] or

(C) an alien who qualifies under §366.513 of this title
(relating to Citizenship) [§382:9¢g) of this subechapter (relating to Ap-
plication and Renewal Procedures)|;

(5) resides in Texas;

(6) does not currently receive benefits through another [&]
Medicaid program, CHIP [Children's Health Insurance Program|, or
Medicare Part A or B; and

(7) does not have creditable health coverage that covers the
services provided in the HTW program [prevides], except as specified
in subsection (f) [¢e)] of this section.

(b) HTW Plus Criteria.

(1) A client in the HTW program may also qualify to re-
ceive HTW Plus covered services if the client:

(A) meets the criteria in subsection (a) of this section;

and

(B) has been pregnant within the past 12 months.

(2) HTW Plus services are available to a client for a period
of not more than 12 months after the date of enrollment in the HTW

program.
©) [t5)] Age.
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(1) For purposes of subsection (a)(1)(A) of this section, a
female [an] applicant is considered 18 years of age on the day of her
18th birthday and 44 years of age through the last day of the month of
her 45th birthday.

(2) For purposes of subsection (a)(1)(B) of this section, a
female [an] applicant is considered 15 years of age the first day of the
month of her 15th birthday and 17 years of age through the day before
her 18th birthday.

(3) A female applicant is ineligible for the HTW program
if her application is received the month before her 15th birthday or the
month after she turns 45 years of age.
coverage that would pay for all or part of the costs of covered services
may be eligible to reeeive covered services if she affirms; in a manner
satisfactory to HHSC,; her belief that a party may retaliate against her
or cause physical or emotional harm if she assists HHSC (by providing
information or by any other means) in pursuing elaims against that third
party: An applicant with such ereditable health coverage whe does not

(d) Period of eligibility. A client is deemed eligible to receive
covered services for 12 continuous months from the earliest day of the
application month on which the female applicant meets all eligibility

criteria [after her application is approved], unless:
(1) the client dies;

(2) the client voluntarily withdraws;

(3) the client no longer satisfies criteria set out in subsec-
tion (a) of this section;

(4) state law no longer allows the client [female] to be cov-
ered; or

(5) HHSC determines the client provided information af-
fecting her eligibility that was false at the time of application.

through the Texas Women's Health Program is automatically enrolled
as an HTW client and is eligible to receive covered services for as
long as she would have been eligible for the Texas Women's Health
Program:}

(e) [H] Automatic Eligibility Determination [Aute-EnreH-
ment].

(1) A client [female] who is receiving Medicaid or CHIP
[for pregnant wemen] is automatically tested for eligibility for the
[enroled inte] HTW program at the end of her Medicaid or CHIP [fer
pregnant women| certification period if she is not eligible for another
Medicaid program or CHIP.

(2) Program coverage begins on the first day following the
termination of her Medicaid or CHIP coverage.

(3) A client [female] enrolled in the [inte] HTW program
may [has the option to] opt out of the [receiving] HTW program. [Te
be auto-enrolled, a female must:]

HH  be 18 to 44 years of age; inclusive; as defined in sub-
section (b) of this seehen&
of auto-enrollment; and}

f3) be ineligible for any other Medicaid or CHIP pro-

grat-}

(f) Third party resources. All female applicants eligible for
the HTW program must comply with §354.2313 of this title (relating
to Duty of Applicant or Recipient to Inform and Cooperate). A female
applicant with creditable health coverage or other third party resources
that would pay for all or part of the costs of covered services may af-
firm, in a manner satisfactory to HHSC, her belief that someone may
retaliate against her or cause physical or emotional harm if she assists
HHSC by providing information or by any other means in pursuing
claims against that third-party resource. A female applicant with such
creditable health coverage who does not comply with §354.2313 of this
title is ineligible to receive HTW benefits.

§382.9.

(a) Application. A female, or a parent or legal guardian acting
on her behalf if she is 15 through 17 years of age[; inclusive;] may
apply for the HTW program [serviees] by completing an application
for medical assistance [form] and providing documentation as required
by HHSC.

(1) A female [An] applicant may obtain an application [in
the following ways|:

(A) from a local benefits office of HHSC, [an HFW
provider's offiee;] or any other location that makes the application
[HFW applications] available;

(B) from the HTW program or HHSC website;

(C) by calling 2-1-1; or

Initial Application and Renewal Procedures.

(D) by any other means approved by HHSC.

(2) HHSC accepts [and precesses| every application
received through the following means:

(A) in person at a local HHSC benefits office [ef
HHSC];

(B) by fax;

(C) by [through the] mail; [or]

(D) online; or

(E) [®)] by any other means approved by HHSC.

(b) Processing timeline. HHSC processes an [HFW] applica-
tion for medical assistance by the 45th day after the date HHSC receives
the application.

(c) Start of coverage. Program coverage[;] for a client
[females] who is determined eligible [are net auto-enrelled] in accor-
dance with §382.7 [§3827H)] of this subchapter (relating to Client
Eligibility)[;] begins on the earliest [first] day of the application month
on [i] which the client meets all eligibility criteria [HHSC receives a

valid application].

(1) For female applicants 18 through 44 years of age[; i1+
elusive;] a valid application has, at a minimum, the applicant's name,
address, and signature.

(2) For female applicants 15 through 17 years of age[; in-
elastve;] a valid application has, at a minimum, the female applicant's
name, address, and the signature of a parent or legal guardian.

(d) Social security number (SSN) required. In accordance
with 42 U.S.C. §405(c)(2)(C)(i), HHSC requires a female [ar] appli-
cant to provide or apply for a social security number. If a female [ar]
applicant is not eligible to receive an SSN, the female applicant must
provide HHSC with any documents requested by HHSC to verify the
female applicant's identity. [HHSC requests; but does net require;

budgetgreupmemberswheafeﬂetapp%ymg%r%%epmﬂdee;
apply for an SSN.]
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(e) Interviews. HHSC does not require an interview for pur-
poses of an eligibility determination. A female [A#n] applicant may,
however, request an interview for an initial or renewal application.

(f) Identity. A female [An] applicant must verify her identity
the first time she applies to receive covered services.

(g) Citizenship.

(1) Ifafemale [an] applicant is a United States citizen, she
must provide proof of citizenship.

(2) If a female [the] applicant[;] who is otherwise eligible
for the [te reeeive] HTW program [serviees;] is not a [an] United States
citizen, HHSC determines her eligibility as described in [aceordance
with] §366.513 of this title (relating to Citizenship).

(3) Citizenship is only verified once, unless HHSC receives
conflicting information related to citizenship. If a female [an] appli-
cant's citizenship has already been verified by HHSC for eligibility for
the Medicaid program [er HFW], the female applicant is not required
to re-verify her citizenship.

(h) Renewal. A client, [female;] or a parent or legal guardian
acting on [her] behalf of the client if she is 15 through 17 years of age,
[inelusive;] may renew her enrollment in the HTW program [serviees]
by completing a renewal form as described in this subsection and pro-
viding documentation as required by HHSC.

(1) HHSC sends a [An HFW] client [will be sent] a renewal
packet during the 9th [10th] month of her 12-month certification period
for the HTW program.

(2) HHSC accepts and processes every renewal form re-
ceived through the following means:

(A) in person at a local HHSC benefits office [ef
HHSC];
(B) by fax;
(C) by [through the] mail; [of]
D) online; or
(E) [)] by any other means approved by HHSC.
$382.15.  Covered and Non-covered Services.

(a) Covered services[- Serviees] provided through the HTW
program include:

(1) contraceptive services;

(2) pregnancy testing and counseling;

(3) preconception health screenings for:
(A) obesity;
(B) hypertension;
(C) diabetes;
(D) cholesterol;

E) smoking; and

(F) mental health;

(4) sexually transmitted infection (STI) services;

(5) limited pharmacological treatment for the following
chronic conditions:

(A) hypertension;
(B) diabetes; and

(C) high cholesterol;

(6) breast and cervical cancer screening and diagnostic ser-

vices:

(A) radiological procedures including mammograms;

(B) screening and diagnosis of breast cancer; and

(C) diagnosis and treatment of cervical dysplasia;

(7) immunizations;

(8) limited pharmacological treatment for postpartum de-
pression;
(9) health history and physical exam; and

(10) covered HTW Plus services for clients who qualify for
HTW Plus as described in §382.7(b) of this subchapter.

laberatery testing;}
provision of a contraceptive method;}
pregnancy tests;}

23 TTITEE

(b) Inaddition to the HTW services above, covered HTW Plus
services include:

(1) mental health counseling/treatment, including:

(A) individual, family, and group psychotherapy ser-

vices; and

(B) peer specialist services;

(2) substance use disorder treatment, including:

(A) screening, brief intervention, and referral for treat-

ment;

(B) outpatient substance use counseling;

(C) smoking cessation services;

(D) medication-assisted treatment; and

(E) peer specialist services;

(3) cardiovascular and coronary condition management,
including:

(A) cardiovascular evaluation imaging and laboratory

studies;

(B) blood pressure monitoring equipment; and

(C) anticoagulant, antiplatelet, and antihypertensive
medications;

(4) diabetes management, including:

(A) laboratory studies;

(B) additional injectable insulin options;
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(C) Dblood glucose testing supplies;

(D) glucose monitoring supplies; and

(E) voice-integrated glucometers for women with dia-
betes who are visually impaired; and

(5) asthma management, including:

(A) medications; and

(B) supplies.

(c) [€)] Non-covered services in the [- Services not provided
threugh] HTW program include:
(1) counseling on and provision of abortion services; and
H2) ecounseling on and provision of emergency contracep-
tives; and}
(2) [63)] other services that cannot be appropriately billed
with a permissible procedure code.

$382.17. HTW Providers [Health-Care Providers].

(a) Procedures. An HTW provider must:

(1) be enrolled as a Medicaid program provider in accor-
dance with Chapter 352 of this title (relating to Medicaid and Children's
Health Insurance Program Provider Enrollment);

(2) comply with subsection (b) of this section;

(3) [2)] complete the [HTFW] certification [preeess as] de-
scribed in subsection (e) of this section; and

(4) [€)] comply with the requirements [set eut] in Chapter
354, Subchapter A, Division 1 of this title (relating to Medicaid Proce-
dures for Providers).

(5) ensure women in HTW receive information and refer-
rals to HHSC programs like the Primary Health Care Services Program.

(b) Requirements. An HTW provider must ensure that:

(1) the HTW provider does not perform or promote elective
abortions outside the scope of the HTW program and is not an affiliate
of an entity that performs or promotes elective abortions; and

(2) in offering or performing a covered [an HFW] service,
the HTW provider:

(A) does not promote elective abortion within the scope
of HTW;

(B) maintains physical and financial separation be-
tween its HTW activities and any elective abortion-performing or
abortion-promoting activity, as evidenced by the following:

(i) physical separation of HTW services from any
elective abortion activities, no matter what entity is responsible for the
activities;

(i) agoverning board or other body that controls the
HTW provider has no board members who are also members of the
governing board of an entity that performs or promotes elective abor-
tions;

(iii) accounting records that confirm that none of the
funds used to pay for HTW services directly or indirectly support the
performance or promotion of elective abortions by an affiliate; and

(iv) display of signs and other media that identify
HTW and the absence of signs or materials promoting elective abor-
tion in the HTW provider's location or in the HTW provider's public
electronic communications; and

(C) does not use, display, or operate under a brand
name, trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(c) Defining "promote." For purposes of subsection (b) of this
section, the term "promote" means advancing, furthering, advocating,
or popularizing elective abortion by, for example:

(1) taking affirmative action to secure elective abortion ser-
vices for an HTW client (such as making an appointment, obtaining
consent for the elective abortion, arranging for transportation, nego-
tiating a reduction in an elective abortion [health-eare] provider fee,
or arranging or scheduling an elective abortion procedure); however,
the term does not include providing upon the patient's request neu-
tral, factual information and nondirective counseling, including the
name, address, telephone number, and other relevant information about
a [health-eare] provider;

(2) furnishing or displaying to an HTW client information
that publicizes or advertises an elective abortion service or [health-
eare] provider; or

(3) using, displaying, or operating under a brand name,
trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(d) Compliance information. Upon request, an HTW provider
must provide HHSC with all information HHSC requires to determine
the HTW provider's compliance with this section.

(e) Certification. Before initially providing covered services
and periodically thereafter [Upen initial application for enrollment in
HTW], an HTW [a health-eare] provider must certify its compliance
with subsection (b) of this section using an HHSC-approved form and
any other requirement specified by HHSC. [Eaeh health-eare provider
enroled in HFW must annually eertify that the HFW previder eomplies
with subsection (b) of this seetion:|

(f) HTW provider disqualification. If HHSC determines that
an HTW provider fails to comply with subsection (b) of this section,
HHSC disqualifies the [HFW] provider from the HTW program.

(g) Client assistance and recoupment. If an HTW provider is
disqualified, HHSC takes appropriate action to:

(1) assist a [an HFW] client to find an alternate HTW
provider; and

(2) recoup any funds paid to a disqualified HTW provider
for covered [HFW] services performed during the period of disqualifi-
cation.

cation requirement of subsection (g) of this section does not apply
to a health-care provider that certified and was determined to be
in compliance with the requirements of the Texas Women's Health
Program administered by HHSC pursuant to Texas Human Resourees
Code §32.024(c-1)]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 23,
2024.
TRD-202400821
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 815-1887

. . .
1 TAC §382.3, §382.11
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which authorizes the Executive
Commissioner of HHSC to adopt rules as necessary to carry
out the commission's duties; and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
authorize HHSC to administer the federal medical assistance
(Medicaid) program.

The repeals also affect Texas Health and Safety Code §§31.018
and 32.102.

$§382.3.  Non-entitlement and Availability.
$382.11.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Financial Eligibility Requirements.

Filed with the Office of the Secretary of State on February 23,
2024.

TRD-202400822

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 815-1887
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SUBCHAPTER B. FAMILY PLANNING
PROGRAM

1 TAC §§382.101, 382.105, 382.107, 382.109, 382.113,
382.115, 382.119, 382.121, 382.123, 382.125, 382.127

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which authorizes the Executive Com-
missioner of HHSC to adopt rules as necessary to carry out
the commission's duties; and Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which au-
thorize HHSC to administer the federal medical assistance (Med-
icaid) program.

The amendments also affect Texas Health and Safety Code
§8§31.018 and 32.102.

$382.101.  Introduction.

(a) Governing rules. This subchapter sets out rules governing
the administration of the HHSC Family Planning Program (FPP). This
program is separate from family planning services provided through
Medicaid.

(b) Authority. This subchapter is authorized generally by
Senate Bill 200, 84th Legislature, Regular Session, 2015 [Fexas
Government Code §531-020Ha)}2)}C)], which transferred [transfers]
client services functions performed by the Texas Department of State
Health Services to HHSC and required [; and Texas Government
Code §531.0204; which requires] the HHSC Executive Commissioner
to develop a transition plan which includes an outline of HHSC's
reorganized structure and a definition of client services functions.

(c) Objectives. FPP [The HHSC Family Planning Program] is

established to achieve the following overarching objectives:

(1) to increase access to health and family planning ser-
vices to:

(A) avert unintended pregnancies;

(B) positively affect the outcome of future pregnancies;
and

(C) positively impact the health and well-being of
women and their families;

(2) to implement the state policy to favor childbirth and
family planning services that do not include elective abortion or the
promotion of elective abortion within the continuum of care or services;

(3) to ensure the efficient and effective use of state funds in
support of these objectives and that [te aveid the direet or indireet use
of] state funds are not directly or indirectly used to promote or support
elective abortion;

(4) toreduce the overall cost of publicly-funded health care
(including federally-funded health care) by providing low-income Tex-
ans access to safe, effective services that are consistent with these ob-
jectives; and

(5) to enforce any state law that regulates the delivery of
non-federally funded family planning services, to the extent permitted
by the Constitution of the United States.

§$382.105. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Abortion--As defined in Texas Health and Safety Code
§245.002.

(2) [(D)] Affiliate--

(A) An individual or entity that has a legal relationship
with another entity, which relationship is created or governed by at least
one written instrument that demonstrates:

(i) common ownership, management, or control;
(ii) a franchise; or

(iii)  the granting or extension of a license or other
agreement that authorizes the affiliate to use the other entity's brand
name, trademark, service mark, or other registered identification mark.

(B) The written instruments referenced in subparagraph
(A) of this definition may include a certificate of formation, a fran-
chise agreement, standards of affiliation, bylaws, articles of incorpora-
tion or a license, but do not include agreements related to a physician's
participation in a physician group practice, such as a hospital group
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agreement, staffing agreement, management agreement, or collabora-
tive practice agreement.

(3) [€2] Applicant--An individual applying to receive ser-
vices under FPP, including a current client who is applying to renew.

(4) [€3] Budget group--Members of a household whose
needs, income, resources, and expenses are considered in determining
eligibility.

(5) [¢4] Client--Any individual seeking assistance from an
FPP health-care provider to meet their family planning goals.
proved by the United States Food and Drug Administration; with the
exeeption of emergeney contraception]:

[(6) Contractor--An entity that HHSC has contracted with
to provide services: The contractor is the responsible entity; even if a

D Ceorporate entity-—-A foreign or domestic non-natural
persen; including & for-profit or nonprofit corperation; a partnership;
or a sole proprietorship-}

(6) [€8)] Covered service--A service that is reimbursable

under FPP [medical procedure for which EPP will reimburse a eon-
tracted health-care provider].

[(9) Elective abortion--The intentional termination of a
pregnaney by an attending physician who knows that the female is

pregnant; using any means that is reasonably likely to cause the death
of the fetus: The term does not include the use of any such means:}

HA) to terminate a pregnaney that resulted frem an aet
of rape or incest:}

{B) in a ease in which a female suffers from a physieal
lisorder. physical disability. of physical illness. inchuding a 1 !
gering physical condition caused by or arising from the pregnaney; that
would; as certified by a physician; place the female in danger of death
ot risk of substantial impairment of a major bodily function unless an
abertion is performed; or}

HE) in a ease in which a fetus has a life-threatening
phys*eal condition that; in reasenable medical judgment; regardless of
the provision of life-saving treatment; is incompatible with life outside
the wemb-}

(7) [6®)] Family Planning Program (FPP)--The non-Med-
icaid program administered by HHSC as outlined in this subchapter.

(8) [(H] Family Planning Program [health-eare]
provider--A health-care provider that is contracted with HHSC and
qualified to perform covered services.

(9) [(#2)] Family planning services--Educational or com-
prehensive medical activities that enable individuals to determine
freely the number and spacing of their children and to select the means
by which this may be achieved.

(10) [E3)] Federal poverty level--The household income
guidelines issued annually and published in the Federal Register by the
United States Department of Health and Human Services.

(11) Grantee--An entity that HHSC has contracted with to
provide services. The grantee is the responsible entity, even if a sub-
grantee provides the service.

(12) [(4)] Health-care provider--A physician, physician
assistant, nurse practitioner, clinical nurse specialist, certified nurse
midwife, federally qualified health center, family planning agency,

health clinic, ambulatory surgical center, hospital ambulatory surgical
center, laboratory, or rural health center.
prehensive preventive and primary health ecare services to outpatient
sis and treatment of both acute and chronic illnesses and conditions in
three or more organ systems. The term does not include a elinie spe-
alizing in fami . ices ]

(13) [E+6)] HHSC--The Texas Health and Human Services

Commission or its designee.

(14) [6D] Medicaid program--The Texas Medical Assis-
tance Program, a joint federal and state program provided for in Texas
Human Resources Code Chapter 32, and subject to Title XIX of the
Social Security Act, 42 U.S.C. §1396 et seq.

(15) [(:8)] Minor--In accordance with the Texas Family
Code, a person under 18 years of age who has never been married and
never been declared an adult by a court (emancipated).

(16) [(39)] Point of Service--The location where an indi-
vidual can receive FPP services.

(17) [€20)] Third-party resource--A person or organization,
other than HHSC or a person living with an [the] applicant or a client,
who may be liable as a source of payment of the applicant's or client's
medical expenses, for example, a private health insurance company
or liability insurance company [(fer example; a health insurance com-
pany)].

(18) [2B] Unintended pregnancies--Pregnancies that
[pregnaney—Pregnaney] a female reports as either mistimed or unde-

sired at the time of conception.
(19) [22)] U.S.C.--United States Code.

$382.107.  Client Eligibility.
(a) FPP Criteria. A male or female is eligible for [te reeeive
services through] FPP if he or she:
(1) [he or she] is 64 years of age or younger;
(2) [he or she] resides in Texas; and
(3) has countable income (as calculated under §382.109

of this subchapter (relating to Financial Eligibility Requirements) that
does not exceed 250 percent of the federal poverty level (FPL).

(b) Contractors determine eligibility at the point of service in
accordance with program policy and procedures.

(c) Adjunctive eligibility--An applicant is considered adjunc-
tively (automatically) eligible for FPP services at an initial or renewal
eligibility screening if the applicant can provide proof of active enroll-
ment in one of the following programs:

(1) Children's Health Insurance Program (CHIP) Perinatal;

(2) [6)] Special Supplemental Nutrition Program for
Women, Infants, and Children (WIC); or

(3) [] Supplement Nutrition Assistance Program

(SNAP).

$382.109. Financial Eligibility Requirements.

Calculating countable income. FPP determines an applicant's financial
eligibility by calculating the applicant's countable income. To deter-
mine countable income, FPP adds the incomes listed in paragraph (1)
of this section, less any deductions listed in paragraph (2) of this sec-
tion, and exempting any amounts listed in paragraph (3) of this section.
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(1) To determine income eligibility, FPP counts the income
of the following individuals if living together:

(A) the individual age 18 through 64[; ineclasive;] ap-
plying for FPP;

(i) the individual's spouse; and
(ii)  the individual's children age 18 and younger; or

(B) the individual age 17 or younger[; inelasive;] ap-
plying for FPP;

(i) the individual's parent(s);
(ii) the individual's siblings age 18 and younger; and
(iii)  the individual's children;

(2) In determining countable income, FPP deducts the fol-
lowing items:

(A) adependent care deduction of up to $200 per month
for each child under two years of age, and up to $175 per month for each
dependent two years of age or older;

(B) a deduction of up to $175 per month for each de-
pendent adult with a disability; and

(C) child support payments.

(3) FPP exempts from the determination of countable in-
come the following types of income:

(A) the earnings of a child;

(B) up to $300 per federal fiscal quarter in cash gifts
and contributions that are from private, nonprofit organizations and are
based on need;

(C) Temporary Assistance to Needy Families (TANF);

(D) the value of any benefits received under a govern-
ment nutrition assistance program that is based on need, including ben-
efits under the Supplemental Nutrition Assistance Program (SNAP)
(formerly the Food Stamp Program) (7 U.S.C. §§2011-2036), the Child
Nutrition Act of 1966 (42 U.S.C. §§1771-1793), the National School
Lunch Act (42 U.S.C. §§1751-1769), and the Older Americans Act of
1965 (42 U.S.C. §§3056, et seq.);

(E) foster care payments;

(F) payments made under a government housing assis-
tance program based on need,

(G) energy assistance payments;

(H) job training payments;

(I) lump sum payments;

(J) Supplemental Security Income;

(K) adoption payments;

(L) dividends, interest and royalties;
(M) Veteran's Administration;

(N) earned income tax credit payments;

(O) federal, state, or local government payments pro-
vided to rebuild a home or replace personal possessions damaged in a
disaster, including payments under the Robert T. Stafford Disaster Re-
lief and Emergency Assistance Act (42 U.S.C. §§5121 et seq.), if the
recipient is subject to legal sanction if the payment is not used as in-
tended;

(P) educational assistance payments; and
(Q) crime victim's compensation payments.

$382.113.  Covered and Non-covered Services.
(a) Covered services[- Serviees] provided through FPP in-
clude:

(1) contraceptive services;

(2) pregnancy testing and counseling;

(3) preconception health screenings for:
(A) obesity;
(B) hypertension;
(C) diabetes;
(D) cholesterol;

E) smoking; and

(F) mental health;

(4) sexually transmitted infection (STI) services;

(5) limited pharmacological treatment for the following
chronic conditions:

(A) hypertension;

(B) diabetes; and
(C) high cholesterol;

(6) breast and cervical cancer screening and diagnostic ser-

vices:

(A) radiological procedures including mammograms;

(B) screening and diagnosis of breast cancer; and

(C) diagnosis and treatment of cervical dysplasia;

(7) immunizations;

(8) limited pharmacological treatment for postpartum de-
pression;
(9) health history and physical exam,;

(10) mental health counseling/treatment, including:

(A) individual, family, and group psychotherapy ser-

vices; and

(B) psychological testing administration and evalua-

tion;

(11) health behavior intervention, including:

(A) screening, brief intervention, and referral for treat-

ment;

(B) smoking cessation services; and

(C) medication-assisted treatment;

(12) cardiovascular and coronary condition management,
including:

(A) cardiovascular evaluation imaging and laboratory

studies;

(B) blood pressure monitoring equipment; and

(C) antihypertensive medications; and

(13) diabetes management, including:
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(A) laboratory studies;

(B) additional injectable insulin options; and

(C) blood glucose testing supplies.
laboratory testing:}

provision of a contraceptive method;}
pregnaney tests;}

EE3 TTITETE

(b) Non-covered services in[- Serviees net provided threugh|
FPP include:

(1) counseling on and provision of abortion services; and

tives; and}
(2) [€3)] other services that cannot be appropriately billed
with a permissible procedure code.
$§382.115.  Family Planning Program [Heealth-Care] Providers.
(a) Procedures. An FPP [health-eare] provider must:

(1) be enrolled as a Medicaid program provider in accor-
dance with Chapter 352 of'this title (relating to Medicaid and Children's
Health Insurance Program Provider Enrollment);

(2) comply with subsection (b) of this section;

(3) [2)] must complete the FPP certification process as de-
scribed in subsection (e)[€g)] of this section; and

(4) [63)] must comply with the requirements set out in
Chapter 354, Subchapter A, Division 1 of this title (relating to Medic-
aid Procedures for Providers).

(b) Requirements. An FPP health-care provider must ensure
that:

(1) the FPP [health-eare] provider does not perform or pro-
mote elective abortions outside the scope of FPP and is not an affiliate
of an entity that performs or promotes elective abortions; and

(2) in offering or performing a covered [an FPP] service,
the FPP [health-eare] provider:

(A) doesnot promote elective abortion within the scope
of FPP;

(B) maintains physical and financial separation be-
tween its FPP activities and any elective abortion-performing or
abortion-promoting activity, as evidenced by the following:

(i) physical separation of FPP services from any
elective abortion activities, no matter what entity is responsible for the
activities;

(i) agoverning board or other body that controls the
FPP [health-eare] provider has no board members who are also mem-
bers of the governing board of an entity that performs or promotes elec-
tive abortions;

(iii) accounting records that confirm that none of the
funds used to pay for FPP services directly or indirectly support the
performance or promotion of elective abortions by an affiliate; and

(iv) display of signs and other media that identify
FPP services and the absence of signs or materials promoting elec-
tive abortion in the FPP [health-eare] provider's location or in the FPP
[health-eare] provider's public electronic communications; and

(C) does not use, display, or operate under a brand
name, trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(c) Defining "promote." For purposes of subsection (b) of this
section, the term "promote" means advancing, furthering, advocating,
or popularizing elective abortion by, for example:

(1) taking affirmative action to secure elective abortion ser-
vices for an FPP client (such as making an appointment, obtaining con-
sent for the elective abortion, arranging for transportation, negotiating
a reduction in an elective abortion provider fee, or arranging or sched-
uling an elective abortion procedure); however, the term does not in-
clude providing upon the patient's request neutral, factual information
and nondirective counseling, including the name, address, telephone
number, and other relevant information about a [health-eare] provider;

(2) furnishing or displaying to an FPP client information
that publicizes or advertises an elective abortion service or [health-
eare] provider; or

(3) using, displaying, or operating under a brand name,
trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(d) Compliance information. Upon request, an FPP [health-
eare] provider must provide HHSC with all information HHSC requires
to determine the provider's compliance with this section.

(e) Certification. Before initially providing covered services,
[Upen initial application for enrolment in FPR ] an FPP grantee
[eontractor] must certify its compliance with subsection (b) of this
section using an HHSC-approved form and any other requirement
specified by HHSC. [Each EPP eontractor must annually eertify that
the eontractor complies with subsection {b) of this seetion:|

(f) FPP provider [Previder] disqualification. If HHSC deter-
mines that an FPP [health-eare] provider fails to comply with sub-
section (b) of this section, HHSC disqualifies the [EPP health-care]
provider from providing FPP services under this subchapter.

(g) Client assistance and recoupment. If an FPP [health-care]
provider is disqualified from providing FPP services under this sub-
chapter, HHSC takes appropriate action to:

(1) assist a [an EPP] client to find an alternate FPP [health-
eare| provider; and

(2) recoup any funds paid to a disqualified provider for
covered [EPP] services performed during the period of disqualification.
$382.119.  Reimbursement.

(a) Reimbursement.
(1) Covered services provided through FPP are reimbursed

in accordance with Chapter 355 of this title (relating to Reimbursement
Rates).
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(2) Entities that contract with HHSC to provide additional
services related to family planning that are separate from services ref-
erenced in paragraph (1) of this subsection are reimbursed by HHSC in
compliance with program standards, policy and procedures, and con-
tract requirements unless payment is prohibited by law.

(b) Claims procedures. An FPP [health-eare] provider must
comply with Chapter 354, Subchapter A, Divisions 1 and 5 of this title
(relating to Medicaid Procedures for Providers and relating to Physi-
cian and Physician Assistant Services).

(c) Improper use of reimbursement. An FPP [health-eare]
provider may not use any FPP funds received to pay the direct or
indirect costs (including overhead, rent, phones, equipment, and
utilities) of elective abortions.

(d) An FPP [health-eare] provider may not deny covered ser-
vices to a client based on the client's inability to pay.

§382.121.

(a) Review of denied claim. An FPP [health-eare] provider
may request a review of a denied claim. The request must be submitted
as an administrative appeal under Chapter 354, Subchapter I, Division
3 of this title (relating to Appeals).

Provider's Request for Review of Claim Denial.

(b) Appeal procedures. An administrative appeal is subject
to the timelines and procedures set out in Chapter 354, Subchapter I,
Division 3 of this title and all other procedures and timelines applicable
to an FPP [health-eare] provider's appeal of a Medicaid program claim
denial.

$382.123.  Record Retention.

(a) FPP grantees [eontractors] must maintain, for the time pe-
riod specified by the HHSC, all records pertaining to client services,
contracts, and payments.

(b) FPP grantees [eontractors] must comply with the Medicaid
program record retention requirements found in §354.1004 of this title
(relating to Retention of Records).

(c) All records relating to services must be accessible for ex-
amination at any reasonable time to representatives of HHSC and as
required by law.

$382.125.  Confidentiality and Consent.

(a) Confidentiality required. An FPP [health-eare] provider
must maintain all health care information as confidential to the extent
required by law.

(b) Written release authorization. Before an FPP [health-eare]
provider may release any information that might identify a particular
client, that client must authorize the release in writing. If the client
is a minor, the client's parent, managing conservator, or guardian, as
authorized by Chapter 32 of the Texas Family Code or by federal law
or regulations, must authorize the release.

(c) Confidentiality training. An FPP [health-eare] provider's
staff (paid and unpaid) must be informed during orientation of the im-
portance of keeping client information confidential.

(d) Records monitoring. An FPP [health-eare] provider must
monitor client records to ensure that only appropriate staff and HHSC
may access the records.

(e) Assurance of confidentiality. =~ An FPP [health-care]
provider must verbally assure each client that her records are confi-
dential and must explain the meaning of confidentiality.

(f) Consent for minors. FPP services must be provided with
consent from the minor's parent, managing conservator, or guardian

only as authorized by Texas Family Code, Chapter 32, or by federal
law or regulations.

(g) An[A]FPP [health-care] provider may not require consent
for family planning services from the spouse of a married client.

$382.127.  FPP Services for Minors.

(a) Minors must be provided individualized family planning
counseling and family planning medical services that meet their spe-
cific needs as soon as possible.

(b) The FPP [health-eare] provider must ensure that:

(1) counseling for minors seeking family planning services
is provided with parental consent;

(2) counseling for minors includes information on use and
effectiveness of all medically approved birth control methods, includ-
ing abstinence; and

(3) appointment schedules are flexible enough to accom-
modate access for minors requesting services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 23,
2024.

TRD-202400823

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 815-1887

¢ L4 ¢
TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 40. CHRONIC WASTING DISEASE
4 TAC §40.6

The Texas Animal Health Commission (commission) proposes
amendments to Title 4, Texas Administrative Code, Chapter 40
titted "Chronic Wasting Disease." Specifically, amendments are
proposed to §40.6 CWD Movement Restriction Zones.

BACKGROUND AND SUMMARY OF PROPOSED AMEND-
MENTS

The purpose of this chapter is to prevent and control the inci-
dence of chronic wasting disease (CWD) in Texas by seeking
to reduce the risk of interstate and intrastate transmission of
CWD in susceptible cervid species. The commission proposes
amendments to §40.6 to modify existing movement restriction
zones to provided targeted surveillance and reduce the risk of
CWD being spread from areas where it may exist.

CWD is a degenerative and fatal neurological communicable dis-
ease recognized by the veterinary profession that affects sus-
ceptible cervid species. CWD poses a serious threat to live-
stock and exotic livestock that the commission is charged with
protecting. CWD can spread through natural movements of in-
fected animals and transportation of live infected animals or car-
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cass parts. Specifically, prions are shed from infected animals
in saliva, urine, blood, soft-antler material, feces, or from animal
decomposition, which ultimately contaminates the environment
in which CWD susceptible species live. CWD has a long incuba-
tion period, so animals infected with CWD may not exhibit clinical
signs of the disease for months or years after infection. The dis-
ease can be passed through contaminated environmental con-
ditions and may persist for a long period of time. Currently, no
vaccine or treatment for CWD exists.

To mitigate the risks and spread of CWD, the commission works
in coordination and collaboration with the Texas Parks and
Wildlife Department (TPWD) to address CWD. The commission
has jurisdiction over exotic CWD susceptible species. TPWD
has jurisdiction over mule deer, white-tailed deer, and other
native species. Those native species are classified as property
of the State of Texas and managed as state resources. TPWD,
under specific statutory authorization, allows herd owners to
breed, trade, sell, and move white-tailed or mule deer that meet
certain TPWD requirements.

The purpose of the movement restriction zones is to both in-
crease surveillance and reduce the risk of CWD being spread
from areas where it may exist. As required by §40.6(g), the com-
mission reviewed the movement restriction zones and recom-
mends the modifications as stated herein. The proposed amend-
ments modify the boundaries of some existing zones and creates
new zones to improve and implement surveillance efforts as part
of the agency's effort to manage CWD.

SECTION-BY-SECTION DISCUSSION
§40.6 CWD Movement Restriction Zones

The proposed amendment to §40.6(b)(1)(I) would add a new
containment zone in Coleman County in response to the detec-
tion of CWD in a free-range white-tailed deer in that county.

The proposed amendment to §40.6(b)(2)(V) would add a new
surveillance zone in Brooks County in response to the detection
of CWD in a deer breeding facility in that county.

The proposed amendment to §40.6(b)(2)(W) would add a new
surveillance zone in Kimble County in response to the detection
of CWD in a deer breeding facility in that county.

The proposed amendment to §40.6(b)(2)(X) would add a new
surveillance zone in Medina County in response to the detection
of CWD in a deer breeding facility in that county.

The proposed amendment to §40.6(b)(2)(Y) would add a new
surveillance zone in Cherokee County in response to the detec-
tion of CWD in a deer breeding facility in that county.

The proposed amendment to §40.6(b)(2)(Z) would add a new
surveillance zone in Coleman and Brown Counties in response
to the detection of CWD in a white-tailed deer in Coleman
County.

FISCAL NOTE

Ms. Jeanine Coggeshall, General Counsel of the Texas Animal
Health Commission, determined for each year of the first five
years the rules are in effect, there are no estimated additional
costs or reductions in costs to state or local governments as a
result of enforcing or administering the proposed rules. Com-
mission employees will administer and enforce these rules as
part of their regular job duties and resources. Ms. Coggeshall
also determined for the same period that there is no estimated
increase or loss in revenue to the state or local government as

a result of enforcing or administering the proposed rules and the
proposed rules do not have foreseeable implications relating to
costs or revenues of state governments.

PUBLIC BENEFIT

Ms. Coggeshall determined that for each year of the first five
years the proposed rules are in effect, the anticipated public
benefits will be the protection of CWD susceptible species by
increasing the probability of detecting CWD in areas of the state
where it is confirmed or likely to be detected and by reducing the
inadvertent movement of the disease from those areas.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission determined that the proposed rules will not im-
pact local economies and, therefore, did not file a request for
a local employment impact statement with the Texas Workforce
Commission.

MAJOR ENVIRONMENTAL RULE

The commission determined that Texas Government Code
§2001.0225 does not apply to the proposed rules because the
specific intent of these rules is not primarily to protect the en-
vironment or reduce risks to human health from environmental
exposure, and therefore, is not a major environmental rule.

TAKINGS ASSESSMENT

The commission determined that the proposal does not restrict,
limit, or impose a burden on an owner's rights to his or her pri-
vate real property that would otherwise exist in the absence of
government action. Therefore, the proposed rules are compliant
with the Private Real Property Preservation Actin Texas Govern-
ment Code §2007.043 and do not constitute a taking.

ECONOMIC IMPACT STATEMENT

The commission determined that the proposed amendments to
§40.6 may impact animal agricultural industries, which meet the
definition of a small business or microbusiness pursuant to Texas
Government Code, Chapter 2006, and may affect rural com-
munities. Specifically, the commission determined that the pro-
posed rules may affect herd owners of exotic CWD susceptible
species located in the proposed containment and surveillance
zones.

The commission determined that the proposed surveillance and
containment zones in response to recent positive CWD cases
would not adversely affect herd owners of exotic CWD suscep-
tible species because the proposal applies to exotic CWD sus-
ceptible species located in geographic areas where CWD has
been detected or there is a high probability of detection. As such,
the movement and testing requirements resulting from the pro-
posed zones are intended to reduce exposure to other suscepti-
ble species in the same rural community, where the disease risk
is greatest, and other communities and small businesses across
the state. As a result, the application of the rule will help prevent
adverse economic impacts associated with CWD.

REGULATORY FLEXIBILITY ANALYSIS

The commission considered several alternative methods for
achieving the proposed rule's purpose while minimizing adverse
economic impacts on small businesses, microbusinesses, and
rural communities, as applicable, pursuant to Texas Govern-
ment Code, Chapter 2006. The following sections analyze the
substantive proposed changes that may have direct, adverse
economic impacts on regulated parties in the order they are
presented in Chapter 40.
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Containment and Surveillance Zones. The commission consid-
ered alternatives for all proposed zones, especially where there
are known exotic CWD susceptible species, including voluntary
surveillance and alternative zone boundaries that followed more
recognizable features. However, the commission determined
that voluntary testing would not protect the health of other CWD
susceptible species in the affected area and across the state.
The commission also determined that the regulated community
would benefit from consistent zone boundaries for both native
and exotic CWD susceptible species. As such, the commission
proposes zone boundaries to align with boundaries developed
in consultation with Texas Parks and Wildlife Department. The
commission determined these proposals are necessary to fol-
low the legislative requirement that the commission protect ex-
otic livestock from certain diseases that pose a serious threat to
exotic livestock, specifically CWD.

GOVERNMENT GROWTH IMPACT STATEMENT

In compliance with the requirements of Texas Government Code
§2001.0221, for each year of the first five years the proposed
rules would be in effect, the commission determined the follow-
ing:

(1) The proposed rules will not create or eliminate a government
program;

(2) Implementation of the proposed rules will not require the cre-
ation of new employee positions or the elimination of existing
employee positions;

(3) Implementation of the proposed rules will not require an
increase or decrease in future legislative appropriations to the
commission;

(4) The proposed rules will not require an increase or decrease
in fees paid to the commission;

(5) The proposed rules will not create a new regulation;

(6) The proposed rules will expand existing rules, but will not
otherwise limit or repeal an existing regulation;

(7) The proposed rules may increase the number of individuals
subject to the regulation; and

(8) The proposed rules will not adversely affect this state's econ-
omy.

COST TO REGULATED PERSONS

The proposed amendments to §40.6 may impose an indirect cost
on a regulated person if they are owners of exotic CWD suscep-
tible species located within a proposed surveillance or contain-
ment zone. The commission determined these proposals are
necessary to follow the legislative requirement that the commis-
sion protect exotic livestock from chronic wasting disease, a dis-
ease that poses a serious threat to the exotic livestock industry
in Texas. The proposed rules do not otherwise impose a direct
cost on a regulated person, state agency, a special district, or a
local government within the state. Pursuant to Section 161.041
of the Texas Agriculture Code, Section 2001.0045 of the Texas
Government Code does not apply to rules adopted under Sec-
tion 161.041; therefore, it is unnecessary to amend or repeal any
other existing rule.

REQUEST FOR COMMENT

Written comments regarding the proposed amendments may be
submitted to Amanda Bernhard, Texas Animal Health Commis-
sion, 2105 Kramer Lane, Austin, Texas 78758, by fax at (512)

719-0719 or by e-mail to comments@tahc.texas.gov. To be con-
sidered, comments must be received no later than 30 days from
the date of publication of this proposal in the Texas Register.
When faxing or emailing comments, please indicate "Comments
on Chapter 40-CWD Rules" in the subject line.

STATUTORY AUTHORITY

The amendments to §40.6 within Chapter 40 of the Texas Admin-
istrative Code are proposed under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code.

The commission is vested by statute, §161.041(a), titled "Dis-
ease Control," to protect all livestock, exotic livestock, domes-
tic fowl, and exotic fowl from disease. The commission is au-
thorized, through §161.041(b), to act to eradicate or control any
disease or agent of transmission for any disease that affects live-
stock, exotic livestock, domestic fowl, or exotic fowl, even if the
agent of transmission is an animal species that is not subject to
the jurisdiction of the commission.

Pursuant to §161.0415, titled "Disposal of Diseased or Exposed
Livestock or Fowl," the commission may require by order the
slaughter of livestock, domestic fowl, or exotic fowl exposed to
or infected with certain diseases.

Pursuant to §161.0417, titled "Authorized Personnel for Disease
Control," the commission must authorize a person, including a
veterinarian, to engage in an activity that is part of a state or
federal disease control or eradication program for animals.

Pursuant to §161.046, titled "Rules," the commission may adopt
rules as necessary for the administration and enforcement of this
chapter.

Pursuant to §161.047, titled "Entry Power," commission person-
nel are permitted to enter public or private property for the per-
formance of an authorized duty.

Pursuant to §161.048, titled "Inspection of Shipment of Animals
or Animal Product," the commission may require testing, vacci-
nation, or another epidemiologically sound procedure before or
after animals are moved. An agent of the commission is enti-
tled to stop and inspect a shipment of animals or animal prod-
ucts being transported in this state to determine if the shipment
originated from a quarantined area or herd; or determine if the
shipment presents a danger to the public health or livestock in-
dustry through insect infestation or through a communicable or
non-communicable disease.

Pursuant to §161.049, titled "Dealer Records," the commission
may require a livestock, exotic livestock, domestic fowl, or exotic
fowl dealer to maintain records of all livestock, exotic livestock,
domestic fowl, or exotic fowl bought and sold by the dealer. The
commission may also inspect and copy the records of a live-
stock, exotic livestock, domestic fowl, or exotic fowl dealer that
relate to the buying and selling of those animals. The commis-
sion, by rule, shall adopt the form and content of the records
maintained by a dealer.

Pursuant to §161.054, titled "Regulation of Movement of An-
imals; Exception," the commission, by rule, may regulate the
movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. The commission is authorized, through §161.054(b), to
prohibit or regulate the movement of animals into a quarantined
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herd, premises, or area. The executive director of the commis-
sion is authorized, through §161.054(d), to modify a restriction
on animal movement, and may consider economic hardship.

Pursuant to §161.0541, titled "Elk Disease Surveillance Pro-
gram," the commission, by rule, may establish a disease
surveillance program for elk. Such rules include the requirement
for persons moving elk in interstate commerce to test the elk for
chronic wasting disease. Additionally, provisions must include
testing, identification, transportation, and inspection under the
disease surveillance program.

Pursuant to §161.0545, titled "Movement of Animal Products,"
the commission may adopt rules that require the certification of
persons who transport or dispose of inedible animal products, in-
cluding carcasses, body parts, and waste material. The commis-
sion, by rule, may provide terms and conditions for the issuance,
renewal, and revocation of a certification under this section.

Pursuant to §161.056(a), titled "Animal Identification Program,"
the commission may develop and implement an animal identi-
fication program that is no more stringent than a federal animal
disease traceability or other federal animal identification program
to provide for disease control and enhance the ability to trace
disease-infected animals or animals that have been exposed to
disease. Section 161.056(d) authorizes the commission to adopt
rules to provide for an animal identification program more strin-
gent than a federal program only for control of a specific animal
disease or for animal emergency management.

Pursuant to §161.057, titled "Classification of Areas," the com-
mission may prescribe criteria for classifying areas in the state
for disease control based on sound epidemiological principals
and may prescribe control measures for classification areas.

Pursuant to §161.058, titled "Compensation of Livestock or Fowl
Owner," the commission may pay indemnity to the owner of live-
stock or fowl if necessary to eradicate the disease.

Pursuant to §161.060, titled "Authority to Set and Collect Fees,"
the commission may charge a fee for an inspection made by the
commission as provided by commission rule.

Pursuant to §161.061, titled "Establishment," if the commission
determines that a disease listed in §161.041 of this code or an
agent of transmission of one of those diseases exists in a place in
this state or among livestock, exotic livestock, domestic animals,
domestic fowl, or exotic fowl, or a place in this state or livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or any agent of transmis-
sion of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place. The
quarantine of an affected place may extend to any affected area,
including a county, district, pasture, lot, ranch, farm, field, range,
thoroughfare, building, stable, or stockyard pen. The commis-
sion may, through §161.061(c), establish a quarantine to pro-
hibit or regulate the movement of any article or animal the com-
mission designates to be a carrier of a disease listed in Section
161.041 or a potential carrier of one of those diseases, if move-
ment is not otherwise regulated or prohibited for an animal into
an affected area, including a county district, pasture, lot, ranch,
field, range, thoroughfare, building, stable, or stockyard pen.

Pursuantto §161.0615, titled "Statewide or Widespread Quaran-
tine," the commission may quarantine livestock, exotic livestock,
domestic fowl, or exotic fowl in all or any part of this state as a
means of immediately restricting the movement of animals po-

tentially infected with disease and shall clearly describe the ter-
ritory included in a quarantine area.

Pursuant to §161.065, titled "Movement from Quarantined Area;
Movement of Quarantined Animals," the commission may pro-
vide a written certificate or written permit authorizing the move-
ment of animals from quarantined places. If the commission
finds animals have been moved in violation of an established
quarantine or in violation of any other livestock sanitary law, the
commission shall quarantine the animals until they have been
properly treated, vaccinated, tested, dipped, or disposed of in
accordance with the rules of the commission.

Pursuant to §161.081, titled "Importation of Animals," the com-
mission may regulate the movement of livestock, exotic live-
stock, domestic animals, domestic fowl, or exotic fowl into this
state from another state, territory, or country. The commission,
by rule, may provide the method for inspecting and testing ani-
mals before and after entry into this state, and for the issuance
and form of health certificates and entry permits.

Pursuant to §161.101, titled "Duty to Report," a veterinarian, a
veterinary diagnostic laboratory, or a person having care, cus-
tody, or control of an animal shall report the existence of the
disease, if required by the commission, among livestock, exotic
livestock, bison, domestic fowl, or exotic fowl to the commission
within 24 hours after diagnosis of the disease.

Pursuant to §161.148, titled "Administrative Penalty," the com-
mission may impose an administrative penalty on a person who
violates Chapter 161 or a rule or order adopted under Chapter
161. The penalty for a violation may be in an amount not to ex-
ceed $5,000.

The proposed rules in this chapter for adoption do not affect other
statutes, sections, or codes.

$§40.6 CWD Movement Restriction Zones.
(a) (No change.)

(b) Declaration of area restricted for CWD. CWD has been de-
tected in susceptible species in different locations in Texas. This creates
a high risk for CWD exposure or infection in CWD susceptible species
in those geographic areas. [In erder to protect other areas of the state
from the risk of expesure and spread of CWD; restrieted] Restricted
areas, such as containment zones and surveillance zones, are created
to protect against the spread of and exposure to CWD to other areas of
the state and to have necessary surveillance to epidemiologically assess
the risk. The high-risk areas are delineated as follows:

(1) Containment Zone Boundaries:
(A) - (H) (No change.)

() Containment Zone 9. That portion of
Coleman County lying within the area described by the fol-

lowing latitude-longitude coordinate pairs: -99.29788709,
32.00897313; -99.29703740,  32.00896493; -99.29618783,
32.00894951; -99.29533850,  32.00892688; -99.29448947,
32.00889704; -99.29364083,  32.00886000; -99.29279266,
32.00881574; -99.29194506,  32.00876429; -99.29109810,
32.00870565; -99.29025187,  32.00863981; -99.28940645,
32.00856680; -99.28856193,  32.00848661; -99.28771839,
32.00839925; -99.28687591,  32.00830473; -99.28603458,
32.00820307, -99.28519449,  32.00809426; -99.28435570,
32.00797833; -99.28351832,  32.00785528; -99.28268242,
32.00772513; -99.28184808,  32.00758789; -99.28101539,
32.00744357, -99.28018443,  32.00729219; -99.27935529,
32.00713375; -99.27852804,  32.00696829; -99.27770277,
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32.00679581;  -99.27687955,  32.00661633;  -99.27605848,  31.93993168;  -99.21322456,  31.93920835;  -99.21319467,
32.00642987;  -99.27523963,  32.00623645:  -99.27442309,  31.93848472;  -99.21317323,  31.93776088:  -99.21316025,
32.00603609;  -99.27360893,  32.00582880;  -99.27279723,  31.93703689;  -99.21315572,  31.93631283;  -99.21315964,
32.00561461;  -99.27198809,  32.00539353;  -99.27118157,  31.93558876;  -99.21317202,  31.93486477:  -99.21319285,
32.00516560;  -99.27037776,  32.00493083;  -99.26957673,  31.93414091;  -99.21322214,  31.93341727, _ -99.21325987,
32.00468925;  -99.26877858,  32.00444088;  -99.26798337,  31.93269391;  -99.21330604,  31.93197090;  -99.21336065,
32.00418574;  -99.26719118,  32.00392387,  -99.26640210,  31.93124833;  -99.21342370,  31.93052625;  -99.21349517,
32.00365528;  -99.26561620,  32.00338000;  -99.26483356,  31.92980475;  -99.21357507,  31.92908388;  -99.21366337,
32.00309806;  -99.26405426,  32.00280950;  -99.26327837,  31.92836373;  -99.21376008,  31.92764437,  -99.21386518,
32.00251433;  -99.26250598,  32.00221258;  -99.26173716,  31.92692586:  -99.21397866,  31.92620828;  -99.21410051,
32.00190430;  -99.26097198,  32.00158950;  -99.26021052,  31.92549170;  -99.21423072,  31.92477619;  -99.21436927,
32.00126822;  -99.25945286,  32.00094049;  -99.25869907,  31.92406182;  -99.21451616,  31.92334867,  -99.21467136,
32.00060634;  -99.25794923,  32.00026581;  -99.25720342,  31.92263679;  -99.21483487,  31.92192627;  -99.21500665,
31.99991893;  -99.25646169,  31.99956573;  -99.25572414,  31.92121717;  -99.21518671,  31.92050956;  -99.21537502,
31.99920625;  -99.25499083,  31.99884053;  -99.25426183,  31.91980352;  -99.21557155, 31.91909911;  -99.21577630,
31.99846860;  -99.25353723,  31.99809050;  -99.25281708,  31.91839641;  -99.21598923, 31.91769548;  -99.21621034,
31.99770626;  -99.25210146,  31.99731593;  -99.25139045,  31.91699639;  -99.21643959,  31.91629921;  -99.21667697,
31.99691954;  -99.25068411, 31.99651714;  -99.24998251,  31.91560402;  -99.21692245, 31.91491087:  -99.21717600,
31.99610875;  -99.24928573,  31.99569443;  -99.24859382,  31.91421985;  -99.21743761, 31.91353101;  -99.21770723,
31.99527422; 9924790687,  31.99484815;  -99.24722493,  31.91284442;  -99.21798486, 31.91216016:  -99.21827046,
31.99441626;  -99.24654808,  31.99397861;  -99.24587639,  31.91147829;  -99.21856399, 31.91079888;  -99.21886544,
31.99353524;  -99.24520991,  31.99308618;  -99.24454873,  31.91012199;  -99.21917478,  31.90944770; _ -99.21949196,
31.99263148;  -99.24389289,  31.99217120;  -99.24324247,  31.90877607;  -99.21981696,  31.90810716;  -99.22014975,
31.99170536;  -99.24259753,  31.99123403;  -99.24195814,  31.90744105;  -99.22049030,  31.90677779; _ -99.22083856,
31.99075725;  -99.24132435, 31.99027506;  -99.24069624,  31.90611746;  -99.22119451,  31.90546012;  -99.22155812,
31.98978751;  -99.24007386,  31.98929465;  -99.23945728,  31.90480583;  -99.22192933,  31.90415467,  -99.22230812,
31.98879653;  -99.23884655,  31.98829320;  -99.23824174,  31.90350668;  -99.22269446,  31.90286195;  -99.22308829,
31.98778471;  -99.23764291,  31.98727111;  -99.23705011,  31.90222053;  -99.22348958,  31.90158248; _ -99.22389830,
31.98675246;  -99.23646341,  31.98622879;  -99.23588287,  31.90094788;  -99.22431440, 31.90031677;  -99.22473784,
31.98570017;  -99.23530853,  31.98516664;  -99.23474047,  31.89968923;  -99.22516858,  31.89906532;  -99.22560657,
31.98462826;  -99.23417873,  31.98408509;  -99.23362336,  31.89844509;  -99.22605177,  31.89782861;  -99.22650414,
31.98353718;  -99.23307444,  31.98298457;  -99.23253200,  31.89721595;  -99.22696364,  31.89660715;  -99.22743021,
31.98242733;  -99.23199610,  31.98186552;  -99.23146681,  31.89600229;  -99.22790381,  31.89540142;  -99.22838439,
31.98129918;  -99.23094416,  31.98072837;  -99.23042821,  31.89480460;  -99.22887191, 31.89421189;  -99.22936632,
31.98015316;  -99.22991901,  31.97957359;  -99.22941662,  31.89362335;  -99.22986757,  31.89303904:  -99.23037560,
31.97898973;  -99.22892108,  31.97840163;  -99.22843243,  31.89245901;  -99.23089037,  31.89188332;  -99.23141183,
31.97780935;  -99.22795074,  31.97721295;  -99.22747605,  31.89131203;  -99.23193993,  31.89074520:  -99.23247460,
31.97661250;  -99.22700840,  31.97600804;  -99.22654783,  31.89018289;  -99.23301581,  31.88962514;  -99.23356350,
31.97539964;  -99.22609441,  31.97478736;  -99.22564817,  31.88907201;  -99.23411760,  31.88852356;  -99.23467807,
31.97417125;  -99.22520915,  31.97355140;  -99.22477739,  31.88797984:  -99.23524486,  31.88744091;  -99.23581789,
31.97292784;  -99.22435296,  31.97230065;  -99.22393587,  31.88690682;  -99.23639713,  31.88637762;  -99.23698251,
31.97166988;  -99.22352618,  31.97103561;  -99.22312392,  31.88585336;  -99.23757397,  31.88533410;  -99.23817145,
31.97039788;  -99.22272913,  31.96975678;  -99.22234187,  31.88481989;  -99.23877490,  31.88431078;  -99.23938425,
31.96911235;  -99.22196215,  31.96846467;  -99.22159002,  31.88380682;  -99.23999945,  31.88330805;  -99.24062043,
31.96781379;  -99.22122552,  31.96715979;  -99.22086868,  31.88281454;  -99.24124714,  31.88232632;  -99.24187950,
31.96650272;  -99.22051954,  31.96584266;  -99.22017813,  31.88184345;  -99.24251746,  31.88136597,  -99.24316096,
31.96517966;  -99.21984448,  31.96451380;  -99.21951864,  31.88089393;  -99.24380992,  31.88042738;  -99.24446429,
31.96384514;  -99.21920062,  31.96317374;  -99.21889047,  31.87996636;  -99.24512400,  31.87951092;  -99.24578899,
31.96249968;  -99.21858821, 31.96182302;  -99.21829387,  31.87906111;  -99.24645919,  31.87861696;  -99.24713453,
31.96114382;  -99.21800749,  31.96046216;  -99.21772908,  31.87817853;  -99.24781494,  31.87774586; _ -99.24850037,
31.95977810;  -99.21745868,  31.95909171;  -99.21719632,  31.87731898;  -99.24919074, 31.87689794;  -99.24988598,
31.95840306;  -99.21694202,  31.95771221;  -99.21669580,  31.87648279;  -99.25058602,  31.87607356;  -99.25129080,
31.95701924;  -99.21645769,  31.95632421;  -99.21622771,  31.87567030;  -99.25200024,  31.87527304:  -99.25271428,
31.95562719;  -99.21600589,  31.95492826;  -99.21579224,  31.87488182;  -99.25343284, 31.87449669;  -99.25415585,
31.95422748;  -99.21558680,  31.95352492;  -99.21538957,  31.87411768;  -99.25488325, 31.87374482;  -99.25561495,
31.95282064;  -99.21520058,  31.95211473;  -99.21501984,  31.87337816;  -99.25635089,  31.87301773;  -99.25709099,
31.95140725;  -99.21484738,  31.95069827;  -99.21468321,  31.87266357;  -99.25783519,  31.87231571;  -99.25858340,
31.94998786;  -99.21452735,  31.94927609;  -99.21437981,  31.87197419;  -99.25933555,  31.87163903;  -99.26009157,
31.94856303;  -99.21424061,  31.94784875;  -99.21410975,  31.87131028;  -99.26085139,  31.87098797;  -99.26161492,
31.94713333;  -99.21398726,  31.94641683;  -99.21387315,  31.87067212;  -99.26238210,  31.87036278;  -99.26315284,
31.94569933;  -99.21376742,  31.94498089;  -99.21367009,  31.87005996;  -99.26392707,  31.86976370;  -99.26470472,
31.94426159;  -99.21358116,  31.94354150;  -99.21350065,  31.86947403;  -99.26548570,  31.86919098;  -99.26626994,
31.94282069;  -99.21342856,  31.94209923;  -99.21336490,  31.86891458;  -99.26705737,  31.86864484;  -99.26784789,
31.94137720;  -99.21330968,  31.94065466;  -99.21326289,  31.86838181;  -99.26864145, 31.86812550;  -99.26943794,
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31.86787595; -99.27023731,

31.86763317; -99.27103947,

31.89261735; -99.36712687,

31.89319856; -99.36762625,

31.86739719; -99.27184434,

31.86716803; -99.27265183,

31.89378404; -99.36811878,

31.89437373; -99.36860440,

31.86694572; -99.27346188,

31.86673027; -99.27427440,

31.89496757; -99.36908308,

31.89556550; -99.36955476,

31.86652172; -99.27508930,

31.86632007; -99.27590652,

31.89616747, -99.37001940,

31.89677342; -99.37047695,

31.86612536; -99.27672596,

31.86593759; -99.27754755,

31.89738328; -99.37092736,

31.89799699; -99.37137060,

31.86575679; -99.27837121,

31.86558297; -99.27919685,

31.89861450; -99.37180661,

31.89923574; -99.37223535,

31.86541616; -99.28002439,

31.86525637; -99.28085376,

31.89986065; -99.37265678,

31.90048918; -99.37307087,

31.86510361; -99.28168486,

31.86495791; -99.28251762,

31.90112125; -99.37347756,

31.90175680; -99.37387681,

31.86481926; -99.28335195,

31.86468770; -99.28418777,

31.90239578; -99.37426860,

31.90303811; -99.37465287,

31.86456322; -99.28502501,

31.86444585; -99.28586356,

31.90368374; -99.37502959,

31.90433260; -99.37539872,

31.86433560; -99.28670337,

31.86423247; -99.28754433,

31.90498463; -99.37576024,

31.90563976; -99.37611409,

31.86413648; -99.28838637,

31.86404763; -99.28922940,

31.90629792; -99.37646024,

31.90695906; -99.37679867,

31.86396594; -99.29007334,

31.86389141; -99.29091811,

31.90762311; -99.37712933,

31.90828999; -99.37745219,

31.86382405; -99.29176362,

31.86376386; -99.29260979,

31.90895965; -99.37776723,

31.90963202; -99.37807441,

31.86371086; -99.29345653,

31.86366505; -99.29430377,

31.91030703; -99.37837370,

31.91098461; -99.37866506,

31.86362643; -99.29515142,

31.86359500; -99.29599939,

31.91166470; -99.37894848,

31.91234723; -99.37922392,

31.86357078; -99.29684760,

31.86355375; -99.29769596,

31.91303214; -99.37949135,

31.91371935; -99.37975076,

31.86354393; -99.29854440,

31.86354132; -99.29939283,

31.91440879; -99.38000210,

31.91510041; -99.38024536,

31.86354591; -99.30024116,

31.86355770; -99.30108931,

31.91579412; -99.38048052,

31.91648986; -99.38070754,

31.86357669; -99.30193720,

31.86360289; -99.30278475,

31.91718757, -99.38092642,

31.91788717, -99.38113711,

31.86363629; -99.30363186,

31.86367688; -99.30447845,

31.91858859; -99.38133961,

31.91929177; -99.38153390,

31.86372466; -99.30532445,

31.86377962; -99.30616977,

31.91999663; -99.38171995,

31.92070311; -99.38189774,

31.86384177,; -99.30701432,

31.86391110; -99.30785802,

31.92141113; -99.38206727,

31.92212063; -99.38222850,

31.86398759; -99.30870079,

31.86407124; -99.30954254,

31.92283153; -99.38238143,

31.92354376; -99.38252603,

31.86416204; -99.31038319,

31.86425999; -99.31122266,

31.92425726; -99.38266231,

31.92497195; -99.38279023,

31.86436507; -99.31206086,

31.86447728; -99.31289772,

31.92568776; -99.38290979,

31.92640462; -99.38302098,

31.86459659; -99.31373314,

31.86472301; -99.31456705,

31.92712246; -99.38312378,

31.92784121; -99.38321819,

31.86485651; -99.31539937,

31.86499709; -99.31623000,

31.92856079; -99.38330419,

31.92928114; -99.38338178,

31.86514473; -99.31705887,

31.86529941; -99.31788590,

31.93000219; -99.38345094,

31.93072386; -99.38351168,

31.86546113; -99.31871101,

31.86562986; -99.31953411,

31.93144608,; -99.38356399,

31.93216878; -99.38360785,

31.86580559; -99.32035512,

31.86598830; -99.32117396,

31.93289189; -99.38364327,

31.93361533; -99.38367024,

31.86617797, -99.32199055,

31.86637458; -99.32280481,

31.93433904; -99.38368876,

31.93506294; -99.38369882,

31.86657812; -99.32361666,

31.86678856; -99.32442602,

31.93578696; -99.38370043,

31.93651104; -99.38369359,

31.86700589; -99.32523280,

31.86723008; -99.32603693,

31.93723509; -99.38367829,

31.93795904; -99.38365454,

31.86746111; -99.32683834,

31.86769895; -99.32763693,

31.93868283; -99.38362234,

31.93940639; -99.38358169,

31.86794359; -99.32843263,

31.86819500; -99.32922536,

31.94012963; -99.38353259,

31.94085249; -99.38347506,

31.86845315; -99.33001505,

31.86871802; -99.33080161,

31.94157490; -99.38340909,

31.94229678,; -99.38333470,

31.86898958; -99.33158496,

31.86926781; -99.33236504,

31.94301807; -99.38325188,

31.94373869; -99.38316065,

31.86955267; -99.33314176,

31.86984415; -99.33391504,

31.94445857, -99.38306102,

31.94517764; -99.38295300,

31.87014220; -99.33468482,

31.87044681; -99.33545100,

31.94589583; -99.38283659,

31.94661307; -99.38271181,

31.87075794; -99.33621352,

31.87107556; -99.33697231,

31.94732928, -99.38257867,

31.94804439; -99.38243718,

31.87139964; -99.33772728,

31.87173014; -99.33847836,

31.94875834; -99.38228736,

31.94947106; -99.38212922,

31.87206704; -99.33922548,

31.87241031; -99.33996856,

31.95018246; -99.38196278,

31.95089249; -99.38178806,

31.87275989; -99.34070753,

31.87311577,; -99.34144232,

31.95160107; -99.38160506,

31.95230813; -99.38141381,

31.87347791; -99.34217285,

31.87384627, -99.34289905,

31.95301360; -99.38121433,

31.95371741; -99.38100664,

31.87422082; -99.34362085,

31.87460151; -99.34433818,

31.95441949; -99.38079075,

31.95511977; -99.38056670,

31.87498831; -99.34505097,

31.87538119; -99.34575914,

31.95581819; -99.38033449,

31.95651467; -99.38009416,

31.87578009; -99.34646263,

31.87618499; -99.34716137,

31.95720914; -99.37984572,

31.95790154; -99.37958921,

31.87659585; -99.34785528,

31.87701262; -99.34854430,

31.95859179; -99.37932465,

31.95927983; -99.37905205,

31.87743525; -99.34922836,

31.87786372; -99.34990740,

31.95996559; -99.37877146,

31.96064900; -99.37848289,

31.87829798; -99.35058134,

31.87873798,; -99.35125011,

31.96132999; -99.37818639,

31.96200850; -99.37788196,

31.87918368; -99.35191366,

31.87963504; -99.35257192,

31.96268446; -99.37756966,

31.96335780; -99.37724949,

31.88009201; -99.35322482,

31.88055454; -99.35387229,

31.96402845; -99.37692151,

31.96469636; -99.37658574,

31.88102260; -99.35451428,

31.88149613; -99.35515071,

31.96536144; -99.37624221,

31.96602364; -99.37589095,

31.88197509; -99.35578153,

31.88245944; -99.35640667,

31.96668289; -99.37553201,

31.96733912; -99.37516542,

31.88294911; -99.35702608,

31.88344407; -99.35763968,

31.96799228,; -99.37479121,

31.96864228; -99.37440942,

31.88394426; -99.35824743,

31.88444963; -99.35884925,

31.96928908,; -99.37402009,

31.96993261; -99.37362326,

31.88496015; -99.35944509,

31.88547575; -99.36003489,

31.97057279; -99.37321896,

31.97120958; -99.37280724,

31.88599638,; -99.36061859,

31.88652199; -99.36119614,

31.97184290; -99.37238814,

31.97247269; -99.37196169,

31.88705254; -99.36176747,

31.88758796; -99.36233253,

31.97309889; -99.37152795,

31.97372145; -99.37108695,

31.88812820; -99.36289126,

31.88867322; -99.36344362,

31.97434028, -99.37063873,

31.97495534; -99.37018335,

31.88922296; -99.36398953,

31.88977736; -99.36452896,

31.97556657,; -99.36972084,

31.97617389; -99.36925126,

31.89033636; -99.36506184,

31.89089992; -99.36558812,

31.97677726; -99.36877464,

31.97737662; -99.36829104,

31.89146798; -99.36610776,

31.89204047; -99.36662069,

31.97797189; -99.36780051,

31.97856303; -99.36730308,
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31.97914998;  -99.36679882,  31.97973267;  -99.36628777,  27.15321858;  -98.32184384,  27.15504518;  -98.32229480,
31.98031105;  -99.36576999,  31.98088507;  -99.36524551,  27.15690215;  -98.32260903,  27.15878152;  -98.32278519,
31.98145465;  -99.36471440,  31.98201976:  -99.36417671,  27.16067526;  -98.32282607,  27.16222641; _ -98.32281627,
31.98258033;  -99.36363249,  31.98313630:  -99.36308180,  27.16501134;  -98.32281627,  27.16501136;  -98.32281357,
31.98368763;  -99.36252469,  31.98423425:  -99.36196121,  27.16578038;  -98.32281357,  27.16578040;  -98.32280037,
31.98477612;  -99.36139142,  31.98531317;  -99.36081538,  27.16953161;  -98.32280037,  27.16953161;  -98.32279424,
31.98584536;  -99.36023314,  31.98637263;  -99.35964477,  27.17127223;  -98.32279424,  27.17127224; _ -98.32278834,
31.98689493;  -99.35905031, 31.98741221;  -99.35844984,  27.17294980;  -98.32278477,  27.17329865:  -98.32268306,
31.98792442;  -99.35784341,  31.98843150;  -99.35723107,  27.17519678;  -98.32244276,  27.17708490;  -98.32206488,
31.98893341;  -99.35661289,  31.98943009;  -99.35598894,  27.17895493;  -98.32155103,  27.18079885:  -98.32090342,
31.98992150;  -99.35535927,  31.99040758;  -99.35472394,  27.18260877,  -98.32012480,  27.18437693;  -98.31921851,
31.99088830;  -99.35408302,  31.99136360:  -99.35343658,  27.18609576;  -98.31818841,  27.18775790;  -98.31703892,
31.99183343;  -99.35278467,  31.99229775;  -99.35212736,  27.18935622;  -98.31577496,  27.19088389;  -98.31440193,
31.99275651;  -99.35146472,  31.99320967:  -99.35079681,  27.19233434;  -98.31292571,  27.19370138;  -98.31135263,
31.99365717;  -99.35012369,  31.99409899;  -99.34944545,  27.19497913;  -98.30968942,  27.19616213;  -98.30794321,
31.99453506;  -99.34876213,  31.99496536:  -99.34807382,  27.19724530;  -98.30612147,  27.19822401;  -98.30423202,
31.99538983;  -99.34738057,  31.99580844;  -99.34668246,  27.19909405;  -98.30228293,  27.19985170; _ -98.30028258,
31.99622114;  -99.34597956,  31.99662789;  -99.34527193,  27.20049372;  -98.29823953,  27.20101734; _ -98.29616253,
31.99702865;  -99.34455965,  31.99742339;  -99.34384278,  27.20142033;  -98.29406049,  27.20170096;  -98.29194242,
31.99781205;  -99.34312141, 31.99819461;  -99.34239559,  27.20185803;  -98.29045520,  27.20189407; _ -98.28090559,
31.99857103;  -99.34166541,  31.99894126;  -99.34093093,  27.20192944;  -98.28026777,  27.20192618;  -98.27814490,
31.99930528;  -99.34019223,  31.99966304:  -99.33944938,  27.20183447;  -98.27603329,  27.20161877;  -98.27394199,
32.00001451;  -99.33870245,  32.00035966;  -99.33795152,  27.20128001;  -98.27187997,  27.20081965;  -98.26985606,
32.00069845;  -99.33719667,  32.00103084:  -99.33643796,  27.20023964;  -98.26787893,  27.19954249:  -98.26595706,
32.00135681;  -99.33567548,  32.00167632;  -99.33490929,  27.19873118;  -98.26409868,  27.19780919;  -98.26231175,
32.00198934;  -99.33413949,  32.00229584:  -99.33336613,  27.19678046;  -98.26060393,  27.19564941;  -98.25898254,
32.00259578;  -99.33258930,  32.00288915;  -99.33180908,  27.19442088;  -98.25745451,  27.19310014;  -98.25602640,
32.00317590;  -99.33102554,  32.00345602;  -99.33023876,  27.19169285;  -98.25470432,  27.19020504;  -98.25349392,
32.00372947;  -99.32044882,  32.00399622;  -99.32865580,  27.18864308;  -98.25240039, 27.18701366;  -98.25142840,
32.00425625;  -99.32785977,  32.00450954:  -99.32706082,  27.18532377;  -98.25058212,  27.18358064;  -98.24986516,
32.00475606;  -99.32625903,  32.00499578;  -99.32545447,  27.18179175;  -98.24928058,  27.17996476;  -98.24833089,
32.00522868;  -99.32464722,  32.00545473;  -99.32383737,  27.17810748;  -98.24851799,  27.17622788;  -98.24834323,
32.00567392;  -99.32302500,  32.00588623;  -99.32221018,  27.17433401;  -98.24830351,  27.17300440;  -98.24827071,
32.00609162;  -99.32139299,  32.00629009;  -99.32057353,  27.16530377;  -98.24827454,  27.16473335; _ -98.24837767,
32.00648161;  -99.31975186,  32.00666616:  -99.31892808,  27.16283530;  -98.24861935,  27.16094735;  -98.24899855,
32.00684372;  -99.31810225,  32.00701428;  -99.31727448,  27.15907758;  -98.24951363,  27.15723401; _ -98.25016238,
32.00717782;  -99.31644483,  32.00733433;  -99.31561339,  27.15542451;  -98.25094202,  27.15365684;  -98.25184921,
32.00748378;  -99.31478024,  32.00762616:  -99.31394546,  27.15193857;  -98.25288004,  27.15027705; _ -98.25403012,
32.00776147;  -99.31310915,  32.00788967:  -99.31227137,  27.14867938;  -98.25529449,  27.14715242; _ -98.25666776,
32.00801077;  -99.31143222,  32.00812476;  -99.31059178,  27.14570269;  -98.25814404,  27.14433640; _ -98.25971700,
32.00823161;  -99.30975013,  32.00833131;  -99.30890735,  27.14305939;  -98.26137991, 27.14187713;  -98.26312566,
32.00842387;  -99.30806353,  32.00850927:  -99.30721876,  27.14079468;  -98.26494677,  27.13981666;  -98.26627186,
32.00858750;  -99.30637311,  32.00865855;  -99.30552667,  27.13919216;  -98.26715049,  27.13880096;  -98.26771406,
32.00872242;  -99.30467953,  32.00877909:  -99.30383176,  27.13855607;  -98.26783677,  27.13850433; _ -98.26809786,
32.00882857;  -99.30298346,  32.00887085:  -99.30213471,  27.13839484;  -98.26859139,  27.13819236;  -98.26885450,
32.00890593;  -99.30128558,  32.00893380;  -99.30043618,  27.13808680;  -98.26935182,  27.13789170; _ -98.26961686,
32.00895445;  -99.29958657,  32.00896789:  -99.20873685,  27.13779009;  -98.27045143,  27.13748232;  -98.27057696,
32.00897412; and -99.29788709, 32.00897313. 27.13743812;  -98.27086650,  27.13733678; _ -98.27132970,
Figure: 4 TAC §40.6(b)(1)(D) 27.13717829;  -98.27162094,  27.13708092;  -98.27208657,
27.13692885:  -98.27237944,  27.13683546; _ -98.27309571,
27.13661545;  -98.27412316,  27.13631179; _ -98.27427026,
(A) - (U) (No change.) 27.13626866:  -98.27529930,  27.13596939;  -98.27534656,
27.13595568;  -98.28028733,  27.13452608;  -98.28040390,
27.13449150;  -98.28244567,  27.13396821;  -98.28452131,
27.13356548;  -98.28662193,  27.13328503;  -98.28873854,

(2) Surveillance Zone Boundaries:

(V) Surveillance Zone 22. That portion of Brooks
County lying within the area described by the following lati-
tude-longitude pairs: -98.29086210, 27.13309526; -98.29298351, 2
27.13318675; -98.29509370,  27.13340214; -98.29718363, 12:175;13631318’?;6%%1396?5?(221)?\?;(1 27.13309526.
27.13374052; -98.29924438,  27.13420043; -98.30126711, - -
27.13477991; -08.30324318,  27.13547648; -98.30516413, (W) Surveillance Zone 23. That portion of Kimble
27.13628715; -98.30702174,  27.13720847; -98.30880805, County lying within the area described by the following lati-
27.13823649; -98.31051543,  27.13936681; -98.31213656, tude-longitude pairs: -99.95180989, 30.29840729; -99.95400264,
27.14059459; -98.31366451,  27.14191458; -98.31509272, 30.29847039; -99.95618594,  30.29865777, -99.95835045,
27.14332113; -98.31641508,  27.14480823; -98.31762594, 30.29896861; -99.96048692,  30.29940160; -99.96258621,
27.14636950; -98.31872010,  27.14799827; -98.31969287, 30.29995488; -99.96463932,  30.30062607; -99.96663749,
27.14968756; -98.32054008,  27.15143015; -98.32125809, 30.30141232; -99.96857214,  30.30231025; -99.96983623,
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30.30299275;  -99.97667133,  30.30295620;  -99.97688605,  30.40868110;  -99.87101006,  30.40778170;  -99.86914620,
30.30295564;  -99.97907892,  30.30301831;  -99.98126237,  30.40677446;  -99.86736238,  30.40566369;  -99.86566623,
30.30320526;  -99.98342707,  30.30351568;  -99.98556376,  30.40445415;  -99.86406502,  30.40315102;  -99.86256560,
30.30394824;  -99.98766328,  30.30450110;  -99.98971667,  30.40175989;  -99.86117441,  30.40028671;  -99.85989739,
30.30517190;  -99.99171514,  30.30595775;  -99.99365012,  30.39873781;  -99.85874000,  30.39711981;  -99.85770721,
30.30685531;  -99.99551334,  30.30786072;  -99.99729683,  30.39543965;  -99.85746146,  30.39499685;  -99.85659378,
30.30896969;  -99.99899295, 30.31017747,  -100.00059444,  30.39339897,  -99.85593577,  30.39210664;  -99.85516488,
30.31147889;  -100.00209444, 30.31286839;  -100.00348653,  30.39032398;  -99.85453017,  30.38850142;  -99.85429040,
30.31434001;  -100.00476475, 30.31588747;  -100.00592361,  30.38764797,  -99.85405994,  30.38727300; _ -99.85337346,
30.31750413;  -100.00695816, 30.31918308;  -100.00769098,  30.38598353;  -99.85281357,  30.38486057;  -99.85259642,
30.32056160;  -100.00769527, 30.32057026;  -100.00770515,  30.38441489;  -99.85182566,  30.38263221; _ -99.85119106,
30.32057419;  -100.00856976, 30.32093081;  -100.01050520,  30.38080964;  -99.85069533,  30.37895498;  -99.85034057,
30.32182811;  -100.01236890, 30.32283327;  -100.01415286,  30.37707618;  -99.85012831,  30.37518129;  -99.85005944,
30.32394201;  -100.01584945, 30.32514957;  -100.01745142,  30.37327842;  -99.85013426,  30.37137571;  -99.85035242,
30.32645078;  -100.01895190, 30.32784008;  -100.02034447,  30.36948133;  -99.85071299,  30.36760337; _ -99.85121442,
30.32931152;  -100.02162315, 30.33085881;  -100.02278248,  30.36574988;  -99.85176446,  30.36416114;  -99.85459723,
30.33247532;  -100.02381749, 30.33415413;  -100.02472373,  30.35675198;  -99.85468731, 30.35651963;  -99.85546328,
30.33588807;  -100.02549732, 30.33766969;  -100.02613495,  30.35473872;  -99.85637186,  30.35300564;  -99.85740917,
30.33949139; -100.02663387, 30.34134536; -100.02699194,  30.35132780;  -99.85857074, 30.34971237;  -99.85985161,
30.34322366;  -100.02720763, 30.34511825;  -100.02727999,  30.34816629;  -99.86047057,  30.34748954;  -99.86049982,
30.34702101;  -100.02727926, 30.34721962; -100.02698483,  30.34745852;  -99.86052178, 30.34742326;  -99.86100495,
30.38601250;  -100.02691424, 30.38771670;  -100.02669952,  30.34667428;  -99.86216640,  30.34505883;  -99.86344715,
30.38961139;  -100.02634231, 30.39148985; -100.02584414,  30.34351270;  -99.86373981, 30.34318754;  -99.86408949,
30.39334403;  -100.02520711, 30.39516599;  -100.02443397,  30.34280464;  -99.86519138,  30.34165962;  -99.86535734,
30.39694793;  -100.02352801, 30.39868221; -100.02249310,  30.34149711;  -99.86574783, 30.34111759;  -99.86708424,
30.40036141;  -100.02133367, 30.40197834;  -100.02005469,  30.33989216;  -99.86837905,  30.33882977;  -99.86854522,
30.40352605; -100.01866162, 30.40499793; -100.01716044,  30.33870050;  -99.86857268, 30.33867483;  -99.86856615,
30.40638767;  -100.01555756, 30.40768931;  -100.01385986,  30.33840357,  -99.86854991,  30.33733178;  -99.86854704,
30.40889727; -100.01207460, 30.41000638; -100.01020943,  30.33691486;  -99.86862146, 30.33501215;  -99.86883917,
30.41101189;  -100.00827235, 30.41190948;  -100.00627164,  30.33311774;  -99.86889510,  30.33276880;  -99.86917243,
30.41269531; -100.00421590, 30.41336602; -100.00211391,  30.33111199;  -99.86947657,  30.32958293;  -99.86997744,
30.41391872;  -99.99997470,  30.41435104;  -99.99780743,  30.32772937, _ -99.87061696,  30.32590820;  -99.87139238,
3041466115,  -99.99562139,  30.41484770;  -99.99361689,  30.32412720;  -99.87230039,  30.32239401;  -99.87333709,
30.41490944;  -99.97742474,  30.41498743;  -99.97723380,  30.32071604;  -99.87449802,  30.31910048;  -99.87553862,
30.41498786;  -99.97503838,  30.41492516;  -99.97285239,  30.31784364;  -99.87612434,  30.31649807;  -99.87703219,
30.41473811;  -99.97068521,  30.41442751;  -99.96854613,  30.31476485;,  -99.87806872,  30.31308684;  -99.87922949,
30.41399469;  -99.96644432, 30.41344150;  -99.96438877,  30.31147124;  -99.88050951,  30.30992495;  -99.88190332,
30.41277033;  -99.96308679,  30.41225858;  -99.96228171,  30.30845459;  -99.88340493,  30.30706646;  -99.88500791,
30.41300309;  -99.96067798,  30.41430404;  -99.95897947,  30.30576649;  -99.88670541,  30.30456026;  -99.88849016,
3041551127, -99.95719345,  30.41661962;  -99.95532758,  30.30345291;  -99.89035451,  30.30244920;  -99.89229049,
30.41762432;  -99.95338985,  30.41852108;  -99.95138856,  30.30155340;  -99.89428981,  30.30076937;  -99.89634391,
30.41930605;  -99.94933228,  30.41997587;  -99.94722984,  30.30010044;  -99.89844401,  30.29954949;  -99.90058112,
30.42052767;  -99.94509023,  30.42095908;  -99.94292264,  30.29911887;  -99.90274609,  30.29881042;  -99.90492967,
30.42126825;  -99.94090675,  30.42144388;  -99.94082250,  30.29862546;  -99.90696497,  30.29856499;  -99.95165235,
30.42144900;  -99.94073928, 30.42146147;  -99.93938623,  30.29840756; and -99.95180989, 30.29840729.
30.42163958;  -99.93719992,  30.42182513;  -99.93500428,  Figure: 4 TAC §40.6(b)(2)(W)
30.42188633;  -99.93280872, 30.42182290;  -99.93062266, . . .
30.42163512;  -99.92919163,  30.42144375;  -99.92652986, (. (X) m?i‘:"teﬁ“an‘r’e Zgne rzi;“ i Tbhat ﬂfl"’“;f’ﬁ Ofiye‘ll“tlia
30.42103663;  -99.92579370,  30.42091666;  -99.92365468, ounty ymng wi ¢ area_cescrived by ™he lolowing lahi-
2 2 tude-longitude pairs: -99.03678558, 29.25833376; -99.03895416,
30.42048309;  -99.92155298,  30.41992917;  -99.91949761,
20.25841257;  -99.04111221,  29.25861555;  -99.04325052,
30.41925727;  -99.91749738,  30.41847027,  -99.91577099,
20.25894183;  -99.04535994, 29.25939001;  -99.04743143,
30.41767601;  -99.91519239,  30.41739079;  -99.91376655,
20.25995817;  -99.04945614,  29.26064389;  -99.05142540,
30.41692839;  -99.91052579,  30.41578007,  -99.91035853,
20.26144423;  -99.05333079, 29.26235576;  -99.05516414,
30.41572034;  -99.90835845,  30.41493320;  -99.90642208,
20.26337459;  -99.05691762,  29.26449635;  -99.05858371,
30.41403434;  -99.90455773,  30.41302762;  -99.90439344,
20.26571625;  -99.06015529, 29.26702907;  -99.06162562,
30.41293169;  -99.90438605,  30.41292734;  -99.90437742,
20.26842918;  -99.06298841,  29.26991060;  -99.06423782,
30.41292934;  -99.90435324,  30.41293495;  -99.90221361,
20.27146699;  -99.06536850, 29.27309169;  -99.06637560,
30.41336564;  -99.90004605,  30.41367408; _ -99.89785984,
29.27477773;  -99.06725480,  29.27651791; _ -99.06800233,
30.41385896;  -99.89566436,  30.41391947,  -99.89346901,
20.27830478;  -99.06861499, 29.28013068;  -99.06909015,
30.41385537;  -99.89128321,  30.41366692;  -99.88911632,
20.28198780;  -99.06942576,  29.28386819;  -99.06962038,
30.41335493;  -99.88697764,  30.41292075;  -99.88529868,
20.28576380;  -99.06967316, 29.28766652;  -99.06967243,
30.41248821;  -99.88024744, 30.41106139;  -99.88024744,
: : 20.28773353;  -99.06967074,  29.28787205; _ -99.06988063,
30.41106139;  -99.87742282,  30.41026342;  -99.87700047,
041014141, 29987404563 3040946879, 00 87204306, 29-28904794; 9907007527,  29.29094355;  -99.07012806,
: : : : : . ' * 29.29284627;  -99.07012645,  29.29297847;  -99.07008760,
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29.29560823; -99.06999993,  29.29737770; -99.06976894,

31.89598580; -95.19493927,  31.89750821; -95.19615889,

29.29927018; -99.06939723,  29.30114537, -99.06888638,

31.89910206; -95.19725376,  31.90076054; -95.19821916,

29.30299524; -99.06823857,  29.30481186; -99.06745656,

31.90247655; -95.19905097,  31.90424274; -95.19974562,

29.30658744; -99.06654371,  29.30831440; -99.06550390,

31.90605155; -95.20030011,  31.90789524; -95.20071208,

29.30998532; -99.06434160,  29.31159305; -99.06306178,

31.90976592; -95.20097975,  31.91165557; -95.20110197,

29.31313069; -99.06166990,  29.31459168; -99.06017194,

31.91355611; -95.20107820,  31.91545940; -95.20090853,

29.31596973; -99.05857430,  29.31725895; -99.05688383,

31.91735728; -95.20059369,  31.91924163; -95.20013501,

29.31845382; -99.05510777,  29.31954921; -99.05336743,

31.92110439; -95.19953445,  31.92293756; -95.19915728,

29.32048377; -99.05333543,  29.32049978; -99.05330860,

31.92389976; -95.19815357,  31.92631908; -95.19779084,

29.32052191; -99.05223193,  29.32137180; -99.05054131,

31.92715263; -95.19691477,  31.92890324; -95.19590628,

29.32256658; -99.04876510,  29.32366188; -99.04691091,

31.93060123; -95.19476969,  31.93223933; -95.19350987,

29.32465300; -99.04498668,  29.32553571; -99.04300066,

31.93381051; -95.19213220,  31.93530804; -95.19064258,

29.32630620; -99.04096136,  29.32696119; -99.03887752,

31.93672552; -95.18904740,  31.93805686; -95.18735347,

29.32749787; -99.03675807,  29.32791393; -99.03461208,

31.93929635; -95.18556806,  31.94043870; -95.18369881,

29.32820759; -99.03244877,  29.32837759; -99.03106128,

31.94147900; -95.18175374,  31.94241280; -95.17974117,

29.32842111; -99.02932843,  29.32844366; -99.02877504,

31.94323609; -95.17766973,  31.94394535; -95.17554830,

29.32844682; -99.02681052,  29.32844364; -99.02658003,

31.94453754; -95.17338596,  31.94501011; -95.17119198,

29.32844257; -99.02308778,  29.32841559; -99.02091766,

31.94536104; -95.16897578,  31.94558883; -95.16674684,

29.32833650; -99.01875809,  29.32813317; -99.01661834,

31.94569251; -95.16451472,  31.94567162; -95.16228898,

29.32780647; -99.01450757,  29.32735780; -99.01243483,

31.94552626; -95.16007918,  31.94525705; -95.15789477,

29.32678908; -99.01040900,  29.32610275; -99.00843876,

31.94486515; -95.15574512,  31.94435223; -95.15363944,

29.32530175; -99.00653256,  29.32438951; -99.00469856,

31.94372049; -95.15292604,  31.94347588; -95.15225794,

29.32336995; -99.00294462,  29.32224744; -99.00175050,

31.94323930; -95.15201777, ~ 31.94315426; -95.15112625,

29.32137271; -99.00127811,  29.32118062; -98.99937206,

31.94283856; -95.14978698,  31.94233530; -95.14779612,

29.32026827; -98.99753821,  29.31924861; -98.99578443,

31.94147452; -95.14587558,  31.94050452; -95.14403360,

29.31812600; -98.99411823,  29.31690524; -98.99254673,

31.93942947, -95.14227806,  31.93825396; -95.14061648,

29.31559157; -98.99107669,  29.31419063; -98.98971437,

31.93698304; -95.13905598,  31.93562215; -95.13760324,

29.31270840; -98.98846563,  29.31115125; -98.98733580,

31.93417712; -95.13626449,  31.93265414; -95.13504544,

29.30952584; -98.98632971,  29.30783914; -98.98545168,

31.93105975; -95.13395132,  31.92940076; -95.13298681,

29.30609837; -98.98470545,  29.30431100; -98.98409422,

31.92768430; -95.13215603,  31.92591770; -95.13146253,

29.30248467; -98.98362059,  29.30062721; -98.98328659,

31.92410854; -95.13090928,  31.92226456; -95.13049864,

29.29874658; -98.98309363,  29.29685083; -98.98304254,

31.92039367; -95.13023236,  31.91850388; -95.13020804,

29.29494807; -98.98306949,  29.29237800; -98.98316047,

31.91825324; -95.13003171,  31.91633466; -95.12993523,

29.29047639;  -98.98339313,  29.28858408;  -98.98376645,

31.91468469; -95.12996044,  31.91278142; -95.13013153,

29.28670915; -98.98427884,  29.28485964; -98.98492809,

31.91088362; -95.13044775,  31.90899944; -95.13090775,

29.28304347; -98.98571142,  29.28126841; -98.98662546,

31.90713692; -95.13150954,  31.90530405; -95.13225054,

29.27954206; -98.98766629,  29.27787182; -98.98882946,

31.90350868; -95.13312758,  31.90175849; -95.13413689,

29.27626482; -98.99010998,  29.27472794; -98.99150236,

31.90006097; -95.13527414,  31.89842338; -95.13653446,

29.27326778; -98.99300064,  29.27189056; -98.99459840,

31.89685275; -95.13791245,  31.89535578; -95.13940221,

29.27060220; -98.99628880,  29.26940819; -98.99806461,

31.89393889; -95.14099735,  31.89260814; -95.14269104,

29.26831365; -98.99991822,  29.26732327; -99.00184170,

31.89136922; -95.14447605,  31.89022744; -95.14634471,

29.26644127; -99.00382682,  29.26567144; -99.00586508,

31.88918769; -95.14828904,  31.88825440; -95.15030071,

29.26501707; -99.00794776,  29.26448095; -99.01006596,

31.88743158,; -95.15237111,  31.88672274; -95.15449139,

29.26406539; -99.01162613,  29.26383960; -99.01179748,

31.88613093; -95.15665248,  31.88565866; -95.15884512,

29.26381847; -99.01196770,  29.26379122; -99.01362891,

31.88530796; -95.16105993,  31.88508034; -95.16328745,

29.26356323; -99.01364637,  29.26356123; -99.01366080,

31.88497676; and -95.16551813, 31.88499767.

29.26355239; -99.01446528,  29.26307518; -99.01631862,

Figure: 4 TAC §40.6(b)(2)(Y)

29.26208456; -99.01824185,  29.26120232; -99.02022673,

29.26043223; -99.02226477,  29.25977760; -99.02434725,

29.25924121; -99.02646526,  29.25882537; -99.02860974,

29.25853186; -99.03077150,  29.25836193; -99.03282370,

29.25831559; -99.03666797, 29.25833304; and -99.03678558,

29.25833376.
Figure: 4 TAC §40.6(b)(2)(X)

(Y) Surveillance Zone 25. That portion of Cherokee

(Z) Surveillance Zone 26. That portion of the state
within the boundaries of a line beginning at the intersection of U.S.
Highway 283 and County Road 176 in Coleman County; thence east
along County Road 176 to State Highway (S.H.) 206; thence east
along S.H. 206 to County Road 170; thence south along County Road
170 to County Road 171; thence south along C.R. 171 to County
Road 113 in Brown County; thence south along C.R. 113 to Farm to
Market (F.M.) 585; thence south along F.M. 585 to County Road 108

County lying within the area described by the following lati-

in Brown County; thence southwest along C.R. 108 to County Road

tude-longitude pairs: -95.16551813, 31.88499767; -95.16585785,

127 in Coleman County; thence southwest along C.R. 127 to F.M.

31.88501179; -95.16883776,  31.88514836; -95.17072236,

568; thence west along F.M. 568 to U.S. Highway 84, thence north

31.88527950; -95.17293080,  31.88554853; -95.17511390,

along U.S. 84 to S.H. 206, thence north along S.H. 206 to U.S. 283;

31.88594019; -95.17726232,  31.88645280; -95.17936688,

thence north along U.S. 283 to County Road 176.

31.88708417; -95.18141857,  31.88783159; -95.18340860,

Figure: 4 TAC §40.6(b)(2)(Z2)

31.88869188; -95.18532847,  31.88966134; -95.18716995,

31.89073583; -95.18892517,  31.89191075; -95.19058660,

31.89318107; -95.19214714,  31.89454137; -95.19360011,

(¢) - (g) (No change.)
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400827

Jeanine Coggeshall

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 839-0511

¢ ¢ ¢

CHAPTER 49. EQUINE
4 TAC §49.5, §49.7

The Texas Animal Health Commission (commission) proposes
amendments to Title 4, Texas Administrative Code, Chapter
49 titled "Equine." Specifically, amendments are proposed
to §49.5 regarding Piroplasmosis: Testing, ldentification of
Infected Equine, and §49.7 regarding Persons or Laboratories
Performing Equine Infectious Anemia Tests.

BACKGROUND AND PURPOSE

The commission proposes amendments to §49.5 which estab-
lishes testing and identification requirements of equine piroplas-
mosis. Equine piroplasmosis is a tick-borne protozoal infec-
tion of horses. At least one species of tick, Amblyomma ca-
Jjennense, has proven capable of transmitting the blood para-
site. This species of tick is endemic to South Texas and several
other southern states. Also, the disease may be spread between
horses by unsafe animal husbandry practices such as sharing
needles or equipment that is contaminated with blood. This has
brought about the disclosure that there is a distinct group of pos-
itive animals which are for the purpose of racing, either through
sanctioned events or otherwise.

In 2011, the commission took action to safeguard Texas equine
population by requiring all equine participating in racing events at
a sanctioned racetrack facility to have a negative piroplasmosis
test. The requirement was put in place to ensure that the pos-
itive animals are disclosed as well as to protect other animals
participating in such events. Since 2010, there has not been a
disclosed piroplasmosis positive thoroughbred horse participat-
ing in sanctioned racing. As such, the commission approved a
temporary waiver of the requirement that thoroughbred horses
be tested for piroplasmosis prior to entering a racetrack facility
licensed by the Texas Racing Commission on July 26, 2022.

The proposed amendments to §49.5 incorporate the thorough-
bred testing requirement waiver. The proposed amendments
also streamline the existing testing and identification require-
ments for ease of use and readability.

Additionally, the commission proposes amendments to §49.7 re-
garding Persons or Laboratories Performing Equine Infectious
Anemia Tests. The section currently refers readers to an out-
dated section in the Code of Federal Regulations. The proposed
amendment updates the citation.

SECTION-BY-SECTION DISCUSSION

Section 49.5 details the testing and identification requirements
for equine piroplasmosis. The proposed amendments stream-

line the rule for readability. The proposed amendments also for-
mally codify the waiver of testing requirements for thoroughbreds
as approved by the commission in the 413th Meeting on July
26,2022. The proposed amendments to not change any other
testing or identification requirements.

Section 49.7 sets requirements for individuals or laboratories
performing EIA tests. The proposed amendments update the ci-
tation to the relevant section in the Code of Federal Regulations.
The proposed amendments to not change the existing require-
ment.

FISCAL NOTE

Ms. Jeanine Coggeshall, General Counsel for the Texas Animal
Health Commission, determined that for each year of the first
five years that the rule is in effect, enforcing or administering the
proposed rules does not have foreseeable implications relating
to costs or revenues of state or local governments. Commis-
sion employees will administer and enforce these rules as part
of their current job duties and resources. Ms. Coggeshall also
determined for the same period that there is no estimated in-
crease or loss in revenue to the state or local government as a
result of enforcing or administering the proposed amendments.

PUBLIC BENEFIT NOTE

Ms. Coggeshall determined that for each year of the first five
years the rule is in effect, the anticipated public benefits are to
provide clarity and guidance on the testing requirements of in-
fectious equine diseases.

TAKINGS IMPACT ASSESSMENT

The commission determined that the proposal does not restrict,
limit, or impose a burden on an owner's rights to his or her pri-
vate real property that would otherwise exist in the absence of
government action. Therefore, the proposed rules are compliant
with the Private Real Property Preservation Actin Texas Govern-
ment Code §2007.043 and do not constitute a taking.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission determined that the proposed rules would not
impact local economies and, therefore, did not file a request for
a local employment impact statement with the Texas Workforce
Commission pursuant to Texas Government Code §2001.022.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

The commission determined that this proposal is not a "major en-
vironmental rule" as defined by Government Code §2001.0225.
"Major environmental rule" is defined to mean a rule the spe-
cific intent of which is to protect the environment or reduce risk
to human health from environmental exposure and that may ad-
versely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

GOVERNMENT GROWTH IMPACT STATEMENT

In compliance with the requirements of Texas Government Code
§2001.0221, the Commission prepared the following Govern-
ment Growth Impact Statement. For each year of the first five
years the proposed rules would be in effect, the commission de-
termined the following:
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(1) The amendments will not create or eliminate a government
program;

(2) Implementation of the amendments will not require the cre-
ation of new employee positions or the elimination of existing
employee positions;

(3) Implementation of the amendments will not increase future
legislative appropriations to the commission;

(4) The amendments will not increase or decrease the fees paid
to the commission;

(5) The amendments will not create a new rule;

(6) The amendments do not expand, limit, or repeal existing
rules;

(7) The amendments do not change the number of individuals
subject to the rules; and

(8) The amendments will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Ms. Coggeshall also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities pursuant to Texas Government Code, Chapter
2006. The rules do not impose any additional costs on small
businesses, micro-businesses, or rural communities that are re-
quired to comply with the rules.

COSTS TO REGULATED PERSONS

The proposed amendments to Chapter 49 do not impose addi-
tional costs on regulated persons and are designed to provide
clarity and accurate guidance on infectious equine diseases.
The proposed rules do not otherwise impose a direct cost on
a regulated person, state agency, a special district, or a local
government within the state.

PUBLIC COMMENT

Written comments regarding the proposed amendments may be
submitted to Amanda Bernhard, Texas Animal Health Commis-
sion, 2105 Kramer Lane, Austin, Texas 78758, by fax at (512)
719-0719 or by e-mail to comments@tahc.texas.gov. To be con-
sidered, comments must be received no later than 30 days from
the date of publication of this proposal in the Texas Register.
When faxing or emailing comments, please indicate "Comments
on Proposed Rule-Chapter 49, Equine" in the subject line.

STATUTORY AUTHORITY

The amendments are proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
The commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, through
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock.

The amendments are proposed under the Texas Agriculture
Code, Chapter 161, §161.046 which authorizes the commission
to promulgate rules in accordance with the Texas Agriculture
Code.

Pursuant to §161.048, entitled "Inspection of Shipment of Ani-
mals or Animal Products," the commission may require testing,
vaccination, or another epidemiologically sound procedure be-
fore or after animals are moved.

Pursuant to §161.0602, entitled "Persons or Laboratories Per-
forming Equine Infectious Anemia Tests," the commission shall
adopt rules that require a person or laboratory to be approved
by the commission if the person or laboratory performs an offi-
cial equine infectious anemia test.

Pursuant to §161.113, entitled "Testing or Treatment of Live-
stock," if the commission requires testing or vaccination under
this subchapter, the testing or vaccination must be performed by
an accredited veterinarian or qualified person authorized by the
commission.

No other statutes, articles, or codes are affected by this proposal.

$49.5.  Piroplasmosis: Testing, Identification of Infected Equine.

(a) Official [Equine Piroplasmesis] Test. [:] A complement
fixation test (CFT) or competitive enzyme linked immunosorbent as-
say (cELISA) are the official tests for equine piroplasmosis. [A test for
Egquine Piroplasmesis applied and reported by a laberatory approved by
the Commission. The sample must be collected by or under the direct
the sample; listing the deseription of the equine to include the follow-
{-e-; color patterns; brands; tattoos; sears; or blemishes); and any REID
numbers applied to the equine. In the absence of any distinctive color
markings or any form of visible permanent identification (brands; tat-
of all hair whorls; vortices or cowlicks with an "X" on the illustration
full face may be incorporated in the chart. All charts must list owner's
name, address. the equine's home premiscs and county, the name and
ument shall list one equine only.]

(b) Authorization to conduct test. Only a test applied and re-
ported by a laboratory approved by the commission will be considered
an official test. Only samples collected by or under the direct supervi-
sion of an authorized veterinarian accompanied by a completed Equine
Piroplasmosis Laboratory Test chart (form 10-07) will be accepted for

official testing.
(c) [)] Reactor. A reactor is any equine which discloses a

positive reaction to the official test [for Piroplasmesis on a Complement
FEixation (CE) or competitive Enzyme Linked Immunoserbent Assay

applied at a laberatory approved by the Commission]. The
individual collecting the test sample must notify the equine's owner of
the quarantine within 48 hours after receiving the results. Movement
of all piroplasmosis [Pireplasmesis] positive equine and all equine epi-
demiologically determined to have been exposed to a piroplasmosis
[Pireplasmesis] positive equine will be restricted. Retests of a re-
actor may only be performed by a representative of the commission
[Commission].

(d) [€e)] Official identification of reactors [ldentification of
Reactors].

(1) A reactor must be identified with an implanted radio
frequency microchip identification device that provides unique identi-
fication for each individual equine and complies with ISO 11784/11785
and one of the following methods as determined by the commission
[Commission]:

(A) The reactor [equine] may be identified with a
[permanent mark as deseribed herein or as approved by the Com-
mission. H] branded [the] letter "P" [will be] applied as a hot-iron
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brand, freeze-marking brand, [er &] hoof brand, or as approved by
the commission. For a freeze [Ereeze] or hot-iron [Het-Jren] brand,
the "P" brand must be not less than two inches high and shall be
applied to the left shoulder or left side of the neck of the reactor. For
a hoof brand, the "P" brand must be applied to the front left hoof and
reapplied as necessary to maintain visibility;

(B) Using an identification device or a unique tattoo,
approved by the commission [Cemmission], that provides unique iden-
tification for each individual equine; or

(C) Using digital photographs sufficient to identify the
individual equine.

(2) Reactors must be identified by an authorized veterinar-
ian or representative of the commission [Cemmission] within 10 [ten]
days of the date the laboratory completes the test unless the equine is
destroyed [equine being classified as a reactor by the Commission].
Any equine destroyed prior to identification must be described in a
written statement by the authorized veterinarian or other authorized
personnel certifying to the destruction. [The deseription must be suf-
ficient to identify the individual equine including; but not Limited to;
name; age; breed; color; gender; distinetive markings; and unique and
sears; cowlicks; blemishes or biometric measurements):] This certifi-
cation must be submitted to the commission [Commissien] within 10
[ten] days of the date the equine is destroyed.

(d) Any equine [Equine] entering a racetrack facility, with
the exception of thoroughbreds, must have a negative piroplasmosis
[Piroplasmesis] test [(Theileria equ)] within the past 12 months.
A racetrack facility is grounds used to conduct live horse racing
events and is not limited to facilities licensed by the Texas Racing
Commission.

$§49.7.  Persons or Laboratories Performing Equine Infectious Ane-
mia Tests.

A person or laboratory who performs an official equine infectious ane-
mia test in the State of Texas must meet and comply [be in compli-
anee| with the requirements found in Title 9 Code of Federal Regu-
lations §71.22 [§75-4¢e)], which is entitled "Approval of laboratories
to conduct official testing." [Laberatories; and Diagnostic or Research
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400826

Jeanine Coggeshall

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 839-0511

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 110. ATHLETIC TRAINERS

16 TAC §§110.12, 110.21, 110.70

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC), Chapter 110, §§110.12, 110.21,
and 110.70, regarding the Athletic Trainers program. These
proposed changes are referred to as "proposed rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC, Chapter 110, implement Texas Occu-
pations Code, Chapter 451, Athletic Trainers.

The proposed rules implement House Bill (HB) 2495 and HB
2512, enacted during the regular session of the 88th Legisla-
ture, (2023). The proposed rules promulgate modernized def-
initions that reflect the current state of the occupation and re-
move outdated language related to licensure qualifications and
requirements to obtain or renew a license. The proposed rules
ensure consistency with processes already in place at the de-
partment. The proposed rules also allow greater access to an
athletic trainer's services under supervision and increase em-
ployment opportunities. The acts upon which these proposed
rules are based took effect September 1, 2023.

HB 2495

Section 3 of the enrolled bill removes the baccalaureate degree
in corrective therapy as a satisfactory qualification for licensure,
as this degree has become obsolete. Section 3 also removes
the apprenticeship requirement of a minimum of 20 hours of work
per week during the fall semester as specific sport seasons now
span both fall and spring semesters. All other sections of the bill
concern the internal processes of the department.

HB 2512

Section 1 of the enrolled bill updates the definitions of "athletic
injury" and "athletic training".

Advisory Board Recommendations

The proposed rules were presented to and discussed by the Ad-
visory Board of Athletic Trainers at its meeting on February 12,
2024. The Advisory Board did not make any changes to the pro-
posed rules. The Advisory Board voted and recommended that
the proposed rules be published in the Texas Register for public
comment.

SECTION-BY-SECTION SUMMARY

The proposed rules amend §110.12(a) to modernize the descrip-
tion of what services a licensed athletic trainer performs by re-
ferring to the applicable statute section.

The proposed rules amend §110.21(c) to remove a degree plan
that is now obsolete.

The proposed rules amend §110.21(c)(2) to remove the mini-
mum number of hours an apprentice must work weekly. The pro-
posed rules also remove a time period for apprenticeship hours
that is no longer applicable to the modern collegiate athletic cal-
endar.

The proposed rules amend §110.70(a) to modernize the descrip-
tion of what services a licensed athletic trainer performs by re-
ferring to the applicable statute section.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there are no estimated additional costs or reduc-
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tions in costs to state or local government as a result of enforc-
ing or administering the proposed rules. The activities required
to implement the proposed rule changes, if any, are one-time
program administration tasks that are routine in nature, such
as modifying or revising publications and/or website information.
The proposed rules will not necessitate an increase in personnel
or resources and therefore will not result in an increase in costs
to the State.

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there is no estimated increase or loss in revenue to
the state or local government as a result of enforcing or admin-
istering the proposed rules. The proposed rules do not create
a revenue loss, as they do not eliminate, amend, or impact any
fees assessed by the licensing program.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of state or local governments.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of local governments. Local gov-
ernments are not responsible for administering the regulation of
athletic trainers under Occupations Code, Chapter 451.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not af-
fect a local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022. Changes made by the proposed rules are not an-
ticipated to increase or decrease the number of licensed athletic
trainers or temporary athletic trainers, nor is it anticipated to af-
fect potential employers seeking to hire athletic trainers.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the first
five-year period the proposed rules are in effect, the public bene-
fit will be the effective and efficient regulation of athletic trainers,
which promotes the health, safety, and welfare of athletes across
Texas. Specifically, the proposed rules clarify the scope of prac-
tice for licensed athletic trainers and clarify the requirements for
licensure.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply
with the proposed rules. The rules do not impose additional fees
or costs upon licensees, businesses, or any other persons.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the pro-
posed rules. Licensed athletic trainers provide services under
the direction of a physician, and they are typically employed by
school districts, colleges and universities, professional sports or-
ganizations, and certain health care facilities. These entities do
not qualify as small businesses or micro-businesses. The pro-
posed rules have no anticipated adverse economic effect on ru-
ral communities, because the proposed rules will not decrease

the availability of athletic trainers to rural communities, nor will
the rule increase the cost of athletic training services in rural
communities. Additionally, the proposed rules do not impose
additional requirements on licensees located in rural commu-
nities. Because the agency has determined that the proposed
rule will have no adverse economic effect on small businesses,
micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis,
as detailed under Texas Government Code §2006.002, are not
required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do not create a new regulation.

6. The proposed rules expand, limit, or repeal an existing reg-
ulation. The enacted legislation found in H. B. 2512, Section 1,
regarding the definitions of "Athletic injury" and "Athletic training"
expand the breadth of the existing regulation.

7. The proposed rules do not increase or decrease the number
of individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufiez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
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12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapters 51 and 451, which authorize the Texas Commis-
sion of Licensing and Regulation, the Department's governing
body, to adopt rules as necessary to implement these chapters
and any other law establishing a program regulated by the
Department.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51 and 451, and
Texas Education Code, Chapter 38. No other statutes, articles,
or codes are affected by the proposed rules.

The legislation that enacted the statutory authority under which
the proposed rules are proposed to be adopted are House Bill
2495 and House Bill 2512, 88th Legislature, Regular Session
(2023).

§110.12.  Scope of Practice.

(a) A licensed athletic trainer practices a form of health care
defined as "athletic training" within the scope of the person's license
and pursuant to §451.001(3) of the Act, [prevents; recognizes; assesses;
manages; treats; dispeses of; and reconditions athletie injuries and i#l-
nesses| under the direction of a physician licensed in this state or an-
other qualified, licensed health professional who is authorized to re-
fer for health care services within the scope of the person's license.
"Athletic training" consists of:

(1) managing the risk of an athletic injury or illness;

(2) preventing an athletic injury or illness;

(3) assessing an athletic injury or illness;

(4) providing immediate emergency care;

(5) providing therapeutic intervention for an athletic
injury; and
(6) reconditioning an athletic injury or illness.
(b) - (d) (No change.)

$§110.21. License Requirements.
(a) - (b) (No change.)

(c) Applicants qualifying under the Act, §451.153(a)(2) [er
)3)], shall have a baccalaureate or post-baccalaureate degree or a
state-issued certificate in physical therapy [er a bacealaureate or post-
baccalaurcate degrec in corrective therapy with at least a minor in phys-
ieal edueation or health]. Applicants who hold such degrees must com-
plete three semester hours of a basic athletic training course from an
accredited college or university. An applicant shall also complete an
apprenticeship in athletic training meeting the following requirements.

(1) The program shall be a minimum of 720 hours. It must
be based on the academic calendar and must be completed during at
least three fall and/or spring semesters. The hours must be under the
direct supervision of a college or university's Texas licensed athletic
trainer or if out-of-state, the college or university's certified or state-li-
censed athletic trainer. The apprenticeship includes a minimum of 360
hours per year. Hours in the classroom do not count toward appren-
ticeship hours.

(2) [Aectoal working hours shall include a minimum of 20
heurs per week during each fall semester:] A [fall] semester includes

pre-season practice sessions. The apprenticeship must offer work ex-
perience in a variety of sports.

(3) The apprenticeship must be completed in a college or
university's intercollegiate sports program. A maximum of 240 hours
of'the 720 hours may be earned at an affiliated setting which the college
or university's athletic trainer has approved. An affiliated setting may
be any setting where athletic training takes place. No more than 120
hours may be earned at one affiliated setting.

(d) - (h) (No change.)
$110.70.  Standards of Conduct.

(a) An athletic trainer, when carrying out the practice of ath-
letic training in accordance with §451.001(3) of the Act, shall work un-
der the direction of a licensed physician or another qualified, licensed
health professional, who is authorized to refer for health care services
within the scope of the person's license [when earrying out the practice
of prevention; recognition; assessment; management; treatment; dispe-
sition; and reconditioning athletie injuries).

(b) - (y) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 23,
2024.

TRD-202400811

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 475-4879

¢ ¢ ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 559. DAY ACTIVITY AND HEALTH
SERVICES REQUIREMENTS

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§8559.1, 559.11, 559.81, and 559.91; the repeal of §§559.2,
559.12 - 559.23, 559.61 - 559.64, 559.82 - 559.84, 559.92
- 559.95, and 559.102 - 559.105; and new §§559.3, 559.13,
559.15, 559.17, 559.19, 559.21, 559.23, 559.25, 559.27,
559.29, 559.31, 559.33, 559.35, 559.37, 559.39, 559.50 -

559.53, 559.55, 559.57, 559.59, 559.61, 559.63, 559.65,
5569.67, 559.69, 559.71, 559.73, 559.75, 559.77, 559.79,
550.83, 559.85, 559.87, 559.93, 559.95, 559.97, 559.99,

559.101, 559.103, 559.105, and 559.107, in Texas Administra-
tive Code (TAC), Title 26, Part 1, Chapter 559, Day Activity and
Health Services Requirements.

BACKGROUND AND PURPOSE

The purpose of this proposal is to comply with House Bill (H.B.)
1009 and H.B. 4696 from the 88th Legislature, Regular Session,
2023. The proposal also reorganizes rule sections so that key
topics are easier to find, adds clarity and specificity to rules, and
updates references throughout the chapter.

SECTION-BY-SECTION SUMMARY
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Proposed amendments throughout the chapter update citations
and references and restructure sentences to use active voice.
Other proposed amendments throughout the chapter replace "in-
dividual" with "client" for consistency.

The proposed amendment to §559.1, Purpose, removes require-
ments for a Day Activity and Health Services (DAHS) facility
contracting with DADS to provide DAHS under Title XIX or Ti-
tle XX of the Social Security Act. These requirements are in
40 TAC Chapter 98, Day Activity and Health Services Require-
ments, Subchapter H, Day Activity and Health Services (DAHS)
Contractual Requirements.

The proposed repeal of §559.2, Definitions, deletes the rule as
no longer necessary because the content of the rule has been
added to proposed new §559.3, Definitions.

Proposed new §559.3, Definitions, relocates the rule from
proposed repealed §559.2, Definitions. The proposed new rule
deletes definitions for the terms "authorization," "case manager,"
"caseworker," and "Medicaid eligible" as these terms are only
used in 40 TAC Chapter 98, Subchapter H, DAHS Contractual
Requirements. The proposed new rule adds definitions for
the terms "controlling person,” "online portal,” and "willfully
interfere."

The proposed amendment to §559.11, Criteria for Licensing, re-
quires submission of license applications through the online por-
tal, adds controlling parties to the list of individuals whose back-
ground and qualification HHSC considers for licensure, and clar-
ifies that the term of a license is three years.

The proposed repeal of §559.12, Building Approval, deletes the
rule as no longer necessary because the content of the rule has
been added to proposed new §559.17, Building Approval.

The proposed repeal of §559.13, Applicant Disclosure Require-
ments, deletes the rule as no longer necessary because the con-
tent of the rule has been added to proposed new §559.19, Ap-
plicant Disclosure Requirements.

Proposed new §559.13, General Application Requirements, cre-
ates a new section requiring applicants to use the online portal to
submit a license application and fulfill all licensure requirements.

The proposed repeal of §559.14, Increase in Capacity, deletes
the rule as no longer necessary because the content of the rule
has been added to proposed new §559.35, Change in Capacity.

The proposed repeal of §559.15, Renewal Procedures and Qual-
ifications, deletes the rule as no longer necessary because the
content of the rule has been added to proposed new §559.23,
Renewal Procedures and Qualifications.

Proposed new §559.15, Time Periods for Processing Licens-
ing Applications, relocates the rule from proposed repealed
§559.18, Time Periods for Processing Licensing Applications,
and updates citations and references.

The proposed repeal of §559.16, Change of Ownership and No-
tice of Changes, deletes the rule as no longer necessary be-
cause the content of the rule has been added to proposed new
§559.25, Change of Ownership and Notice of Changes.

The proposed repeal of §559.17, Change of Staff, deletes the
rule as no longer necessary because the content of the rule has
been added to proposed new §559.29, Change of Staff.

Proposed new §559.17, Building Approval, relocates the rule
from proposed repealed §559.12, Building Approval, and up-
dates citations and references.

The proposed repeal of §559.18, Time Periods for Processing
Licensing Applications, deletes the rule as no longer necessary
because the content of the rule has been added to proposed new
§559.15, Time Periods for Processing Licensing Applications.

The proposed repeal of §5659.19, Criteria for Denying a License
or Renewal of a License, deletes the rule as no longer necessary
because the content of the rule has been added to proposed new
§559.31, Criteria for Denying a License or Renewal of a License.

Proposed new §559.19, Applicant Disclosure Requirements, re-
locates the rule from proposed repealed §559.13, Applicant Dis-
closure Requirements, and updates citations and references.

The proposed repeal of §559.20, Opportunity to Show Compli-
ance, deletes the rule as no longer necessary because the con-
tent of the rule has been added to proposed new §559.33, Op-
portunity to Show Compliance.

The proposed repeal of §559.21, License Fees, deletes the rule
as no longer necessary because the content of the rule has been
added to proposed new §559.37, Fees.

Proposed new §559.21, Initial License Application Procedures
and Requirements, creates a new section requiring full payment
of fees with the application submission for an initial license. Ad-
ditionally, the proposed new rule requires an applicant to notify
HHSC via the online portal when the facility is ready for a Life
Safety Code inspection and when the facility is ready for a health
inspection.

The proposed repeal of §559.22, Plan Review Fees, deletes the
rule as no longer necessary because the content of the rule has
been added to proposed new §559.37, Fees.

The proposed repeal of §559.23, Relocation, deletes the rule as
no longer necessary because the content of the rule has been
added to proposed new §559.27, Relocation.

Proposed new §559.23, Renewal Procedures and Qualifica-
tions, relocates the rule from proposed repealed §559.15,
Renewal Procedures and Qualifications, and updates citations
and references. The proposed new rule clarifies that license
renewals expire three years after the date of issuance.

Proposed new §559.25, Change of Ownership and Notice of
Changes, relocates the rule from proposed repealed §559.16,
Change of Ownership and Notice of Changes.

Proposed new §559.27, Relocation, relocates the rule from pro-
posed repealed §559.23, Relocation, and updates citations and
references.

Proposed new §559.29, Change of Staff, relocates the rule from
proposed repealed §559.17, Change of Staff, and updates cita-
tions and references. The proposed new rule requires facilities
to submit an application for a change of director through the on-
line portal within 30 days before or after the change.

Proposed new §559.31, Criteria for Denying a License or Re-
newal of a License, relocates the rule from proposed repealed
§559.19, Criteria for Denying a License or Renewal of a License,
and updates citations and references.

Proposed new §559.33, Opportunity to Show Compliance, relo-
cates the rule from proposed repealed §559.20, Opportunity to
Show Compliance, and updates citations and references.

Proposed new §559.35, Change in Capacity, relocates the rule
from proposed repealed §559.14, Increase in Capacity, and up-
dates citations and references. The proposed new rule requires

49 TexReg 1386 March 8, 2024 Texas Register



license holders that wish to decrease the licensed capacity of the
facility to provide notification via the online portal.

Proposed new §559.37, Fees, relocates the rules from proposed
repealed §559.21, License Fees and §559.22, Plan Review
Fees, and updates citations and references. The proposed new
rule requires payment of fees in accordance with the options
available in the online portal and removes the option of payment
for a two-year license.

Proposed new §559.39, Voluntary Closure, creates a new sec-
tion requiring providers to notify HHSC in writing at least five days
before permanent closure of the operation.

Proposed new §559.50, Purpose, creates a new section defining
the term "communicable diseases" used in the subchapter.

Proposed new §559.51, Compliance, relocates the rule from
proposed repealed §559.61(b), and updates citations and ref-
erences. The proposed new rule defines "reportable conduct”
used in this section and implements H.B. 1009 requiring a
facility to suspend an employee who has been reported to
the Employee Misconduct Registry (EMR) during any appeals
process.

Proposed new §559.52, Client Rights, creates a new section
requiring facilities to extend the enumerated rights to all adult
clients, not just those over age 60.

Proposed new §559.53, Maintenance of Policies and Proce-
dures, relocates the rule from proposed repealed §559.61(c)
and updates citations and references.

Proposed new §559.55, Reporting Incidents of Abuse or Ne-
glect, relocates the rule from proposed repealed §559.61(d) and
updates citations and references. The proposed new rule re-
quires facilities report to HHSC via the online portal or by speak-
ing with an HHSC agent at 1-800-458-9858 upon learning of al-
leged abuse or neglect of a client.

Proposed new §559.57, Postings, relocates the rule from
proposed repealed §559.61(e) and updates citations and refer-
ences.

Proposed new §559.59, Staff Qualifications, relocates the rule
from proposed repealed §559.62(a) and updates citations and
references. The proposed new rule adds basic infection preven-
tion and control measures and emergency preparedness and re-
sponse to the list of options for director annual continuing edu-
cation. The proposed new rule deletes requirements for a facility
that contracts with HHSC.

The proposed repeal of §559.61, General Requirements,
deletes the rule as no longer necessary because the content
of the rule has been added to proposed new rules as follows:
§559.61(b) content added to §559.51, Compliance; §559.61(c)
content added to §559.53, Maintenance of Policies and Pro-
cedures; §559.61(d) content added to §559.55, Reporting
Incidents of Abuse or Neglect; and §559.61(e) content added to
§559.57, Postings.

Proposed new §559.61, Staffing Ratio and Hours, relocates the
rule from proposed repealed §559.62(b) and updates citations
and references.

The proposed repeal of §559.62, Program Requirements,
deletes the rule as no longer necessary because the content
of the rule has been added to proposed new rules as follows:
§559.62(a) content added to §559.59, Staff Qualifications;
§559.62(b) content added to §559.61, Staffing Ratio and Hours;

§559.62(c) content added to §559.63, Infection Prevention
and Control; §559.62(d) content added to §559.65, Staff Re-
sponsibilities; §559.62(e) content added to §559.67, Training;
§559.62(f) content added to §559.69, Medications; §559.62(g)
content added to §559.71, Accident, Injury, or Acute lliness; and
§559.62(h) content added to §559.73, Menus.

The proposed repeal of §559.63, Peer Review, deletes the rule
as no longer necessary because the content of the rule has been
added to proposed new §559.77, Peer Review.

Proposed new §559.63, Infection Prevention and Control, relo-
cates the rule from proposed repealed §559.62(c) and updates
citations and references. The proposed new rule requires facil-
ities to develop, implement, enforce, and maintain an infection
prevention and control program that provides a safe, sanitary,
and comfortable environment and helps prevent the develop-
ment and transmission of disease and infection.

The proposed repeal of §559.64, Emergency Preparedness and
Response deletes the rule as no longer necessary because the
content of the rule has been added to proposed new §559.79,
Emergency Preparedness and Response.

Proposed new §559.65, Staff Responsibilities, relocates the rule
from proposed repealed §559.62(d) and updates citations and
references. The proposed new rule requires facilities ensure
clients have a choice in whether to participate in facility activi-
ties.

Proposed new §559.67, Training, relocates the rule from
proposed repealed §559.62(e) and updates citations and ref-
erences. The proposed new rule adds a list of possible topics
that may be covered in the required quarterly training to direct
service staff.

Proposed new §559.69, Medications, relocates the rule from
proposed repealed §559.62(f) and updates citations and refer-
ences. The proposed new rule clarifies that a person who admin-
isters medications to clients must hold a current license under
applicable state law authorizing the licensee to administer med-
ications. The proposed new rule requires facilities to dispose of
medication in accordance with federal and state laws and allows
for disposal of medications via local pharmacy on-site medica-
tion drop-off boxes or local law enforcement or community drug
take-back programs.

Proposed new §559.71, Accident, Injury, or Acute lliness, relo-
cates the rule from proposed repealed §559.62(g) and updates
citations and references.

Proposed new §559.73, Menus, relocates the rule from
proposed repealed §559.62(h) and updates citations and refer-
ences.

Proposed new §559.75, Client Records, creates a new section
with facility requirements for retention of records, destruction of
records, and client access to records.

Proposed new §559.77, Peer Review, relocates the rule from
proposed repealed §559.63, Peer Review.

Proposed new §559.79, Emergency Preparedness and Re-
sponse, relocates the rule from proposed repealed §559.64,
Emergency Preparedness and Response. The proposed new
rule adds definitions to the terms "designated emergency
contact," "disaster or emergency," "emergency management co-
ordinator," "emergency preparedness coordinator," "plan," and
"risk assessment." The proposed new rule removes references
to "receiving facility" to avoid confusion.
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The proposed amendment to §559.81, Procedural Require-
ments, implements H.B. 4696, requiring HHSC to perform an
inspection as soon as feasible but not later than the 14th day af-
ter the date HHSC receives a complaint alleging abuse, neglect,
or exploitation (ANE) rather than not later than the 30th day.
H.B. 4696 also provides that if a complaint does not allege ANE,
HHSC must investigate the complaint not later than the 45th
day after the complaint is received. The amendment requires
facilities that maintain electronic records to have a mechanism
for printing documentation if a surveyor or investigator requests
copies.

The proposed repeal of §559.82, Determinations and Actions
Pursuant to Inspections, deletes the rule as no longer necessary
because the content of the rule has been added to proposed new
§559.83, Determinations and Actions Pursuant to Inspections.

The proposed repeal of §559.83, Referrals to the Attorney Gen-
eral, deletes the rule as no longer necessary because the con-
tent of the rule has been added to proposed new §559.85, Re-
ferrals to the Attorney General.

Proposed new §559.83, Determinations and Actions Pursuant to
Inspections, relocates the rule from proposed repealed §559.82,
Determinations and Actions Pursuant to Inspections, and up-
dates citations and references.

The proposed repeal of §559.84, Procedures for Inspection of
Public Records, deletes the rule as no longer necessary because
the content of the rule has been added to proposed new §559.87,
Procedures for Inspection of Public Records.

Proposed new §559.85, Referrals to the Attorney General, relo-
cates the rule from proposed repealed §559.83, Referrals to the
Attorney General, and updates citations and references.

Proposed new §559.87, Procedures for Inspection of Public
Records, relocates the rule from proposed repealed §559.84,
Procedures for Inspection of Public Records, and updates
citations and references.

The proposed amendment to §559.91, Definitions of Abuse, Ne-
glect, and Exploitation, updates an outdated reference to §98.1.

The proposed repeal of §559.92, Abuse, Neglect, or Exploitation
Reportable to DADS by Facilities, deletes the rule as no longer
necessary because the content of the rule has been added
to proposed new §559.93, Abuse, Neglect, or Exploitation
Reportable to HHSC by Facilities.

The proposed repeal of §559.93, Complaint Investigation,
deletes the rule as no longer necessary because the content of
the rule has been added to proposed new §559.95, Complaint
Investigation.

Proposed new §559.93, Abuse, Neglect, or Exploitation Re-
portable to HHSC by Facilities, relocates the rule from proposed
repealed §559.92, Abuse, Neglect, or Exploitation Reportable
to DADS by Facilities, and updates citations and references.
The proposed new rule requires facilities to investigate alleged
abuse, neglect, or exploitation and submit a written report of the
investigation via the online portal.

The proposed repeal of §559.94, Investigations of Complaints,
deletes the rule as no longer necessary because the content of
the rule has been added to proposed new §559.97, Investiga-
tions of Complaints.

The proposed repeal of §559.95, Confidentiality, deletes the rule
as no longer necessary because the content of the rule has been
added to proposed new §559.99, Confidentiality.

Proposed new §559.95, Complaint Investigation, relocates the
rule from proposed repealed §559.93, Complaint Investigation,
and updates citations and references.

Proposed new §559.97, Investigations of Complaints, relocates
the rule from proposed repealed §559.94, Investigations of Com-
plaints, and updates citations and references.

Proposed new §559.99, Confidentiality, relocates the rule from
proposed repealed §559.95, Confidentiality, and updates cita-
tions and references.

Proposed new §559.101, Nonemergency Suspension, relocates
the rule from proposed repealed §559.102, Nonemergency Sus-
pension, and updates citations and references. The proposed
new rule requires a facility whose license has been suspended
to return the license to HHSC within 72 hours of the passing of
the appeal deadline or, if an appeal is filed, the final disposition
of the appeal.

The proposed repeal of §559.102, Nonemergency Suspension,
deletes the rule as no longer necessary because the content of
the rule has been added to proposed new §559.101, Nonemer-
gency Suspension.

The proposed repeal of §559.103, Revocation, deletes the rule
as no longer necessary because the content of the rule has been
added to proposed new §559.103, Revocation.

Proposed new §559.103, Revocation, relocates the rule from
proposed repealed §559.103, Revocation, and updates citations
and references. The proposed new rule requires a facility whose
license has been revoked to return the license to HHSC within
72 hours of the passing of the appeal deadline or, if an appeal is
filed, the final disposition of the appeal.

The proposed repeal of §559.104, Emergency Suspension
and Closing Order, deletes the rule as no longer necessary
because the content of the rule has been added to proposed
new §559.105, Emergency Suspension and Closing Order.

The proposed repeal of §559.105, Administrative Penalties,
deletes the rule as no longer necessary because the content of
the rule has been added to proposed new §559.107, Adminis-
trative Penalties.

Proposed new §559.105, Emergency Suspension and Closing
Order, relocates the rule from proposed repealed §559.104,
Emergency Suspension and Closing Order, and updates cita-
tions and references.

Proposed new §559.107, Administrative Penalties, relocates the
rule from proposed repealed §559.105, Administrative Penalties,
and updates citations and references.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:
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(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create a new regulation;

(6) the proposed rules will expand and repeal existing regula-
tions;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be an adverse
economic effect on small businesses or micro-businesses, or ru-
ral communities.

A DAHS may incur a cost due to the implementation of H.B. 1009
if an agency staff person is suspended while he or she goes
through due process or an appeals process for being added to
the EMR. This might not impact all DAHS but could affect those
that may need to hire additional staff on a temporary basis while
the staff person is on suspension.

HHSC lacks sufficient information to determine the number of
small businesses, micro-businesses, or rural communities sub-
ject to the rule.

HHSC determined that alternative methods to achieve the
purpose of the proposed rule for small businesses, micro-busi-
nesses, or rural communities would not be consistent with
ensuring the health and safety of DAHS clients.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas, including clients
of DAHS facilities, and are necessary to implement legislation
that does not specifically state that Section 2001.0045 applies
to the rule.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rules are in effect, the public will benefit from increased clarity
in the rules and guidance in the requirements for DAHS facilities.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Luis
Aleman, Program Specialist, Texas Health and Human Services

Commission, Mail Code E-370, 701 W. 51st Street, Austin,
Texas 78751, or by email to HHSCLTCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 22R117" in the subject
line.

SUBCHAPTER A. INTRODUCTION

26 TAC §559.1, §559.3
STATUTORY AUTHORITY

The amendment and new section are authorized by Texas
Government Code §531.0055, which provides that the Execu-
tive Commissioner of HHSC shall adopt rules for the operation
and provision of services by the health and human services
agencies, and Texas Human Resources Code §103.004 and
§103.005, which respectively provide that the Executive Com-
missioner of HHSC shall adopt rules for implementing Texas
Human Resources Code, Chapter 103, and adopt rules for
licensing and setting standards for facilities licensed under
Texas Human Resources Code, Chapter 103.

The amendment and new section implement Texas Government
Code §531.0055 and Texas Human Resources Code, Chapter
103.

$559.1.
The purpose of this chapter is to[:]

Purpose.

[(H] implement Texas Human Resources Code, Chapter
103, by establishing licensing procedures and standards for a DAHS
facility.[; and]

H2) establish requirements for a DAHS facility contracting
with DADS to provide DAHS under Title XIX or Title XX of the Social
Seeurity Aet}

§559.3.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abuse--Negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or cruel punishment with resulting
physical or emotional harm or pain to an elderly or disabled person
by the person's caretaker, family member, or other individual who has
an ongoing relationship with the person, or sexual abuse of an elderly
or disabled person, including any involuntary or nonconsensual sex-
ual conduct that would constitute an offense under Texas Penal Code
§21.08 (relating to Indecent Exposure) or Texas Penal Code, Chapter
22 (relating to Assaultive Offenses) committed by the person's care-
taker, family member, or other individual who has an ongoing relation-
ship with the person.

(2) Actual harm--A negative outcome that compromises
the physical, mental, or emotional well-being of an elderly person or a
person with a disability receiving services at a facility.

(3) Adult--A person 18 years of age or older or an emanci-
pated minor.

(4) Affiliate--With respect to a:
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(A) partnership, each partner of the partnership;

(B) corporation, each officer, director, principal stock-
holder, and subsidiary; and each person with a disclosable interest;

(C) natural person, includes each:

(i) person's spouse;

(ii) partnership and each partner thereof, of which
said person or any affiliate of said person is a partner; and

(iii)  corporation in which the person is an officer, di-
rector, principal stockholder, or person with a disclosable interest.

(5) Alzheimer's disease and related disorders--Alzheimer's
disease and any other irreversible dementia described by the Centers
for Disease Control and Prevention (CDC) or the most current edition
of the Diagnostic and Statistical Manual of Mental Disorders.

(6) Ambulatory--Mobility not relying on walker, crutch,

(15) DAHS--Day activity and health services. Health, so-
cial, and related support services as defined in this section.

(16) DAHS facility--A facility that provides services
through a day activity and health services program on a daily or regular
basis, but not overnight, to four or more elderly persons or persons
with disabilities who are not related to the owner of the facility by
blood, marriage, or adoption.

(17) DAHS program--A structured, comprehensive pro-
gram offered by a DAHS facility that is designed to meet the needs of
adults with functional impairments by providing DAHS in accordance
with individual plans of care in a protective setting.

(18) Days--Calendar days, unless otherwise specified.
(19) Department--HHSC.

(20) Dietitian consultant--A person licensed as a dietitian
by the Texas Department of Licensing and Regulation or a person with

cane, or other physical object or use of wheelchair.

(7) Applicant--A person applying for a license under Texas
Human Resources Code, Chapter 103.

(8) Change of ownership--An event that results in a change
to the federal taxpayer identification number of the license holder of a
facility. The substitution of a personal representative for a deceased
license holder is not a change of ownership.

(9) Client--An individual receiving day activity and health
services.

(10) Construction, existing--See definition of existing
building.

(11)  Construction, new--Construction begun after April 1,

a bachelor's degree with major studies in food and nutrition, dietetics,
or food service management.

(21) Direct service staff--An employee or contractor of a
facility who directly provides services to individuals, including the di-
rector, a licensed nurse, the activities director, and an attendant. An
attendant includes a driver, food service worker, aide, janitor, house-
keeper, and laundry worker. A dietitian consultant is not a member of
the direct service staff.

(22) Director--The person responsible for the overall oper-
ation of a facility.

(23) Direct ownership interest--Ownership of equity in the
capital, stock, or profits of, or a membership interest in, an applicant or
license holder.

2007.

(12) Construction, permanent--A building or structure that

(24) Disclosable interest--Five percent or more direct or in-
direct ownership interest in an applicant or license holder.

meets a nationally recognized building code's details for foundations,
floors, walls, columns, and roofs.

(13) Controlling person--A person with the ability, acting
alone or with others, to directly or indirectly influence, direct, or cause
the direction of management, expenditure of money, or policies of a
facility or other person. A controlling person includes:

(A) amanagement company, landlord, or other business
entity that operates or contracts with others for the operation of a facil-

ity:

(B) any person who is a controlling person of a manage-
ment company or other business entity that operates a facility or that
contracts with another person for the operation of a facility;

(C) an officer or director of a publicly traded corpora-

(25) Elderly person--A person 65 years of age or older

(26) Executive Commissioner--The executive commis-
sioner of HHSC.

(27) Existing building--A building or portion thereof that,
at the time of initial inspection by HHSC, is used as an adult day care
occupancy, as defined by Life Safety Code, NFPA 101, 2000 edition,
Chapter 17, for existing adult day care occupancies; or has been con-
verted from another occupancy or use to an adult day care occupancy,
as defined by Chapter 16 for new adult day care occupancies.

(28) Exploitation--An illegal or improper act or process of
a caretaker, family member, or other individual who has an ongoing re-
lationship with the elderly person or person with a disability, using the
resources of an elderly person or person with a disability for monetary

tion that is, or that controls, a facility, management company, or other

or personal benefit, profit, or gain without the informed consent of the

business entity described in subparagraph (A) of this paragraph but

elderly person or person with a disability.

does not include a shareholder or lender of the publicly traded corpo-
ration; and

(D) any other individual who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant,
or provider of a facility, is in a position of actual control or authority
with respect to the facility, without regard to whether the individual is
formally named as an owner, manager, director, officer, provider, con-
sultant, contractor, or employee of the facility, except an employee,

(29) Facility--A licensed DAHS facility.

(30) Fence--A barrier to prevent elopement of an indi-
vidual or intrusion by an unauthorized person, consisting of posts,
columns, or other support members, and vertical or horizontal mem-
bers of wood, masonry, or metal.

(31) FM--FM Global (formerly known as Factory Mutual).
A corporation whose approval of a product indicates a level of testing

lender, secured creditor, landlord, or other person who does not exer-

and certification that is acceptable to HHSC.

cise formal or actual influence or control over the operation of a facility.

(14) DADS--The term referred to the Texas Department of

(32) Fraud--A deliberate misrepresentation or intentional
concealment of information to receive or to be reimbursed for service

Aging and Disability Services; it now refers to HHSC.

delivery to which an individual is not entitled.
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(33) Functional impairment--A condition that requires as-
sistance with one or more personal care services.

(34) Health assessment--An assessment of an individual by
a facility used to develop the individual's plan of care.

(35) Health services--Services that include personal care,
nursing, and therapy services.

(A) Personal care services include:
(i) _bathing;
(ii) _ dressing;
(iii) preparing meals;
(iv) feeding;
(v) _grooming;
(vi) _taking self-administered medication;
(vii) _toileting;

(viii) ambulation; and

(ix) assistance with other personal needs or mainte-

nance.

(B) Nursing services may include:

(i) administering medications;

(i) physician-ordered treatments, such as dressing

(D) housing and urban environment services, including
public housing;

(E) income transfer services, including:

(i) Temporary Assistance for Needy Families; and

(i) Supplemental Nutrition Assistance Program;

and

(F) justice and public safety services, including:

(i) parole and probation; and

(ii) _rehabilitation.

(38) Human service program--An intentional, organized,
ongoing effort designed to provide good to others. The characteris-
tics of a human service program are:

(A) dependent on public resources and are planned and
provided by the community;

(B) directed toward meeting human needs arising from
day-to-day socialization, health care, and developmental experiences;
and

(C) used to aid, rehabilitate, or treat people in difficulty

or need.

(39) Immediate threat to the health or safety of an elderly
person or a person with a disability--A situation that causes, or is likely
to cause, serious injury, harm, or impairment to, or the death of, an el-

changes; and

(iii) monitoring the health condition of the individ-

ual.
(C) Therapy services may include:
(i) physical therapy;
(i) occupational therapy; and
(iii) speech therapy.
o (36) HHSC--The Texas Health and Human Services Com-
mission.

(37) Human services--Include:

(A) personal social services, including:
(i) DAHS;
(ii) _counseling;

(iii) in-home care; and

(iv) _protective services;

(B) health services, including:

(i) home health;
(i) family planning;

(iii) preventive health programs;

(iv) nursing facility; and

(v) _hospice;

(C) education services, meaning:

(i) all levels of school;
(ii) Head Start; and

(iii)  vocational programs;

derly person or a person with a disability receiving services at a facility.

(40) Indirect ownership interest--Any ownership or mem-
bership interest in a person who has a direct ownership interest in an
applicant or license holder.

(41) Individual--A person who applies for or is receiving
services at a facility.

(42) Isolated--When a very limited number of elderly per-
sons, or persons with disabilities, receiving services at a facility are
affected and a very limited number of staff are involved, or the situa-
tion has occurred only occasionally.

(43) License holder--A person who holds a license to op-
erate a facility.
(44) Life Safety Code, NFPA 101--The Code for Safety to

Life from Fire in Buildings and Structures, NFPA 101, a publication of
the National Fire Protection Association, Inc. that:

(A) addresses the construction, protection, and occu-
pancy features necessary to minimize danger to life from fire, including
smoke, fumes, or panic; and

(B) establishes minimum criteria for the design of
egress features to permit prompt escape of occupants from buildings
or, where desirable, into safe areas within the building.

(45) Long-term care facility--A facility that provides care
and treatment or personal care services to four or more unrelated per-

sons, including:
(A) a nursing facility licensed under Texas Health and
Safety Code, Chapter 242;

(B) an assisted living facility licensed under Texas
Health and Safety Code, Chapter 247; and

(C) an intermediate care facility serving individuals
with an intellectual disability or related conditions licensed under
Texas Health and Safety Code, Chapter 252.
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(46) LVN--Licensed vocational nurse. A person licensed
by the Texas Board of Nursing who works under the supervision of an

(D) managing health care during acute and chronic
phases of illness;

RN or a physician.

(47) Management services--Services provided under con-
tract between the owner of a facility and a person to provide for oper-
ation of a facility, including administration, staffing, maintenance, and
delivery of services. Management services do not include contracts
solely for maintenance, laundry, or food services.

(48) Manager--A person who has a contractual relationship
to provide management services to a facility.

(49) Medically related program--A program providing the
services listed in paragraph (37)(B) of this section.

(50) Neglect--Failure to provide for oneself goods or ser-

(E) guiding and counseling individuals and families;

and

(F) referral to physicians, other health care providers,
and community resources when appropriate.

(61) Online portal--A secure portal provided on the HHSC
website for licensure activities, including for a DAHS facility applicant
to submit licensure applications and information.

(62) Pattern of violation--Repeated, but not widespread in
scope, failures of a facility to comply with Texas Human Resources
Code, Chapter 103, or a rule, standard, or order adopted under Texas
Human Resources Code, Chapter 103 that:

vices, including medical services, that are necessary to avoid physical
harm, mental anguish, or mental illness; or failure of a caregiver to pro-
vide these goods or services.

(51) NFPA--The National Fire Protection Association.
The NFPA is an organization that develops codes, standards, rec-
ommended practices, and guides through a consensus standards
development process approved by the American National Standards
Institute.

(52) NFPA 10--Standard for Portable Fire Extinguishers.

(A) result in a violation; and

(B) are found throughout the services provided by the
facility or that affect or involve the same elderly persons or persons
with disabilities receiving services at the facility or the same facility

employees.
(63) Person--An individual, corporation, or association.

(64) Person with a disability--A person whose functioning
is sufficiently impaired to require frequent medical attention, counsel-

A standard developed by the NFPA for selection, installation, inspec-

ing, physical therapy, therapeutic or corrective equipment, or another

tion, maintenance, and testing of portable fire extinguishing equipment.

person's attendance and supervision.

(53) NFPA 13--Standard for the Installation of Sprinkler
Systems. A standard developed by the NFPA for the minimum require-

(65) Plan of care--A written plan, based on a health assess-
ment and developed jointly by a facility and an individual or the indi-

ments for design and installation of automatic fire sprinkler systems, in-

vidual's responsible party, that documents the functional impairment of

cluding the character and adequacy of water supplies and selection of

the individual and the DAHS needed by the individual.

sprinklers, fittings, pipes, valves, and all maintenance and accessories.
(54) NFPA 70--National Electrical Code. A code devel-

(66) Potential for minimal harm--A violation that has the
potential for causing no more than a minor negative impact to an indi-

oped by the NFPA for installation of electric conductors and equipment.

vidual.

(55) NFPA 72--National Fire Alarm Code. A code devel-
oped by the NFPA for application, installation, performance, and main-

(67) Protective setting--A setting in which an individual's
safety is ensured by the physical environment by staff.

tenance of fire alarm systems and their components.
(56) NFPA 90A--Standard for the Installation of Air Con-

(68) Related support services--Services to an individual,
family member, or caregiver that may improve the person's ability to

ditioning and Ventilating Systems. A standard developed by the NFPA

assist with an individual's independence and functioning. Services in-

for systems for the movement of environmental air in structures that

clude:

serve spaces over 25,000 cubic feet or buildings of certain heights and
construction types, or both.

(57) NFPA 90B--Standard for the Installation of Warm Air
Heating and Air-Conditioning Systems. A standard developed by the
NFPA for systems for movement of environmental air in one- or two-
family dwellings and structures that serve spaces not exceeding 25,000
cubic feet.

(58) NFPA 96--Standard for Ventilation Control and Fire
Protection of Commercial Cooking Operations. A standard developed
by the NFPA that provides the minimum fire safety requirements re-
lated to design, installation, operation, inspection, and maintenance of
all public and private cooking operations, except for single-family res-

(A) information and referral,

(B) transportation;

(C) teaching caregiver skills;
(D) respite;
(E) counseling;

(F) instruction and training; and

(G) support groups.

(69) Responsible party--A person designated by an indi-
vidual as the individual's representative.

idential usage.
(59) Nurse--An RN or LVN licensed in the state of Texas.

(70) RN--Registered nurse. A person licensed by the Texas
Board of Nursing to practice professional nursing.

(60) Nursing services--Services provided by a nurse, in-

cluding:
(A) observation;

(B) promoting and maintaining health;

(C) preventing illness and disability;

(71) Safety--Protection from injury or loss of life due to
conditions such as fire, electrical hazard, unsafe building or site condi-
tions, and presence of hazardous materials.

(72) Sanitation--Protection from illness, transmission of
disease, or loss of life due to unclean surroundings, the presence
of disease transmitting insects or rodents, unhealthful conditions or
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practices in preparation of food and beverage, or care of personal

belongings.
(73) Semi-ambulatory--Mobility relying on a walker,

crutch, cane, or other physical object, or independent use of wheel-
chair.

(74) _Serious injury--An injury requiring emergency medi-
cal intervention or treatment by medical personnel, either at a facility
or at an emergency room or medical office.

(75) Social activities--Therapeutic, educational, cultural
enrichment, recreational, and other activities in a facility or in the
community provided as part of a planned program to meet the social
needs and interests of an individual.

(76) TAC--Texas Administrative Code.

(77) UL--Underwriters Laboratories, Inc. A corporation
whose approval of a product indicates a level of testing and certifica-
tion that is acceptable to HHSC.

(78) Widespread in scope--A violation of Texas Human
Resources Code, Chapter 103, or a rule, standard, or order adopted
under Texas Human Resources Code, Chapter 103, that:

(A) ispervasive throughout the services provided by the

facility; or
(B) represents a systematic failure by the facility that

affects or has the potential to affect a large portion or all the elderly
persons or persons with disabilities receiving services at the facility.

(79) Willfully interfere--To act or not act to intentionally
prevent, interfere with, or impede.

(80) Working with people--Acts involving delivery of ser-
vices to individuals either directly or indirectly. Experience as a man-
ager would meet this definition; however, experience in an administra-
tive support position such as a bookkeeper does not. Experience does
not have to be in a paid capacity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400836

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161
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26 TAC §559.2
STATUTORY AUTHORITY

The repeal is authorized by Texas Government Code §531.0055,
which provides that the Executive Commissioner of HHSC shall
adopt rules for the operation and provision of services by the
health and human services agencies, and Texas Human Re-
sources Code §103.004 and §103.005, which respectively pro-
vide that the Executive Commissioner of HHSC shall adopt rules
for implementing Texas Human Resources Code, Chapter 103,
and adopt rules for licensing and setting standards for facilities
licensed under Texas Human Resources Code, Chapter 103.

The repeal implements Texas Government Code §531.0055 and
Texas Human Resources Code, Chapter 103.

§559.2.  Definitions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400837

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ L4 ¢
SUBCHAPTER B. LICENISING
[APPLICATION PROCEDURES)]

26 TAC §§559.11, 559.13, 559.15, 559.17, 559.19, 559.21,
559.23, 559.25, 559.27, 559.29, 559.31, 559.33, 559.35,
559.37, 559.39

STATUTORY AUTHORITY

The amendment and new sections are authorized by Texas
Government Code §531.0055, which provides that the Execu-
tive Commissioner of HHSC shall adopt rules for the operation
and provision of services by the health and human services
agencies, and Texas Human Resources Code §103.004 and
§103.005, which respectively provide that the Executive Com-
missioner of HHSC shall adopt rules for implementing Texas
Human Resources Code, Chapter 103, and adopt rules for
licensing and setting standards for facilities licensed under
Texas Human Resources Code, Chapter 103.

The amendment and new sections implement Texas Govern-
ment Code §531.0055 and Texas Human Resources Code,
Chapter 103.

$559.11.

(a) A person must not establish or operate a DAHS facility
in Texas without a license issued by HHSC in accordance with Texas
Human Resources Code, Chapter 103, and this chapter.

Criteria for Licensing.

(b) Anapplicant for a license must submit a complete applica-
tion form and license fee to HHSC through the online portal in accor-
dance with instructions provided with the application.

(c) An applicant for a license must affirmatively demonstrate
that the applicant [DAHS faeility] meets:

(1) the standards of the Life Safety Code, NFPA 101, 2000
edition;

(2) the construction standards in Subchapter C of this chap-
ter (relating to Facility Construction Procedures); and

(3) the requirements for operation based on an on-site sur-
vey.
(d) HHSC may deny an application that remains incomplete
after 120 days.

(e) Before issuing a license, HHSC considers the background
and qualifications of:
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(1) the applicant or license holder:
(2) aperson with a disclosable interest;
(3) an affiliate of the applicant or license holder;

(4) controlling parties, such as a director or manager; and

(5) anyone disclosed in the application in accordance with

(d) Except as provided in subsection (e) of this section, HHSC
issues or denies a license within 30 days after the receipt of a complete
application or within 30 days before the expiration date of the license.
HHSC may delay an action on an application for renewal of a license
for up to six months if the facility is subject to a proposed or pending
licensure termination action on or within 30 days before the expiration
date of the license. Issuing the license constitutes HHSC's official writ-

the instructions provided with the application [a manager].

(f) HHSC issues a license if it finds that the applicant [PAHS
faeility], and all persons [any persen] described in subsection (e) of this
section, meet [meets] all requirements of this chapter. The license is
valid for three years[; exeept as provided by §9815(b)} () and (e} of
this subehapter (relating to Renewal Procedures and Qualifications)).

(g) A facility must not provide services to more clients
[individuals] than the number [of individuals] specified on its license.

(h) A facility must prominently and conspicuously post its li-
cense for display in a public area of the facility that is readily accessible
to individuals, employees, and visitors.

§559.13.

(a) An applicant must use the online portal and the forms pre-
scribed by HHSC to submit a license application and fulfill all licensure
requirements and activities that can be met or conducted using the on-

line portal.

(b) An applicant must complete the application and furnish all
documents and information that HHSC requests in accordance with
the instructions provided with the application. An application must
be complete, accurate, and submitted with full payment of applicable
license fees described in §559.37 of this subchapter (relating to Fees).
If an applicant provides incorrect or false information, or withholds in-
formation, HHSC may deny the application as described in §559.31 of
this subchapter (relating to Criteria for Denying a License or Renewal

of a License).

(c) An application must include documentation from the local
fire authority that the facility and its operations meet local fire ordi-
nances.

General Application Requirements.

(d) If an applicant decides not to continue the application
process for a license after submitting an application and license fee,
the applicant must submit to HHSC a request to withdraw the applica-
tion. HHSC does not refund the license fee for an application that is
withdrawn, except as provided in §559.15(e) - (g) of this subchapter
(relating to Time Periods for Processing Licensing Applications).

§559.15.

(a) HHSC only processes applications received at least 60 days
before the requested date of the license issuance.

Time Periods for Processing Licensing Applications.

(b) An application is complete when all requirements for li-

ten notice to the facility of application acceptance and filing.

(e) Inthe event an application is not processed in the time peri-
ods established in this section, the applicant has a right to request from
the program director full reimbursement of all filing fees paid as part
of that application process. If the program director does not agree that
the established periods have been exceeded or finds that good cause
existed for exceeding the established periods, the request is denied.

(f)  Good cause for exceeding an established period is consid-
ered to exist if:

(1) the number of applications to be processed by HHSC
exceeds by 15 percent or more the number processed in the same cal-
endar quarter of the preceding year;

(2) another public or private entity involved in the applica-
tion process caused the delay; or

(3) other conditions existed giving good cause for exceed-
ing the established periods.

(g) If the request for full reimbursement is denied, the appli-
cant may appeal directly to HHSC's executive commissioner for reso-
lution of the dispute. The applicant must send a written statement to
the executive commissioner describing the request for reimbursement
and the reasons for it. The program director may also send a written
statement to the executive commissioner describing the program's rea-
sons for denying reimbursement. The executive commissioner makes
a timely decision concerning the appeal and notifies the applicant and
the program in writing of the decision.

$559.17.  Building Approval.

(a) Local fire authority. All initial, change of ownership, and
renewal applications for licensure must include the written approval of
the local fire authority that the facility and its operation meet local fire
ordinances. The written approval must be uploaded into the application

in the online portal.
(b) Local health authority. The following procedures allow the

local health authority to provide recommendations to HHSC concern-
ing facility licensure.

(1) New facility. The sponsor of a new facility under con-
struction or a previously unlicensed facility must provide to HHSC a
copy of a dated written notice to the local health authority that construc-
tion or modification has been or will be completed by a specific date.

censing have been met, including compliance with standards. If an

This notice must be uploaded into the application submitted through

inspection for compliance is required, the application is not complete

the online portal. The sponsor must also provide a copy of a dated

until the inspection has occurred, reports have been reviewed, and the

written notice of the approval for occupancy by the local fire marshal

applicant complies with the standards.

(¢) The HHSC Regulatory Services Licensing and Credential-
ing Section notifies facilities through the online portal within 30 days
after receipt of the application if any of the following applications are
incomplete:

(1) initial;

(2) change of ownership;

3) renewal; and

(4) increase in capacity.

or local building code authority, if applicable, by uploading the no-
tice into the application submitted through the online portal. The local
health authority may provide recommendations to the HHSC Regula-
tory Services Licensing and Credentialing Section regarding the status
of compliance with local codes, ordinances, or regulations.

(2) Increase in capacity. The license holder must submit
an application through the online portal for approval of an increase in
capacity from the HHSC Regulatory Services Licensing and Creden-
tialing Section. The license holder must notify the local fire marshal
and health authority of the request. The license holder must arrange
for the inspection of the facility by the local fire marshal. The facility
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must upload a copy of the written notice sent to the local health author-

the application submission requirements in §559.11 of this subchap-

ity notifying them of the increase in capacity into the capacity increase

ter (relating to Criteria for Licensing) and §559.13 of this subchapter,

application submitted through the online portal. HHSC approves the

HHSC staff conduct an on-site LSC inspection of the facility to deter-

application only if the facility is found to be in compliance with the

mine if the facility meets the applicable physical plant requirements in

standards. Upon approval, the HHSC Regulatory Licensing and Cre-

Subchapter C of this chapter (relating to Facility Construction Proce-

dentialing Section issues a license with the increased capacity.

(3) Change of ownership. The applicant for a change of
ownership license must provide to HHSC a copy of a letter notifying

dures).

(d) If the applicant fails to meet the licensure requirements
within 120 days after the initial LSC inspection, HHSC denies the ap-

the local health authority of the request for a change of ownership by

plication for a license.

uploading the letter into the change of ownership application submitted
through the online portal. The local health authority may provide rec-
ommendations to HHSC regarding the status of compliance with local
codes, ordinances, or regulations.

(4) Renewal. The applicant for renewal must provide to
HHSC a copy of a letter notifying the local health authority of the re-
quest for a renewal by uploading the letter into the renewal application
submitted through the online portal. The local health authority may
provide recommendations to HHSC regarding the status of compliance
with local codes, ordinances, or regulations. The local authority may
also recommend that a state license be issued or denied; however, the

(e) After an applicant has met the licensure requirements in
Subchapter C of this chapter and admitted at least one but no more than
three clients, the applicant must notify HHSC via the online portal that
the facility is ready for a health inspection.

(1) HHSC staff conduct an on-site health inspection to de-
termine if the facility meets the licensure requirements for standards of
operation and client care in Subchapter D of this chapter (relating to
Standards for Licensure).

(2) If the facility fails to meet the licensure requirements
for standards of operation and client care within 120 days after the

final decision on licensure status remains with HHSC.

$359.19.  Applicant Disclosure Requirements.

(a) Scope of section. No person may apply for a license,
change of ownership, increase in capacity, or license renewal to op-
erate or maintain a facility without disclosing information as required
in this section.

(b) Disclosures. Disclosures are made on each application as
defined in this section and as required by the instructions for the appli-
cation submitted.

(c) General information required.

(1) For initial, change of ownership, renewal, and change
applications related to capacity and real estate, evidence of the right
to possession of the facility at the time of the application must be sub-
mitted. This requirement may be satisfied by uploading applicable por-
tions of a lease agreement, deed or trust, or other appropriate legal doc-
ument into the application submitted through the online portal. The
names and addresses of any persons or organizations listed as owner
of record in the real estate, including the buildings and grounds appur-
tenant to the buildings, must be disclosed to HHSC in the application
submitted through the online portal.

(2) At the request of HHSC, an applicant or license holder
must provide to HHSC any additional background information within
30 days after HHSC's request.

§559.21.

(a) An applicant for an initial license must submit an applica-
tion in accordance with §559.13 of this subchapter (relating to Gen-
eral Application Requirements) and include full payment of the fees
required in §559.37 of this subchapter (relating to Fees).

Initial License Application Procedures and Requirements.

(b) HHSC reviews an application for an initial license within
30 days after the date the HHSC Licensing and Credentialing Section,
Long-term Care Regulation, receives the application and the associated
fees and notifies the applicant if additional information is needed to

initial health inspection, HHSC denies the application for a license.

(f) HHSC issues a license within 30 days after HHSC deter-
mines that the applicant and the facility have met the licensure require-
ments of this section. Issuing a license constitutes HHSC's official writ-
ten notice to the facility of the approval of the application.

(g) HHSC may deny an application for an initial license if the
applicant, controlling person, or any person required to submit back-
ground and qualification information fails to meet the criteria for a li-
cense established in §559.11 of this subchapter.

(h) IfHHSC denies an application for an initial license, HHSC
sends the applicant a written notice of the denial and informs the ap-
plicant of the applicant's right to request an administrative hearing to
appeal the denial. The administrative hearing is held in accordance
with HHSC rules in 1 TAC, Part 15, Chapter 357, Subchapter I (relat-
ing to Hearings Under the Administrative Procedure Act).

$559.23.  Renewal Procedures and Qualifications.

(a) A license issued under this chapter:

(1) expires three years after the date issued;

(2) must be renewed before the license expiration date; and

(3) is not automatically renewed.

(b) The submission of a license fee alone does not constitute
an application for renewal.

(c) The completion of a renewal survey alone does not renew
the license. A renewal application submitted through the online portal

is required.
(d) Ifarenewal application is not generated in the online portal

within 120 days of expiration, it is the responsibility of the facility to
request from HHSC that one be generated.

(e) To renew a license, a license holder must submit an appli-
cation for renewal through the online portal no later than the 45th day

complete the application.

(c) The applicant must notify HHSC via the online portal indi-
cating that the facility is ready for a Life Safety Code (LSC) inspection.
The notice must be submitted with the application or within 120 days
after the HHSC Licensing and Credentialing Section, Long-term Care

before the expiration date of the current license. HHSC considers that
an application for renewal has met the submission deadline if the li-
cense holder:

(1) submits a complete application to HHSC, and HHSC
receives that complete application through the online portal no later

Regulation, receives the application. After the applicant has satisfied

than the 45th day before the expiration date of the current license;
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(2) submits an incomplete application to HHSC through
the online portal and uploads a letter explaining the circumstances that

(¢) The applicant must submit to HHSC through the online
portal:

prevented the inclusion of the missing information, and HHSC receives
the incomplete application and letter no later than the 45th day before
the expiration date of the current license; or

(3) submits a complete application or an incomplete appli-

(1) acomplete application for a license in accordance with
HHSC instructions and §559.11 of this subchapter (relating to Criteria
for Licensing) or an incomplete application with a letter explaining the
circumstances that prevented the inclusion of the missing information;

cation through the online portal with a letter uploaded into the appli-
cation explaining the circumstances that prevented the inclusion of the
missing information to HHSC, HHSC receives the application during
the 45-day period ending on the date the current license expires, and
the license holder pays a late fee in accordance with §559.37(a)(2) of

(2) the application fee, in accordance with §559.37 of this
subchapter (relating to Fees); and

(3) asigned and notarized Change of Ownership Transfer
Affidavit, HHSC Form 1092, from the applicant and the facility's cur-

this subchapter (relating to Fees) in addition to the license renewal fee.

rent license holder of intent to transfer operation of the facility from

(f) If the application is submitted through the online portal
along with the appropriate licensing fee by the submission deadline,
HHSC considers the application to be timely filed. It is the license
holder's responsibility to ensure that the application is timely received
by HHSC by submission through the online portal.

(g) For purposes of Texas Government Code §2001.054,
HHSC considers that an individual has submitted a timely and suf-
ficient application for renewal of a license if the license holder's
application has met the submission deadlines in subsections (e) and
(f) of this section. Failure to submit a timely and sufficient application

the current license holder to the applicant, beginning on the change of
ownership effective date specified on the change of ownership appli-
cation.

(d) To avoid a facility operating without a license, an applicant
must submit all items required by subsection (c) of this section at least
30 days before the anticipated date of a change of ownership, unless
the 30-day notice requirement is waived in accordance with subsection

(e) of this section.

(¢) HHSC may waive the 30-day notice required in subsec-
tion (d) of this section if HHSC determines that the applicant presents

results in the expiration of the license on the expiration date listed on

evidence showing that circumstances prevented the submission of the

the license.

(h) HHSC does not accept an application for renewal submit-
ted after the expiration date of the license. An application for an initial
license must be submitted and must comply with the requirements for
an initial license in §559.11 of this subchapter (relating to Criteria for

items in subsection (¢) of this section at least 30 days before the antici-
pated change of ownership and that not waiving the 30-day requirement
would create a threat to client health and safety.

(f)  Upon HHSC approval of the items specified in subsection
(c) of this section, HHSC issues a temporary change of ownership li-

Licensing) and §559.19 of this subchapter (relating to Applicant Dis-

cense to the applicant if HHSC finds that the applicant, all controlling

closure Requirements).

(1) The application for renewal must contain the same informa-
tion required for an initial application and the license fee as described
in §559.37 of this subchapter.

(j) _Therenewal of alicense may be denied for the same reasons
an original application for a license may be denied under the criteria in
§559.31 of this subchapter (relating to Criteria for Denying a License
or Renewal of a License).

(k) The facility must have an annual inspection by the local
fire marshal and must submit a copy of the most current inspection as
part of the renewal procedures by uploading the report into the renewal
application through the online portal.

$559.25. Change of Ownership and Notice of Changes.

(a) For purposes of this section, a temporary change of owner-
ship license is a temporary license issued to an applicant who proposes
to become the new operator of a facility that exists on the date the ap-
plication is submitted.

(b) Alicense holder may not transfer its license. The applicant
(new license holder) must obtain a temporary change of ownership li-
cense followed by an initial three-year license in accordance with this
section. When HHSC approves the change of ownership by issuing a
temporary change of ownership license to the new license holder, the
current license holder's license becomes invalid as of the effective date
of the change of ownership indicated in the change of ownership ap-
plication. Between the effective date of the change of ownership and
issuance of the temporary change of ownership license, the existing
license holder remains responsible under its license; however, the ap-
plicant may operate a facility on behalf of the current license holder
during such time period.

persons, and all persons disclosed in the application satisfy all appli-
cable requirements in §559.11 of this subchapter, §559.19 of this sub-
chapter (relating to Applicant Disclosure Requirements), and §559.31
of this subchapter (relating to Criteria for Denying a License or Re-
newal of a License).

(1) Issuing a temporary change of ownership license con-
stitutes HHSC's official written notice to the facility of the approval of
the application for a change of ownership.

(2) The effective date of the temporary change of owner-
ship license is the date requested in the application and cannot precede
the date the application is received by HHSC through the online portal.

(g) A temporary change of ownership license expires on the

(1) 90 days after its effective date or the last day of any
extension HHSC provides in accordance with subsection (h) of this
section; or

(2) the date HHSC issues a three-year license in accordance
with subsection (k) of this section.

(h) HHSC, in its sole discretion, may extend a temporary
change of ownership license for a term of 90 days at a time based upon
extenuating circumstances.

(i) HHSC conducts an on-site health inspection to verify
compliance with the licensure requirements after issuing a temporary
change of ownership license. HHSC may conduct a desk review
instead of an on-site health inspection after issuing a temporary change
of ownership license if:

(1) less than 50 percent of the direct or indirect ownership
interest of the former license holder changed, when compared to the
new license holder; or
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(2) every person with a disclosable interest in the new li-

§359.31.  Criteria for Denying a License or Renewal of a License.

cense holder had a disclosable interest in the former license holder.

(j)  HHSC, in its sole discretion, may conduct an on-site Life
Safety Code inspection after issuing a temporary change of ownership
license.

(k) Ifthe applicant, all controlling persons, and all persons dis-
closed in the application satisfy all applicable requirements for a li-
cense in §§559.11, 559.19, and 559.31 of this subchapter, and the fa-
cility passes the change of ownership health inspection as described in
subsection (i) of this section, HHSC issues a three-year license. The
effective date of the three-year license is the same date as the effective
date of the change of ownership and cannot precede the date the appli-
cation was received by HHSC through the online portal.

() Ifalicense holder adds an owner with a disclosable interest,
but the license holder does not undergo a change of ownership, the
license holder must notify HHSC of the addition no later than 30 days
after the addition of the owner.

(m) Ifa license holder changes its name but does not undergo
a change of ownership, the license holder must notify HHSC and sub-
mit documentation evidencing a legal name change by submitting an
application through the online portal. On receipt of the notice and doc-
umentation, HHSC reissues the current license in the license holder's
new name.

$559.27.  Relocation.

(a) A license holder must not relocate a facility without ap-
proval from HHSC. The license holder must submit a complete appli-
cation and the fee required under §559.37 of this subchapter (relating
to Fees) to HHSC through the online portal before the relocation.

(b) Clients must not be relocated until the new building has
been inspected and approved as meeting the standards of Life Safety
Code, NFPA 101, 2000 edition, as applicable to day activity health
services facilities.

(c) Following Life Safety Code, NFPA 101, 2000 edition, ap-
proval by HHSC, the license holder must notify HHSC of the date
clients will be relocated. If the new facility meets the standards for
operation based on an on-site survey, HHSC issues a license for the
new location.

(d) The effective date of this license is the date all clients are

(a) HHSC may deny an initial license or refuse to renew a li-
cense if any person described in §559.11(e) of this subchapter (relating
to Criteria for Licensing):

(1) is subject to denial or refusal as described in Chapter
560 of this title (relating to Denial or Refusal of License) during the
time frames described in that chapter;

(2) substantially fails to comply with the requirements de-
scribed in §559.42 of this chapter (relating to Safety), §559.43 of this
chapter (relating to Sanitation), and Subchapter D of this chapter (re-
lating to Standards for Licensure), including:

(A) noncompliance that poses a serious threat to health
and safety; or

(B) failure to maintain compliance on a continuous ba-

sis;

(3) aids, abets, or permits a substantial violation described
in paragraph (2) of this subsection about which the person had or should
have had knowledge;

(4) fails to provide the required information, facts, or ref-

€rences;

(5) knowingly provides false or fraudulent information by:

(A) submitting false or intentionally misleading state-
ments to HHSC;

(B) using subterfuge or other evasive means of filing;

(C) engaging in subterfuge or other evasive means of
filing on behalf of another who is unqualified for licensure;

(D) knowingly concealing a material fact; or

(E) Dbeing responsible for fraud;

(6) fails to pay when due:

(A) licensing fees as described in §559.37 of this sub-
chapter (relating to Fees); and

(B) franchise taxes, if applicable; or

(7) has a history of any of the following actions during the
five-year period preceding the date of the application:

relocated.

(e) The license holder must continue to maintain the license

(A) received a sanction for operating a facility that has
been decertified or had its contract canceled under the Medicare or

at the current location and meet all requirements for facility operation

Medicaid program in any state;

until the date of the relocation.
§359.29.  Change of Staff.

(a) A facility must submit an application for a change of direc-
tor through the online portal within 30 days before or after the change.
The new director must submit qualifying documentation for approval
to the HHSC Regulatory Services Regional Office within 30 days be-
fore or after the change, as specified in §559.59 of this chapter (relating
to Staff Qualifications).

(b) A new facility activities director must submit qualifying
documentation for approval within 30 days before or after the change,
as specified in §559.59 of this chapter.

(c) Ifthe facility does not have a director or activities director
within 30 days after a vacancy, the facility must submit a letter to the
HHSC Regulatory Services Regional Office requesting an extension.
The HHSC Regulatory Services Regional Office notifies the facility in

(B) Dbeing assessed federal or state Medicare or Medic-
aid sanctions or penalties;

(C) received unsatisfied final judgments;

(D) was evicted from any property or space used as a
facility in any state; or

(E) received a suspension of a license to operate a health
facility, long-term care facility, assisted living facility, or a similar fa-

cility in any state.

(b) Concerning subsection (a)(7) of this section, HHSC may
consider exculpatory information provided by any person described in
§559.11(e) of this subchapter and grant a license if HHSC finds that
person able to comply with the rules in this chapter.

(c) HHSC does not issue a license to an applicant to operate a
new facility if the applicant has a history of any of the following actions

writing of the length of any extension.

during the five-year period preceding the date of the application:
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(1) revocation of a license to operate a health care facility,
nursing facility, assisted living facility, or similar facility in any state;

(2) Upon receipt of the notification, HHSC issues a new
license with the desired capacity indicated in the notification.

(2) debarment or exclusion from the Medicare or Medicaid

§559.37.  Fees.

programs by the federal government or a state; or

(3) a court injunction prohibiting any person described in
§559.11(e) of this subchapter from operating a facility.

(d) Only final actions are considered for purposes of subsec-
tion (a)(7) of this section and subsection (¢) of this section. An action is
final when routine administrative and judicial remedies are exhausted.
All actions, whether pending or final, must be disclosed.

(e) If an applicant owns multiple facilities, the overall record
of compliance in all the facilities is examined. An overall record poor
enough to deny issuing a new license does not preclude renewing li-
censes of individual facilities with satisfactory records.

(f) If HHSC denies a license or refuses to issue a license re-
newal, the applicant or license holder may request a hearing by fol-

(a) License Fees.

(1) The license fee is $75 for a three-year license. The fee
must be paid with each initial application, change of ownership appli-
cation, and application for license renewal. A facility or applicant must
pay fees in accordance with the options available in the online portal.

(2) An applicant for license renewal who submits an appli-
cation during the 45-day period ending on the date the current license
expires must pay a late fee of $25 in addition to the license fee de-
scribed in paragraph (1) of this subsection.

(b) Plan Review Fees.

(1) HHSC charges a fee to review plans for new buildings
and conversion of buildings not licensed by HHSC and for additions
and remodeling existing licensed facilities.

lowing HHSC rules in 1 TAC Chapter 357, Subchapter I (relating to
Hearings Under the Administrative Procedure Act). An administra-
tive hearing is conducted in accordance with Texas Government Code,
Chapter 2001, and 1 TAC Chapter 357, Subchapter 1.

§559.33.

Opportunity to Show Compliance.

(a) Before starting proceedings to revoke or suspend a license
or deny an application for the renewal of a license, HHSC gives the
applicant or license holder:

(1) notice by personal service or registered or certified mail
of the facts or conduct alleged to warrant the proposed action; and

(2) an opportunity to show compliance with all require-
ments of law for the retention of the license by sending the director
of the HHSC Regulatory Enforcement Section a written request for an
opportunity to show compliance. The request must:

(A) Dbe postmarked within 10 days after the date of
HHSC's notice and received in the state office of the director of the
HHSC Regulatory Enforcement Section within 10 days after the date
of the postmark; and

(B) contain specific documentation refuting HHSC's al-

legations.

(b) HHSC's review is limited to a review of documentation
submitted by the license holder and information used by HHSC as the
basis for its proposed action and is not conducted as an adversary hear-
ing. HHSC gives the license holder a written affirmation or reversal of
the proposed action.

§559.35.  Change in Capacity.

(a) Increase in Capacity.

(1) During the license term, a license holder may not
increase capacity without approval from HHSC. The license holder
must submit to HHSC a complete application for increase in capacity
through the online portal.

(2) Upon approval of an increase in capacity following a
Life Safety Code Survey, HHSC issues a new license.

(b) Decrease in Capacity.

(1) A license holder that wishes to decrease the licensed
capacity of the facility must provide notification via the online portal
to HHSC Licensing and Credentialing Section, Long-term Care Regu-
lation. The notification must include the desired capacity for the new
license.

(2) HHSC fee schedule by building type:

(A) new buildings or conversion of buildings not
licensed by HHSC--$12 per client (minimum $500 and maximum

$1,000); or

(B) additions or remodeling existing licensed facili-
ties--2 percent of construction cost (minimum $250 and maximum

$750).

$559.39.  Voluntary Closure.
(a) A provider must notify HHSC in writing at least five days
before permanent closure of the operation.

(b) The provider must include in the written notice:

(1) the date of permanent closure;

(2) the reason for closing;

(3) the location of individual records, both active and inac-
tive; and

(4) the name and address of the individual records custo-

dian.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400838

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

L4 L4 L4
SUBCHAPTER B. APPLICATION
PROCEDURES
26 TAC §§559.12 - 559.23
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
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of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The repeals implement Texas Government Code §531.0055 and
Texas Human Resources Code, Chapter 103.

§559.12.  Building Approval.

$559.13.  Applicant Disclosure Requirements.

$559.14.  Increase in Capacity.

§559.15.  Renewal Procedures and Qualifications.

§559.16.  Change of Ownership and Notice of Changes.
$559.17.  Change of Staff-

$559.18.  Time Periods for Processing Licensing Applications.
$559.19.  Criteria for Denying a License or Renewal of a License.
$559.20. Opportunity to Show Compliance.

$559.21. License Fees.

$559.22.  Plan Review Fees.

$559.23.  Relocation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400839

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER D. STANDARDS
FOR LICENSURE [AND PROGRAM

REQUIREMENTS]

26 TAC §§559.50 - 559.53, 559.55, 559.57, 559.59, 559.61,
559.63, 559.65, 559.67, 559.69, 559.71, 559.73, 559.75,
559.77, 559.79

STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The new sections implement Texas Government Code
§531.0055 and Texas Human Resources Code, Chapter 103.

$559.50.  Purpose.

For purposes of this subchapter, the term, "communicable diseases" has
the meaning assigned to it in 25 TAC Chapter 97 (relating to Commu-

nicable Diseases).
$559.51.

Compliance.

(a) For purposes of this section, "reportable conduct" includes:

(1) abuse or neglect that causes or may cause death or harm
to a client;

(2) sexual abuse of a client;

(3) financial exploitation of a client in the amount of $25
or more; or

(4) emotional, verbal, or psychological abuse that causes
harm to a client.

(b) A facility must:

(1) comply with the requirements for advance directives as
outlined under §559.53 of this subchapter (relating to Maintenance of
Policies and Procedures);

(2) comply with the provisions of Texas Health and Safety
Code, Chapter 250 (relating to Nurse Aide Registry and Criminal His-
tory Checks of Employees and Applicants for Employment in Certain
Facilities Serving the Elderly, Persons with Disabilities, or Persons
with Terminal Illness);

(3) Dbefore offering employment to any individual, search
on the HHSC internet website, employee misconduct registry (EMR)
established under Texas Health and Safety Code §253.007, and HHSC
nurse aide registry (NAR) to determine if an individual is designated
in either registry as unemployable;

(A) not employ a person who is listed as unemployable
in either registry;

(B) provide information about the EMR to an employee
in accordance with §561.3 of this title (relating to Employment and
Registry Information);

(C) conduct a search of the EMR and NAR at least once
every 12 months to determine if the employee is designated in either
registry as unemployable;

(D) keep a copy of the results of the initial and annual
searches of the NAR and EMR in the employee's personnel file; and

(E) suspend the employment of an employee who
HHSC finds has engaged in reportable conduct, as defined in subsec-
tion (a) of this section, while the employee exhausts any applicable
appeals process, including informal and formal appeals and any hear-
ing or judicial review, pending a final decision by an administrative
law judge, and not reinstate the employee's employment or contract
during any applicable appeals process;

(4) develop policies to comply with standards for universal
precautions for HIV/AIDS and related conditions in the workplace;

(5) develop written policies for control of communicable
diseases in employees and clients, which include tuberculosis screen-
ing and provision of a safe and sanitary environment for clients and
their families;

(6) comply with all relevant federal and state standards;

and
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(7) _comply with all applicable provisions of Texas Human
Resource Code, Chapter 102.

§559.52.

A facility must ensure that all adult clients receiving services provided
by the facility are guaranteed the following rights.

Client Rights.

(1) The facility must ensure that the facility's policies and

(9) A client has the right to be treated with respect, cour-
tesy, consideration, and recognition of his or her dignity and individual-
ity, without regard to race, religion, national origin, sex, age, disability,
marital status, or source of payment. This means that the client:

(A) has the right to make individualized choices regard-
ing personal affairs, care, benefits, schedules and activities, and ser-
vices;

procedures:
(A) enable a client to exercise his or her rights;

(B) promote the highest practicable quality of life for
all clients and not deliberately or inadvertently prohibit a client from

(B) has the right to be free from abuse, neglect, and ex-
ploitation;

(C) has the right, if protective measures are required
and the client has not been adjudicated cognitively impaired, to des-

exercising the rights stated in this section or the rights of citizenship;

ignate a guardian or representative to ensure the right to quality stew-

and

(C) ensure that a client, in exercising his or her rights,
does not impede the rights of others in the facility.

(2) The facility must ensure a listing of client rights is:

(A) provided in writing to each client or client's respon-
sible party; and

(B) posted in English and Spanish in a prominent place
in the facility accessible by clients and visitors.

(3) A client has all the rights, benefits, responsibilities, and
privileges stated in the Constitution and laws of this state and the United
States, except where lawfully restricted.

(4) A client has the right to be free of interference, coer-

ardship of the client's affairs; and

(D) has the right to protection of the client's personal
image. A facility employee must not share or post to the internet or
social media any photographs or video of a client without the client's
written consent.

(10) A client has the right to a safe and clean environment

that:

(A) is free of pests;

(B) s free of electrical and structural hazards; and

(C) has clean bathrooms and client areas.

(11) A client has the right to communicate with staff and
others in the client's native language for the purpose of acquiring or

cion, discrimination, and reprisal in exercising his or her civil rights.

providing any type of treatment, care, or services.

Examples of interference, coercion, discrimination, and reprisal in-
clude:

(A) prohibiting a client from selecting the client's re-
sponsible party of the client's choice;

(B) intimidating a client to provide information about a
private conversation with another person;

(C) not allowing a client to use the client's private prop-
erty, such as durable medical equipment, recreational items, and assis-
tive devices;

(D) not allowing a client to visit with an individual of
the client's choice, unless the individual poses a threat to the health and
safety of the client, other clients, or staff}

(E) discharging a client for filing a complaint or
grievance; and

(F) using derogatory language to describe or address a

client.

(5) A client has the right to be free from physical and men-
tal abuse, including corporal punishment, physical restraints and seclu-
sion, and chemical restraints that are administered for the purpose of
discipline or convenience and not required to treat the client's medical

symptoms.
(6) A client has the right to participate in activities of so-

cial, religious, and community groups unless the participation inter-
feres with the rights of others.

(7) A client has the right to practice the religion of the
client's choice or to abstain from religious activities.

(8) A client with an intellectual disability and who is rep-
resented by a court-appointed guardian may participate in a behavior
modification program that involves the use of restraints or adverse stim-
uli only with the informed consent of the guardian.

(12) A client has the right to make a complaint about the
client's care or treatment.

(A) A client's complaint may be made anonymously or
communicated by a person designated by the client.

(B) The facility must promptly respond to resolve each
client complaint.

(C) The facility must not discriminate or take other
punitive action against a client who makes a complaint.

(D) The facility must not impede a client's right to make
a formal complaint to HHSC or require that complaints be made to the
facility prior to lodging a formal complaint with HHSC.

(13) The facility must ensure a client is given personal pri-
vacy while attending to personal needs.

(14) A client has the right to review and obtain copies of the
client's records in accordance with §559.75 of this subchapter (relating

to Client Records).

(15) A client has the right to be fully informed in advance
about treatment, care, and services provided by the facility.

(16) A client has the right to participate in developing his
or her individual plan of care that describes the client's DAHS needs
and how the needs will be met.

(17) A client has the right to refuse medical treatment or
services. The facility must ensure the client is advised by the person
providing treatment or services of the possible consequences of refus-
ing treatment or services.

(18) A client has the right to refuse to perform services for
the facility, except as contracted for by the client and director.

(19) A client has the right to be informed by the provider,
no later than the 30th day after admission:
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(A) whether the client is entitled to benefits under Medi-
care or Medicaid related to DAHS services; and

(B) which items and services are covered by these bene-
fits, including items or services for which the client may not be charged.

(20) A client has the right to execute an advance direc-
tive, under Texas Health and Safety Code, Chapter 166, or designate
a guardian in advance of need to make decisions regarding the client's
health care should the client become incapacitated.

§$559.53.  Maintenance of Policies and Procedures.

A facility must maintain policies and procedures regarding the follow-
ing with respect to all clients receiving services provided by the facility.

(1) The facility must provide a client with written informa-
tion about:

(A) the client's rights under Texas law (whether statu-
tory or as recognized by the courts of the state) to make decisions con-
cerning medical care, including the right to accept or refuse medical or
surgical treatment and the right to formulate advance directives;

(B) the facility's policies respecting the implementation
of these rights; and
(C) a written list of the client's rights as applicable, as

outlined under Texas Human Resource Code §102.004 (relating to List
of Rights), and as required in §559.52 of this subchapter (relating to

Client Rights).

(2) The facility must document in the client's record
whether the client has executed an advance directive.

(3) The facility must not condition the provision of care or
otherwise discriminate against a client based on whether the client has
executed an advance directive.

(4) The facility must ensure compliance with the require-
ments of Texas law, whether statutory or as recognized by the courts of
Texas, respecting advance directives.

(5) The facility must educate the client, family members,
and staff, in a language each understands, on issues concerning advance
directives.

(6) The facility must provide the attending physician with
any information relating to a known existing Directive to Physicians,
Living Will, or Durable Power of Attorney for Health Care and assist
with coordinating prescribing practitioners' orders with any directive.

(7)  When a client is in an incapacitated state, and there-

(1) report to HHSC via the online portal, or by speaking
with an HHSC agent at 1-800-458-9858, upon learning of alleged abuse
or neglect of a client and submit an investigation report to HHSC no
later than the fifth working day after the initial report;

(2) maintain incident reports as required by §559.75 of this
subchapter (relating to Client Records);

(3) ensure the confidentiality of individual client records
and other information related to clients; and

(4) inform the client, or client's responsible party, orally
and in writing of the client's rights, responsibilities, and grievance pro-
cedures in a language the client, or client's responsible party, under-
stands.

§559.57.  Postings.

A facility must prominently and conspicuously post for display in a
public area of the facility that is readily available to clients, employees,
and visitors:

(1) the license issued under this chapter;

(2) a sign prescribed by HHSC that can be found on the
HHSC website that describes complaint procedures and specifies how
complaints may be filed with HHSC;

(3) a notice in the form prescribed by HHSC stating that
inspection and related reports are available at the facility for public
inspection and providing the HHSC toll-free telephone number that
may be used to obtain information concerning the facility;

(4) a copy of the most recent inspection report relating to
the facility;

(5) a brochure or letter that outlines the facility's hours of
operation, holidays, and a description of activities offered; and

(6) emergency telephone numbers, including the abuse hot-
line telephone number, near all telephones.

$559.59.  Staff Qualifications.

(a) Director. A facility must employ a director.

(1) The director must:

(A) have graduated from an accredited four-year col-
lege or university and have no less than one year of experience in work-
ing with people in a human service or medically related program, or
have an associate degree or 60 semester hours from an accredited col-
lege or university with three years of experience working with people
in a human service or medically related program;

fore is unable to receive information or articulate whether he or she
has executed an advance directive, the family, surrogate, or other con-
cerned person must receive the information concerning advance direc-
tives. The facility must provide this information to the client in a lan-
guage he or she understands if he or she is no longer incapacitated.

(8) When the client or a relative, surrogate, or other con-
cerned or related individual presents the facility with a copy of the
client's advance directive, the facility must comply with the advance di-

(B) be an RN with one year of experience in a human
service or medically related program;

(C) meet the training and experience requirements for
a license as a nursing facility administrator under Chapter 555 of this
title (relating to Nursing Facility Administrators); or

(D) have met the qualifications for a director required
on July 16, 1989, and served continuously in the capacity of director

rective including recognition of a durable power of attorney for health
care to the extent allowed under state law. If no one comes forward
with a previously executed advance directive and the client is incapac-
itated or otherwise unable to receive information or articulate whether
he has executed an advance directive, the facility must note that the
client was not able to receive information and was unable to commu-

since that date.

(2) The director must show evidence of 12 hours of annual
continuing education in at least two of the following areas:

(A) client and provider rights and responsibilities,
abuse, neglect, exploitation, and confidentiality;

nicate whether an advance directive existed.

§559.55.  Reporting Incidents of Abuse or Neglect.

A facility must:

(B) basic principles of supervision;

(C) skills for working with individuals, families, and
other professional service providers;
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(D) individual characteristics and needs;

(E) community resources;

(F) basic infection prevention and control measures;

(G) emergency preparedness and response;

(H) basic emergency first aid, such as cardiopulmonary
resuscitation or choking; or

(I) federal laws, such as Americans with Disabilities
Act, Civil Rights Act of 1991, Rehabilitation Act of 1993, and Family
and Medical Leave Act of 1993.

(3) The activities director may fulfill the function of direc-
tor if the activities director meets the qualifications for facility director.

(4) One person may not serve as facility nurse, activities

(d) Attendants. An attendant must be at least 18 years of age
and may be employed as a driver, aide, food service worker, janitor,
housekeeper, or laundry services worker.

(1) If a facility employs a driver, the driver must have a
current operator's license, issued by the Texas Department of Public
Safety, that is appropriate for the class of vehicle used to transport
clients.

(2) Ifanattendant handles food in the facility, the attendant
must meet the requirements of the Texas Department of State Health
Services (DSHS) rules on food service sanitation as described in 25
TAC Chapter 228 (relating to Retail Food Establishments).

(e) Food service personnel. If a facility prepares meals on site,
the facility must have sufficient food service personnel to prepare meals
and snacks. Food service personnel must meet the requirements of the

director, and director.

(5) The facility must have a policy regarding the delegation
of responsibility in the director's absence from the facility.

(6) The facility must notify HHSC Regulatory Services Re-
gional Office for the region in which the facility is located if the director
is absent from the facility for more than 10 working days.

(b) Nurse. A facility must employ a nurse.

(1)  An RN must have a license from the Texas Board of
Nursing and practice in compliance with the Nurse Practice Act and
rules and regulations of the Texas Board of Nursing.

(2) An LVN must have a license from the Texas Board of
Nursing and practice in compliance with the Nurse Practice Act and
rules and regulations of the Texas Board of Nursing.

(3) If a nurse serving as director leaves the facility to per-
form other duties related to the DAHS program, an LVN or another RN
must fulfill the duties of the facility nurse.

(4) A facility that does not have a DAHS contract, but that
has a Special Services to Persons with Disabilities contract, is not re-

DSHS rules on food service sanitation as described in 25 TAC Chapter
228.

$359.61.  Staffing Ratio and Hours.
A facility must ensure that:

(1) theratio of direct service staff to clients is at least one to
eight, which must be maintained during provision of all services except
during facility-provided transportation;

(2) atleast one RN or LVN is working at the facility for at
least eight hours per day and sufficient nurses are at the facility to meet
the nursing needs of the clients at all times;

(3) the facility director routinely works at least 40 hours per
week performing duties relating to provision of the DAHS program;

(4) the activities director routinely works at least 40 hours

a week;

(5) clients whose needs cannot be met by the facility are
not admitted or retained; and

(6) sufficient attendants are on duty at all times clients are
present to meet the needs of the clients who are served by the facility.

quired to have an RN on duty if the clients receiving services have no
medical needs and are able to self-administer medication.

(c) Activities director. A facility must employ an activities

$359.63.  Infection Prevention and Control.
(a) A facility must develop, implement, enforce, and maintain
an infection prevention and control program that provides a safe, sani-

director.

(1) Except as provided in paragraph (2) of this subsection,
an activities director must have graduated from high school or have a
certificate recognized by a state of the United States as the equivalent

tary, and comfortable environment and helps prevent development and
transmission of disease and infection.

(1) The infection prevention and control program must in-
clude policies and procedures that reduce the risk of spreading com-

of a high-school diploma and have:

(A) a bachelor's degree from an accredited college or
university and one year of full-time experience working with elderly

municable diseases in the facility, including:

(A) wearing personal protective equipment, such as
gloves, a gown, or a mask when called on for anticipated exposure;

people or people with disabilities in a human service or medically re-
lated program;

(B) 60 semester hours from an accredited college or
university and two years of full-time experience working with elderly
people or people with disabilities in a human service or medically
related program; or

(C) completed an activities director's course and two
years of full-time experience working with elderly people or people
with disabilities in a human service or medically related program.

(2) An activities director hired before May 1, 1999, with
four years of full-time experience working with elderly people or peo-
ple with disabilities in a human service or medically related program is
not subject to the requirements of paragraph (1) of this subsection.

(B) properly cleaning hands after using the lavatory, be-
fore and after touching another client, and in between glove changes;

(C) cleaning and disinfecting environmental surfaces,
including doorknobs, handrails, light switches, control panels, and re-
mote controls;

(D) using universal precautions for blood and bodily
fluids; and

(E) disposing of soiled items (such as used tissues,
wound dressings, incontinence briefs, and soiled linens) from the
environment.

(2) Staff must handle, store, process, and transport linens
to prevent the spread of infection.
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(3) Ifthe facility knows or suspects an employee has con-
tracted a communicable disease that is transmissible to clients through

(4) determines whether self-administered medications
have been appropriately taken, applied, or used;

food handling or direct client care, the facility must exclude the em-
ployee from providing these services for the applicable period of com-

municability.
(4) The facility must maintain evidence of compliance with

local and state health codes and ordinances regarding employee and
client health status.

(5) The facility must immediately report the name of any
client with a reportable disease as specified in 25 TAC Chapter 97,
Subchapter A (relating to Control of Communicable Diseases), to the
city health officer, county health officer, or health unit director having
jurisdiction, and implement appropriate infection control procedures as
directed by the local health authority.

(b) The facility must comply with rules regarding special
waste in 25 TAC Chapter 1, Subchapter K (relating to Definition,
Treatment, and Disposition of Special Waste from Health Care-Related

Facilities).

(c) The facility's infection prevention and control program

(5) enters, dates, and signs monthly progress notes on med-
ical care provided,
(6) administers medication and treatments;

(7) provides health education;

(8) maintains medical records; and

(9) oversees implementation of the facility's infection pre-
vention and control policies.

(c) The activities director:

(1) plans and directs the daily program of activities, includ-
ing physical fitness exercises or other recreational activities;

(2) records client's social histories;

(3) assists clients' related support needs;

(4) ensures that the identified related support services are
included in clients' plans of care;

must include a policy to minimize the risk for transmission of tuber-
culosis (TB). The facility must screen a new employee for TB within
two weeks of employment, according to Centers for Disease Control
and Prevention screening guidelines and any additional guidance from
HHSC.

(1) The facility must provide annual TB education to em-
ployees that must include the following topics:

(A) TB risk factors;

(B) the signs and symptoms of TB disease; and

(C) TB infection control policies and procedures.

(2) The facility may request evidence of compliance with
this requirement from a person who provides services under an outside
resource contract.

§559.65.  Staff Responsibilities.

(a) The facility director:

(1) manages the DAHS program and the facility;

(2) trains and supervises facility staff, contractors, and vol-

unteers;

(3) monitors the facility building and grounds to ensure
compliance;

(4) maintains all financial and client records;

(5) develops relationships with community groups and
agencies for identification and referral of clients;

(6) maintains communication with clients' family members
or responsible parties;

(7) ensures development and maintenance of the clients'
plans of care; and

(8) ensures that, if the facility director also serves as the RN
consultant, the facility director fulfills the responsibility as director.

(b) The facility nurse:

(1) assesses clients' nursing and medical needs;

(2) develops clients' plans of care;

(3) obtains prescribing practitioner's orders for medication
and treatments to be administered,

(5) signs and dates monthly progress notes about social and
related support services activities provided; and

(6) ensures clients have a choice in whether to participate
in activities.
(d) An attendant:
(1) provides personal care services to assist with activities
of daily living;

(2) assists the activities director with recreational activi-
ties; and

(3) provides protective supervision through observation
and monitoring.

(e) Food service personnel:

(1) prepare meals and snacks; and

(2) maintain the kitchen area and utensils in a safe and san-
itary condition.

(f) A facility must obtain consultation at least four hours per
month from a dietitian consultant.

(1) The dietitian consultant plans and reviews menus and

must:

(A) approve and sign snack and lunch menus;

(B) review menus monthly to ensure that substitutions
were appropriate; and

(C) develop a special diet for clients if ordered by a pre-
scribing practitioner.

(2) A facility must obtain consultation from a dietitian con-
sultant even if the facility has meals delivered from another facility with
a dietitian consultant or the facility contracts for the preparation and de-
livery of meals with a contractor that employs a registered dietician. A
consultant who provides consultation to several facilities must provide
at least four hours of consultation per month to each facility.

(g) If a facility employs an LVN as the facility nurse, the fa-
cility must ensure that an RN consultant provides consultation at the
facility at least four hours per week. The RN consultant must docu-
ment the consultation provided. The RN consultant must provide the
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consultation when clients are present in the facility. The RN consultant
may provide the following types of assistance:

(1) review plans of care and suggest changes, if appropri-

ate;

(2) assess clients' health conditions;

(3) consult with the LVN in solving problems involving
care and service planning;

(4) counsel clients on health needs;

(5) train, consult, and assist the LVN to maintain proper
medical records; and

(6) provide in-service training for direct service staff.

$3559.67.  Training.

(a) Initial training.

(1) A facility must provide direct service staff with training
in its fire, disaster, and evacuation procedures within three workdays
after the start of employment and document the training in the facility
records.

(2) A facility must provide direct service staff a minimum
of 18 hours of training during the first three months after the start of
employment and document the training in the facility records.

(3) The training provided in accordance with paragraph (2)
of this subsection must include:

(A) a nationally or locally recognized adult cardiopul-
monary resuscitation (CPR) course or certification;

(B) first aid;

(C) orientation to health care delivery, including:

(i) safe body function and mechanics;

(ii) personal care techniques and procedures; and

(iii) overview of the population served at the facil-

(H) basic infection prevention and control measures;

and

(I) fall prevention.

(2) A facility must practice evacuation procedures with
staff and individuals at least once a month and document evacuation
results in the facility records.

(3) The facility must ensure that direct service staff main-
tain current certification in CPR.

(c) Policy for clients with Alzheimer's disease or a related dis-
order. A facility must adopt, implement, and enforce a written policy
that:

(1) requires direct service staff who provide care at the
facility to a client with Alzheimer's disease or a related disorder to
successfully complete training in the provision of care to clients with
Alzheimer's disease or related disorders;

(2) ensures the care and services provided by direct service
staff to a client with Alzheimer's disease or a related disorder meet
the specific identified needs of the client relating to the diagnosis of
Alzheimer's disease or a related disorder; and

(3) ensures the training required for direct service staff un-
der paragraph (1) of this subsection includes information about:

(A) symptoms and treatment of dementia;

(B) stages of Alzheimer's disease;

(C) person-centered behavioral interventions; and

(D) communication with a client with Alzheimer's dis-
ease or a related disorder.

$559.69.  Medications.
(a) Administration.

(1) A facility must ensure that a person who administers
medications to clients who choose not to or who cannot self-administer
his or her medications holds a current license under applicable state law

(D) identification and reporting of abuse, neglect, or ex-
ploitation; and

(E) basic infection prevention and control measures.

(b) Continuing training.

(1) A facility must provide at least three hours of continu-

that authorizes the licensee to administer medications.

(2) A facility must ensure that all medication prescribed
to a client that is administered at the facility is dispensed through a
pharmacy or by the client's prescribing practitioner.

(3) A facility may administer sample medications at the fa-
cility if the medication has been prescribed to the client and includes
specific dosage instructions for the client.

ing training to direct service staff quarterly and document the training
in the facility records. Training may include:

(A) assisting clients with personal care services;

(B) health conditions and diagnoses of clients in the fa-
cility and how they may affect provision of care;

(C) safety measures to prevent accidents and injuries;

(D) emergency first aid procedures, such as the Heim-

(4) A facility must record a client's medications on the
client's medication profile record. The recorded information must be
obtained from the prescription label and must include the medication
name, strength, dosage, amount received, directions for use, route of
administration, prescription number, pharmacy name, and date each
medication was issued by the pharmacy.

(b) Assistance with self-administration. A nurse may assist
with self-administration of a client's medication if the client is unable

lich maneuver and actions to take when a client falls, suffers a lacera-

to administer the medication without assistance. Assistance with self-

tion, or is experiencing a sudden change in physical or cognitive status;

administration of medication is limited to:

(E) managing dysfunctional, disruptive, or maladaptive
behavior and de-escalation techniques;

(F) client rights;

(G) communication techniques for working with clients
with hearing, visual, or cognitive impairment;

(1) reminding the client to take medications at the pre-
scribed time;

(2) opening and closing containers or packages;

(3) pouring prescribed dosage according to the client's
medication profile record;

(4) returning medications to the proper locked areas;
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(5) obtaining medications from a pharmacy; and

(6) listing on the client's medication profile record the med-
ication name, strength, dosage, amount received, directions for use,
route of administration, prescription number, pharmacy name, and the
date each medication was issued by the pharmacy.

(c) Self-administration.

(1) A nurse must counsel a client who self-administers
medication or treatment at least once per month to ascertain if the client

(A) a registered pharmacist licensed in the State of

Texas;

(B) alocal pharmacy on-site medication drop-off box;

(C) alocal law enforcement or community drug take-
back program.

(3) A facility must inventory and store medications await-
ing disposal separate from current client medications.

continues to be able to self-administer the medication or treatment.
The facility must keep a written record of the counseling.

(2) A facility may permit a client who chooses to keep the

(4) A facility must dispose of needles and hypodermic sy-
ringes with needles attached as required by 25 TAC Chapter 1, Sub-
chapter K (relating to the Definition, Treatment, and Disposition of

client's medication locked in the facility's central medication storage

Special Waste from Health Care-Related Facilities).

area to enter or have access to the area for the purpose of self-admin-
istering medication or treatment. A facility staff member must remain
in or at the storage area the entire time the client is present in the area.

(d) General.

(1) A facility director, an activities director, or a facility
nurse must immediately report to a client's prescribing practitioner and
responsible party any unusual reactions to a medication or treatment.

(2) When a facility supervises or administers medications,
the facility must document in writing if a client does not receive or take
the medication and treatment as prescribed. The documentation must
include the date and time the dose should have been taken and the name
and strength of medication missed.

(e) Storage.

(1) A facility must provide a locked area for all medica-
tions, which may include:

(A) a central storage area; or

(B) a medication cart.

(2) A facility must store a client's medication separately
from other clients' medications within the storage area.

(3) A facility must store medication requiring refrigeration
in a locked refrigerator that is used only for medication storage or in
a separate, permanently attached, locked medication storage box in a
refrigerator.

(4) A facility must store poisonous substances and medica-
tions labeled for "external use only" separately from other substances
within the locked area.

(5) A facility must store drugs covered by Schedule II of
the Controlled Substances Act of 1970 in a locked, permanently at-
tached cabinet, box, or drawer that is separate from the locked storage
area for other medications.

(f) Disposal.

(1) In accordance with applicable federal and state laws, a
facility must dispose of medication that:

(A) has been discontinued by order of the client's pre-
scribing practitioner;

(B) remains after the client no longer attends the

DAHS; or

(C) has passed the medication expiration date.

(2) A facility must ensure the medication identified in para-
graph (1) of this subsection is disposed by:

(5) A facility must obtain a signed receipt from the client
or the client's responsible party if the facility releases medication to the
client or responsible party.

§559.71.

(a) A facility must stock and maintain in a single location first
aid supplies to treat burns, cuts, and poisoning.

Accident, Injury, or Acute Illness.

(b) Inthe event of accident or injury to a client requiring emer-
gency medical, dental, or nursing care, or in the event of death of a
client, a facility must:

(1) arrange for emergency care or transfer of the client to
an appropriate place for treatment, including:

(A) aphysician's or practitioner's office;
(B) aclinic; or

(2) immediately notify the client's physician and responsi-
ble party or agency who admitted the client to the facility; and

(3) describe and document the accident, injury, or illness on
a separate report. The report must contain a statement of final disposi-
tion and be maintained on file as required by §559.75 of this subchapter
(relating to Client Records).

§359.73.  Menus.

A facility that prepares meals on-site must:

(1) serve meals according to the menu;

(2) plan, date, post a menu at least two weeks in advance,
maintain a copy of the menu; and

(3) ensure that a special diet meal ordered by a client's pre-
scribing practitioner and developed by the dietician consultant is la-
beled with the client's name and type of diet.

$559.75.  Client Records.

(a) Retention of Records. The retention of client records must
comply with the following.

(1) Client records must be retained for five years after the
client's services end.

(2) A facility must safeguard a client's records against loss,
destruction, or unauthorized use.

(3) A facility must keep confidential all information con-
tained in a client's records, except when release is:

(A) required by law or this chapter;

(B) to the client or client representative, where permit-
ted by applicable law;
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(C) for treatment, payment, or health care operations,
as permitted by and in compliance with applicable law; or

(D) for public health activities, reporting of abuse, ne-
glect, or domestic violence, health oversight activities, judicial and ad-
ministrative proceedings, law enforcement purposes, organ donation

(D) does not include a situation that arises from the
medical condition of a client such as cardiac arrest, obstructed airway,
cerebrovascular accident.

(3) Emergency management coordinator (EMC)--The per-
son appointed by the local mayor or county judge to plan, coordinate,

purposes, research purposes, or to coroners, medical examiners, funeral

and implement public health emergency preparedness planning and re-

directors, or to avert a serious threat to health or safety as permitted by

sponse within the local jurisdiction.

and in compliance with applicable law.

(b) Destruction of Records. When client records are de-

(4) Emergency preparedness coordinator (EPC)--The facil-
ity staff person with the responsibility and authority to direct, control,

stroyed after the retention period, the facility must shred or incinerate

and manage the facility's response to a disaster or emergency.

the records in a manner that protects confidentiality. At the time of
destruction, the facility must document for each record destroyed:

(1) client name;

(2) client record number, if used;

(3) the client's social security number and date of birth, if
available; and

(4) date and signature of the person carrying out disposal.

(5) Plan--A facility's emergency preparedness and re-
sponse plan.

(6) Risk assessment--The process of evaluating, docu-
menting, and examining potential disasters or emergencies that pose
the highest risk to the facility and assessing their foreseeable impacts
based on the facility's geographical location, structural conditions,
client needs and characteristics, and other influencing factors, to
develop an effective emergency preparedness and response plan.

(c) Client Access to Records. The client or the client's repre-
sentative has the right to:

(1) upon an oral or written request to the facility, view all

(b) Administration. A facility must:

(1) develop and implement a written plan as described in
subsection (c) of this section;

records pertaining to the client, within 24 hours (excluding weekends

and holidays); and

(2) obtain hard copies of all or any portion of the records
upon request within 48 hours (excluding weekends and holidays).

(d) Right of Refusal. A client does not have the right to refuse
release of the client's records:

(1) when the client is transferred to another health care in-

stitution;

(2) when the record release is required by law or permitted
by this chapter; or

(3) during surveys.
$§559.77.  Peer Review.

A facility must adopt and enforce a written policy to ensure that all
professional disciplines comply with their professional practice acts or
title acts relating to reporting and peer review.

$559.79.  Emergency Preparedness and Response.

(a) Definitions. The following words and terms, when used in

(2) maintain a current printed copy of the plan that is ac-
cessible to all staff, clients, and client representatives at all times;

(3) evaluate and revise the plan as necessary:

(A) within 30 days after an emergency situation;

(B) assoon as possible after the remodeling or construc-
tion of an addition to the facility; and

(C) at least annually; and

(4) revise the plan within 30 days after information in-
cluded in the plan changes.

(¢) Emergency preparedness and response plan. A facility's
plan must:

(1) include a risk assessment of all potential internal and
external emergency situations relevant to the facility operations and
geographical area, such as a fire, failure of heating and cooling systems,
a power outage, an explosion, a hurricane, a tornado, a flood, extreme
snow and ice for the area, a wildfire, terrorism, or a hazardous materials
accident;

this section, have the following meanings, unless the context clearly
indicates otherwise.

(1) Designated emergency contact--A person whom a
client, or a client's representative, identifies in writing for the facility
to contact in the event of a disaster or emergency.

(2) Disaster or emergency--An impending, emerging, or
actual situation that:

(A) interferes with normal activities of a facility or its

clients;
B) may:

(i) _cause injury or death to a client or staff member

(2) include a description of the facility's client population;

(3) include a description of the services and assistance
needed by the clients in an emergency situation;

(4) include a section for each core function of emergency
management, as described in subsection (d) of this section, that is based
on a facility's decision to either shelter-in-place or evacuate during an
emergency; and

(5) include a fire safety plan that complies with subsection

(f) of this section.

(d) Plan requirements regarding eight core functions of emer-
gency management.

of the facility; or
(ii) cause damage to facility property;

(C) requires the facility to respond immediately to mit-
igate or avoid the injury, death, damage, or interference; and

(1) Direction and control. A facility's plan must contain a
section for direction and control that:

(A) designates by name or title the emergency pre-
paredness coordinator (EPC) who is the facility staff person with the
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authority to manage the facility's response to an emergency situation
in accordance with the plan;

(B) designates by name or title the alternate EPC who
is the facility staff person with the authority to act as the EPC if the
EPC is unable to serve in that capacity;

(C) documents the name and contact information for the
local EMC for the area where the facility is located, as identified by the
office of the local mayor or county judge; and

(D) documents coordination with the local EMC as re-
quired by the local EMC's guidelines relating to emergency situations.

(2) Warning. A facility's plan must contain a section for
warning that:
(A) describes how the EPC will be notified of an emer-
gency situation;

(B) identifies who the EPC will notify of an emergency
situation and when the notification will occur; and

(C) ensures monitoring of local news and weather re-

ports.
(3) Communication. A facility's plan must contain a sec-

(ii) _electronically via the online portal on the HHSC
form titled HHSC Provider Investigation Report, within five working
days after the facility makes the telephone report required by clause (i)
of this subparagraph.

(4) Sheltering-in-place. A facility's plan must contain a
section that includes procedures to shelter clients in place during an
emergency situation.

(5) Evacuation. A facility's plan must contain a section for
evacuation that:

(A) requires posting building evacuation routes promi-
nently throughout the facility, except in small, one-story buildings
where all exits are obvious;

(B) includes procedures for evacuating clients to a pre-
arranged location in an emergency situation, if applicable;

(C) includes an agreement with an alternate location
which must specify the arrangements for receiving clients in the event
of an evacuation;

(D) identifies primary and alternate evacuation destina-
tions and routes, and includes a map that shows the destination and
routes;

tion for communication that:

(A) identifies the facility's primary mode of communi-
cation and alternate mode of communication to be used in the event of
power failure or the loss of the facility's primary mode of communica-
tion in an emergency situation;

(B) includes procedures for maintaining a current list of
telephone numbers for clients and responsible parties;

(C) includes procedures for maintaining a current list of
telephone numbers for the facility's staff that also identifies the facility's
EPC;

(D) identifies the location of the lists described in sub-
paragraphs (B) and (C) of this paragraph where facility staff can obtain

(E) includes procedures for:

(i) ensuring facility staff accompany evacuating

clients;

(ii) ensuring that all persons present in the building
have been evacuated;

(iii) accounting for clients and staff after they have
been evacuated;

(iv) accounting for clients who are absent from the
facility at the time of the evacuation;

(v) _ contacting the local EMC, if required by the local
EMC guidelines, to find out if it is safe to return to the geographical

the lists quickly;
(E) includes procedures to notify:

(i) facility staff about an emergency situation;

(ii) the alternate location about an impending or ac-
tual evacuation of clients; and

(iii)  clients, legally authorized representatives and
other persons about an emergency situation;

(F) describes how the facility will provide, during an

area; and

(vi) determining if it is safe to re-enter and occupy
the building after an evacuation;

(F) _includes procedures for notifying the local EMC re-
garding an evacuation of the facility, if required by the local EMC
guidelines;

(G) includes procedures for notifying HHSC by tele-
phone, at 1-800-458-9858, within 24 hours after an evacuation that
clients have been evacuated;

emergency situation, general information to the public, such as the
change in the facility's location and hours, or that the facility is closed
due to the emergency situation;

(G) includes procedures for the facility to maintain

(H) includes procedures for notifying the HHSC Reg-
ulatory Services Regional Office for the area in which the facility is
located, by telephone, as soon as safely possible after a decision to
evacuate is made; and

communication with:

(i) facility staff during an emergency situation;

(i) an alternate location if applicable; and

(iii)  facility staff who will transport clients to a se-
cure location during an evacuation in a facility vehicle;

(H) includes procedures for reporting to HHSC an
emergency situation that caused the death or serious injury of a client:

(i) by telephone, at 1-800-458-9858, within 24 hours

() includes procedures for notifying the HHSC Regu-
latory Services Regional Office for the area in which the facility is lo-
cated, by telephone, that clients have returned to the facility after an
evacuation, within 48 hours after their return.

(6) Transportation. A facility's plan must contain a section
for transportation that:

(A) provides for a sufficient number of vehicles that are
safe and suitable for any special needs of the clients or requires that the
facility maintain a contract for transporting clients during an evacua-

after the death or serious injury; and

tion;
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(B) identifies facility staff authorized to drive a vehicle
during an evacuation;

(C) establishes alternate transportation arrangements if
the vehicles or contracted transportation described in subparagraph (A)
of this paragraph are not available;

(D) includes procedures for safely transporting oxygen
tanks currently being used by clients and any extra oxygen tanks that
may be needed during an evacuation; and

(E) includes procedures that will ensure:

(i) safe transport of records, food, water, equipment,
and supplies needed during an evacuation; and

(ii) _that the records, food, water, equipment, and

(F) evacuation of smoke compartment;

(G) preparation of floors and building for evacuation;

and

(H) fire extinguishment;

(2) include procedures to contact HHSC by telephone,
at 1-800-458-9858, within 24-hours after a fire in accordance with

§559.42 of this chapter (relating to Safety); and

(3) include procedures to submit to HHSC, within 15 days
after the fire, the form Fire Report for Long Term Care Facilities;

(4) include in the fire safety plan the provisions described
in the Operating Features section of the NFPA 101 Life Safety Code,
2000 Edition, Chapter 16 and Chapter 17 concerning drills and inspec-

supplies, described in clause (i) of this subparagraph, arrive at the

tions, except as superseded by this section; and

alternate location at the same time as the clients.

(7) Health and medical needs. A facility's plan must con-
tain a section for client health and special needs that:

(A) identifies all the facility's special needs clients in-

(5) establish procedures to:

(A) perform a monthly fire drill with all occupants of
the building at expected and unexpected times and under varying con-
ditions;

cluding clients with conditions requiring assistance during an evacua-
tion; and

(B) ensures the needs of those clients are met during an

(B) relocate, during the monthly fire drill, all occupants
of the building to a predetermined location where participants must
remain until a recall or dismissal signal is given;

emergency.
(8) Resource management. A facility's plan must contain a

(C) complete the HHSC Fire Drill Report Form for each
required fire drill;

section for resource management that:

(A) includes procedures for accessing medications,

(D) conduct a monthly fire prevention inspection per-
formed by a trained and senior member of the facility and prepare a

records, food, water, equipment and supplies needed during an emer-

report of the inspection results;

ency;

(B) identifies facility staff who are assigned to locate

(E) maintain copies of the fire prevention inspection re-
port, described in subparagraph (D) of this paragraph, that were pre-

and ensure the transportation of items described in subparagraph (A)

pared by the facility within the last 12 months; and

of this paragraph during an emergency situation; and

(C) includes procedures to ensure medications are se-

(F) post a copy of the most recent fire prevention in-
spection report, described in subparagraph (D) of this paragraph, in a

cure and stored at the proper temperatures during an emergency situa-

conspicuous place in the facility.

tion.

(e) Training. A facility must:

(1) train all staff on their responsibilities under the plan

(g) Emergency Response System.

(1) The facility director and designee must enroll in an
emergency communication system in accordance with instructions

when hired in accordance with §559.67 of this subchapter (relating to

from HHSC.

Training);

(2) retrain staff at least annually on the staff member's re-

(2) The facility must respond to requests for information
received through the emergency communication system in the format

sponsibilities under the plan and when the staff member's responsibil-

established by HHSC.

ities under the plan change; and

(3) conduct unannounced drills with facility staff for se-
vere weather and other emergency situations identified by the facility
as likely to occur, based on the results of the risk assessment required
by subsection (c)(1) of this section.

(f) Fire safety plan. A facility's fire safety plan must:

(1) include the provisions described in the Operating Fea-
tures section of the NFPA 101 Life Safety Code, 2000 Edition, Chapter
16 (relating to New Day-Care Occupancies) and Chapter 17 (relating
to Existing Day-Care Occupancies), concerning:

(A) use of alarms;

(B) transmission of alarms to the fire department;

(C) response to alarms;

(D) isolation of fire;

(E) evacuation of immediate area;

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400840

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER D. LICENSURE AND
PROGRAM REQUIREMENTS
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26 TAC §559.61 - 559.64
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The repeals implement Texas Government Code §531.0055 and
Texas Human Resources Code, Chapter 103.

§559.61. General Requirements.

§559.62. Program Requirements.

$559.63.  Peer Review.

§559.64. Emergency Preparedness and Response.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400841

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER E. INSPECTIONS, SURVEYS,
AND VISITS

26 TAC §§559.81, 559.83, 559.85, 559.87

STATUTORY AUTHORITY

The amendment and new sections are authorized by Texas
Government Code §531.0055, which provides that the Execu-
tive Commissioner of HHSC shall adopt rules for the operation
and provision of services by the health and human services
agencies, and Texas Human Resources Code §103.004 and
§103.005, which respectively provide that the Executive Com-
missioner of HHSC shall adopt rules for implementing Texas
Human Resources Code, Chapter 103, and adopt rules for
licensing and setting standards for facilities licensed under
Texas Human Resources Code, Chapter 103.

The amendment and new sections implement Texas Govern-
ment Code §531.0055 and Texas Human Resources Code,
Chapter 103.

$§559.81.  Procedural Requirements.

(a) HHSC may enter the premises of a facility at reasonable
times and make an inspection necessary to issue a license or renew
a license. HHSC inspection and survey personnel [will] perform in-
spections and surveys, follow-up visits, complaint investigations, in-
vestigations of abuse or neglect, and other contact visits as required for
carrying out the responsibilities of licensing.

fb) An inspection may be conducted by a surveyor]

(b) [€e)] Generally, all inspections, surveys, complaint inves-
tigations, and other visits, whether routine or nonroutine, made for the
purpose of determining the appropriateness of client care and day-to-
day operations of a facility are [will be] unannounced. Any exceptions
must be justified.

(c) [€)] Certain visits may be announced, including initial
architectural inspections, visits to determine the progress of physical
plant construction or repairs, equipment installation or repairs, sys-
tems installation or repairs, or conditions when certain emergencies
arise, such as fire, windstorm, or malfunctioning or nonfunctioning of
electrical or mechanical systems.

(d) [€e)] Any person may request an inspection of a facility by
notifying HHSC [in writing] of an alleged violation of a licensing re-
quirement. The complaint should [shal] be as detailed as possible and
signed by the complainant; however, HHSC does investigate anony-
mous complaints. Unless a complaint is anonymous, HHSC responds
to the complainant in writing but without the outcome of the investiga-
tion. [HHSC performs an on-site inspection as soon as feasible but no
tigation the complaint is found to be frivolous: HHSC will respond to
the complainant in writing:|

(e) If the complaint alleges abuse, neglect, or exploitation,
HHSC performs an inspection as soon as feasible but not later than the
14th day after the date HHSC receives the complaint, unless after an
investigation the complaint is found to be frivolous. If the complaint
does not allege abuse, neglect, or exploitation, HHSC investigates the
complaint not later than the 45th day after the date HHSC receives the

complaint.
phaints}
() [€2)] The facility must make all [ef] its books, records,

electronic records, and other documents maintained by or on behalf
of a facility accessible to HHSC upon request.

(1) HHSC is authorized to photocopy documents, photo-
graph clients, and use any other available recording devices to preserve
all relevant evidence of conditions found during an inspection, survey,
or investigation [that HHSC reasonably believes threaten the health and
safety of a elient].

(2) Examples of records and documents that may be
requested and photocopied or otherwise reproduced are client med-
ical records, including nursing notes, pharmacy records, medication
records, and prescribing practitioner's [physieian's] orders.

(3) The facility may charge HHSC at a rate not to exceed
the rate HHSC charges for copies. The procedure of copying is the
responsibility of the director or his or her designee. If copying requires
that the records be removed from the facility, a representative of the
facility is expected to accompany the records and ensure [assure] their
order and preservation.

(4) HHSC protects the copies for privacy and confidential-
ity in accordance with recognized standards of medical records prac-
tice, applicable state laws, and HHSC policy.

(5) Ifa facility maintains electronic records, it must have a
mechanism for printing all documentation if a surveyor or investigator
requests a printed copy.

(g) [@W]HHSC does notreveal the [The] source of a [the] com-
plaint [is net revealed].
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(h) []HHSC inspects a facility at least once every two years
after the initial inspection.

§3559.83.  Determinations and Actions Pursuant to Inspections.

(a) HHSC determines if a facility meets the licensing rules,
including both physical plant and facility operation requirements.

(b) Violations of regulations are listed on forms designed for
the purpose of the inspection.

(c) At the conclusion of an inspection or survey, any viola-
tions are discussed in an exit conference with the facility's manage-
ment. HHSC leaves s written list of violations with the facility at the
time of the exit conference.

(d) Ifadditional violations are cited after the initial exit confer-
ence, the violations are communicated to the facility within 10 working
days after the initial exit conference.

(e) HHSC provides a clear and concise written summary in
nontechnical language of each licensure inspection, inspection of care,
and complaint investigation. The summary outlines significant viola-
tions noted at the time of the inspection or survey but does not include
names of clients, staff, or any other information that would identify in-
dividual clients or other prohibited information under general rules of
public disclosure. The summary is provided to the facility at the time

(2) an injunction to restrain a person from a violation or
threatened violation of the requirements or any other law affecting
clients if HHSC reasonably believes that the violation or threatened
violation creates a threat to the health and safety of a client.

§3559.87.  Procedures for Inspection of Public Records.

(a) Procedures for inspection of public records are in accor-
dance with Texas Government Code, Chapter 552, and as further de-
scribed in this section.

(b) The HHSC Regulatory Services Division is responsible for
the maintenance and release of records on licensed facilities and other
related records.

(c) The application for inspection of public records is subject
to the following criteria.

(1) The application must be made to Regulatory Services,
Texas Health and Human Services Commission, Mail Code E-349, P.O.
Box 149030, Austin, Texas 78714-9030.

(2) The requester must identify himself or herself.

(3) The requester must specify the records requested.

(4) On written applications, if HHSC is unable to ascertain
what records are being requested, HHSC may return the written appli-

the report of contact or similar document is provided.

() Upon receipt of the final statement of violations, the facility
has 10 working days to submit an acceptable plan of correction to the

cation to the requester for clarification.

(5) HHSC provides the requested records as soon as pos-
sible; however, if the records are in active use, or in storage, or time

HHSC Regulatory Services Regional Office director. An acceptable

is needed for proper de-identification or preparation of the records for

plan of correction must address:

(1) how the facility will accomplish the corrective action
for those clients affected by each violation;

(2) how the facility will identify other clients with the po-
tential to be affected by the same violation;

(3) how the facility will put the corrective measure into
practice or make systemic changes to ensure that the violation does
not recur;

(4) how the facility will monitor the corrective action to
ensure that the violation is corrected and will not recur; and

(5) the date the corrective action will be completed.

(g) If the facility disagrees with a survey finding regarding a

inspection, HHSC so advises the requester and sets an hour and date
within a reasonable time when the records will be available.

(d) Original records may be inspected or copied, but in no in-
stance will original records be removed from HHSC offices.

(e) HHSC Regulatory Services charges for copies of records
requested.

(1) If the requester wants to inspect records without re-
questing copies, the requester specifies the records to be inspected.
HHSC does not charge this service, unless the director of HHSC Reg-
ulatory Services determines a charge is appropriate based on the nature

of the request.

(2) If the requester wants copies of a record, the requester
specifies in writing the records to be copied on an appropriate HHSC

violation of regulations, the facility is entitled to an informal dispute

form, and HHSC completes the form by specifying the cost of the

resolution (IDR) for the violation.

(1) The facility must request an IDR by submitting all sup-
porting documentation to HHSC Regulatory Enforcement no later than
the tenth day after receipt of the official statement of violations.

(2) HHSC completes the IDR process no later than the 30th
day after receipt of a request from a facility.

(3) HHSC notifies the facility of the results of the IDR

records, which the requester must pay in advance. Checks and other
instruments of payment must be made payable to the Texas Health and
Human Services Commission.

(3) Any expenses for standard-size copies incurred in the
reproduction, preparation, or retrieval of records must be borne by the
requester on a cost basis in accordance with costs established by the
Office of the Attorney General or HHSC for office machine copies.
All applicable sales taxes are added to the cost of copying records.

process in writing, and violations deemed invalid in the IDR are so
noted in HHSC's records.

$559.85.  Referrals to the Attorney General.

HHSC may refer a facility to the attorney general who may petition a

(4) For documents that are mailed, HHSC charges for
postage at the time it charges for the production.

(5) When arequest involves information pertaining to mul-
tiple facilities, HHSC may consider each facility's information a sepa-

district court for:

(1) atemporary restraining order to restrain a person from
a violation or threatened violation of the requirements or any other
law affecting clients if HHSC reasonably believes that the violation
or threatened violation creates an immediate threat to the health and
safety of a client; and

rate request.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400842

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

26 TAC §§559.82 - 559.84
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The repeals implement Texas Government Code §531.0055 and
Texas Human Resources Code, Chapter 103.

$§559.82.  Determinations and Actions Pursuant to Inspections.
§$559.83.  Referrals to the Attorney General.
§559.84.  Procedures for Inspection of Public Records.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400843

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER F. ABUSE, NEGLECT, AND
EXPLOITATION: COMPLAINT AND INCIDENT
REPORTS AND INVESTIGATIONS

26 TAC §§559.91, 559.93, 559.95, 559.97, 559.99
STATUTORY AUTHORITY

The amendment and new sections are authorized by Texas
Government Code §531.0055, which provides that the Execu-
tive Commissioner of HHSC shall adopt rules for the operation
and provision of services by the health and human services
agencies, and Texas Human Resources Code §103.004 and
§103.005, which respectively provide that the Executive Com-
missioner of HHSC shall adopt rules for implementing Texas
Human Resources Code, Chapter 103, and adopt rules for

licensing and setting standards for facilities licensed under
Texas Human Resources Code, Chapter 103.

The amendment and new sections implement Texas Govern-
ment Code §531.0055 and Texas Human Resources Code,
Chapter 103.

§559.91.

For purposes of this subchapter, the definitions of abuse, neglect, and
exploitation are those found in Chapter 48, Human Resources Code,
and §559.3 [§98-1] of this chapter [title] (relating to Definitions).

$559.93.  Abuse, Neglect, or Exploitation Reportable to HHSC by Fa-
cilities.

Definitions of Abuse, Neglect, and Exploitation.

(a) Any facility staff who has reasonable cause to believe that
a client is experiencing abuse, neglect, or exploitation must report the
abuse, neglect, or exploitation to HHSC's state office at 1-800-458-
9858 immediately and must follow the facility's internal policies re-
garding abuse, neglect, or exploitation.

(b) The following information must be reported to HHSC:

(1) name, age, and address of the client;

(2) name and address of the person responsible for the care
of the client, if available;

(3) nature and extent of the elderly or disabled person's
condition;

(4) Dbasis of the reporter's knowledge; and

(5) any other relevant information.

(c) The facility must investigate the alleged abuse, neglect, or
exploitation and submit a written report of the investigation electroni-
cally via the online portal to HHSC no later than the fifth day after the
oral report and be available for inspection by HHSC.

§559.95.  Complaint Investigation.

(a) A complaint is any allegation received by HHSC regard-
ing abuse, neglect, or exploitation of a client or a violation of state
standards.

(b) HHSC must give the facility notification of the complaint
received and a summary of the complaint, without identifying the
source of the complaint.

§$559.97.  Investigations of Complaints.

(a) HHSC only investigates complaints of abuse, neglect, or
exploitation when the act occurs in the facility, the licensed facility is
responsible for the supervision of the client at the time the act occurs,
or the alleged perpetrator is affiliated with the facility. HHSC refers
complaints of abuse, neglect, or exploitation not meeting these criteria
to the Texas Department of Family and Protective Services.

(b) Complaint investigations must include a visit to the facil-
ity and consultation with persons thought to have knowledge of the
relevant circumstances. If the facility fails to admit HHSC staff for a
complaint investigation, HHSC seeks a probate or county court order
for admission. Investigators may request of the court that a peace offi-
cer accompany them during investigations.

(c) Incases concluded to be physical abuse, HHSC submits the
written report of the investigation to the appropriate law enforcement

agency.
(d) In cases concluded to be abuse, neglect, or exploitation of

a client with a guardian, HHSC submits the written report of the inves-
tigation to the probate or county court that oversees the guardianship.
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$359.99. Confidentiality.

All reports, records, communications, and working papers used or de-
veloped by HHSC in an investigation are confidential and may be re-
leased only as provided in this section.

(1) HHSC may furnish the final written investigation re-
port on cases to the district attorney and law enforcement agencies ex-
ercising jurisdiction if the investigation reveals abuse that is a criminal
offense. HHSC may provide to another state agency or governmen-
tal entity information that is necessary for HHSC, the state agency, or
entity to properly execute its duties and responsibilities to provide ser-
vices to the elderly or disabled.

(2) HHSC may release the final written investigation report
to the public upon request provided the report is de-identified to remove
all names and other personally identifiable data, including any informa-
tion from witnesses and other person furnished to HHSC as part of the

investigation.

(3) HHSC notifies the reporter and the facility of the re-
sults of HHSC's investigation of a reported case of abuse, neglect, or
exploitation, regardless of whether HHSC concluded that abuse, ne-
glect, or exploitation occurred or did not occur.

(4) Upon the written request of the person who is the sub-
ject of a report of abuse, neglect, or exploitation, his or her legal repre-
sentative, or the personal representative of the person's estate if he or
she is deceased, HHSC releases to the person or the representative oth-
erwise confidential information relating to the final report. The request
must specify the information desired and be signed and dated by the
person making the request. A legal representative or personal repre-
sentative must also specify the reason the information is requested and
include with the request sufficient documentation to establish his or her
authority as the representative. HHSC edits the information requested
before release to protect the confidentiality of information related to
the reporter's identify and to protect any other individual whose safety
or welfare may be endangered by disclosure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400844

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢
26 TAC §§559.92 - 559.95
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The repeals implement Texas Government Code §531.0055 and
Texas Human Resources Code, Chapter 103.

$§559.92.  Abuse, Neglect, or Exploitation Reportable to DADS by Fa-
cilities.

$559.93.  Complaint Investigation.

§$559.94.  Investigations of Complaints.

$559.95.  Confidentiality.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400845

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER G. ENFORCEMENT
26 TAC §§559.101, 559.103, 559.105, 559.107
STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The new sections implement Texas Government Code
§531.0055 and Texas Human Resources Code, Chapter 103.

§359.101.  Nonemergency Suspension.

(a) HHSC may suspend a facility's license when the facility's
violation of the licensure rules threatens to jeopardize the health and

safety of clients.

(b) Suspension of a license may occur simultaneously with any
other enforcement provision available to HHSC.

(c) HHSC notifies the facility of its intent to suspend the li-
cense, including the facts or conduct alleged to warrant the suspension.
The facility has an opportunity to show compliance with all require-
ments of law for retention of the license as provided in §559.33 of this
chapter (relating to Opportunity to Show Compliance). If the facility
requests an opportunity to show compliance, HHSC gives the license
holder a written affirmation or reversal of the proposed action.

(d) HHSC notifies the facility of a suspension of the facility's
license. If HHSC suspends a facility's license, the licensee may request
a formal appeal by following HHSC's formal hearing procedures in 1
TAC Chapter 357, Subchapter I (relating to Hearings Under the Admin-
istrative Procedure Act). A formal administrative hearing is conducted
in accordance with Texas Government Code, Chapter 2001, and the
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formal hearing procedures in 1 TAC Chapter 357, Subchapter 1. The
suspension takes effect when the deadline for appeal of the suspension

(d) A licensee whose facility is closed under this section is en-
titled to request a formal administrative hearing under HHSC's formal

passes unless the facility appeals the suspension. If the facility appeals

hearing procedures in 1 TAC Chapter 357, Subchapter I (relating to

the suspension, the status of the license holder is preserved until final

Hearings Under the Administrative Procedure Act), but a request for

disposition of the contested matter. The license holder must return the

an administrative hearing does not suspend the effectiveness of the or-

license to HHSC within 72 hours of passing the appeal deadline or, if
an appeal is filed, the final disposition of the appeal.

(e) The suspension remains in effect until HHSC determines

der.

(e) When an emergency suspension has been ordered and the
conditions in the facility indicate that clients should be relocated, the

that the reason for suspension no longer exists. A suspension may last

following requirements apply.

no longer than the term of the license. HHSC conducts an on-site in-
vestigation before making a determination to lift a suspension.
$559.103.  Revocation.

(a) HHSC may revoke a facility's license when the license
holder has violated the requirements of Texas Human Resources Code,
Chapter 103.

(b) In addition, HHSC may revoke a license if the licensee:

(1) submitted false or misleading statements in the appli-
cation for a license or any accompanying attachments;

(2) used other evasive means to obtain the license;

(3) concealed a material fact in the application for a license
or failed to disclose information required in §559.19 of this chapter
(relating to Applicant Disclosure Requirements) that would have been

(1) In all circumstances, a client's rights and freedom of
choice in selecting another DAHS must be respected.

(2) Ifa facility or part thereof is closed, the following pro-
cedures must be followed.

(A) HHSC notifies the local health department director,
city or county health authority, and representatives of the appropriate
state agencies of the closure.

(B) The facility staff must notify each client's guardian
or responsible party and attending physician, advising them of the ac-

tion in process.
(C) The client or client's guardian or responsible party

must be given opportunity to designate a preference for another specific
facility or for other arrangements.

the basis to deny the license under §559.31 of this chapter (relating to
Criteria for Denying a License or Renewal of a License); or

(4) violated the rules adopted under this chapter.

(c) Revocation of a license may occur simultaneously with any
other enforcement provision available to HHSC.

(d) HHSC notifies the facility of its intent to revoke the license,
including the facts or conduct alleged to warrant the revocation. The
facility has an opportunity to show compliance with all requirements
of law for retention of the license as provided in §559.33 of this title
(relating to Opportunity to Show Compliance). If the facility requests
an opportunity to show compliance, HHSC gives the license holder a
written affirmation or reversal of the proposed action.

(e) If HHSC revokes a facility's license, the licensee may re-
quest a formal appeal by following the HHSC's formal hearing proce-
dures in 1 TAC Chapter 357, Subchapter I (relating to Hearings Under
the Administrative Procedure Act). A formal administrative hearing is
conducted in accordance with the formal hearing procedures in 1 TAC
Chapter 357, Subchapter 1. If the facility appeals the revocation, the
status of the license holder is preserved until final disposition of the
contested matter. The license holder must return the license to HHSC
within 72 hours of passing the appeal deadline or, if an appeal is filed,
final disposition of the appeal.

§$559.105.  Emergency Suspension and Closing Order.
(a) HHSC suspends a facility's license or orders an immediate
closing of part of the facility if:

(1) HHSC finds that the facility is operating in violation of
the licensure rules; and

(2) the violation creates an immediate threat to the health
and safety of a client.

(b) The order suspending a license or closing a part of a facility
under this section is immediately effective on the date the license holder
receives a written notice or on a later date specified in the order.

(c) The order suspending a license or ordering an immediate
closing of a part of the facility is valid for ten days after the effective
date of the order.

(D) HHSC arranges for relocation to another facility in
the area in accordance with the client's preference. A facility chosen
for relocation must be in good standing with HHSC and, if certified
under Titles XVIII and XIX of the United States Social Security Act,
must be in good standing under its contract. The facility chosen must
be able to meet the needs of the client.

(E) Ifnecessary to prevent the transport of a client over
a substantial distance, HHSC may grant a waiver to a receiving facil-
ity to temporarily exceed its licensed capacity, provided the health and
safety of clients is not compromised and the facility can meet the in-
creased demands for direct service staff and dietary services. A facility
may exceed its licensed capacity under these circumstances, monitored
by HHSC staff, until clients can be transferred to a permanent location.

(F) With each client transferred, the following reports,
records, and supplies must be transmitted to the receiving institution:

(i) acopy of the current prescribing practitioner's or-
ders for medication, treatment, diet, and special services required;

(it) personal information such as the name and ad-
dress of the next of kin, guardian, or responsible party for the client;
attending physician; Medicare and Medicaid identification number; so-
cial security number; and other identifying information as deemed nec-
essary and available; and

(iii) all medication dispensed in the name of the
client for which prescribing practitioner's orders are current. These
must be inventoried and transferred with the client.

(G) If'the closed facility is allowed to reopen within 90
days, the relocated clients have the first right to return to the facility.
Relocated clients may choose to return, to stay in the receiving facil-
ity (if the facility is not exceeding its licensed capacity), or any other
available accommodations.

(H) Any return to the facility must be treated as a new
admission, including exchange of medical information, medications,
and completion of required forms.
$559.107.  Administrative Penallties.

(a) HHSC may assess an administrative penalty if a facility:
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(1) violates Texas Human Resources Code, Chapter 103, a
rule, standard, or order adopted under this chapter, or a term of a license
issued under this chapter;

(2) makes a false statement of a material fact that the facil-
ity knows or should know is false:

(A) on an application for a license or a renewal of a
license or in an attachment to the application; or

(B) with respect to a matter under investigation by

(A) apattern of violation that results in actual harm;

(B) widespread in scope and results in actual harm;

(C) widespread in scope, constitutes a potential for
more than minimal harm, and relates to:

(i) staffing, including staff ratio, health, and training
under §559.61 of this chapter (relating to Staffing Ratio and Hours),
§559.63 of this chapter (relating to Infection Prevention and Control),
and §559.67 of this chapter (relating to Training);

HHSC;

(3) refuses to allow an HHSC representative to inspect:

(i) administration of medication under §559.69 of
this chapter (relating to Medications); or

(A) abook, record, or file required to be maintained by
a facility; or
(B) any portion of the premises of a facility;

(4) willfully interferes with the work of a representative of
HHSC or the enforcement of this chapter;

(5) willfully interferes with an HHSC representative who
is preserving evidence of a violation of Texas Human Resources Code,
Chapter 103, a rule adopted under this chapter, or a term of a license
issued under this chapter;

(6) fails to pay a penalty assessed under Texas Human Re-
sources Code, Chapter 103, or a rule adopted under this chapter not
later than the 30th day after the date the assessment of the penalty be-

(iii) emergency preparedness and response under
§559.79 of this chapter (relating to Emergency Preparedness and
Response);

(D) an immediate threat to the health or safety of an el-
derly person or a person with a disability receiving services at a facility;
or

(E) substantially limits the facility's capacity to provide

care;
(2) aviolation described by subsection (a)(2) - (7) of this
section;
(3) aviolation of Texas Human Resources Code, Chapter
102; or

comes final; or

(7) fails to notify HHSC of a change of ownership before

(4) a second or subsequent violation of §559.67(c) of this
chapter that occurs before the second anniversary of the date of a pre-

the effective date of the change of ownership.

(b) HHSC assesses administrative penalties against a facility
in accordance with the schedule of appropriate and graduated penalties

vious violation of §559.67(c) of this chapter.

(g) A facility that corrects a violation must maintain the cor-
rection. If the facility fails to maintain the correction until at least the

established in this section. To determine the amount of an administra-

first anniversary after the date the correction was made, HHSC may

tive penalty, HHSC considers:

(1) the seriousness of the violation, including the nature,
circumstances, extent, and gravity of the situation, and the hazard or
potential hazard created by the situation to the health or safety of the

public;

(2) the history of previous violations by a facility;

(3) the amount necessary to deter future violations;

(4) the facility's efforts to correct the violation; and

(5) any other matter that justice may require.

(c) Each day of a continuing violation constitutes a separate
violation. The administrative penalties for each day of a continuing

assess and collect an administrative penalty for the subsequent viola-
tion. An administrative penalty assessed under this subsection is equal
to three times the amount of the original penalty assessed but not col-
lected. HHSC is not required to provide the facility with an opportunity
to correct the subsequent violation.

(h) HHSC issues a preliminary report stating the facts on
which HHSC concludes that a violation has occurred after HHSC has:

(1) examined the possible violation and facts surrounding
the possible violation; and

(2) concluded that a violation has occurred.

(1) _In the report, HHSC may recommend the assessment of an
administrative penalty for each violation and the amount of the admin-

violation cease on the date the violation is corrected. A violation that

istrative penalty.

is the subject of a penalty is presumed to continue each successive day
until it is corrected. The date of correction alleged by the facility in
its written plan of correction is be presumed to be the actual date of
correction unless it is later determined by HHSC that the correction
was not made by that date or was not satisfactory.

(d) The administrative penalty schedule includes violations
that warrant an administrative penalty.
Figure: 26 TAC §559.107(d)

(e) HHSC may not collect an administrative penalty from a fa-

(j)_ HHSC provides a written notice of a preliminary report to
the facility not later than 10 days after the date HHSC issues the pre-
liminary report. The written notice includes:

(1) a brief summary of each violation;

(2) the amount of each recommended administrative
penalty;

(3) a statement of whether a violation is subject to correc-
tion in accordance with subsection (¢) of this section and, if the viola-

cility if, not later than the 45th day after the date, the facility receives

tion is subject to correction, a statement of:

notice under subsection (j) of this section, the facility corrects the vio-
lation to the satisfaction of HHSC.

(f) Subsection (e) of this section does not apply to:

(1) aviolation that HHSC determines is:

(A) the date on which the facility must file with HHSC
a plan of correction for approval by HHSC;

49 TexReg 1414 March 8, 2024 Texas Register



(B) the date on which the facility must complete the
plan of correction to avoid assessment of the administrative penalty;

(t) The executive commissioner or designee provides notice
of the findings made under subsection (s) of this section to the facility

and

(4) a statement that the facility has a right to an adminis-
trative hearing on the occurrence of the violation, the amount of the

penalty, or both.

(k) Not later than 20 days after the date on which a facility
receives a written notice of a preliminary report, the facility may:

(1) give HHSC written notice that the facility agrees with

charged with a violation. If the executive commissioner finds that a vi-
olation has occurred, the executive commissioner or designee provides
written notice to the facility of:

(1) the findings;

(2) the amount of the administrative penalty;

(3) the rate of interest payable on the penalty and the date
on which interest begins to accrue; and

HHSC report and consents to the recommended penalty; or

(2) make a written request for an administrative hearing.

(4) the facility's right to judicial review of the order of the
executive commissioner.

() If a violation is subject to correction under subsection ()
of this section, the facility must submit a plan of correction to HHSC

(u) Not later than the 30th day after the date on which the order
of the executive commissioner or designee is final, the facility assessed

for approval not later than 10 days after the date on which the facility

an administrative penalty must:

receives the written notice.

(m) If a violation is subject to correction, and the facility re-
ports to HHSC that the violation has been corrected, HHSC inspects
the correction or takes any other step necessary to confirm the correc-
tion and notify the facility that:

(1) the correction is satisfactory and HHSC will not assess
an administrative penalty; or

(2) the correction is not satisfactory and HHSC recom-
mends an administrative penalty.

(n) Not later than 20 days after the date on which a facility
receives a notice that the correction is not satisfactory and HHSC rec-
ommends an administrative penalty, the facility may:

(1) give HHSC written notice that the facility agrees with
HHSC's determination and consents to the recommended administra-

tive penalty; or

(2) make a written request to HHSC for an administrative
hearing.

(o) If a facility consents to the recommended administrative
penalty or does not timely respond to a notice sent under subsection
(j) of this section, the executive commissioner or designee assesses the
recommended administrative penalty. If the executive commissioner or
designee assesses the penalty, HHSC gives written notice of the penalty
to the facility and the facility must pay the penalty within 30 days after
receiving the notice.

(p) Anadministrative hearing is held in accordance with Chap-
ter 110 of this title (relating to Hearings Under the Administrative Pro-

(1) pay the full amount of the penalty; or

(2) file a petition for judicial review contesting the occur-
rence of the violation, the amount of the penalty, or both.

(v) Notwithstanding subsection (o) of this section, HHSC may
permit a facility to pay an administrative penalty in installments.

(w) If a facility does not pay an administrative penalty within
the period provided by subsection (0) or (u) of this section or in accor-
dance with the installment plan permitted by HHSC:

(1) the penalty is subject to interest; and

(2) HHSC may refer the matter to the attorney general for
collection of the penalty and interest.

(x) Interest accrues:

(1) atarate equal to the rate charged on loans to depository
institutions by the New York Federal Reserve Bank; and

(2) for the period beginning on the day after the date on
which the penalty becomes due and ending on the date the penalty is

paid.

(y) If the amount of a penalty is reduced or the assessment of
a penalty is not upheld on judicial review, the executive commissioner

or designee must:

(1) remit to the facility the appropriate amount of any
penalty payment plus accrued interest; or

(2) execute a release of the supersedeas bond if one has
been posted.

cedure Act) and HHSC rules at 1 TAC Chapter 357, Subchapter I (re-
lating to Hearings Under the Administrative Procedure Act).

(q) An administrative law judge sets a hearing and gives notice
of the hearing if a facility that is assessed a penalty requests a hearing.

(r) The hearing is held before an administrative law judge who
makes findings of fact and conclusions of law regarding the occurrence
of a violation under Texas Human Resources Code, Chapter 103, a
rule adopted under this chapter, or a term of a license issued under this

chapter.
(s) Based on the findings of fact and conclusions of law and the

recommendation of the administrative law judge, the executive com-
missioner or designee, by order, finds:

(1) aviolation has occurred and assesses an administrative

penalty; or

(2) aviolation has not occurred.

(z) Accrued interest on the amount remitted by the executive
commissioner or designee must be paid:

(1) atarate equal to the rate charged on loans to depository
institutions by the New York Federal Reserve Bank; and

(2) for the period beginning on the date the penalty is paid
and ending on the date the penalty is remitted to the facility.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400846
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Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

3 . 3
26 TAC §§559.102 - 559.105
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and
Texas Human Resources Code §103.004 and §103.005, which
respectively provide that the Executive Commissioner of HHSC
shall adopt rules for implementing Texas Human Resources
Code, Chapter 103, and adopt rules for licensing and setting
standards for facilities licensed under Texas Human Resources
Code, Chapter 103.

The repeals implement Texas Government Code §531.0055 and
Texas Human Resources Code, Chapter 103.

$§559.102.  Nonemergency Suspension.

$559.103.  Revocation.

§559.104.  Emergency Suspension and Closing Order.
§559.105. Administrative Penalties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400847

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE JUSTICE
DEPARTMENT

CHAPTER 341. GENERAL STANDARDS FOR
JUVENILE PROBATION DEPARTMENTS
SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES

37 TAC §341.204

The Texas Juvenile Justice Department (TJJD) proposes to
amend 37 TAC §341.204, concerning residential placement.

SUMMARY OF CHANGES

The amendments to §341.204 will include adding that: (1) a ju-
venile board or juvenile probation department may contract with

a facility that was constructed or previously used for the con-
finement of adult offenders only after TJJD has determined the
facility has been appropriately retrofitted to comply with related
standards; and (2) TJJD will maintain a list of pre-approved fa-
cilities.

The amendments to §341.204 will also include adding that, if
the facility is not on the list of pre-approved facilities, the juvenile
board or juvenile probation department must request approval
from TJJD and submit any information TJJD needs in order to
make a determination under this provision; and noting that a
given subsection does not apply to facilities registered with TJJD.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the amended sections are in effect, there will be no signif-
icant fiscal impact for state government or local governments as
a result of enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the amended section is in
effect, the public benefit anticipated as a result of administer-
ing the section will be to bring the agency in compliance with
statutory changes by ensuring that any facility previously used
for the confinement of adult offenders will be appropriately ret-
rofitted to comply with all relevant standards before contracting
with a county to house juveniles.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real
property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts.

(1) The proposed section does not create or eliminate a govern-
ment program.

(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed section does not impact fees paid to TJJD.
(5) The proposed section does not create a new regulation.

(6) The proposed section does not expand, limit, or repeal an
existing regulation.

(7) The proposed section does not increase or decrease the
number of individuals subject to the section's applicability.

(8) The proposed section will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY
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The amended section is proposed under §242.003, Human Re-
sources Code, which requires the board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The amended section is also proposed under §203.018, Hu-
man Resources Code (as amended by SB 1727, 88th Legisla-
ture, Regular Session), which allows probation departments and
TJJD to use facilities previously constructed or used for adult of-
fenders, if TJJD determines the facility is appropriately retrofitted
to meet youth-specific standards.

No other statute, code, or article is affected by this proposal.

$341.204. Residential Placement.

(a) Duty to Certify Juvenile Justice Facilities. The juvenile
board serving the county where a juvenile justice facility is located
must certify and register the facility as required by Texas Family Code
§§51.12, 51.125, and 51.126, as applicable.

(b) Prohibition on Placing Juveniles in Non-licensed Facili-
ties. The juvenile board must ensure that juveniles under its jurisdiction
are placed only in:

(1) juvenile justice facilities that are certified by a juvenile
board in Texas; or

(2) public or private residential facilities or programs li-
censed by a state governmental entity or exempted from licensure by
state law.

(c) Placement in a Facility Constructed or Previously Used for
the Confinement of Adult Offenders.

(1) A juvenile board or juvenile probation department may
contract with a facility that was constructed or previously used for the
confinement of adult offenders only after TJJD has determined the fa-
cility has been appropriately retrofitted to comply with TJJD standards
related to facilities. TJJD will maintain a list of pre-approved facilities.

(2) If the facility is not on the list of pre-approved facili-
ties, the juvenile board or juvenile probation department must request
approval from TJJD and submit any information TJJD needs in order
to make a determination under this provision.

(3) This subsection does not apply to facilities registered
with TJJD.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400791

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 343. SECURE JUVENILE
PRE-ADJUDICATION DETENTION AND
POST-ADJUDICATION CORRECTIONAL
FACILITIES

SUBCHAPTER B. PRE-ADJUDICATION AND
POST-ADJUDICATION SECURE FACILITY
STANDARDS

37 TAC §343.206

The Texas Juvenile Justice Department (TJJD) proposes to
amend 37 TAC §343.206, concerning certification and registra-
tion of facility.

SUMMARY OF CHANGES

The amendments to §343.206 will include adding that: (1) TJJD
will not register a facility that was constructed or previously used
for the confinement of adult offenders unless TJJD determines
the facility has been appropriately retrofitted to comply with re-
lated standards; and (2) a juvenile who has been committed to
TJJD and is awaiting transport to a TJJD facility may be housed
in a post-adjudication secure facility in a bed that is designated
as a pre-adjudication bed or dually-designated as a pre-adjudi-
cation bed or a post-adjudication bed.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the amended section is in effect, there will be no signifi-
cant fiscal impact for state government or local governments as
a result of enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the amended section is in ef-
fect, the public benefit anticipated as a result of administering the
section will be to bring the agency in compliance with statutory
changes by ensuring that any facility previously used for the con-
finement of adult offenders will be appropriately retrofitted before
being registered with the agency, and providing greater flexibil-
ity while housing a juvenile who is awaiting transport to a TJJD
facility.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real
property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts.

(1) The proposed section does not create or eliminate a govern-
ment program.

(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed section does not impact fees paid to TJJD.
(5) The proposed section does not create a new regulation.

(6) The proposed section does not expand, limit, or repeal an
existing regulation.

(7) The proposed section does not increase or decrease the
number of individuals subject to the section's applicability.
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(8) The proposed section will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The amended section is proposed under §242.003, Human Re-
sources Code, which requires the board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The amended section is also proposed under §203.018, Hu-
man Resources Code (as amended by SB 1727, 88th Legisla-
ture, Regular Session), which allows probation departments and
TJJD to use facilities previously constructed or used for adult of-
fenders, if TJJD determines the facility is appropriately retrofitted
to meet youth-specific standards.

No other statute, code, or article is affected by this proposal.
$343.206.  Certification and Registration of Facility.

(a) Before the facility admits residents, the juvenile board in
the county where the facility is located, shall ensure:

(1) the facility is certified in compliance with §51.12 or
§51.125 of the Texas Family Code;

(2) the number of pre-adjudication and post-adjudication
beds is designated in the facility certification;

(3) the facility is registered with TJJD in compliance with
§51.12 or §51.125 of the Texas Family Code; and

(4) the current facility certification and TJJD's facility reg-
istration are posted within a public area of the facility.

(b) TJID will not register a facility that was constructed or pre-
viously used for the confinement of adult offenders unless TJID de-
termines the facility has been appropriately retrofitted to comply with
TJID standards related to facilities.

(c) A juvenile who has been committed to TJJD and is await-
ing transport to a TJJD facility may be housed in a post-adjudication
secure facility in a bed that is designated as a pre-adjudication bed or
dually designated as a pre-adjudication bed or a post-adjudication bed.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400792

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 344. EMPLOYMENT,
CERTIFICATION, AND TRAINING

The Texas Juvenile Justice Department (TJJD) proposes to
amend 37 TAC §344.110 (concerning interpretation and applica-
bility), §344.200 (concerning general qualifications for positions
requiring certification), §344.202 (concerning general qualifi-
cations for faculty administrators), and §344.204 (concerning
education requirements).

TJJD also proposes new 37 TAC §344.360 (concerning dis-
closure and review of applicant's prior history), §344.370
(concerning review by TJJD regarding eligibility for certification),
and §344.690 (concerning credit for training hours for military
service members, spouses, and veterans).

In addition, TJJD proposes to amend 37 TAC §344.866 (con-
cerning certification status).

SUMMARY OF CHANGES

The amendments to §344.110 will include adding that the re-
quirements in this chapter are not subject to a waiver or variance
except as provided in this chapter.

The amendments to §344.200 will include deleting the phrases
be of good moral character from the general requirements for
certification as a juvenile probation officer, juvenile supervision
officer, and a community activities officer and possess the work
experience or graduate study required elsewhere in this chapter
from the general requirements for certification as a juvenile su-
pervision officer.

The amendments to §344.202 will include deleting the phrase
possess the work experience or graduate study required else-
where in this chapter from the general requirements for facility
administrators.

The amendments to §344.204 will include: 1) clarifying that to
be eligible for certification as a juvenile probation officer, an in-
dividual must have acquired a bachelor's degree conferred by
a college or university accredited by an organization recognized
by the Texas Higher Education Coordinating Board; 2) adding
that a new subsection (:Waiver of Education Requirement for
Military:) applies only to a person who is a military service mem-
ber or military veteran who does not have a high school diploma
or equivalent and who holds a current license issued by another
jurisdiction for a position that is similar and with licensing require-
ments that are similar to TJJD's certification requirements for a
juvenile supervision officer or community activities officer; and 3)
adding that a department or facility that wishes to hire a military
service member or military veteran in a position requiring certi-
fication as a juvenile supervision officer or community activities
officer may request a waiver of the requirement that the person
have a high school diploma or GED.

The new §344.360 will include that: 1) a department or facility
must require every applicant for any position to complete a TJJD
form that requires the applicant to disclose and provide addi-
tional information as given in the rule text; 2) prior to making an
offer to allow an applicant who disclosed additional information
in order to begin employment or provide services in a position
requiring certification or for which certification is optional and will
be sought, the department or facility must perform certain ac-
tions as given in the rule text; 3) a request for review is required
only if the department or facility wants to employ, contract with,
or accept the individual as a volunteer; 4) prior to making an of-
fer to allow an applicant who disclosed additional information to
begin employment or provide services in a position not requiring
certification or for which certification is optional but will not be
sought, the juvenile board or designee shall review the informa-
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tion received and consider if the person is appropriate to work
in the role; 5) a written record of the review must be maintained,
including the name of the person(s) conducting the review, the
date of the review, and the final decision; and 6) an applicant's
failure to disclose the requested information is considered a vi-
olation of the Code of Ethics and may result in termination of
employment, ineligibility for certification, or revocation of certifi-
cation.

The new §344.370 will include that: 1) upon receipt of the re-
quest for review, TJJD will review the submitted information,
seek additional information if warranted, and determine if the
person should be denied a certification; 2) TJJD shall notify the
person of its decision and of the opportunity to appeal that deci-
sion to the executive director; and 3) upon receipt of an appeal,
the executive director review the matter and determine if the cer-
tification should be denied.

The new §344.690 will include that: 1) the given subsection ap-
plies only to a person who is a military service member, military
veteran, or military spouse under certain conditions; 2) TJJD
may grant credit toward required training hours based on the
person's verified military service, training, or education that is di-
rectly relevant to the position for which certification is sought; 3)
no credit will be given for certain topics required elsewhere in
the chapter; 4) the department or facility that employs a person
described earlier may submit an application to TJJD for possible
credit; and 5) an individual to whom this section applies is also
eligible to receive credit as otherwise provided by this chapter,
as applicable.

The amendments to §344.866 will include adding subsections
for two new certification statuses: provisional and ineligible.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the new and amended sections are in effect, there will be
no significant fiscal impact for state government or local govern-
ments as a result of enforcing or administering the sections.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the new and amended sec-
tions are in effect, the public benefit anticipated as a result of
administering the sections will be to bring the agency in com-
pliance with statutory changes by ensuring qualification and ex-
perience requirements for certain county employees are revised
and ensuring there is appropriate accessibility to the profession
of juvenile justice for while preserving youth safety and public
safety.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the new and amended sections as pro-
posed. No private real property rights are affected by adoption
of these sections.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the new sec-
tions are in effect, the sections will have the following impacts.

(1) The proposed sections do not create or eliminate a govern-
ment program.

(2) The proposed sections do not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed sections do not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed sections do not impact fees paid to TJJD.
(5) The proposed sections do not create a new regulation.

(6) The proposed sections do not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed sections do not increase or decrease the num-
ber of individuals subject to the section's applicability.

(8) The proposed sections will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

SUBCHAPTER A. DEFINITIONS AND
APPLICABILITY

37 TAC §344.110

STATUTORY AUTHORITY

The amended section is proposed under §57 of SB 1727, 88th
Legislature, Regular Session, which requires TJJD to repeal any
rule requiring that an individual be of good moral character to
qualify for certification from TJJD.

The amended section is also proposed under the following:
1) §221.002(a)(3), Human Resources Code, which requires
the Board to adopt reasonable rules that provide appropriate
educational, preservice, and in-service training and certification
standards for probation and detention officers or court-super-
vised community-based program personnel; §222.001(b-1),
Human Resources Code, which requires the department by rule
to establish, with input from the advisory council on juvenile ser-
vices and other relevant stakeholders, the minimum education
and experience requirements a person must meet to be eligible
for a juvenile probation officer certification; §222.0521, Human
Resources Code, which provides that Chapter 53, Occupations
Code, applies to the issuance of a certification issued by TJJD
and Chapter 53, Occupations Code, requires agencies that
issue occupational licenses to make certain rules related to mil-
itary service members, military veterans, and military spouses;
§222.0522, Human Resources Code, which authorizes TJJD to
issue a provisional certification until a person is certified under
§222.001, 222.002, or 222.003 and requires TJJD to adopt
rules regarding provisional certifications; and §§222.053 and
222.054, Human Resources Code, which authorize TJJD to
designate as ineligible for certification persons with provisional
certifications and persons terminated from employment with
TJJD for certain reasons and to issue temporary ineligibility
orders in accordance with a specified procedure.

No other statute, code, or article is affected by this proposal.
§344.110.  Interpretation and Applicability.

(a) Conflicting Standards. If a general provision contained in
this chapter conflicts with a specific provision contained in another
chapter promulgated by TJID, the specific language controls.
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(b) Use of the Words "Including" and "Includes." When used
in this chapter, the words "including" and "includes" are to be under-
stood as introducing a non-exhaustive list unless the context clearly
indicates otherwise.

(c) Applicability.
(1) This chapter applies to all juvenile justice programs and
facilities in this state unless expressly stated otherwise.

(2) All provisions of this chapter apply regardless of the
date an individual is hired or begins service provision unless expressly
stated otherwise.

(3) All employment and education requirements in this
chapter must have been completed prior to the date an individual
begins employment in the position to which the requirements apply.

(d) Waiver or Variance. The requirements in this chapter are
not subject to a waiver or variance except as provided in this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400797

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

SUBCHAPTER B. QUALIFICATIONS FOR
CERTIFICATION AND EMPLOYMENT

37 TAC §§344.200, 344.202, 344.204

STATUTORY AUTHORITY

The amended sections are proposed under §57 of SB 1727, 88th
Legislature, Regular Session, which requires TJJD to repeal any
rule requiring that an individual be of good moral character to
qualify for certification from TJJD.

The amended sections are also proposed under the following:
1) §221.002(a)(3), Human Resources Code, which requires
the Board to adopt reasonable rules that provide appropriate
educational, preservice, and in-service training and certification
standards for probation and detention officers or court-super-
vised community-based program personnel; §222.001(b-1),
Human Resources Code, which requires the department by rule
to establish, with input from the advisory council on juvenile ser-
vices and other relevant stakeholders, the minimum education
and experience requirements a person must meet to be eligible
for a juvenile probation officer certification; §222.0521, Human
Resources Code, which provides that Chapter 53, Occupations
Code, applies to the issuance of a certification issued by TJJD
and Chapter 53, Occupations Code, requires agencies that
issue occupational licenses to make certain rules related to mil-
itary service members, military veterans, and military spouses;
§222.0522, Human Resources Code, which authorizes TJJD to
issue a provisional certification until a person is certified under
§222.001, 222.002, or 222.003 and requires TJJD to adopt
rules regarding provisional certifications; and §§222.053 and

222.054, Human Resources Code, which authorize TJJD to
designate as ineligible for certification persons with provisional
certifications and persons terminated from employment with
TJJD for certain reasons and to issue temporary ineligibility
orders in accordance with a specified procedure.

No other statute, code, or article is affected by this proposal.

$344.200.  General Qualifications for Positions Requiring Certifica-
tion.

(a) Juvenile Probation Officer. To be eligible for certification
as a juvenile probation officer, supervisor of a juvenile probation offi-
cer, or chief administrative officer, an individual must:

(1) be at least 21 years of age;

[2) be of good meoral character;}
(2) [63)] have no disqualifying criminal history as de-
scribed in this chapter;

(3) [¢4] have no criminal history as described in
§344.410(a) of this chapter unless TJID has reviewed it and deter-
mined the person is not ineligible for certification due to the criminal
history;

(4) [69)] have acquired a bachelor's degree conferred by a
college or university accredited by an organization recognized by the
Texas Higher Education Coordinating Board;

this ehapter or graduate study required in §344:204 of this chapter;}
(5) [€B] never have had any type of certification revoked
by TJID;
(6) [€8)] complete the training required by this chapter; and

(7) [€9] pass the certification exam as required by
§344.700 of this chapter.

(b) Juvenile Supervision Officer. To be eligible for certifica-
tion as a juvenile supervision officer, an individual must:

(1) be at least 21 years of age;
H2) be of good moral charaeters}

(2) [63)] have no disqualifying criminal history as de-
scribed in this chapter;

(3) [] have no criminal history as described in
§344.410(a) of this chapter unless TJID has reviewed it and deter-
mined the person is not ineligible for certification due to the criminal
history;

(4) [69)] have acquired a high school diploma or its equiv-
alent as specified in §344.204 of this chapter;

(5) [€6)] never have had any type of certification revoked
by TJID;

(6) [€H] complete the training required by this chapter; and

(7) [€8)] pass the certification exam as required by
§344.700 of this chapter.

(¢) Community Activities Officer. To be eligible for certifica-
tion as a community activities officer, an individual must:

(1) be at least 21 years of age;
[(2) be of good moral character:}

(2) [€] have no disqualifying criminal history as de-
scribed in this chapter;
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(3) [] have no criminal history as described in
§344.410(a) of this chapter unless TJID has reviewed it and deter-
mined the person is not ineligible for certification due to the criminal
history;

(4) [€5)] have acquired a high school diploma or its equiv-
alent as specified in §344.204 of this chapter;

(5) [€6)] never have had any type of certification revoked
by TJID; and

(6) [€H] complete the training required by this chapter.
$§344.202.  General Qualifications for Facility Administrators.
To serve as a facility administrator, an individual must:

(1) obtain and maintain an active certification as a juvenile
supervision officer in accordance with requirements of this chapter; and

(2) have acquired a bachelor's degree conferred by a
college or university accredited by an organization recognized by the
Texas Higher Education Coordinating Board.[; and)]

3 pessess the work experience required in §344.210 of
this title or graduate study required in §344.204(a) of this title.]
$344.204.  Education Requirements.

(a) Juvenile Probation Officer. To be eligible for certification
as a juvenile probation officer, an individual must have acquired a
bachelor's degree conferred by a college or university accredited by an
organization recognized by the Texas Higher Education Coordinating
Board.

D Toe be eligible for certification as a juvenile probatien
ments:|
HA) have acquired a bachelot's degree conferred by a
college or university accredited by an organization recognized by the
/() one year of graduate study at a college or uni-
. lited by an e ized by the T .
CESity : A Efgimmﬂms.ﬁ f EElEgHiZ’ ed ions. Higl.hgi
law; secial work; psychology, seciology; or other field of instruetion ap-
proved by THD; er}
§344.210 of this title.]
[2) Forpurpeses of this section; one year of graduate study
means sueecessful completion of at least 18 pest-graduate eredit hours-}
(b) Juvenile Supervision Officer and Community Activities
Officer.

(1) Except as provided by subsection (c) of this section, to
[Fe] be eligible for certification as a juvenile supervision officer or com-
munity activities officer, an individual must meet one of the following
educational requirements:

(A) adiploma from a high school accredited by a gener-
ally recognized accrediting organization or from a high school operated
by the United States Department of Defense. TJJD considers the fol-
lowing entities as generally recognized accrediting organizations:

(i) the Texas Education Agency or the equivalent
agency in another state;

(i) an entity approved by the Texas Private School
Accreditation Commission; and

(iii) regional accreditation organizations such as:

(I) Middle States Association of Colleges and

Schools;

(II) New England Association of Schools and
Colleges;

(1II) North Central Association of Colleges and
Schools;

(1V) Northwest Accreditation Commission;

(V) Southern Association of Colleges and
Schools; and

(VI) Western Association of Schools and Col-
leges;

(B) ahigh school equivalency certificate (e.g., GED) is-
sued by the Texas Education Agency or equivalent agency in another
state;

(C) a diploma or certificate of completion issued in a
homeschool setting;

(D) a United States military record that indicates the
education level received is equivalent to a United States high school
diploma or high school equivalency certificate;

(E) a foreign high school diploma that meets the vali-
dation requirements established in §344.206 of this chapter [title]; or

(F) unconditional acceptance into a college or univer-
sity accredited by an organization recognized by the Texas Higher Ed-
ucation Coordinating Board.

(2) A department or facility may attempt to establish that an
entity not listed in paragraph (1)(A) of this subsection is a generally rec-
ognized accrediting organization by submitting supporting documenta-
tion to the TJJD certification office. Based on the documentation, TJJD
will determine whether the entity is a generally recognized accrediting
organization.

(c) Waiver of Education Requirement for Military.

(1) This subsection applies only to a person who is a mil-
itary service member or military veteran as those terms are defined
in Chapter 55, Occupations Code who does not have a high school
diploma or equivalent and holds a current license issued by another
jurisdiction for a position that is substantially similar and with licens-

ing requirements that are substantially similar to TJJD's certification
requirements for a juvenile supervision officer or community activities
officer, as determined by TJJD.

(2) A department or facility that wishes to hire a person
described by paragraph (1) of this subsection in a position requiring
certification as a juvenile supervision officer or community activities
officer may request a waiver of the requirement that the person have a
high school diploma or GED. The request must be submitted to TJJD's
certification office on a form prescribed by TJJD and must include suf-
ficient information regarding the person's credentials and experience
to allow TJJD to determine if a waiver of the education requirement
should be granted. Incomplete submissions may result in a denial of
the waiver.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.
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TRD-202400798

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

SUBCHAPTER C. CRIMINAL HISTORY AND
BACKGROUND CHECKS

37 TAC §344.360, §344.370

STATUTORY AUTHORITY

The new sections are proposed under §57 of SB 1727, 88th Leg-
islature, Regular Session, which requires TJJD to repeal any rule
requiring that an individual be of good moral character to qualify
for certification from TJJD.

The new sections are also proposed under the following: 1)
§221.002(a)(3), Human Resources Code, which requires the
Board to adopt reasonable rules that provide appropriate ed-
ucational, preservice, and in-service training and certification
standards for probation and detention officers or court-super-
vised community-based program personnel; §222.001(b-1),
Human Resources Code, which requires the department by rule
to establish, with input from the advisory council on juvenile ser-
vices and other relevant stakeholders, the minimum education
and experience requirements a person must meet to be eligible
for a juvenile probation officer certification; §222.0521, Human
Resources Code, which provides that Chapter 53, Occupations
Code, applies to the issuance of a certification issued by TJJD
and Chapter 53, Occupations Code, requires agencies that
issue occupational licenses to make certain rules related to mil-
itary service members, military veterans, and military spouses;
§222.0522, Human Resources Code, which authorizes TJJD to
issue a provisional certification until a person is certified under
§222.001, 222.002, or 222.003 and requires TJJD to adopt
rules regarding provisional certifications; and §§222.053 and
222.054, Human Resources Code, which authorize TJJD to
designate as ineligible for certification persons with provisional
certifications and persons terminated from employment with
TJJD for certain reasons and to issue temporary ineligibility
orders in accordance with a specified procedure.

No other statute, code, or article is affected by this proposal.

§344.360. Disclosure and Review of Applicant's Prior History.

(a) The department or facility must require every applicant for
any position, including employee, contractor, or volunteer, to complete
a form promulgated by TJJD that requires the applicant to disclose and
provide additional information, if applicable, regarding whether the ap-
plicant ever:

(1) worked, contracted with, volunteered with, or had an
occupational license with a child-serving entity or entity that serves
other vulnerable populations, such as elderly persons, persons with dis-
abilities, persons in mental health facilities, or persons who were incar-
cerated;

(2) had their employment, contract, or volunteer status sus-
pended or terminated or occupational license revoked or suspended;

(3) had a finding of abuse, neglect, or exploitation made
against them; or

(4) had their name placed on a "do not hire" or similar reg-
istry with an entity that provides services to or regulation of services
for children or vulnerable populations.

(b) Prior to making an offer to allow an applicant who dis-
closed information covered by subsection (a)(2), (3), or (4) of this sec-
tion to begin employment or provide services in a position requiring
certification or for which certification is optional and will be sought,
the department or facility must:

(1) obtain additional information from all entities identified
by the disclosures;

(2) submitto TJID's certification office a request for review
as provided in §344.370 of this chapter; and

(3) receive confirmation from TJJD that the applicant is not
prohibited from obtaining a certification.

(c) The request for review described in subsection (b) of this
section is required only if the department or facility wants to employ,
contract with, or accept the individual as a volunteer.

(d) Prior to making an offer to allow an applicant who dis-
closed information covered by subsection (a)(2), (3), or (4) of this sec-
tion to begin employment or provide services in a position not requir-
ing certification or for which certification is optional but will not be
sought, the juvenile board or designee shall review the information re-
ceived and consider if the person is appropriate to work in the role. If
the juvenile board makes a designation under this provision, it must be
in writing.

(e) A written record of the review conducted in subsection (d)
of this section must be maintained, including the name of the person(s)
conducting the review, the date of the review, and the final decision.

(f) _An applicant's failure to disclose the requested information
is considered a violation of the Code of Ethics and may result in ter-
mination of employment, ineligibility for certification, or revocation of
certification.

§344.370. Review by TJJD Regarding Eligibility for Certification.

(a) Upon receipt of the request for review described in
§344.360 of this chapter, TJJID will review the submitted information,
seek additional information if warranted, and determine if the person
should be denied a certification.

(b) TJJD shall notify the person of its decision and of the op-
portunity to appeal that decision to the executive director. The notifi-
cation shall be in writing. The person shall have 10 calendar days to
appeal the decision. The appeal must be in writing and timely received.
TJJD may grant an extension at its discretion.

(c) Upon receipt of an appeal, the executive director review
the matter and determine if the certification should be denied. The ex-
ecutive director's response shall be in writing. The executive director's
decision is final and not subject to appeal.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400799
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Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢
SUBCHAPTER E. TRAINING AND
CONTINUING EDUCATION
37 TAC §344.690
STATUTORY AUTHORITY

The new sections are proposed under §57 of SB 1727, 88th Leg-
islature, Regular Session, which requires TJJD to repeal any rule
requiring that an individual be of good moral character to qualify
for certification from TJJD.

The new sections are also proposed under the following: 1)
§221.002(a)(3), Human Resources Code, which requires the
Board to adopt reasonable rules that provide appropriate ed-
ucational, preservice, and in-service training and certification
standards for probation and detention officers or court-super-
vised community-based program personnel; §222.001(b-1),
Human Resources Code, which requires the department by rule
to establish, with input from the advisory council on juvenile ser-
vices and other relevant stakeholders, the minimum education
and experience requirements a person must meet to be eligible
for a juvenile probation officer certification; §222.0521, Human
Resources Code, which provides that Chapter 53, Occupations
Code, applies to the issuance of a certification issued by TJJD
and Chapter 53, Occupations Code, requires agencies that
issue occupational licenses to make certain rules related to mil-
itary service members, military veterans, and military spouses;
§222.0522, Human Resources Code, which authorizes TJJD to
issue a provisional certification until a person is certified under
§222.001, 222.002, or 222.003 and requires TJJD to adopt
rules regarding provisional certifications; and §§222.053 and
222.054, Human Resources Code, which authorize TJJD to
designate as ineligible for certification persons with provisional
certifications and persons terminated from employment with
TJJD for certain reasons and to issue temporary ineligibility
orders in accordance with a specified procedure.

No other statute, code, or article is affected by this proposal.

$344.690.  Credit for Training Hours for Military Service Members,
Spouses, and Veterans.

(a) This section applies only to a person who is a military ser-
vice member, military veteran, or military spouse as those terms are
defined in Chapter 55, Occupations Code, and who:

(1) holds a current license issued by another jurisdiction
with licensing requirements that are substantially similar to TJJD's cer-
tification requirements for a juvenile supervision officer or community
activities officer, as determined by TJJD; or

(2) held a certification from TJJD as a juvenile supervision
officer or community activities officer that was active within the five
years preceding the person's most recent employment in a position re-
quiring or otherwise eligible for certification.

(b) As provided by this section, TJJD may grant credit toward
the training hours required in §344.600 to persons described by subsec-
tion (a) of this section. Any credit granted will be based on the person's

verified military service, training, or education that is directly relevant
to the position for which certification is sought.

(c) No credit may be given for topics required by §§344.620,
344.622, 344.624, or 344.626.

(d) The department or facility that employs a person described
by subsection (a) of this section may submit an application to TJJD for
possible credit. TIJD will consider the person's experience and training
to determine if credit should be granted and, if so, how much.

(e) An individual to whom this section applies is also eligible
to receive credit as otherwise provided by this chapter, as applicable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400800

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

SUBCHAPTER G. CERTIFICATION

37 TAC §344.866
STATUTORY AUTHORITY

The amended section is proposed under §57 of SB 1727, 88th
Legislature, Regular Session, which requires TJJD to repeal any
rule requiring that an individual be of good moral character to
qualify for certification from TJJD.

The amended section is also proposed under the following:
1) §221.002(a)(3), Human Resources Code, which requires
the Board to adopt reasonable rules that provide appropriate
educational, preservice, and in-service training and certification
standards for probation and detention officers or court-super-
vised community-based program personnel; §222.001(b-1),
Human Resources Code, which requires the department by rule
to establish, with input from the advisory council on juvenile ser-
vices and other relevant stakeholders, the minimum education
and experience requirements a person must meet to be eligible
for a juvenile probation officer certification; §222.0521, Human
Resources Code, which provides that Chapter 53, Occupations
Code, applies to the issuance of a certification issued by TJJD
and Chapter 53, Occupations Code, requires agencies that
issue occupational licenses to make certain rules related to mil-
itary service members, military veterans, and military spouses;
§222.0522, Human Resources Code, which authorizes TJJD to
issue a provisional certification until a person is certified under
§222.001, 222.002, or 222.003 and requires TJJD to adopt
rules regarding provisional certifications; and §§222.053 and
222.054, Human Resources Code, which authorize TJJD to
designate as ineligible for certification persons with provisional
certifications and persons terminated from employment with
TJJD for certain reasons and to issue temporary ineligibility
orders in accordance with a specified procedure.

No other statute, code, or article is affected by this proposal.
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$344.866.  Certification Status.

(a) Active. A status that indicates a certified officer meets the
current requirements of certification as set forth in this chapter and is
eligible to perform the duties of a juvenile probation officer, juvenile
supervision officer, and/or community activities officer, as applicable.

(b) Inactive. A status that indicates an officer's certification
has not expired but the officer is ineligible to perform the duties of a
certified officer because:

(1) the officer is no longer employed in a position that ei-
ther requires or is eligible for the certification held;

(2) the officer has been convicted of a disqualifying crimi-
nal offense; or

(3) the officer's application for certification or renewal of
certification is determined by TJJD to contain deliberately false or mis-
leading information.

(c) Expired. A status that indicates an application to renew or
reactivate a certification has not been submitted before the end of the
grace period or any applicable extension.

(d) Suspended. A status that indicates an officer's certification
is actively suspended and the officer is no longer eligible for employ-
ment in a position requiring certification. If the officer's certification is
suspended for failure to pay child support under Section 232.003, Texas
Family Code, the suspension remains in effect until TJJD receives an
order staying or vacating the suspension.

() Revoked. A status that indicates an officer's certification
has been permanently revoked by TJJD and that the officer is no longer
eligible for employment or certification as a juvenile probation officer,
juvenile supervision officer, or community activities officer. An indi-
vidual who has had his/her certification revoked is not eligible for any
future certification.

(f) Voluntarily Relinquished. A status that indicates an of-
ficer has voluntarily relinquished his/her certification as provided in
§344.884 of this chapter [title].

(g) Provisional. A status that indicates an individual has been
hired into a position requiring certification but has not yet been certi-
fied.

(h) Ineligible.

(1) A status that indicates an individual who was never cer-
tified is ineligible for certification as a result of conduct that occurred:

(A) while the person had a provisional certification;

(B) while the person was employed by or under contract
with the Texas Juvenile Justice Department; or

(C) prior to either time described in subparagraph (A)
or (B) of this paragraph if the conduct was unknown to TJJD.

(2) Prior to being designated as ineligible for certification,
the person will be offered the same due process as a person for whom
revocation or active or probated suspension of certification is sought.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400801

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

SUBCHAPTER B. QUALIFICATIONS FOR
CERTIFICATION AND EMPLOYMENT
37 TAC §344.210, §344.220

The Texas Juvenile Justice Department (TJJD) proposes to
repeal 37 TAC §344.210 (concerning work experience) and
§344.220 (concerning exemptions from required work experi-
ence or graduate study).

SUMMARY OF CHANGES

Section 344.210 and §344.220 are repealed as corresponding
changes to the removal of the requirement that a person have
one year of specific full-time work experience or one year of grad-
uate study in order to be certified as a juvenile probation officer.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the repeals are in effect, there will be no significant fiscal
impact for state government or local governments as a result of
enforcing or administering the repeals.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the repeals are in effect, the
public benefit anticipated as a result of administering the repeals
will be to bring the agency in compliance with statutory changes
by ensuring qualification and experience requirements for cer-
tain county employees are revised and ensuring there is appro-
priate accessibility to the profession of juvenile justice for while
preserving youth safety and public safety.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the repeals as proposed. No private real
property rights are affected by adoption of these repeals.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the repeals
are in effect, the repeals will have the following impacts.

(1) The proposed repeals do not create or eliminate a govern-
ment program.

(2) The proposed repeals do not require the creation or elimina-
tion of employee positions at TJJD.

(3) The proposed repeals do not require an increase or decrease
in future legislative appropriations to TJJD.

(4) The proposed repeals do not impact fees paid to TJJD.
(5) The proposed repeals do not create a new regulation.

(6) The proposed repeals do not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed repeals do not increase or decrease the num-
ber of individuals subject to the section's applicability.
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(8) The proposed repeals will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The repeals are proposed under §57 of SB 1727, 88th Legisla-
ture, Regular Session, which requires TJJD to repeal any rule
requiring that an individual be of good moral character to qualify
for certification from TJJD.

The repeals are also proposed under the following: 1)
§221.002(a)(3), Human Resources Code, which requires the
Board to adopt reasonable rules that provide appropriate ed-
ucational, preservice, and in-service training and certification
standards for probation and detention officers or court-super-
vised community-based program personnel; §222.001(b-1),
Human Resources Code, which requires the department by rule
to establish, with input from the advisory council on juvenile ser-
vices and other relevant stakeholders, the minimum education
and experience requirements a person must meet to be eligible
for a juvenile probation officer certification; §222.0521, Human
Resources Code, which provides that Chapter 53, Occupations
Code, applies to the issuance of a certification issued by TJJD
and Chapter 53, Occupations Code, requires agencies that
issue occupational licenses to make certain rules related to mil-
itary service members, military veterans, and military spouses;
§222.0522, Human Resources Code, which authorizes TJJD to
issue a provisional certification until a person is certified under
§222.001, 222.002, or 222.003 and requires TJJD to adopt
rules regarding provisional certifications; and §§222.053 and
222.054, Human Resources Code, which authorize TJJD to
designate as ineligible for certification persons with provisional
certifications and persons terminated from employment with
TJJD for certain reasons and to issue temporary ineligibility
orders in accordance with a specified procedure;

No other statute, code, or article is affected by this proposal.

$344.210.
$§344.220.  Exemptions from Required Work Experience or Graduate
Study.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Work Experience.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400802

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 349. GENERAL ADMINISTRATIVE
STANDARDS

The Texas Juvenile Justice Department (TJJD) proposes new
37 TAC §§349.600, 349.650, and 349.700, concerning advisory
council on juvenile services and data.

SUMMARY OF CHANGES

The new §349.600 will include a list of the overarching subjects
on which the Advisory Council on Juvenile Services is meant
to advise the Texas Juvenile Justice Board and will explain that
the goal of the advisory council is to provide actionable, direct,
and inclusive feedback from the local perspective to TJJD and
its Board.

The new §349.600 will also include a description of the composi-
tion of the advisory council, the length of terms, and training re-
ceived; a description of how vacancies that occur during a mem-
ber's term are filled; an explanation of what constitutes a quorum;
information pertaining to ex officio members; an explanation that
the appearance of conflicts of interest should be avoided; a de-
scription of updates the advisory council's presiding officer pro-
vides to the Board; and an explanation of the statutes the advi-
sory council is and is not subject to.

The new §349.650 will explain that it is a ground for removal from
the advisory council if a member is absent from more than half
of the regularly scheduled meetings that the member is eligible
to attend during a calendar year unless the absence is excused
by majority vote of the council.

The new §349.700 will explain that, for planning and research
purposes, all juvenile probation departments participating in the
state's regionalization plan are authorized to access data that
any participating departments have submitted through the case
management system.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the new sections are in effect, there will be no significant
fiscal impact for state government or local governments as a re-
sult of enforcing or administering the sections.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the new sections are in effect,
the public benefit anticipated as a result of administering the sec-
tions will be to bring TJJD in compliance with statutory changes
by ensuring there are agency standards regarding the composi-
tion and activities of the Advisory Council on Juvenile Services.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the new sections as proposed. No private
real property rights are affected by adoption of these sections.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the new sec-
tions are in effect, the sections will have the following impacts.

(1) The proposed sections do not create or eliminate a govern-
ment program.

(2) The proposed sections do not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed sections do not require an increase or de-
crease in future legislative appropriations to TJJD.
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(4) The proposed sections do not impact fees paid to TJJD.
(5) The proposed sections do not create a new regulation.

(6) The proposed sections do not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed sections do not increase or decrease the num-
ber of individuals subject to the section's applicability.

(8) The proposed sections will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

SUBCHAPTER F. ADVISORY COUNCIL ON
JUVENILE SERVICES

37 TAC §349.600, §349.650
STATUTORY AUTHORITY

Section 349.600 and §349.650 are proposed under §242.003,
Human Resources Code, which requires the Board to adopt
rules appropriate to properly accomplish TJJD's functions and to
adopt rules for governing TJJD schools, facilities, and programs.

The new sections are also proposed under §203.0081, Human
Resources Code (as amended by SB 1727, 88th Legislature,
Regular Session), which requires the Board to adopt general
rules on the Advisory Council's purpose and procedures, up-
dates the Advisory Council's membership to include the Depart-
ment of Family and Protective Services, and requires the Advi-
sory Council to make recommendations on sharing information
with other child-serving agencies.

No other statute, code, or article is affected by this proposal.
§349.600. Purpose.

(a) The purpose of the Advisory Council on Juvenile Services
is to advise the Texas Juvenile Justice Board and Texas Juvenile Justice

Department on:
(1) the needs and problems of juvenile boards and juvenile

(c) The advisory council is composed of 15 members, as spec-
ified in Chapter 203, Human Resources Code. Members, excluding ex
officio members, serve staggered two-year terms. Texas Juvenile Jus-
tice Board-appointed members shall receive training on the advisory
council's purpose, role, and procedures within 30 days of their appoint-
ment.

(d) If a vacancy occurs on the council during a member's
term, the Texas Juvenile Justice Board must appoint a replacement
who meets the qualifications of the vacant position to serve for the
remainder of the term.

(e) A majority of advisory council members, excluding ex of-
ficio members as defined in Chapter 203, Human Resources Code, con-
stitutes a quorum. A quorum must be present to vote on action items
that will be submitted to the Texas Juvenile Justice Board for consid-
eration.

(f) Ex officio members have the same rights and privileges as
other members, including the right to vote. These members are not
counted when determining the number of members who represent a
quorum or in determining whether a quorum is present.

(g) An advisory council member shall avoid the appearance
of a conflict of interest by not voting or participating in a decision by
the council that solely benefits, solely penalizes, or otherwise solely
impacts the county or juvenile probation department over which the
member has authority.

(h) The advisory council's presiding officer or designee shall
periodically update the board on the council's activities, progress on
board directives, and issues impacting juvenile probation programs,
services, and facilities.

(i) The advisory council is subject to Chapter 552, Govern-
ment Code, as the act applies to bodies that are solely advisory in na-
ture.

(j) _The advisory council is not subject to Chapter 2110, Gov-
ernment Code. The department shall evaluate the continuing need for
and recommendations to improve the council during the rule review
process established under Chapter 2001, Government Code.

$349.650. Removal of Members.

It is a ground for removal from the council if a member is absent from
more than half of the regularly scheduled meetings that the member is
eligible to attend during a calendar year unless the absence is excused

probation departments;

(2) long-range strategic planning;

(3) reviews and proposed revisions to standards affecting
juvenile probation programs, services, and facilities;

(4) the potential cost impact on juvenile probation depart-
ments of new standards proposed by the Texas Juvenile Justice Board;

(5) recommendations to improve information sharing be-
tween agencies that serve children, including agencies serving children
involved in both the juvenile justice and child welfare systems; and

(6) any other matter at the request of the Texas Juvenile
Justice Board.

(b) The goal of the advisory council is to provide actionable,
direct, and inclusive feedback from the local perspective to the Texas
Juvenile Justice Board and Texas Juvenile Justice Department so the
unified juvenile justice system can collectively develop and improve
the state's comprehensive continuum of care for youth; prioritize evi-
dence-based rehabilitative services; and ensure safety for youth, staff,

and the public.

by majority vote of the council.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,

2024.

TRD-202400793

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢
SUBCHAPTER G. DATA

37 TAC §349.700
STATUTORY AUTHORITY
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Section 349.700 is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD’s functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The new section is also proposed under §203.017, Human Re-
sources Code (as amended by SB 1727, 88th Legislature, Reg-
ular Session), which requires TJJD to create a regionalization
plan.

No other statute, code, or article is affected by this proposal.
§349.700.  Access to Data Collected.

For planning and research purposes, all juvenile probation departments
participating in the implementation of the state’s regionalization plan
developed under Chapter 203, Human Resources Code, are authorized
to access data that any participating departments have submitted
through the juvenile case management system.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400794

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 351. STANDARDS FOR
SHORT-TERM DETENTION FACILITIES
SUBCHAPTER D. RESTRAINTS

37 TAC §351.49

The Texas Juvenile Justice Department (TJJD) proposes new 37
TAC §351.49, concerning retrofitted adult facilities.

SUMMARY OF CHANGES

The new §351.49 will explain that before a short-term detention
facility accepts residents, the juvenile board in the county where
the facility is located must ensure the facility has been approved
by TJJD. It will also explain that TJJD will not approve a facility
that was constructed or previously used for the confinement of
adult offenders unless TJJD determines the facility has been ap-
propriately retrofitted to comply with certain standards.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the new section is in effect, there will be no significant fiscal
impact for state government or local governments as a result of
enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the new section is in effect, the
public benefit anticipated as a result of administering the section
will be to bring the agency in compliance with statutory changes
by ensuring the juvenile boards verify a short-term detention fa-

cility has been approved by TJJD before the facility accepts resi-
dents and that such facilities are appropriately retrofitted to com-
ply with certain standards for being approved.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the new section as proposed. No private
real property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the new
section is in effect, the section will have the following impacts.

(1) The proposed section does not create or eliminate a govern-
ment program.

(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed section does not impact fees paid to TJJD.
(5) The proposed section does not create a new regulation.

(6) The proposed section does not expand, limit, or repeal an
existing regulation.

(7) The proposed section does not increase or decrease the
number of individuals subject to the section's applicability.

(8) The proposed section will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The new section is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The new section is also proposed §203.018, Human Resources
Code (as amended by SB 1727, 88th Legislature, Regular Ses-
sion), which allows probation departments and TJJD to use fa-
cilities previously constructed or used for adult offenders, if TJJD
determines the facility is appropriately retrofitted to meet youth-
specific standards

No other statute, code, or article is affected by this proposal.
§351.49.  Retrofitted Adult Facilities.

(a) Before a short-term detention facility accepts residents, the
juvenile board in the county where the facility is located must ensure

the facility has been approved by TJJD.

(b) TJJD will not approve a facility that was constructed or
previously used for the confinement of adult offenders unless TJJD
determines the facility has been appropriately retrofitted to comply with
TJJD standards related to facilities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400795

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 355. NON-SECURE CORREC-
TIONAL FACILITIES

SUBCHAPTER B. APPLICABILITY AND
GENERAL PROVISIONS

37 TAC §355.206

The Texas Juvenile Justice Department (TJJD) proposes to
amend 37 TAC §355.206, concerning certification and registra-
tion of facility.

SUMMARY OF CHANGES

The amendments to §355.206 will include adding that a juvenile
board may use or contract with a non-secure correctional facility
that was constructed or previously used for confinement of adult
offenders if the juvenile board can document and TJJD can verify
that the facility is appropriately retrofitted to adhere to applicable
standards.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the amended section is in effect, there will be no signifi-
cant fiscal impact for state government or local governments as
a result of enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the amended section is in ef-
fect, the public benefit anticipated as a result of administering the
section will be to bring the agency in compliance with statutory
changes by ensuring a non-secure correctional facility that was
constructed or previously used for confinement of adult offend-
ers is appropriately retrofitted to comply with certain standards
before being used or contracted with to house juveniles.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real
property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts.

(1) The proposed section does not create or eliminate a govern-
ment program.

(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed section does not impact fees paid to TJJD.
(5) The proposed section does not create a new regulation.

(6) The proposed section does not expand, limit, or repeal an
existing regulation.

(7) The proposed section does not increase or decrease the
number of individuals subject to the section's applicability.

(8) The proposed section will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The amended section is proposed under §242.003, Human Re-
sources Code, which requires the board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The amended section is also proposed under §203.018, Hu-
man Resources Code (as amended by SB 1727, 88th Legisla-
ture, Regular Session), which allows probation departments and
TJJD to use facilities previously constructed or used for adult of-
fenders, if TJJD determines the facility is appropriately retrofitted
to meet youth-specific standards.

No other statute, code, or article is affected by this proposal.
§355.206.  Certification and Registration of Facility.

(a) Non-Secure Correctional Facilities. Before the facility ad-
mits residents, the juvenile board in the county or district where a
non-secure correctional facility is located shall ensure:

(1) the facility is certified in compliance with §51.126 of
the Texas Family Code;

(2) the number of beds is designated in the facility certifi-
cation;

(3) the facility is registered with TJJD in compliance with
§51.126 of the Texas Family Code; and

(4) the current facility certification and TJJD's facility reg-
istration are posted within a public area of the facility.

(b) Retrofitted Adult Facilities. A juvenile board may use or
contract with a non-secure correctional facility that was constructed or
previously used for confinement of adult offenders if the juvenile board
can document and TJJD can verify that the facility is appropriately
retrofitted to adhere to applicable rules (i.e., standards) in Chapters 344,
345, 355, and 358 of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.
TRD-202400796
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Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES

The Texas Juvenile Justice Department (TJJD) proposes new
37 TAC §380.8597 (concerning certain actions by the executive
director) and §380.9147 (concerning youth career and technical
education advisory committee).

SUMMARY OF CHANGES

The new §380.8597 will establish that TJJD tracks the frequency
with which the executive director takes certain actions and re-
ports the resulting data to the TJJD Board and the Sunset Advi-
sory Committee; include a list of actions and explain that TJJD
must track the frequency the executive director takes those ac-
tions; and explain that TJJD must compile frequency data and
provide that date to the Board and the Sunset Advisory Commit-
tee.

The new §380.9147 will establish the Youth Career and Tech-
nical Education Advisory Committee, which assists TJJD with
overseeing and coordinating vocational training for youth in state
custody; describe the duties and goals of the committee; de-
scribe the composition of the committee's membership and the
appointment of the presiding officer; and include the following:
information pertaining to ex officio committee members, an ex-
planation of what constitutes a quorum, term lengths of com-
mittee members, an explanation of how to fill vacancies on the
committee, an explanation that the appearance of conflicts of in-
terest should be avoided, a description of updates the advisory
council's presiding officer provides to the Board; and information
about other statutory requirements.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the new sections are in effect, there will be no significant
fiscal impact for state government or local governments as a re-
sult of enforcing or administering the sections.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the new sections are in ef-
fect, the public benefit anticipated as a result of administering
the sections will be to bring the agency in compliance with statu-
tory changes by ensuring certain actions of the executive direc-
tor are reported by the agency and creating a Youth Career and
Technical Education Advisory Committee.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the new sections as proposed. No private
real property rights are affected by adoption of these sections.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the new sec-
tions are in effect, the sections will have the following impacts.

(1) The proposed sections do not create or eliminate a govern-
ment program.

(2) The proposed sections do not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed sections do not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed sections do not impact fees paid to TJJD.
(5) The proposed sections do not create a new regulation.

(6) The proposed sections do not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed sections do not increase or decrease the num-
ber of individuals subject to the section's applicability.

(8) The proposed sections will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

SUBCHAPTER A. ADMISSION, PLACEMENT,
RELEASE, AND DISCHARGE

DIVISION 7. CERTAIN ACTIONS BY
EXECUTIVE DIRECTOR

37 TAC §380.8597

STATUTORY AUTHORITY

Section 380.8597 is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The new section is also proposed under §203.002, Human Re-
sources Code (as amended by SB 1727, 88th Legislature, Reg-
ular Session), which requires TJJD to track the frequency with
which the executive director takes certain actions and to report
the resulting data to the Board and the Sunset Advisory Com-
mission.

No other statute, code, or article is affected by this proposal.
$380.8597.  Certain Actions by the Executive Director.

(a) Purpose. This rule establishes that the Texas Juvenile Jus-
tice Department (TJJD) tracks the frequency with which the executive
director takes certain actions and reports the resulting data to the TIJD
Governing Board and the Sunset Advisory Committee.

(b) General Provisions.

(1) The department shall track the frequency with which
the executive director takes the following actions:

(A) selecting youth for a conditional placement;

(B) selecting youth for a home placement;

(C) waiving the requirement for a youth with a determi-
nate sentence to spend the youth's entire minimum period of confine-
ment in a high-restriction facility;

(D) waiving the requirement for a youth to be on inten-
sive supervision when initially released on parole; and
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(E) authorizing the early discharge of a youth on parole.

(2) The department shall compile frequency data outlined
in paragraph (b)(1) on a quarterly basis. The department shall provide
the frequency data from the previous quarter to the TIJD Governing
Board and Sunset Advisory Commission at the beginning of each quar-

(2) The goal of the committee is to help TJID improve its
procedures for and outcomes of vocational training to increase youths'
success as they reenter Texas communities.

(3) The committee is composed of 11 members appointed
by the TJJD's governing board, including:

ter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400803

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

SUBCHAPTER C. PROGRAM SERVICES
DIVISION 2. EDUCATION PROGRAMS
37 TAC §380.9147

STATUTORY AUTHORITY

Section 380.9147 is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The new section is also proposed under §203.0083, Human Re-
sources Code (as enacted by SB 1727, 88th Legislature, Regu-
lar Session), which requires the Board to create a youth career
and technical education advisory committee and to adopt rules
on the committee's purpose, goals, and membership.

No other statute, code, or article is affected by this proposal.

$380.9147.  Youth Career and Technical Education Advisory Com-

(A) one representative from the Texas Education

Agency;

(B) one representative from the Texas Workforce Com-
mission or a local workforce development board who has experience
with programs for youth or young adults;

(C) one representative from the Texas Department of
Licensing and Regulation;

(D) one representative from the Texas Department of
Family and Protective Services;

(E) two county juvenile probation chiefs;

(F) one certified educator;

(G) two members with professional experience in an
occupation relevant to TJJD's vocational training programs, such as
agriculture, construction, technology, manufacturing, and business;

(H) one representative from a post-secondary education
entity who has experience in the administrative, training, or coordina-
tion functions of a career and technical education program; and

(I) one representative from an advocacy group with a
primary function to improve education outcomes, safety, or well-being

of youth.

(4) The board must appoint a presiding officer for the ad-
visory committee.

(5) Committee members appointed under (c)(1)-(4) serve
as ex officio members. Ex officio members have the same rights and
privileges as other members, including the right to vote. These mem-
bers are not counted when determining the number of members who
represent a quorum or in determining whether a quorum is present.

(6) A majority of committee members, excluding ex officio
members, constitutes a quorum. A quorum must be present to vote on
action items that will be submitted to the board for consideration.

mittee.

(a) Purpose. This rule establishes the Youth Career and Tech-

(7) Committee members, excluding ex officio members,
serve staggered two-year terms with the terms of half of the members

nical Education Advisory Committee, which assists the Texas Juve-

expiring on February 1 of each year. Members may serve multiple

nile Justice Department (TJJD) with overseeing and coordinating vo-

terms.

cational training for youth in state custody, including training provided
by community colleges and other local entities.

(b) General Provisions.

(1) Committee duties include, but are not limited to:

(A) assessing the vocational training needs of youth
committed to state custody;

(B) identifying barriers to the success of vocational

(8) Ifavacancy occurs on the committee during a commit-
tee member's term, the presiding officer of the board, with the board's
approval, must appoint a replacement who meets the qualifications of
the vacant position to serve for the remainder of the term.

(9) A committee member shall avoid the appearance of a
conflict of interest by not voting or participating in a decision by the
committee that solely benefits, solely penalizes, or otherwise solely
impacts the county or juvenile probation department over which the

training programs for youth committed to state custody;

(C) engaging in long-range strategic planning to assist
TJID in establishing goals and actionable plans for expanding the use

member has authority or the employer for whom the member works.

(10) The committee's presiding officer or designee shall pe-
riodically update the board on the committee's activities, progress on

of vocational training for youth committed to state custody, including

board directives, and issues impacting vocational training for youth

opportunities to successfully transition youth from programming in se-

committed to state custody.

cure facilities to training and employment in the community; and

(D) any other matter at the request of the board.

(11) The committee is subject to Chapter 552, Government
Code, as the act applies to bodies that are solely advisory in nature.
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(12) In accordance with Chapter 2110, Government Code,
the committee is abolished on the fourth anniversary of the date of
its creation unless the board amends rules to provide for a different
abolishment date.

(13) TJID shall evaluate the continuing need for and
recommendations to improve the committee during the rule review
process established under Chapter 2001, Government Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400804

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES

The Texas Juvenile Justice Department (TJJD) proposes to
amend 37 TAC §380.8767, concerning crisis stabilization unit,
and §380.9571, concerning procedure for mental-health-status
review hearing.

SUMMARY OF CHANGES

The amendments to §380.8767 will include clarifying that a
mental-health-status review hearing must be held for each youth
within 72 hours (rather than 96 hours) after the youth's arrival at
the stabilization unit.

The amendments to §380.9571 will include clarifying that: 1) a
mental-health-status review hearing must be held for each youth
within 72 hours (rather than 96 hours) after the youth's arrival at
the stabilization unit; and 2) if the hearing manager determines
an unavoidable absence would prevent a key witness or party
from attending the hearing, the hearing may be rescheduled to
the earliest possible time but not later than 72 hours (rather than
96 hours) from the original scheduled hearing.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the amended sections are in effect, there will be no signif-
icant fiscal impact for state government or local governments as
a result of enforcing or administering the sections.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the amended sections are in
effect, the public benefit anticipated as a result of administering
the sections will be timely implementation with recommendations
from the agency's Internal Auditor by aligning agency rule to cur-
rent practice.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-

quired to comply with the amended sections as proposed. No
private real property rights are affected by adoption of these sec-
tions.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the
amended sections are in effect, the sections will have the
following impacts.

(1) The proposed sections do not create or eliminate a govern-
ment program.

(2) The proposed sections do not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed sections do not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed sections do not impact fees paid to TJJD.
(5) The proposed sections do not create a new regulation.

(6) The proposed sections do not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed sections do not increase or decrease the num-
ber of individuals subject to the section's applicability.

(8) The proposed sections will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

SUBCHAPTER B. TREATMENT

DIVISION 2.  PROGRAMMING FOR YOUTH
WITH SPECIALIZED TREATMENT NEEDS

37 TAC §380.8767

STATUTORY AUTHORITY

The amended section is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

No other statute, code, or article is affected by this proposal.
$380.8767.  Crisis Stabilization Unit.

(a) Purpose. The purpose of this rule is to establish criteria and
a process for admitting youth who are experiencing a psychiatric crisis
into a crisis stabilization unit (CSU) operated by the Texas Juvenile
Justice Department (TJJD).

(b) Definitions.

(1) Designated Mental Health Professional--has the mean-
ing assigned by §380.9187 of this chapter [title].

(2) Psychiatric Provider--has the meaning assigned by
§380.9187 of this chapter [title].

(c) References.

(1) For due process procedures for mental health status re-
views, see §380.9571 of this chapter [title].

(2) For emergency mental
§380.8771 of this chapter [title].

health placements, see
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(d) Admissions.

(1) Admission Criteria. A youth may be admitted to a CSU
only when the following criteria are met:

(A) the youth demonstrates serious dysfunction in be-
havior, judgment, thinking, or mood; and

(B) the dysfunction is the result of a current neurolog-
ical deficit, emotional disturbance, and/or psychiatric disorder (e.g.,
psychosis, major affective disorder, organic disorder, or anxiety disor-
der) and the dysfunction is not the result of a primary conduct disorder
or antisocial personality disorder; and

(C) the youth:

(i) presents a risk of serious harm to self or others;
or

(ii) if not treated, will continue to suffer severe and
abnormal mental, emotional, or physical distress and will continue to
experience deterioration in the youth's [histher] ability to function in-
dependently, as evidenced by the youth's inability to attend to basic
needs, such as food, health, personal hygiene, or safety; and

(D) aCSuU is the least restrictive intervention that is ap-
propriate and available to safely and effectively meet the treatment
needs and to control the dysfunctional behavior.

(2) Referral Documents. The referral must include a cur-
rent psychiatric evaluation from a psychiatric provider and a psycho-
logical evaluation approved by the designated mental health profes-
sional, unless the referral is due to an emergency mental health place-
ment under §380.8771 of this chapter [title].

(3) 72-Hour [96-Heur] Admission Review Process. A
mental-health-status [mental health statas] review hearing must be
held for each youth within 72 [96] hours after arrival at the unit. If
the 72-hour [96-heur] period ends on a Saturday, Sunday, or official
holiday, the hearing must be held on the next workday. The hearing is
held to determine whether criteria for unit admission have been met.

(A) Ifthe youth does not meet criteria for admission, the
youth [he/she] is not retained in the CSU. Youth who are not admitted
are returned to the referring program/location.

(B) 1If the youth meets criteria for admission, the youth
[he/she] is retained and treated in the CSU.

(C) If the youth's treatment needs and appropriateness
for admission cannot be determined during the hearing, the youth may
be temporarily admitted to the CSU for diagnostic and assessment pur-
poses for up to 45 days from the date of arrival.

(i) A youth may be temporarily admitted for
diagnostic and assessment purposes only if the hearing manager
determines:

(1) the youth exhibits evidence of psychiatric
dysfunction;

(1I) the youth has recently engaged in behavior
that presents a danger to self or others or has demonstrated a chronic
failure to progress in the youth's [histher| prior programming;

(I1I) the youth is in need of comprehensive psy-
chiatric and psychological evaluation in a specialized setting; and

(1V) the CSU is the least restrictive setting in
which to effectively accomplish this evaluation.

(i) Before the end of the 45-day diagnostic and as-
sessment period, the CSU staff must:

(I) hold a mental-health-status [mental health
status] review hearing to seek admission to CSU; or

(1l) transfer the youth out of CSU if a hearing is
not held or if the youth is not admitted to CSU.

(e) Program Requirements.

(1) The program focus is on stabilization of the psychiatric
dysfunction.

(2) Services are provided in a self-contained unit.

(3) An individualized treatment program, including treat-
ment goals and objectives, is developed for and with each youth.

(4) The treatment team reviews the youth's progress
weekly.

(5) The youth must be transferred out of the CSU within 90
days after the admission hearing unless an extension is granted.

(f) Extensions.

(1) Extension Criteria. An extension may be granted be-
yond 90 days only if:

(A) the youth continues to meet admission criteria and
the youth's treatment plan has been implemented appropriately; or

(B) the youth has symptoms of mental illness and con-
tinued treatment in the CSU is deemed to be in the youth's best interest.

(2) Due Process Requirements for Extensions.

(A) The due process required to determine whether
extension criteria have been met is a mental-health-status [mental
health status] review hearing. A youth on parole status, as defined in
§380.9550 of this chapter [title], will remain on parole status.

(B) Ifan extension is recommended, the mental-health-
status [mental health statas] review hearing must be held:

(i) approximately 75 days but no later than 90 days
after the last mental-health-status [mental health status] review hearing;
or

(i) within two workdays after the youth returns to
the unit if the youth's [he/she] is in a state hospital at the time the hearing
is required.

(C) Multiple extensions may be granted by following
procedures in this subsection.

(3) Release and Transition Options.

(A) The extension of time to treat the psychiatric dys-
function must be terminated when placement in a CSU is no longer
needed for the primary purpose of treatment of the dysfunction, as de-
termined by a majority vote of the youth's treatment team.

(B) Following termination of the extension, future
placement decisions, including the youth's return to [histker] home
parole placement, are made in accordance with other applicable
policies and procedures.

(C) No youth may be discharged from TJJD jurisdiction
directly from a CSU unless TJJD's jurisdiction ends by statute.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.
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SUBCHAPTER E. BEHAVIOR MANAGEMENT
AND YOUTH DISCIPLINE

DIVISION 2. DUE PROCESS HEARINGS

37 TAC §380.9571
STATUTORY AUTHORITY

The amended section is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

No other statute, code, or article is affected by this proposal.

$380.9571.  Procedure for Mental-Health-Status Review Hearing.

(a) Purpose. This rule establishes the due process required to
admit a youth into a Texas Juvenile Justice Department (TJJD) stabi-
lization unit or to extend a youth's stay in a stabilization unit to provide
treatment for a psychiatric disorder.

(b) Applicability.

(1) For criteria for admission to a TJJD stabilization unit,
see §380.8767 of this title.

(2) A mental-health-status review hearing is a Level II due
process hearing with several procedural exceptions, as noted in this
rule. See §380.9555 of this title for Level II hearing procedures.

(¢) Procedure.
(1) Decision Makers.

(A) The facility administrator of the TJJD stabilization
unit at which placement is sought appoints a mental health professional,
as defined in §380.9187 of this title, to conduct the review hearing and
serve as the hearing manager.

(B) The hearing manager must not have direct or pri-
mary responsibility in the youth's current treatment or diagnosis.

(C) The hearing manager has the same authority and re-
sponsibility as that assigned to a hearing manager in §380.9555 of this
title.

(D) The hearing manager must be trained to conduct the
review hearing.

(2) Single-Function Hearing. The single function ofa men-
tal-health-status review hearing is to consider the facts presented rela-
tive to the criteria for admission or extension established in §380.8767
of this title.

(3) Location. All mental-health-status review hearings
must be conducted at a TJJD stabilization unit and are the responsi-
bility of staff at that facility.

(4) Advocate. The youth's advocate is appointed by the fa-
cility administrator or designee and must be a mental health profes-
sional or a case manager assigned to the stabilization unit.

(5) Timing of Hearing. A mental-health-status review
hearing must be held for each youth within 72 [96] hours after the
youth's arrival at the stabilization unit. If the 72-hour [96-heur]
period ends on a Saturday, Sunday, or official holiday, the hearing
must be held on the next regular work day. If the hearing manager
determines an unavoidable absence would prevent a key witness or
party from attending the hearing, the hearing may be rescheduled to
the earliest possible time but not later than 72 [96] hours from the
original scheduled hearing.

(6) Teleconference. The hearing may not be conducted by
teleconference. However, testimony may be accepted via telephone if
the hearing manager determines in-person testimony is impractical or
unfeasible. If testimony is accepted via telephone, all persons required
to be present at the hearing must be able to simultaneously hear the
testimony.

(7) Exclusion from the Hearing. To protect the confidential
nature of the hearing, persons other than the youth, the youth's advo-
cate, the staff representative, and the youth's parent(s) may be excluded
from the hearing room at the discretion of the hearing manager. How-
ever, any person except the youth's advocate or staff representative may
be excluded from the hearing room if his/her presence causes undue
disruption or delay of the hearing or when matters being discussed are
of a very sensitive nature. The reason(s) for the exclusions must be
stated on the record.

(8) Decision.

(A) Following the presentation of evidence, the hearing
manager must announce his/her decision regarding whether criteria for
admission or extension have been established.

(B) A hearing manager's decision to admit or extend a
youth in the stabilization unit must be supported by expert testimony of
a psychiatrist that the youth meets the requisite criteria. The testimony
should be given in person when feasible.

(C) The youth must be informed of his/her right to
appeal the decision to the executive director in accordance with
§380.9353 of this title. The hearing manager's decision will be imple-
mented even if an appeal has been filed and a response is pending.

(9) Hearing Report.

(A) A report that includes the hearing manager's find-
ings and the basis for them must be completed within seven work days
after the date of the hearing.

(B) The facility administrator or designee must review
the report to ensure accurate and consistent application of this rule. The
person who conducted the hearing may not be the person who conducts
this review. If necessary, the facility administrator or designee may
return the report to the hearing manager for clarification or to reopen
the hearing for the purpose of obtaining further information.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400809

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278
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SUBCHAPTER E. BEHAVIOR MANAGEMENT
AND YOUTH DISCIPLINE

DIVISION 1. BEHAVIOR MANAGEMENT

37 TAC §§380.9503, 380.9504, 380.9510

The Texas Juvenile Justice Department (TJJD) proposes to
amend 37 TAC §§380.9503, 380.9504, and 380.9510, concern-
ing behavior management.

SUMMARY OF CHANGES

The amendments to §380.9503 will include adding that a Level
Il hearing will be requested for any youth not on parole status
who allegedly commits a first- or second-degree felony unless
TJJD determines, given all circumstances, a hearing would not
be appropriate. Such a decision must be documented. TJJD
will review the youth for placement in the most restrictive set-
ting appropriate, including the intervention program in Section
380.9510, if the allegation is proved.

The amendments to §380.9503 will also include: 1) adding a new
rule violation entitled Failure to Comply with Electronic Monitor-
ing Program Conditions, which applies only to youth in medium-
restriction facilities and includes failing to comply with any of the
specific electronic monitoring conditions listed in the rule; and 2)
changing the definition of the rule violation entitled Participating
in a Major Disruption of Facility Operations to no longer require
that a youth must participate with two or more persons.

The amendments to §380.9504 will include adding that a pa-
role revocation hearing will be requested for any youth who al-
legedly commits a first- or second-degree felony while on parole,
although it may not be held if a deferral is requested by local
prosecutors or TJJD determines that, given all circumstances, a
hearing would not be appropriate. Also added that TJJD shall
review the youth for placement in the most restrictive setting ap-
propriate if the youth's parole is revoked.

The amendments to §380.9504 will also include adding the fol-
lowing to the list of parole rule violations: 1) Failure to Comply
with Electronic Monitoring Program Conditions, which includes
failing to comply with any of the specific conditions listed in the
rule; and 2) Participating in a Major Disruption of Facility Opera-
tions, which is conduct that poses a threat to persons or property
and substantially disrupts the performance of facility operations
or programs (only for youth on parole status in medium-restric-
tion facilities).

The amendments to §380.9510 will include: 1) adding first- or
second-degree felony to the list of violations that require a youth
in a high-restriction facility to be reviewed for possible placement
in the intervention program; and 2) adding that youth whose pa-
role has been revoked and youth who are transferred from a
medium-restriction facility to a high-restriction facility may be re-
viewed for placement in the intervention program. This review
is mandatory if the return to a high-restriction facility is due to a
first- or second-degree felony.

The amendments to §380.9510 will also include several changes
relating to the primary level of the intervention program: 1)
adding that youth in this level of the program move around
campus for non-program-related activities in a manner generally
comparable to the general campus population; 2) removing a
provision stating that youth in this level of the program continue

to sleep at their assigned dorm but engage in other activities at
the site of the program; and 3) removing a reference that states
which staff divisions are involved in reviewing youth for possible
placement in this level of the intervention program.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the amended sections are in effect, there will be no signif-
icant fiscal impact for state government or local governments as
a result of enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the amended section is in
effect, the public benefit anticipated as a result of administering
the section will be to more effectively administer TJJD's elec-
tronic monitoring program, to clarify certain rule violations, and
to bring the agency in compliance with statutory changes by en-
suring youth who engage in certain conduct while in the agency's
custody are reviewed for the most appropriate setting for the
child based on rehabilitative needs while preserving due process
rights.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real
property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the pro-
posed sections are in effect, the sections will have the following
impacts.

(1) The proposed sections do not create or eliminate a govern-
ment program.

(2) The proposed sections do not require the creation or elimi-
nation of employee positions at TJJD.

(3) The proposed sections do not require an increase or de-
crease in future legislative appropriations to TJJD.

(4) The proposed sections do not impact fees paid to TJJD.
(5) The proposed sections do not create a new regulation.

(6) The proposed sections do not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed sections do not increase or decrease the num-
ber of individuals subject to the section's applicability.

(8) The proposed sections will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The amended sections are proposed under §242.003, Human
Resources Code, which requires the board to adopt rules ap-
propriate to properly accomplish TJJD's functions and to adopt
rules for governing TJJD schools, facilities, and programs.
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The amended sections are also proposed under §243.001, Hu-
man Resources Code (as amended by SB 1727, 88th Legisla-
ture, Regular Session), which requires the board to adopt rules
establishing procedures to determine the appropriate placement
for youth pending prosecution for an alleged first- or second-de-
gree felony committed while in TJJD custody.

No other statute, code, or article is affected by this proposal.
§$380.9503.  Rules and Consequences for Residential Facilities.

(a) Purpose. This rule establishes the actions that constitute vi-
olations of the rules of conduct for residential facilities. Violations of
the rules may result in disciplinary consequences that are proportional
to the severity and extent of the violation. Appropriate due process,
including a consideration of extenuating circumstances, shall be fol-
lowed before imposing consequences.

(b) Applicability. This rule applies to youth assigned to res-
idential facilities operated by the Texas Juvenile Justice Department
(TJID).

(c) Definitions. The following terms, as used in this rule, have
the following meanings unless the context clearly indicates otherwise.

(1) Attempt to Commit--a youth, with specific intent to
commit a rule violation, engages in conduct that amounts to more
than mere planning that tends but fails to effect the commission of the
intended rule violation.

(2) Bodily Injury--physical pain, illness, or impairment of
physical condition. Fleeting pain or minor discomfort does not consti-
tute bodily injury.

(3) Direct Someone to Commit--occurs when:
(A) ayouth communicates with another youth;

(B) the communication is intended to cause the other
youth to commit a rule violation; and

(C) the other youth commits or attempts to commit a
rule violation.

(4) Possession--actual care, custody, control, or manage-
ment. It does not require the item to be on or about the youth's person.

(d) General Provisions.

(1) Formal incident reports are completed for alleged rule
violations as required by internal operational procedures.

(2) A formal incident report is not proof that a youth com-
mitted an alleged rule violation. Only rule violations that are proven
through a Level I or Level II due process hearing in accordance with
§380.9551 or §380.9555 of this chapter [title], respectively, are consid-
ered proven and are considered a part of a youth's disciplinary record. A
formal incident report is not appealable or grievable; only disciplinary
consequences may be appealed or grieved, as provided below.

(3) When a youth is found to be in possession of prohibited
money as defined in this rule, a Level II hearing is required to seize the
money. Seized money shall be placed in the student benefit fund in
accordance with §380.9555 of this chapter [title].

(4) This paragraph applies only to youth not on parole sta-
tus who are alleged to have engaged in conduct classified as a first- or
second-degree felony while in a residential facility operated by or un-
der contract with TJJD. A Level II hearing shall be requested on these
youth unless it is determined that, given all circumstances, a Level 11
hearing is not appropriate. Such decision shall be documented. If a re-
quested Level II hearing is held and the allegation is proved, the youth

shall be reviewed for the most restrictive setting appropriate, including
the intervention program described by §380.9510 of this chapter.

(e) Disciplinary Consequences.

(1) Disciplinary consequences shall be established in writ-
ing in TJJD's procedural manuals. Appropriate disciplinary conse-
quences may be imposed only if the consequences are established in
writing in TJJD's procedural manuals prior to the occurrence of the
conduct for which the consequence is issued.

(2) Disciplinary consequences may include, but are not
limited to, the following:

(A) suspension of privileges;
(B) restriction from planned activities;
(C) trust-fund restriction; and

(D) disciplinary transfer to a high-restriction facility
(available only for youth on institutional status in a medium-restriction
facility).

(3) The following are prohibited as disciplinary conse-
quences:

(A) corporal or unusual punishment;

(B) subjecting a youth to humiliation, harassment, or
physical or mental abuse;

(C) subjecting a youth to personal injury;
(D) subjecting a youth to property damage or disease;

(E) punitive interference with the daily functions of liv-
ing, such as eating or sleeping;

(F) purposeless or degrading work, including group ex-
ercise as a consequence;

(G) placement in the intervention program under
§380.9510 of this chapter [title];

(H) disciplinary isolation; and
(I) extending a youth's stay in a TJJD facility.

(4) A Level II hearing is required before imposing a disci-
plinary consequence that materially alters a youth's living conditions,
including disciplinary transfer from a medium-restriction facility to a
high-restriction facility. TJJD's procedural manuals will specify which
disciplinary consequences require a Level Il hearing. Disciplinary con-
sequences requiring a Level II hearing are considered major conse-
quences.

(5) IfaLevel Il hearing is not required, the following must
occur before imposing disciplinary consequences for a youth in a high-
restriction facility:

(A) a written description of the incident must be pre-
pared;

(B) staff must tell the youth which rule violation the
youth allegedly committed and describe the information staff has that
establishes the youth committed it;

(C) staff must tell the youth what disciplinary conse-
quence(s) staff is considering imposing; and

(D) the youth must be given the opportunity to address
the allegation, including providing any extenuating circumstances and
information on the appropriateness of the intended consequence(s).
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(6) If a Level II hearing is not required, a Level III hear-
ing must occur before imposing disciplinary consequences for a youth
in a medium-restriction facility, in accordance with §380.9557 of this
chapter [title].

(f) Review and Appeal of Consequences.

(1) All disciplinary consequences shall be reviewed for
policy compliance by the facility administrator or designee within
three calendar days after issuance. The reviewing staff shall not be the
staff who issued the discipline.

(2) The reviewing staff may remove or reduce any disci-
plinary consequence determined to be excessive or not validly related
to the nature or seriousness of the conduct.

(3) Youth may appeal disciplinary consequences issued
through a Level II hearing by filing an appeal in accordance with
§380.9555 of this chapter [title].

(4) Youth in medium-restriction facilities may appeal dis-
ciplinary consequences issued through a Level III hearing by filing an
appeal in accordance with §380.9557 of this chapter [title].

(5) Youth in high-restriction facilities may grieve disci-
plinary consequences issued without a Level II hearing by filing a
grievance in accordance with §380.9331 of this chapter [title].

(g) Major Rule Violations. It is a violation to knowingly com-
mit, attempt to commit, direct someone to commit, or aid someone else
in committing any of the following:

(1) Assault of Another Youth (No Injury)--intentionally,
knowingly, or recklessly engaging in conduct with the intent to cause
bodily injury to another youth but the conduct does not result in bodily
injury.

(2) Assault of Staff (No Injury)--intentionally, knowingly,
or recklessly engaging in conduct with the intent to cause bodily injury
to a staff member, contract employee, or volunteer with the intent to
cause injury but the conduct does not result in bodily injury.

(3) Assault Causing Bodily Injury to Another Youth--in-
tentionally, knowingly, or recklessly engaging in conduct that causes
another youth to suffer bodily injury.

(4) Assault Causing Bodily Injury to Staff--intentionally,
knowingly, or recklessly engaging in conduct that causes a staff mem-
ber, contract employee, or volunteer to suffer bodily injury.

(5) Attempted Escape--committing an act with specific in-
tent to escape that amounts to more than mere planning that tends but
fails to effect an escape.

(6) Chunking Bodily Fluids--causing a person to contact
the blood, seminal fluid, vaginal fluid, saliva, urine, and/or feces of
another with the intent to harass, alarm, or annoy another person.

(7) Distribution of Prohibited Substances--distributing or
selling any prohibited substances or items.

(8) Escape--leaving a high-restriction residential place-
ment without permission or failing to return from an authorized leave.

(9) Extortion or Blackmail--demanding or receiving fa-
vors, money, actions, or anything of value from another in return for
protection against others, to avoid bodily harm, or in exchange for not
reporting a violation.

(10) Failure to Comply with Electronic Monitoring Pro-
gram Conditions (for Youth in Medium-Restriction Residential Place-
ment)--failing to comply with one of the following conditions required
by the youth's electronic monitoring program conditions:

(A) remain at the address listed at all designated times;

(B) follow curfew restriction as stated in the youth's
conditions of placement or conditions of parole;

(C) remain at the approved placement for the first 10
days while on electronic monitoring, going only to school, approved
activities, religious functions, and medical/psychological appoint-
ments and then return to the approved placement, in accordance with
the schedule identified in the conditions of placement or conditions of

parole;

(D) wear the electronic monitoring device 24 hours a

day;
(E) allow a T1JD staff member to enter the youth's res-
idence to install, maintain, and inspect the device if required;

(F) notify the electronic monitoring officer as soon as
possible within 24 hours if the youth experiences any problems with
the electronic monitoring system; and

(G) charge the device daily for a minimum of one hour
continuously in the morning and one hour continuously in the evening.

(11) [€9)] Fighting Not Resulting in Bodily Injury--engag-
ing in a mutually instigated physical altercation with another person or
persons that does not result in bodily injury.

(12) [@D)] Fighting That Results in Bodily Injury--engag-
ing in a mutually instigated physical altercation with another person or
persons that results in bodily injury.

(13) [(2)] Fleeing Apprehension--running from or refus-
ing to come to staff when called and such act results in disruption of
facility operations.

(14) [(3)] Misuse of Medication--using medication pro-
vided to the youth by authorized personnel in a manner inconsistent
with specific instructions for use, including removing the medication
from the dispensing area.

(15) [E4)] Participating in a Major Disruption of Facil-
ity Operations--intentionally engaging [partieipating with twe or mere

persons] in conduct that poses a threat to persons or property and sub-
stantially disrupts the performance of facility operations or programs.

(16) [€(}5)] Possessing, Selling, or Attempting to Purchase
Ammunition--possessing, selling, or attempting to purchase ammuni-
tion.

(17) [46)] Possession of Prohibited Items--possessing the
following prohibited items:

(A) cellular telephone;
(B) matches or lighters;
(C) jewelry, unless allowed by facility rules;

(D) money in excess of the amount or in a form not per-
mitted by facility rules (see §380.9555 of this chapter [title] for proce-
dures concerning seizure of such money);

(E) pornography;

(F) items which have been fashioned to produce tattoos
or body piercing;

(G) cleaning products when the youth is not using them
for a legitimate purpose; or

(H) other items that are being used inappropriately in
a way that poses a danger to persons or property or threatens facility
security.
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(18) [ED] Possessing, Selling, or Attempting to Purchase
a Weapon--possessing, selling, or attempting to purchase a weapon or
an item that has been made or adapted for use as a weapon.

(19) [E48)] Possession or Use of Prohibited Substances
and Paraphernalia--possessing or using any unauthorized substance,
including controlled substances or intoxicants, medications not pre-
scribed for the youth by authorized medical or dental staff, alcohol,
tobacco products, or related paraphernalia such as that used to deliver
or make any prohibited substance.

(20) [(49)] Refusing a Drug Screen--refusing to take a drug
screen when requested to do so by staff or tampering with or contami-
nating the urine sample provided for a drug screen. (Note: If the youth
says he/she cannot provide a sample, the youth shall be given water to
drink and two hours to provide the sample.)

(21) [29)] Refusing a Search--refusing to submit to an au-
thorized search of person or area.

(22) [2BH]Repeated Non-Compliance with a Written, Rea-
sonable Request of Staff (for Youth in Medium-Restriction Residential
Placement)--failing on two or more occasions to comply with a specific
written, reasonable request of staff. If the request requires the youth
to do something daily or weekly, the two failures to comply must be
within a 30-day period. If the request requires the youth to do some-
thing monthly, the two failures to comply must be within a 60-day pe-
riod.

(23) [22)] Sexual Misconduct--intentionally or knowingly
engaging in any of the following:

(A) causing contact, including penetration (however
slight), between the penis and the vagina or anus; between the mouth
and penis, vagina or anus; or penetration (however slight) of the anal
or genital opening of another person by hand, finger, or other object;

(B) touching or fondling, either directly or through
clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks
of another person;

(C) kissing for sexual stimulation;

(D) exposing the anus, buttocks, breasts, or genitals to
another or exposing oneself knowing the act is likely to be observed by
another person; or

(E) masturbating in an open and obvious way, whether
or not the genitals are exposed.

(24) [€23)] Stealing--intentionally taking property with an
estimated value of $100 or more from another without permission.

(25) [24)] Tampering with Monitoring Equipment--a
youth intentionally or knowingly tampers with monitoring equipment
assigned to any youth.

(26) [25)] Tampering with Safety Equipment--intention-
ally tampering with, damaging, or blocking any device used for safety
or security of the facility. This includes, but is not limited to, any lock-
ing device or item that provides security access or clearance, any fire
alarm or fire suppression system or device, video camera, radio, tele-
phone (when the tampering prevents it from being used as necessary
for safety and/or security), handcuffs, or shackles.

(27) [€26)] Tattooing/Body Piercing--engaging in tattooing
or body piercing of self or others. Tattooing is defined as making a mark
on the body by inserting pigment into the skin.

(28) [D] Threatening Another with a Weapon--intention-
ally and knowingly threatening another with a weapon. A weapon is

something that is capable of inflicting bodily injury in the manner in
which it is being used.

(29) [€8)] Unauthorized Absence--leaving a medium-re-
striction residential placement without permission or failing to return
from an authorized leave.

(30) [29)] Vandalism--intentionally causing $100 or more
in damage to state property or personal property of another.

(31) [B9)] Violation of Any Law--violating a Texas or fed-
eral law that is not already defined as a major or minor rule violation.

(h) Minor Rule Violations. It is a violation to knowingly com-
mit, attempt to commit, direct someone to commit, or aid someone else
in committing any of the following:

(1) Breaching Group Confidentiality--disclosing or dis-
cussing information provided in a group session to another person not
present in that group session.

(2) Disruption of Program--engaging in behavior that re-
quires intervention to the extent that the current program of the youth
and/or others is disrupted. This includes, but is not limited to:

(A) disrupting a scheduled activity;
(B) being loud or disruptive without staff permission;

(C) using profanity or engaging in disrespectful behav-
ior toward staff or peers; or

(D) refusing to participate in a scheduled activity or
abide by program rules.

(3) Failure to Abide by Dress Code--failing to follow the
rules of dress and appearance as provided by facility rules.

(4) Failure to do Proper Housekeeping--failing to complete
the daily chores of cleaning the living environment to the expected
standard.

(5) Gang Activity--participating in an activity or behavior
that promotes the interests of a gang or possessing or exhibiting any-
thing related to or signifying a gang, such as, but not limited to, gang-re-
lated literature, symbols, or signs.

(6) Gambling or Possession of Gambling Paraphernalia--
engaging in a bet or wager with another person or possessing para-
phernalia that may be used for gambling.

(7) Horseplay--engaging in wrestling, roughhousing, or
playful interaction with another person or persons that does not rise to
the level of an assault. Horseplay does not result in any party getting
upset or causing injury to another.

(8) Improper Use of Telephone/Mail/Computer--using the
mail, a computer, or the telephone system for communication that is
prohibited by facility rules, at a time prohibited by facility rules, or to
inappropriately access information.

(9) Lending/Borrowing/Trading Items--lending or giving
to another youth, borrowing from another youth, or trading with
another youth possessions, including food items, without permission
from staff.

(10) Lying/Falsifying Documentation/Cheating--lying or
withholding information from staff, falsifying a document, and/or
cheating on an assignment or test.

(11) Possession of an Unauthorized Item--possessing an
item the youth is not authorized to have (possession of which is
not a major rule violation), including items not listed on the youth's
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personal property inventory. This does not include personal letters or
photographs.

(12) Refusal to Follow Staff Verbal Instructions--deliber-
ately failing to comply with a specific reasonable verbal instruction
made by a staff member.

(13) Stealing--intentionally taking property with an esti-
mated value under $100 from another without permission.

(14) Threatening Others--making verbal or physical threats
toward another person or persons.

(15) Unauthorized Physical Contact with Another Youth
(No Injury)--intentionally making unauthorized physical contact with
another youth without the intent to cause injury and that does not cause
injury, such as, but not limited to, pushing, poking, or grabbing.

(16) Unauthorized Physical Contact with Staff (No Injury)-
-intentionally making unauthorized physical contact with a staff mem-
ber, contract employee, or volunteer without the intent to cause injury
and that does not cause injury, such as, but not limited to, pushing, pok-
ing, and grabbing.

(17) Undesignated Area--being in any area without the ap-
propriate permission to be in that area.

(18) Vandalism--intentionally causing less than $100 in
damage to state or personal property.

§380.9504.  Rules and Consequences for Youth on Parole.

(a) Purpose. This rule establishes the actions that constitute vi-
olations of the rules of conduct youth are expected to follow while un-
der parole supervision. Violations of the rules may result in disciplinary
consequences, including revocation of parole, that are proportional to
the severity and extent of the violation. Appropriate due process must
be followed before imposing consequences.

(b) Applicability.

(1) This rule applies to youth on parole status who are as-
signed to a home placement.

(2) For parole revocation purposes, this rule also applies to
youth on parole status who are assigned to a residential placement as a
home substitute. However, this rule does not apply to the daily rules of
conduct for these youth. For the daily rules of conduct, see §380.9503
of this chapter.

(c) General Provisions.

(1) Conditions of parole are provided to the youth before
release on parole.

(2) Conditions of parole, including the rules of conduct, are
reviewed with youth when they initially meet with their parole officers
and at other times as necessary.

(3) Repeated violations of any rule of conduct may result
in more serious disciplinary consequences.

(d) Definitions. Possession--actual care, custody, control, or
management. It does not require the item to be on or about the youth's
person.

(e) Parole Rule Violations. It is a violation to knowingly com-
mit, attempt to commit, or aid someone else in committing any of the
following:

(1) Abscond--leaving a home placement or failing to return
from an authorized leave when:

(A) the youth's parole officer did not give permission;
and

(B) the youth's whereabouts are unknown to the youth's
parole officer.

(2) Failure to Comply with Electronic Monitoring Program
Conditions--failing to comply with one of the following conditions re-
quired by the youth's electronic monitoring program conditions:

(A) remain at the address listed at all designated times;

(B) follow curfew restriction as stated in the youth's
conditions of placement or conditions of parole;

(C) remain at the approved placement for the first 10
days while on electronic monitoring, going only to school, approved
activities, religious functions, and medical/psychological appoint-
ments and then return to the approved placement, in accordance with
the schedule identified in the conditions of placement or conditions of

parole;

(D) wear the electronic monitoring device 24 hours a

day;
(E) allow a T1JD staff member to enter the youth's res-
idence to install, maintain, and inspect the device if required;

(F) notify the electronic monitoring officer as soon as
possible within 24 hours if the youth experiences any problems with
the electronic monitoring system; and

(G) charge the device daily for a minimum of one hour
continuously in the morning and one hour continuously in the evening.

(3) [#)] Failure to Comply with Sex Offender Conditions
of Parole--intentionally or knowingly failing to comply with one of the
following conditions present in the youth's sex offender conditions of
parole addendum:

(A) do not have unsupervised contact with children un-
der the age specified by the conditions of parole;

(B) do not babysit or participate in any activity where
the youth is responsible for supervising or disciplining children under
the age specified by the conditions of parole; or

(C) do not initiate physical contact or touching of any
kind with a child, victim, or potential victim.

(4) [63)] Failure to Report an Arrest or Citation--failing to
report an arrest or receipt of a citation to the youth's parole officer
within 24 hours of arrest or citation.

(5) Participating in a Major Disruption of Facility Opera-
tions--intentionally engaging in conduct that poses a threat to persons
or property and substantially disrupts the performance of facility opera-
tions or programs. (This parole violation applies only to youth assigned
to a residential placement as a substitute for home placement.)

(6) [4)] Possessing, Selling, or Attempting to Purchase
Ammunition--possessing, selling, or attempting to purchase ammuni-
tion.

(7) [€5)] Possessing, Selling, or Attempting to Purchase a
Weapon--possessing, selling, or attempting to purchase a weapon or an
item that has been made or adapted for use as a weapon.

(8) [€6)] Refusing a Drug Screen--refusing to take a drug
screen when requested to do so by staff or tampering with or contami-
nating the urine sample provided for a drug screen.

(9) [H] Repeated Non-Compliance with a Written, Rea-
sonable Request of Staff--failing on two or more occasions to comply
with a specific condition of release under supervision and/or a specific
written, reasonable request of staff. If the request requires the youth
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to do something daily or weekly, the two failures to comply must be
within a 30-day period. If the request requires the youth to do some-
thing monthly, the two failures to comply must be within a 60-day pe-
riod.

(10) [€8)] Photos, Videos, or Social Media Posts with
Weapon, Ammunition, or Unauthorized Substance--appearing in
photos, videos, or other images, whether or not posted to social
media, with any weapon, ammunition, or unauthorized substance or
related paraphernalia, including any object that reasonably resembles
a weapon, ammunition, or unauthorized substance or related parapher-
nalia. The term weapon includes, but is not limited to, guns, explosive
devices, knives, blades, and clubs. The term related paraphernalia
includes, but is not limited to, items used to make or deliver unautho-
rized substances.

(11) [€9)] Tampering with Monitoring Equipment--a
youth intentionally or knowingly tampers with monitoring equipment
assigned to any youth.

(12) [(19)] Unauthorized Absence--leaving a medium-re-
striction residential placement without permission or failing to return
from an authorized leave.

(13) [EHD] Possession or Use of Unauthorized Substances-
-possessing, ingesting, inhaling, or otherwise consuming any unautho-
rized substance, including controlled substances or intoxicants, med-
ications not prescribed for the youth by authorized medical or dental
staff, alcohol or tobacco products, or related paraphernalia such as that
used to deliver or make any unauthorized substance.

(14) [€2)] Violation of Any Law--violating a federal or
state law or municipal ordinance.

(f) Possible Consequences.

(1) A parole rule violation may result in a Level I hear-
ing or a Level III hearing conducted in accordance with §380.9551 or
§380.9557 of this chapter, respectively.

(A) This subparagraph applies only to youth alleged to
have engaged in conduct classified as a first- or second-degree felony
while on parole. Except as provided by this subparagraph, a Level I
hearing shall be requested on these youth. The hearing may be deferred
when requested by local prosecutors, as provided in §380.9551 of this
chapter. The designated staff person may determine that, given all cir-
cumstances, a Level I hearing is not appropriate. Such decision shall
be documented. If a Level I hearing is held and the youth's parole is
revoked, the youth shall be reviewed for the most restrictive setting ap-
propriate, including the intervention program described by §380.9510

of this chapter.

(B) Parole officers are encouraged to be creative in de-
termining a consequence appropriate to address and correct the youth's
behavior. Staff should use evidence-based interventions that relate to
the youth's risk, needs, and responsivity when appropriate. All as-
signed consequences should be related to the misconduct when pos-
sible.

(2) Consequences through a Level III hearing for a youth
on parole include, but are not limited to:

(A) Verbal Reprimand--conference with a youth includ-
ing a verbal reprimand that draws attention to the misbehavior and
serves as a warning that continued misbehavior could result in more
severe consequences.

(B) Curfew Restriction--an immediate change in exist-
ing curfew requirements outlined in the youth's conditions of parole.

(C) Community Service Hours--disciplinary assign-
ment of a specific number of hours the youth is to perform community
service in addition to the hours assigned when the youth was placed
on parole. In no event may more than 20 community service hours be
assigned through a Level III hearing.

(D) Increased Level of Supervision--an assigned in-
crease in the number of primary contacts between the youth and parole
officer in order to increase the youth's accountability.

(E) Electronic Tracking--assignment to a system that
electronically tracks a youth's movement and location.

(F) Writing Assignment--an assignment designed for
the youth to address the misbehavior and identify appropriate behavior
in similar situations.

(3) Consequences through a Level I hearing for a youth on
parole, including youth assigned to a residential placement as a home
substitute, include:

(A) parole revocation and placement in any high- or
medium-restriction program operated by or under contract with the
Texas Juvenile Justice Department; and

(B) assignment of a length of stay consistent with
§380.8525 of this chapter.

$380.9510. Intervention Program.

(a) Purpose. The Texas Juvenile Justice Department (TJJD)
delivers interventions in a structured environment for youth who have
engaged in certain serious conduct. The interventions are designed
to promote violence reduction and skill building to increase safety on
TJID campuses and to help the youth regulate their behavior in order
to progress in treatment. Placement in an intervention program is not
considered a disciplinary consequence. This rule sets forth eligibility
criteria, program requirements, and services to be provided to youth.

(b) Applicability. The program described by this rule operates
only at [This rule applies only to] high-restriction facilities operated by
TIID.

(c) Definitions.

(1) Admission, Review, and Dismissal (ARD) Commit-
tee--a committee that makes decisions on educational matters relating
to special-education-eligible youth.

(2) Individualized Education Program (IEP)--the program
of special education and related services developed by a youth's ARD
committee.

(3) Isolation--the confinement of a youth in a locked room
or cubicle as a tool to manage the behavior of a youth. Rules regarding
isolation do not apply:

(A) when doors are routinely locked during normal
sleeping hours and isolation has not otherwise been imposed; or

(B) when a youth is placed in the security program.

(4) Manifestation Determination Review--a review con-
ducted by a youth's ARD committee when a decision has been made to
change a special-education-eligible youth's school placement due to a
violation of the code of conduct. The committee determines whether a
youth's conduct is a manifestation of the youth's disability and whether
the youth's IEP was fully implemented.

(d) Eligibility.

(1) Ata minimum, a youth must be reviewed to determine
appropriateness for placement at any level of the intervention program
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if the youth engages in one or more of the following rule violations as
defined in §380.9503 of this chapter [title]:

(A) assault of youth (with or without injury);
(B) assault of staft (with or without injury);
(C) fighting (with or without injury);

(D) threatening another with a weapon;

(E) escape;

(F) extortion or blackmail;

(G) possession of a weapon;

(H) sexual misconduct;

(I) threatening others; [of]

(J) any first- or second-degree felony; or

(K) [(H] any other rule violation that the executive di-
rector or designee establishes in writing as an eligible violation.

(2) A youth may be reviewed to determine appropriateness
for placement at any level of the intervention program based on any
other rule violation defined in §380.9503 of this chapter [title] or based
on a pattern of rule violations that suggests the youth would benefit
from the program.

(3) Notwithstanding any other provisions in this rule, a
youth whose parole has been revoked may be reviewed for possible
placement in the intervention program. Review for possible placement
in the intervention program is mandatory for a youth whose parole
was revoked for conduct classified as a first- or second-degree felony.
If the youth is placed in the intervention program:

(A) the youth may be placed at any level of the program,
provided there are no therapeutic contraindications to placement at that
level; and

(B) the youth may be moved between levels of the pro-
gram if the youth was given notice of the potential placement in the
program before the Level I hearing.

(4) Notwithstanding any other provisions in this rule, a
youth who has been disciplinarily transferred from a medium-restric-
tion facility to a high-restriction facility through a Level II due process
hearing may be reviewed for possible placement in the intervention
program. Review for possible placement in the intervention program
is mandatory for a youth who was transferred for conduct classified
as a first- or second-degree felony. If the youth is placed in the
intervention program:

(A) the youth may be placed at any level of the program,
provided there are no therapeutic contraindications to placement at that
level; and

(B) the youth may be moved between levels of the pro-
gram as outlined in this rule.

(e) Program Intervention Levels.

(1) Primary. The primary level of the intervention program
provides short-term intervention that cannot be provided during regular
campus programming.

(A) Youth at this level of intervention in the program
will move around campus for non-program-related activities in a man-
ner generally comparable to the general campus population but are
provided program-related interventions while admitted to the program
[eontinue to sleep at their assigned dorm but other aetivities are con-
duected at the site of the program].

(B) A Level II hearing is not required for placement at
this level of intervention. However, designated [treatment and direet-
eare] staff must review the youth for appropriateness in the intervention
program, including the youth's treatment needs and the severity of the
youth's behavior.

(2) Moderate. The moderate level of the intervention pro-
gram provides short-term intervention in a self-contained unit with a
gradual transition back to regular campus programming.

(A) Youth at this level of intervention in the program
live on the unit where the program operates.

(B) Youth may be placed at this level of the intervention
program only if:

(i) a Level II due process hearing has been held in
accordance with §380.9555 of this chapter [title];

(ii) there is a finding of true that the youth commit-
ted a rule violation listed in subsection (d) of this section; and

(iii)  the youth and the youth's advocate were given
notice before the hearing that a true finding on one or more of the alle-
gations would make the youth eligible for placement in the intervention
program.

(3) Intensive. The intensive level of the intervention pro-
gram provides longer-term intervention in a highly structured environ-
ment.

(A) Youth at this level of intervention in the program
live on the unit where the program operates.

(B) Youth may be placed at this level of the intervention
program only if:

(i) a Level II due process hearing has been held in
accordance with §380.9555 of this chapter [title];

(ii) there is a finding of frue that the youth commit-
ted a rule violation listed in subsection (d) of this section; and

(iii)  the youth and the youth's advocate were given
notice before the hearing that a #7ue finding on one or more of the alle-
gations would make the youth eligible for placement in the intervention
program.

(f) Placement in the Program.

(1) Each youth being considered for placement in the inter-
vention program is reviewed to determine if placement is appropriate
and, if so, which level of the program is appropriate.

(2) If it is determined that the youth should be placed in
the intensive level of the program but space is not available, the youth
may be temporarily placed in a lower level of the program until space
becomes available at the intensive level or the youth otherwise success-
fully meets the criteria under subsection (j) of this section.

(3) TJID procedural manuals shall establish a process that
allows a youth to be moved from one level of the program to another, if
appropriate. A youth may be placed in the moderate or intensive level
of the program only if the youth was given notice of the potential place-
ment before the Level Il hearing. Once a youth has been removed from
the intervention program, new conduct and a new Level II due process
hearing, if necessary for the program level, are required to return the
youth to the intervention program.

(4) TJID procedural manuals shall establish the factors to
be considered when determining if a youth should be placed in the in-
tervention program and which level of intervention is most appropriate
or when determining if a youth should be moved from one level to an-
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other. The procedural manuals shall include a requirement that, at a
minimum, the following factors be considered:

(A) whether the youth poses a continuing risk to the
safety of the facility;

(B) whether less restrictive methods of documented in-
tervention have been attempted when appropriate; and

(C) whether there are any therapeutic contraindications
to placing the youth in the intervention program or at a particular level
in the intervention program.

(5) A youth shall not be placed at any level in the interven-
tion program if a therapeutic contraindication to placement at that level
exists.

(6) TJID shall make reasonable efforts to provide notice
to the parent/guardian that the child is being considered for placement
in the intervention program or for moving to a different level of the
program.

(g) Additional Considerations for Youth Receiving Special
Education Services.

(1) If a youth who is receiving special education services
engages in a rule violation during school-related activities and that vi-
olation is the basis for placement or potential placement in the inter-
vention program, the requirements of the Individuals with Disabilities
Education Act, including a manifestation determination review when
required, must be met. TJJD's procedural manuals shall include spe-
cific instructions for compliance and shall include a routine review to
ensure the requirements are met.

(2) All special education services shall be provided in ac-
cordance with ARD committee decisions. For youth who are eligible to
participate in special education services, an ARD committee meeting to
review the IEP is held within ten days after admission to the interven-
tion program. Subsequent ARD committee meetings and evaluations
are completed in compliance with state and federal regulations.

(h) Program Requirements.

(1) The intervention program is administered in units des-
ignated for such purpose. Each level may be administered in a different
unit.

(2) A structured daily schedule is maintained and posted to
provide a predictable and safe environment.

(3) On scheduled academic days, youth shall be provided
with the amount of education services established by the approved mas-
ter schedule for the regular school program.

(4) Youth with limited English proficiency shall be pro-
vided with appropriate adaptations to the educational program as rec-
ommended by the Language Proficiency Assessment Committee.

(5) An individual plan shall be developed or modified for
each youth. The plan shall be written in a language the youth clearly un-
derstands. The plan shall address the reasons for admission to the pro-
gram, including providing strategies for intervention and prevention of
the admitting behavior, include a component that addresses transition to
the general campus population, and provide clearly written objectives
for completion of the program. The plan shall also take into considera-
tion any recommendations by a mental health specialist to address the
motivation for the behavior.

(6) TJID procedural manuals will set out how the individ-
ual plan and youth's progress will be reviewed and evaluated. This
review shall occur at least once every seven days.

(7) Youth in the moderate and intensive levels of the in-
tervention program are provided daily contact and weekly individual
sessions with the assigned case manager or other designated staff for
counseling and case management services.

(8) Staff shall immediately refer a youth to a mental health
professional if concerns exist as to the youth's mental health status.

(9) Youth shall be provided with at least one hour of large-
muscle exercise seven days per week.

(10)  Youth are allowed phone calls and visitation with ap-
proved family members and other individuals according to program
visitation procedures.

(11) A youth in the moderate level of the program:

(A) earns privileges based on progress through the pro-
gram;

(B) shall be gradually reintegrated into campus pro-
gramming as soon as he/she demonstrates comprehension of the goals
established in the individual plan; and

(C) shall receive weekly mental health status exams by
mental health staff as long as the youth's movement and program activ-
ities are restricted to the program unit. If deemed necessary by mental
health staff, youth shall receive psychological counseling. Psycholog-
ical counseling will be at the frequency determined appropriate by the
mental health professional providing the counseling.

(12) A youth in the intensive level of the program:

(A) earns privileges based on progress through the pro-
gram; and

(B) shall receive weekly mental health status exams by
mental health staff. If deemed necessary by mental health staff, youth
receive psychological counseling. Psychological counseling will be at
the frequency determined appropriate by the mental health professional
providing the counseling.

(13) Foryouth assigned to the primary and moderate levels,
staff not assigned to the intervention program shall review each youth's
progress at least once every 30 days to ensure the individual plan is
being implemented appropriately.

(14) For youth assigned to the intensive level, staff not as-
signed to the intervention program shall review each youth's progress
when the youth has been at that level for 60 days and every 30 days
thereafter to ensure the individual plan is being implemented appropri-
ately.

(15) A youth may remain in the moderate level of the pro-
gram for more than 90 days only if approved by the executive director
or designee.

(16) A youth may remain in the intensive level of the pro-
gram for more than 120 days only if approved by the executive director
or designee.

(17) Inall levels of the program, mechanical restraints may
be used in a manner consistent with the use of such restraints as pro-
vided by §380.9723 of this chapter [title]. In the intensive level of the
program only, mechanical restraints may also be used in a manner con-
sistent with the use of such restraints in a security unit as provided by
§380.9723 of this chapter [title].

(i) Room Isolation and Security Unit.

(1) Youth may be referred to the security program while
assigned to the intervention program if the youth meets criteria in
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§380.9740 of this chapter [title]. A security unit and program may be
operated at the location of each level of the intervention program.

(2) Room isolation may be used as necessary in accordance
with §380.9739 of this chapter [title].

(j) Criteria for Release from the Intervention Program. A
youth shall be released from the intervention program upon the earliest
of the following events:

(1) a determination by the executive director or designee
that the youth has:

(A) met the goals in his/her individual plan; and

(B) based on a totality of circumstances, demonstrated
an ability to safely transition to campus programming; or

(2) adecision by the executive director or designee to re-
turn the youth to the youth's assigned dorm or transfer to an alternative
placement based on a recommendation by a mental health professional
due to the youth's mental health condition; or

(3) adecision by appropriate staff not to continue the youth
in the intervention program after an administrative transfer of the youth
to another high-restriction facility while assigned to the intervention
program.

(k) Family Notification. The youth's parent/guardian shall be
notified of the decision to place the youth in the intervention program
no later than the end of the next business day following the day the de-
cision was made. In accordance with §380.8705 of this chapter [title],
the notification may occur only with the youth's consent if the youth is
18 years of age.

(1) Program Monitoring and Youth Rights.

(1) To ensure the intervention program is being imple-
mented according to the provisions of this rule, staff from facility
administration shall visit each program unit seven days per week. Staff
from psychology administration shall visit each program unit weekly.

(2) Youth rights staff or a designee shall visit each program
unit seven days per week to ensure that youth have access to the youth
grievance system.

(3) Staff are not required to visit a program unit on days
when there are no youth in that unit.

(m) Grievance Regarding Assessment of Progress. A youth in
the intervention program may address disagreement with the results of
an assessment of progress or may address the lack of opportunity to
demonstrate completion of requirements by filing a grievance in accor-
dance with §380.9331 of this chapter [title]. The person assigned to
respond to the youth's grievance may not be a person involved in the
subject of the youth's grievance.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400807

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

CHAPTER 385. AGENCY MANAGEMENT
AND OPERATIONS

SUBCHAPTER C. MISCELLANEOUS

37 TAC §385.9921

The Texas Juvenile Justice Department (TJJD) proposes new 37
TAC §385.9921 (concerning legal sufficiency review for admin-
istrative findings of abuse, neglect, or exploitation).

SUMMARY OF CHANGES

The new §385.9921 will establish that all findings in abuse, ne-
glect, and exploitation investigations shall be reviewed for legal
sufficiency before the appropriate parties are notified of the find-
ings.

FISCAL NOTE

Emily Anderson, Deputy Executive Director: Support Operations
and Finance, has determined that, for each year of the first five
years the new section is in effect, there will be no significant fiscal
impact for state government or local governments as a result of
enforcing or administering the section.

PUBLIC BENEFITS/COSTS

Cameron Taylor, Senior Strategic Advisor, has determined that
for each year of the first five years the new section is in effect, the
public benefit anticipated as a result of administering the section
will be to bring TJJD in compliance with statutory changes by
ensuring certain actions of the executive director are reported by
the agency and ensuring legal sufficiency reviews are required
before appropriate parties are notified of abuse, neglect, and
exploitation investigation findings.

Ms. Anderson has also determined that there will be no effect
on small businesses, micro-businesses, or rural communities.
There is no anticipated economic cost to persons who are re-
quired to comply with the new section as proposed. No private
real property rights are affected by adoption of this section.

GOVERNMENT GROWTH IMPACT

TJJD has determined that, during the first five years the new
section is in effect, the section will have the following impacts.

(1) The proposed section will not create or eliminate a govern-
ment program.

(2) The proposed section will not require the creation or elimina-
tion of employee positions at TJJD.

(3) The proposed section will not require an increase or decrease
in future legislative appropriations to TJJD.

(4) The proposed section will not impact fees paid to TJJD.
(5) The proposed section will not create a new regulation.

(6) The proposed section will not expand, limit, or repeal an ex-
isting regulation.

(7) The proposed section will not increase or decrease the num-
ber of individuals subject to the section's applicability.

(8) The proposed section will not positively or adversely affect
this state's economy.

PUBLIC COMMENTS
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Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer,
Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or via email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

Section 385.9921 is proposed under §242.003, Human Re-
sources Code, which requires the Board to adopt rules appropri-
ate to properly accomplish TJJD's functions and to adopt rules
for governing TJJD schools, facilities, and programs.

The new section is also proposed under §203.002, Human Re-
sources Code (as amended by SB 1727, 88th Legislature, Reg-
ular Session), which requires TJJD to track the frequency with
which the executive director takes certain actions and to report
the resulting data to the Board and the Sunset Advisory Com-
mission.

No other statute, code, or article is affected by this proposal.

§385.9921.  Legal Sufficiency Review for Administrative Findings of
Abuse, Neglect, or Exploitation.

All findings in abuse, neglect, and exploitation investigations shall be
reviewed for legal sufficiency before the appropriate parties are notified

of the findings.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 22,
2024.

TRD-202400806

Jana L. Jones

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 490-7278

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 811. CHOICES

The Texas Workforce Commission (TWC) proposes amend-
ments to the following sections of Chapter 811, relating to
Choices:

Subchapter A. General Provisions, §§811.1 - 811.5

Subchapter B. Choices Services Responsibilities, §§811.11,
811.13, and 811.14

Subchapter C. Choices Services, §811.22 and §811.30
Subchapter D. Choices Activities, §811.50

Subchapter E. Support Services and Other Initiatives, §811.65
and §811.66

PART |. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the proposed Chapter 811 rule change is to up-
date rule language to conform with present terminology, update

definitions to conform with federal statute and regulations un-
der the Social Security Act and Title 45 of the Code of Federal
Regulations (CFR), and update Temporary Assistance for Needy
Families (TANF) purpose statements to conform with federal reg-
ulations.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor editorial changes are made that do not change the
meaning of the rules and, therefore, are not discussed in the
Explanation of Individual Provisions.)

SUBCHAPTER A. GENERAL PROVISIONS
TWC proposes the following amendments to Subchapter A:
§811.1. Purpose and Goal

Section 811.1(a)(3) updates one of the TANF purposes to align
with current language found in Title IV, Social Security Act, §401.

Section 811.1(c) is amended to change "Texas Workforce Com-
mission" to "Agency."
§811.2. Definitions

Section 811.2(18) amends the definition of secondary school to
replace "GED" with "high school equivalency."

Section 811.2(20) is amended to replace "TWIST" with "the TWC
case management system. The TWIST case management sys-
tem is being replaced."

Section 811.2(23) is amended to align the definition of "Work-
eligible individual" with the definition of "Work-eligible individual"
in CFR Title 45, Subtitle B, Chapter Il, Part 261.

Section 811.2(26)(D), is amended to replace "GED" with "high
school equivalency."

§811.3. Choices Service Strategy

Section 811.3(b)(2)(B) is amended to change "One-Stop Service
Delivery Network" to "One-Stop Service Delivery System."

§811.4. Policies, Memoranda of Understanding, and Procedures

Section 811.4(b)(1) is amended to refer to the current eligible
training system and Chapter 840 of this title.

Section 811.4(d)(1) is amended to change "One-Stop Service
Delivery Network" to "One-Stop Service Delivery System."

§811.5. Documentation, Verification, and Supervision of Work
Activities

Section 811.5(a), (c), and (d) are amended to replace "TWIST"
with "the TWC case management system."

Section 811.5(d) is amended to replace "GED" with "high school
equivalency."

SUBCHAPTER B. CHOICES SERVICES RESPONSIBILITIES
TWC proposes the following amendments to Subchapter B:
§811.11. Board Responsibilities

Section 811.11(a) is amended to change "One-Stop Service De-
livery Network" to "One-Stop Service Delivery System."

Section 811.11(f) and (h) are amended to replace "TWIST" with
"the TWC case management system."

§811.13. Responsibilities of Choices Participants

Section 811.13(c)(3) is amended to change "Commission's" to
“AgenCy'S,“

PROPOSED RULES March 8, 2024 49 TexReg 1443


mailto:policy.proposals@tjjd.texas.gov

§811.14. Noncooperation

Section 811.14(e) is amended to replace "TWIST" with "the TWC
case management system."

SUBCHAPTER C. CHOICES SERVICES
TWC proposes the following amendments to Subchapter C:
§811.22. Assessment

Section 811.22(a)(1)(B) and (e) are amended to replace "GED"
with "high school equivalency."

Section 811.22(b)(5) changes "substance abuse" to "substance
use that impairs daily life" to align with the new universal needs
assessment provided in the new case management system.

Section 811.22(e)(1)(B) is amended to replace "literacy level"
with "functional educational level" to align with Human Re-
sources Code, Title 2, Subtitle C, Chapter 31, Subchapter A,
Section 31.0065(f)(1).

§811.30. Special Provisions for Teen Heads of Household

Section 811.30(a) and (b) are amended to replace "GED" with
"high school equivalency."

SUBCHAPTER D. CHOICES ACTIVITIES
TWC proposes the following amendments to Subchapter D:

§811.50. Educational Services for Choices Participants Who
Have Not Completed Secondary School or Received a General
Educational Development Credential

Section 811.50 is amended to rename the section "Educational
Services for Choices Participants Who Have Not Completed
Secondary School or Received a High School Equivalency
Credential."

Section 811.50(a) is amended to replace "GED" with "high school
equivalency."

SUBCHAPTER E. SUPPORT SERVICES AND OTHER INITIA-
TIVES

TWC proposes the following amendments to Subchapter E:
§811.65. Wheels to Work

Section 811.65(a) is amended to change "Commission" to
"AgenCy,“

§811.66. General Educational Development Credential Testing
Payments

Section 811.66 is amended to rename the section "High School
Equivalency Credential Testing Payments."

Section 811.66 is amended to replace "GED" with "high school
equivalency."

PART IIl. IMPACT STATEMENTS

Chris Nelson, Chief Financial Officer, has determined that for
each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to individuals required
to comply with the rules.

There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules.

Based on the analyses required by Texas Government Code
§2001.024, TWC has determined that the requirement to re-
peal or amend a rule, as required by Texas Government Code
§2001.0045 does not apply to this rulemaking.

Takings Impact Assessment

Under Texas Government Code §2007.002(5), "taking" means a
governmental action that affects private real property, in whole or
in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the US Constitution or the Texas Constitution, §17 or §19, Ar-
ticle I, or restricts or limits the owner's right to the property that
would otherwise exist in the absence of the governmental action,
and is the producing cause of a reduction of at least 25 percent
in the market value of the affected private real property, deter-
mined by comparing the market value of the property as if the
governmental action is not in effect and the market value of the
property determined as if the governmental action is in effect.
TWC completed a Takings Impact Assessment for the proposed
rulemaking action under Texas Government Code, §2007.043.
The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to update rule language
to conform with present terminology, update definitions to con-
form with federal rules, update TANF purposes to conform with
federal regulations, and update Choices service strategies.

The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real prop-
erty owners under the US Constitution or the Texas Constitution.
The proposal also will not affect private real property in a man-
ner that restricts or limits an owner's right to the property that
would otherwise exist in the absence of the governmental ac-
tion. Therefore, the proposed rulemaking will not cause a taking
under Texas Government Code Chapter 2007.

Government Growth Impact Statement

TWC has determined that during the first five years the rules will
be in effect, they:

--will not create or eliminate a government program;

--will not require the creation or elimination of employee posi-
tions;

--will not require an increase or decrease in future legislative ap-
propriations to TWC,;

--will not require an increase or decrease in fees paid to TWC;
--will not create a new regulation;

--will not expand, limit, or eliminate an existing regulation;
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--will not change the number of individuals subject to the rules;
and

--will not positively or adversely affect the state's economy.
Economic Impact Statement and Regulatory Flexibility Analysis

TWC has determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the
proposed rules place no requirements on small businesses or
rural communities.

Mariana Vega, Director, Labor Market Information, has deter-
mined that there is not a significant negative impact upon em-
ployment conditions in the state as a result of the rules.

Courtney Arbour, Director, Workforce Development Division, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to align these rules with state and federal
regulations, and current terminology and definitions.

PART IV. COORDINATION ACTIVITIES

In the development of the proposed rules for publication and pub-
lic comment, TWC consulted the Texas Health and Human Ser-
vices Commission via email in August 2023 and determined that
no changes were needed relating to local-level memorandum
of understanding requirements. Additionally, TWC conducted a
conference call with Board executive directors and staff on De-
cember 8, 2023, to inform them of the proposed rule amend-
ments and seek their input. TWC considered all information
gathered in order to develop clear and concise rules.

PART V. PUBLIC COMMENTS

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than
April 8, 2024.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§811.1 - 811.5
PART VI. STATUTORY AUTHORITY

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities.

The proposed rules make changes to the implementation of
the Temporary Assistance for Needy Families and Choices
programs to conform with statute and regulations under Title 1V,
Social Security Act, and Title 45, CFR.

$811.1.  Purpose and Goal.

(a) The purposes of Temporary Assistance for Needy Families
(TANF), as set forth in Title IV, Social Security Act, §401 (42 USCA
§601) are:

(1) provide assistance to needy families so that children
may be cared for in their own homes or in the homes of relatives;

(2) end the dependence of needy parents on government
benefits by promoting job preparation, work, and marriage;

(3) prevent and reduce incidences of out-of-wedlock preg-
nancies and establish annual numerical goals for preventing and re-
ducing these pregnancies; and [prevent and reduee the ineidenece of
out-of-wedlock pregnaneies; and)]

(4) encourage the formation and maintenance of two-par-
ent families.

(b) The goal of Choices services is to end the dependence of
needy parents on public assistance by promoting job preparation, work,
and marriage. A Local Workforce Development Board (Board) may
exercise flexibility in providing services to Choices-eligible individu-
als to meet this Choices goal. A Board is also provided the flexibility
and may engage in strategies that promote the prevention and reduction
of out-of-wedlock pregnancies and encourage the formation and main-
tenance of two-parent families if those strategies support the primary
goal of Choices services, which is employment and job retention.

(c) The Agency's goal [The goal of the Texas Workforee Com-
mission (Commission)] is to ensure delivery of the employment and
training activities as described in the TANF State Plan and the TANF
Work Verification Plan.

(d) Boards shall identify the workforce needs of local employ-
ers and design Choices services to ensure that local employer needs are
met and that the services are consistent with the goals and purposes of
Choices services as referenced in this section, and as authorized by the
Personal Responsibility and Work Opportunity Reconciliation Act of
1996 (PRWORA), the applicable federal regulations at 45 CFR Parts
260 - 265, the TANF State Plan, the TANF Work Verification Plan, this
chapter, and consistent with a Board's approved integrated workforce
training and services plan as referenced in §801.17 of this title.

§811.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Applicant--An adult, or teen head of household, in a
family who applies for TANF cash assistance, who previously did not
leave TANF in a sanctioned status.

(2) Choices-eligible individual--An individual eligible to
receive Choices services including an adult or teen head of household
who is an applicant, conditional applicant, recipient, nonrecipient par-
ent, former recipient, or sanctioned family as defined in this chapter.

(3) Choices participant--A Choices-eligible individual par-
ticipating in or outreached for Choices services, including:

(A) Exempt Choices participant--A Choices-eligible
individual who is not required under Texas Human Resources Code,
Chapter 31 or Texas Health and Human Services Commission (HHSC)
rules (1 TAC, Part 15, Chapter 372, Temporary Assistance for Needy
Families and Supplemental Nutrition Assistance Programs) to par-
ticipate in Choices services, but who may voluntarily participate in
Choices services.

(B) Mandatory Choices participant--A Choices-eligible
individual who is required under Texas Human Resources Code, Chap-
ter 31 or HHSC rules (1 TAC, Part 15, Chapter 372) to participate in
Choices services.

(4) Community service--A program that provides employ-
ment and training activities to Choices participants through unsalaried,
work-based positions in the public or private nonprofit sectors. Com-
munity service programs contain structured, supervised activities that
are a direct benefit to the community and are designed to improve the
employability of Choices participants who have been unable to find
employment.

(5) Conditional applicant--An adult or teen head of house-
hold who left TANF in a sanctioned status, but who is reapplying for
TANF cash assistance and must demonstrate cooperation with Choices
program requirements for four consecutive weeks.

(6) Earned Income Deduction (EID)--A standard work-re-
lated and income deduction, available for four months through HHSC.
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(7) Employment Planning Session (EPS)--A meeting with
a TANF recipient to introduce Choices services.

(8) Extended TANF recipient--A recipient who receives
TANF cash assistance past the 60-month federal time limit because
of a hardship exemption as defined in Texas Human Resources Code,
Chapter 31 and HHSC rules (1 TAC, Part 15, Chapter 372).

(9) Former recipient--An adult or teen head of household
who no longer receives TANF cash assistance because of employment.

(10) HHSC--Texas Health and Human Services Commis-
sion.

(11)  Job readiness--Short-term structured activities or a se-
ries of activities lasting less than six months designed to prepare a job
seeker for unsubsidized employment and increase the job seeker's em-
ployability. Activities may include, but are not limited to: interview-
ing skills, job retention skills, personal maintenance skills, professional
conduct skills, and introductory computer skills.

(12) Job search--Acts of seeking or obtaining employment,
or preparing to seek or obtain employment, including life skills train-
ing, substance abuse treatment, mental health treatment, or rehabili-
tation activities. Activities may include: information on and referral
to available jobs; occupational exploration, including information on
local emerging and demand occupations; job fairs; applying or inter-
viewing for job vacancies; and contacting potential employers.

(13) Job skills training--Training or education for job skills
required by an employer to provide a Choices participant with the abil-
ity to obtain employment or to advance or adapt to the changing de-
mands of the workplace.

(14) Nonrecipient parent--Adults or minor heads of house-
hold not receiving TANF cash assistance[;] but living with their own
children who are receiving TANF cash assistance. Nonrecipient par-
ents include parents who are not eligible for TANF cash assistance:

(A) due to a disqualification by HHSC [the Texas
Health and Human Services Commission]. These disqualifications
include parents who:

(i) refuse to comply with Medicaid third-party re-
source requirements;

(ii)  do not comply with Social Security number re-

quirements;

(iii)  are found guilty of an intentional program vio-
lation;

(iv) fail to report the temporary absence of a certified
child;

(v) are fugitives fleeing to avoid prosecution of, or
confinement for, a felony criminal conviction, or are found by a court
to be violating federal or state probation or parole;

(vi) are convicted of a felony drug offense (not de-
ferred adjudication) committed on or after April 1, 2002; or

(vii) refuse to cooperate with the program integrity
assessment process;

(B) Dbecause they are receiving Supplemental Security
Income (SSI) or Social Security Disability Insurance (SSDI); or

(C) Dbecause they have exhausted their TANF state time
limit.

(15) PRWORA--The Personal Responsibility and Work
Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110
Stat. 2105, as amended.

(16) Recipient--An adult or teen head of household who
receives TANF cash assistance.

(17) Sanctioned family--An adult or teen head of house-
hold who must demonstrate cooperation for one month in order to re-
instate TANF cash assistance.

(18) Secondary school--Educational activities including
middle school, high school leading to a high school diploma, or
classes leading to the completion of a high school equivalency [GED]
credential.

(19) TANF cash assistance--The cash grant provided
through HHSC to individuals who meet certain residency, income,
and resource criteria as provided under federal and state statutes
and regulations, including [the] PRWORA, the TANF block grant
statutes, the TANF State Plan, TANF cash assistance provided under
Texas Human Resources Code, Chapters 31 and 34, and other related
regulations.

(20) The TWC case management system [Weorkforee In-
formation System of Texas (FWAST)]--The [the] Agency's automated
data processing and case management system for the Texas workforce
system.

(21) Vocational educational training--Organized educa-
tional programs directly related to preparing Choices participants for
employment in current or emerging occupations.

(22) Work-based services--Includes those employment
programs defined in Texas Human Resources Code §31.0126.

(23) Work-eligible [Werk eligible] individual--Work-eligi-
ble [Wetk eligible] individuals are adults or minor heads of household
receiving TANF cash assistance, and nonrecipient parents living with
a child receiving such assistance--with the following exceptions:

(A) Noncitizens who are ineligible to receive cash as-
sistance because of their immigration status;

(B) Parents caring for a disabled family member who
lives in the home (provided the need for such care is supported by med-
ical documentation), on a case-by-case basis; [and]

(C) Recipients of SSI or SSDI, on a case-by-case basis;
and[:]

(D) A minor parent who is not the head-of-household.

(24) Work experience--Unpaid training in the public or pri-
vate sector designed to improve the employability of Choices partici-
pants who have been unable to find employment.

(25) Work ready--A Choices-eligible individual is consid-
ered work ready if he or she has the skills that are required by employers
in the local workforce development area. A Board must ensure imme-
diate access to the labor market to determine whether the Choices-eli-
gible individual has those necessary skills to obtain employment.

(26) Work requirement--For the purposes of 42 USC §607
and 45 CFR §261.10, a Choices participant is deemed to be engaged in
work by participating in:

(A) unsubsidized employment;
(B) subsidized employment;
(C) on-the-job training (OJT); or

49 TexReg 1446 March 8, 2024 Texas Register



(D) educational services for Choices participants who
have not completed secondary school or received a high school equiv-
alency [GED] credential as provided in §811.30 of this chapter.

§811.3.  Choices Service Strategy.
(a) A Board shall ensure that its strategic planning process in-
cludes an analysis of the local labor market to:

(1) determine employers' needs;
(2) determine emerging and demand occupations; and

(3) identify employment opportunities, which include
those with a potential for career advancement that may assist a
Choices-eligible individual's progression toward self-sufficiency.

(b) The Choices service strategy shall include:

(1) Workforce Orientation for Applicants (WOA). As
a condition of eligibility, applicants and conditional applicants are
required to attend a workforce orientation that includes information
on options available to allow them to enter the Texas workforce.

(2) Work First Design.
(A) The work first design:

(i) allows Choices participants to take immediate
advantage of the labor market and secure employment, which is
critical due to individual time-limited benefits; and

(i) meets the needs of employers by linking Choices
participants with skills that match those job requirements identified by
the employer.

(B) Boards shall provide Choices participants access to
other services and activities available through the One-Stop Service
Delivery System [Network], which includes [the] WOA, to assist with
employment in the labor market before certification for TANF cash
assistance.

(C) Post-employment services shall be provided in or-
der to assist a Choices participant's progress toward self-sufficiency as
described in §811.4(a)(1) of this subchapter and §811.51 of this chap-
ter.

(D) In order to assist a Choices-eligible individual's
progress toward self-sufficiency:

(i) Boards shall provide Choices-eligible individu-
als who are employed, including mandatory Choices participants coded
by HHSC as working at least 30 hours per week, earning at least $700
per month, and receiving the EID, with information on available post-
employment services; or

(i) Boards may provide Choices-eligible individu-
als with post-employment services as determined by Board policy. The
length of time these services may be provided is subject to §811.51 of

this chapter.
(E) In order to assist employers, Boards shall coordi-

nate with local employers to address needs related to:

(i) employee post-employment education or train-
ing;

(i) employee child care, transportation, or other
support services available to obtain and retain employment; and

(iii) employer tax credits.

(F) Boards shall ensure that a family employment plan
is based on employer needs, individual skills and abilities, and individ-
ual time limits for TANF cash assistance.

(3) Post-Employment Services. A Board shall ensure that
post-employment services are designed to assist Choices participants
with job retention, career advancement, and reemployment, as defined
in §811.51 of this chapter. Post-employment services are a continuum
in the Choices service strategy to support a Choices participant's job
retention, wage gains, career progression, and progression to self-suf-
ficiency.

(4) Adult Services. A Board shall ensure that services for
adults shall include activities individually designed to lead to employ-
ment and self-sufficiency as quickly as possible.

(5) Teen Services. A Board shall ensure that services for
teen heads of household shall include secondary school, as defined in
§811.2(18) of this subchapter [§84H-2(13)], and making the transition
from school to employment, as described in §811.30 and §811.50 of

this chapter.

(6) Choices-Eligible Individuals with Disabilities. A
Board shall ensure that services for Choices-eligible individuals
with disabilities include reasonable accommodations to allow the
Choices-eligible individuals to access and participate in services,
where applicable by law.

(7) Target Populations. A Board shall ensure that services
are concentrated, as further defined in §811.4(d)(5) of this subchapter
and §811.11(d) of this chapter, on the needs of recipients who [the fol-

ing]:

(A) [reeipients whe] have six months or less remaining
of their state TANF time limit, irrespective of any extension of time
due to a hardship exemption;

(B) [reeipients whe] have 12 months or less remaining
of their 60-month federal TANF time limit, irrespective of any exten-
sion of time due to a hardship exemption; and

(C) [reeipients whe] are extended TANF recipients.

(8) Local Flexibility. A Board may develop additional ser-
vice strategies that are consistent with the goal and purpose of this chap-
ter and the One-Stop Service Delivery System [Network].

§811.4.  Policies, Memoranda of Understanding, and Procedures.
(a) A Board shall establish policies regarding the following:

(1) A Choices service strategy, as defined in §811.3 of this
subchapter, that coordinates various service delivery approaches to:

(A) assist applicants and conditional applicants in gain-
ing employment as an alternative to public assistance;

(B) useawork first design as referenced in §811.3(b)(2)
of this subchapter to provide Choices participants access to the labor
market; and

(C) assist former TANF recipients with job retention
and career advancement in order to remain independent of TANF cash
assistance;

(2) Limits on the amount of funds per Choices participant
and the maximum duration for subsidized employment and OJT place-
ments; and

(3) The methods and limitations for provision of work-re-
lated expenses.

(b) A Board may establish optional policies that:

(1) require the use of the Eligible Training Provider (ETP)
statewide list [Certification System (ETPS)] and Individual Training
Account (ITA) system [systems] as described in Chapter 840 [841] of
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this title to provide training services [for Choices serviees] for Choices
participants and paid for with TANF funds; and

(2) make post-employment services available to:

(A) former TANF recipients who are denied TANF cash
assistance because of earnings; and

(B) sanctioned families and conditional applicants who
obtain employment during their demonstrated cooperation period.

(c) A Board shall ensure that the following memoranda of un-
derstanding (MOUs) and collaborative partnerships are developed:

(1) Local-level MOUs with the appropriate agencies to
serve Choices-eligible individuals with disabilities to maximize their
potential for success in employment;

(2) A local-level MOU with HHSC for providing mental
health and substance abuse services to Choices participants; and

(3) A collaborative partnership with housing authorities
and sponsors of local housing programs and services to address the
unmet housing needs of recipients.

(d) A Board shall ensure that procedures are developed:

(1) to ensure that job development services are available to
Choices participants. These services include:

(A) contacting local employers or industry associations
to request that job openings be listed with Workforce Solutions Of-
fices[;] and other entities in the One-Stop Service Delivery System
[Netweork] selected by the Board,

(B) identifying the hiring needs of employers;

(C) assisting an employer in creating new positions for
Choices participants based on the job developer's and employer's anal-
ysis of the employer's business needs; and [ex]

(D) finding opportunities with an employer for a spe-
cific Choices participant or a group of Choices participants;

(2) to ensure that job placement services are available to
Choices participants. Job placement services shall include:

(A) identifying employers' workforce needs;

(B) identifying Choices participants who have suffi-
cient skills and abilities to be successfully linked with employment;
and

(C) matching the skills of the Choices participant pool
to the hiring needs of local employers;

(3) to notify applicants and conditional applicants--in
conjunction with HHSC--on the availability of regularly scheduled
[Wetkforee Orientations for Applicants ((WOAs[)] and alternative
WOAs;

(4) to notify HHSC of applicants and conditional appli-
cants who contacted a Workforce Solutions Office to request alternative
WOAs;

(5) to ensure that services are concentrated on Choices-
eligible individuals approaching their state or federal time limit, as
identified in §811.3(b)(7)(A) and (B) of this subchapter. Concentrated
services may include targeted outreach, enhanced analysis of circum-
stances that may limit a Choices-eligible individual's ability to partici-
pate, and targeted job development; and

(6) to determine a family's inability to obtain child care.

(e) If a Board elects to establish one or more of the optional
policies described in subsection (b) of this section, the Board must en-
sure that corresponding procedures are developed for those policies.

§811.5.  Documentation, Verification, and Supervision of Work Activ-
ities.

(a) A Board shall ensure that all required information related
to the documentation and verification of participation in Choices work
activities, as described in this section, is documented in the TWC case
management system [The Werkforee Information System of Texas
FWESH].

(b) A Board shall ensure that all participation in Choices is
verified and documented and that self-attestation is not allowed.

(c) For Choices work activities, as described in §§811.42,
811.43, 811.44, and 811.50 of this chapter, Boards shall ensure that all
participation is verified and documented in the TWC case management
system [FWIST] at least monthly.

(d) For educational services, as described in §811.50 of this
chapter, for teen heads of household who have not completed sec-
ondary school or received a high school equivalency [GED] credential,
Boards shall ensure that:

(1) good or satisfactory progress, as determined by the ed-
ucational institution, is verified and documented in the TWC case man-
agement system [FWAST] at least monthly;

(2) all participation is supervised daily; and

(3) all participation is verified and documented in the TWC
case management system [FWIST] at least monthly.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 20,
2024.

TRD-202400712

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 850-8356

¢ ¢ ¢

SUBCHAPTER B. CHOICES SERVICES
RESPONSIBILITIES
40 TAC §§811.11, 811.13, 811.14

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities.

The proposed rules make changes to the implementation of

the Temporary Assistance for Needy Families and Choices

programs to conform with statute and regulations under Title IV,

Social Security Act, and Title 45, CFR.

§811.11.
(a) A Board shall ensure that:

(1) [the] WOA is offered frequently enough to allow appli-
cants and conditional applicants to comply with the HHSC requirement

Board Responsibilities.
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that gives applicants and conditional applicants 10 calendar days from
the date of their eligibility interview to attend a WOA;

(2) during a regularly scheduled WOA or alternative
WOA, applicants and conditional applicants are informed of:

(A) employment services available through the
One-Stop Service Delivery System [Netwerk] to assist applicants and
conditional applicants in achieving self-sufficiency without the need
for TANF cash assistance;

(B) Dbenefits of becoming employed;
(C) impact of time-limited benefits;
(D) individual and parental responsibilities; and

(E) other services and activities, including education
and training, available through the One-Stop Service Delivery System
[Netweork], including services and referrals for services available to
Choices-eligible individuals with disabilities;

(3) alternative WOAs are developed that allow applicants
and conditional applicants with extraordinary circumstances to receive
the information listed in paragraph (2) of this subsection;

(4) verification that applicants and conditional applicants
attend a scheduled or alternative WOA is completed and HHSC is no-
tified in accordance with HHSC rules (1 TAC, Part 15, Chapter 372,
Temporary Assistance for Needy Families and Supplemental Nutrition
Assistance Programs); and

(5) applicants and conditional applicants are provided with
an appointment to develop a family employment plan (FEP).

(b) A Board shall ensure that:

(1) Choices services are offered to applicants who attend a
WOA; and

(2) conditional applicants who attend a WOA are immedi-
ately scheduled to begin Choices services.

(c) A Board shall ensure that a Choices participant's eligibility
is verified monthly.

(d) A Board shall ensure that all extended TANF recipients
are outreached and offered the opportunity to participate in Choices
activities.

(¢) A Board shall ensure that post-employment services, in-
cluding job retention and career advancement services, are available
to Choices-eligible individuals, including mandatory Choices partici-
pants coded by HHSC as working at least 30 hours per week, earning
at least $700 per month, and receiving EID.

(f) A Board shall ensure that monitoring of Choices program
requirements is ongoing and frequent, as determined by the Board, un-
less otherwise specified in this chapter, and consists of the following:

(1) ensuring receipt of support services;

(2) tracking and reporting all support services and enter-
ing them into the TWC case management system [FWASTF] at least
monthly;

(3) tracking and reporting actual hours of participation in
Choices work activities, at least monthly, unless otherwise specified in
this chapter;

(4) determining and arranging for any intervention needed
to assist the Choices participant in complying with Choices program
requirements; and

(5) ensuring that the Choices participant is progressing to-
ward achieving the goals and objectives in the FEP.

(g) A Board shall ensure that:

(1) no fewer than four hours of training regarding family
violence is provided to staff who:

(A) provide information to Choices-eligible individu-
als;

(B) request penalties or grant good cause; or

(C) provide employment planning or employment re-
tention services; and

(2) Choices-eligible individuals who are identified as being
victims of family violence are referred to an individual or an agency
that specializes in issues involving family violence.

(h) A Board shall ensure that documentation is obtained and
maintained regarding all contact with Choices participants, including
verification of participation hours, and data is entered into the TWC
case management system [FWAST].

(i) A Board shall ensure that a referral program is developed
to provide Choices-eligible individuals facing higher than average
barriers to employment, as described in this chapter, with referrals to
pre-employment and post-employment services offered by commu-
nity-based and other organizations.

§811.13.  Responsibilities of Choices Participants.
(a) A Board shall ensure that Choices participants comply with
the provisions contained in this section.

(b) Choices participants shall:
(1) accept a job offer at the earliest possible opportunity;

(2) participate in or receive ancillary services necessary to
enable Choices participants to work or participate in employment-re-
lated activities, including counseling, treatment, vocational or physical
rehabilitation, and medical or health services;

(3) report actual hours of participation in Choices work ac-
tivities, including hours of employment; and

(4) attend scheduled appointments.

(c) Within two-parent families, Choices participants shall par-
ticipate in assessment and family employment planning sessions and
assigned employment and training activities as follows:

(1) participate in Choices employment and training as
specified in §811.25(b) - (c) of this chapter;

(2) comply with all requirements specified in the FEP; and

(3) sign a form that contains all the information identified
in the Agency's [Commission's] Family Work Requirement form, as
described in §811.24 of this chapter.

(d) Within single-parent families, Choices participants shall
participate in assessment and employment planning sessions and as-
signed employment and training activities as follows:

(1) participate in Choices employment and training activi-
ties as specified in §811.25(a) of this chapter; and

(2) comply with all requirements specified in the FEP.

(e) A Board shall ensure that mandatory Choices participants
coded by HHSC as working at least 30 hours per week, earning at least
$700 per month, and receiving the EID:

PROPOSED RULES March 8, 2024 49 TexReg 1449



(1) report to the Board actual hours of work, as defined in
§811.34 of this chapter; and

(2) are provided with information on available post-em-
ployment services.

§811.14.  Noncooperation.

(a) A Board shall ensure that cooperation by Choices partici-
pants is verified each month to ensure that the Choices participants:

(1) comply with Choices program requirements as set forth
in the FEP, as described [speeified] in §811.23 of this chapter; or

(2) have good cause as described in §811.16 of this
subchapter [ehapter].

(b) If Choices participants have not cooperated with Choices
program requirements and do not have good cause, a Board shall ensure
that:

(1) a penalty is requested for mandatory Choices partici-
pants; or

(2) Choices services and support services, except Commis-
sion-funded child care, are terminated for exempt Choices participants;
and

(3) Choices child care is provided as needed, as specified
in §809.45 of this title.

(¢) A Board shall ensure that timely and reasonable attempts,
as defined by the Agency, are made to contact a mandatory Choices
participant prior to requesting a penalty to:

(1) determine the reason for noncooperation and whether
good cause is applicable, as described in §811.16(c) of this subchapter;

(2) inform the mandatory Choices participant of:
(A) the violation[;] if good cause has not been deter-
mined;
(B) the right to appeal; and

(C) the necessary procedures to demonstrate coopera-
tion.

(d) A Board shall ensure that timely and reasonable attempts,
as defined by the Agency, are made to contact a sanctioned family and
conditional applicants upon discovery of noncooperation during their
demonstrated cooperation period to determine if good cause exists.

(e) A Board shall ensure that the reasonable attempts to con-
tact a mandatory Choices participant are documented in the TWC case
management system [FWIST].

(f) A Board shall ensure that:

(1) HHSC is notified of a mandatory Choices participant's
failure to comply with Choices program requirements; and

(2) the notification of noncooperation is submitted as early
as possible in the same month in which the noncooperation occurs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 20,
2024.

TRD-202400713

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 850-8356

¢ ¢ ¢

SUBCHAPTER C. CHOICES SERVICES
40 TAC §811.22, §811.30

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities.

The proposed rules make changes to the implementation of
the Temporary Assistance for Needy Families and Choices
programs to conform with statute and regulations under Title IV,
Social Security Act, and Title 45, CFR.

§811.22.  Assessment.

(a) A Board shall ensure that initial and ongoing assessments
are performed to determine the employability and retention needs, in-
cluding wage advancement and career development needs, of Choices
participants as follows:

(1) Anassessment is required for Choices participants who
are:

(A) at least age 18; or

(B) heads of household, as determined by HHSC, who
are not yet age 18, have not completed secondary school or received a
high school equivalency [GED] credential, and are not attending sec-
ondary school.

(2) An assessment shall be provided to applicants who
choose to participate in Choices services.

(3) Ongoing assessments shall be provided to former recip-
ients who choose to participate in Choices services.

(b) Assessments shall include evaluations of strengths and po-
tential barriers to obtaining and retaining employment, such as:

(1) skills and abilities, employment, and educational his-
tory in relation to employers' workforce needs in the local labor mar-
ket;

(2) pre- and post-employment skills development needs to
determine the necessity for job-specific training;

(3) unmethousing needs and whether those needs are a bar-
rier to full participation in the workforce and progression to self-suffi-
ciency;

(4) support services needs; and

(5) individual and family circumstances that may affect
participation, including the existence of family violence, substance
use that impairs daily life [abuse], mental health, or disability-related
issues, as one of the factors considered in evaluating employability.

(c) A Board shall ensure that the assessment identifies
Choices-eligible individuals with higher-than-average barriers to
employment, as defined by the Board.

(d) A Board shall ensure that if the skills assessment indicates
that a Choices participant requires job-specific training for placement
in a job paying wages that equal or exceed the Board's identified self-
sufficiency wage, the Board shall, to the extent funds are available and
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to the extent allowed under this chapter, place the Choices participant in
vocational educational training activities or job skills training activities
that are designed to improve employment and wage outcomes and job
retention.[; and]

(e) A Board shall ensure that [Eer] mandatory Choices partici-
pants who are at least age 18, or who are heads of household but are not
yet age 18 and have not completed secondary school or received a high
school equivalency [GED] credential and are not attending secondary
school:

(1) The assessments shall also include evaluations of the
mandatory Choices participants':

(A) vocational and educational skills, experience, and
needs; and

(B) functional educational level [literaey level] by
using a statewide standard literacy assessment instrument unless the
Choices participants are mandatory Choices participants coded by
HHSC as working at least 30 hours per week, earning at least $700
per month, and receiving the EID.

(2) A Board shall ensure that the grade-level results or
other literacy information are provided to HHSC for use in determin-
ing the appropriateness of the initial state time-limit designation for
TANF cash assistance as described in [the] Texas Human Resources
Code §31.0065, relating to state time-limited benefits.

(f) Assessment Outcome. Assessments shall result in the de-
velopment of a family employment plan, as described in §811.23 of

this subchapter.

$§811.30.  Special Provisions for Teen Heads of Household.

(a) A Board shall ensure that teen heads of household who
have not completed secondary school or received a high school equiva-
lency [GED] credential are enrolled in educational activities as defined
in §811.50 of this chapter.

(b) Teen heads of household who have not completed sec-

ondary school or received a high school equivalency [GED] credential
count as engaged in work if they:

(1) maintain satisfactory attendance at a secondary school
or the equivalent during months in which school is in session;

(2) participate in allowable activities, as described in
§811.25 of this subchapter, during months in which school is not in

session;

(3) participate in education directly related to employment
for at least an average of 20 hours per week during the month; or

(4) participate in Choices employment and training activi-
ties as described [speeified] in §811.25 of this subchapter.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 20,
2024.

TRD-202400714

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 850-8356

¢ ¢ ¢

SUBCHAPTER D. CHOICES ACTIVITIES
40 TAC §811.50

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities.

The proposed rule makes changes to the implementation of
the Temporary Assistance for Needy Families and Choices
programs to conform with statute and regulations under Title IV,
Social Security Act, and Title 45, CFR.

§811.50.  Educational Services for Choices Participants Who Have
Not Completed Secondary School or Received a High School Equiva-
lency [General Eduecational Development] Credential.

(a) Educational services are only available for Choices partic-
ipants who have not completed secondary school or who have not re-
ceived a high school equivalency [GED] credential.

(b) A Board shall ensure that a determination is made, on a
case-by-case basis, whether to authorize, arrange, or refer Choices par-
ticipants who are age 20 and older for any of the following educational
or other training services:

(1) secondary school, as defined in §811.2(18) of this chap-
ter, when required as a prerequisite for employment;

(2) Adult Basic Education (ABE), language instruction, or
literacy instruction; or

(3) other educational activities that [whieh] are directly re-
lated to employment.

(¢) A Board shall ensure educational services related to em-
ployment directly provide education, knowledge, and skills for specific
occupations, work settings, jobs, or job offers.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 20,
2024.

TRD-202400715

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: April 7, 2024

For further information, please call: (512) 850-8356

¢ ¢ ¢

SUBCHAPTER E. SUPPORT SERVICES AND
OTHER INITIATIVES
40 TAC §811.65, §811.66

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities.

The proposed rules make changes to the implementation of
the Temporary Assistance for Needy Families and Choices
programs to conform with statute and regulations under Title IV,
Social Security Act, and Title 45, CFR.

$811.65. Wheels to Work.
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(a) The Agency [Commission] may develop a Wheels to Work
initiative in which local nonprofit organizations provide automobiles
for Choices-eligible individuals who have obtained employment but
are unable to accept or retain the employment solely because of a lack
of transportation.

(b) A Board may, through local policies and procedures, estab-
lish services to assist Choices-eligible individuals who verify the need
for an automobile to accept or retain employment by referring them to
available providers.

(c) Persons or organizations donating automobiles under a
Wheels to Work initiative shall receive a charitable donation receipt
for federal income tax purposes.

§811.66. High School Equivalency [General Educational Develop-
ment| Credential Testing Payments.

A Board shall ensure that the cost of high school equivalency credential
[GED] testing and issuance [of the eredential] is paid through direct
payments to the high school equivalency credential [GED] test centers
and the Texas Education Agency for Choices participants referred for
testing by a Board's provider of Choices services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 20,
2024.

TRD-202400716

Les Trobman

General Counsel

Texas Workforce Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 850-8356

¢ ¢ ¢

CHAPTER 843. JOB MATCHING SERVICES
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §843.2

The Texas Workforce Commission (TWC) proposes amend-
ments to the following section of Chapter 843, relating to Job
Matching Services:

Subchapter A. General Provisions, §843.2
PART |I. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the proposed Chapter 843 rule change is to
amend references to "Veteran Preference for Public Employ-
ment" to "Military Employment Preference" in accordance with
changes to Texas Government Code Chapters 656 and 657 re-
sulting from the passage of Senate Bill (SB) 1376 by the 88th
Texas Legislature, Regular Session (2023).

SB 1376 expands the categories of eligibility for military employ-
ment preference, formerly known as "veterans preference." The
expanded eligibility provides military employment preference to
spouses of active members of the United States armed forces
or Texas National Guard, as well as spouses of veterans where
the spouse is the primary source of income for the household.

Texas Government Code §2001.039 requires that every four
years each state agency review and consider for readoption,
revision, or repeal each rule adopted by that agency. TWC has

conducted a rule review of Chapter 843, Job Matching Services,
and any changes are described in Part Il of this preamble.

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor editorial changes are made that do not change the
meaning of the rules and, therefore, are not discussed in the
Explanation of Individual Provisions.)

SUBCHAPTER A. GENERAL PROVISIONS
TWC proposes the following amendments to Subchapter A:

§843.2. Public Employer Requirements Regarding Veterans
Preference

Section 843.2 is amended to change "veterans preferences"
to "military employment preferences." The section title is also
amended to change Public Employer Requirements Regarding
Veterans Preference to Public Employer Requirements Regard-
ing Military Employment Preference.

PART Ill. IMPACT STATEMENTS

Chris Nelson, Chief Financial Officer, has determined that for
each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to individuals required
to comply with the rules.

There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules.

Based on the analyses required by Texas Government Code,
§2001.024, TWC has determined that the requirement to re-
peal or amend a rule, as required by Texas Government Code,
§2001.0045, does not apply to this rulemaking.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
orin part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the US Constitution or the Texas Constitution, §17 or §19, Ar-
ticle |, or restricts or limits the owner's right to the property that
would otherwise exist in the absence of the governmental action,
and is the producing cause of a reduction of at least 25 percent
in the market value of the affected private real property, deter-
mined by comparing the market value of the property as if the
governmental action is not in effect and the market value of the
property determined as if the governmental action is in effect.
TWC completed a Takings Impact Assessment for the proposed
rulemaking action under Texas Government Code, §2007.043.
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The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to amend references to
"Veteran Preference for Public Employment" to "Military Employ-
ment Preference" in accordance with changes to Texas Govern-
ment Code resulting from passage of SB 1376 by the 88th Texas
Legislature, Regular Session (2023).

The proposed rulemaking action will not create any additional
burden on private real property or affect private real property in
a manner that would require compensation to private real prop-
erty owners under the US Constitution or the Texas Constitution.
The proposal also will not affect private real property in a man-
ner that restricts or limits an owner's right to the property that
would otherwise exist in the absence of the governmental ac-
tion. Therefore, the proposed rulemaking will not cause a taking
under Texas Government Code, Chapter 2007.

Government Growth Impact Statement

TWC has determined that during the first five years the rules will
be in effect, they:

--will not create or eliminate a government program;

--will not require the creation or elimination of employee posi-
tions;

--will not require an increase or decrease in future legislative ap-
propriations to TWC;

--will not require an increase or decrease in fees paid to TWC;
--will not create a new regulation;
--will not expand, limit, or eliminate an existing regulation;

--will not change the number of individuals subject to the rules;
and

--will not positively or adversely affect the state's economy.
Economic Impact Statement and Regulatory Flexibility Analysis

TWC has determined that the rules /will not have an adverse
economic impact on small businesses or rural communities, as
the proposed rules place no requirements on small businesses
or rural communities.

Mariana Vega, Director, Labor Market Information, has deter-
mined that there is not a significant negative impact upon em-
ployment conditions in the state as a result of the rules.

Courtney Arbour, Director, Workforce Development Division, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing
the proposed rules will be to expand the categories of eligibility
for military employment preference, formerly known as "veterans
preference." Specifically, the change provides that the spouse of
a member of the United States armed forces or Texas National
Guard serving on active duty qualifies for military employment
preference. This preference will also be provided to the spouse
of a veteran if the spouse is the primary source of income for
the household and the veteran has a total disability rating based
either on having a service-connected disability with a disability
rating of at least 70 percent or on individual unemployability.

TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.

PART IV. COORDINATION ACTIVITIES

SB 1376 amended Texas Government Code Chapter 656 and
Chapter 657, making it necessary for TWC to update rules under
Texas Administrative Code Chapter 843, Job Matching Services,
accordingly.

PART V. PUBLIC COMMENTS

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twec.texas.gov and must be received no later than
April 8, 2024.

PART VI. STATUTORY AUTHORITY
The rules are proposed under:

--Texas Government Code §657.009(c), which provides TWC
with the authority to adopt rules to facilitate the exchange of
employment information between state agencies and individu-
als entitled to military preference; and

--Texas Labor Code §301.0015 and §302.002(d), which provide
TWC with the authority to adopt, amend, or repeal such rules
as it deems necessary for the effective administration of TWC
services and activities.

The proposed rules implement changes made to Texas Govern-
ment Code Chapters 656 and 657 by SB 1376 of the 88th Texas
Legislature, Regular Session, (2023).

$843.2.  Public Employer Requirements Regarding Military Employ-
ment [Veterans| Preference.

(a) A public entity or public work shall provide information to
the Agency, as specified in Texas Government Code §657.009, regard-
ing any open position subject to the military employment [veterans]
preferences set forth in Texas Government Code Chapter 657 [as spee-
iied in Texas Government Code §657-009], unless specifically ex-
empted under the state statute.

(b) A public entity or public work shall provide information by
one or more of the methods indicated in §843.1(b)(1) - (3) relating to
the Employer Postings of Job Openings and submit basic information
regarding the opening to the Agency as soon as practical, including the
following:

(1) the name of the public entity;

(2) the location where the job is to be performed including
city and state;

(3) adescription of the job opening;

(4) the minimum educational and work experience re-
quired for the position; and

(5) contact information regarding the opening.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 20,
2024.

TRD-202400717

Les Trobman

General C:ounsel

Texas Workforce Commission

Earliest possible date of adoption: April 7, 2024
For further information, please call: (512) 850-8356
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	failure to comply. A reporting entity has 15 days after receipt of the notice to remedy its noncompliance. Proposed new §56.7 specifies that if a District Attorney or County Attorney intentionally violates proposed new Chapter 56, the Attorney General can (1) file a petition for removal of the Dis-trict Attorney or County Attorney under Local Government Code 87.015; (2) file a petition for quo warranto under Civil Practice and Remedies Code 66.002; or (3) file a petition for an injunc-tion in a civil procee
	Since the proposed rules will have no adverse economic effect on small businesses, micro-businesses, or rural communities, preparation of an Economic Impact Statement and a Regulatory Flexibility Analysis, as detailed under Texas Government Code §2006.002, is not required. TAKINGS IMPACT ASSESSMENT The OAG has determined that no private real property interests are affected by the proposed rules, and the proposed rules do not restrict, limit, or impose a burden on an owner's rights to the owner's private rea
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	OAG will post reporting instructions, guidance, and examples on the OAG's website for reference. §56.2. Definitions. The following words and terms, when used in this subchapter, shall have the following meanings: (1) "Case file" means all documents, notes, memoranda, and communications, whether handwritten, typed, electric, or other-wise, including but not limited to all emails, instant messages, text messages, direct messages, social media messages, handwritten notes, and typed or handwritten memoranda, wh
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	(10) All correspondence with any employee of a federal agency regarding a decision whether to indict an individual; (11) All correspondence with any non-profit organization regarding a decision whether to indict an individual; and (12) Correspondence or other records memorializing assis-tant district attorney or assistant county attorney resignations or termi-nations and the reasons therefore where a complaint was made, for-mally or informally, by the assistant district attorney or assistant county attorney
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	(10) All correspondence with any employee of a federal agency regarding a decision whether to indict an individual; (11) All correspondence with any non-profit organization regarding a decision whether to indict an individual; and (12) Correspondence or other records memorializing assis-tant district attorney or assistant county attorney resignations or termi-nations and the reasons therefore where a complaint was made, for-mally or informally, by the assistant district attorney or assistant county attorney
	(10) All correspondence with any employee of a federal agency regarding a decision whether to indict an individual; (11) All correspondence with any non-profit organization regarding a decision whether to indict an individual; and (12) Correspondence or other records memorializing assis-tant district attorney or assistant county attorney resignations or termi-nations and the reasons therefore where a complaint was made, for-mally or informally, by the assistant district attorney or assistant county attorney




	on to the reporting entity and provide a detailed accounting of how the reporting entity disposed of any funds received; and (5) A report providing all information regarding funds ac-cepted by the commissioners court of their county pursuant to Tex. Gov. Code Sec. 41.108 that were not passed on to the reporting en-tity, but were used to benefit the reporting entity, its personnel, or its operations. The report must include any correspondence regarding ac-cepted funds, as well as a detailed account of how th
	on to the reporting entity and provide a detailed accounting of how the reporting entity disposed of any funds received; and (5) A report providing all information regarding funds ac-cepted by the commissioners court of their county pursuant to Tex. Gov. Code Sec. 41.108 that were not passed on to the reporting en-tity, but were used to benefit the reporting entity, its personnel, or its operations. The report must include any correspondence regarding ac-cepted funds, as well as a detailed account of how th

	that provision shall be severed and be unaffected. All constitutionally valid applications of this rule shall be severed from any applications that a court finds to be invalid, leaving the valid applications in force, because it is the Attorney General's intent and priority that the valid applications be allowed to stand alone. (b) If any court declares or finds a provision of this rule facially unconstitutional, when discrete applications of that provision can be enforced without violating the United State
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	Minors; and proposes the repeal of §382.3, concerning Non-en-titlement and Availability; and §382.11, concerning Financial Eligibility Requirements. BACKGROUND AND PURPOSE The primary purpose of the proposal is to update eligibility and other Medicaid requirements in the Healthy Texas Women (HTW) program to describe the agency's compliance with the HTW Section 1115 Demonstration that was approved by the Centers for Medicare and Medicaid Services on January 22, 2020, and transitioned the majority of the prog
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	resource" complies with federal Medicaid third-party resource requirements. The proposed amendment to "unintended preg-nancy" makes the term plural to conform with the usage of the term in §382.1. The proposed amendment deletes the terms "child," "contraceptive method," "corporate entity," "health care provider," and "health clinic" because they are no longer used in Chapter 382, Subchapter A. The proposed amendment to §382.7, Client Eligibility, updates eligibility requirements in the HTW program to reflec
	resource" complies with federal Medicaid third-party resource requirements. The proposed amendment to "unintended preg-nancy" makes the term plural to conform with the usage of the term in §382.1. The proposed amendment deletes the terms "child," "contraceptive method," "corporate entity," "health care provider," and "health clinic" because they are no longer used in Chapter 382, Subchapter A. The proposed amendment to §382.7, Client Eligibility, updates eligibility requirements in the HTW program to reflec


	and "unintended pregnancy." The proposed amendment to "cov-ered service" clarifies the definition using plain language. The proposed amendment to "Family Planning Program provider" re-moves the term "health-care" as it is included in the definition. The proposed amendment to "Medicaid" clarifies that the term refers to a program. The proposed amendment to "third-party resource" is consistent with third-party resource requirements used in HTW. The proposed amendment to "unintended preg-nancy" makes the term 
	GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rules will be in effect: (1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will not require an in-crease in future legislative appropriations; (4) the proposed rules will not require an increase in fees paid to HHSC; (5) the proposed rules will not crea

	HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-fice@hhs.te
	HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-fice@hhs.te
	HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Texas Government Code §2007.043. PUBLIC COMMENT Written comments on the proposal may be submitted to Rules Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, Texas 78711-3247, or street address 701 W. 51st Street, Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-fice@hhs.te
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	(2) to implement the state policy to favor childbirth and family planning services that do not include elective abortion or the promotion of elective abortion within the continuum of care or services; (3) to ensure the efficient and effective use of state funds in support of these objectives and [to avoid the direct or indirect use of] that state funds are not directly or indirectly used to promote or support elective abortion; (4) to reduce the overall cost of publicly-funded health care (including federal
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	(2) to implement the state policy to favor childbirth and family planning services that do not include elective abortion or the promotion of elective abortion within the continuum of care or services; (3) to ensure the efficient and effective use of state funds in support of these objectives and [to avoid the direct or indirect use of] that state funds are not directly or indirectly used to promote or support elective abortion; (4) to reduce the overall cost of publicly-funded health care (including federal
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	(7) [(8)] Covered service--A service that is reimbursable under the HTW program, including HTW Plus services [medical proce-dure for which HTW will reimburse an enrolled health-care provider]. [(9) Elective abortion--The intentional termination of a pregnancy by an attending physician who knows that the female is pregnant, using any means that is reasonably likely to cause the death of the fetus. The term does not include the use of any such means:] [(A) to terminate a pregnancy that resulted from an act of
	(7) [(8)] Covered service--A service that is reimbursable under the HTW program, including HTW Plus services [medical proce-dure for which HTW will reimburse an enrolled health-care provider]. [(9) Elective abortion--The intentional termination of a pregnancy by an attending physician who knows that the female is pregnant, using any means that is reasonably likely to cause the death of the fetus. The term does not include the use of any such means:] [(A) to terminate a pregnancy that resulted from an act of

	(15) [(18)] Minor--In accordance with the Texas Family Code, a person under 18 years of age who has never been married and never been declared an adult by a court (emancipated). (16) [(19)] Third-party resource--A person or organization, other than HHSC or a person living with a female [the] applicant or a client, who may be liable as a source of payment of the female appli-cant's or client's medical expenses, for example, a private health insur-ance company or liability insurance company [(for example, a h
	(15) [(18)] Minor--In accordance with the Texas Family Code, a person under 18 years of age who has never been married and never been declared an adult by a court (emancipated). (16) [(19)] Third-party resource--A person or organization, other than HHSC or a person living with a female [the] applicant or a client, who may be liable as a source of payment of the female appli-cant's or client's medical expenses, for example, a private health insur-ance company or liability insurance company [(for example, a h
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	(1) For purposes of subsection (a)(1)(A) of this section, a female [an] applicant is considered 18 years of age on the day of her 18th birthday and 44 years of age through the last day of the month of her 45th birthday. (2) For purposes of subsection (a)(1)(B) of this section, a female [an] applicant is considered 15 years of age the first day of the month of her 15th birthday and 17 years of age through the day before her 18th birthday. (3) A female applicant is ineligible for the HTW program if her applic
	(1) For purposes of subsection (a)(1)(A) of this section, a female [an] applicant is considered 18 years of age on the day of her 18th birthday and 44 years of age through the last day of the month of her 45th birthday. (2) For purposes of subsection (a)(1)(B) of this section, a female [an] applicant is considered 15 years of age the first day of the month of her 15th birthday and 17 years of age through the day before her 18th birthday. (3) A female applicant is ineligible for the HTW program if her applic
	(1) For purposes of subsection (a)(1)(A) of this section, a female [an] applicant is considered 18 years of age on the day of her 18th birthday and 44 years of age through the last day of the month of her 45th birthday. (2) For purposes of subsection (a)(1)(B) of this section, a female [an] applicant is considered 15 years of age the first day of the month of her 15th birthday and 17 years of age through the day before her 18th birthday. (3) A female applicant is ineligible for the HTW program if her applic
	(1) For purposes of subsection (a)(1)(A) of this section, a female [an] applicant is considered 18 years of age on the day of her 18th birthday and 44 years of age through the last day of the month of her 45th birthday. (2) For purposes of subsection (a)(1)(B) of this section, a female [an] applicant is considered 15 years of age the first day of the month of her 15th birthday and 17 years of age through the day before her 18th birthday. (3) A female applicant is ineligible for the HTW program if her applic
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	(f) Third party resources. All female applicants eligible for the HTW program must comply with §354.2313 of this title (relating to Duty of Applicant or Recipient to Inform and Cooperate). A female applicant with creditable health coverage or other third party resources that would pay for all or part of the costs of covered services may af-firm, in a manner satisfactory to HHSC, her belief that someone may retaliate against her or cause physical or emotional harm if she assists HHSC by providing information
	(f) Third party resources. All female applicants eligible for the HTW program must comply with §354.2313 of this title (relating to Duty of Applicant or Recipient to Inform and Cooperate). A female applicant with creditable health coverage or other third party resources that would pay for all or part of the costs of covered services may af-firm, in a manner satisfactory to HHSC, her belief that someone may retaliate against her or cause physical or emotional harm if she assists HHSC by providing information


	(e) Interviews. HHSC does not require an interview for pur-poses of an eligibility determination. A female [An] applicant may, however, request an interview for an initial or renewal application. (f) Identity. A female [An] applicant must verify her identity the first time she applies to receive covered services. (g) Citizenship. (1) If a female [an] applicant is a United States citizen, she must provide proof of citizenship. (2) If a female [the] applicant[,] who is otherwise eligible for the [to receive] 
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	(e) Interviews. HHSC does not require an interview for pur-poses of an eligibility determination. A female [An] applicant may, however, request an interview for an initial or renewal application. (f) Identity. A female [An] applicant must verify her identity the first time she applies to receive covered services. (g) Citizenship. (1) If a female [an] applicant is a United States citizen, she must provide proof of citizenship. (2) If a female [the] applicant[,] who is otherwise eligible for the [to receive] 


	(C) high cholesterol; (6) breast and cervical cancer screening and diagnostic ser-vices: (A) radiological procedures including mammograms; (B) screening and diagnosis of breast cancer; and (C) diagnosis and treatment of cervical dysplasia; (7) immunizations; (8) limited pharmacological treatment for postpartum de-pression; (9) health history and physical exam; and (10) covered HTW Plus services for clients who qualify for HTW Plus as described in §382.7(b) of this subchapter. [(1) health history and physica
	(C) high cholesterol; (6) breast and cervical cancer screening and diagnostic ser-vices: (A) radiological procedures including mammograms; (B) screening and diagnosis of breast cancer; and (C) diagnosis and treatment of cervical dysplasia; (7) immunizations; (8) limited pharmacological treatment for postpartum de-pression; (9) health history and physical exam; and (10) covered HTW Plus services for clients who qualify for HTW Plus as described in §382.7(b) of this subchapter. [(1) health history and physica
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	(C) blood glucose testing supplies; (D) glucose monitoring supplies; and (E) voice-integrated glucometers for women with dia-betes who are visually impaired; and (5) asthma management, including: (A) medications; and (B) supplies. (c) [(b)] Non-covered services in the [. Services not provided through] HTW program include: (1) counseling on and provision of abortion services; and [(2) counseling on and provision of emergency contracep-tives; and] (2) [(3)] other services that cannot be appropriately billed w
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	(C) does not use, display, or operate under a brand name, trademark, service mark, or registered identification mark of an organization that performs or promotes elective abortions. (c) Defining "promote." For purposes of subsection (b) of this section, the term "promote" means advancing, furthering, advocating, or popularizing elective abortion by, for example: (1) taking affirmative action to secure elective abortion ser-vices for an HTW client (such as making an appointment, obtaining consent for the ele
	(C) does not use, display, or operate under a brand name, trademark, service mark, or registered identification mark of an organization that performs or promotes elective abortions. (c) Defining "promote." For purposes of subsection (b) of this section, the term "promote" means advancing, furthering, advocating, or popularizing elective abortion by, for example: (1) taking affirmative action to secure elective abortion ser-vices for an HTW client (such as making an appointment, obtaining consent for the ele
	(C) does not use, display, or operate under a brand name, trademark, service mark, or registered identification mark of an organization that performs or promotes elective abortions. (c) Defining "promote." For purposes of subsection (b) of this section, the term "promote" means advancing, furthering, advocating, or popularizing elective abortion by, for example: (1) taking affirmative action to secure elective abortion ser-vices for an HTW client (such as making an appointment, obtaining consent for the ele



	Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 815-1887 ♦ ♦ ♦ 1 TAC §382.3, §382.11 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; Texas Government Code §531.033, which authorizes the Executive Commissi
	(a) Governing rules. This subchapter sets out rules governing the administration of the HHSC Family Planning Program (FPP). This program is separate from family planning services provided through Medicaid. (b) Authority. This subchapter is authorized generally by Senate Bill 200, 84th Legislature, Regular Session, 2015 [Texas Government Code §531.0201(a)(2)(C)], which transferred [transfers] client services functions performed by the Texas Department of State Health Services to HHSC and required [, and Texa
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	agreement, staffing agreement, management agreement, or collabora-tive practice agreement. (3) [(2)] Applicant--An individual applying to receive ser-vices under FPP, including a current client who is applying to renew. (4) [(3)] Budget group--Members of a household whose needs, income, resources, and expenses are considered in determining eligibility. (5) [(4)] Client--Any individual seeking assistance from an FPP health-care provider to meet their family planning goals. [(5) Contraceptive method--Any birt
	agreement, staffing agreement, management agreement, or collabora-tive practice agreement. (3) [(2)] Applicant--An individual applying to receive ser-vices under FPP, including a current client who is applying to renew. (4) [(3)] Budget group--Members of a household whose needs, income, resources, and expenses are considered in determining eligibility. (5) [(4)] Client--Any individual seeking assistance from an FPP health-care provider to meet their family planning goals. [(5) Contraceptive method--Any birt
	agreement, staffing agreement, management agreement, or collabora-tive practice agreement. (3) [(2)] Applicant--An individual applying to receive ser-vices under FPP, including a current client who is applying to renew. (4) [(3)] Budget group--Members of a household whose needs, income, resources, and expenses are considered in determining eligibility. (5) [(4)] Client--Any individual seeking assistance from an FPP health-care provider to meet their family planning goals. [(5) Contraceptive method--Any birt
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	(ii) a governing board or other body that controls the FPP [health-care] provider has no board members who are also mem-bers of the governing board of an entity that performs or promotes elec-tive abortions; (iii) accounting records that confirm that none of the funds used to pay for FPP services directly or indirectly support the performance or promotion of elective abortions by an affiliate; and (iv) display of signs and other media that identify FPP services and the absence of signs or materials promotin

	(2) Entities that contract with HHSC to provide additional services related to family planning that are separate from services ref-erenced in paragraph (1) of this subsection are reimbursed by HHSC in compliance with program standards, policy and procedures, and con-tract requirements unless payment is prohibited by law. (b) Claims procedures. An FPP [health-care] provider must comply with Chapter 354, Subchapter A, Divisions 1 and 5 of this title (relating to Medicaid Procedures for Providers and relating 
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	only as authorized by Texas Family Code, Chapter 32, or by federal law or regulations. (g) An [A] FPP [health-care] provider may not require consent for family planning services from the spouse of a married client. §382.127. FPP Services for Minors. (a) Minors must be provided individualized family planning counseling and family planning medical services that meet their spe-cific needs as soon as possible. (b) The FPP [health-care] provider must ensure that: (1) counseling for minors seeking family planning
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	line the rule for readability. The proposed amendments also for-mally codify the waiver of testing requirements for thoroughbreds as approved by the commission in the 413th Meeting on July 26,2022. The proposed amendments to not change any other testing or identification requirements. Section 49.7 sets requirements for individuals or laboratories performing EIA tests. The proposed amendments update the ci-tation to the relevant section in the Code of Federal Regulations. The proposed amendments to not chang
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	(1) The amendments will not create or eliminate a government program; (2) Implementation of the amendments will not require the cre-ation of new employee positions or the elimination of existing employee positions; (3) Implementation of the amendments will not increase future legislative appropriations to the commission; (4) The amendments will not increase or decrease the fees paid to the commission; (5) The amendments will not create a new rule; (6) The amendments do not expand, limit, or repeal existing 
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	Pursuant to §161.0602, entitled "Persons or Laboratories Per-forming Equine Infectious Anemia Tests," the commission shall adopt rules that require a person or laboratory to be approved by the commission if the person or laboratory performs an offi-cial equine infectious anemia test. Pursuant to §161.113, entitled "Testing or Treatment of Live-stock," if the commission requires testing or vaccination under this subchapter, the testing or vaccination must be performed by an accredited veterinarian or qualifi


	brand, freeze-marking brand, [or a] hoof brand, or as approved by the commission. For a freeze [Freeze] or hot-iron [Hot-Iron] brand, the "P" brand must be not less than two inches high and shall be applied to the left shoulder or left side of the neck of the reactor. For a hoof brand, the "P" brand must be applied to the front left hoof and reapplied as necessary to maintain visibility; (B) Using an identification device or a unique tattoo, approved by the commission [Commission], that provides unique iden
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	16 TAC §§110.12, 110.21, 110.70 The Texas Department of Licensing and Regulation (Depart-ment) proposes amendments to existing rules at 16 Texas Administrative Code (TAC), Chapter 110, §§110.12, 110.21, and 110.70, regarding the Athletic Trainers program. These proposed changes are referred to as "proposed rules." EXPLANATION OF AND JUSTIFICATION FOR THE RULES The rules under 16 TAC, Chapter 110, implement Texas Occu-pations Code, Chapter 451, Athletic Trainers. The proposed rules implement House Bill (HB) 
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	tions in costs to state or local government as a result of enforc-ing or administering the proposed rules. The activities required to implement the proposed rule changes, if any, are one-time program administration tasks that are routine in nature, such as modifying or revising publications and/or website information. The proposed rules will not necessitate an increase in personnel or resources and therefore will not result in an increase in costs to the State. Tony Couvillon, Policy Research and Budget Ana
	the availability of athletic trainers to rural communities, nor will the rule increase the cost of athletic training services in rural communities. Additionally, the proposed rules do not impose additional requirements on licensees located in rural commu-nities. Because the agency has determined that the proposed rule will have no adverse economic effect on small businesses, micro-businesses, or rural communities, preparation of an Eco-nomic Impact Statement and a Regulatory Flexibility Analysis, as detaile
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	12157, Austin, Texas 78711. The deadline for comments is 30 days after publication in the Texas Register. STATUTORY AUTHORITY The proposed rules are proposed under Texas Occupations Code, Chapters 51 and 451, which authorize the Texas Commis-sion of Licensing and Regulation, the Department's governing body, to adopt rules as necessary to implement these chapters and any other law establishing a program regulated by the Department. The statutory provisions affected by the proposed rules are those set forth i
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	(3) The apprenticeship must be completed in a college or university's intercollegiate sports program. A maximum of 240 hours of the 720 hours may be earned at an affiliated setting which the college or university's athletic trainer has approved. An affiliated setting may be any setting where athletic training takes place. No more than 120 hours may be earned at one affiliated setting. (d) -(h) (No change.) §110.70. Standards of Conduct. (a) An athletic trainer, when carrying out the practice of ath-letic tr
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	Proposed amendments throughout the chapter update citations and references and restructure sentences to use active voice. Other proposed amendments throughout the chapter replace "in-dividual" with "client" for consistency. The proposed amendment to §559.1, Purpose, removes require-ments for a Day Activity and Health Services (DAHS) facility contracting with DADS to provide DAHS under Title XIX or Ti-tle XX of the Social Security Act. These requirements are in 40 TAC Chapter 98, Day Activity and Health Serv
	The proposed repeal of §559.18, Time Periods for Processing Licensing Applications, deletes the rule as no longer necessary because the content of the rule has been added to proposed new §559.15, Time Periods for Processing Licensing Applications. The proposed repeal of §559.19, Criteria for Denying a License or Renewal of a License, deletes the rule as no longer necessary because the content of the rule has been added to proposed new §559.31, Criteria for Denying a License or Renewal of a License. Proposed

	license holders that wish to decrease the licensed capacity of the facility to provide notification via the online portal. Proposed new §559.37, Fees, relocates the rules from proposed repealed §559.21, License Fees and §559.22, Plan Review Fees, and updates citations and references. The proposed new rule requires payment of fees in accordance with the options available in the online portal and removes the option of payment for a two-year license. Proposed new §559.39, Voluntary Closure, creates a new sec-t
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	§559.62(c) content added to §559.63, Infection Prevention and Control; §559.62(d) content added to §559.65, Staff Re-sponsibilities; §559.62(e) content added to §559.67, Training; §559.62(f) content added to §559.69, Medications; §559.62(g) content added to §559.71, Accident, Injury, or Acute Illness; and §559.62(h) content added to §559.73, Menus. The proposed repeal of §559.63, Peer Review, deletes the rule as no longer necessary because the content of the rule has been added to proposed new §559.77, Peer
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	The proposed amendment to §559.81, Procedural Require-ments, implements H.B. 4696, requiring HHSC to perform an inspection as soon as feasible but not later than the 14th day af-ter the date HHSC receives a complaint alleging abuse, neglect, or exploitation (ANE) rather than not later than the 30th day. H.B. 4696 also provides that if a complaint does not allege ANE, HHSC must investigate the complaint not later than the 45th day after the complaint is received. The amendment requires facilities that mainta
	The proposed repeal of §559.95, Confidentiality, deletes the rule as no longer necessary because the content of the rule has been added to proposed new §559.99, Confidentiality. Proposed new §559.95, Complaint Investigation, relocates the rule from proposed repealed §559.93, Complaint Investigation, and updates citations and references. Proposed new §559.97, Investigations of Complaints, relocates the rule from proposed repealed §559.94, Investigations of Com-plaints, and updates citations and references. P

	(1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in future legislative appropriations; (4) the proposed rules will not affect fees paid to HHSC; (5) the proposed rules will create a new regulation; (6) the proposed rules will expand and repeal existing regula-tions; (7) the proposed rules will not change the numbe
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	Commission, Mail Code E-370, 701 W. 51st Street, Austin, Texas 78751, or by email to HHSCLTCRRules@hhs.texas.gov. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comment period; or (3) emailed before midnight on the last day of the comment period. If the last day to submit comments fall
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	(A) partnership, each partner of the partnership; (B) corporation, each officer, director, principal stock-holder, and subsidiary; and each person with a disclosable interest; (C) natural person, includes each: (i) person's spouse; (ii) partnership and each partner thereof, of which said person or any affiliate of said person is a partner; and (iii) corporation in which the person is an officer, di-rector, principal stockholder, or person with a disclosable interest. (5) Alzheimer's disease and related diso
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	(15) DAHS--Day activity and health services. Health, so-cial, and related support services as defined in this section. (16) DAHS facility--A facility that provides services through a day activity and health services program on a daily or regular basis, but not overnight, to four or more elderly persons or persons with disabilities who are not related to the owner of the facility by blood, marriage, or adoption. (17) DAHS program--A structured, comprehensive pro-gram offered by a DAHS facility that is design
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	(33) Functional impairment--A condition that requires as-sistance with one or more personal care services. (34) Health assessment--An assessment of an individual by a facility used to develop the individual's plan of care. (35) Health services--Services that include personal care, nursing, and therapy services. (A) Personal care services include: (i) bathing; (ii) dressing; (iii) preparing meals; (iv) feeding; (v) grooming; (vi) taking self-administered medication; (vii) toileting; (viii) ambulation; and (i
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	(D) housing and urban environment services, including public housing; (E) income transfer services, including: (i) Temporary Assistance for Needy Families; and (ii) Supplemental Nutrition Assistance Program; and (F) justice and public safety services, including: (i) parole and probation; and (ii) rehabilitation. (38) Human service program--An intentional, organized, ongoing effort designed to provide good to others. The characteris-tics of a human service program are: (A) dependent on public resources and a
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	(46) LVN--Licensed vocational nurse. A person licensed by the Texas Board of Nursing who works under the supervision of an RN or a physician. (47) Management services--Services provided under con-tract between the owner of a facility and a person to provide for oper-ation of a facility, including administration, staffing, maintenance, and delivery of services. Management services do not include contracts solely for maintenance, laundry, or food services. (48) Manager--A person who has a contractual relation
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	(D) managing health care during acute and chronic phases of illness; (E) guiding and counseling individuals and families; and (F) referral to physicians, other health care providers, and community resources when appropriate. (61) Online portal--A secure portal provided on the HHSC website for licensure activities, including for a DAHS facility applicant to submit licensure applications and information. (62) Pattern of violation--Repeated, but not widespread in scope, failures of a facility to comply with Te
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	practices in preparation of food and beverage, or care of personal belongings. (73) Semi-ambulatory--Mobility relying on a walker, crutch, cane, or other physical object, or independent use of wheel-chair. (74) Serious injury--An injury requiring emergency medi-cal intervention or treatment by medical personnel, either at a facility or at an emergency room or medical office. (75) Social activities--Therapeutic, educational, cultural enrichment, recreational, and other activities in a facility or in the comm
	practices in preparation of food and beverage, or care of personal belongings. (73) Semi-ambulatory--Mobility relying on a walker, crutch, cane, or other physical object, or independent use of wheel-chair. (74) Serious injury--An injury requiring emergency medi-cal intervention or treatment by medical personnel, either at a facility or at an emergency room or medical office. (75) Social activities--Therapeutic, educational, cultural enrichment, recreational, and other activities in a facility or in the comm
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	The repeal implements Texas Government Code §531.0055 and Texas Human Resources Code, Chapter 103. §559.2. Definitions. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 26, 2024. TRD-202400837 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 438-3161 ♦ ♦ ♦ 
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	(1) the applicant or license holder: (2) a person with a disclosable interest; (3) an affiliate of the applicant or license holder; (4) controlling parties, such as a director or manager; and (5) anyone disclosed in the application in accordance with the instructions provided with the application [a manager]. (f) HHSC issues a license if it finds that the applicant [DAHS facility], and all persons [any person] described in subsection (e) of this section, meet [meets] all requirements of this chapter. The li
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	(d) Except as provided in subsection (e) of this section, HHSC issues or denies a license within 30 days after the receipt of a complete application or within 30 days before the expiration date of the license. HHSC may delay an action on an application for renewal of a license for up to six months if the facility is subject to a proposed or pending licensure termination action on or within 30 days before the expiration date of the license. Issuing the license constitutes HHSC's official writ-ten notice to t
	(d) Except as provided in subsection (e) of this section, HHSC issues or denies a license within 30 days after the receipt of a complete application or within 30 days before the expiration date of the license. HHSC may delay an action on an application for renewal of a license for up to six months if the facility is subject to a proposed or pending licensure termination action on or within 30 days before the expiration date of the license. Issuing the license constitutes HHSC's official writ-ten notice to t





	must upload a copy of the written notice sent to the local health author-ity notifying them of the increase in capacity into the capacity increase application submitted through the online portal. HHSC approves the application only if the facility is found to be in compliance with the standards. Upon approval, the HHSC Regulatory Licensing and Cre-dentialing Section issues a license with the increased capacity. (3) Change of ownership. The applicant for a change of ownership license must provide to HHSC a co
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	the application submission requirements in §559.11 of this subchap-ter (relating to Criteria for Licensing) and §559.13 of this subchapter, HHSC staff conduct an on-site LSC inspection of the facility to deter-mine if the facility meets the applicable physical plant requirements in Subchapter C of this chapter (relating to Facility Construction Proce-dures). (d) If the applicant fails to meet the licensure requirements within 120 days after the initial LSC inspection, HHSC denies the ap-plication for a lice
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	(2) submits an incomplete application to HHSC through the online portal and uploads a letter explaining the circumstances that prevented the inclusion of the missing information, and HHSC receives the incomplete application and letter no later than the 45th day before the expiration date of the current license; or (3) submits a complete application or an incomplete appli-cation through the online portal with a letter uploaded into the appli-cation explaining the circumstances that prevented the inclusion of
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	(c) The applicant must submit to HHSC through the online portal: (1) a complete application for a license in accordance with HHSC instructions and §559.11 of this subchapter (relating to Criteria for Licensing) or an incomplete application with a letter explaining the circumstances that prevented the inclusion of the missing information; (2) the application fee, in accordance with §559.37 of this subchapter (relating to Fees); and (3) a signed and notarized Change of Ownership Transfer Affidavit, HHSC Form 
	(c) The applicant must submit to HHSC through the online portal: (1) a complete application for a license in accordance with HHSC instructions and §559.11 of this subchapter (relating to Criteria for Licensing) or an incomplete application with a letter explaining the circumstances that prevented the inclusion of the missing information; (2) the application fee, in accordance with §559.37 of this subchapter (relating to Fees); and (3) a signed and notarized Change of Ownership Transfer Affidavit, HHSC Form 
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	(2) every person with a disclosable interest in the new li-cense holder had a disclosable interest in the former license holder. (j) HHSC, in its sole discretion, may conduct an on-site Life Safety Code inspection after issuing a temporary change of ownership license. (k) If the applicant, all controlling persons, and all persons dis-closed in the application satisfy all applicable requirements for a li-cense in §§559.11, 559.19, and 559.31 of this subchapter, and the fa-cility passes the change of ownershi
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	§559.31. Criteria for Denying a License or Renewal of a License. (a) HHSC may deny an initial license or refuse to renew a li-cense if any person described in §559.11(e) of this subchapter (relating to Criteria for Licensing): (1) is subject to denial or refusal as described in Chapter 560 of this title (relating to Denial or Refusal of License) during the time frames described in that chapter; (2) substantially fails to comply with the requirements de-scribed in §559.42 of this chapter (relating to Safety)
	§559.31. Criteria for Denying a License or Renewal of a License. (a) HHSC may deny an initial license or refuse to renew a li-cense if any person described in §559.11(e) of this subchapter (relating to Criteria for Licensing): (1) is subject to denial or refusal as described in Chapter 560 of this title (relating to Denial or Refusal of License) during the time frames described in that chapter; (2) substantially fails to comply with the requirements de-scribed in §559.42 of this chapter (relating to Safety)


	(1) revocation of a license to operate a health care facility, nursing facility, assisted living facility, or similar facility in any state; (2) debarment or exclusion from the Medicare or Medicaid programs by the federal government or a state; or (3) a court injunction prohibiting any person described in §559.11(e) of this subchapter from operating a facility. (d) Only final actions are considered for purposes of subsec-tion (a)(7) of this section and subsection (c) of this section. An action is final when
	(1) revocation of a license to operate a health care facility, nursing facility, assisted living facility, or similar facility in any state; (2) debarment or exclusion from the Medicare or Medicaid programs by the federal government or a state; or (3) a court injunction prohibiting any person described in §559.11(e) of this subchapter from operating a facility. (d) Only final actions are considered for purposes of subsec-tion (a)(7) of this section and subsection (c) of this section. An action is final when
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	(2) Upon receipt of the notification, HHSC issues a new license with the desired capacity indicated in the notification. §559.37. Fees. (a) License Fees. (1) The license fee is $75 for a three-year license. The fee must be paid with each initial application, change of ownership appli-cation, and application for license renewal. A facility or applicant must pay fees in accordance with the options available in the online portal. (2) An applicant for license renewal who submits an appli-cation during the 45-da
	(2) Upon receipt of the notification, HHSC issues a new license with the desired capacity indicated in the notification. §559.37. Fees. (a) License Fees. (1) The license fee is $75 for a three-year license. The fee must be paid with each initial application, change of ownership appli-cation, and application for license renewal. A facility or applicant must pay fees in accordance with the options available in the online portal. (2) An applicant for license renewal who submits an appli-cation during the 45-da


	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §103.004 and §103.005, which respectively provide that the Executive Commissioner of HHSC shall adopt rules for implementing Texas Human Resources Code, Chapter 103, and adopt rules for licensing and setting standards for facilities licensed under Texas Human Resources Code, Chapter 103. The repeals implement Texas Government Code §531.0055 and Texas Human Resources
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	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §103.004 and §103.005, which respectively provide that the Executive Commissioner of HHSC shall adopt rules for implementing Texas Human Resources Code, Chapter 103, and adopt rules for licensing and setting standards for facilities licensed under Texas Human Resources Code, Chapter 103. The repeals implement Texas Government Code §531.0055 and Texas Human Resources

	The new sections implement Texas Government Code §531.0055 and Texas Human Resources Code, Chapter 103. §559.50. Purpose. For purposes of this subchapter, the term, "communicable diseases" has the meaning assigned to it in 25 TAC Chapter 97 (relating to Commu-nicable Diseases). §559.51. Compliance. (a) For purposes of this section, "reportable conduct" includes: (1) abuse or neglect that causes or may cause death or harm to a client; (2) sexual abuse of a client; (3) financial exploitation of a client in th
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	(7) comply with all applicable provisions of Texas Human Resource Code, Chapter 102. §559.52. Client Rights. A facility must ensure that all adult clients receiving services provided by the facility are guaranteed the following rights. (1) The facility must ensure that the facility's policies and procedures: (A) enable a client to exercise his or her rights; (B) promote the highest practicable quality of life for all clients and not deliberately or inadvertently prohibit a client from exercising the rights 
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	(9) A client has the right to be treated with respect, cour-tesy, consideration, and recognition of his or her dignity and individual-ity, without regard to race, religion, national origin, sex, age, disability, marital status, or source of payment. This means that the client: (A) has the right to make individualized choices regard-ing personal affairs, care, benefits, schedules and activities, and ser-vices; (B) has the right to be free from abuse, neglect, and ex-ploitation; (C) has the right, if protecti
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	(A) whether the client is entitled to benefits under Medi-care or Medicaid related to DAHS services; and (B) which items and services are covered by these bene-fits, including items or services for which the client may not be charged. (20) A client has the right to execute an advance direc-tive, under Texas Health and Safety Code, Chapter 166, or designate a guardian in advance of need to make decisions regarding the client's health care should the client become incapacitated. §559.53. Maintenance of Polici
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	(1) report to HHSC via the online portal, or by speaking with an HHSC agent at 1-800-458-9858, upon learning of alleged abuse or neglect of a client and submit an investigation report to HHSC no later than the fifth working day after the initial report; (2) maintain incident reports as required by §559.75 of this subchapter (relating to Client Records); (3) ensure the confidentiality of individual client records and other information related to clients; and (4) inform the client, or client's responsible par
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	(D) individual characteristics and needs; (E) community resources; (F) basic infection prevention and control measures; (G) emergency preparedness and response; (H) basic emergency first aid, such as cardiopulmonary resuscitation or choking; or (I) federal laws, such as Americans with Disabilities Act, Civil Rights Act of 1991, Rehabilitation Act of 1993, and Family and Medical Leave Act of 1993. (3) The activities director may fulfill the function of direc-tor if the activities director meets the qualifica
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	(d) Attendants. An attendant must be at least 18 years of age and may be employed as a driver, aide, food service worker, janitor, housekeeper, or laundry services worker. (1) If a facility employs a driver, the driver must have a current operator's license, issued by the Texas Department of Public Safety, that is appropriate for the class of vehicle used to transport clients. (2) If an attendant handles food in the facility, the attendant must meet the requirements of the Texas Department of State Health S
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	(3) If the facility knows or suspects an employee has con-tracted a communicable disease that is transmissible to clients through food handling or direct client care, the facility must exclude the em-ployee from providing these services for the applicable period of com-municability. (4) The facility must maintain evidence of compliance with local and state health codes and ordinances regarding employee and client health status. (5) The facility must immediately report the name of any client with a reportabl
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	(4) determines whether self-administered medications have been appropriately taken, applied, or used; (5) enters, dates, and signs monthly progress notes on med-ical care provided; (6) administers medication and treatments; (7) provides health education; (8) maintains medical records; and (9) oversees implementation of the facility's infection pre-vention and control policies. (c) The activities director: (1) plans and directs the daily program of activities, includ-ing physical fitness exercises or other r
	(4) determines whether self-administered medications have been appropriately taken, applied, or used; (5) enters, dates, and signs monthly progress notes on med-ical care provided; (6) administers medication and treatments; (7) provides health education; (8) maintains medical records; and (9) oversees implementation of the facility's infection pre-vention and control policies. (c) The activities director: (1) plans and directs the daily program of activities, includ-ing physical fitness exercises or other r
	(4) determines whether self-administered medications have been appropriately taken, applied, or used; (5) enters, dates, and signs monthly progress notes on med-ical care provided; (6) administers medication and treatments; (7) provides health education; (8) maintains medical records; and (9) oversees implementation of the facility's infection pre-vention and control policies. (c) The activities director: (1) plans and directs the daily program of activities, includ-ing physical fitness exercises or other r
	(4) determines whether self-administered medications have been appropriately taken, applied, or used; (5) enters, dates, and signs monthly progress notes on med-ical care provided; (6) administers medication and treatments; (7) provides health education; (8) maintains medical records; and (9) oversees implementation of the facility's infection pre-vention and control policies. (c) The activities director: (1) plans and directs the daily program of activities, includ-ing physical fitness exercises or other r




	consultation when clients are present in the facility. The RN consultant may provide the following types of assistance: (1) review plans of care and suggest changes, if appropri-ate; (2) assess clients' health conditions; (3) consult with the LVN in solving problems involving care and service planning; (4) counsel clients on health needs; (5) train, consult, and assist the LVN to maintain proper medical records; and (6) provide in-service training for direct service staff. §559.67. Training. (a) Initial tra
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	(H) basic infection prevention and control measures; and (I) fall prevention. (2) A facility must practice evacuation procedures with staff and individuals at least once a month and document evacuation results in the facility records. (3) The facility must ensure that direct service staff main-tain current certification in CPR. (c) Policy for clients with Alzheimer's disease or a related dis-order. A facility must adopt, implement, and enforce a written policy that: (1) requires direct service staff who pro
	(H) basic infection prevention and control measures; and (I) fall prevention. (2) A facility must practice evacuation procedures with staff and individuals at least once a month and document evacuation results in the facility records. (3) The facility must ensure that direct service staff main-tain current certification in CPR. (c) Policy for clients with Alzheimer's disease or a related dis-order. A facility must adopt, implement, and enforce a written policy that: (1) requires direct service staff who pro
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	(5) obtaining medications from a pharmacy; and (6) listing on the client's medication profile record the med-ication name, strength, dosage, amount received, directions for use, route of administration, prescription number, pharmacy name, and the date each medication was issued by the pharmacy. (c) Self-administration. (1) A nurse must counsel a client who self-administers medication or treatment at least once per month to ascertain if the client continues to be able to self-administer the medication or tre
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	(A) a registered pharmacist licensed in the State of Texas; (B) a local pharmacy on-site medication drop-off box; or (C) a local law enforcement or community drug take-back program. (3) A facility must inventory and store medications await-ing disposal separate from current client medications. (4) A facility must dispose of needles and hypodermic sy-ringes with needles attached as required by 25 TAC Chapter 1, Sub-chapter K (relating to the Definition, Treatment, and Disposition of Special Waste from Health
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	(C) for treatment, payment, or health care operations, as permitted by and in compliance with applicable law; or (D) for public health activities, reporting of abuse, ne-glect, or domestic violence, health oversight activities, judicial and ad-ministrative proceedings, law enforcement purposes, organ donation purposes, research purposes, or to coroners, medical examiners, funeral directors, or to avert a serious threat to health or safety as permitted by and in compliance with applicable law. (b) Destructio
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	(D) does not include a situation that arises from the medical condition of a client such as cardiac arrest, obstructed airway, cerebrovascular accident. (3) Emergency management coordinator (EMC)--The per-son appointed by the local mayor or county judge to plan, coordinate, and implement public health emergency preparedness planning and re-sponse within the local jurisdiction. (4) Emergency preparedness coordinator (EPC)--The facil-ity staff person with the responsibility and authority to direct, control, a
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	authority to manage the facility's response to an emergency situation in accordance with the plan; (B) designates by name or title the alternate EPC who is the facility staff person with the authority to act as the EPC if the EPC is unable to serve in that capacity; (C) documents the name and contact information for the local EMC for the area where the facility is located, as identified by the office of the local mayor or county judge; and (D) documents coordination with the local EMC as re-quired by the lo
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	(ii) electronically via the online portal on the HHSC form titled HHSC Provider Investigation Report, within five working days after the facility makes the telephone report required by clause (i) of this subparagraph. (4) Sheltering-in-place. A facility's plan must contain a section that includes procedures to shelter clients in place during an emergency situation. (5) Evacuation. A facility's plan must contain a section for evacuation that: (A) requires posting building evacuation routes promi-nently throu
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	(B) identifies facility staff authorized to drive a vehicle during an evacuation; (C) establishes alternate transportation arrangements if the vehicles or contracted transportation described in subparagraph (A) of this paragraph are not available; (D) includes procedures for safely transporting oxygen tanks currently being used by clients and any extra oxygen tanks that may be needed during an evacuation; and (E) includes procedures that will ensure: (i) safe transport of records, food, water, equipment, an
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	(F) evacuation of smoke compartment; (G) preparation of floors and building for evacuation; and (H) fire extinguishment; (2) include procedures to contact HHSC by telephone, at 1-800-458-9858, within 24-hours after a fire in accordance with §559.42 of this chapter (relating to Safety); and (3) include procedures to submit to HHSC, within 15 days after the fire, the form Fire Report for Long Term Care Facilities; (4) include in the fire safety plan the provisions described in the Operating Features section o
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	26 TAC §559.61 -559.64 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §103.004 and §103.005, which respectively provide that the Executive Commissioner of HHSC shall adopt rules for implementing Texas Human Resources Code, Chapter 103, and adopt rules for licensing and setting standar
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	[(b) An inspection may be conducted by a surveyor.] (b) [(c)] Generally, all inspections, surveys, complaint inves-tigations, and other visits, whether routine or nonroutine, made for the purpose of determining the appropriateness of client care and day-to-day operations of a facility are [will be] unannounced. Any exceptions must be justified. (c) [(d)] Certain visits may be announced, including initial architectural inspections, visits to determine the progress of physical plant construction or repairs, e
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	(h) [(i)] HHSC inspects a facility at least once every two years after the initial inspection. §559.83. Determinations and Actions Pursuant to Inspections. (a) HHSC determines if a facility meets the licensing rules, including both physical plant and facility operation requirements. (b) Violations of regulations are listed on forms designed for the purpose of the inspection. (c) At the conclusion of an inspection or survey, any viola-tions are discussed in an exit conference with the facility's manage-ment.
	(h) [(i)] HHSC inspects a facility at least once every two years after the initial inspection. §559.83. Determinations and Actions Pursuant to Inspections. (a) HHSC determines if a facility meets the licensing rules, including both physical plant and facility operation requirements. (b) Violations of regulations are listed on forms designed for the purpose of the inspection. (c) At the conclusion of an inspection or survey, any viola-tions are discussed in an exit conference with the facility's manage-ment.

	(2) an injunction to restrain a person from a violation or threatened violation of the requirements or any other law affecting clients if HHSC reasonably believes that the violation or threatened violation creates a threat to the health and safety of a client. §559.87. Procedures for Inspection of Public Records. (a) Procedures for inspection of public records are in accor-dance with Texas Government Code, Chapter 552, and as further de-scribed in this section. (b) The HHSC Regulatory Services Division is r
	(2) an injunction to restrain a person from a violation or threatened violation of the requirements or any other law affecting clients if HHSC reasonably believes that the violation or threatened violation creates a threat to the health and safety of a client. §559.87. Procedures for Inspection of Public Records. (a) Procedures for inspection of public records are in accor-dance with Texas Government Code, Chapter 552, and as further de-scribed in this section. (b) The HHSC Regulatory Services Division is r
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	licensing and setting standards for facilities licensed under Texas Human Resources Code, Chapter 103. The amendment and new sections implement Texas Govern-ment Code §531.0055 and Texas Human Resources Code, Chapter 103. §559.91. Definitions of Abuse, Neglect, and Exploitation. For purposes of this subchapter, the definitions of abuse, neglect, and exploitation are those found in Chapter 48, Human Resources Code, and §559.3 [§98.1] of this chapter [title] (relating to Definitions). §559.93. Abuse, Neglect,
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	§559.99. Confidentiality. All reports, records, communications, and working papers used or de-veloped by HHSC in an investigation are confidential and may be re-leased only as provided in this section. (1) HHSC may furnish the final written investigation re-port on cases to the district attorney and law enforcement agencies ex-ercising jurisdiction if the investigation reveals abuse that is a criminal offense. HHSC may provide to another state agency or governmen-tal entity information that is necessary for
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	The repeals implement Texas Government Code §531.0055 and Texas Human Resources Code, Chapter 103. §559.92. Abuse, Neglect, or Exploitation Reportable to DADS by Fa-cilities. §559.93. Complaint Investigation. §559.94. Investigations of Complaints. §559.95. Confidentiality. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 26, 2024. TRD-202400845 Karen Ray Chief 


	formal hearing procedures in 1 TAC Chapter 357, Subchapter I. The suspension takes effect when the deadline for appeal of the suspension passes unless the facility appeals the suspension. If the facility appeals the suspension, the status of the license holder is preserved until final disposition of the contested matter. The license holder must return the license to HHSC within 72 hours of passing the appeal deadline or, if an appeal is filed, the final disposition of the appeal. (e) The suspension remains 
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	(d) A licensee whose facility is closed under this section is en-titled to request a formal administrative hearing under HHSC's formal hearing procedures in 1 TAC Chapter 357, Subchapter I (relating to Hearings Under the Administrative Procedure Act), but a request for an administrative hearing does not suspend the effectiveness of the or-der. (e) When an emergency suspension has been ordered and the conditions in the facility indicate that clients should be relocated, the following requirements apply. (1) 
	(d) A licensee whose facility is closed under this section is en-titled to request a formal administrative hearing under HHSC's formal hearing procedures in 1 TAC Chapter 357, Subchapter I (relating to Hearings Under the Administrative Procedure Act), but a request for an administrative hearing does not suspend the effectiveness of the or-der. (e) When an emergency suspension has been ordered and the conditions in the facility indicate that clients should be relocated, the following requirements apply. (1) 
	(d) A licensee whose facility is closed under this section is en-titled to request a formal administrative hearing under HHSC's formal hearing procedures in 1 TAC Chapter 357, Subchapter I (relating to Hearings Under the Administrative Procedure Act), but a request for an administrative hearing does not suspend the effectiveness of the or-der. (e) When an emergency suspension has been ordered and the conditions in the facility indicate that clients should be relocated, the following requirements apply. (1) 
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	(1) violates Texas Human Resources Code, Chapter 103, a rule, standard, or order adopted under this chapter, or a term of a license issued under this chapter; (2) makes a false statement of a material fact that the facil-ity knows or should know is false: (A) on an application for a license or a renewal of a license or in an attachment to the application; or (B) with respect to a matter under investigation by HHSC; (3) refuses to allow an HHSC representative to inspect: (A) a book, record, or file required 
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	(A) a pattern of violation that results in actual harm; (B) widespread in scope and results in actual harm; (C) widespread in scope, constitutes a potential for more than minimal harm, and relates to: (i) staffing, including staff ratio, health, and training under §559.61 of this chapter (relating to Staffing Ratio and Hours), §559.63 of this chapter (relating to Infection Prevention and Control), and §559.67 of this chapter (relating to Training); (ii) administration of medication under §559.69 of this cha
	(A) a pattern of violation that results in actual harm; (B) widespread in scope and results in actual harm; (C) widespread in scope, constitutes a potential for more than minimal harm, and relates to: (i) staffing, including staff ratio, health, and training under §559.61 of this chapter (relating to Staffing Ratio and Hours), §559.63 of this chapter (relating to Infection Prevention and Control), and §559.67 of this chapter (relating to Training); (ii) administration of medication under §559.69 of this cha
	(A) a pattern of violation that results in actual harm; (B) widespread in scope and results in actual harm; (C) widespread in scope, constitutes a potential for more than minimal harm, and relates to: (i) staffing, including staff ratio, health, and training under §559.61 of this chapter (relating to Staffing Ratio and Hours), §559.63 of this chapter (relating to Infection Prevention and Control), and §559.67 of this chapter (relating to Training); (ii) administration of medication under §559.69 of this cha
	(A) a pattern of violation that results in actual harm; (B) widespread in scope and results in actual harm; (C) widespread in scope, constitutes a potential for more than minimal harm, and relates to: (i) staffing, including staff ratio, health, and training under §559.61 of this chapter (relating to Staffing Ratio and Hours), §559.63 of this chapter (relating to Infection Prevention and Control), and §559.67 of this chapter (relating to Training); (ii) administration of medication under §559.69 of this cha
	(A) a pattern of violation that results in actual harm; (B) widespread in scope and results in actual harm; (C) widespread in scope, constitutes a potential for more than minimal harm, and relates to: (i) staffing, including staff ratio, health, and training under §559.61 of this chapter (relating to Staffing Ratio and Hours), §559.63 of this chapter (relating to Infection Prevention and Control), and §559.67 of this chapter (relating to Training); (ii) administration of medication under §559.69 of this cha





	(B) the date on which the facility must complete the plan of correction to avoid assessment of the administrative penalty; and (4) a statement that the facility has a right to an adminis-trative hearing on the occurrence of the violation, the amount of the penalty, or both. (k) Not later than 20 days after the date on which a facility receives a written notice of a preliminary report, the facility may: (1) give HHSC written notice that the facility agrees with HHSC report and consents to the recommended pen
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	(t) The executive commissioner or designee provides notice of the findings made under subsection (s) of this section to the facility charged with a violation. If the executive commissioner finds that a vi-olation has occurred, the executive commissioner or designee provides written notice to the facility of: (1) the findings; (2) the amount of the administrative penalty; (3) the rate of interest payable on the penalty and the date on which interest begins to accrue; and (4) the facility's right to judicial 
	(t) The executive commissioner or designee provides notice of the findings made under subsection (s) of this section to the facility charged with a violation. If the executive commissioner finds that a vi-olation has occurred, the executive commissioner or designee provides written notice to the facility of: (1) the findings; (2) the amount of the administrative penalty; (3) the rate of interest payable on the penalty and the date on which interest begins to accrue; and (4) the facility's right to judicial 
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	Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 438-3161 ♦ ♦ ♦ 26 TAC §§559.102 -559.105 STATUTORY AUTHORITY The repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §103.004 and §103.005, which respectively 
	a facility that was constructed or previously used for the con-finement of adult offenders only after TJJD has determined the facility has been appropriately retrofitted to comply with related standards; and (2) TJJD will maintain a list of pre-approved fa-cilities. The amendments to §341.204 will also include adding that, if the facility is not on the list of pre-approved facilities, the juvenile board or juvenile probation department must request approval from TJJD and submit any information TJJD needs in
	a facility that was constructed or previously used for the con-finement of adult offenders only after TJJD has determined the facility has been appropriately retrofitted to comply with related standards; and (2) TJJD will maintain a list of pre-approved fa-cilities. The amendments to §341.204 will also include adding that, if the facility is not on the list of pre-approved facilities, the juvenile board or juvenile probation department must request approval from TJJD and submit any information TJJD needs in
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	The amended section is proposed under §242.003, Human Re-sources Code, which requires the board to adopt rules appropri-ate to properly accomplish TJJD's functions and to adopt rules for governing TJJD schools, facilities, and programs. The amended section is also proposed under §203.018, Hu-man Resources Code (as amended by SB 1727, 88th Legisla-ture, Regular Session), which allows probation departments and TJJD to use facilities previously constructed or used for adult of-fenders, if TJJD determines the f
	The amended section is proposed under §242.003, Human Re-sources Code, which requires the board to adopt rules appropri-ate to properly accomplish TJJD's functions and to adopt rules for governing TJJD schools, facilities, and programs. The amended section is also proposed under §203.018, Hu-man Resources Code (as amended by SB 1727, 88th Legisla-ture, Regular Session), which allows probation departments and TJJD to use facilities previously constructed or used for adult of-fenders, if TJJD determines the f
	The amended section is proposed under §242.003, Human Re-sources Code, which requires the board to adopt rules appropri-ate to properly accomplish TJJD's functions and to adopt rules for governing TJJD schools, facilities, and programs. The amended section is also proposed under §203.018, Hu-man Resources Code (as amended by SB 1727, 88th Legisla-ture, Regular Session), which allows probation departments and TJJD to use facilities previously constructed or used for adult of-fenders, if TJJD determines the f

	SUBCHAPTER B. PRE-ADJUDICATION AND POST-ADJUDICATION SECURE FACILITY STANDARDS 37 TAC §343.206 The Texas Juvenile Justice Department (TJJD) proposes to amend 37 TAC §343.206, concerning certification and registra-tion of facility. SUMMARY OF CHANGES The amendments to §343.206 will include adding that: (1) TJJD will not register a facility that was constructed or previously used for the confinement of adult offenders unless TJJD determines the facility has been appropriately retrofitted to comply with re-lat
	SUBCHAPTER B. PRE-ADJUDICATION AND POST-ADJUDICATION SECURE FACILITY STANDARDS 37 TAC §343.206 The Texas Juvenile Justice Department (TJJD) proposes to amend 37 TAC §343.206, concerning certification and registra-tion of facility. SUMMARY OF CHANGES The amendments to §343.206 will include adding that: (1) TJJD will not register a facility that was constructed or previously used for the confinement of adult offenders unless TJJD determines the facility has been appropriately retrofitted to comply with re-lat
	SUBCHAPTER B. PRE-ADJUDICATION AND POST-ADJUDICATION SECURE FACILITY STANDARDS 37 TAC §343.206 The Texas Juvenile Justice Department (TJJD) proposes to amend 37 TAC §343.206, concerning certification and registra-tion of facility. SUMMARY OF CHANGES The amendments to §343.206 will include adding that: (1) TJJD will not register a facility that was constructed or previously used for the confinement of adult offenders unless TJJD determines the facility has been appropriately retrofitted to comply with re-lat

	(8) The proposed section will not positively or adversely affect this state's economy. PUBLIC COMMENTS Comments on the proposal may be submitted within 30 days af-ter publication of this notice to Josh Bauermeister, Policy Writer, Texas Juvenile Justice Department, P.O. Box 12757, Austin, Texas 78711, or via email to policy.proposals@tjjd.texas.gov. STATUTORY AUTHORITY The amended section is proposed under §242.003, Human Re-sources Code, which requires the board to adopt rules appropri-ate to properly acco
	(8) The proposed section will not positively or adversely affect this state's economy. PUBLIC COMMENTS Comments on the proposal may be submitted within 30 days af-ter publication of this notice to Josh Bauermeister, Policy Writer, Texas Juvenile Justice Department, P.O. Box 12757, Austin, Texas 78711, or via email to policy.proposals@tjjd.texas.gov. STATUTORY AUTHORITY The amended section is proposed under §242.003, Human Re-sources Code, which requires the board to adopt rules appropri-ate to properly acco
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	The Texas Juvenile Justice Department (TJJD) proposes to amend 37 TAC §344.110 (concerning interpretation and applica-bility), §344.200 (concerning general qualifications for positions requiring certification), §344.202 (concerning general qualifi-cations for faculty administrators), and §344.204 (concerning education requirements). TJJD also proposes new 37 TAC §344.360 (concerning dis-closure and review of applicant's prior history), §344.370 (concerning review by TJJD regarding eligibility for certificat



	tion received and consider if the person is appropriate to work in the role; 5) a written record of the review must be maintained, including the name of the person(s) conducting the review, the date of the review, and the final decision; and 6) an applicant's failure to disclose the requested information is considered a vi-olation of the Code of Ethics and may result in termination of employment, ineligibility for certification, or revocation of certifi-cation. The new §344.370 will include that: 1) upon re
	tion received and consider if the person is appropriate to work in the role; 5) a written record of the review must be maintained, including the name of the person(s) conducting the review, the date of the review, and the final decision; and 6) an applicant's failure to disclose the requested information is considered a vi-olation of the Code of Ethics and may result in termination of employment, ineligibility for certification, or revocation of certifi-cation. The new §344.370 will include that: 1) upon re
	tion received and consider if the person is appropriate to work in the role; 5) a written record of the review must be maintained, including the name of the person(s) conducting the review, the date of the review, and the final decision; and 6) an applicant's failure to disclose the requested information is considered a vi-olation of the Code of Ethics and may result in termination of employment, ineligibility for certification, or revocation of certifi-cation. The new §344.370 will include that: 1) upon re
	(2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sections do not increase or decrease the num-ber of individuals subject to the sec
	(2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sections do not increase or decrease the num-ber of individuals subject to the sec
	(2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sections do not increase or decrease the num-ber of individuals subject to the sec
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	(b) Use of the Words "Including" and "Includes." When used in this chapter, the words "including" and "includes" are to be under-stood as introducing a non-exhaustive list unless the context clearly indicates otherwise. (c) Applicability. (1) This chapter applies to all juvenile justice programs and facilities in this state unless expressly stated otherwise. (2) All provisions of this chapter apply regardless of the date an individual is hired or begins service provision unless expressly stated otherwise. (
	(b) Use of the Words "Including" and "Includes." When used in this chapter, the words "including" and "includes" are to be under-stood as introducing a non-exhaustive list unless the context clearly indicates otherwise. (c) Applicability. (1) This chapter applies to all juvenile justice programs and facilities in this state unless expressly stated otherwise. (2) All provisions of this chapter apply regardless of the date an individual is hired or begins service provision unless expressly stated otherwise. (
	(b) Use of the Words "Including" and "Includes." When used in this chapter, the words "including" and "includes" are to be under-stood as introducing a non-exhaustive list unless the context clearly indicates otherwise. (c) Applicability. (1) This chapter applies to all juvenile justice programs and facilities in this state unless expressly stated otherwise. (2) All provisions of this chapter apply regardless of the date an individual is hired or begins service provision unless expressly stated otherwise. (
	(b) Use of the Words "Including" and "Includes." When used in this chapter, the words "including" and "includes" are to be under-stood as introducing a non-exhaustive list unless the context clearly indicates otherwise. (c) Applicability. (1) This chapter applies to all juvenile justice programs and facilities in this state unless expressly stated otherwise. (2) All provisions of this chapter apply regardless of the date an individual is hired or begins service provision unless expressly stated otherwise. (
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	(b) Use of the Words "Including" and "Includes." When used in this chapter, the words "including" and "includes" are to be under-stood as introducing a non-exhaustive list unless the context clearly indicates otherwise. (c) Applicability. (1) This chapter applies to all juvenile justice programs and facilities in this state unless expressly stated otherwise. (2) All provisions of this chapter apply regardless of the date an individual is hired or begins service provision unless expressly stated otherwise. (





	222.054, Human Resources Code, which authorize TJJD to designate as ineligible for certification persons with provisional certifications and persons terminated from employment with TJJD for certain reasons and to issue temporary ineligibility orders in accordance with a specified procedure. No other statute, code, or article is affected by this proposal. §344.200. General Qualifications for Positions Requiring Certifica-tion. (a) Juvenile Probation Officer. To be eligible for certification as a juvenile pro
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	(3) [(4)] have no criminal history as described in §344.410(a) of this chapter unless TJJD has reviewed it and deter-mined the person is not ineligible for certification due to the criminal history; (4) [(5)] have acquired a high school diploma or its equiv-alent as specified in §344.204 of this chapter; (5) [(6)] never have had any type of certification revoked by TJJD; and (6) [(7)] complete the training required by this chapter. §344.202. General Qualifications for Facility Administrators. To serve as a 
	(3) [(4)] have no criminal history as described in §344.410(a) of this chapter unless TJJD has reviewed it and deter-mined the person is not ineligible for certification due to the criminal history; (4) [(5)] have acquired a high school diploma or its equiv-alent as specified in §344.204 of this chapter; (5) [(6)] never have had any type of certification revoked by TJJD; and (6) [(7)] complete the training required by this chapter. §344.202. General Qualifications for Facility Administrators. To serve as a 
	(3) [(4)] have no criminal history as described in §344.410(a) of this chapter unless TJJD has reviewed it and deter-mined the person is not ineligible for certification due to the criminal history; (4) [(5)] have acquired a high school diploma or its equiv-alent as specified in §344.204 of this chapter; (5) [(6)] never have had any type of certification revoked by TJJD; and (6) [(7)] complete the training required by this chapter. §344.202. General Qualifications for Facility Administrators. To serve as a 
	(3) [(4)] have no criminal history as described in §344.410(a) of this chapter unless TJJD has reviewed it and deter-mined the person is not ineligible for certification due to the criminal history; (4) [(5)] have acquired a high school diploma or its equiv-alent as specified in §344.204 of this chapter; (5) [(6)] never have had any type of certification revoked by TJJD; and (6) [(7)] complete the training required by this chapter. §344.202. General Qualifications for Facility Administrators. To serve as a 
	(3) [(4)] have no criminal history as described in §344.410(a) of this chapter unless TJJD has reviewed it and deter-mined the person is not ineligible for certification due to the criminal history; (4) [(5)] have acquired a high school diploma or its equiv-alent as specified in §344.204 of this chapter; (5) [(6)] never have had any type of certification revoked by TJJD; and (6) [(7)] complete the training required by this chapter. §344.202. General Qualifications for Facility Administrators. To serve as a 
	(3) [(4)] have no criminal history as described in §344.410(a) of this chapter unless TJJD has reviewed it and deter-mined the person is not ineligible for certification due to the criminal history; (4) [(5)] have acquired a high school diploma or its equiv-alent as specified in §344.204 of this chapter; (5) [(6)] never have had any type of certification revoked by TJJD; and (6) [(7)] complete the training required by this chapter. §344.202. General Qualifications for Facility Administrators. To serve as a 



	(iii) regional accreditation organizations such as: (I) Middle States Association of Colleges and Schools; (II) New England Association of Schools and Colleges; (III) North Central Association of Colleges and Schools; (IV) Northwest Accreditation Commission; (V) Southern Association of Colleges and Schools; and (VI) Western Association of Schools and Col-leges; (B) a high school equivalency certificate (e.g., GED) is-sued by the Texas Education Agency or equivalent agency in another state; (C) a diploma or 

	TRD-202400798 Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ SUBCHAPTER C. CRIMINAL HISTORY AND BACKGROUND CHECKS 37 TAC §344.360, §344.370 STATUTORY AUTHORITY The new sections are proposed under §57 of SB 1727, 88th Leg-islature, Regular Session, which requires TJJD to repeal any rule requiring that an individual be of good moral character to qualify for certification from TJJD. The
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	Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ SUBCHAPTER E. TRAINING AND CONTINUING EDUCATION 37 TAC §344.690 STATUTORY AUTHORITY The new sections are proposed under §57 of SB 1727, 88th Leg-islature, Regular Session, which requires TJJD to repeal any rule requiring that an individual be of good moral character to qualify for certification from TJJD. The new sections are also propos
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	verified military service, training, or education that is directly relevant to the position for which certification is sought. (c) No credit may be given for topics required by §§344.620, 344.622, 344.624, or 344.626. (d) The department or facility that employs a person described by subsection (a) of this section may submit an application to TJJD for possible credit. TJJD will consider the person's experience and training to determine if credit should be granted and, if so, how much. (e) An individual to wh
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	§344.866. Certification Status. (a) Active. A status that indicates a certified officer meets the current requirements of certification as set forth in this chapter and is eligible to perform the duties of a juvenile probation officer, juvenile supervision officer, and/or community activities officer, as applicable. (b) Inactive. A status that indicates an officer's certification has not expired but the officer is ineligible to perform the duties of a certified officer because: (1) the officer is no longer 
	§344.866. Certification Status. (a) Active. A status that indicates a certified officer meets the current requirements of certification as set forth in this chapter and is eligible to perform the duties of a juvenile probation officer, juvenile supervision officer, and/or community activities officer, as applicable. (b) Inactive. A status that indicates an officer's certification has not expired but the officer is ineligible to perform the duties of a certified officer because: (1) the officer is no longer 
	Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ SUBCHAPTER B. QUALIFICATIONS FOR CERTIFICATION AND EMPLOYMENT 37 TAC §344.210, §344.220 The Texas Juvenile Justice Department (TJJD) proposes to repeal 37 TAC §344.210 (concerning work experience) and §344.220 (concerning exemptions from required work experi-ence or graduate study). SUMMARY OF CHANGES Section 344.210 and §344.220 are rep
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	(8) The proposed repeals will not positively or adversely affect this state's economy. PUBLIC COMMENTS Comments on the proposal may be submitted within 30 days af-ter publication of this notice to Josh Bauermeister, Policy Writer, Texas Juvenile Justice Department, P.O. Box 12757, Austin, Texas 78711, or via email to policy.proposals@tjjd.texas.gov. STATUTORY AUTHORITY The repeals are proposed under §57 of SB 1727, 88th Legisla-ture, Regular Session, which requires TJJD to repeal any rule requiring that an 
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	The Texas Juvenile Justice Department (TJJD) proposes new 37 TAC §§349.600, 349.650, and 349.700, concerning advisory council on juvenile services and data. SUMMARY OF CHANGES The new §349.600 will include a list of the overarching subjects on which the Advisory Council on Juvenile Services is meant to advise the Texas Juvenile Justice Board and will explain that the goal of the advisory council is to provide actionable, direct, and inclusive feedback from the local perspective to TJJD and its Board. The ne

	(4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sections do not increase or decrease the num-ber of individuals subject to the section's applicability. (8) The proposed sections will not positively or adversely affect this state's economy. PUBLIC COMMENTS Comments on the proposal may be submitted within 30 days af-ter publication of this not
	(4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sections do not increase or decrease the num-ber of individuals subject to the section's applicability. (8) The proposed sections will not positively or adversely affect this state's economy. PUBLIC COMMENTS Comments on the proposal may be submitted within 30 days af-ter publication of this not
	(4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sections do not increase or decrease the num-ber of individuals subject to the section's applicability. (8) The proposed sections will not positively or adversely affect this state's economy. PUBLIC COMMENTS Comments on the proposal may be submitted within 30 days af-ter publication of this not
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	(c) The advisory council is composed of 15 members, as spec-ified in Chapter 203, Human Resources Code. Members, excluding ex officio members, serve staggered two-year terms. Texas Juvenile Jus-tice Board-appointed members shall receive training on the advisory council's purpose, role, and procedures within 30 days of their appoint-ment. (d) If a vacancy occurs on the council during a member's term, the Texas Juvenile Justice Board must appoint a replacement who meets the qualifications of the vacant positi
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	Section 349.700 is proposed under §242.003, Human Re-sources Code, which requires the Board to adopt rules appropri-ate to properly accomplish TJJD’s functions and to adopt rules for governing TJJD schools, facilities, and programs. The new section is also proposed under §203.017, Human Re-sources Code (as amended by SB 1727, 88th Legislature, Reg-ular Session), which requires TJJD to create a regionalization plan. No other statute, code, or article is affected by this proposal. §349.700. Access to Data Col
	Section 349.700 is proposed under §242.003, Human Re-sources Code, which requires the Board to adopt rules appropri-ate to properly accomplish TJJD’s functions and to adopt rules for governing TJJD schools, facilities, and programs. The new section is also proposed under §203.017, Human Re-sources Code (as amended by SB 1727, 88th Legislature, Reg-ular Session), which requires TJJD to create a regionalization plan. No other statute, code, or article is affected by this proposal. §349.700. Access to Data Col
	Section 349.700 is proposed under §242.003, Human Re-sources Code, which requires the Board to adopt rules appropri-ate to properly accomplish TJJD’s functions and to adopt rules for governing TJJD schools, facilities, and programs. The new section is also proposed under §203.017, Human Re-sources Code (as amended by SB 1727, 88th Legislature, Reg-ular Session), which requires TJJD to create a regionalization plan. No other statute, code, or article is affected by this proposal. §349.700. Access to Data Col

	cility has been approved by TJJD before the facility accepts resi-dents and that such facilities are appropriately retrofitted to com-ply with certain standards for being approved. Ms. Anderson has also determined that there will be no effect on small businesses, micro-businesses, or rural communities. There is no anticipated economic cost to persons who are re-quired to comply with the new section as proposed. No private real property rights are affected by adoption of this section. GOVERNMENT GROWTH IMPAC
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	Filed with the Office of the Secretary of State on February 22, 2024. TRD-202400795 Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ CHAPTER 355. NON-SECURE CORREC-TIONAL FACILITIES SUBCHAPTER B. APPLICABILITY AND GENERAL PROVISIONS 37 TAC §355.206 The Texas Juvenile Justice Department (TJJD) proposes to amend 37 TAC §355.206, concerning certification and registra-tion of facility. SUM

	(3) The proposed section does not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed section does not impact fees paid to TJJD. (5) The proposed section does not create a new regulation. (6) The proposed section does not expand, limit, or repeal an existing regulation. (7) The proposed section does not increase or decrease the number of individuals subject to the section's applicability. (8) The proposed section will not positively or adversely affect this state'
	(3) The proposed section does not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed section does not impact fees paid to TJJD. (5) The proposed section does not create a new regulation. (6) The proposed section does not expand, limit, or repeal an existing regulation. (7) The proposed section does not increase or decrease the number of individuals subject to the section's applicability. (8) The proposed section will not positively or adversely affect this state'
	(3) The proposed section does not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed section does not impact fees paid to TJJD. (5) The proposed section does not create a new regulation. (6) The proposed section does not expand, limit, or repeal an existing regulation. (7) The proposed section does not increase or decrease the number of individuals subject to the section's applicability. (8) The proposed section will not positively or adversely affect this state'
	(3) The proposed section does not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed section does not impact fees paid to TJJD. (5) The proposed section does not create a new regulation. (6) The proposed section does not expand, limit, or repeal an existing regulation. (7) The proposed section does not increase or decrease the number of individuals subject to the section's applicability. (8) The proposed section will not positively or adversely affect this state'
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	Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ CHAPTER 380. RULES FOR STATE-OPERATED PROGRAMS AND FACILITIES The Texas Juvenile Justice Department (TJJD) proposes new 37 TAC §380.8597 (concerning certain actions by the executive director) and §380.9147 (concerning youth career and technical education advisory committee). SUMMARY OF CHANGES The new §380.8597 will establish that TJJD t
	Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ CHAPTER 380. RULES FOR STATE-OPERATED PROGRAMS AND FACILITIES The Texas Juvenile Justice Department (TJJD) proposes new 37 TAC §380.8597 (concerning certain actions by the executive director) and §380.9147 (concerning youth career and technical education advisory committee). SUMMARY OF CHANGES The new §380.8597 will establish that TJJD t
	Jana L. Jones General Counsel Texas Juvenile Justice Department Earliest possible date of adoption: April 7, 2024 For further information, please call: (512) 490-7278 ♦ ♦ ♦ CHAPTER 380. RULES FOR STATE-OPERATED PROGRAMS AND FACILITIES The Texas Juvenile Justice Department (TJJD) proposes new 37 TAC §380.8597 (concerning certain actions by the executive director) and §380.9147 (concerning youth career and technical education advisory committee). SUMMARY OF CHANGES The new §380.8597 will establish that TJJD t
	(1) The proposed sections do not create or eliminate a govern-ment program. (2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sectio
	(1) The proposed sections do not create or eliminate a govern-ment program. (2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sectio
	(1) The proposed sections do not create or eliminate a govern-ment program. (2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require an increase or de-crease in future legislative appropriations to TJJD. (4) The proposed sections do not impact fees paid to TJJD. (5) The proposed sections do not create a new regulation. (6) The proposed sections do not expand, limit, or repeal an ex-isting regulation. (7) The proposed sectio
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	(E) authorizing the early discharge of a youth on parole. (2) The department shall compile frequency data outlined in paragraph (b)(1) on a quarterly basis. The department shall provide the frequency data from the previous quarter to the TJJD Governing Board and Sunset Advisory Commission at the beginning of each quar-ter. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State o
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	(2) The goal of the committee is to help TJJD improve its procedures for and outcomes of vocational training to increase youths' success as they reenter Texas communities. (3) The committee is composed of 11 members appointed by the TJJD's governing board, including: (A) one representative from the Texas Education Agency; (B) one representative from the Texas Workforce Com-mission or a local workforce development board who has experience with programs for youth or young adults; (C) one representative from t
	(2) The goal of the committee is to help TJJD improve its procedures for and outcomes of vocational training to increase youths' success as they reenter Texas communities. (3) The committee is composed of 11 members appointed by the TJJD's governing board, including: (A) one representative from the Texas Education Agency; (B) one representative from the Texas Workforce Com-mission or a local workforce development board who has experience with programs for youth or young adults; (C) one representative from t
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	(12) In accordance with Chapter 2110, Government Code, the committee is abolished on the fourth anniversary of the date of its creation unless the board amends rules to provide for a different abolishment date. (13) TJJD shall evaluate the continuing need for and recommendations to improve the committee during the rule review process established under Chapter 2001, Government Code. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority
	(12) In accordance with Chapter 2110, Government Code, the committee is abolished on the fourth anniversary of the date of its creation unless the board amends rules to provide for a different abolishment date. (13) TJJD shall evaluate the continuing need for and recommendations to improve the committee during the rule review process established under Chapter 2001, Government Code. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority
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	quired to comply with the amended sections as proposed. No private real property rights are affected by adoption of these sec-tions. GOVERNMENT GROWTH IMPACT TJJD has determined that, during the first five years the amended sections are in effect, the sections will have the following impacts. (1) The proposed sections do not create or eliminate a govern-ment program. (2) The proposed sections do not require the creation or elimi-nation of employee positions at TJJD. (3) The proposed sections do not require 
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	(d) Admissions. (1) Admission Criteria. A youth may be admitted to a CSU only when the following criteria are met: (A) the youth demonstrates serious dysfunction in be-havior, judgment, thinking, or mood; and (B) the dysfunction is the result of a current neurolog-ical deficit, emotional disturbance, and/or psychiatric disorder (e.g., psychosis, major affective disorder, organic disorder, or anxiety disor-der) and the dysfunction is not the result of a primary conduct disorder or antisocial personality diso
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	(I) hold a mental-health-status [mental health status] review hearing to seek admission to CSU; or (II) transfer the youth out of CSU if a hearing is not held or if the youth is not admitted to CSU. (e) Program Requirements. (1) The program focus is on stabilization of the psychiatric dysfunction. (2) Services are provided in a self-contained unit. (3) An individualized treatment program, including treat-ment goals and objectives, is developed for and with each youth. (4) The treatment team reviews the yout
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	(5) Timing of Hearing. A mental-health-status review hearing must be held for each youth within 72 [96] hours after the youth's arrival at the stabilization unit. If the 72-hour [96-hour] period ends on a Saturday, Sunday, or official holiday, the hearing must be held on the next regular work day. If the hearing manager determines an unavoidable absence would prevent a key witness or party from attending the hearing, the hearing may be rescheduled to the earliest possible time but not later than 72 [96] hou
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	SUBCHAPTER E. BEHAVIOR MANAGEMENT AND YOUTH DISCIPLINE DIVISION 1. BEHAVIOR MANAGEMENT 37 TAC §§380.9503, 380.9504, 380.9510 The Texas Juvenile Justice Department (TJJD) proposes to amend 37 TAC §§380.9503, 380.9504, and 380.9510, concern-ing behavior management. SUMMARY OF CHANGES The amendments to §380.9503 will include adding that a Level II hearing will be requested for any youth not on parole status who allegedly commits a first-or second-degree felony unless TJJD determines, given all circumstances, a
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	to sleep at their assigned dorm but engage in other activities at the site of the program; and 3) removing a reference that states which staff divisions are involved in reviewing youth for possible placement in this level of the intervention program. FISCAL NOTE Emily Anderson, Deputy Executive Director: Support Operations and Finance, has determined that, for each year of the first five years the amended sections are in effect, there will be no signif-icant fiscal impact for state government or local gover
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	The amended sections are also proposed under §243.001, Hu-man Resources Code (as amended by SB 1727, 88th Legisla-ture, Regular Session), which requires the board to adopt rules establishing procedures to determine the appropriate placement for youth pending prosecution for an alleged first-or second-de-gree felony committed while in TJJD custody. No other statute, code, or article is affected by this proposal. §380.9503. Rules and Consequences for Residential Facilities. (a) Purpose. This rule establishes 
	The amended sections are also proposed under §243.001, Hu-man Resources Code (as amended by SB 1727, 88th Legisla-ture, Regular Session), which requires the board to adopt rules establishing procedures to determine the appropriate placement for youth pending prosecution for an alleged first-or second-de-gree felony committed while in TJJD custody. No other statute, code, or article is affected by this proposal. §380.9503. Rules and Consequences for Residential Facilities. (a) Purpose. This rule establishes 
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	shall be reviewed for the most restrictive setting appropriate, including the intervention program described by §380.9510 of this chapter. (e) Disciplinary Consequences. (1) Disciplinary consequences shall be established in writ-ing in TJJD's procedural manuals. Appropriate disciplinary conse-quences may be imposed only if the consequences are established in writing in TJJD's procedural manuals prior to the occurrence of the conduct for which the consequence is issued. (2) Disciplinary consequences may incl
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	(6) If a Level II hearing is not required, a Level III hear-ing must occur before imposing disciplinary consequences for a youth in a medium-restriction facility, in accordance with §380.9557 of this chapter [title]. (f) Review and Appeal of Consequences. (1) All disciplinary consequences shall be reviewed for policy compliance by the facility administrator or designee within three calendar days after issuance. The reviewing staff shall not be the staff who issued the discipline. (2) The reviewing staff may
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	(A) remain at the address listed at all designated times; (B) follow curfew restriction as stated in the youth's conditions of placement or conditions of parole; (C) remain at the approved placement for the first 10 days while on electronic monitoring, going only to school, approved activities, religious functions, and medical/psychological appoint-ments and then return to the approved placement, in accordance with the schedule identified in the conditions of placement or conditions of parole; (D) wear the 
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	(18) [(17)] Possessing, Selling, or Attempting to Purchase a Weapon--possessing, selling, or attempting to purchase a weapon or an item that has been made or adapted for use as a weapon. (19) [(18)] Possession or Use of Prohibited Substances and Paraphernalia--possessing or using any unauthorized substance, including controlled substances or intoxicants, medications not pre-scribed for the youth by authorized medical or dental staff, alcohol, tobacco products, or related paraphernalia such as that used to d
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	something that is capable of inflicting bodily injury in the manner in which it is being used. (29) [(28)] Unauthorized Absence--leaving a medium-re-striction residential placement without permission or failing to return from an authorized leave. (30) [(29)] Vandalism--intentionally causing $100 or more in damage to state property or personal property of another. (31) [(30)] Violation of Any Law--violating a Texas or fed-eral law that is not already defined as a major or minor rule violation. (h) Minor Rule

	personal property inventory. This does not include personal letters or photographs. (12) Refusal to Follow Staff Verbal Instructions--deliber-ately failing to comply with a specific reasonable verbal instruction made by a staff member. (13) Stealing--intentionally taking property with an esti-mated value under $100 from another without permission. (14) Threatening Others--making verbal or physical threats toward another person or persons. (15) Unauthorized Physical Contact with Another Youth (No Injury)--in
	(B) the youth's whereabouts are unknown to the youth's parole officer. (2) Failure to Comply with Electronic Monitoring Program Conditions--failing to comply with one of the following conditions re-quired by the youth's electronic monitoring program conditions: (A) remain at the address listed at all designated times; (B) follow curfew restriction as stated in the youth's conditions of placement or conditions of parole; (C) remain at the approved placement for the first 10 days while on electronic monitorin
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	to do something daily or weekly, the two failures to comply must be within a 30-day period. If the request requires the youth to do some-thing monthly, the two failures to comply must be within a 60-day pe-riod. (10) [(8)] Photos, Videos, or Social Media Posts with Weapon, Ammunition, or Unauthorized Substance--appearing in photos, videos, or other images, whether or not posted to social media, with any weapon, ammunition, or unauthorized substance or related paraphernalia, including any object that reasona
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	(C) Community Service Hours--disciplinary assign-ment of a specific number of hours the youth is to perform community service in addition to the hours assigned when the youth was placed on parole. In no event may more than 20 community service hours be assigned through a Level III hearing. (D) Increased Level of Supervision--an assigned in-crease in the number of primary contacts between the youth and parole officer in order to increase the youth's accountability. (E) Electronic Tracking--assignment to a sy
	(C) Community Service Hours--disciplinary assign-ment of a specific number of hours the youth is to perform community service in addition to the hours assigned when the youth was placed on parole. In no event may more than 20 community service hours be assigned through a Level III hearing. (D) Increased Level of Supervision--an assigned in-crease in the number of primary contacts between the youth and parole officer in order to increase the youth's accountability. (E) Electronic Tracking--assignment to a sy
	(C) Community Service Hours--disciplinary assign-ment of a specific number of hours the youth is to perform community service in addition to the hours assigned when the youth was placed on parole. In no event may more than 20 community service hours be assigned through a Level III hearing. (D) Increased Level of Supervision--an assigned in-crease in the number of primary contacts between the youth and parole officer in order to increase the youth's accountability. (E) Electronic Tracking--assignment to a sy



	if the youth engages in one or more of the following rule violations as defined in §380.9503 of this chapter [title]: (A) assault of youth (with or without injury); (B) assault of staff (with or without injury); (C) fighting (with or without injury); (D) threatening another with a weapon; (E) escape; (F) extortion or blackmail; (G) possession of a weapon; (H) sexual misconduct; (I) threatening others; [or] (J) any first-or second-degree felony; or (K) [(J)] any other rule violation that the executive di-rec
	(B) A Level II hearing is not required for placement at this level of intervention. However, designated [treatment and direct-care] staff must review the youth for appropriateness in the intervention program, including the youth's treatment needs and the severity of the youth's behavior. (2) Moderate. The moderate level of the intervention pro-gram provides short-term intervention in a self-contained unit with a gradual transition back to regular campus programming. (A) Youth at this level of intervention i
	(B) A Level II hearing is not required for placement at this level of intervention. However, designated [treatment and direct-care] staff must review the youth for appropriateness in the intervention program, including the youth's treatment needs and the severity of the youth's behavior. (2) Moderate. The moderate level of the intervention pro-gram provides short-term intervention in a self-contained unit with a gradual transition back to regular campus programming. (A) Youth at this level of intervention i
	(B) A Level II hearing is not required for placement at this level of intervention. However, designated [treatment and direct-care] staff must review the youth for appropriateness in the intervention program, including the youth's treatment needs and the severity of the youth's behavior. (2) Moderate. The moderate level of the intervention pro-gram provides short-term intervention in a self-contained unit with a gradual transition back to regular campus programming. (A) Youth at this level of intervention i



	other. The procedural manuals shall include a requirement that, at a minimum, the following factors be considered: (A) whether the youth poses a continuing risk to the safety of the facility; (B) whether less restrictive methods of documented in-tervention have been attempted when appropriate; and (C) whether there are any therapeutic contraindications to placing the youth in the intervention program or at a particular level in the intervention program. (5) A youth shall not be placed at any level in the in
	other. The procedural manuals shall include a requirement that, at a minimum, the following factors be considered: (A) whether the youth poses a continuing risk to the safety of the facility; (B) whether less restrictive methods of documented in-tervention have been attempted when appropriate; and (C) whether there are any therapeutic contraindications to placing the youth in the intervention program or at a particular level in the intervention program. (5) A youth shall not be placed at any level in the in
	other. The procedural manuals shall include a requirement that, at a minimum, the following factors be considered: (A) whether the youth poses a continuing risk to the safety of the facility; (B) whether less restrictive methods of documented in-tervention have been attempted when appropriate; and (C) whether there are any therapeutic contraindications to placing the youth in the intervention program or at a particular level in the intervention program. (5) A youth shall not be placed at any level in the in
	(7) Youth in the moderate and intensive levels of the in-tervention program are provided daily contact and weekly individual sessions with the assigned case manager or other designated staff for counseling and case management services. (8) Staff shall immediately refer a youth to a mental health professional if concerns exist as to the youth's mental health status. (9) Youth shall be provided with at least one hour of large-muscle exercise seven days per week. (10) Youth are allowed phone calls and visitati
	(7) Youth in the moderate and intensive levels of the in-tervention program are provided daily contact and weekly individual sessions with the assigned case manager or other designated staff for counseling and case management services. (8) Staff shall immediately refer a youth to a mental health professional if concerns exist as to the youth's mental health status. (9) Youth shall be provided with at least one hour of large-muscle exercise seven days per week. (10) Youth are allowed phone calls and visitati
	(7) Youth in the moderate and intensive levels of the in-tervention program are provided daily contact and weekly individual sessions with the assigned case manager or other designated staff for counseling and case management services. (8) Staff shall immediately refer a youth to a mental health professional if concerns exist as to the youth's mental health status. (9) Youth shall be provided with at least one hour of large-muscle exercise seven days per week. (10) Youth are allowed phone calls and visitati



	§380.9740 of this chapter [title]. A security unit and program may be operated at the location of each level of the intervention program. (2) Room isolation may be used as necessary in accordance with §380.9739 of this chapter [title]. (j) Criteria for Release from the Intervention Program. A youth shall be released from the intervention program upon the earliest of the following events: (1) a determination by the executive director or designee that the youth has: (A) met the goals in his/her individual pla
	CHAPTER 385. AGENCY MANAGEMENT AND OPERATIONS SUBCHAPTER C. MISCELLANEOUS 37 TAC §385.9921 The Texas Juvenile Justice Department (TJJD) proposes new 37 TAC §385.9921 (concerning legal sufficiency review for admin-istrative findings of abuse, neglect, or exploitation). SUMMARY OF CHANGES The new §385.9921 will establish that all findings in abuse, ne-glect, and exploitation investigations shall be reviewed for legal sufficiency before the appropriate parties are notified of the find-ings. FISCAL NOTE Emily A

	Comments on the proposal may be submitted within 30 days af-ter publication of this notice to Josh Bauermeister, Policy Writer, Texas Juvenile Justice Department, P.O. Box 12757, Austin, Texas 78711, or via email to policy.proposals@tjjd.texas.gov. STATUTORY AUTHORITY Section 385.9921 is proposed under §242.003, Human Re-sources Code, which requires the Board to adopt rules appropri-ate to properly accomplish TJJD's functions and to adopt rules for governing TJJD schools, facilities, and programs. The new s
	Comments on the proposal may be submitted within 30 days af-ter publication of this notice to Josh Bauermeister, Policy Writer, Texas Juvenile Justice Department, P.O. Box 12757, Austin, Texas 78711, or via email to policy.proposals@tjjd.texas.gov. STATUTORY AUTHORITY Section 385.9921 is proposed under §242.003, Human Re-sources Code, which requires the Board to adopt rules appropri-ate to properly accomplish TJJD's functions and to adopt rules for governing TJJD schools, facilities, and programs. The new s
	Comments on the proposal may be submitted within 30 days af-ter publication of this notice to Josh Bauermeister, Policy Writer, Texas Juvenile Justice Department, P.O. Box 12757, Austin, Texas 78711, or via email to policy.proposals@tjjd.texas.gov. STATUTORY AUTHORITY Section 385.9921 is proposed under §242.003, Human Re-sources Code, which requires the Board to adopt rules appropri-ate to properly accomplish TJJD's functions and to adopt rules for governing TJJD schools, facilities, and programs. The new s
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	definitions to conform with federal statute and regulations un-der the Social Security Act and Title 45 of the Code of Federal Regulations (CFR), and update Temporary Assistance for Needy Families (TANF) purpose statements to conform with federal reg-ulations. PART II. EXPLANATION OF INDIVIDUAL PROVISIONS (Note: Minor editorial changes are made that do not change the meaning of the rules and, therefore, are not discussed in the Explanation of Individual Provisions.) SUBCHAPTER A. GENERAL PROVISIONS TWC prop

	§811.14. Noncooperation Section 811.14(e) is amended to replace "TWIST" with "the TWC case management system." SUBCHAPTER C. CHOICES SERVICES TWC proposes the following amendments to Subchapter C: §811.22. Assessment Section 811.22(a)(1)(B) and (e) are amended to replace "GED" with "high school equivalency." Section 811.22(b)(5) changes "substance abuse" to "substance use that impairs daily life" to align with the new universal needs assessment provided in the new case management system. Section 811.22(e)(1
	There are no estimated losses or increases in revenue to the state or to local governments as a result of enforcing or admin-istering the rules. There are no foreseeable implications relating to costs or rev-enue of the state or local governments as a result of enforcing or administering the rules. There are no anticipated economic costs to individuals required to comply with the rules. There is no anticipated adverse economic impact on small busi-nesses, microbusinesses, or rural communities as a result of

	--will not change the number of individuals subject to the rules; and --will not positively or adversely affect the state's economy. Economic Impact Statement and Regulatory Flexibility Analysis TWC has determined that the rules will not have an adverse eco-nomic impact on small businesses or rural communities, as the proposed rules place no requirements on small businesses or rural communities. Mariana Vega, Director, Labor Market Information, has deter-mined that there is not a significant negative impact
	--will not change the number of individuals subject to the rules; and --will not positively or adversely affect the state's economy. Economic Impact Statement and Regulatory Flexibility Analysis TWC has determined that the rules will not have an adverse eco-nomic impact on small businesses or rural communities, as the proposed rules place no requirements on small businesses or rural communities. Mariana Vega, Director, Labor Market Information, has deter-mined that there is not a significant negative impact
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	(7) Employment Planning Session (EPS)--A meeting with a TANF recipient to introduce Choices services. (8) Extended TANF recipient--A recipient who receives TANF cash assistance past the 60-month federal time limit because of a hardship exemption as defined in Texas Human Resources Code, Chapter 31 and HHSC rules (1 TAC, Part 15, Chapter 372). (9) Former recipient--An adult or teen head of household who no longer receives TANF cash assistance because of employment. (10) HHSC--Texas Health and Human Services 
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	(15) PRWORA--The Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat. 2105, as amended. (16) Recipient--An adult or teen head of household who receives TANF cash assistance. (17) Sanctioned family--An adult or teen head of house-hold who must demonstrate cooperation for one month in order to re-instate TANF cash assistance. (18) Secondary school--Educational activities including middle school, high school leading to a high school diploma, or classes leading
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	(D) educational services for Choices participants who have not completed secondary school or received a high school equiv-alency [GED] credential as provided in §811.30 of this chapter. §811.3. Choices Service Strategy. (a) A Board shall ensure that its strategic planning process in-cludes an analysis of the local labor market to: (1) determine employers' needs; (2) determine emerging and demand occupations; and (3) identify employment opportunities, which include those with a potential for career advanceme
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	(3) Post-Employment Services. A Board shall ensure that post-employment services are designed to assist Choices participants with job retention, career advancement, and reemployment, as defined in §811.51 of this chapter. Post-employment services are a continuum in the Choices service strategy to support a Choices participant's job retention, wage gains, career progression, and progression to self-suf-ficiency. (4) Adult Services. A Board shall ensure that services for adults shall include activities indivi
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	this title to provide training services [for Choices services] for Choices participants and paid for with TANF funds; and (2) make post-employment services available to: (A) former TANF recipients who are denied TANF cash assistance because of earnings; and (B) sanctioned families and conditional applicants who obtain employment during their demonstrated cooperation period. (c) A Board shall ensure that the following memoranda of un-derstanding (MOUs) and collaborative partnerships are developed: (1) Local-
	(e) If a Board elects to establish one or more of the optional policies described in subsection (b) of this section, the Board must en-sure that corresponding procedures are developed for those policies. §811.5. Documentation, Verification, and Supervision of Work Activ-ities. (a) A Board shall ensure that all required information related to the documentation and verification of participation in Choices work activities, as described in this section, is documented in the TWC case management system [The Workf

	that gives applicants and conditional applicants 10 calendar days from the date of their eligibility interview to attend a WOA; (2) during a regularly scheduled WOA or alternative WOA, applicants and conditional applicants are informed of: (A) employment services available through the One-Stop Service Delivery System [Network] to assist applicants and conditional applicants in achieving self-sufficiency without the need for TANF cash assistance; (B) benefits of becoming employed; (C) impact of time-limited 
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	(5) ensuring that the Choices participant is progressing to-ward achieving the goals and objectives in the FEP. (g) A Board shall ensure that: (1) no fewer than four hours of training regarding family violence is provided to staff who: (A) provide information to Choices-eligible individu-als; (B) request penalties or grant good cause; or (C) provide employment planning or employment re-tention services; and (2) Choices-eligible individuals who are identified as being victims of family violence are referred 
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	(1) report to the Board actual hours of work, as defined in §811.34 of this chapter; and (2) are provided with information on available post-em-ployment services. §811.14. Noncooperation. (a) A Board shall ensure that cooperation by Choices partici-pants is verified each month to ensure that the Choices participants: (1) comply with Choices program requirements as set forth in the FEP, as described [specified] in §811.23 of this chapter; or (2) have good cause as described in §811.16 of this subchapter [cha
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	The primary purpose of this proposed rulemaking action, as dis-cussed elsewhere in this preamble, is to amend references to "Veteran Preference for Public Employment" to "Military Employ-ment Preference" in accordance with changes to Texas Govern-ment Code resulting from passage of SB 1376 by the 88th Texas Legislature, Regular Session (2023). The proposed rulemaking action will not create any additional burden on private real property or affect private real property in a manner that would require compensat
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