
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 353. MEDICAID MANAGED CARE 
SUBCHAPTER G. STAR+PLUS 
1 TAC §353.610 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §353.610, con-
cerning Minimum Performance Standards for Nursing Facilities 
that Participate in the STAR+PLUS Program. 
BACKGROUND AND PURPOSE 

The proposed new rule implements Texas Government Code 
§533.00251(h), added by House Bill 2658, 87th Legislature, 
Regular Session, 2021. Texas Government Code §533.00251 
requires HHSC to establish minimum performance standards 
for nursing facility providers seeking to participate in the 
STAR+PLUS Medicaid managed care program. Subsection (h) 
directs HHSC to adopt rules establishing standards for nursing 
facility providers that participate in the STAR+PLUS Program; 
monitor provider performance in accordance with the standards 
and requiring corrective action, as HHSC determines neces-
sary, from providers that do not meet the standards; and share 
data regarding the requirements with STAR+PLUS Medicaid 
managed care organizations, as appropriate. 
SECTION-BY-SECTION SUMMARY 

Proposed new §353.610(a) sets forth that the purpose of the 
rule is to establish minimum performance standards applicable 
to nursing facility providers that participate in the STAR+PLUS 
Program. 
Proposed new §353.610(b) defines the terms used in the new 
rule, including "corrective actions," "long stay quality measures," 
"MDS--Minimum data set," and "minimum performance stan-
dards." 
Proposed new §353.610(c) sets forth that HHSC establishes 
select Centers for Medicare & Medicaid Services nursing facility 
long stay quality measures from the minimum data set (MDS) 
and associated HHSC benchmarks as the minimum perfor-
mance standards for evaluating the performance of a nursing 
facility and lists the specific measures and benchmarks that will 
be used as standards, including: 
(1) N028.02 Percent of residents whose need for help with activ-
ities of daily living has increased. The benchmark is 30%. Nurs-
ing facilities do not meet the benchmark if HHSC determines that 

more than 30% of residents have an increased need for help with 
activities of daily living. 
(2) N015.03 Percent of high-risk residents with pressure ulcers. 
The benchmark is 17%. Nursing facilities do not meet the bench-
mark if HHSC determines that more than 17% of high-risk resi-
dents have pressure ulcers. 
(3) N016.03 Percent of residents assessed and appropriately 
given the seasonal influenza vaccine. The benchmark is 77%. 
Nursing facilities do not meet the benchmark if HHSC determines 
that less than 77% of residents were assessed and appropriately 
given the seasonal influenza vaccine. 
(4) N020.02 Percent of residents assessed and appropriately 
given the pneumococcal vaccine. The benchmark is 80%. Nurs-
ing facilities do not meet the benchmark if HHSC determines 
that less than 80% of residents were assessed and appropriately 
given the pneumococcal vaccine. 
(5) N035.03 Percent of residents whose ability to move indepen-
dently worsened. The benchmark is 31%. Nursing facilities do 
not meet the benchmark if HHSC determines that more than 31% 
of the residents have a worsened ability to move independently. 
The proposed new rule also sets forth that HHSC compares the 
performance of a nursing facility on each of the minimum perfor-
mance standard measures to the associated HHSC benchmarks 
to determine if a facility meets or does not meet the required 
minimum performance standards. The proposed new rule also 
sets forth that HHSC makes the minimum performance standard 
measures and the associated HHSC benchmarks available on 
the HHSC website. The proposed new rule also sets forth that 
HHSC monitors the performance of a nursing facility on an an-
nual basis in accordance with the minimum performance stan-
dard measures and the associated HHSC benchmarks and may 
require a nursing facility that does not meet the minimum per-
formance standard benchmarks to take corrective actions. The 
proposed new rule also sets forth that HHSC monitors a nurs-
ing facility that has been required to initiate corrective actions in 
accordance with the minimum performance standard measures 
and the associated HHSC benchmarks and follows up with the 
nursing facility regarding its performance, as appropriate. 
Proposed new §353.610(d) sets forth that HHSC will share 
minimum performance standards data results with STAR+PLUS 
Managed Care Organizations (MCOs), as appropriate; and that 
STAR+PLUS MCOs may act on the data, as appropriate. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
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GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that the rule could have an ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities because HHSC may request corrective ac-
tions from a nursing facility that does not meet the minimum per-
formance standards, monitor the nursing facility, and follow up 
with the nursing facility regarding its performance. If this occurs, 
it may result in a change in nursing facility current practices. 
HHSC estimates that there are 1155 Medicaid-certified nursing 
facilities that provide services to members in the STAR+PLUS 
Medicaid managed care program. However, HHSC does not 
have the data needed to determine how many of the total nursing 
facilities are small businesses, micro-businesses, or rural com-
munities. 
HHSC determined that alternative methods to achieve the 
purpose of the proposed rule for small businesses, micro-busi-
nesses, or rural communities would not be consistent with 
ensuring the health and safety of members receiving services 
from nursing facility providers that participate in the STAR+PLUS 
Medicaid managed care program. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas, and is necessary to implement 
legislation that does not specifically state that §2001.0045 ap-
plies to the rule. 
PUBLIC BENEFIT AND COSTS 

Stephanie Stephens, State Medicaid Director, has determined 
that for each year of the first five years the rule is in effect, the 
public benefit will be improved quality of care by requiring mini-
mum performance standards for important Centers for Medicare 
& Medicaid Services nursing facility measure areas. 
Trey Wood has also determined that for the first five years the 
rule is in effect, persons required to comply with the proposed 
rule may incur economic costs because of the time it may take for 
nursing facility staff to initiate any corrective actions requested 

by HHSC and any time spent if HHSC follows up with the nurs-
ing facility regarding its performance. However, HHSC does not 
have the data needed to estimate any increase in costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC HEARING 

A public hearing is scheduled for February 28, 2023 at 1:30 p.m. 
at Texas Health and Human Services Commission, John H. Win-
ters Building, Public Hearing Room 125E, 125W, and 125C, First 
Floor, 701 West 51st Street, Austin, Texas 78751. Persons re-
quiring further information, special assistance, or accommoda-
tions should contact Robin Fletcher at (512) 826-4599. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R092" in the subject 
line. 
STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and by 
Texas Government Code §533.00251(h). 
The new section affects Texas Government Code 
§533.00251(h). 
§353.610. Minimum Performance Standards for Nursing Facilities 
that Participate in the STAR+PLUS Program. 

(a) Purpose. The purpose of this section is to establish min-
imum performance standards applicable to nursing facility providers 
that participate in the STAR+PLUS program. 

(b) Definitions. The following words and terms, when used in 
this section, have the following meanings, unless the context clearly 
indicates otherwise: 

(1) CMS--Centers for Medicare & Medicaid Services. The 
federal agency responsible for administering Medicare and overseeing 
state administration of Medicaid. 

(2) Corrective actions--Actions taken for the purpose of 
correcting undesirable clinical performance; may also be called a cor-
rective action plan or a performance improvement plan (PIP). 

(3) HHSC--The Texas Health and Human Services Com-
mission or its designee. 
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(4) Long stay quality measure--The CMS long stay qual-
ity measure specifications are based on nursing home (NH) residents 
whose episode is greater than or equal to 101 cumulative days in the 
NH at the end of the target period. 

(5) MDS--Minimum data set. A federally mandated stan-
dardized clinical assessment of all residents in certified nursing facili-
ties. 

(6) Minimum performance standards--Standards applica-
ble to a nursing facility that participates in the STAR+PLUS program 
that represent the minimal clinical performance expected, based on ev-
idence-based guidelines and analysis. 

(7) Nursing facility--A convalescent or nursing home or re-
lated institution licensed under Health and Safety Code Chapter 242, 
that provides long-term services and supports to recipients and that par-
ticipates in the STAR+PLUS program. 

(8) STAR+PLUS Managed Care Organization--An organ-
ization under contract with HHSC to manage delivery of Medicaid ser-
vices to members in the STAR+PLUS program. 

(9) STAR+PLUS Program--This term has the meaning set 
forth in §354.4003 of the title (relating to Definitions). 

(c) HHSC establishment and monitoring of minimum perfor-
mance standards. 

(1) HHSC establishes the following CMS nursing facility 
long stay quality measures from the MDS and associated HHSC bench-
marks as the minimum performance standards for evaluating the per-
formance of a nursing facility: 

(A) N028.02 Percent of residents whose need for help 
with activities of daily living has increased. The benchmark is 30%. 
Nursing facilities do not meet the benchmark if HHSC determines that 
more than 30% of residents have an increased need for help with activ-
ities of daily living. 

(B) N015.03 Percent of high-risk residents with pres-
sure ulcers. The benchmark is 17%. Nursing facilities do not meet the 
benchmark if HHSC determines that more than 17% of high-risk resi-
dents have pressure ulcers. 

(C) N016.03 Percent of residents assessed and appro-
priately given the seasonal influenza vaccine. The benchmark is 77%. 
Nursing facilities do not meet the benchmark if HHSC determines that 
less than 77% of residents were assessed and appropriately given the 
seasonal influenza vaccine. 

(D) N020.02 Percent of residents assessed and appro-
priately given the pneumococcal vaccine. The benchmark is 80%. 
Nursing facilities do not meet the benchmark if HHSC determines that 
less than 80% of residents were assessed and appropriately given the 
pneumococcal vaccine. 

(E) N035.03 Percent of residents whose ability to move 
independently worsened. The benchmark is 31%. Nursing facilities do 
not meet the benchmark if HHSC determines that more than 31% of 
residents have a worsened ability to move independently. 

(2) HHSC compares the performance of a nursing facility 
on each of the minimum performance standard measures listed in para-
graph (1) of this subsection to the associated HHSC benchmarks to 
determine if a facility meets or does not meet the required minimum 
performance standards. 

(3) HHSC makes the minimum performance standard mea-
sures and the associated HHSC benchmarks available on the HHSC 
website. 

(4) HHSC monitors the performance of a nursing facility 
on an annual basis in accordance with the minimum performance stan-
dard measures and the associated HHSC benchmarks. 

(5) HHSC may require a nursing facility that does not meet 
the minimum performance standard benchmarks to take corrective ac-
tions. 

(6) HHSC monitors a nursing facility that has been re-
quired to initiate corrective actions in accordance with the minimum 
performance standard measures and the associated HHSC benchmarks 
and follows up with the nursing facility regarding its performance, as 
appropriate. 

(d) HHSC coordination with Medicaid Managed Care Organi-
zations (MCOs). 

(1) HHSC shares minimum performance standards data re-
sults with STAR+PLUS MCOs, as appropriate. 

(2) STAR+PLUS MCOs may act on the data, as appropri-
ate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 3, 
2023. 
TRD-202300501 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 826-4599 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 18. TEXAS HOLOCAUST, 
GENOCIDE, AND ANTISEMITISM ADVISORY 
COMMISSION 
13 TAC §18.9 

The Texas Historical Commission (THC) proposes new rule 
§18.9, related to the creation of Administrative Grant Rules 
for the Texas Holocaust, Genocide, and Antisemitism Advisory 
Commission's (THGAAC) grant program, as authorized in 
Section 448.101(c) of H.B. 3257. 
Chapter 18 creates a process for operations for the THGAAC's 
grant program. 
FISCAL NOTE. Mark Wolfe, Executive Director, has determined 
that for each of the first five years the proposed new rules are in 
effect, there will not be a fiscal impact on state or local govern-
ment as a result of enforcing or administering the new rule as 
proposed. The related policy and procedure are in place for this 
rule and there is no anticipated additional cost as a result of the 
rulemaking. 
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PUBLIC BENEFIT/COST NOTE. Mr. Wolfe has also determined 
that for the first five-year period the rule is in effect, the antici-
pated public benefit will be the ability of Texas nonprofits to apply 
to receive grant funds, for the purpose of supporting Holocaust, 
genocide, and antisemitism educational programs. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with these new rules, as pro-
posed. There is no effect on local economy for the first five years 
that the proposed new rules are in effect; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022 and §2001.024(a)(6). 
COSTS TO REGULATED PERSONS. The proposed new rules 
do not impose a cost on regulated persons, including another 
state agency, a special district, or a local government and, there-
fore, is not subject to Texas Government Code, §2001.0045. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. The proposed new 
rules provide an opportunity for the THC and THGAAC to 
support the operation and delegation educational programming 
to assist with implementation of goals and objectives for the 
THGAAC. There is no anticipated economic impact of these new 
rules. Mr. Wolfe has also determined that there will be no impact 
on rural communities, small businesses, or micro-businesses 
as a result of implementing this new rule and therefore no 
regulatory flexibility analysis, as specified in Texas Government 
Code §2006.002, is required. The proposed new rule does 
not affect small businesses, micro-businesses, or rural com-
munities because the new rule only clarifies the administrative 
procedures with which to carry out existing statutes. 
GOVERNMENT GROWTH IMPACT STATEMENT. During the 
first five years that the new rules would be in effect, the pro-
posed new sections: will not create or eliminate a government 
program; will not result in the addition or reduction of employ-
ees; will not require an increase or decrease in future legislative 
appropriations; will not lead to an increase or decrease in fees 
paid to a state agency; will not create a new regulation; will not 
repeal an existing regulation; and will not result in an increase or 
decrease in the number of individuals subject to the rule. During 
the first five years that the new rules would be in effect, the pro-
posed new rules will not positively or adversely affect the Texas 
economy. 
REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posed new rules may be submitted to Mark Wolfe, Executive 
Director, Texas Historical Commission, P.O. Box 12276, Austin, 
Texas 78711. Comments will be accepted for 30 days after pub-
lication in the Texas Register. 

STATUTORY AUTHORITY AND STATEMENT ON AUTHOR-
ITY. These new rules are proposed under the authority of Texas 
Government Code §448.102(b), which provides the Commission 
with the authority to promulgate rules to reasonably affect the 
purposes of the Commission. 
CROSS REFERENCE TO STATUTE. The new rules implement 
§448 of the Texas Government Code. 
§18.9. Administrative Grant Rules. 

(a) Pursuant to Government Code §448.101(c) THC may pro-
vide matching grants to assist in the implementation of the THGAAC's 
goals and objectives. 

(b) On an annual basis and with the advice of the THGAAC, 
THC shall set a maximum amount that will be available for grants and 
establish a funding cycle for such grants. Any project types that will 
be given scoring priority in that grant round will also be identified. All 
grants shall be awarded on a reimbursement basis, i.e. the grant recip-
ient must provide proof that funds have been expended in compliance 
with the grant contract and request reimbursement from THC before 
payment will be made from the grant. 

(c) Grants may be awarded for any of the following purposes: 

(1) To combat antisemitism and to implement Holocaust 
and genocide courses of study and awareness programs; 

(2) To support volunteers who have agreed to share, in 
classrooms, seminars, exhibits, or workshops, their verifiable knowl-
edge and experiences regarding the Holocaust or other genocides; 

(3) To support events memorializing the Holocaust and 
other genocides; 

(4) To support events designed to enhance public aware-
ness of the fight against antisemitism and continuing significance of 
the Holocaust and other genocides; and 

(5) To support efforts to recognize International Holocaust 
Remembrance Day. 

(d) Grant funds and allowable match may only be used to carry 
out the goals of the grant-funded project. Such funds may be used to 
pay the costs associated with providing or acquiring equipment, sup-
plies, professional services, and associated travel expenses (within au-
thorized State of Texas travel rates). Matching funds can also be used 
in limited instances to pay for an employee's salary as described below. 

(e) Grant funds and allowable match may not be used for the 
following purposes: 

(1) To acquire equipment that will have a useful life beyond 
the term of the project if similar equipment can be rented for less than 
the cost of acquisition; 

(2) To administer the grant itself, such as costs associated 
with preparing and submitting deliverables, maintaining communica-
tions with program staff, or ensuring that work is carried out in accor-
dance with the project's scope of work and budget; 

(3) For construction-related costs including building reno-
vation; 

(4) For food, beverages, awards, honoraria, prizes or gifts; 
or 

(5) For costs associated with advertising or public relations 
efforts except those specifically allowed by 2 CFR §200.421. 

(f) Applications will be accepted only from nonprofit entities 
headquartered in Texas and certified by the Internal Revenue Service 
as tax exempt under Internal Revenue Code Section 501(c), (d), (e), 
(f), or (k), or under Section 521(a), or providing instructional services 
to individuals through a public or private educational institution. 

(g) All projects require a 50-50 match contribution toward the 
project's total cost. Match may take the form of cash or the value of 
in-kind donations of goods, services, or labor. Match must be used to 
pay for or provide materials or work eligible for program funding. If 
match is claimed for part of an employee's salary, it must represent du-
ties that are not a part of the employee's permanent job responsibilities. 

(h) On the advice of the THGAAC, THC may waive the match 
requirement if a grant applicant provides a persuasive argument for do-
ing so. The waiver request must be included with the grant application 
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and explain why the match cannot be provided and describe any ef-
forts made by the applicant to identify funds or other resources that 
could serve as match. 

(i) THGAAC will notify potential applicants of the availability 
of grant funds on an annual basis through their website. 

(j) A committee comprised of some combination of THGAAC 
staff and other individuals with experience in the grant program's 
project areas will score all applications using the following process: 

(1) Applications will be distributed to reviewers together 
with a copy of scoring criteria and a rating form. 

(2) Each reviewer will independently evaluate the propos-
als in relation to the specific requirements of the criteria and will assign 
a numerical value, depending on the points assigned to each criterion, 
and submit their rating forms to THGAAC staff. Reviewers may con-
sider recommending a conditional award for funding any application. 

(3) Grant selection criteria will include, but not be limited 
to, the following: 

(A) Relevance of the proposed project to the 
THGAAC's mission; 

(B) Qualifications of the applicant organization and/or 
any proposed contractors; 

(C) The likely impact of the proposed project; 

(D) The likelihood of project success; 

(E) The applicant's past performance; 

(F) Project costs and funds available; 

(G) Urgency of the need for the grant; 

(H) Public support for the request; 

(I) Project timetable; and 

(J) Geographic diversity within the state of Texas. 

(4) Reviewers will not discuss application proposals with 
anyone other than THGAAC staff during the review process. 

(5) THGAAC staff will compile the reviewer's scores and 
develop a report listing the applications in score order. 

(6) THGAAC staff will schedule a meeting of the review-
ers to discuss their scores and to make any necessary adjustments. 

(7) THGAAC staff will compile the adjusted scores and 
provide a list of recommended grant awards to the THGAAC commis-
sioners for their consideration. 

(8) The THGAAC will include grant application review on 
their meeting agenda in accordance with the program timetable men-
tioned above. The members will vote to recommend award and/or de-
nial of all grant applications, which recommendation will be submitted 
to the THC for further action. 

(9) THC will include grant application review on their 
meeting agenda in accordance with the program timetable mentioned 
above. The members will vote to accept or not to accept the recom-
mendations of the THGAAC. 

(10) Applicants will be informed in writing of the action 
taken on their applications. Unsuccessful applicants will be counseled 
by THGAAC staff. 

(k) A conflict of interest occurs when financial or other per-
sonal considerations may compromise or bias professional judgment 
and objectivity. Individuals with a conflict of interest will not be per-

mitted to review applications in any grant round where their conflict 
applies. Any reviewer who feels unable to evaluate a particular appli-
cation fairly may withdraw from the review process for that application. 
THGAAC or THC commissioners associated with entities with grant 
applications being considered will recuse themselves from voting on 
those applications. 

(l) Deliverables for funded applications will include a report 
from the grant recipient at completion of the project detailing the re-
sults of the project including an evaluation of the project's success. Fi-
nal grant payment may be retained until receipt of an acceptable com-
pletion report. 

(m) Grant recipients are subject to audit by the State of Texas 
and/or by an external auditor employed by the THGAAC or the THC 
in compliance with state audit requirements. 

(n) The THGAAC and/or the THC shall have the right to use 
grant-funded resources in any educational or promotional materials. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300514 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 

CHAPTER 21. HISTORY PROGRAMS 
SUBCHAPTER B. OFFICIAL TEXAS 
HISTORICAL MARKER PROGRAM 
13 TAC §21.13 

The Texas Historical Commission (Commission) proposes 
amendments to the Texas Administrative Code, Title 13, Part 2, 
Chapter 21, Subchapter B, §21.13, related to Recorded Texas 
Historic Landmark (RTHL) removal procedures. The proposed 
amendments clarify procedures for Recorded Texas Historical 
Landmark (RTHL) removal requests and the time period for 
marker removal requests. They also correct formatting and 
grammatical errors in the rule. 
FISCAL NOTE. Mark Wolfe, Executive Director, has determined 
that for the first five-year period the amended rules are in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering these rules because 
the amended definitions do not alter the scope of the historical 
marker program or costs associated with its administration. 
PUBLIC BENEFIT. Mr. Wolfe has also determined that for the 
first five-year period the amended rule is in effect, the public ben-
efit will be greater clarity regarding procedures for Recorded His-
torical Texas Landmark (RTHL) designation and marker removal 
requests. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Wolfe has also 
determined that there will be no impact on rural communities, 
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small businesses, or micro-businesses as a result of implement-
ing these rules. Accordingly, no regulatory flexibility analysis, as 
specified in Texas Government Code § 2006.002, is required. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these 
rules, as proposed. There is no effect on local economy for the 
first five years that the proposed new section is in effect; there-
fore, no local employment impact statement is required under 
Texas Government Code § 2001.022 and 2001.024(a)(6). 
GOVERNMENT GROWTH IMPACT STATEMENT. Because 
RTHL designation removal would take place only with landowner 
consent, during the first five years that the amendments would 
be in effect, the proposed amendments: will not create or 
eliminate a government program; will not result in the addition 
or reduction of employees; will not require an increase or 
decrease in future legislative appropriations; will not lead to an 
increase or decrease in fees paid to a state agency; will not 
create a new regulation; will not repeal an existing regulation; 
and will not result in an increase or decrease in the number of 
individuals subject to the rule. During the first five years that the 
amendments would be in effect, the proposed amendments will 
not positively or adversely affect the Texas economy. 
TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code, § 2007.043. 
PUBLIC COMMENT. Comments on the proposal may be sub-
mitted to Mark Wolfe, Executive Director, Texas Historical Com-
mission, P.O. Box 12276, Austin, Texas 78711. Comments will 
be accepted for 30 days after publication in the Texas Register. 

STATUTORY AUTHORITY. These amendments are proposed 
under the authority of Texas Government Code §442.005(q), 
which provides the Commission with the authority to promulgate 
rules to reasonably affect the purposes of the Commission, and 
Texas Government Code §442.006(h), which requires the Com-
mission to adopt rules for the historical marker program. 
CROSS REFERENCE TO OTHER LAW. No other statutes, arti-
cles, or codes are affected by these amendments. 
§21.13. Removal of Markers and Monuments. 

(a) Any individual, group, or county historical commission 
(CHC) may request removal of an Official Texas Historical Marker 
("marker"), as defined in §21.3 of this title (relating to Definitions), 
or a monument ("monument") within the Commission's jurisdiction, 
as defined in §26.3 of this title (relating to Definitions). Staff of the 
Commission may also propose removal of a Recorded Texas Historic 
Landmark (hereafter referred to as "RTHL") marker if such a property 
no longer meets the criteria for designation established in §21.6 of this 
title (relating to Recorded Texas Historic Landmark Designation). 

(b) With the exception of monuments that are State Antiqui-
ties Landmarks or included within the boundaries of State Antiquities 
Landmarks, which shall follow procedures as described in §191.097 
and 191.098 of title 9 of the Natural Resources Code as well as ap-
plicable rules adopted thereunder, requests for removal of a historical 
marker or monument shall include: 

(1) the [The] name and contact information for the request-
ing individual, group, or CHC; 

(2) the [The] name and location of the marker or monument 
for which removal is requested; 

(3) justification [Justification] for removal of the marker or 
monument; 

(4) narrative [Narrative] history and photographs of the 
marker or monument; 

(5) written [Written] owner consent for removal from the 
landowner for sites not located on state land; [and] 

(6) a [A] plan explaining how the marker or monument will 
be removed in such a way as to protect its condition and be delivered 
to a location approved by the Commission; and [THC.] 

(7) For RTHLs only, notification of any proposed work suf-
ficient to meet the requirements of §21.11 of this title (relating to Re-
view of Work on Recorded Texas Historic Landmarks). 

(c) Marker and monument removal requests shall be submit-
ted to the Commission at 1511 Colorado St., Austin, Texas [TX] 78701; 
by mail to P.O. Box 12276, Austin, Texas [TX] 78711; or by email to 
thc@thc.texas.gov. The Commission will send a copy of the request 
and supporting materials to the County Historical Commission (CHC) 
for the county in which the marker or monument is located, return re-
ceipt requested. In the absence of a formally-established CHC, a copy 
will be submitted to the county judge, return receipt requested. 

(d) The CHC or county judge shall have 30 days from the date 
of receipt of the request to submit a response to the Commission if 
they wish to do so. The CHC's [CHC] or county judge's response shall 
consist of not more than 10 single-sided pages of material printed in a 
font size no smaller than 11 and shall be signed by the chair of the CHC 
or by the county judge. 

(e) The Commission's History Programs Committee ("Com-
mittee") shall consider requests for removal of markers and monuments 
that are not State Antiquities Landmarks or located within the bound-
aries of [a] State Antiquities Landmarks, including those also governed 
by §17.2 of this title (relating to Review of Work on County Court-
houses) and §442.008(a) of title 4 of the Government Code. 

(f) The Committee shall include the request on the agenda of 
its next scheduled meeting after the applicable timeline has been ful-
filled: [, assuming said meeting happens at least 20 days after the re-
quest is received by the Commission or expiration of the 30-day review 
period. If the 20-day deadline is not met, the request shall be on the 
agenda of the following meeting of the Committee.] 

(1) For RTHLs, the Commission must receive a request for 
removal of the designation at least 90 days prior to the Committee meet-
ing at which the request will be considered, to allow sufficient time for 
the notification and review process established in §21.11 of this title 
and Texas Government Code, §442.006(f). 

(2) For all other markers and monuments, the Commission 
must receive a request for removal at least 20 days prior to the Com-
mittee meeting at which the request will be considered. Further, the 
30-day review period referred to in subsection (d) of this section must 
have expired or a response received from the CHC or county judge be-
fore the Commission may take action on such a request. 

(g) The Committee may choose to take public testimony on the 
request. If public testimony is invited, such testimony may be limited 
by the Committee chair to a period of time allocated per speaker. 

(h) Upon consideration of a removal request, the Committee 
shall make a recommendation to the Commission on whether to ap-
prove or deny the removal request. The recommendation of the Com-
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mittee shall be placed on the agenda of the full Commission meeting 
immediately following the Committee meeting for approval or denial. 

(i) The Commission shall notify the requesting individual, 
group, or CHC, and CHC for the county in which the marker or 
monument is located of the Commission's decision. 

(j) If the request is approved by the Commission, the person 
who submitted the removal request must arrange for removal of the 
marker or monument in such a way as to protect its condition [,] and 
deliver it to a location approved by the Commission [THC] at the re-
questor's expense. 

(k) Approval by the Commission of the removal of an RTHL 
marker constitutes removal of the designation on the property. Pursuant 
to §21.6 of this title, RTHL designation shall be effective until removed 
by the commission, whether or not the marker remains in place. Should 
the waiting period imposed under §21.11 of this title expire prior to 
Commission consideration of a marker removal request submitted pur-
suant to this rule, the property owner may proceed with their project as 
proposed. However, after expiration of the waiting period and before 
proceeding with any work that may damage the marker, such as demo-
lition of a building on which a marker is mounted, the property owner 
must arrange for removal of the marker in such a way as to protect its 
condition and deliver it to a location approved by Commission staff at 
the owner's expense. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300513 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 565. HOME AND COMMUNITY-
BASED (HCS) PROGRAM [AND COMMUNITY 
FIRST CHOICE (CFC)] CERTIFICATION 
STANDARDS 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §§565.2, 565.3, 
565.5, 565.7, 565.9, 565.11, 565.13, 565.15. 565.17, 565.19, 
565.21, 565.23, 565.25, 565.27, 565.29, 565.31, 565.33, 
565.35, 565.37, 565.39, 565.41, 565.43, 565.47, and 565.49 
in Title 26 Texas Administrative Code Chapter 565, Home and 
Community-Based Services (HCS) Program and Community 
First Choice (CFC) Certification Standards. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to draft new rules that describe 
the regulatory certification standards for HCS Medicaid waiver 

program providers. Currently, rules describing HCS certifica-
tion principles and rules regarding regulatory processes for HCS 
waiver program providers are in Title 40, Chapter 9, Subchapter 
D of the Texas Administrative Code. 
The proposed rules describe certification standards regarding 
service delivery, rights of individuals, requirements related to 
abuse, neglect, and exploitation, staff member and service 
providers' requirements, and quality assurance. The proposed 
rules also include new requirements for emergency prepared-
ness, fire drills, and evacuation drills in all residential types in 
the HCS program. Current requirements listed on the waiver 
survey and certification checklist that are not currently in rule 
are included in the proposed rules. The proposed rules set 
forth recommendations for increased oversight of HCS host 
home/companion care homes, clarify restraint and seclusion 
requirements, and add language for obtaining and using en-
closed beds. The proposed rules also modify HHSC surveyor 
requirements to allow for survey flexibility as the HCS waiver 
program evolves. 
The proposed rules reflect stakeholder engagement over the 
past two years. 
SECTION-BY-SECTION SUMMARY 

Proposed new sections listed in this paragraph replace and up-
date rules in 40 TAC, Part 1, Chapter 9, Subchapter D, concern-
ing Home and Community-based Services (HCS) Program. Sec-
tions 9.153, 9.171 - 9.175, 9.177 - 9.180, 9.182, 9.183, 9.187, 
and 9.188 are proposed for repeal elsewhere in this issue of the 
Texas Register. 

The proposal changes the title of Chapter 565 from Home And 
Community-Based (HCS) Program and Community First Choice 
(CFC) Certification Standards to Home and Community-Based 
Services (HCS) Program Certification Standards. 
Proposed new Subchapter B, Overview includes §565.2, Pur-
pose, and §565.3, Definitions. 
Proposed new §565.2, Purpose, describes the purpose and 
scope of the Home and Community-based program. 
Proposed new §565.3, Definitions, describes terms used in the 
Home and Community-based program as it relates to Long-term 
Care Regulation and the Certification Standards. 
Proposed new Subchapter C, Certification Standards: Individ-
ual's Rights, includes §565.5, Rights of Individuals. 
Proposed new §565.5 Rights of Individuals, describes individ-
ual's rights in HCS programs and program providers' responsi-
bility to ensure those rights are exercised. 
Proposed new Subchapter D, Certification Standards: Staff 
member and Service Provider Requirements, includes §565.7, 
Staff Member and Service Provider Requirements; and §565.9, 
Program Provider Requirements. 
Proposed new §565.7, Staff Member and Service Provider Re-
quirements, describes the hiring requirements for a staff member 
and service provider of program providers. 
Proposed new §565.9, Program Provider Requirements, de-
scribes the required registry checks program providers must 
perform on staff members and service providers. 
Proposed new Subchapter E, Certification Standards: Service 
Delivery, includes §565.11, Service Delivery; §565.13, Nursing; 
§565.15, Individuals under the age of 22; §565.17, Pre-en-
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rollment Minor Home Modification; §565.19, Community First 
Choice (CFC) Emergency Response Systems (ERS) Services; 
and §565.21, Transitional Assistance Service (TAS). 
Proposed new §565.11, Service Delivery, describes the services 
available to an individual and how providers should deliver them, 
documentation program providers must maintain, instructions for 
back up plans, and suspension of services. 
Proposed new §565.13, Nursing, describes the nursing services 
and how to deliver them along with instructions for the compre-
hensive nursing assessment. Proposed new §565.15, Individ-
uals under the age of 22, describes additional requirements re-
lated to individuals who are under the age of 22. 
Proposed new §565.17, Pre-enrollment Minor Home Modifica-
tion, outlines mobility and accessibility requirements and minor 
home modifications. 
Proposed new §565.19, Community First Choice (CFC) Emer-
gency Response Systems (ERS) Services, details the criteria 
for services, how to deliver it, and installing/testing instructions. 
Proposed new §565.21, Transitional Assistance Service (TAS), 
describes the TAS service and instructions for how to provide the 
service. 
Proposed new Subchapter F, Certification Standards: Qual-
ity Assurance, includes §565.23, Residential Requirements; 
§565.25, Programmatic Requirements; §565.27, Finances and 
Rent; §565.29, Behavior Support Plan; §565.31, Requirements 
Related to Abuse, Neglect, and Exploitation; §565.33, Restraint; 
§565.35, Enclosed Beds; §565.37, Protective Devices; and 
§565.39 Prohibitions 

Proposed new §565.23, Residential Requirements, describes 
the program providers' responsibilities for upkeep and mainte-
nance of the residences. Requirements address outside areas, 
floors, walls and ceilings, kitchen, bathroom, and storage of 
chemicals and toxins. Requirements also include conditions for 
means of egress, emergency response plans, infection control, 
medication administration, fire extinguishers, and fire drills. 
Proposed new §565.25, Programmatic Requirements, outlines 
the inspections program providers must do before an individual 
moves into a residence, reporting requirements for an individ-
ual's death and critical incidents, identification of an alternate 
contact to the Chief Executive Officer, retaliation prohibitions, 
and annual reviews. 
Proposed new §565.27, Finances and Rent, establishes how 
program providers should charge an individual for rent and board 
in a three and four-person residence, how program providers 
should manage an individual's funds if they're the payee, and 
restrictions on what program providers cannot charge the indi-
vidual. 
Proposed new §565.29, Behavior Support Plan, outlines the 
process for obtaining a behavior support plan for an individual. 
Proposed new §565.31, Requirements Related to Abuse, Ne-
glect, and Exploitation, outlines program providers' responsibili-
ties for documenting, reporting, and ensuring safety of the indi-
vidual when incidents of abuse, neglect, and exploitation occur. 
Proposed new §565.33, Restraints, describes when program 
providers may use restraint and when they must not use re-
straint, including required assessments, documentation, and no-
tifications when restraint is used. 

Proposed new §565.35, Enclosed Beds, describes program 
providers' responsibilities if they allow an individual to use an 
enclosed bed in a residence and the end date for all enclosed 
beds. 
Proposed new §565.37, Protective Devices, describes program 
providers' responsibilities when implementing the use of pro-
tective devices, including required documentation and assess-
ments. 
Proposed new §565.39, Prohibitions, states that program 
providers must not use seclusion or an enclosed bed for behav-
ioral management. 
Proposed new Subchapter G, HHSC Actions, includes §565.41, 
HHSC Surveys of a Program Provider; §565.43, HHSC Ap-
proval of Four-Person Residences; §565.47, Amelioration; and 
§565.49, Program Provider Compliance and Corrective Action. 
Proposed new §565.41, HHSC Surveys of a Program Provider, 
lists the type and frequency of surveys conducted by HHSC. 
Proposed new §565.43, HHSC Approval of Four-Person Resi-
dences, describes how to obtain approval of a four-person resi-
dence. 
Proposed new §565.47, Amelioration, allows HHSC to give pro-
gram providers the opportunity for amelioration, in lieu of an ad-
ministrative penalty for a violation. The proposed rule describes 
the circumstances under which program providers are, and are 
not, allowed the opportunity for amelioration and requirements 
for program providers seeking amelioration. The proposed rule 
requires HHSC to notify program providers regarding plan ap-
proval, or payment if a plan is denied, and it allows program 
providers to appeal the administrative penalty in accordance with 
40 TAC §49.541 (relating to Contractor's Right to Appeal). 
Proposed new §565.49, Program Provider Compliance and Cor-
rective Action, outlines the requirements of HHSC, if it deter-
mines that program providers are, or are not, in compliance with 
the certification standards. The proposed rule requires program 
providers to submit a plan of correction for each concern iden-
tified by HHSC and outlines what happens if the plan needs to 
be revised, or if it is approved or not approved, and it details fol-
low-up steps. The proposed rule describes administrative penal-
ties for critical violations and HHSC's responsibilities in conduct-
ing surveys and citing program providers for violation of a certi-
fication standards. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 

48 TexReg 790 February 17, 2023 Texas Register 



(5) the proposed rules will create new rules; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities to comply with the proposed rules. 
HHSC has no basis for an expectation of whether there will be 
an adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. While a program providers' non-
compliance with the proposed regulations may result in adminis-
trative penalties, HHSC does not have sufficient data to estimate 
the cost to those businesses. 
HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses, micro-busi-
nesses, or rural communities would not be consistent with en-
suring the health and safety of individuals with intellectual and 
physical disabilities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas. 
PUBLIC BENEFIT AND COSTS 

Stephen Pahl, Deputy Executive Commissioner for Regulatory 
Services, has determined that for each year of the first five years 
the rules are in effect, the public benefit will be the health and 
safety of the individuals in the HCS program. HCS program 
providers, HHSC staff, and the public will benefit from the pro-
posed rules because rules will clarify providers' requirements, 
which are intended to ensure health and safety. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules. 
The proposed rules update, clarify, and codify existing HHSC 
agency practices and requirements. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed 
to Kelly Donaldson at (512) 438-3161 in HHSC Regulatory Ser-
vices Division. 
Written comments on the proposal may be submitted to HHSC 
Long-term Care Regulation Policy and Rules, Mail Code E-370, 
701 W. 51st Street, Austin, Texas 78751, or by email to HH-
SCLTCRRules@hhs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R074" in the subject 
line. 
SUBCHAPTER B. OVERVIEW 
26 TAC §565.2, §565.3 

STATUTORY AUTHORITY 

The proposed new sections are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies, 
and Texas Government Code §531.021, which provides HHSC 
with the authority to administer federal funds and plan and direct 
the Medicaid program in each agency that operates a portion 
of the Medicaid program; and Texas Human Resources Code 
§32.021, which provides that HHSC shall adopt necessary rules 
for the proper and efficient operation of the Medicaid program. 
The proposed new sections implement Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§565.2. Purpose. 

(a) The purpose of this chapter is to promote the health, safety, 
and welfare of the individuals in the Home and Community-based Ser-
vices (HCS) program by establishing the minimum health and safety 
expectations and responsibilities of a HCS program provider. 

(b) This chapter applies to program providers. 

(c) The Texas Health and Human Services Commission will 
use the rules in this chapter to establish regulatory compliance by a 
program provider. 

§565.3. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise: 

(1) Abuse--Considered to be: 

(A) physical abuse; 

(B) sexual abuse; or 

(C) verbal or emotional abuse. 

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an applicant or individual by a person, as deter-
mined by the applicant's or individual's service planning team or pro-
gram provider, based on the person's: 

(A) interactions with the applicant or individual; 

(B) availability to the applicant or individual for assis-
tance or support when needed; and 

(C) knowledge of, sensitivity to, and advocacy for the 
applicant's or individual's needs, preferences, values, and beliefs. 

(3) Activities of daily living (ADL)--Basic personal ev-
eryday activities, including tasks such as eating, toileting, grooming, 
dressing, bathing, and transferring. 
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(4) Actual harm--A negative outcome that compromises an 
individual's physical, mental, or emotional well-being but does not con-
stitute an immediate threat. 

(5) Alarm call--A signal transmitted from an individual's 
Community First Choice (CFC) emergency response services (ERS) 
equipment to the CFC ERS response center indicating that the individ-
ual needs immediate assistance. 

(6) Alleged perpetrator--A person alleged to have commit-
ted an act of abuse, neglect, or exploitation of an individual. 

(7) Applicant--A Texas resident seeking services in the 
Home and Community-based Services (HCS) Program. 

(8) Behavioral emergency--A situation in which an indi-
vidual's severely aggressive, destructive, violent, or self-injurious be-
havior: 

(A) poses a substantial risk of imminent probable death 
of, or substantial bodily harm to, the individual or others; 

(B) has not abated in response to preventive de-escala-
tory or redirection techniques; 

(C) is not addressed in a written behavior support plan; 
and 

(D) does not occur during a medical or dental proce-
dure. 

(9) Business day--Any day except a Saturday, Sunday, or 
national or state holiday listed in Texas Government Code §662.003(a) 
or (b). 

(10) Calendar day--Any day, including weekends and hol-
idays. 

(11) Centers for Medicare and Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services that administers the Medicare and Medicaid programs. 

(12) Certification standard--A minimum standard for a pro-
gram provider used by the Texas Health and Human Services Commis-
sion (HHSC) during a survey to ensure health and safety of an individ-
ual. Violations of a certification principle or standard are subject to 
administrative penalties. 

(13) CFC--Community First Choice. 

(14) CFC emergency response services (CFC ERS)--
Backup systems and supports used to ensure continuity of services 
and supports. CFC ERS includes electronic devices and an array of 
available technology, personal emergency response systems, and other 
mobile communication devices. 

(15) CFC ERS provider--The entity directly providing 
CFC ERS to an individual, which may be the program provider or a 
contractor of the program provider. 

(16) CFC Financial management services (CFC 
FMS)--The term used for FMS on the individual plan of care (IPC) of 
an applicant or individual if the applicant or individual receives only 
CFC personal assistance services/habilitation (PAS/HAB) through the 
CDS option. 

(17) CFC personal assistance services/habilitation (CFC 
PAS/HAB). A service that: 

(A) consists of: 

(i) personal assistance services that aid an individual 
in performing ADLs and instrumental activities of daily living (IADLs) 
based on the individual's person-centered service plan, including: 

(I) non-skilled assistance with the performance 
of the ADLs and IADLs; 

(II) household chores necessary to maintain the 
home as a clean, sanitary, and safe environment; 

(III) escort services, which consist of accompa-
nying and assisting an individual to access services or activities in the 
community, but do not include transporting an individual; and 

(IV) assistance with health-related tasks; and 

(ii) habilitation that aids an individual in acquiring, 
retaining, and improving self-help, socialization, and daily living skills 
and training the individual on ADLs, IADLs, and health-related tasks, 
such as: 

(I) self-care; 

(II) personal hygiene; 

(III) household tasks; 

(IV) mobility; 

(V) money management; 

(VI) community integration, including how to 
get around in the community; 

(VII) use of adaptive equipment; 

(VIII) personal decision making; 

(IX) reduction of challenging behaviors to allow 
individuals to accomplish ADLs, IADLs, and health-related tasks; and 

(X) self-administration of medication; and 

(B) does not include transporting the individual, which 
means driving the individual from one location to another. 

(18) CFC support consultation--The term used for support 
consultation on the IPC of an applicant or individual if the applicant or 
individual receives only CFC PAS/HAB through the CDS option. 

(19) CFC support management--Training regarding how to 
select, manage, and dismiss an unlicensed service provider of CFC 
PAS/HAB, as described in the HCS Handbook. 

(20) Chemical restraint--A medication used to control an 
individual's behavior or to restrict the individual's freedom of move-
ment that is not a standard treatment for the individual's medical or 
psychological condition. 

(21) Cognitive rehabilitation therapy--A service that: 

(A) assists an individual in learning or relearning cog-
nitive skills that have been lost or altered because of damage to brain 
cells or brain chemistry in order to enable the individual to compensate 
for lost cognitive functions; and 

(B) includes reinforcing, strengthening, or reestablish-
ing previously learned patterns of behavior, or establishing new pat-
terns of cognitive activity or compensatory mechanisms for impaired 
neurological systems. 

(22) Community resource coordination group (CRCG)--A 
local interagency group composed of public and private agencies that 
develops service plans for individuals whose needs can be met only 
through interagency coordination and cooperation. The group's role 
and responsibilities are described in the Memorandum of Understand-
ing on Coordinated Services to Persons Needing Services from More 
Than One Agency, which is available on the HHSC website. 
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(23) Competitive employment--Employment that pays an 
individual at least minimum wage if the individual is not self-em-
ployed. 

(24) Consumer directed services option (CDS option)--A 
service delivery option in which an individual or legally authorized 
representative employs and retains service providers and directs the 
delivery of program services. 

(25) Contract--A provisional contract or a standard con-
tract. 

(26) Controlling person--A person who: 

(A) has an ownership interest in a program provider; 

(B) is an officer or director of a corporation that is a 
program provider; 

(C) is a partner in a partnership that is a program 
provider; 

(D) is a member or manager in a limited liability com-
pany that is a program provider; 

(E) is a trustee or trust manager of a trust that is a pro-
gram provider; or 

(F) because of a personal, familial, or other relationship 
with a program provider, is in a position of actual control or authority 
with respect to the program provider, regardless of the person's title. 

(27) Critical incident--An event listed in the HCS Provider 
User Guide found on the HHSC website. 

(28) Critical violation--A violation for which HHSC may 
assess an administrative penalty before giving a program provider an 
opportunity to correct the violation. A critical violation: 

(A) is an immediate threat; 

(B) has resulted in actual harm and is widespread; 

(C) has resulted in actual harm and is a pattern; or 

(D) has the potential to result in actual harm and is 
widespread. 

(29) DADS--Formerly the Texas Department of Aging and 
Disability Services. The functions have been transferred to the Texas 
Health and Human Services Commission. 

(30) DFPS--The Department of Family and Protective Ser-
vices. 

(31) Emergency--An unexpected situation in which the ab-
sence of an immediate response could reasonably be expected to result 
in risk to the health and safety of an individual or another person. 

(32) Emergency Plan--A written plan that describes the ac-
tions that will be taken to protect individuals, including evacuation or 
sheltering-in-place, in the event of an emergency such as a fire or nat-
ural disaster. 

(33) Emergency situation--An unexpected situation in-
volving an individual's health, safety, or welfare, of which a person 
of ordinary prudence would determine that the legally authorized 
representative (LAR) should be informed, such as: 

(A) an individual needing emergency medical care; 

(B) an individual being removed from his or her resi-
dence by law enforcement; 

(C) an individual leaving his or her residence without 
notifying a staff member or service provider and not being located; and 

(D) an individual being moved from his or her residence 
to protect the individual (for example, because of a hurricane, fire, or 
flood). 

(34) Enclosed bed--A protective device that: 

(A) is commercially produced; 

(B) includes a 360-degree side enclosure; 

(C) may or may not have a top cover or canopy; and 

(D) must be appropriate for the size and weight of the 
individual. 

(35) Exploitation--The illegal or improper act or process of 
using, or attempting to use, an individual or the resources of an indi-
vidual for monetary or personal benefit, profit, or gain. 

(36) Family-based alternative--A family setting in which 
the family provider or providers are specially trained to provide sup-
port and in-home care for children with disabilities or children who are 
medically fragile. 

(37) Financial management services (FMS)--A service that 
is provided to an individual participating in the CDS option, as defined 
in 40 TAC §41.103 (relating to Definitions). 

(38) Financial management services agency (FMSA)--An 
entity that provides financial management services to an individual par-
ticipating in the CDS option, as defined in 40 TAC §41.103. 

(39) Follow-up survey--A review by HHSC of a program 
provider to determine if the program provider has completed corrective 
action. 

(40) Former military member--A person who served in the 
United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
Space Force: 

(A) who declared and maintained Texas as the person's 
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and 

(B) who was killed in action or died while in service, or 
whose active duty otherwise ended. 

(41) Four-person residence--A residence: 

(A) that a program provider leases or owns; 

(B) in which at least one person but no more than four 
persons receive: 

(i) residential support; 

(ii) supervised living; 

(iii) a non-HCS Program service like residential 
support or supervised living (for example, services funded by DFPS 
or by a person's own resources); or 

(iv) respite; 

(C) that, if it is the residence of four persons, at least 
one of those persons receives residential support; 

(D) that is not the residence of any persons other than 
a service provider, the service provider's spouse, or person with whom 
the service provider has a spousal relationship, or a person described 
in subparagraph (B) of this paragraph; and 

(E) that is not a dwelling described in 40 TAC 
§9.155(a)(5)(H) (relating to Eligibility Criteria and Suspension of 
HCS Program Services and of CFC Services). 
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(42) General residential operation (GRO)--The term has 
the meaning set forth in Texas Human Resources Code §42.002. 

(43) Good cause--As used in §565.19(a) of this chapter (re-
lating to Community First Choice (CFC) Emergency Response Sys-
tems (ERS) Services), a reason outside the control of the CFC ERS 
provider, as determined by HHSC. 

(44) Health-related tasks--Specific tasks related to the 
needs of an individual, which can be delegated or assigned by licensed 
health care professionals under state law to be performed by a service 
provider of CFC PAS/HAB. These include tasks delegated by a 
registered nurse (RN); health maintenance activities as defined in 22 
TAC §225.4 (relating to Definitions), that may not require delegation; 
and activities assigned to a service provider of CFC PAS/HAB by a 
licensed physical therapist, occupational therapist, or speech-language 
pathologist. 

(45) Home and Community-based Services Program (HCS 
Program)--The program operated by HHSC as authorized by CMS in 
accordance with §1915(c) of the Social Security Act. 

(46) HHSC--The Texas Health and Human Services Com-
mission. 

(47) Instrumental activities of daily living (IADLs)--Activ-
ities related to living independently in the community, including meal 
planning and preparation; managing finances; shopping for food, cloth-
ing, and other essential items; performing essential household chores; 
communicating by phone or other media; and traveling around and par-
ticipating in the community. 

(48) ICAP--Inventory for Client and Agency Planning. 

(49) ICF/IID--Intermediate care facility for individuals 
with an intellectual disability or related conditions. An ICF/IID is a 
facility in which the ICF/IID program is: 

(A) licensed in accordance with Texas Health and 
Safety Code Chapter 252; or 

(B) certified by HHSC, including a state supported liv-
ing center. 

(50) ICF/IID program--The Intermediate Care Facilities 
for Individuals with an Intellectual Disability or Related Conditions 
Program, which provides Medicaid-funded residential services to 
individuals with an intellectual disability or related conditions. 

(51) Immediate threat--A situation that causes, or is likely 
to cause, serious injury, harm, impairment to, or the death of an indi-
vidual. 

(52) Implementation plan--A written document developed 
by the program provider that, for each HCS Program service, except for 
transportation provided as a supported home living activity, and CFC 
service, except for CFC support management, on the individual's IPC 
to be provided by the program provider, includes: 

(A) a list of outcomes identified in the person-directed 
plan (PDP) that will be addressed using HCS Program and CFC ser-
vices; 

(B) specific objectives to address the outcomes required 
by subparagraph (A) of this paragraph that are: 

(i) observable, measurable, and outcome-oriented; 
and 

(ii) derived from assessments of the individual's 
strengths, personal goals, and needs; 

(C) a target date for completion of each objective; 

(D) the number of units of HCS Program and CFC ser-
vices needed to complete each objective; 

(E) the frequency and duration of HCS Program and 
CFC services needed to complete each objective; and 

(F) the signature and date of the individual, LAR, and 
program provider. 

(53) Individual--A person enrolled in the HCS Program. 

(54) Individual plan of care (IPC)--A written plan that: 

(A) states: 

(i) the type and amount of each HCS Program ser-
vice and each CFC service, except for CFC support management, to be 
provided to the individual during an IPC year; 

(ii) the services and supports to be provided to the 
individual through resources other than HCS Program services or CFC 
services, including natural supports, medical services, and educational 
services; and 

(iii) if an individual will receive CFC support man-
agement; and 

(B) is authorized by HHSC. 

(55) Initial certification survey--A review by HHSC of a 
program provider with a provisional contract to determine if the pro-
gram provider complies with the certification standards. 

(56) Initial IPC--The first IPC for an individual developed 
before the individual's enrollment into the HCS Program. 

(57) Intellectual disability--Significant sub-average gen-
eral intellectual functioning existing concurrently with deficits in 
adaptive behavior and manifested during the developmental period. 

(58) Intellectual Disability/Related Conditions Assess-
ment (ID/RC Assessment)--A form used by HHSC for level of care 
(LOC) determination and level of need (LON) assignment. 

(59) Intermittent survey--A review by HHSC of a program 
provider, which may originate from a complaint, that is not an initial 
certification survey, a recertification survey, or a follow-up survey, to 
determine if the program provider complies with the certification stan-
dards. 

(60) IPC cost--Estimated annual cost of HCS Program ser-
vices included on an IPC. 

(61) IPC year--A 12-month time period starting on the date 
an initial or renewal IPC begins. A revised IPC does not change the 
begin or end date of an IPC year. 

(62) Isolated--The scope of a violation that has affected a 
very limited number of individuals or that has occurred only occasion-
ally. 

(63) Legally authorized representative (LAR)--A person 
authorized by law to act on behalf of a person in a matter described 
in this subchapter, and may include a parent, guardian, or managing 
conservator of a minor, or the guardian of an adult. 

(64) Level of care (LOC)--A determination given to an in-
dividual as part of the eligibility determination process based on data 
submitted on the ID/RC Assessment. 

(65) Level of need (LON)--An assignment given by HHSC 
to an individual upon which reimbursement for host home/companion 
care, supervised living, residential support, and individualized skills 
and socialization is based. 
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(66) Licensed vocational nurse (LVN)--A person licensed 
to practice vocational nursing in accordance with Texas Occupations 
Code Chapter 301. 

(67) Local intellectual and developmental disability 
authority (LIDDA)--An entity designated by the HHSC Executive 
Commissioner, in accordance with Texas Health and Safety Code 
§533A.035. 

(68) Managed care organization--This term has the mean-
ing set forth in Texas Government Code §536.001. 

(69) Means of escape--A continuous and unobstructed path 
of travel from an occupied portion of a building to an outside area. 

(70) Mechanical restraint--A mechanical device, material, 
or equipment used to control an individual's behavior by restricting the 
ability of the individual to freely move part or all of the individual's 
body. 

(71) Medical Assistance Only Medicaid (MAO Medic-
aid)--A type of Medicaid for which an applicant or individual qualifies 
financially for Medicaid assistance but does not receive Supplemental 
Security Income benefits. 

(72) Microboard--A program provider: 

(A) that is a non-profit corporation: 

(i) that is created and operated by no more than 10 
persons, including an individual; 

(ii) the purpose of which is to address the needs of 
the individual and directly manage the provision of HCS Program ser-
vices or CFC services; and 

(iii) in which each person operating the corporation 
participates in addressing the needs of the individual and directly man-
aging the provision of HCS Program services or CFC services; and 

(B) that has a service capacity designated in the HHSC 
data system of no more than three individuals. 

(73) Military family member--A person who is the spouse 
or child (regardless of age) of: 

(A) a military member; or 

(B) a former military member. 

(74) Military member--A member of the United States mil-
itary serving in the Army, Navy, Air Force, Marine Corps, Coast Guard, 
or Space Force on active duty who has declared and maintains Texas 
as the member's state of legal residence in the manner provided by the 
applicable military branch. 

(75) Natural supports--Unpaid persons, including family 
members, volunteers, neighbors, and friends, who assist an individual. 

(76) Neglect--A negligent act or omission that caused 
physical or emotional injury or death to an individual or placed an 
individual at risk of physical or emotional injury or death. 

(77) Nursing facility--A facility licensed in accordance 
with Texas Health and Safety Code Chapter 242. 

(78) Pattern--The scope of a violation that is not wide-
spread but represents repeated failures by the program provider to 
comply with certification standards and the failures: 

(A) are found throughout the services provided by the 
program provider; or 

(B) involve or affect the same individuals, service 
providers, or volunteers. 

(79) Permanency planning--A philosophy and planning 
process that focuses on the outcome of family support for an applicant 
or individual under 22 years of age by facilitating a permanent living 
arrangement in which the primary feature is an enduring and nurturing 
parental relationship. 

(80) Permanency Planning Review Screen--A screen in the 
HHSC data system, completed by a LIDDA, that identifies community 
supports needed to achieve an applicant's or individual's permanency 
planning outcomes and provides information necessary for approval 
to provide supervised living or residential support to the applicant or 
individual. 

(81) Person-directed plan (PDP)--A written plan, based on 
person-directed planning and developed with an applicant or individual 
in accordance with the HHSC Person-Directed Plan form and discov-
ery tool found on the HHSC website, that describes the supports and 
services necessary to achieve the desired outcomes identified by the 
applicant or individual (and LAR on the applicant's or individual's be-
half) and ensure the applicant's or individual's health and safety. 

(82) Person-directed planning--An ongoing process that 
empowers the applicant or individual (and the LAR on the applicant's 
or individual's behalf) to direct the development of a PDP. The process: 

(A) identifies supports and services necessary to 
achieve the applicant's or individual's outcomes; 

(B) identifies existing supports, including natural sup-
ports and other supports available to the applicant or individual and 
negotiates needed services system supports; 

(C) occurs with the support of a group of people chosen 
by the applicant or individual (and the LAR on the applicant's or indi-
vidual's behalf); and 

(D) accommodates the applicant's or individual's style 
of interaction and preferences. 

(83) Physical abuse--Any of the following: 

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical 
injury or death to an individual or placed an individual at risk of phys-
ical injury or death; 

(B) an act of inappropriate or excessive force or corpo-
ral punishment, regardless of whether the act results in a physical injury 
to an individual; 

(C) the use of a restraint on an individual in a manner 
that is not in compliance with federal and state laws, rules, and regula-
tions; or 

(D) seclusion. 

(84) Physical restraint--Any manual method used to con-
trol an individual's behavior, except for physical guidance or prompt-
ing of brief duration that an individual does not resist, that restricts: 

(A) the free movement or normal functioning of all or 
a part of the individual's body; or 

(B) normal access by an individual to a portion of the 
individual's body. 

(85) Plan of correction--A plan documented on the HHSC 
Plan of Correction form that includes the corrective action that a pro-
gram provider will take for each violation identified on a final survey 
report. 
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(86) Plan of removal--A written plan that describes the ac-
tion a program provider will take to remove an immediate threat that 
HHSC identifies. 

(87) Post 45-day follow-up survey--A follow-up survey 
conducted at least 46 calendar days after the exit conference of the sur-
vey in which the violation requiring corrective action was identified. 

(88) Post-move monitoring visit--A visit conducted by the 
service coordinator in accordance with the Intellectual and Develop-
mental Disability Preadmission Screening and Resident Review (IDD-
PASRR) Handbook. 

(89) Pre-enrollment minor home modifications--Minor 
home modifications, as described in the HCS Program Billing Guide-
lines, completed before an applicant is discharged from a nursing 
facility, an ICF/IID, or a GRO and before the effective date of the 
applicant's enrollment in the HCS Program. 

(90) Pre-enrollment minor home modifications assess-
ment--An assessment performed by a licensed professional as required 
by the HCS Program Billing Guidelines to determine the need for 
pre-enrollment minor home modifications. 

(91) Pre-move site review--A review conducted by the ser-
vice coordinator in accordance with HHSC's IDD-PASRR Handbook. 

(92) Program provider--A "person" as defined in 40 TAC 
§49.102 (relating to Definitions) that has a contract with HHSC to pro-
vide HCS Program services, excluding an FMSA. 

(93) Protective Device--An item or device, such as a safety 
vest, lap belt, bed rail, safety padding, adaptation to furniture, or hel-
met, used only to protect an individual from injury, or for body posi-
tioning of the individual to ensure health and safety, and not used to 
modify or control behavior. The device or item is considered a protec-
tive device only when used in accordance with §565.37 of this chapter 
(relating to Protective Devices). 

(94) Provisional contract--A contract that HHSC enters 
into with a program provider in accordance with 40 TAC §49.208 
(relating to Provisional Contract Application Approval) that has a term 
of no more than three years, not including any extension agreed to in 
accordance with §49.208(e). 

(95) Public emergency personnel--Personnel of a sheriff's 
department, police department, emergency medical service, or fire de-
partment. 

(96) Recertification survey--A review by HHSC of a pro-
gram provider with a standard contract to determine if the program 
provider complies with the certification standards and will be certified 
for a new certification period. 

(97) Registered nurse (RN)--A person licensed to practice 
professional nursing in accordance with Texas Occupations Code 
Chapter 301. 

(98) Related condition--A severe and chronic disability 
that: 

(A) is attributed to: 

(i) cerebral palsy or epilepsy; or 

(ii) any other condition, other than mental illness, 
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior, similar to that of individuals with an intellectual disabil-
ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability; 

(B) is manifested before the individual reaches age 22; 

(C) is likely to continue indefinitely; and 

(D) results in substantial functional limitation in at least 
three of the following areas of major life activity: 

(i) self-care; 

(ii) understanding and use of language; 

(iii) learning; 

(iv) mobility; 

(v) self-direction; and 

(vi) capacity for independent living. 

(99) Relative--A person related to another person within 
the fourth degree of consanguinity or within the second degree of affin-
ity. A more detailed explanation of this term is included in the HCS 
Program Billing Guidelines. 

(100) Renewal IPC--An IPC developed for an individual in 
accordance with 40 TAC §9.166(a) (relating to Renewal and Revision 
of an IPC). 

(101) Repeated violation--A violation that is based on the 
same certification standard and involves the same HCS Program ser-
vice or CFC service as a previous violation. 

(102) Residence-- A host home/companion care, three-per-
son, or four-person residence, as defined by the HCS Program Billing 
Guidelines. 

(103) Residential survey--A review of a residence HHSC 
to determine if the program provider complies with §565.23 of this 
chapter (relating to Residential Requirements). 

(104) Responder--A person designated to respond to an 
alarm call activated by an individual. 

(105) Restraint--Any of the following: 

(A) a physical restraint; 

(B) a mechanical restraint; or 

(C) a chemical restraint. 

(106) Revised IPC--An initial IPC or a renewal IPC that is 
revised during an IPC year, in accordance with 40 TAC §9.166(b) or 
(d), to add a new HCS Program service or CFC service or change the 
amount of an existing service. 

(107) Seclusion--The involuntary placement of an individ-
ual in an area from which the individual is prevented from leaving. 

(108) Service backup plan--A plan that ensures continuity 
of critical program services if service delivery is interrupted. 

(109) Service coordination--A service as defined in Chap-
ter 331 of this title (relating to LIDDA Service Coordination). 

(110) Service coordinator--An employee of a LIDDA who 
provides service coordination to an individual. 

(111) Service planning team--One of the following: 

(A) for an applicant or individual other than one de-
scribed in subparagraphs (B) or (C) of this paragraph, a planning team 
consisting of: 

(i) an applicant, individual, and LAR; 

(ii) service coordinator; and 
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(iii) other persons chosen by the applicant, individ-
ual, or LAR, for example, a staff member of the program provider, a 
family member, a friend, or a teacher; 

(B) for an applicant 21 years of age or older who is re-
siding in a nursing facility and enrolling in the HCS Program, a plan-
ning team consisting of: 

(i) the applicant and LAR; 

(ii) a service coordinator; 

(iii) a staff member of the program provider; 

(iv) providers of specialized services; 

(v) a nursing facility staff person who is familiar 
with the applicant's needs; 

(vi) other persons chosen by the applicant or LAR, 
for example, a family member, friend, or teacher; and 

(vii) at the discretion of the LIDDA, and with the 
approval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability; or 

(C) for an individual 21 years of age or older who has 
enrolled in the HCS Program from a nursing facility or has enrolled in 
the HCS Program as a diversion from admission to a nursing facility, 
for 365 calendar days after enrollment, a planning team consisting of: 

(i) the individual and LAR; 

(ii) a service coordinator; 

(iii) a staff member of the program provider; 

(iv) other persons chosen by the individual or LAR, 
for example, a family member, a friend, or a teacher; and 

(v) with the approval of the individual or LAR, other 
persons who are directly involved in the delivery of services to persons 
with an intellectual or developmental disability. 

(112) Service provider--A person, who may be a staff 
member, who directly provides an HCS Program service or CFC 
service to an individual. 

(113) Sexual abuse--Any of the following: 

(A) sexual exploitation of an individual; 

(B) non-consensual or unwelcomed sexual activity with 
an individual; or 

(C) consensual sexual activity between an individual 
and a service provider, staff member, volunteer, or controlling person, 
unless a consensual sexual relationship with an adult individual existed 
before the service provider, staff member, volunteer, or controlling per-
son became a service provider, staff member, volunteer, or controlling 
person. 

(114) Sexual activity--An activity that is sexual in nature, 
including kissing, hugging, stroking, or fondling with sexual intent. 

(115) Sexual exploitation--A pattern, practice, or scheme 
of conduct against an individual that can reasonably be construed as 
being for the purposes of sexual arousal or gratification of any person: 

(A) which may include sexual contact; and 

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice. 

(116) Specialized services--The services defined in 
§303.102 of this title (relating to Definitions). 

(117) SSI--Supplemental Security Income. 

(118) Staff member--An employee or contractor of an HCS 
Program provider. 

(119) Standard contract--A contract that HHSC enters 
into with a program provider in accordance with 40 TAC §49.209 
(relating to Standard Contract) that has a term of no more than five 
years, not including any extension agreed to in accordance with 40 
TAC §49.209(d). 

(120) State Medicaid claims administrator--The entity con-
tracting with the state as the Medicaid claims administrator and fiscal 
agent. 

(121) State supported living center--A state-supported and 
structured residential facility operated by HHSC to provide to persons 
with an intellectual disability a variety of services, including medical 
treatment, specialized therapy, and training in acquiring personal, so-
cial, and vocational skills, but does not include a community-based 
facility owned by HHSC. 

(122) Support consultation--A service, as defined in 40 
TAC §41.103, that is provided to an individual participating in the 
CDS option at the request of the individual or LAR. 

(123) Survey--An initial certification survey, a recertifica-
tion survey, a follow-up survey, and an intermittent survey. 

(124) System check--A test of the CFC ERS equipment to 
determine if: 

(A) the individual can successfully activate an alarm 
call; and 

(B) the equipment is working properly. 

(125) Three-person residence--A residence: 

(A) that a program provider leases or owns; 

(B) in which at least one person but no more than three 
persons receive: 

(i) residential support; 

(ii) supervised living; 

(iii) a non-HCS Program service like residential 
support or supervised living (for example, services funded by DFPS 
or by a person's own resources); or 

(iv) respite; 

(C) that is not the residence of any person other than a 
service provider, the service provider's spouse, a person with whom 
the service provider has a spousal relationship, or a person described 
in subparagraph (B) of this paragraph; and 

(D) that is not a dwelling described in 40 TAC 
§9.155(a)(5)(H). 

(126) Transition plan--As described in §303.102 of this ti-
tle, a written plan developed by the service planning team for an ap-
plicant who is residing in a nursing facility and enrolling in the HCS 
Program. A transition plan includes essential and nonessential services 
and supports the applicant needs to transition from a nursing facility to 
a community setting. 

(127) Transition assistance services (TAS)--Services pro-
vided to assist an applicant in setting up a household in the community 
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before being discharged from a nursing facility, an ICF/IID, or a GRO 
and before enrolling in the HCS Program. TAS consists of: 

(A) for an applicant whose proposed initial IPC does 
not include residential support, supervised living, or host home/com-
panion care: 

(i) paying security deposits required to lease a home, 
including an apartment, or to establish utility services for a home; 

(ii) purchasing essential furnishings for a home, in-
cluding a table, a bed, chairs, window blinds, eating utensils, and food 
preparation items; 

(iii) paying for expenses required to move personal 
items, including furniture and clothing, into a home; 

(iv) paying for services to ensure the health and 
safety of the applicant in a home, including pest eradication, allergen 
control, or a one-time cleaning before occupancy; and 

(v) purchasing essential supplies for a home, includ-
ing toilet paper, towels, and bed linens; and 

(B) for an applicant whose initial proposed IPC in-
cludes residential support, supervised living, or host home/companion 
care: 

(i) purchasing bedroom furniture; 

(ii) purchasing personal linens for the bedroom and 
bathroom; and 

(iii) paying for allergen control. 

(128) Transportation plan--A written plan based on per-
son-directed planning and developed with an applicant or individual us-
ing the HHSC Individual Transportation Plan form found on the HHSC 
website. A transportation plan is used to document how transportation 
as a supported home living activity will be delivered to support an indi-
vidual's desired outcomes and purposes for transportation as identified 
in the PDP. 

(129) Vendor hold--A temporary suspension of payments 
that are due to a program provider under a contract. 

(130) Verbal or emotional abuse--Any act or use of verbal 
or other communication, including gestures: 

(A) to: 

(i) harass, intimidate, humiliate, or degrade an indi-
vidual; or 

(ii) threaten an individual with physical or emo-
tional harm; and 

(B) that: 

(i) results in observable distress or harm to the indi-
vidual; or 

(ii) is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress. 

(131) Violation--A finding by HHSC that a program 
provider is not or was not in compliance with a certification standard. 

(132) Volunteer--A person who works for a program 
provider without compensation, other than reimbursement for actual 
expenses. 

(133) Widespread--The scope of a violation that: 

(A) is pervasive throughout the services provided by the 
program provider; or 

(B) represents a systemic failure by the program 
provider that affects or has the potential to affect a large portion of, or 
all, individuals. 

(134) Willfully interfering--Acting or not acting to inten-
tionally prevent, interfere with, or impede, or to attempt to intention-
ally prevent, interfere with, or impede. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300482 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER C. CERTIFICATION 
STANDARDS: INDIVIDUAL'S RIGHTS 
26 TAC §565.5 

STATUTORY AUTHORITY 

The proposed new section is authorized by Texas Government 
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provi-
sion of services by the health and human services agencies, and 
Texas Government Code §531.021, which provides HHSC with 
the authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; and Texas Human Resources Code §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The proposed new section implements Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§565.5. Rights of Individuals. 

(a) The program provider cannot prohibit: 

(1) an individual, or the legally authorized representative 
(LAR) on behalf of the individual, from exercising the same rights and 
responsibilities exercised by people without disabilities; and 

(2) a LAR or family members from encouraging the indi-
vidual to exercise the same rights and responsibilities exercised by peo-
ple without disabilities. 

(b) The program provider must develop and implement poli-
cies that ensure the individual is informed of his or her rights and can 
exercise his or her rights without interference, coercion, discrimina-
tion, or retaliation from the program provider. This includes the right 
to: 

(1) manage, be trained to manage, or have assistance in 
managing financial affairs upon documentation of the individual's writ-
ten request for assistance; 

(2) access public accommodations; 

(3) be informed of the requirements for participation; 
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(4) be informed, both orally and in writing, of all the HCS 
Program and CFC services available and rules pertaining to the individ-
ual's enrollment and participation in the program provider's program, 
including those related to the use of restraint, as well as any changes in 
these that occur; 

(5) be informed of the individual plan of care (IPC), im-
plementation plan, and transportation plan, including any restrictions 
affecting the individual's rights; 

(6) participate in decisions and be informed of the reasons 
for decisions regarding plans for enrollment, service termination, trans-
fer, relocation, or denial of Home and Community-based Services Pro-
gram (HCS) Program or Community First Choice (CFC) services; 

(7) be informed about the individual's own health, mental 
condition, and related progress; 

(8) be informed of the name and qualifications of any per-
son serving or treating the individual and to choose among various 
available service providers; 

(9) receive visitors without prior notice to the program 
provider unless such rights are contraindicated by the individual's 
rights or the rights of other individuals; 

(10) have privacy in visitation with family and other visi-
tors; 

(11) make and receive telephone calls in private; 

(12) send and receive sealed and uncensored mail; 

(13) attend or refuse to attend religious activities; 

(14) participate in developing a pre-discharge plan that ad-
dresses assistance for the individual after he or she leaves the program; 

(15) be free from the use of unauthorized restraints; 

(16) live in a normative residential living environment; 

(17) access free public schooling according to Texas Edu-
cation Code; 

(18) live where the individual is within proximity of and 
can access treatment and services that are best suited to meet the indi-
vidual's needs and abilities and enhance that individual's strengths; 

(19) have a personalized IPC, implementation plan, and 
transportation plan, based on individualized assessments that meet the 
individual's needs and abilities and enhance that individual's strengths; 

(20) help decide what the implementation plan and trans-
portation plan will be; 

(21) be informed as to the progress or lack of progress be-
ing made in the execution of the implementation plan and transporta-
tion plan; 

(22) choose from the same services that are available to all 
community members, including those without disabilities; 

(23) be evaluated as needed, but at least annually, to de-
termine the individual's strengths, needs, preferences, and appropriate-
ness of the implementation plan and transportation plan; 

(24) complain at any time to a staff member or service 
provider; 

(25) receive appropriate support and assistance from a staff 
member or service provider to address concerns if the individual dis-
likes or disagrees with the services being rendered or thinks that his or 
her rights are being violated; 

(26) live free from abuse, neglect, or exploitation in a 
healthful and safe environment; 

(27) participate in decisions regarding the individual's liv-
ing environment, including location, furnishings, personal property, 
other individuals residing in the residence, and moves to other resi-
dential locations; 

(28) have service providers who are responsive to the indi-
vidual and, at the same time, are responsible for the overall functioning 
of the HCS Program; 

(29) have active personal assistance in exercising civil and 
self-advocacy rights attainment by provisions for: 

(A) complaints; 

(B) voter registration; 

(C) citizenship information and education; 

(D) advocacy services; and 

(E) guardianship; 

(30) receive counseling concerning the use of money; 

(31) possess and to use money in personal and individual-
ized ways or learn to do so; 

(32) access all financial records regarding the individual's 
funds; 

(33) have privacy during treatment and care of personal 
needs; 

(34) have privacy during visits by his or her spouse if living 
apart; 

(35) share a room when both spouses are living in the same 
residence; 

(36) be free from serving as a source of labor when residing 
with persons other than family members; 

(37) communicate, associate, and meet privately with any 
person of his or her choice, including other individuals, unless this vi-
olates the rights of another individual; 

(38) participate in social, recreational, and community 
group activities; 

(39) have his or her LAR involved in activities, including: 

(A) being informed of all rights and responsibilities 
when the individual is enrolled in the program provider's program, as 
well as any changes in rights or responsibilities before they become 
effective; 

(B) participating in the planning for HCS Program and 
CFC services; and 

(C) advocating for all rights of the individual; 

(40) be informed of the individual's option to transfer to 
other program providers as chosen by the individual or LAR as often 
as desired; 

(41) complain to HHSC when the program provider's reso-
lution of a complaint is unsatisfactory to the individual or LAR, and to 
be informed of the Intellectual and Developmental Disability Ombuds-
man telephone number to initiate complaints (1-800-252-8154); and 

(42) have opportunities for leisure time activities, vacation 
periods, religious observances, holidays, and days off, consistent with 
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the individual's choice and routines of other members of the commu-
nity. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300483 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER D. CERTIFICATION 
STANDARDS: STAFF MEMBER AND SERVICE 
26 TAC §565.7, §565.9 

STATUTORY AUTHORITY 

The proposed new sections are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies, 
and Texas Government Code §531.021, which provides HHSC 
with the authority to administer federal funds and plan and direct 
the Medicaid program in each agency that operates a portion 
of the Medicaid program; and Texas Human Resources Code 
§32.021, which provides that HHSC shall adopt necessary rules 
for the proper and efficient operation of the Medicaid program. 
The proposed new sections implement Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§565.7. Staff Member and Service Provider Requirements. 

(a) The program provider must employ or contract with a per-
son who oversees the provision of Home and Community-based Ser-
vices Program (HCS) Program services and CFC services to an indi-
vidual. The person must: 

(1) have at least three years paid work experience in plan-
ning and providing HCS Program services or CFC services to an indi-
vidual with an intellectual disability or related condition as verified by 
written statements from the person's employer; 

(2) have at least three years of experience planning and pro-
viding services like HCS Program services or CFC services to a person 
with an intellectual disability or related condition as verified by written 
statements from organizations or agencies that provided services to the 
person; or 

(3) have at least three years of experience on a microboard 
with duties that include overseeing, planning, or providing services to 
an individual with an intellectual disability or related condition as ver-
ified, in a statement by the board of directors of the non-profit corpo-
ration that the person is a member of the microboard. 

(b) The program provider must ensure that a staff member or 
service provider of individualized skills and socialization, supported 
home living, host home/companion care, supervised living, residential 
support, respite, supportive employment, and employment assistance: 

(1) meets the criteria for employment in the HCS Billing 
Requirements and Appendix C of the HCS Program waiver application 
from CMS located on the Texas Health and Human Services Commis-
sion (HHSC) website; and 

(2) is qualified to deliver required services from the person-
directed plan, individual plan of care, and implementation plan to meet 
the needs of each individual it provides services to as evidence by: 

(A) documented training specific to the individual's 
needs and characteristics conducted before service provision and at 
least every twelve months thereafter; 

(B) observed competency; and 

(C) if the service provider participates in developing an 
implementation plan for CFC personal assistance services/habilitation 
(CFC PAS/HAB), the service provider or staff member must complete 
the Online Introductory Course to Person Centered Planning training 
approved by HHSC within 90 days of hire. 

(c) A program provider must develop and implement policy 
and procedures that ensure only qualified service providers administer 
nursing, dental, or professional therapies which includes: 

(1) ensuring that the service providers: 

(A) meet eligibility criteria in the HCS Billing Require-
ments and Waiver Application from the Centers for Medicare and Med-
icaid Services located on the HHSC website; and 

(B) if providing behavioral support services, complete 
the web-based HCS and Texas Home Living Behavioral Support Ser-
vices Provider Policy Training available on the HHSC website: 

(i) before providing behavioral support services; 

(ii) within 90 calendar days after the date HHSC is-
sues notice to program providers that HHSC revised the web-based 
training; and 

(iii) within three years after the most recent date of 
completion. 

(2) putting safeguards in place to ensure: 

(A) the service provider continues to be licensed and in 
good standing with its licensing board during the provision of services 
to an individual; 

(B) the service provider only provides services that fall 
within the scope of its license as defined in the Texas Occupation Code; 

(C) the program provider complies with each applicable 
regulation required by the State of Texas in ensuring that its operations, 
staff members and service providers meet state certification, licensure, 
and regulatory requirements for any tasks performed or services deliv-
ered in part or in entirety for the HCS Program; and 

(D) the policy or practice is revised if a shortcoming is 
identified. 

(d) A program provider must ensure that a service provider of 
transition assistance services (TAS): 

(1) is at least 18 years of age; 

(2) has a high school diploma or a certificate recognized by 
a state as the equivalent of a high school diploma; 

(3) is not a relative of the applicant; 

(4) is not the legally authorized representative (LAR) of the 
applicant; 
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(5) does not live with the applicant; and 

(6) can provide TAS and complying with the documenta-
tion requirements described in §565.21(a)(2)(A) of this chapter (relat-
ing to Transitional Assistance Service (TAS)). 

(e) A program provider must: 

(1) ensure that a service provider of CFC PAS/HAB: 

(A) is at least 18 years of age; 

(B) has: 

(i) a high school diploma or a certificate recognized 
by a state as the equivalent of a high school diploma; or 

(ii) documentation of a proficiency evaluation of ex-
perience and competence to perform the job tasks that includes: 

(I) a written competency-based assessment of 
the ability to document service delivery and observations of the 
individuals to be served; and 

(II) at least three written personal references 
from persons not related by blood that indicate the ability to provide a 
safe, healthy environment for the individuals being served; 

(C) is not: 

(i) the spouse of the individual; or 

(ii) a parent of the individual if the individual is a 
minor; and 

(D) meets any other qualifications requested by the in-
dividual or LAR based on the individual's needs and preferences; and 

(2) if requested by an individual or LAR: 

(A) allow the individual or LAR to: 

(i) train a CFC PAS/HAB service provider in the 
specific assistance needed by the individual; and 

(ii) have the service provider perform CFC 
PAS/HAB in a manner that comports with the individual's personal, 
cultural, or religious preferences; and 

(B) ensure that a CFC PAS/HAB service provider 
attends training by HHSC to meets any additional qualifications 
requested by the individual or LAR. 

§565.9. Program Provider Requirements. 

(a) The program provider must ensure the continuous avail-
ability of trained and qualified service providers to deliver the required 
services, as determined by the individual's needs and characteristics. 

(b) The program provider must: 

(1) comply with 40 Texas Administrative Code (TAC) 
§49.304 (relating to Background Checks); 

(2) comply with 40 TAC §49.312 (relating to Personal At-
tendants), including when the service provider of supported home liv-
ing or CFC personal assistance services/habilitation (CFC PAS/HAB) 
is employed by or contracts with a contractor of a program provider; 

(3) obtain the criminal history record of the potential staff 
member or potential contractor from the Texas Department of Public 
Safety directly or through a private agency before hiring or contracting 
with the potential staff member; 

(4) not employ or contract with a potential staff member, 
service provider, or volunteer who: 

(A) has been convicted of an offense listed, and for the 
time periods set forth, in Texas Health and Safety Code §250.006; 

(B) is a registered sex offender; or 

(C) has been convicted of an offense that the program 
provider determines is a contraindication; 

(5) search the following registries before hire or execution 
of a contract and every 12 months thereafter to determine if a staff 
member or service provider is eligible for employment: 

(A) the Employee Misconduct Registry; and 

(B) the Nurse Aide Registry; 

(6) search the following registries before hire or execution 
of a contract and every month thereafter to determine if an employee 
or contractor is eligible for employment: 

(A) the List of Excluded Individuals and Entities main-
tained by the United States Department of Health and Human Services; 
and 

(B) the List of Excluded Individuals and Entities main-
tained by the Texas Health and Human Services Commission (HHSC) 
Office of Inspector General; and 

(7) not hire or continue employment for a staff member or 
service provider who is listed on: 

(A) the Employee Misconduct Registry as unemploy-
able; 

(B) the Nurse Aide Registry as revoked or suspended; 

(C) the List of Excluded Individuals and Entities main-
tained by the United States Department of Health; or 

(D) the List of Excluded Individuals and Entities main-
tained by Health and Human Services office of Inspector General or by 
HHSC Office of Inspector General. 

(c) The program provider must develop and implement policy 
and procedures that ensure staff members and service providers without 
a valid driver's license and insurance do not transport individuals. This 
includes: 

(1) a written policy requiring verification of a valid license 
and insurance according to Texas state law; 

(2) an ongoing verification process to ensure a staff mem-
ber and service provider continues to have a valid driver's license and 
insurance according to Texas state law; and 

(3) revising a policy or practice if a shortcoming is identi-
fied. 

(d) If the service provider of supported home living or CFC 
PAS/HAB is employed by or contracts with a contractor of a program 
provider, the program provider must ensure that the contractor com-
plies with subsection (b)(2) of this section as if the contractor were the 
program provider. 

(e) The program provider must employ or contract with a per-
son or entity of the individual's or legally authorized representative's 
(LAR's) choice to provide a Home and Community-based Services Pro-
gram or CFC service to the individual: 

(1) if that person or entity: 

(A) is qualified to provide the service; and 
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(B) is willing to contract with or be employed by the 
program provider to provide the service in accordance with this sub-
chapter; or 

(2) the program provider has documented good cause to not 
employ or contract with the individual or LAR's choice. 

(f) If a program provider contracts with a person or entity to 
provide transition assistance services (TAS), the person or entity must 
have a contract to provide TAS in accordance with 40 TAC Chapter 49 
(relating to Contracting for Community Services). 

(g) The program provider must create and implement a policy 
that prevents: 

(1) conflicts of interest between the program provider, a 
staff member, or a service provider and an individual, such as the ac-
ceptance of payment for goods or services (except payment for room 
and board) from which the program provider, staff member, or service 
provider could financially benefit; 

(2) financial impropriety toward an individual including: 

(A) unauthorized disclosure of information related to an 
individual's finances; and 

(B) using an individual's funds for the purchase of 
goods that the individual cannot use; 

(3) abuse, neglect, or exploitation of an individual; 

(4) damage to, or prevention of an individual's access to, 
the individual's possessions; and 

(5) threats of the actions described in paragraphs (2) - (4) 
of this subsection. 

(h) A program provider must comply with 42 United States 
Code §1396a(w), regarding requirements about advance directives. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300484 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER E. CERTIFICATION 
STANDARDS: SERVICE DELIVERY 
26 TAC §§565.11, 565.13, 565.15, 565.17, 565.19, 565.21 

STATUTORY AUTHORITY 

The proposed new sections are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies, 
and Texas Government Code §531.021, which provides HHSC 
with the authority to administer federal funds and plan and direct 
the Medicaid program in each agency that operates a portion 
of the Medicaid program; and Texas Human Resources Code 

§32.021, which provides that HHSC shall adopt necessary rules 
for the proper and efficient operation of the Medicaid program. 
The proposed new sections implement Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§565.11. Service Delivery. 

(a) The program provider must: 

(1) serve an eligible applicant who has selected the pro-
gram provider unless the program provider's enrollment has reached 
its service capacity as identified in the Texas Health and Human Ser-
vices Commission (HHSC) data system; 

(2) serve an eligible applicant without regard to age, sex, 
race, or level of disability; 

(3) provide or obtain as needed and without delay all Home 
and Community-based Services Program (HCS) Program and Commu-
nity First Choice (CFC) services for an individual; 

(4) maintain a system of delivering HCS Program and CFC 
services that is continuously responsive to changes in the individual's 
personal goals, condition, abilities, and needs as identified by the ser-
vice planning team; 

(5) ensure that each applicant or individual, or legally au-
thorized representative (LAR), chooses where the individual or appli-
cant will reside from available options consistent with the applicant's 
or individual's needs; 

(6) ensure that an individual's rights as identified in §565.5 
of this chapter (relating to Rights of Individuals) are not violated, un-
less contraindications are documented with justification in a Behavior 
Support Plan; 

(7) notify the service coordinator if a change in an indi-
vidual's condition necessitates a change in residential, educational, or 
work settings; 

(8) inform appropriate staff members, service providers, 
and the service coordinator when a circumstance or event occurs in 
an individual's life or a change to an individual's condition affects the 
provision of services to the individual; 

(9) notify the service coordinator if the program provider 
has reason to believe that an individual is no longer eligible for HCS 
Program services or CFC services or an individual or LAR has re-
quested termination of all HCS Program services or all CFC services; 

(10) ensure that the individual plan of care (IPC) for each 
individual: 

(A) is renewed or revised in accordance with 40 Texas 
Administrative Code (TAC) §9.166 (relating to Renewal and Revision 
of an IPC); and 

(B) is authorized by the Texas Department of Aging and 
Disability Services (DADS) in accordance with 40 TAC §9.160 (relat-
ing to DADS Review of a Proposed IPC); 

(11) ensure that HCS Program and CFC services identified 
in the individual's implementation plan and transportation plan are pro-
vided in an individualized manner and are based on the results of as-
sessments of the individual's and the family's strengths, the individual's 
personal goals, the family's goals for the individual, and the individual's 
needs rather than which services are available; 

(12) ensure that each individual's progress or lack of 
progress toward desired outcomes is documented in observable, 
measurable, or outcome-oriented terms; 
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(13) ensure that individuals who perform work for the pro-
gram provider are paid on the basis of their production or performance 
and at a wage level commensurate with that paid to persons who are 
without disabilities and who would otherwise perform that work, and 
that compensation is based on local, state, and federal regulations, in-
cluding Department of Labor regulations, as applicable; 

(14) ensure that individuals who produce marketable goods 
and services in habilitation training programs are paid at a wage level 
commensurate with that paid to persons who are without disabilities 
and who would otherwise perform that work. Compensation is based 
on requirements contained in the Fair Labor Standards Act, which in-
clude: 

(A) accurate recordings of individual production or per-
formance; 

(B) valid and current time studies or monitoring as ap-
propriate; and 

(C) prevailing wage rates; 

(15) ensure that individuals provide no training, supervi-
sion, or care to other individuals unless they are qualified and compen-
sated in accordance with local, state, and federal regulations, including 
Department of Labor regulations; 

(16) ensure that adaptive aids are provided in accordance 
with the individual's person-directed plan (PDP), IPC, implementation 
plan, and Appendix C of the HCS Program waiver application, ap-
proved by the Centers for Medicare and Medicaid Services (CMS) and 
found on the HHSC website, and include the full range of lifts, mobility 
aids, control switches/pneumatic switches and devices, environmental 
control units, medically necessary supplies, and communication aids 
and repair and maintenance of the aids, as determined by the individ-
ual's needs; 

(17) ensure the coordination and compatibility of HCS Pro-
gram and CFC services with non-HCS Program services and non-CFC 
services together with an individual's service coordinator; 

(18) ensure that an individual has a current implementation 
plan; 

(19) ensure professional therapies: 

(A) are provided in accordance with the individual's 
PDP, IPC, implementation plan, and Appendix C of the HCS Program 
waiver application approved by CMS and found on the HHSC website: 

(i) audiology services; 

(ii) speech/language pathology services; 

(iii) occupational therapy services; 

(iv) physical therapy services; 

(v) dietary services; 

(vi) social work services; 

(vii) behavioral support; and 

(viii) cognitive rehabilitation therapy; and 

(B) if the service planning team determines that an indi-
vidual may need cognitive rehabilitation therapy, the program provider: 

(i) in coordination with the service coordinator, as-
sists the individual in obtaining, in accordance with the Medicaid State 
Plan, a neurobehavioral or neuropsychological assessment and plan of 
care from a qualified professional as a non-HCS Program service; and 

(ii) use a qualified professional as described in 
§565.7 of this chapter (relating to Staff Member and Service Provider 
Requirements) to provide and monitor the provision of cognitive 
rehabilitation therapy to the individual in accordance with the plan of 
care described in clause (i) of this subparagraph; 

(20) ensure that individualized skills and socialization is 
provided in accordance with the individual's PDP, IPC, implementa-
tion plan, and Appendix C of the HCS Program waiver application ap-
proved by CMS and found on the HHSC website, including: 

(A) assisting individuals in acquiring, retaining, and 
improving self-help, socialization, and adaptive skills necessary to 
reside successfully in the community; 

(B) offering and providing individuals with age-ap-
propriate activities that enhance self-esteem and maximize functional 
level; 

(C) complementing any professional therapies listed in 
the IPC; 

(D) reinforcing skills or lessons taught in school, ther-
apy, or other settings; 

(E) offering training and support activities that promote 
the individual's integration and participation in the community; 

(F) assisting the individual who cannot manage 
personal care needs during individualized skills and socialization 
activities; and 

(G) providing transportation during activities as neces-
sary for the individual's participation in individualized skills and so-
cialization activities; 

(21) ensure that dental treatment is provided in accordance 
with the individual's PDP, IPC, implementation plan, and Appendix C 
of the HCS Program waiver application approved by CMS and found 
on the HHSC website including: 

(A) emergency dental treatment; 

(B) preventive dental treatment; 

(C) therapeutic dental treatment; and 

(D) orthodontic dental treatment, excluding cosmetic 
orthodontia; 

(22) ensure that minor home modifications are provided in 
accordance with the individual's PDP, IPC, implementation plan, and 
Appendix C of the HCS Program waiver application approved by CMS 
and found on the HHSC website but are limited to the following cate-
gories: 

(A) purchase and repair of wheelchair ramps; 

(B) modifications to bathroom facilities; 

(C) modifications to kitchen facilities; 

(D) specialized accessibility and safety adaptations or 
additions; and 

(E) repair and maintenance of minor home modifica-
tions not covered by a warranty; 

(23) ensure that supported home living: 

(A) is available only to an individual who is not receiv-
ing: 

(i) host home/companion care; 

(ii) supervised living; or 
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(ii) residential support; and 

(B) is available to an individual who is receiving foster 
care services from DFPS; 

(24) ensure that supported home living is provided in ac-
cordance with the individual's PDP, IPC, implementation plan, trans-
portation plan, and Appendix C of the HCS Program waiver applica-
tion approved by CMS and found on the HHSC website and includes 
the following elements: 

(A) direct personal assistance with activities of daily 
living (grooming, eating, bathing, dressing, and personal hygiene); 

(B) assisting with meal planning and preparation; 

(C) providing transportation; 

(D) securing transportation; 

(E) assisting with housekeeping; 

(F) assisting with ambulation and mobility; 

(G) reinforcing professional therapy activities; 

(H) assisting with medications and the performing tasks 
delegated by a registered nurse (RN); 

(I) supervising of individuals' safety and security; 

(J) facilitating inclusion in community activities, use of 
natural supports, social interaction, participation in leisure activities, 
and development of socially valued behaviors; and 

(K) habilitation, exclusive of individualized skills and 
socialization; 

(25) ensure that HCS host home/companion care is pro-
vided: 

(A) by a host home/companion care provider who lives 
in the residence in which no more than three individuals or other per-
sons receiving similar services are living at any one time; and 

(B) in a residence in which the program provider does 
not hold a property interest; 

(26) ensure that host home/companion care is provided in 
accordance with the individual's PDP, IPC, implementation plan, and 
Appendix C of the HCS Program waiver application approved by CMS 
and found on the HHSC website and includes the following elements: 

(A) direct personal assistance with activities of daily 
living (grooming, eating, bathing, dressing, and personal hygiene); 

(B) assisting with meal planning and preparation; 

(C) securing and providing transportation; 

(D) assisting with housekeeping; 

(E) assisting with ambulation and mobility; 

(F) reinforcing professional therapy activities; 

(G) assisting with medications and the performance of 
tasks delegated by an RN; 

(H) supervising of safety and security; 

(I) facilitating inclusion in community activities, use of 
natural supports, social interaction, participation in leisure activities, 
and development of socially valued behaviors; and 

(J) habilitation, exclusive of individualized skills and 
socialization; 

(27) ensure that supervised living is provided: 

(A) in a four-person residence that is approved in accor-
dance with §565.23(i) of this chapter (relating to Residential Require-
ments) or a three-person residence; 

(B) by a service provider who provides services and 
supports as needed by the individuals residing in the residence and is 
present in the residence and able to respond to the needs of the individ-
uals during normal sleeping hours; and 

(C) only with approval by the HHSC commissioner or 
designee for the initial six months and one six-month extension and 
only with approval by the HHSC Executive Commissioner after such 
12-month period, if provided to an individual under 22 years of age; 

(28) ensure that supervised living is provided in accor-
dance with the individual's PDP, IPC, implementation plan, and 
Appendix C of the HCS Program waiver application approved by CMS 
and found on the HHSC website and includes the following elements: 

(A) direct personal assistance with activities of daily 
living (grooming, eating, bathing, dressing, and personal hygiene); 

(B) assisting with meal planning and preparation; 

(C) securing and providing transportation; 

(D) assisting with housekeeping; 

(E) assisting with ambulation and mobility; 

(F) reinforcing professional therapy activities; 

(G) assisting with medications and the performance of 
tasks delegated by an RN; 

(H) supervising of individuals' safety and security; 

(I) facilitating inclusion in community activities, use of 
natural supports, social interaction, participation in leisure activities, 
and development of socially valued behaviors; and 

(J) habilitation, exclusive of individualized skills and 
socialization; 

(29) ensure that residential support is provided: 

(A) in a four-person residence that is approved in accor-
dance with §565.23(i) of this chapter or in a three-person residence; 

(B) by a service provider who is present in the residence 
and awake whenever an individual is present in the residence; 

(C) by service providers assigned on a daily shift sched-
ule that includes at least one complete change of service providers each 
day; and 

(D) only with approval by the HHSC commissioner or 
designee for the initial six months and one six-month extension and 
only with approval by the HHSC Executive Commissioner after such 
12-month period, if provided to an individual under 22 years of age; 

(30) ensure that residential support is provided in accor-
dance with the individual's PDP, IPC, implementation plan, and Ap-
pendix C of the HCS Program waiver application approved by CMS 
and found on the HHSC website, and includes the following elements: 

(A) direct personal assistance with activities of daily 
living (grooming, eating, bathing, dressing, and personal hygiene); 

(B) assisting with meal planning and preparation; 

(C) securing and providing transportation; 

(D) assisting with housekeeping; 
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(E) assisting with ambulation and mobility; 

(F) reinforcing professional therapy activities; 

(G) assisting with medications and the performance of 
tasks delegated by an RN; 

(H) supervising of individuals' safety and security; 

(I) facilitating inclusion in community activities, use of 
natural supports, social interaction, participation in leisure activities, 
and development of socially valued behaviors; and 

(J) habilitation, exclusive of individualized skills and 
socialization; 

(31) if making a recommendation to the service planning 
team that the individual receive residential support, document the rea-
sons for the recommendation, which may include: 

(A) the individual's medical condition; 

(B) a behavior displayed by the individual that poses a 
danger to the individual or to others; or 

(C) the individual's need for assistance with activities 
of daily living during normal sleeping hours; 

(32) ensure that respite is available on a 24-hour increment 
or any part of that increment to individuals living in their family homes; 

(33) ensure that respite is provided in accordance with the 
individual's PDP, IPC, implementation plan, and Appendix C of the 
HCS Program waiver application approved by CMS and found on the 
HHSC website and: 

(A) includes: 

(i) training in self-help and independent living 
skills; 

(ii) providing room and board when respite is pro-
vided in a setting other than the individual's normal residence; 

(iii) assisting with: 

(I) ongoing provision of needed waiver services; 
and 

(II) securing and providing transportation; and 

(B) is only provided: 

(i) to individuals who are not receiving residential 
support, supervised living, or host home/companion care; and 

(ii) when the unpaid caregiver is temporarily un-
available to provide supports; 

(34) provide respite in the residence of an individual or in 
other locations, including residences in which host home/companion 
care, supervised living, or residential support is provided or in a respite 
facility or camp, that: 

(A) meets HCS Program requirements and is an envi-
ronment that ensures the health and safety of the individual; and 

(B) if respite is provided: 

(i) in the residence of another individual, the pro-
gram provider must obtain permission from that individual or LAR and 
ensure that the respite visit will cause no threat to the health, safety, or 
welfare of either individual; 

(ii) in a respite facility, the program provider must 
obtain written approval from the local fire authority having jurisdiction 
stating that the facility and its operation meet the local fire ordinances 

before initiating services in the facility if more than three individuals 
receive services in the facility at any one time; or 

(iii) in a camp setting, the program provider must 
ensure the camp is accredited by the American Camp Association; 

(35) ensure that employment assistance: 

(A) is provided to an individual to help the individual 
locate competitive employment in the community; 

(B) consists of a service provider: 

(i) identifying an individual's employment pref-
erences, job skills, and requirements for a work setting and work 
conditions; 

(ii) locating prospective employers offering em-
ployment compatible with an individual's identified preferences, skills, 
and requirements; 

(iii) contacting a prospective employer on behalf of 
an individual and negotiating the individual's employment; 

(iv) transporting an individual to help the individual 
locate competitive employment in the community; and 

(v) participating in service planning team meetings; 

(C) is provided in accordance with an individual's PDP, 
IPC, implementation plan, and with Appendix C of the HCS Program 
waiver application approved by CMS and found on the HHSC website; 

(D) is not provided to an individual with the individual 
present at the same time that respite, supported home living, individu-
alized skills and socialization, supported employment, or CFC personal 
assistance services/habilitation (CFC PAS/HAB) is provided; and 

(E) does not include using Medicaid funds paid by 
HHSC to the program provider for incentive payments, subsidies, or 
unrelated vocational training expenses, such as: 

(i) paying an employer: 

(I) to encourage the employer to hire an individ-
ual; or 

(II) for supervision, training, support, or adapta-
tions for an individual that the employer typically makes available to 
other workers without disabilities filling similar positions in the busi-
ness; or 

(ii) paying an individual: 

(I) as an incentive to participate in employment 
assistance activities; or 

(II) for expenses associated with the start-up 
costs or operating expenses of the individual's business; 

(36) ensure that supported employment: 

(A) is assistance provided to an individual: 

(i) who, because of a disability, requires intensive, 
ongoing support to be self-employed, work from home, or perform in 
a work setting at which persons without disabilities are employed; 

(ii) in order for the individual to sustain competitive 
employment; and 

(iii) in accordance with the individual's PDP, IPC, 
implementation plan, and Appendix C of the HCS Program waiver ap-
plication approved by CMS and found on the HHSC website; 

(B) consists of a service provider: 

PROPOSED RULES February 17, 2023 48 TexReg 805 



(i) making employment adaptations, supervising, 
and providing training related to an individual's assessed needs; 

(ii) transporting an individual to support the individ-
ual to be self-employed, work from home, or perform in a work setting; 
and 

(iii) participating in service planning team meetings; 

(C) is not provided to an individual with the individual 
present at the same time that respite, supported home living, individual-
ized skills and socialization, supported employment, or CFC PAS/HAB 
is provided; and 

(D) does not include: 

(i) sheltered work or other similar types of voca-
tional services furnished in specialized facilities; or 

(ii) using Medicaid funds paid by HHSC to the pro-
gram provider for incentive payments, subsidies, or unrelated voca-
tional training expenses such as: 

(I) paying an employer: 
(-a-) to encourage the employer to hire an in-

dividual; or 
(-b-) to supervise, train, support, or make 

adaptations for an individual that the employer typically makes avail-
able to other workers without disabilities filling similar positions in 
the business; or 

(II) paying an individual: 
(-a-) as an incentive to participate in sup-

ported employment activities; or 
(-b-) for expenses associated with the start-up 

costs or operating expenses of the individual's business; 

(37) ensure that CFC PAS/HAB is provided in accordance 
with the individual's PDP, IPC, and implementation plan; 

(38) ensure that CFC support management is provided to 
an individual or LAR if: 

(A) the individual is receiving CFC PAS/HAB; and 

(B) the individual or LAR requests to receive CFC sup-
port management; 

(39) inform the service coordinator of changes related to 
an individual's residential setting that do not require a change to the 
individual's IPC; 

(40) maintain current information in the HHSC data system 
about the individual and the individual's LAR, including: 

(A) the individual's full name, address, location code, 
and phone number; and 

(B) the LAR's full name, address, and phone number; 

(41) maintain a single record related to HCS Program and 
CFC services provided to an individual for an IPC year that includes: 

(A) the IPC; 

(B) the PDP and, if CFC PAS/HAB is included on the 
PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment 
form; 

(C) the implementation plan; 

(D) a behavior support plan, if one has been developed; 

(E) a transportation plan, if one is required; 

(F) documentation that describes the individual's 
progress or lack of progress on the implementation plan; 

(G) documentation that describes any changes to an in-
dividual's personal goals, condition, abilities, or needs; 

(H) the Intellectual Disability/Related Conditions As-
sessment (ID/RC Assessment); 

(I) documentation supporting the recommended level 
of need, including the Inventory for Client and Agency Planning book-
let, assessments and interventions by qualified professionals, and time 
sheets of service providers; 

(J) results and recommendations from individualized 
assessments that support the individual's current need for each service 
included in the IPC; 

(K) documentation concerning any use of restraint 
as described in §565.33(a)(2) and (3) of this chapter (relating to 
Restraints); 

(L) documentation related to the suspension of an indi-
vidual's HCS Program services or CFC services; 

(M) for an individual under 22 years of age, a copy of 
the permanency plan; and 

(N) documentation required by subsection 
§565.17(a)(2) of this subchapter (relating to Pre-enrollment Minor 
Home Modification) and subsection §565.21(a)(2) of this subchapter 
(relating to Transitional Assistance Service (TAS)); 

(42) upon request by the service coordinator: 

(A) permit the service coordinator access to the record 
that is required by paragraph (41) of this subsection; and 

(B) provide the service coordinator a legible copy of a 
document in the record at no charge to the service coordinator; 

(43) provide a copy of the following documents to the ser-
vice coordinator: 

(A) an individual's IPC; and 

(B) an individual's ID/RC Assessment; 

(44) if a physician delegates a medical act to an unlicensed 
service provider in accordance with Texas Occupations Code Chapter 
157, and the program provider has concerns about the health or safety 
of the individual in performance of the medical act, communicate the 
concern to the delegating physician and take additional steps as neces-
sary to ensure the health and safety of the individual; 

(45) for an individual receiving host home/companion 
care, residential support, or supervised living, ensure that the indi-
vidual or LAR is involved in planning the individual's residential 
relocation, except in the case of an emergency; 

(46) for an HCS Program or CFC service identified on the 
PDP as critical to meeting the individual's health and safety: 

(A) develop a service backup plan that: 

(i) contains the name of the critical service; 

(ii) specifies the time period in which an interruption 
to the critical service would result in an adverse effect to the individual's 
health or safety; and 

(iii) in the event of a service interruption resulting 
in an adverse effect, as described in clause (ii) of this subparagraph, 
describe the actions the program provider will take to ensure the indi-
vidual's health and safety; 
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(B) ensure that: 

(i) if the action in the service backup plan required 
by subparagraph (A) of this paragraph identifies a natural support, that 
the natural support receives pertinent information about the individual's 
needs and can protect the individual's health and safety; and 

(ii) a person identified in the service backup plan, if 
paid to provide the service, meets the qualifications described in this 
subchapter; and 

(C) if the service backup plan required by subparagraph 
(A) of this paragraph is implemented: 

(i) discuss the implementation of the service backup 
plan with the individual and the service providers or natural supports 
identified in the service backup plan to determine whether the plan was 
effective; 

(ii) document whether the plan was effective; and 

(iii) revise the plan if the program provider deter-
mines the plan was ineffective; 

(47) for an applicant 21 years of age or older who is resid-
ing in a nursing facility and enrolling in the HCS Program: 

(A) participate as a member of the service planning 
team, which includes attending service planning team meetings 
scheduled by the service coordinator; 

(B) assist in the implementation of the applicant's tran-
sition plan as described in the plan; and 

(C) be physically present for the pre-move site review 
and assist the service coordinator during the review as requested; and 

(48) for 365 calendar days after an individual 21 years of 
age or older has enrolled in the HCS Program from a nursing facility 
or has enrolled in the HCS Program as a diversion from admission to 
a nursing facility: 

(A) be physically present for each post-move monitor-
ing visit and assist the service coordinator during the visit as requested; 

(B) assist in the implementation of the individual's tran-
sition plan as described in the plan; 

(C) participate as a member of the service planning 
team, which includes attending service planning team meetings sched-
uled by the service coordinator; and 

(D) within one calendar day after becoming aware of an 
event or condition that may put the individual at risk of admission or 
readmission to a nursing facility, notify the service planning team of 
the event or condition. 

(b) A program provider may suspend HCS Program services 
or CFC services because an individual is temporarily admitted to a set-
ting described in 40 TAC §9.155(e) (relating to Eligibility Criteria and 
Suspension of HCS Program Services and of CFC Services). 

(1) If a program provider suspends HCS Program services 
or CFC services, the program provider must: 

(A) notify HHSC of the suspension by entering data in 
the HHSC data system in accordance with HHSC instructions; and 

(B) notify the service coordinator of the suspension 
within one business day after services are suspended. 

(2) A program provider may not suspend HCS Program 
services or CFC services for more than 270 calendar days without ap-
proval from HHSC as described in 40 TAC §9.190(e)(20)(C) (relat-

ing to LIDDA Requirements for Providing Service Coordination in the 
HCS Program). 

§565.13. Nursing. 

(a) A program provider must: 

(1) ensure that nursing is provided in accordance with the 
individual's person-directed plan (PDP); individual plan of care (IPC); 
implementation plan; Texas Occupations Code Chapter 301 (Nursing 
Practice Act); 22 Texas Administrative Code (TAC) Chapter 217 (relat-
ing to Licensure, Peer Assistance and Practice); 22 TAC Chapter 224 
(relating to Delegation of Nursing Tasks by Registered Professional 
Nurses to Unlicensed Personnel for Clients with Acute Conditions or in 
Acute Care Environments); 22 TAC Chapter 225 (relating to RN Del-
egation to Unlicensed Personnel and Tasks Not Requiring Delegation 
in Independent Living Environments for Clients with Stable and Pre-
dictable Conditions); and Appendix C of the HCS Program waiver ap-
plication approved by the Centers for Medicare and Medicaid Services 
(CMS) and found on the Texas Health and Human Services Commis-
sion (HHSC) website, and consists of performing health care activities 
and monitoring the individual's health conditions; 

(2) this includes: 

(A) administering medication; 

(B) monitoring the individual's use of medications; 

(C) monitoring health risks, data, and information, in-
cluding ensuring that an unlicensed service provider is performing only 
those nursing tasks identified from a nursing assessment; 

(D) assisting the individual to secure emergency medi-
cal services; 

(E) making referrals for appropriate medical services; 

(F) performing health care procedures ordered or pre-
scribed by a physician or medical practitioner and required by stan-
dards of professional practice or law to be performed by a registered 
nurse (RN) or licensed vocational nurse (LVN); 

(G) delegating nursing tasks to an unlicensed service 
provider and supervising the performance of those tasks in accordance 
with state law and rules; 

(H) teaching an unlicensed service provider about the 
specific health needs of an individual; 

(I) performing an assessment of an individual's health 
condition; 

(J) a registered nurse (RN) doing the following: 

(i) performing a nursing assessment for each indi-
vidual: 

(I) before an unlicensed service provider per-
forms a nursing task for the individual, unless a physician has 
delegated the task as a medical act under Texas Occupations Code 
Chapter 157, as documented by the physician; and 

(II) as determined necessary by an RN, including 
if the individual's health needs change; 

(ii) documenting information from performance of 
a nursing assessment; 

(iii) if an individual is receiving a service through 
the consumer directed services (CDS) option, providing a copy of the 
documentation described in clause (ii) of this subparagraph to the in-
dividual's service coordinator; 
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(iv) developing the nursing service portion of an in-
dividual's implementation plan, which includes developing a plan and 
schedule for monitoring and supervising delegated nursing tasks; and 

(v) making and documenting decisions related to the 
delegation of a nursing task to an unlicensed service provider; and 

(K) in accordance with Texas Human Resources Code 
Chapter 161: 

(i) allowing an unlicensed service provider to pro-
vide administration of medication to an individual without the delega-
tion or oversight of an RN if: 

(I) an RN has performed a nursing assessment 
and based on the results of the assessment, determined that the individ-
ual's health permits the administration of medication by an unlicensed 
service provider; 

(II) the medication is: 
(-a-) an oral medication; 
(-b-) a topical medication; or 
(-c-) a metered dose inhaler; 

(III) the medication is administered to the indi-
vidual for a predictable or stable condition; and 

(IV) the unlicensed service provider has been: 
(-a-) trained by an RN or a licensed voca-

tional nurse (LVN) under the direction of an RN regarding the proper 
administration of medication; or 

(-b-) determined to be competent by an RN or 
LVN under the direction of an RN regarding proper administration of 
medication, including through a demonstration of proper technique by 
the unlicensed service provider; and 

(ii) ensuring that an RN or LVN under the supervi-
sion of an RN reviews the administration of medication to an individual 
by an unlicensed service provider at least annually and after any sig-
nificant change in the individual's condition. 

(b) A program provider may determine that an individual does 
not require a nursing assessment if: 

(1) nursing services are not on the individual's IPC and 
the program provider has determined that no nursing task will be per-
formed by an unlicensed service provider as documented on HHSC 
form "Nursing Task Screening Tool"; or 

(2) a nursing task will be performed by an unlicensed ser-
vice provider and a physician has delegated the task as a medical act un-
der Texas Occupations Code Chapter 157, as documented by the physi-
cian. 

(c) If an individual or LAR refuses a nursing assessment de-
scribed in subsection (a)(1)(J)(i) of this section, the program provider 
must not: 

(1) provide nursing services to the individual; or 

(2) provide host home/companion care, residential support, 
supervised living, supported home living, respite, employment assis-
tance, supported employment, individualized skills and socialization, 
or CFC PAS/HAB to the individual unless: 

(A) an unlicensed service provider does not perform 
nursing tasks in the provision of the service; and 

(B) the program provider determines that it can ensure 
the individual's health, safety, and welfare in the provision of the ser-
vice. 

(d) If an individual or LAR refuses a nursing assessment and 
the program provider determines that the program provider cannot en-
sure the individual's health, safety, and welfare in the provision of a ser-
vice as described in subsection (c) of this section, the program provider 
must: 

(1) immediately notify the individual or LAR and the indi-
vidual's service coordinator, in writing, of the determination; and 

(2) include in the notification required by paragraph (1) of 
this subsection the reasons for the determination and the services af-
fected by the determination. 

(e) If notified by the service coordinator that the individual or 
LAR refuses the nursing assessment after the discussion with the ser-
vice coordinator as described in 40 TAC §9.190(e)(21)(A) (relating to 
LIDDA Requirements for Providing Service Coordination in the HCS 
Program), the program provider must immediately send the written no-
tification described in subsection (d) of this section to HHSC. 

§565.15. Individuals under the Age of 22. 
The program provider must: 

(1) request from and encourage the parent or legally autho-
rized representative (LAR) of an individual under 22 years of age re-
ceiving supervised living or residential support to provide the program 
provider with the following information: 

(A) the parent's or LAR's: 

(i) name; 

(ii) address; 

(iii) telephone number; 

(iv) driver license number and state of issuance or 
personal identification card number issued by the Department of Public 
Safety; and 

(v) place of employment and the employer's address 
and telephone number; 

(B) name, address, and telephone number of a relative 
of the individual or other person whom the Texas Health and Human 
Services Commission (HHSC) or the program provider may contact in 
an emergency situation, a statement indicating the relationship between 
that person and the individual, and at the parent's or LAR's option: 

(i) that person's driver license number and state of 
issuance or personal identification card number issued by the Depart-
ment of Public Safety; and 

(ii) the name, address, and telephone number of that 
person's employer; and 

(C) a signed acknowledgement of responsibility stating 
that the parent or LAR agrees to: 

(i) notify the program provider of any changes to the 
contact information submitted; and 

(ii) make reasonable efforts to participate in the in-
dividual's life and in planning activities for the individual; 

(2) inform the parent or LAR that if the information de-
scribed in paragraph (1) of this subsection is not provided or is not ac-
curate and the service coordinator and HHSC are unable to locate the 
parent or LAR as described in 40 Texas Administrative Code (TAC) 
§9.190(e)(35) (relating to LIDDA Requirements for Providing Service 
Coordination in the HCS Program) and 40 TAC §9.189 (relating to Re-
ferral to DFPS), HHSC refers the case to DFPS; 
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(3) for an individual under 22 years of age receiving super-
vised living or residential support: 

(A) make reasonable accommodations to promote the 
participation of the LAR in all planning and decision-making regarding 
the individual's care, including participating in meetings conducted by 
the program provider; 

(B) take the following actions to assist a local intellec-
tual and developmental disability authority (LIDDA) in conducting 
permanency planning: 

(i) cooperate with the LIDDA responsible for con-
ducting permanency planning by: 

(I) allowing access to an individual's records or 
providing other information in a timely manner, as requested by the 
local authority or HHSC; 

(II) participating in meetings to review the indi-
vidual's permanency plan; and 

(III) identifying, in coordination with the indi-
vidual's LIDDA, activities, supports, and services that can be provided 
by the family, LAR, program provider, or the LIDDA to prepare the 
individual for an alternative living arrangement; 

(ii) encourage regular contact between the individ-
ual and the LAR and, if desired by the individual and LAR, between 
the individual and advocates and friends in the community to continue 
supportive and nurturing relationships; 

(iii) keep a copy of the individual's current perma-
nency plan in the individual's record; and 

(iv) refrain from providing the LAR with inaccurate 
or misleading information regarding the risks of moving the individual 
to another institutional setting or to a community setting; 

(C) if an emergency situation occurs, attempt to notify 
the parent or LAR and service coordinator as soon as the emergency 
situation allows and request a response from the parent or LAR; and 

(D) if the program provider determines it is unable to 
locate the parent or LAR, notify the service coordinator of such deter-
mination. 

§565.17. Pre-enrollment Minor Home Modification. 
The program provider must provide pre-enrollment minor home mod-
ifications and a pre-enrollment minor home modifications assessment 
in accordance with this subsection. 

(1) The program provider must: 

(A) complete a pre-enrollment minor home modifica-
tions assessment in accordance with the Home and Community-based 
Services (HCS) Program Billing Guidelines; 

(B) provide pre-enrollment minor home modifications 
to an applicant for whom the program provider receives from the ser-
vice coordinator a completed Pre-enrollment Minor Home Modifica-
tions/Assessments Authorization form authorized by the Texas Health 
and Human Services Commission (HHSC), as described in 40 Texas 
Administrative Code (TAC) §9.158(k)(8)(C) (relating to Process for 
Enrollment of Applicants); 

(C) provide to the applicant the specific pre-enrollment 
minor home modifications identified on the form; 

(D) provide the pre-enrollment minor home modifica-
tions for the applicant within the monetary amount identified on the 
form; 

(E) ensure pre-enrollment minor home modifications 
and pre-enrollment minor home modifications assessments are pro-
vided in accordance with Appendix C of the HCS Program waiver 
application approved by the Centers for Medicare and Medicaid 
Services (CMS) and found on the HHSC website; and 

(F) complete the pre-enrollment minor home modifica-
tions at least two days before the date of the applicant's discharge from 
the nursing facility, intermediate care facility for individuals with an 
intellectual disability or related conditions (ICF/IID), or general resi-
dential operation (GRO) unless the delay in completion is beyond the 
control of the program provider. 

(2) If the program provider does not complete pre-enroll-
ment minor home modifications in accordance with paragraph (1) of 
this subsection, the program provider must: 

(A) document: 

(i) a description of the pending modifications; 

(ii) the reason for the delay; 

(iii) the date the program provider anticipates it will 
complete the pending modifications or specific reasons why the pro-
gram provider cannot anticipate a completion date; and 

(iv) a description of the program provider's ongoing 
efforts to complete the modifications; and 

(B) at least two days before the date of the applicant's 
discharge from the nursing facility, ICF/IID, or GRO, provide the in-
formation described in subparagraph (A) of this paragraph to: 

(i) the applicant or legally authorized representative 
(LAR); and 

(ii) the service coordinator. 

(3) Within one business day after completion of the pre-en-
rollment minor home modifications, the program provider must notify 
the service coordinator and the applicant or LAR that the modifications 
have been completed. 

§565.19. Community First Choice (CFC) Emergency Response Sys-
tems (ERS) Services. 

CFC ERS must be provided in accordance with this section. 

(1) A program provider must ensure that CFC ERS is pro-
vided only to an individual who: 

(A) is not receiving host home/companion care, super-
vised living, or residential support; 

(B) lives alone, who is alone for significant parts of the 
day, or has no regular caregiver for extended periods of time; and 

(C) would otherwise require extensive routine supervi-
sion. 

(2) A program provider must ensure that CFC ERS is pro-
vided in accordance with the individual's person-directed plan, individ-
ual plan of care (IPC), and implementation plan. 

(3) A program provider must ensure that CFC ERS equip-
ment is installed within 14 business days after one of the following 
dates, whichever is later: 

(A) the date the Texas Health and Human Services 
Commission authorizes the proposed IPC that includes CFC ERS; or 

(B) the effective date of the individual's IPC as deter-
mined by the service planning team. 
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(4) At the time CFC ERS equipment is installed, a program 
provider must ensure that: 

(A) the equipment is installed in accordance with the 
manufacturer's installation instructions; 

(B) an initial test of the equipment is made; 

(C) the equipment has an alternate power source in the 
event of a power failure; 

(D) the individual is trained on the use of the equipment, 
including: 

(i) demonstrating how the equipment works; and 

(ii) having the individual activate an alarm call; 

(E) an explanation is given to the individual that the in-
dividual must: 

(i) participate in a system check each month; and 

(ii) contact the CFC ERS provider if: 

(I) the individual's telephone number or address 
changes; or 

(II) one or more of the individual's responders 
change; and 

(F) the individual is informed that a responder, in re-
sponse to an alarm call, may forcibly enter the individual's home if 
necessary. 

(5) A program provider must ensure that the date and time 
of the CFC ERS equipment installation and compliance with the re-
quirements in paragraphs (3) and (4) of this section are documented in 
the individual's record. 

(6) A program provider must ensure that, on or before the 
date CFC ERS equipment is installed: 

(A) an attempt is made to obtain from an individual, the 
names and telephone numbers of at least two responders, such as a 
relative or neighbor; 

(B) public emergency personnel: 

(i) are designated as a second responder if the indi-
vidual provides the name of only one responder; or 

(ii) are designated as the sole responder if the indi-
vidual does not provide the names of any responders; and 

(C) the name and telephone number of each responder 
is documented in the individual's record. 

(7) At least once during each calendar month a program 
provider must ensure that a system check is conducted on a date and 
time agreed to by the individual. 

(8) A program provider must ensure that the date, time, and 
result of the system check is documented in the individual's record. 

(9) If, because of the system check: 

(A) the equipment is working properly but the indi-
vidual is unable to successfully activate an alarm call, the program 
provider must ensure that a request is made of the service coordinator 
to hold a service planning team meeting to determine if CFC ERS 
meets the individual's needs; or 

(B) the equipment is not working properly, the program 
provider must ensure that, within three calendar days of the system 
check, the equipment is repaired or replaced. 

(10) If a system check is not conducted in accordance with 
paragraph (7) of this section, the program provider must ensure that: 

(A) the failure to comply is because of good cause; and 

(B) the good cause is documented in the individual's 
record. 

(11) A program provider must ensure that an alarm call is 
responded to 24 hours a day, seven days a week. 

(12) A program provider must ensure that, if an alarm call 
is made, the CFC ERS provider: 

(A) within 60 seconds of the alarm call, attempts to con-
tact the individual to determine if an emergency exists; 

(B) immediately contacts a responder after attempting 
to contact the individual, if: 

(i) the CFC ERS provider confirms there is an emer-
gency; or 

(ii) the CFC ERS provider is unable to communicate 
with the individual; and 

(C) documents in the individual's record when the in-
formation becomes available: 

(i) the name of the individual; 

(ii) the date and time of the alarm call, recorded in 
hours, minutes, and seconds; 

(iii) the response time, recorded in seconds; 

(iv) the time the individual was called in response to 
the alarm call, recorded in hours, minutes, and seconds; 

(v) the name of the contacted responder, if applica-
ble; 

(vi) a brief description of the reason for the alarm 
call; and 

(vii) if the reason for the alarm call is an emergency, 
a statement of how the emergency was resolved. 

(13) If an alarm call results in a responder being dispatched 
to the individual's home for an emergency, the program provider must 
ensure that: 

(A) the service coordinator receives written notice of 
the alarm call within one business day after the alarm call; 

(B) if the CFC ERS provider is a contracted provider, 
the program provider receives written notice from the contracted 
provider within one business day after the alarm call; and 

(C) the written notices required by subparagraphs (A) 
and (B) of this paragraph are maintained in the individual's record. 

(14) A program provider must ensure that, if an equipment 
failure occurs, other than during a system check required by paragraph 
(7) of this section: 

(A) the individual is informed of the equipment failure; 
and 

(B) the equipment is replaced within one business day 
after the failure becomes known by the CFC ERS provider. 

(15) If an individual is not informed of the equipment fail-
ure and the equipment is not replaced in compliance with paragraph 
(14) of this section, the program provider must ensure that: 

(A) the failure to comply is because of good cause; and 
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(B) as soon as possible, the individual is informed of 
the equipment failure and the equipment is replaced. 

(16) A program provider must ensure that, if the CFC ERS 
equipment registers five or more "low battery" signals in a 72-hour 
period: 

(A) a visit to an individual's home is made to conduct 
a system check within five business days after the low battery signals 
occur; and 

(B) if the battery is defective, the battery is replaced 
during the visit. 

(17) A program provider must ensure that, if a system 
check or battery replacement is not made in accordance with paragraph 
(16) of this section: 

(A) the failure to comply is because of good cause; and 

(B) as soon as possible, the program provide makes a 
system check or battery replacement. 

(18) A program provider must document in an individual's 
record: 

(A) the date the equipment failure or low battery signal 
became known by the CFC ERS provider; 

(B) the equipment or subscriber number; 

(C) a description of the problem; 

(D) the date the equipment or battery was repaired or 
replaced; and 

(E) the good cause for failure to comply as described in 
paragraphs (15)(A) and (17)(A) of this section. 

§565.21. Transitional Assistance Service (TAS). 

The program provider must provide TAS in accordance with this sec-
tion. 

(1) The program provider must: 

(A) provide TAS to an applicant for whom the program 
provider receives from the service coordinator a completed Form 8604, 
Transition Assistance Services (TAS) Assessment and Authorization 
authorized by HHSC, as described in 40 Texas Administrative Code 
§9.158(k)(6)(C) (relating to Process for Enrollment of Applicants); 

(B) purchase TAS for the applicant within the monetary 
amount identified on the form; 

(C) deliver to the applicant the specific TAS identified 
on the form; 

(D) ensure TAS is provided in accordance with the in-
dividual's person-directed plan and Appendix C of the HCS Program 
waiver application approved by the Centers for Medicare and Medic-
aid and found on the HHSC website; and 

(E) complete the delivery of TAS at least two days 
before the date of the applicant's discharge from the nursing facility, 
ICF/IID, or GRO unless the delay in completion is beyond the control 
of the program provider. 

(2) If the program provider does not deliver TAS in accor-
dance with paragraph (1) of this section, the program provider must: 

(A) document the following: 

(i) a description of the pending TAS; 

(ii) the reason for the delay; 

(iii) the date the program provider anticipates it will 
deliver the pending TAS or specific reasons why the program provider 
cannot anticipate a delivery date; and 

(iv) a description of the program provider's ongoing 
efforts to deliver the TAS; and 

(B) at least two days before the date of the applicant's 
discharge from the nursing facility, ICF/IID, or GRO, provide the in-
formation described in subparagraph (A) of this paragraph to: 

(i) the applicant or LAR; and 

(ii) the service coordinator. 

(3) Within one business day after the TAS has been deliv-
ered, the program provider must notify the service coordinator and the 
applicant or LAR that the TAS has been delivered. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300486 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER F. CERTIFICATION 
STANDARDS: QUALITY ASSURANCE 
26 TAC §§565.23, 565.25, 565.27, 565.29, 565.31, 565.33,
565.35, 565.37, 565.39 

STATUTORY AUTHORITY 

The proposed new sections are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies, 
and Texas Government Code §531.021, which provides HHSC 
with the authority to administer federal funds and plan and direct 
the Medicaid program in each agency that operates a portion 
of the Medicaid program; and Texas Human Resources Code 
§32.021, which provides that HHSC shall adopt necessary rules 
for the proper and efficient operation of the Medicaid program. 
The proposed new sections implement Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§565.23. Residential Requirements. 

(a) This applies to all three-person and four-person residences 
and host home/companion care settings, unless otherwise specified. 

(b) A program provider must ensure that: 

(1) the residence, neighborhood, and community meet the 
needs of the individual and provide an environment that ensures the 
health, safety, and welfare of the individual; 

(2) the home is modified to meet the specific adaptive needs 
of the individual; 
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(3) adaptive equipment is not broken and is functional for 
the individual; 

(4) mattresses are off the floor and a mattress cover is uti-
lized unless contraindicated and documented by the service planning 
team; 

(5) home furnishings are in good repair; 

(6) the home is clean and sanitary; 

(7) the home is free of infestations including bugs, rodents, 
and other pests; 

(8) the walls, ceilings, floors, and windows are in good con-
dition and not hazardous to the individual; 

(9) the bathrooms are functional and safe to use; 

(10) there is hot water available at sinks and in bathing fa-
cilities; 

(11) the temperature of the hot water at sinks and bathing 
facilities does not exceed 120 degrees Fahrenheit unless the program 
provider, in accordance with subsection (c) of this section, conducts a 
competency-based skills assessment showing that all individuals in the 
residence can independently regulate the temperature of the hot water 
from the sinks and bathing facilities; 

(12) the major home appliances are in working order, in-
cluding kitchen appliances and heating and cooling systems; 

(13) the individual has a door lock on the inside of the in-
dividual's bedroom door, if requested by the individual or LAR, unless 
contraindications are documented with justification by the service plan-
ning team; 

(14) the lock installed in accordance with paragraph (13) 
of this subsection: 

(A) is a single-action lock; 

(B) can be unlocked with a key from the outside of the 
door by the program provider; and 

(C) is not purchased and installed at the individual's or 
LAR's expense; 

(15) household cleaners and chemicals are stored securely; 

(16) perishable foods are refrigerated or stored safely; 

(17) animals and pets are kept free of disease and vacci-
nated as required by Texas Health and Safety Code, Chapter 826; and 

(18) the interior and exterior of the home: 

(A) is free of accumulation of waste and trash; 

(B) is accessible and free of hazards to an individual; 
and 

(C) does not compromise the health or safety of an in-
dividual. 

(c) If the program provider conducts the competency-based 
skills assessment described in subsection (b)(11) of this section: 

(1) the assessment must: 

(A) be conducted by a staff member who is not a service 
provider of residential support, supervised living, or host home/com-
panion care who works or lives in the residence; 

(B) be conducted for each individual; 

(C) evaluate the individual's cognitive and physical 
ability to independently mix or regulate the hot water temperature 
without assistance or guidance from each sink and bathing facility in 
the residence; and 

(D) be based on a face-to-face demonstration by the in-
dividual; and 

(2) the program provider must: 

(A) complete the assessment at least annually; 

(B) document the results of the assessment; and 

(C) keep a copy of the results in the residence. 

(d) The program provider must ensure that each residence has: 

(1) exterior doors that are unobstructed and accessible to 
all individuals living in the residence; 

(2) two means of escape from the residence; 

(3) two means of escape from an individual's bedroom, un-
less the program provider has a fire sprinkler system that is checked and 
maintained according to Texas Insurance Code, Chapter 6003, at which 
point there can be one means of escape from an individual's bedroom; 

(4) working smoke alarms in each bedroom and immedi-
ately outside the bedrooms; and 

(5) fire extinguishers that are: 

(A) accessible and unobstructed to the service provider; 

(B) on each level of the home; 

(C) serviced or replaced after each use; and 

(D) if unused, serviced according to the manufacturer's 
instructions, or as required by the state or local fire marshal. 

(e) The program provider, as it relates to fire drills, must: 

(1) conduct at least one fire drill every 90 days with two 
drills during sleeping hours at each residence; 

(2) ensure that each staff member participates in a fire drill 
within 90 days of hire and at least annually thereafter; 

(3) ensure that the staff member can explain the emergency 
plans for the residence; 

(4) provide training for a staff member who does not follow 
the emergency plan during the fire drill; and 

(5) revise the emergency plan to ensure the individual can 
exit the residence safely if the individual is unable to exit the home 
according to the emergency plan. 

(f) The program provider, as it relates to emergency plans, 
must: 

(1) ensure that a staff member reviews the emergency plans 
for each individual at a residence before providing services; 

(2) instruct staff members on where to locate the emer-
gency plans at the residence; and 

(3) maintain documentation related to emergency pre-
paredness accessible to staff members at the residence, including: 

(A) emergency plans that address: 
(i) the relevant emergencies given the geographic 

location; 
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(ii) the needs of the individuals living in the resi-
dence; and 

(iii) fire drill responses; and 

(B) emergency numbers publicly posted in an area of 
the residence that is easily accessible to staff members. 

(g) A program provider must implement and maintain person-
nel practices that safeguard individuals against infectious and commu-
nicable diseases, which includes: 

(1) using standard precautions in the care of all individu-
als, including hand hygiene and maintaining a sanitary environment to 
avoid sources and transmission of infections; 

(2) creating written policies for the prevention and control 
of communicable diseases among employees and individuals, includ-
ing the appropriate use of transmission-based precautions and protec-
tive measures the program provider must take if an employee contracts 
a communicable disease; and 

(3) revising a policy or practice if a shortcoming is identi-
fied. 

(h) A program provider must implement and maintain medica-
tion administration and storage practices that safeguard an individual's 
medication, which includes: 

(1) creating written policies for preventing unauthorized 
access to medications; 

(2) using a procedure that ensures safe medication admin-
istration to the individual; 

(3) ensuring staff are trained and knowledgeable about the 
individuals' medications; 

(4) ensuring staff who are administering medications have 
been trained and delegated by a registered nurse (RN); 

(5) maintaining accurate, current, and accessible documen-
tation of medication administration; and 

(6) revising a policy or practice if a shortcoming is identi-
fied. 

(i) A program provider must comply with the requirements in 
this subsection regarding a four-person residence. 

(1) Before providing residential support in a four-person 
residence, the program provider must: 

(A) obtain an inspection by the local fire marshal, or the 
Texas State Fire Marshal's office in locations where there is no local fire 
marshal, and correct any items cited by the local fire marshal or Texas 
State Fire Marshal's Office to the satisfaction of those authorities; and 

(B) obtain Texas Health and Human Services Commis-
sion (HHSC) approval of the residence in accordance with §565.43 of 
this chapter (relating to HHSC Approval of Four Person Residences). 

(2) HHSC inspects for certification, as described in para-
graph (1)(A) of this subsection, only if the program provider submits 
to the HHSC Architectural Unit: 

(A) one of the following: 

(i) if the four-person residence is located in a juris-
diction with a local fire safety authority: 

(I) a completed HHSC Form 5606, Life Safety 
Code Certification, available on the HHSC website, documenting that 
the local fire safety authority having jurisdiction refused to inspect for 

certification using the code (i.e., the Life Safety Code or International 
Fire Code) for that jurisdiction; and 

(II) written documentation from the Texas State 
Fire Marshal's Office that it refused to inspect for certification using the 
Life Safety Code; or 

(ii) if the four-person residence is located in a juris-
diction without a local fire safety authority, written documentation from 
the Texas State Fire Marshal's Office that it refused to inspect for cer-
tification using the Life Safety Code; and 

(B) a completed HHSC Form 5604, HCS Program 
Provider Request for Life Safety Inspection, available on the HHSC 
website. 

(3) The program provider must: 

(A) obtain the certification required by this subsection 
annually; and 

(B) ensure that a four-person residence: 

(i) contains a copy of the most recent inspection of 
the residence by the local fire safety authority, Texas State Fire Mar-
shal's Office, or HHSC; and 

(ii) is in continuous compliance with all applicable 
local building codes and ordinances and state and federal laws, rules, 
and regulations. 

§565.25. Programmatic Requirements. 
(a) Before providing services to an individual in a residence in 

which supervised living or residential support is provided, and annually 
thereafter, the program provider must: 

(1) conduct an on-site inspection to ensure that, based on 
the individual's needs, the environment is safe, accessible and suited for 
the individual's abilities, and complies with applicable federal, state, 
and local regulations for the community in which the individual lives; 

(2) complete any action identified in the on-site inspection 
for a residence in which supervised living or residential support will be 
provided: 

(A) before an individual moves in; 

(B) within 30 days if an individual is already in the res-
idence; and 

(C) document justification for any actions that cannot 
be completed before the individual moving in or within 30 days with a 
plan for completion. 

(b) Before providing services to an individual in a residence in 
which host home/companion care is provided and quarterly thereafter, 
the program provider must: 

(1) conduct an on-site inspection to ensure that, based on 
the individual's needs, the environment is safe, accessible, and suited 
for the individual's abilities and needs, and complies with applicable 
federal, state, and local regulations for the community in which the 
individual lives; and 

(2) require proof of completion of any action identified in 
the on-site inspection for a residence in which host home/companion 
care will be provided to ensure that the residence meets the needs of 
the individual: 

(A) before an individual moves in; or 

(B) within 30 days if an individual is already in the res-
idence; and 
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(C) document justification for any actions that cannot 
be completed before the individual moving in or within 30 days and 
include a plan for completion. 

(c) The program provider must establish an ongoing con-
sumer/advocate advisory committee composed of individuals, legally 
authorized representatives (LARs), community representatives, and 
family members that meets at least quarterly. The committee: 

(1) at least annually, reviews the information provided to 
the committee by the program provider in accordance with subsection 
(l)(6) of this section; and 

(2) based on the information reviewed, makes recommen-
dations to the program provider for improvements to the processes and 
operations of the program provider. 

(d) The program provider must make available all records, re-
ports, and other information related to the delivery of HCS Program 
and CFC services as requested by the Texas Health and Human Ser-
vices Commission (HHSC), other authorized agencies, or the Centers 
for Medicare and Medicaid and deliver such items, as requested, to a 
specified location. 

(e) The program provider must establish a procedure to assess 
at least annually the satisfaction of all individuals and LARs in the 
program provider's services and act within 60 days regarding any areas 
of dissatisfaction. 

(f) The program provider must comply with 40 Texas Admin-
istrative Code (TAC) §49.309 (relating to Complaint Process). 

(g) In all respite facilities and all residences in which a service 
provider of residential assistance or the program provider hold a prop-
erty interest, the program provider must post in a conspicuous location: 

(1) the name, address, and telephone number of the pro-
gram provider; 

(2) the effective date of the contract; and 

(3) the name of the legal entity named on the contract. 

(h) A program provider must report the death of an individual: 

(1) to HHSC and the local intellectual and developmental 
disability authority by the end of the next business day after the pro-
gram provider becomes aware of the death; and 

(2) if the program provider reasonably believes that the 
LAR does not know of the individual's death, to the LAR as soon 
as possible, but not later than 24 hours after the program provider 
becomes aware of the death. 

(i) A program provider must not retaliate against: 

(1) a staff member, service provider, individual, or other 
person who files a complaint, presents a grievance, or otherwise pro-
vides good faith information relating to the possible abuse, neglect, or 
exploitation of an individual, including: 

(A) use of seclusion; and 

(B) use of a restraint not in compliance with federal and 
state laws, rules, and regulations; and 

(2) an individual because a person on behalf of the individ-
ual files a complaint, presents a grievance, or otherwise provides good 
faith information relating to the possible abuse, neglect, or exploitation 
of an individual, including: 

(A) use of seclusion; and 

(B) use of a restraint not in compliance with federal and 
state laws, rules, and regulations. 

(j) A program provider must enter critical incident data in the 
HHSC data system no later than the last calendar day of the month that 
follows the month being reported in accordance with the HCS Provider 
User Guide found on the HHSC website. 

(k) A program provider must ensure that: 

(1) the name and phone number of an alternate to the Chief 
Executive Officer (CEO) of the program provider is entered in the 
HHSC data system; and 

(2) the alternate to the CEO: 

(A) performs the duties of the CEO during the CEO's 
absence; and 

(B) acts as the contact person in an HHSC investigation 
if the CEO is named as an alleged perpetrator of abuse, neglect, or 
exploitation of an individual, and complies with §565.31(d) - (f) of this 
subchapter (relating to Requirements Related to the Abuse, Neglect, 
and Exploitation). 

(l) At least annually, the program provider must: 

(1) evaluate information about the satisfaction of individ-
uals and LARs with the program provider's services and identify pro-
gram process improvements to increase the satisfaction; 

(2) review complaints, as described in 40 TAC §49.309, 
and identify program process improvements to reduce the need for fil-
ing complaints; 

(3) review all final investigative reports from HHSC and, 
based on the review, identify program process improvements that help 
prevent the occurrence of abuse, neglect, and exploitation and improve 
the delivery of services; 

(4) review the reasons for terminating HCS Program 
or CFC services and identify any related need for program process 
improvements; 

(5) evaluate critical incident data described in subsection 
(j) of this section, compare the program provider's use of restraint to 
aggregate data provided by HHSC on the HHSC website, and identify 
program process improvements that help prevent the reoccurrence of 
restraints and improve service delivery; 

(6) provide all information the program provider reviewed, 
evaluated, and created as described in paragraphs (1) - (5) of this sub-
section to the consumer/advocate advisory committee required by sub-
section (c) of this section; 

(7) implement any program process improvements identi-
fied by the program provider in accordance with this subsection; and 

(8) review recommendations made by the consumer/advo-
cate advisory committee as described in subsection (c)(2) of this sec-
tion and implement the recommendations approved by the program 
provider. 

(m) The program provider must ensure that all personal infor-
mation concerning an individual is kept confidential, such as lists of 
names, addresses, and records obtained by the program provider, and 
that the use or disclosure of such information and records is limited 
to purposes directly connected with the administration of the program 
provider's HCS Program or provision of CFC services and is otherwise 
neither directly nor indirectly used or disclosed unless the consent of 
the individual to whom the information applies or the individual's LAR 
is obtained beforehand. 
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(n) The program provider must include the individual or LAR 
in planning the individual's residential relocation, except in cases of 
emergency. 

§565.27. Finances and Rent. 

(a) The program provider must comply with this subsection 
regarding charges against an individual's personal funds. 

(1) The program provider must, in accordance with this 
paragraph, collect a monthly amount for room from an individual who 
lives in a three-person or four-person residence. The cost for room 
must consist only of: 

(A) an amount equal to: 

(i) rent of a comparable dwelling in the same geo-
graphical area that is unfurnished; or 

(ii) the program provider's ownership expenses, lim-
ited to the interest portion of a mortgage payment, depreciation ex-
pense, property taxes, neighborhood association fees, and property in-
surance; and 

(B) the cost of: 

(i) shared appliances, electronics, and housewares; 

(ii) shared furniture; 

(iii) monitoring for a security system; 

(iv) monitoring for a fire alarm system; 

(v) property maintenance, including personnel 
costs, supplies, lawn maintenance, pest control services, carpet clean-
ing, septic tank services, and painting; 

(vi) utilities, limited to electricity, gas, water, 
garbage collection, and a landline telephone; and 

(vii) shared television and Internet service used by 
the individuals who live in the residence. 

(2) Except as provided in subparagraphs (B) and (C) of this 
paragraph, a program provider must collect a monthly amount for board 
from an individual who lives in a three-person or four-person residence. 

(A) The cost for board must consist only of the cost of 
food, including food purchased for an individual to consume while 
away from the residence as a replacement for food and snacks nor-
mally prepared in the residence, and of supplies used for cooking and 
serving, such as utensils and paper products. 

(B) A program provider is not required to collect a 
monthly amount for board from an individual if collecting such an 
amount may make the individual ineligible for the Supplemental 
Nutrition Assistance Program operated by the Texas health and Human 
Services Commission (HHSC). 

(C) A program provider must not collect a monthly 
amount for board from an individual if the individual chooses to 
purchase the individual's own food, as documented in the individual's 
implementation plan. 

(3) To determine the maximum room and board charge for 
each individual, a program provider must: 

(A) develop a process or formula that divides the rent 
equitably and considers: 

(i) the number of residents receiving HCS Program 
services or similar services that the residence has been developed to 
support plus the number of service providers and other persons who 
live in the residence; and 

(ii) the features or space to which an individual has 
exclusive or shared access, unless the additional space is requested and 
needed for accessibility purposes; 

(B) divide the board cost described in paragraph (2) of 
this subsection by the number of persons consuming the food; and 

(C) add the amounts calculated in accordance with sub-
paragraphs (A) and (B) of this paragraph. 

(4) A program provider must not increase the charge for 
room and board because a resident moves from the residence. 

(5) A program provider: 

(A) must not charge an individual a room and board 
amount that exceeds an amount determined in accordance with para-
graphs (1) - (3) of this subsection; and 

(B) must maintain documentation demonstrating that 
the room and board charge was determined in accordance with para-
graphs (1) - (3) of this subsection. 

(6) Before an individual or legally authorized representa-
tive (LAR) selects a residence, a program provider must provide the 
room and board charge, in writing, to the individual or LAR. 

(7) Except as provided in paragraph (8) of this subsection, 
a program provider may not charge or collect payment from any person 
for room and board provided to an individual receiving host home/com-
panion care. 

(8) If a program provider makes a payment to an individ-
ual's host home/companion care provider while waiting for the individ-
ual's federal or state benefits to be approved, the program provider may 
seek reimbursement from the individual for such payments. 

(9) For a program provider who manages personal funds 
of an individual who receives host home/companion care, the program 
provider: 

(A) must pay the agreed upon amount for the host 
home/companion care services; 

(B) must pay the host home/companion care provider 
directly from the individual's account; 

(C) may pay a room and board charge for the individual 
that is less than the host home/companion care provider's cost of room 
and board, as determined using the calculations described in paragraphs 
(1) and (2) of this subsection, for a three-person or four-person resi-
dence, divided by the number of persons living in the host home/com-
panion care provider's home; and 

(D) must not pay a host home/companion care provider 
a room and board charge that exceeds the host home/companion care 
provider's cost of room and board, as determined using the calculations 
described in paragraphs (1) and (2) of this subsection for a three-person 
or four-person residence, divided by the number of persons living in the 
host home/companion care provider's home. 

(10) For an item or service other than room and board, the 
program provider must apply a consistent method in assessing a charge 
against the individual's personal funds that ensures that the charge for 
the item or service is reasonable and comparable to the cost of a similar 
item or service generally available in the community. 

(b) The program provider must inform the individual and LAR 
orally or in writing of any charges assessed by the program provider 
against the individual's personal funds, the purpose of those charges, 
and effects of the charges in relation to the individual's financial status. 
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(c) The program provider must ensure that the individual or 
LAR has agreed in writing to all charges assessed by the program 
provider against the individual's personal funds before the charges are 
assessed. 

(d) The program provider must not assess charges against the 
individual's personal funds for costs for items or services reimbursed 
through the HCS Program or through CFC. 

(e) At the written request of an individual or LAR, the pro-
gram provider must manage the individual's personal funds entrusted 
to the program provider, without charge to the individual or LAR in 
accordance with this subsection. 

(1) The program provider must not commingle the individ-
ual's personal funds with the program provider's funds. 

(2) The program provider must maintain a separate, de-
tailed record of: 

(A) all deposits into the individual's account; and 

(B) all expenditures from the individual's account. 

(3) If an expenditure is for the individual to use as personal 
spending money, the program provider must have a process to show 
the individual acknowledged receiving the funds. 

(4) The program provider may accrue an expense for nec-
essary items and services for which the individual's personal funds are 
not available for payment, such as room and board, medical and dental 
services, legal fees or fines, and essential clothing. 

(5) If an expense is accrued as described in paragraph (3) 
of this subsection, the program provider must enter a written payment 
plan with the individual or LAR for reimbursement of the funds. 

§565.29. Behavior Support Plan. 

If the program provider determines that an individual's behavior may 
require the implementation of behavior management techniques in-
volving intrusive interventions or restriction of the individual's rights, 
the program provider must comply with this section. 

(1) The program provider must: 

(A) obtain an assessment of the individual's needs and 
current level and severity of the behavior; and 

(B) ensure that a service provider of behavioral support 
services: 

(i) develops, with input from the individual, legally 
authorized representative (LAR), program provider, and actively in-
volved persons, a behavior support plan that includes the use of tech-
niques appropriate to the level and severity of the behavior; and 

(ii) considers the effects of the techniques on the 
individual's physical and psychological well-being in developing the 
plan. 

(2) The behavior support plan must: 

(A) describe how the behavioral data concerning the be-
havior is collected and monitored; 

(B) allow for the decrease in the use of the techniques 
based on the behavioral data; and 

(C) allow for revision of the plan when desired behavior 
is not shown, or the techniques are not effective. 

(3) Before implementation of the behavior support plan, 
the program provider must: 

(A) obtain written consent from the individual or LAR 
to implement the plan; 

(B) provide written notification to the individual or 
LAR of the right to discontinue implementation of the plan at any 
time; and 

(C) notify the individual's service coordinator of the 
plan. 

(4) The program provider must, at least annually: 

(A) review the effectiveness of the techniques and de-
termine whether the behavior support plan needs to be continued; and 

(B) notify the service coordinator if the plan needs to be 
continued. 

§565.31. Requirements Related to Abuse, Neglect, and Exploitation. 
(a) A program provider must: 

(1) ensure that an individual and legally authorized repre-
sentative (LAR) are, at the time the individual begins receiving a Home 
and Community-based Services (HCS) Program or Community First 
Choice (CFC) service and at least annually thereafter: 

(A) informed of how to report allegations of abuse, ne-
glect, or exploitation to the Texas Department of Family and Protective 
Services (DFPS) and given the toll-free telephone number, 1-800-647-
7418, in writing; and 

(B) educated about protecting the individual from 
abuse, neglect, and exploitation; 

(2) ensure that each staff member, service provider, and 
volunteer are: 

(A) trained and knowledgeable of: 

(i) acts that constitute abuse, neglect, and exploita-
tion; 

(ii) signs and symptoms of abuse, neglect, and ex-
ploitation; and 

(iii) methods to prevent abuse, neglect, and exploita-
tion; 

(B) instructed to report to DFPS immediately, but not 
later than one hour after having knowledge or suspicion, that an indi-
vidual has been or is being abused, neglected, or exploited, by: 

(i) calling the DFPS Abuse Hotline toll-free tele-
phone number, 1-800-647-7418; or 

(ii) using the DFPS Abuse Hotline website; and 

(C) given the instructions described in subparagraph 
(B) of this paragraph in writing; 

(3) ensure that each staff member, service provider, and 
volunteer sign an acknowledgement that they understand all individ-
uals must live free of abuse, neglect, and exploitation; and 

(4) conduct the activities described in paragraph (2) and (3) 
of this subsection before a staff member, service provider, or volunteer 
assumes job duties and at least annually thereafter. 

(b) If a program provider, staff member, service provider, vol-
unteer, or controlling person knows or suspects an individual is being 
or has been abused, neglected, or exploited, the program provider must 
report or ensure that the person with knowledge or suspicion reports 
the allegation of abuse, neglect, or exploitation to DFPS immediately, 
but not later than one hour after having knowledge or suspicion, by: 
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(1) calling the DFPS Abuse Hotline toll-free telephone 
number, 1-800-647-7418; or 

(2) using the DFPS Abuse Hotline website. 

(c) If a report required by subsection (b) of this section al-
leges abuse, neglect, or exploitation by a person who is not a service 
provider, staff member, volunteer, or controlling person, a program 
provider must: 

(1) assess the individual and allegation and as necessary: 

(A) obtain appropriate medical or psychological ser-
vices for the individual; and 

(B) assist in obtaining ongoing medical or psychologi-
cal services for the individual; 

(2) discuss with the individual or LAR safety measures, in-
cluding alternative residential settings that may help ensure the individ-
ual's safety; 

(3) when taking the actions described in paragraphs (1) and 
(2) of this subsection, avoid compromising the investigation or further 
traumatizing the individual; and 

(4) preserve and protect evidence related to the allegation. 

(d) If a report required by subsection (b) of this section alleges 
abuse, neglect, or exploitation by a service provider, staff member, vol-
unteer, or controlling person; or if a program provider is notified by 
HHSC of an allegation of abuse, neglect, or exploitation by a service 
provider, staff member, volunteer, or controlling person, the program 
provider must: 

(1) assess the individual and allegation as necessary: 

(A) obtain appropriate medical or psychological ser-
vices for the individual; and 

(B) assist in obtaining ongoing medical or psychologi-
cal services for the individual; 

(2) take actions to secure the safety of the individual, in-
cluding if necessary, ensuring that the alleged perpetrator does not have 
contact with the individual or any other individual until HHSC com-
pletes the investigation; 

(3) when taking the actions described in paragraphs (1) and 
(2) of this subsection, avoid compromising the investigation or further 
traumatizing the individual; 

(4) preserve and protect evidence related to the allegation; 
and 

(5) notify, as soon as possible, but no later than 24 hours 
after the program provider reports or is notified of the allegation, the 
individual, the LAR, and the service coordinator of: 

(A) the allegation report; and 

(B) the actions the program provider has taken or will 
take based on the allegation, the condition of the individual, and the 
nature and severity of any harm to the individual, including the actions 
required by paragraph (2) of this subsection. 

(e) During an HHSC investigation of an alleged perpetrator 
who is a service provider, staff member, volunteer, or controlling per-
son, a program provider must: 

(1) cooperate with the investigation as requested by HHSC, 
including providing documentation and participating in an interview; 

(2) provide HHSC access to: 

(A) sites owned, operated, or controlled by the program 
provider; 

(B) individuals, service providers, staff members, vol-
unteers, and controlling persons; and 

(C) evidence pertinent to the investigation of the alle-
gation; and 

(3) ensure that staff members, service providers, volun-
teers, and controlling persons comply with paragraphs (1) and (2) of 
this subsection. 

(f) After a program provider receives a final investigative re-
port from HHSC for an investigation described in subsection (e) of this 
section, the program provider must: 

(1) if the allegation of abuse, neglect, or exploitation is con-
firmed by HHSC: 

(A) review the report, including any concerns and rec-
ommendations by HHSC; and 

(B) take action within the program provider's authority 
to prevent the reoccurrence of abuse, neglect or exploitation, including 
disciplinary action against the service provider, staff member, or vol-
unteer confirmed to have committed abuse, neglect, or exploitation; 

(2) if the allegation of abuse, neglect, or exploitation is un-
confirmed, inconclusive, or unfounded: 

(A) review the report, including any concerns and rec-
ommendations by HHSC; and 

(B) take appropriate action within the program 
provider's authority, to ensure the individual's safety, as necessary; 

(3) immediately, but not later than five calendar days after 
the date the program provider receives the HHSC final investigative 
report: 

(A) notify the individual, the LAR, and the service co-
ordinator of: 

(i) the investigation finding; and 

(ii) the action taken by the program provider in re-
sponse to the HHSC investigation as required by paragraphs (1) and 
(2) of this subsection; and 

(B) notify the individual or LAR of: 

(i) the process to appeal the investigation finding as 
described in Chapter 711, Subchapter J of this title (relating to Appeal-
ing the Investigation Finding); and 

(ii) the process for requesting a copy of the inves-
tigative report from the program provider; 

(4) within 14 calendar days after the date the program 
provider receives the final investigative report, complete and send 
to HHSC the Form 8494, Notification Regarding an Investigation of 
Abuse, Neglect or Exploitation, located on the HHSC website; and 

(5) upon request of the individual or LAR, provide to the 
individual or LAR a copy of the HHSC final investigative report after 
removing any information that would reveal the identity of the reporter 
or of any individual who is not the alleged victim. 

§565.33. Restraints. 
(a) Within 30 calendar days of receiving services from a pro-

gram provider and annually thereafter, a program provider must: 

(1) with the involvement of a physician, identify: 
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(A) the individual's known physical or medical condi-
tions that might constitute a risk to the individual during the use of 
restraint; 

(B) the individual's ability to communicate; and 

(C) other factors that must be taken into account if the 
use of restraint is considered, including the individual's: 

(i) cognitive functioning level; 

(ii) height; 

(iii) weight; 

(iv) emotional condition that could contraindicate 
the use of restraint, including whether the individual has a history of 
having been physically or sexually abused; and 

(v) age; 

(2) document the conditions and factors identified in accor-
dance with paragraph (1) of this subsection, and, as applicable, limita-
tions on specific restraint techniques or mechanical restraint devices in 
the individual's record; and 

(3) review and update with a physician, registered nurse 
(RN), or licensed vocational nurse (LVN), at least annually or when a 
condition or factor documented in accordance with paragraph (2) of this 
subsection changes significantly, information in the individual's record 
related to the identified condition, factor, or limitation. 

(b) A program provider may use a restraint: 

(1) in a behavioral emergency; 

(2) as part of a behavior support plan that addresses inap-
propriate behavior exhibited voluntarily by an individual; 

(3) during or as a follow-up to a medical or dental proce-
dure or treatment of an injury if the restraint is ordered by the physician 
or dentist as necessary to protect the individual or others or promote the 
healing of wounds; 

(4) to protect the individual from involuntary self-injury; 
and 

(5) if used as a protective device in accordance with 
§565.37 of this subchapter (relating to Protective Devices). 

(c) A program provider must not use restraint: 

(1) in a manner that: 

(A) restricts circulation; 

(B) obstructs the individual's airway, including the 
placement of anything in, on, or over the individual's mouth or nose; 

(C) impairs the individual's breathing by putting pres-
sure on the individual's torso; 

(D) interferes with the individual's ability to communi-
cate; 

(E) places the individual in a prone or supine position; 

(F) extends muscle groups away from each other; 

(G) uses hyperextension of joints; 

(H) uses pressure points or pain; or 

(I) secures the individual to a stationary object while the 
individual is in a standing position; 

(2) for disciplinary purposes, that is, as retaliation or retri-
bution; 

(3) for the convenience of a staff member or service 
provider or other individuals; or 

(4) as a substitute for effective treatment or habilitation. 

(d) If a program provider restrains an individual as provided 
in subsection (b) of this section, the program provider must: 

(1) take into account the conditions, factors, and limita-
tions on specific restraint techniques or mechanical restraint devices 
documented in accordance with subsection (a)(2) and (3) of this sec-
tion; 

(2) use the minimal amount of force or pressure that is rea-
sonable and necessary to ensure the safety of the individual and others; 
and 

(3) safeguard the individual's dignity, privacy, and well-be-
ing. 

(e) In a circumstance described in subsection (b)(1) or (2) of 
this section, a program provider may use only a restraint hold in which 
the individual's limbs are held close to the body to limit or prevent 
movement and that does not violate the provisions of subsection (c)(1) 
of this section. 

(f) A program provider must release an individual from re-
straint: 

(1) as soon as the individual no longer poses a risk of im-
minent physical harm to the individual or others; 

(2) if the individual in restraint experiences a medical 
emergency, as soon as possible as indicated by the medical emergency; 
or 

(3) as soon as an individual in a restraint hold described in 
subsection (e) of this section who moves toward the floor reaches the 
floor. 

(g) After restraining an individual in a behavioral emergency, 
a program provider must: 

(1) as soon as possible but no later than one hour after the 
use of restraint, notify an RN or LVN of the restraint; 

(2) ensure that medical services are obtained for the indi-
vidual as necessary; 

(3) as soon as possible but no later than 24 hours after the 
use of restraint, notify one of the following persons, if there is such a 
person, that the individual has been restrained: 

(A) the individual's legally authorized representative; 
or 

(B) a person actively involved with the individual, un-
less the release of this information would violate other law; and 

(4) notify the individual's service coordinator by the end of 
the first business day after the use of restraint. 

(h) If, under the Health Insurance Portability and Accountabil-
ity Act, the program provider is a "covered entity," as defined in 45 
Code of Federal Regulations (CFR) §160.103, any notification pro-
vided under subsection (g)(3)(B) of this section must be to a person 
to whom the program provider is allowed to release information under 
45 CFR §164.510. 

§565.35. Enclosed Beds. 
(a) The program provider may allow the use of an enclosed 

bed in a residence if the enclosed bed is purchased, obtained, and in 
compliance with the requirements in subsection (c) of this section prior 
to January 1, 2023. 
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(b) An enclosed bed is prohibited in a residence if it is pur-
chased or obtained on or after January 1, 2023, even if it complies with 
subsection (c) of this section. 

(c) If the program provider allows the use of an enclosed bed 
in a residence, the program provider must: 

(1) visually inspect the enclosed bed to ensure it meets the 
criteria of an enclosed bed as defined in §565.3 of this chapter (related 
to Definitions); 

(2) ensure that a physician, occupational therapist, or phys-
ical therapist: 

(A) conducts an annual assessment to determine: 

(i) if the individual has a medical need for the en-
closed bed; 

(ii) that less restrictive methods would be ineffective 
in protecting the individual, and the reasons for that determination; 

(iii) the circumstances under which the enclosed 
may be used; 

(iv) how to use the enclosed and any contraindica-
tions specific to the individual; 

(v) how and when to document the use of the en-
closed bed; and 

(vi) how to monitor the use of the enclosed bed to 
ensure it is being used in accordance with the assessment; and 

(B) follows up after any significant change to deter-
mine: 

(i) if the individual still has a medical need for the 
enclosed bed; and 

(ii) that less restrictive methods would be ineffective 
in protecting the individual, and the reasons for that determination; 

(3) obtain and retain the following documentation: 

(A) a letter of medical necessity from the prescribing 
physician or professional therapist; 

(B) documentation of at least two alternative measures, 
durable medical equipment, or supplies that have been tried and have 
failed to meet the individual's medical needs or have been ruled out as 
appropriate and an explanation of why they have failed or have been 
ruled out; and 

(C) a receipt from a durable medical equipment com-
pany for the enclosed bed; 

(4) develop and implement policies and procedures that re-
quire: 

(A) routine checks of the enclosure bed to ensure it is 
in good repair and safe for the individual; 

(B) a documented quarterly review by a registered 
nurse (RN) or professional therapist to ensure the enclosed bed is still 
safe and necessary given the individual's current needs and other less 
restrictive options available; 

(C) a meeting with the individual's Interdisciplinary 
Team to determine if there is a less restrictive option available by 
conducting a review annually, or sooner if the RN or professional 
therapist has determined there is a significant change to the individual's 
condition; and 

(D) an order for the enclosed bed updated annually, or 
sooner if the RN has determined there is a significant change to the 
individual's condition. 

(d) To prevent misuse or overuse of the enclosed bed, the pro-
gram provider must: 

(1) develop and implement a usage plan that details when 
the enclosed bed will be used that is consistent with the assessment and 
order; 

(2) require any staff member who provides services to an 
individual with an enclosed bed to read and document understanding 
of the usage plan before providing services; and 

(3) make the usage plan readily available to staff members 
providing services. 

(e) Program providers may only allow commercially produced 
enclosed beds. 

(f) All enclosed beds must be prohibited after December 31, 
2027. 

§565.37. Protective Devices. 

(a) If a protective device is used, the program provider must 
ensure that it is used in accordance with this section. 

(b) A program provider must not use a protective device: 

(1) to modify or control an individual's behavior; 

(2) for disciplinary purposes; 

(3) for staff convenience; or 

(4) as a substitute for an effective, less restrictive method. 

(c) If a need for a protective device is identified, the program 
provider must ensure that a physician, occupational therapist, physical 
therapist, or registered nurse (RN): 

(1) conducts an initial assessment to determine: 

(A) if the individual has a medical need for a protective 
device; 

(B) that less restrictive methods would be ineffective in 
protecting the individual, and the reasons for that determination; 

(C) the type of protective device to be used, which must 
be the least restrictive protective device that will protect the individual; 

(D) the circumstances under which the protective de-
vice may be used; 

(E) how to use the protective device and any contraindi-
cations specific to the individual; 

(F) how and when to document the use of the protective 
device; and 

(G) how to monitor the use of the protective device to 
ensure it is being used in accordance with the assessment; and 

(2) then annually and after any significant change to deter-
mine: 

(A) if the individual has a medical need for a protective 
device; 

(B) that less restrictive methods would be ineffective in 
protecting the individual, and the reasons for that determination; and 

(C) the type of protective device to be used, which must 
be the least restrictive protective device that will protect the individual. 
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(d) Before a program provider uses a protective device, the 
program provider must: 

(1) obtain and retain in the individual's record: 

(A) an order for the use of the protective device identi-
fied in the initial assessment; 

(B) complete initial and subsequent assessments from 
subsection (c) of this section; and 

(C) consent of the individual or legally authorized rep-
resentative (LAR) to use the protective device; 

(2) provide oral and written notification to the individual 
or LAR of the right at any time to withdraw consent for the use of the 
protective device; and 

(3) develop a policy and procedure to ensure that each ser-
vice provider who will use the protective device has been trained in 
the proper use of the protective device, in accordance with the initial 
assessment. 

§565.39. Prohibitions. 
(a) A program provider must not use seclusion. 

(b) An enclosed bed must not be used for behavioral manage-
ment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300499 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER G. HHSC ACTIONS 
26 TAC §§565.41, 565.43, 565.47, 565.49 

STATUTORY AUTHORITY 

The proposed new sections are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies, 
and Texas Government Code §531.021, which provides HHSC 
with the authority to administer federal funds and plan and direct 
the Medicaid program in each agency that operates a portion 
of the Medicaid program; and Texas Human Resources Code 
§32.021, which provides that HHSC shall adopt necessary rules 
for the proper and efficient operation of the Medicaid program. 
The proposed new sections implement Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§565.41. HHSC Surveys of a Program Provider. 

(a) A program provider must be in continuous compliance 
with the certification standards contained in this subchapter that apply 
to program providers. 

(b) The Texas Health and Human Services Commission 
(HHSC) conducts the following unannounced surveys: 

(1) an initial certification survey; 

(2) a recertification survey; 

(3) a follow-up survey; 

(4) a residential survey; and 

(5) an intermittent survey. 

(c) HHSC conducts an initial certification survey within 120 
calendar days after the date HHSC approves the enrollment or transfer 
of the first individual to receive HCS Program services from the pro-
gram provider. 

(d) HHSC may conduct an intermittent survey at any time dur-
ing a certification period. 

(e) HHSC may conduct a combination of two or more different 
types of surveys at the same time. 

(f) If HHSC certifies a program provider after completion of 
an initial or a recertification survey, the certification period is for no 
more than 365 calendar days. 

(g) HHSC may choose not to conduct a recertification sur-
vey of a program provider that has a standard contract if the program 
provider is not the program provider for one or more individuals for at 
least 60 consecutive calendar days during the period beginning the first 
day of the certification period to be surveyed through the 121st calen-
dar day before the end of the certification period. 

(h) During a survey, HHSC may: 

(1) review the HCS Program or CFC services provided to 
any individual to determine if a program provider complies with the 
certification standards; and 

(2) determine if a program provider has implemented an 
approved plan for amelioration as described in §565.47 of this sub-
chapter (relating to Amelioration). 

(i) HHSC conducts an exit conference at the end of a survey, 
at a time and location determined by HHSC. At the exit conference, 
HHSC informs a program provider of preliminary findings, in writing, 
including findings that may result in a critical violation. 

(j) If HHSC identifies a finding that may be a critical violation 
not discussed during an exit conference, HHSC holds a new exit con-
ference with a program provider to discuss the finding. 

(k) In addition to the surveys described in this section, HHSC 
conducts, at least annually, an unannounced visit of each residence in 
which residential support or supervised living is provided to determine 
if the residence provides a safe and healthy environment that complies 
with the certification standards. 

(l) Based on the information obtained from a visit described in 
subsection (k) of this section, HHSC may: 

(1) require the program provider to complete corrective ac-
tion before the residential visit ends; 

(2) require the program provider to submit, before the res-
idential visit ends, a written plan describing how the safety of the indi-
viduals will be protected until corrective action is completed; 

(3) require the program provider to submit evidence of cor-
rective action within a time period determined by HHSC; or 

(4) conduct an intermittent survey of the program provider. 
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(m) Based on a survey, HHSC acts as described in §565.49 of 
this subchapter (relating to Program Provider Compliance and Correc-
tive Action). 

(n) HHSC may evaluate the health and safety of an individual 
at any time. 

(o) HHSC may conduct an unannounced residential survey of 
a residence in which host home/companion care, residential support, 
or supervised living is provided to determine if the residence provides 
a safe environment. 

§565.43. HHSC Approval of Four Person Residences. 
(a) A program provider must obtain written approval from the 

Texas Health and Human Services Commission (HHSC) in accordance 
with subsection (b) of this section before providing residential support 
in a four-person residence. 

(b) To obtain approval of a four-person residence, the program 
provider must submit the following written documentation to HHSC: 

(1) the address and county of the residence; 

(2) certification from the program provider that the pro-
gram provider intends to provide residential support to one or more 
individuals who will live in the residence; 

(3) one of the certifications required by §565.23(i)(1)(A) of 
this chapter (relating to Residential Requirements); and 

(4) written certification from the program provider that the 
residence to be approved is not the residence of any person other than 
a person permitted to live in a "four-person residence," as defined in 
§565.3 of this chapter (relating to Definitions). 

(c) HHSC notifies the program provider in writing of its ap-
proval or disapproval of the four-person residence within 14 calendar 
days after HHSC receives the documentation specified in subsection 
(b) of this section. 

§565.47. Amelioration. 
(a) In lieu of requiring payment for an administrative penalty 

imposed against a program provider in accordance with §565.45 of this 
chapter (relating to Administrative Penalties), the Texas Health and 
Human Services Commission (HHSC) may give the program provider 
the opportunity for amelioration in accordance with this section. 

(b) HHSC does not give a program provider the opportunity 
for amelioration: 

(1) more than three times in a two-year period; 

(2) more than one time in a two-year period for the same 
or similar violation; 

(3) for a critical violation that is an immediate threat; or 

(4) for the actions or failures to act described in 
§565.45(a)(2) of this chapter. 

(c) HHSC gives a program provider the opportunity for ame-
lioration in the notice required by 40 TAC §49.535(c) (relating to Ad-
ministrative Penalties in the HCS and TxHmL Programs). If the pro-
gram provider does not notify HHSC that the program provider chooses 
amelioration within the required period described in the notice, the 
program provider forfeits the opportunity to choose amelioration and 
HHSC requires the program provider to pay the administrative penalty 
in accordance with 40 TAC §49.535(f). 

(d) If a program provider chooses amelioration in accordance 
with the notice required by 40 TAC §49.535(c), the program provider 

must submit a written plan for amelioration to HHSC within 45 calen-
dar days after the date of the notice required by 40 TAC §49.535(c). If 
a program provider does not submit a plan for amelioration within 45 
calendar days, HHSC requires the program provider to pay the admin-
istrative penalty in accordance with 40 TAC §49.535(d)(1). 

(e) A plan for amelioration must include: 

(1) proposed changes to the management or operation of 
the program provider that will improve services or the quality of care 
for the individuals; 

(2) the ways in which and the extent to which the proposed 
changes will improve services or quality of care for the individuals 
through measurable outcomes; 

(3) clear goals to be achieved through the proposed 
changes; 

(4) a timeline for implementing the proposed changes; 

(5) specific actions necessary to implement the proposed 
changes; 

(6) the cost of the proposed changes; and 

(7) an agreement to waive the program provider's right to 
appeal the imposition of the administrative penalty if HHSC approves 
the plan for amelioration. 

(f) The cost of the proposed changes must be incurred by the 
program provider after HHSC approves the plan for amelioration. If 
HHSC approves the plan and the cost of the proposed changes is less 
than the amount of the administrative penalty, HHSC requires the pro-
gram provider to pay the difference between the cost of the proposed 
changes and the administrative penalty. 

(g) HHSC may require a plan for amelioration to propose 
changes that result in conditions exceeding the requirements of this 
subchapter. 

(h) HHSC notifies a program provider of its decision to ap-
prove or deny a plan for amelioration within 45 calendar days after the 
date HHSC receives the plan. During the 45-day period, HHSC may 
allow the program provider an opportunity to revise the plan. 

(1) If HHSC approves the plan: 

(A) the program provider must implement the plan; and 

(B) HHSC: 

(i) requires the program provider to pay the amount 
of the difference between the cost of the proposed changes and the 
administrative penalty, if any; and 

(ii) determines in one or more surveys conducted in 
accordance with §565.41 of this subchapter (relating to HHSC Surveys 
of a Program Provider) if the program provider has implemented the 
plan. 

(2) If HHSC denies the plan, HHSC requires the program 
provider to pay the amount of the administrative penalty in accordance 
with 40 TAC §49.535(d)(2). The program provider may appeal the 
administrative penalty in accordance with 40 TAC §49.541 (relating to 
Contractor's Right to Appeal). 

(i) If HHSC determines that a program provider did not imple-
ment an approved plan for amelioration, HHSC requires the program 
provider to pay the amount of the administrative penalty in accordance 
with 40 TAC §49.535(d)(3). The program provider may appeal the sole 
issue of whether the plan for amelioration was implemented. 
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§565.49. Program Provider Compliance and Corrective Action. 
(a) If the Texas Health and Human Services Commission 

(HHSC) determines from a survey that a program provider complies 
with the certification standards, HHSC: 

(1) sends the program provider a final survey report stating 
that the program provider complies with the certification standards; 

(2) does not require any action by the program provider; 
and 

(3) if the survey is an initial or a recertification survey, cer-
tifies the program provider as described in 40 Texas Administrative 
Code (TAC) §9.171(f) (relating to HHSC Surveys and Residential Vis-
its of a Program Provider). 

(b) If HHSC determines from a survey that a program provider 
is not in compliance with a certification standards and the violation is 
an immediate threat, HHSC notifies the program provider of the de-
termination. The program provider must immediately provide HHSC 
with a plan of removal. 

(c) In a plan of removal provided in accordance with subsec-
tion (b) of this section, a program provider must specify the time by 
which the program provider will remove the immediate threat. HHSC 
approves or disapproves the plan of removal and monitors to ensure the 
immediate threat is removed. 

(d) If a program provider that is required to provide a plan of 
removal does not provide a plan of removal, HHSC does not approve 
the program provider's plan of removal, or the program provider does 
not implement the plan of removal approved by HHSC, HHSC: 

(1) denies or terminates certification of the program 
provider; and 

(2) coordinates with the local intellectual and developmen-
tal disability authorities (LIDDAs) the immediate provision of alterna-
tive services for the individuals. 

(e) If HHSC determines from a survey that a program provider 
is not in compliance with a certification standard, HHSC sends to the 
program provider, within 10 business days after the date of the exit 
conference: 

(1) a final survey report with a list of violations; 

(2) a letter notifying the program provider that the program 
provider may request an informal dispute resolution to dispute a viola-
tion in the final survey report; and 

(3) if HHSC imposes an administrative penalty in accor-
dance with 40 TAC §9.181 (relating to Administrative Penalties), a 
written notice of the administrative penalty as described in 40 TAC 
§49.535(b) (relating to Administrative Penalties in the HCS and 
TxHmL Programs). 

(f) If HHSC determines from an initial certification survey, re-
certification survey, or intermittent survey that a program provider is 
not in compliance with the certification standards, the program provider 
must submit to HHSC, within 14 calendar days after the date the pro-
gram provider receives the final survey report, a plan of correction for 
each violation identified by HHSC in the final survey report. The pro-
gram provider must submit a plan of correction in accordance with this 
subsection even if the program provider disagrees with the violation or 
requests an informal dispute resolution. 

(g) In a plan of correction submitted in accordance with sub-
section (f) of this section, a program provider must specify a date by 
which the program provider will complete corrective action for each 
violation and such date must: 

(1) for a critical violation, be no later than 30 calendar days 
after the date of the survey exit conference; and 

(2) for a violation that is not a critical violation, be no later 
than 45 calendar days after the date of the survey exit conference. 

(h) After HHSC receives the plan of correction required by 
subsection (f) of this section, HHSC notifies the program provider 
whether the plan is approved or not approved. 

(i) If HHSC does not approve a plan of correction required 
by subsection (f) of this section, the program provider must submit 
a revised plan of correction within five business days after the date 
of HHSC's notice that the plan of correction was not approved. After 
HHSC receives the revised plan of correction, HHSC notifies the pro-
gram provider whether the revised plan is approved or not approved. 

(j) If the program provider does not submit a plan of correction 
required by subsection (f) of this section or a revised plan of correction 
required by subsection (i) of this section, or if HHSC notifies the pro-
gram provider that a revised plan of correction is not approved, HHSC: 

(1) imposes a vendor hold against the program provider 
until HHSC approves a plan of correction submitted by the program 
provider; or 

(2) denies or terminates certification of the program 
provider. 

(k) If HHSC approves a plan of correction, HHSC takes the 
following actions to determine if a program provider has completed its 
corrective action: 

(1) requests that the program provider submit evidence of 
correction to HHSC; and 

(2) conducts: 

(A) for a critical violation, a follow-up survey after the 
date specified in the plan of correction for correcting the violation but 
within 45 calendar days after the survey exit conference, unless HHSC 
conducts an earlier follow-up survey as described in subsection (l) of 
this section; or 

(B) for a violation that is not critical, a post 45-day fol-
low-up survey, unless HHSC conducts an earlier follow-up survey as 
described in subsection (l) of this section. 

(l) At the request of a program provider, HHSC may conduct 
a follow-up survey earlier than the timeframes described in subsection 
(k)(2) of this section. 

(1) If HHSC determines from the earlier follow-up survey 
that corrective action has been completed and the program provider 
has not yet submitted a plan of correction to HHSC in accordance with 
subsection (f) of this section, the program provider must include the 
corrective action taken on the plan of correction that is submitted. 

(2) If HHSC determines from the earlier follow-up survey 
that corrective action has not been completed for a violation that is not 
critical, HHSC conducts the post 45-day follow-up survey. 

(m) If HHSC determines from a follow-up survey described in 
subsections (k)(2)(A) or (l) of this section that the program provider has 
completed corrective action for a critical violation, the administrative 
penalty stops accruing on the date corrective action was completed, 
as determined by HHSC. HHSC sends the program provider a written 
notice as described in 40 TAC §49.535(c). 

(n) If HHSC determines from a follow-up survey described in 
subsections (k)(2)(A) or (l) of this section that the program provider 
has not completed the corrective action for a critical violation, HHSC: 
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(1) continues the administrative penalty and conducts an-
other follow-up survey to determine if the program provider completed 
the corrective action; 

(2) imposes a vendor hold against the program provider; or 

(3) denies or terminates certification of the program 
provider. 

(o) HHSC takes the actions described in this subsection re-
garding a follow-up survey described in subsection (n)(1) of this sec-
tion. 

(1) If HHSC determines from the survey that the program 
provider has completed the corrective action, the administrative 
penalty stops accruing on the date corrective action was completed, 
as determined by HHSC. HHSC sends the program provider a written 
notice as described in 40 TAC §49.535(c). 

(2) If HHSC determines from the survey that the program 
provider has not completed the corrective action, the administrative 
penalty stops accruing and HHSC: 

(A) imposes a vendor hold against the program 
provider; or 

(B) denies or terminates certification of the program 
provider. 

(p) If HHSC determines from a post 45-day follow-up survey 
or an earlier survey described in subsection (l) of this section that a 
program provider has completed corrective action for a violation that 
is not critical, HHSC does not impose an administrative penalty for the 
non-critical violation. 

(q) If HHSC determines from a post 45-day follow-up survey 
that a program provider has not completed corrective action for a vio-
lation that is not critical, HHSC: 

(1) imposes an administrative penalty for the non-critical 
violation in accordance with 40 TAC §9.181 (relating to Administrative 
Penalties); 

(2) notifies the program provider of the administrative 
penalty, as described in 40 TAC §49.535(b); and 

(3) conducts a survey: 

(A) at least 31 calendar days after the date of the post 
45-day exit conference of the follow-up survey; or 

(B) earlier than 31 calendar days after the date of the 
exit conference of the post 45-day follow-up survey if the program 
provider has submitted evidence of corrective action to HHSC during 
the 30-day period. 

(r) HHSC takes the actions described in this subsection regard-
ing a survey described in subsection (q)(3) of this section. 

(1) If HHSC determines from the survey that the program 
provider has completed corrective action, the administrative penalty 
stops accruing on the date corrective action was completed, as deter-
mined by HHSC. HHSC sends the program provider a written notice 
as described in 40 TAC §49.535(c). 

(2) If HHSC determines from the survey that the program 
provider has not completed the corrective action, the administrative 
penalty stops accruing and HHSC: 

(A) imposes a vendor hold against the program 
provider; or 

(B) denies or terminates certification of the program 
provider. 

(s) If HHSC determines that a program provider committed 
any of the actions described in 40 TAC §9.181(a)(2), HHSC takes one 
of the following actions: 

(1) imposes an administrative penalty against the program 
provider as described in 40 TAC §9.181; 

(2) imposes a vendor hold against the program provider; or 

(3) denies or terminates certification of the program 
provider. 

(t) If HHSC imposes a vendor hold in accordance with this 
section: 

(1) for a program provider with a provisional contract, 
HHSC initiates termination of the program provider's contract in 
accordance with 40 TAC §49.534 (relating to Termination of Contract 
by HHSC); or 

(2) for a program provider with a standard contract, HHSC 
conducts a survey at least 31 calendar days after the effective date of 
the vendor hold to determine if the program provider completed the 
corrective action required to release the vendor hold and: 

(A) if the program provider completed the corrective 
action, HHSC releases the vendor hold; or 

(B) if the program provider has not completed the cor-
rective action, HHSC denies or terminates certification. 

(u) If HHSC determines that a program provider is out of com-
pliance with §565.9(b)(2) of this chapter (relating to Program Provider 
Requirements), corrective action required by HHSC may include the 
program provider paying or ensuring payment to a service provider of 
supported home living or CFC PAS/HAB who was not paid the wages 
required by §565.9(b)(2) of this chapter, the difference between the 
amount required and the amount paid to the service provider. 

(v) HHSC does not cite a program provider for violation of a 
certification standard based solely on the action or inaction of a person 
who is not a service provider or a staff member. HHSC may cite a 
program provider for violation of a certification standard based on the 
program provider's response to the action or inaction of such a person. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300489 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 53. FINANCE 
SUBCHAPTER A. FEES 
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DIVISION 1. LICENSE, PERMIT, AND BOAT 
AND MOTOR FEES 
31 TAC §53.2 

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §53.2, concerning License Issuance Proce-
dures, Fees, Possession, and Exemption Rules. 
The proposed amendment would authorize reciprocal license 
privileges regarding the activities of freshwater fishing guides 
in the shared boundary waters of Texas and Louisiana. The 
department has entered into a reciprocity agreement with the 
Louisiana Department of Wildlife and Fisheries to allow appro-
priately licensed residents of both states to engage in business 
as freshwater fishing guides in the shared boundary fresh waters 
of either state. 
Robert Macdonald, Regulations Coordinator, has determined 
that for each of the first five years that the rule as proposed is in 
effect, there will be minimal fiscal implications to the department 
as a result of administering the rule. The proposed rule, if 
adopted, could result in Louisiana residents who currently hold 
Texas non-resident fishing guide licenses electing to purchase 
Louisiana resident guide licenses, since reciprocal privileges 
would be established. The department estimates that the maxi-
mum revenue loss to the department would not exceed $9,000 
per year. There will be no fiscal implications to other units of 
state or local government. 
There will be no effect on persons required to comply with the 
rule as proposed. 
Mr. Macdonald also has determined that for each of the first 
five years that the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the proposed 
rule will be consistency of regulations on shared border waters 
with Louisiana. 
Under provisions of Government Code, Chapter 2006, a state 
agency must prepare an economic impact statement and a regu-
latory flexibility analysis for a rule that may have an adverse eco-
nomic effect on small businesses and micro-businesses. Those 
guidelines state that an agency need only consider a proposed 
rule's "direct adverse economic impacts" to small businesses 
and micro-businesses to determine if any further analysis is re-
quired. For that purpose, the department considers "direct eco-
nomic impact" to mean a requirement that would directly impose 
recordkeeping or reporting requirements; impose taxes or fees; 
result in lost sales or profits; adversely affect market competition; 
or require the purchase or modification of equipment or services. 
The department has a determined that because the rule as pro-
posed does not directly regulate any small business, microbusi-
ness, or rural community, there will be no adverse economic im-
pact on small businesses, microbusinesses, or rural communi-
ties as a result of the proposed rule. 
The department has not drafted a local employment impact 
statement under the Administrative Procedures Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rule. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
In compliance with the requirements of Government Code, 
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed, 
if adopted, will neither create nor eliminate a government 
program; not result in an increase or decrease in the number 
of full-time equivalent employee needs; not result in a need 
for additional General Revenue funding; not affect the amount 
of a fee; create a new regulation (to create reciprocal license 
privileges); not expand an existing regulation; neither increase 
nor decrease the number of individuals subject to regulation; 
and not positively or adversely affect the state's economy. 
Comments on the proposed rule may be submitted to Assis-
tant Commander Les Casterline, Texas Parks and Wildlife De-
partment, 4200 Smith School Road, Austin, Texas 78744; (512) 
389-4853; email: le.fisheries@tpwd.texas.gov or via the depart-
ment website at www.tpwd.texas.gov. 
The amendment is proposed under Parks and Wildlife Code, 
§41.003, which authorizes the director to negotiate for the com-
mission with the proper representatives of each state having a 
common border with Texas to allow reciprocal fishing on rivers 
and lakes on the common boundary between Texas and the bor-
der state, and under Parks and Wildlife Code, §41.006, which 
authorizes the commission to make regulations conforming to 
an agreement under §41.003 for the conservation of fish and 
wildlife. 
The proposed amendment affects Parks and Wildlife Code, 
Chapter 41. 
§53.2. License Issuance Procedures, Fees, Possession, and Exemp-
tion Rules. 

(a) - (d) (No change.) 

(e) A Louisiana resident who holds a valid Louisiana license 
equivalent to the Texas freshwater fishing guide license may engage in 
business as a fishing guide on all Texas waters north of the Interstate 
Highway 10 bridge across the Sabine River that form a common bound-
ary between Texas and Louisiana, provided the State of Louisiana al-
lows a reciprocal privilege to persons who hold a valid Texas resident 
freshwater fishing guide license. Except as may be specifically pro-
vided elsewhere in this chapter or Parks and Wildlife Code, no person 
may take or attempt to take fish in Texas public waters without first 
having obtained a Texas license valid for that purpose. 

(f) [(e)] An administrative fee of $3 shall be charged for re-
placement of lost or destroyed licenses, stamp endorsements, or per-
mits. This fee shall not be charged for items which have a fee for du-
plicates otherwise prescribed by rule or statute. 

(g) [(f)] A license or permit issued under the Parks and 
Wildlife Code or this title that has been denied or revoked by the 
department may not be re-issued or reinstated unless the person 
applying for re-issuance or reinstatement applies to the department for 
re-issuance or reinstatement and pays to the department an application 
review fee of $100, in addition to any other fees or penalties required 
by law. 

(h) [(g)] A person who has purchased a valid hunting, fishing, 
or combination hunting and fishing license but is not in physical pos-
session of that license in any circumstance for which the license is re-
quired may use a wireless communications device (laptop, cellphone, 
smart phone, electronic tablet, phablet, or similar device) to satisfy ap-
plicable license possession requirements. 
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(1) - (3) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300508 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

CHAPTER 57. FISHERIES 
The Texas Parks and Wildlife Department proposes the repeal of 
§57.985 and amendments to 31 TAC §§57.971 - 57.974, 57.981, 
and 57.992, concerning the Statewide Recreational and Com-
mercial Fishing Proclamation. 
The proposed repeal of §57.985, concerning Largemouth Bass 
- Special Bag, Possession, and Length Limits, is necessary to 
rescind what was, in effect, a temporary regulation that is no 
longer necessary because its provisions are now contained in 
§57.981(d)(1)(C)(iii). 
The proposed amendment to §57.971, concerning Definitions, 
would alter the definition for "community fishing lake" and add 
new definitions for "descending device" and "venting tool." The 
alteration to the definition of community fishing lake would re-
place the term "public park" with the phrase "municipal, city, 
county, or state park" to exclude federal parklands (which are 
not regulated by the department) and to clarify that the provi-
sions of the subchapter with respect to angling on community 
fishing lakes apply to waterbodies at all levels of political juris-
diction within the state. 
The proposed amendment also would define "descending de-
vice" and "venting tool." Federal law (50 CFR Part 622) requires 
anglers on commercial vessels, charter vessels and headboats 
(for-hire vessels), and private recreational vessels to have a de-
scending device or venting tool rigged and ready to use when 
fishing for Gulf reef fish in federal waters, which is intended to 
reduce release mortality caused by barotrauma (the lethal ex-
pansion of gases inside a fish when it is caught at depth and 
quickly brought to the surface). The proposed amendment to 
§57.972, concerning General Rules, would require a descend-
ing device or venting tool be rigged, present, and ready for use 
while fishing for reef fish, and be deployed when returning reef 
fish to the water; thus, the terms must be defined for purposes 
of compliance and enforcement. 
The proposed amendment to §57.973, concerning Devices, 
Means and Methods, would consist of several actions. 
Several components of this proposed rulemaking would affect 
harvest regulations on community fishing lakes (CFLs). CFLs 
are currently defined as "all public impoundments 75 acres or 
smaller located totally within an incorporated city limits or a pub-
lic park, and all impoundments of any size lying totally within the 
boundaries of a state park." Because the overwhelming major-
ity of CFLs are proximally located to urban and suburban envi-
ronments, the department believes they are an ideal "gateway" 

to the angling experience for the uninitiated and curious pub-
lic. The department wishes to encourage new participants to 
the angling experience and believes that making the experience 
less intimidating/confusing is crucial to that goal. Therefore, the 
proposed amendments in concert would result in a single har-
vest regulation applicable on all CFLs (with certain specific ex-
ceptions based on management goals on specific lakes), which 
the department believes will make the angling experience less 
daunting to those unfamiliar with it as well as making compli-
ance and enforcement easier for all concerned. Historically, the 
department has treated virtually all state park lakes, irrespec-
tive of size, as CFLs. The proposed CFL rules would result 
in harvest regulations on several lakes associated with certain 
state parks no longer being under CFL rules (because of their 
size); however, the department wishes to retain certain restric-
tions governing means and methods (restriction of method of 
take to pole-and-line only, limitation to not more than two taking 
devices per angler) on those water bodies, which is necessary, 
given high angling pressure typical on those water bodies, to eq-
uitably distribute angling opportunity and reduce user conflicts. 
Therefore, those state park water bodies must be identified for 
those restrictions to apply, which is accomplished by proposed 
new subsection (b)(4) and the proposed amendment to subsec-
tion (c)(2). 
The proposed amendment would remove Gibbons Creek Reser-
voir in Grimes County from special gear restriction rules because 
the Texas Municipal Power Authority, which owns the land sur-
rounding Gibbons Creek Reservoir, no longer allows public ac-
cess to the reservoir. Therefore, the special restrictions are no 
longer necessary since the high angling pressure that originally 
necessitated them will be greatly reduced. 
The proposed amendment to §57.974, concerning Reservoir 
Boundaries, would add boundary descriptions for two reservoirs, 
correct an inaccurate boundary description, and remove the 
boundary description for one reservoir. In cases where harvest 
regulations on a stream are different from those on a reservoir 
created by impounding the stream, angler confusion can occur; 
therefore, boundary descriptions are necessary to specifically 
delineate the physical point separating the differential harvest 
rules. The proposed amendment would add boundary descrip-
tions for Choke Canyon Reservoir in Live Oak and McMullen 
counties and O. H. Ivie Reservoir in Concho, Coleman, and 
Runnels counties, correct an erroneous roadway description in 
the boundary for Lake Conroe in Montgomery and Walker coun-
ties, and eliminate the description for Gibbons Creek Reservoir 
in Grimes County for reason discussed earlier in this preamble. 
The proposed amendment to §57.981, concerning Bag, Posses-
sion, and Length Limits, consists of several actions. As indicated 
earlier in this preamble, one aspect of this proposed rulemaking 
is the implementation of a single harvest regulation on CFLs. 
Under current rule, harvest regulations on CFLs consist of the 
statewide standards for various species and numerous special 
exceptions. The proposed amendment would create new sub-
section (d)(2) to implement a bag limit of five fish, all species 
combined, to include not more than one black bass of greater 
than 14 inches in length. By imposing a standard bag limit, the 
department intends to make angling opportunity less intimidat-
ing for those who are curious or simply wish to engage in angling 
activity during a park visit. Because CFLs are routinely stocked 
by the department, fish population and population structure man-
agement are less complicated than on much larger waterbodies. 
In this context, the proposed bag limit for CFLs is more a matter 
of equitable distribution of angling opportunity than of concrete 
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management goals for fish populations. As mentioned earlier 
in this preamble, the revised definition of CFLs would exclude 
larger waterbodies associated with state parks; therefore, vari-
ous portions of current rules must be altered to address harvest 
management on those waterbodies, in particular, various spe-
cial exceptions in current rules for largemouth bass and blue 
and channel catfish. Current subsection (d)(1)(G)(v)-(vii) must 
be eliminated to accommodate the new CFL standards, although 
the department notes that special exceptions for blue and chan-
nel catfish on lakes Bellwood (Smith County) and Tankersley 
(Titus County) would be eliminated and the statewide standard 
catfish harvest rules would apply on those waterbodies. Cur-
rent special exceptions for largemouth bass would be removed 
on Lake Bright, Cleburne State Park, Meridian State Park, Rusk 
State Park, Buescher State Park, and Lake Lakewood. Finally, 
the proposed amendment would impose the CFL bag limits on 
seven waterbodies that are not CFLs, but which department bi-
ologists believe, based on angling pressure and population data, 
are best managed under that standard. Lakes Abilene, Raven, 
and Sheldon would be added to the exceptions for blue and 
channel catfish because they are state park lakes that would no 
longer be managed as CFLs. 
Under current rule, largemouth bass on Lake Nasworthy in 
Tom Green County are managed under a special exception to 
the statewide standard, which consists of a 14- to 18-inch slot 
length limit. Fisheries data at Lake Nasworthy indicate that no 
change in largemouth bass abundance, size structure, or growth 
resulted from the implementation of the slot length limit. Harvest 
is low and the harvest of additional largemouth bass less than 
14 inches is needed to restructure the population. Therefore, 
the proposed amendment would remove the special exception 
and harvest regulations would revert to the statewide standard. 
The proposed amendment also would implement a catch-and-
release restriction for harvest of largemouth bass on Lake For-
est Park in Denton County. The lake has been undergoing ren-
ovation activities including dam replacement, silt removal, fish 
habitat improvements, and fish stocking. The catch-and-release 
restriction is intended to protect the initial year-classes of stocked 
largemouth bass to develop into a quality, self-sustaining popu-
lation. 
Additionally, what was previously known as the Bedford Boys 
Ranch Lake in Tarrant County has been renamed; therefore, the 
proposed amendment would reflect that fact. The new name is 
Generations Park. 
As mentioned previously in this preamble, the proposed amend-
ments would result in the removal of exceptions to the statewide 
harvest regulations that are specific to Gibbons Creek Reservoir 
in Grimes County; thus, the department notes that harvest regu-
lation on Gibbons Creek will revert to the statewide standard for 
all species. 
Finally, the proposed amendment would alter recreational bag 
and possession limits for cobia and prohibit the recreational 
retention or landing of shortfin mako sharks, both in response 
to federal actions. The National Marine Fisheries Service has 
prohibited the recreational and retention or landing of shortfin 
mako sharks in response to population concerns. The proposed 
amendment is therefore necessary to conform state regulations 
with federal regulations. Similarly, concerns with declining 
stocks of cobia in the Gulf of Mexico have resulted in federal 
changes that reduce the daily bag limit (from two fish to one 
fish) and implement a boat limit of two fish. The proposed 

amendment would make Texas rules consistent with federal 
rules. 
The proposed amendment to §57.992, concerning Bag, Posses-
sion, and Length Limits would implement federal actions regard-
ing cobia and shortfin mako sharks with respect to commercial 
fishing. Those actions are identical to the actions described in 
the proposed amendment to §57.981 and are proposed for the 
same reasons. 
Robert Macdonald, Regulations Coordinator, has determined 
that for each of the first five years that the rules as proposed 
are in effect, there will be no fiscal implications to state or local 
governments as a result of administering or enforcing the rules. 
Mr. Macdonald also has determined that for each of the first five 
years that the rules as proposed are in effect: 
The public benefit anticipated as a result of enforcing or adminis-
tering the proposed rules will be the dispensation of the agency's 
statutory duty to protect and conserve the resources of this state, 
the duty to equitably distribute opportunity for the enjoyment of 
those resources among the citizens, and the execution of the 
commission's policy to maximize recreational opportunity within 
the precepts of sound biological management practices. 
There will be no adverse economic effect on persons required to 
comply with the rules as proposed. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to as-
sist state agencies in determining a proposed rule's potential ad-
verse economic impact on small and microbusinesses and rural 
communities. Those guidelines state that an agency need only 
consider a proposed rule's direct adverse economic impacts" to 
determine if any further analysis is required. The department 
considers "direct economic impact" to mean a requirement that 
would directly impose recordkeeping or reporting requirements; 
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification 
of equipment or services. 
The department has determined that, with the exception of the 
proposed amendment to §57.992, proposed rules regulate vari-
ous aspects of recreational license privileges that allow individ-
ual persons to pursue and harvest public wildlife resources in 
this state and therefore do not directly affect small businesses, 
micro-businesses, or rural communities. Therefore, neither the 
economic impact statement nor the regulatory flexibility analysis 
described in Government Code, Chapter 2006, is required. With 
respect to the proposed amendment to §57.992, which affects 
commercial fisheries, the rules are necessary to comport state 
rules with federal rules and affect conduct that would be unlawful 
under federal law without respect to state action. 
The department has not drafted a local employment impact 
statement under the Administrative Procedures Act, §2001.022, 
as the agency has determined that the rules as proposed will 
not exert a direct economic impact on local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rules. 
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The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rules. 
In compliance with the requirements of Government Code, 
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rules as proposed, 
if adopted, will neither create nor eliminate a government pro-
gram; not result in an increase or decrease in the number of 
full-time equivalent employee needs; not result in a need for ad-
ditional General Revenue funding; not affect the amount of any 
fee; not create a new regulation, but modify existing regulations; 
not limit or repeal an existing regulation; neither increase nor 
decrease the number of individuals subject to regulation; and 
not positively or adversely affect the state's economy. 
Comments on the proposal may be submitted to Michael Ten-
nant (Inland Fisheries) at (512) 389-8754, e-mail: michael.ten-
nant@tpwd.texas.gov, Dakus Geeslin (Coastal Fisheries) at 
cfish@tpwd.texas.gov, or Assistant Commander Les Caster-
line (Aquatic Enforcement) at le.fisheries@tpwd.texas.gove. 
Comments also may be submitted via the department's website 
at http://www.tpwd.texas.gov/business/feedback/public_com-
ment/. 
SUBCHAPTER N. STATEWIDE RECRE-
ATIONAL AND COMMERCIAL FISHING 
PROCLAMATION 
DIVISION 1. GENERAL PROVISIONS 
31 TAC §§57.971 - 57.974 

The amendments are proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg-
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
The proposed amendments affect Parks and Wildlife Code, 
Chapter 61. 
§57.971. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. All other words and terms in this subchapter shall have the 
meanings assigned in the Texas Parks and Wildlife Code. 

(1) - (7) (No change.) 

(8) Community fishing lake (CFL)--All public impound-
ments 75 acres or smaller located totally within an incorporated city 
limits or a municipal, city, county, or state park [public park, and all 
impoundments of any size lying totally within the boundaries of a state 
park]. 

(9) - (12) (No change.) 

(13) Descending device--An instrument capable of releas-
ing a fish at the depth from which the fish was caught. 

(A) A descending device must be a weighted hook, lip 
clamp, or container that will hold the fish while it is lowered to depth 

to effect release. The device must be capable of releasing the fish au-
tomatically, by actions of the operator of the device, or by allowing the 
fish to escape on its own when at depth. 

(B) A descending device must use a minimum of a 
16-ounce (454-gram) weight and a minimum of a 60-ft (15.2-m) 
length of line. 

(14) [(13)] Dip net--A mesh bag suspended from a frame 
attached to a handle. 

(15) [(14)] Final processing--The cleaning of a dead 
wildlife resource for cooking or storage purposes. 

(16) [(15)] Fish--

(A) - (B) (No change.) 

(17) [(16)] Fishing--Taking or attempting to take aquatic 
animal life by any means. 

(18) [(17)] Fish length--That straight-line measurement 
(while the fish is lying on its side) from the tip of the snout (jaw 
closed) to the extreme tip of the tail when the tail is squeezed together 
or rotated to produce the maximum overall length. 

(19) [(18)] Fish species names--The names of fishes are 
those prescribed by the American Fisheries Society in the most recent 
edition of "Common and Scientific Names of Fishes from The United 
States, Canada and Mexico." 

(20) [(19)] Fishing guide--A person who, for compensa-
tion, accompanies, assists, or transports a person or persons engaged 
in fishing in the water of this state. 

(21) [(20)] Fishing guide deck hand--A person in the em-
ploy of a fishing guide who assists in operating a boat for compensation 
to accompany or to transport a person or persons engaged in fishing in 
the water of this state. 

(22) [(21)] Folding panel trap--A metallic or non-metallic 
mesh trap, the side panels hinged to fold flat when not in use, and sus-
pended in the water by multiple lines. 

(23) [(22)] Gaff--Any hand-held pole with a hook attached 
directly to the pole. 

(24) [(23)] Gear tag--A tag constructed of material as 
durable as the device to which it is attached. The gear tag must be 
legible, contain the name and address, or customer number, of the 
person using the device, and, except for saltwater trotlines and crab 
traps fished under a commercial license, the date the device was set 
out. 

(25) [(24)] Gig--Any hand-held shaft with single or multi-
ple points. 

(26) [(25)] Handfishing--Fishing by the use of hands only 
and without any other fishing devices such as gaff, pole hook, trap, 
stick, or spear. 

(27) [(26)] Headboat--A vessel that holds a valid Certifi-
cate of Inspection issued by the U.S. Coast Guard to carry passengers 
for hire. A headboat with a commercial vessel permit is considered to 
be operating as a headboat when it carries a passenger who pays a fee 
or, in the case of persons aboard fishing for or possessing coastal mi-
gratory fish or Gulf reef fish, when there are more than three persons 
aboard, including operator and crew. 

(28) [(27)] Inside waters--All bays, inlets, outlets, passes, 
rivers, streams, and other bodies of water landward from the shoreline 
of the state along the Gulf of Mexico and contiguous to, or connected 
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with, but not a part of, the Gulf of Mexico and within which the tide 
regularly rises and falls. 

(29) [(28)] Jug line--A fishing line with five or less hooks 
and a gear tag tied to a free-floating device. 

(30) [(29)] Lawful archery equipment--Longbow, recurved 
bow, and compound bow. 

(31) [(30)] License year--The period of time for which an 
annual fishing license is valid. 

(32) [(31)] Natural bait--A whole or cut-up portion of a fish 
or shellfish or a whole or cut-up portion of plant material in its natural 
state, provided that none of these may be altered beyond cutting into 
portions. 

(33) [(32)] Paddle craft--Any non-motorized vessel. 

(34) [(33)] Paddle-craft fishing guide--A person who, for 
compensation, accompanies, assists, or transports a person or persons 
by means of a non-motorized vessel engaged in fishing in the coastal 
waters of this state. 

(35) [(34)] Pole and line--A line with hook, attached to a 
pole. This gear includes rod and reel. 

(36) [(35)] Possession limit--The maximum number of a 
wildlife resource that may be lawfully possessed at one time. 

(37) [(36)] Purse seine--A net with flotation on the corkline 
adequate to support the net in open water without touching bottom, with 
a rope or wire cable strung through rings attached along the bottom 
edge to close the bottom of the net. 

(38) [(37)] Residence--A permanent structure where a per-
son regularly sleeps and keeps personal belongings such as furniture 
and clothes, but does not include a temporary abode or dwelling such 
as a hunting or fishing club, or any club house, cabin, tent, or trailer 
house or mobile home used as a hunting or fishing camp, or any hotel, 
motel, or rooming house used on a temporary basis. 

(39) [(38)] Sail line--A type of trotline with one end of the 
main line fixed on the shore, the other end of the main line attached to 
a wind-powered floating device or sail. 

(40) [(39)] Sand Pump--A self-contained, hand-held, hand-
operated suction device used to remove and capture Callianassid ghost 
shrimp (Callichirus islagrande) from their burrows. 

(41) [(40)] Seine--A section of non-metallic mesh web-
bing, the top edge buoyed upwards by a floatline and the bottom edge 
weighted. 

(42) [(41)] Spear--Any shaft with single or multiple points, 
barbed or barbless, which may be propelled by any means, but does not; 
include arrows. 

(43) [(42)] Spear gun--Any hand-operated device designed 
and used for propelling a spear, but does not include the crossbow. 

(44) [(43)] Throwline--A fishing line with: 

(A) - (D) (No change.) 

(45) [(44)] Trap--A rigid device of various designs and di-
mensions used to entrap aquatic life, including a man-made device such 
as a box, barrel, or pipe. 

(46) [(45)] Trawl--A bag-shaped net which is dragged 
along the bottom or through the water to catch aquatic life. 

(47) [(46)] Trotline--A nonmetallic main fishing line with: 

(A) - (D) (No change.) 

(48) [(47)] Umbrella net--A non-metallic mesh net that is 
suspended horizontally in the water by multiple lines attached to a rigid 
frame. 

(49) Venting tool--A device capable of penetrating the ab-
domen of a fish for purposes of releasing gases accumulated in the body 
cavity as a result of retrieving the fish from depth. 

(A) A venting tool must be a sharpened, hollow instru-
ment that allows air to escape (such as a hypodermic syringe with the 
plunger removed) of at least a 16-gauge, with an outside diameter of 
no less than 0.065 inches (1.65 mm). 

(B) A device that is not hollow, such as a knife or an ice 
pick, is not a venting tool. 

(50) [(48)] Wildlife resources--For the purposes of this 
subchapter, all aquatic animal life. 

§57.972. General Rules. 

(a) - (f) (No change.) 

(g) It is unlawful: 

(1) - (11) (No change.) 

(12) for any person to take, kill, or possess more than 15 
univalve snails (all species), to include no more than two of each of 
the following species: lightening whelk, horse conch, Florida fighting 
conch, pear whelk, banded tulip, and Florida rocksnail; [or] 

(13) for any person to fish for any species of reef fish as 
defined in 50 C.F.R. Part 622 unless the person: 

(A) is also in possession of a descending device or vent-
ing tool that is rigged and ready for use; and 

(B) deploys the descending device or venting tool on all 
fish exhibiting signs of barotrauma (a condition caused by expansion 
of gases inside a fish, such as the stomach coming out of the mouth, 
bulging eyes, bloated belly, and/or distended intestines) that are: 

(i) released following catch; and 

(ii) are reef fish as described in this paragraph; or 

(14) [(13)] for any person to: 

(A) - (G) (No change.) 

(h) - (j) (No change.) 

§57.973. Devices, Means and Methods. 

(a) (No change.) 

(b) Game and non-game fish may be taken only by pole and 
line in or on: 

(1) - (3) (No change.) 

(4) the following lakes: 

(A) Abilene (Abilene State Park in Taylor County); 

(B) Cleburne (Cleburne State Park in Johnson County); 

(C) Elm (Brazos Bend State Park in Fort Bend County); 

(D) Fort Parker (Fort Parker State Park in Limestone 
County); 

(E) Mineral Wells (Mineral Wells State Park in Parker 
County); 

(F) Pilant (Brazos Bend State Park in Fort Bend 
County); 
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(G) Purtis Creek (Purtis Creek State Park in Henderson 
and Van Zandt counties); 

(H) Raven (Huntsville State Park in Walker County); 

(I) Sheldon (Sheldon Lake State Park in Harris 
County); 

(J) Tucker (Palo Pinto Mountains State Park in Palo 
Pinto and Stephens counties); and 

(K) Deputy Darren Goforth Park Lake (Harris County); 

(5) [(4)] Brushy Creek (Williamson County) from the 
Brushy Creek Reservoir dam downstream to the Williamson/Milam 
county line; 

(6) [(5)] Canyon Lake Project #6 (Lubbock County); 

(7) [(6)] Lake Pflugerville (Travis County); 

(8) [(7)] North Concho River (Tom Green County) from 
O.C. Fisher Dam to Bell Street Dam; 

(9) [(8)] South Concho River (Tom Green County) from 
Lone Wolf Dam to Bell Street Dam; and 

(10) [(9)] Wheeler Branch (Somervell County). 

(c) No person may employ more than two pole-and-line de-
vices at the same time on: 

(1) (No change.) 

(2) community fishing lakes and the following lakes: [that 
are not within or part of a state park] 

(A) Abilene (Abilene State Park in Taylor County); 

(B) Cleburne (Cleburne State Park in Johnson County); 

(C) Elm (Brazos Bend State Park in Fort Bend County); 

(D) Fort Parker (Fort Parker State Park in Limestone 
County); 

(E) Mineral Wells (Mineral Wells State Park in Parker 
County); 

(F) Pilant (Brazos Bend State Park in Fort Bend 
County); 

(G) Raven (Huntsville State Park in Walker County); 

(H) Sheldon (Sheldon Lake State Park in Harris 
County); 

(I) Tucker (Palo Pinto Mountains State Park in Palo 
Pinto and Stephens counties); and 

(J) Deputy Darren Goforth Park Lake (Harris County); 

(3) - (6) (No change.) 

(d) - (f) (No change.) 

(g) Device restrictions. Devices legally used for taking fresh 
or saltwater fish or shrimp may be used to take crab as authorized by 
this subchapter. 

(1) - (8) (No change.) 

(9) Jugline. For use in fresh water only. Non-game fish, 
channel catfish, blue catfish, and flathead catfish may be taken with a 
jugline. It is unlawful to use a jugline: 

(A) - (C) (No change.) 

(D) in Lake Bastrop in Bastrop County, Bellwood Lake 
in Smith County, Lake Bryan in Brazos County, Boerne City Park 
Lake in Kendall County, Lakes Coffee Mill and Davy Crockett in Fan-
nin County, Dixieland Reservoir in Cameron County, [Gibbons Creek 
Reservoir in Grimes County,] Lake Naconiche in Nacogdoches County, 
and Tankersley Reservoir in Titus County. 

(10) - (20) (No change.) 

(21) Throwline. For use in fresh water only. 

(A) (No change.) 

(B) It is unlawful to use a throwline in Lake Bastrop 
in Bastrop County, Bellwood Lake in Smith County, Lake Bryan in 
Brazos County, Boerne City Park Lake in Kendall County, Lakes Cof-
fee Mill and Davy Crockett in Fannin County, Dixieland Reservoir in 
Cameron County, [Gibbons Creek Reservoir in Grimes County,] Lake 
Naconiche in Nacogdoches County, and Tankersley Reservoir in Titus 
County. 

(C) (No change.) 

(22) Trotline. 

(A) - (B) (No change.) 

(C) In fresh water, it is unlawful to use a trotline: 

(i) (No change.) 

(ii) in [Gibbons Creek Reservoir in Grimes County,] 
Lake Bastrop in Bastrop County, Lakes Coffee Mill and Davy Crock-
ett in Fannin County, Fayette County Reservoir in Fayette County, 
Pinkston Reservoir in Shelby County, Lake Bryan in Brazos County, 
Bellwood Lake in Smith County, Dixieland Reservoir in Cameron 
County, Boerne City Park Lake in Kendall County, Lake Naconiche in 
Nacogdoches County, and Tankersley Reservoir in Titus County; 

(iii) - (iv) (No change.) 

(D) (No change.) 

(23) (No change.) 

§57.974. Reservoir Boundaries. 

Reservoir boundaries for daily bag, possession, and length limits. 

(1) - (3) (No change.) 

(4) Choke Canyon Reservoir in Live Oak and McMullen 
counties comprises all impounded waters of the Frio River from the 
Choke Canyon Dam upstream to the State Highway 16 bridge, includ-
ing all waters of San Miguel Creek downstream from the State High-
way 16 bridge. 

(5) [(4)] Cooper Lake in Delta and Hopkins counties com-
prises all waters within the Corps of Engineers lands on Cooper Lake 
upstream from State Highway 19/154 and downstream from F.M. Road 
71. 

(6) [(5)] Falcon International Reservoir in Starr and Zapata 
counties comprises all impounded waters of the Rio Grande from the 
Falcon Dam upstream to the Zapata/Webb County line. 

[(6) Gibbons Creek Reservoir in Grimes County comprises 
all impounded waters within the Texas Municipal Power Agency prop-
erty boundaries.] 

(7) (No change.) 

(8) Lake Conroe in Montgomery and Walker counties com-
prises all impounded waters of the West Fork of the San Jacinto River 
from the Lake Conroe dam upstream to F.M. Road 1791 [1790] bridge. 
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(9) - (20) (No change.) 

(21) O. H. Ivie Reservoir in Concho, Coleman, and Run-
nels counties comprises all impounded waters of the Colorado and Con-
cho rivers from the S.W. Freese Dam upstream to: 

(A) the F.M. 129 bridge on the Colorado River; and 

(B) the confluence of Amos Creek and the Concho 
River. 

(22) [(21)] Purtis Creek State Park Lake in Henderson and 
Van Zandt Counties comprises all waters within the Purtis Creek State 
Park boundaries. 

(23) [(22)] Sam Rayburn Reservoir in Angelina, Jasper, 
Nacogdoches, Sabine, and San Augustine counties comprises all im-
pounded waters of the Angelina River from the Sam Rayburn Dam 
upstream to the Union Pacific railroad bridge. 

(24) [(23)] Toledo Bend Reservoir in Newton, Sabine, and 
Shelby counties comprises all impounded waters of the Sabine River 
from the Toledo Bend Reservoir Dam upstream to the Texas/Louisiana 
state line. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300504 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

DIVISION 2. STATEWIDE RECREATIONAL 
FISHING PROCLAMATION 
31 TAC §57.981 

The amendments are proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg-
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
The proposed amendments affect Parks and Wildlife Code, 
Chapter 61. 
§57.981. Bag, Possession, and Length Limits. 

(a) - (b) (No change.) 

(c) There are no bag, possession, or length limits on game or 
non-game fish, except as provided in this subchapter. 

(1) - (4) (No change.) 

(5) Except as provided in subsection (d) of this section, the 
statewide daily bag and length limits shall be as follows. 

(A) - (C) (No change.) 

(D) Cobia. 

(i) Daily bag limit: 1. No more than two cobia may 
be possessed on a vessel at any time [2]. 

(ii) - (iii) (No change.) 

(E) - (O) (No change.) 

(P) Shark: all species (including hybrids and sub-
species). 

(i) - (iii) (No change.) 

(iv) The take of the following species of sharks from 
the waters of this state is prohibited and they may not be possessed on 
board a vessel at any time: 

(I) - ( XVI) (No change.) 

(XVII) Shortfin mako; 

(XVIII) [(XVII)] Silky; 

(XIX) [(XVIII)] Sixgill; 

(XX) [(XIX)] Smalltail; 

(XXI) [(XX)] Whale; and 

(XXII) [(XXI)] White. 

(v) (No change.) 

(Q) - (X) (No change.) 

(d) Exceptions to statewide daily bag, possession, and length 
limits shall be as follows: 

(1) Freshwater species. 

(A) - (B) (No change.) 

(C) Bass: largemouth 

(i) - (iii) (No change.) 

(iv) Lakes [Bright (Williamson County),] Casa 
Blanca (Webb County), [Cleburne State Park (Johnson County),] 
Fairfield (Freestone County), Gilmer (Upshur County), Marine Creek 
Reservoir (Tarrant County), [Meridian State Park (Bosque County),] 
Pflugerville (Travis County), [Rusk State Park (Cherokee County),] 
and Welsh (Titus County). 

(I) - (II) (No change.) 

(v) Generations Park [Bedford Boys Ranch Lake] 
(Tarrant County), Buck Lake (Kimble County), Lake Forest Park (Den-
ton County), Lake Kyle (Hays County), and Nelson Park Lake (Taylor 
County). 

(I) - (III) (No change.) 

(vi) (No change.) 

[(vii) Lake Nasworthy (Tom Green).] 

[(I) Daily bag limit: 5.] 

[(II) Minimum length limit: 14 - 18 inch slot 
limit.] 

[(III) It is unlawful to retain largemouth bass be-
tween 14 and 18 inches in length.] 
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(vii) [(viii)] Lakes Athens (Henderson County), 
Bastrop (Bastrop County), [Buescher State Park (Bastrop County),] 
Houston County (Houston County), Joe Pool (Dallas, Ellis, and Tar-
rant counties), Lady Bird (Travis County), Murvaul (Panola County), 
Pinkston (Shelby County), Timpson (Shelby County), Walter E. Long 
(Travis County), and Wheeler Branch (Somervell County). 

(I) - (III) (No change.) 

(viii) [(ix)] Lakes Fayette County (Fayette County), 
Fork (Wood Rains and Hopkins counties), [Gibbons Creek Reservoir 
(Grimes County),] and Monticello (Titus County). 

(I) - (III) (No change.) 

[(x) Lake Lakewood (Williamson County).] 

[(I) Daily bag limit: 3.] 

[(II) Minimum length limit: 18 inches.] 

(D) - (F) (No change.) 

(G) Catfish: channel and blue catfish, their hybrids and 
subspecies. 

(i) - (iv) (No change.) 

(v) [Brushy Creek (Williamson County) from the 
Brushy Creek Reservoir dam downstream to the Williamson/Milam 
county line, Canyon Lake Project #6 (Lubbock County), North Con-
cho River (Tom Green County) from O.C. Fisher Dam to Bell Street 
Dam, and South Concho River (Tom Green County) from Lone Wolf 
Dam to Bell Street Dam.] 

[(I) Daily bag limit: 5 (in any combination).] 

[(II) Minimum length limit: No limit.] 

[(vi) Community fishing lakes.] 

[(I) Daily bag limit: 5 (in any combination). ] 

[(II) Minimum length limit: No limit.] 

[(vii) Lakes Bellwood (Smith County), Dixieland 
(Cameron County), and Tankersley (Titus County).] 

[(I) Daily bag limit: 5 (in any combination).] 

[(II) Minimum length limit: 12 inches.] 

[(viii)] Lakes Belton (Bell and Coryell counties), 
Bob Sandlin (Camp, Franklin, and Titus counties), Conroe (Mont-
gomery and Walker counties), Hubbard Creek (Stephens County), 
Kirby (Taylor County), Lavon (Collin County), Lewisville (Denton 
County), Palestine (Cherokee, Anderson, Henderson, and Smith coun-
ties), Ray Hubbard (Collin, Dallas, Kaufman, and Rockwall counties), 
Richland-Chambers (Freestone and Navarro counties), Tawakoni 
(Hunt, Rains, and Van Zandt counties), and Waco (McClennan). 

(I) - (III) (No change.) 

(vi) [(ix)] Lakes Abilene (Taylor County), Braunig 
(Bexar County), Calaveras (Bexar County), Choke Canyon (Live Oak 
and McMullen counties), Fayette County (Fayette County), [and] Proc-
tor (Comanche County), Raven (Walker County), and Sheldon (Harris 
County). 

(I) - (II) (No change.) 

(H) - (N) (No change.) 

(2) Except as specifically provided elsewhere in this sub-
chapter, the daily bag limit on the waterbodies enumerated in this para-

graph is 5 fish (all species combined), to include not more than 1 black 
bass (Micropterus spp.) of greater than 14 inches in length. 

(A) All CFLs; 

(B) Brushy Creek (Williamson County) from the 
Brushy Creek Reservoir dam downstream to the Williamson/Milam 
county line; 

(C) Canyon Lake Project #6 (Lubbock County); 

(D) Deputy Darren Goforth Park Lake (Harris County); 

(E) Elm (Fort Bend County); 

(F) Tucker Lake (Stephens and Palo Pinto counties); 

(G) North Concho River (Tom Green County) from 
O.C. Fisher Dam to Bell Street Dam; and 

(H) South Concho River (Tom Green County) from 
Lone Wolf Dam to Bell Street Dam. 

(3) [(2)] Saltwater species. There are no exceptions to the 
provisions established in subsection (c)(5) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300505 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 
31 TAC §57.985 

The repeal is proposed under the authority of Parks and Wildlife 
Code, Chapter 61, which requires the commission to regulate 
the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
The proposed repeal affects Parks and Wildlife Code, Chapter 
61. 
§57.985. Largemouth Bass - Special Bag, Possession, and Length 
Limits. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300506 
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James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

DIVISION 3. STATEWIDE COMMERCIAL 
FISHING PROCLAMATION 
31 TAC §57.992 

The amendment is proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg-
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
The proposed amendment affects Parks and Wildlife Code, 
Chapter 61. 
§57.992. Bag, Possession, and Length Limits. 

(a) (No change.) 

(b) There are no bag, possession, or length limits on game fish, 
non-game fish, or shellfish, except as otherwise provided in this sub-
chapter. 

(1) - (3) (No change.) 

(4) The statewide daily bag and length limits for commer-
cial fishing shall be as follows. 

(A) - (B) (No change.) 

(C) Cobia. 

(i) Daily bag limit: 1. No more than two cobia may 
be possessed on a vessel at any time [2]. 

(ii) - (iii) (No change.) 

(D) - (I) (No change.) 

(J) Shark: all species (including hybrids and sub-
species). 

(i) - (iii) (No change.) 

(iv) The take of the following species of sharks from 
the waters of this state is prohibited and they may not be possessed on 
board a vessel at any time: 

(I) - (XVI) (No change.) 

(XVII) Shortfin mako; 

(XVIII) [(XVII)] Silky; 

(XIX) [(XVIII)] Sixgill; 

(XX) [(XIX)] Smalltail; 

(XXI) [(XX)] Whale; and 

(XXII) [(XXI)] White. 

(v) (No change.) 

(K) - (N) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300507 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

CHAPTER 65. WILDLIFE 
SUBCHAPTER N. MIGRATORY GAME BIRD 
PROCLAMATION 
31 TAC §§65.314 - 65.320 

The Texas Parks and Wildlife Department (the department) pro-
poses amendments to 31 TAC §§65.314 - 65.320, concerning 
the Migratory Game Bird Proclamation. 
The United States Fish and Wildlife Service (Service) issues an-
nual frameworks for the hunting of migratory game birds in the 
United States. Regulations adopted by individual states may be 
more restrictive than the federal frameworks but may not be less 
restrictive. Responsibility for establishing seasons, bag limits, 
means, methods, and devices for harvesting migratory game 
birds within Service frameworks is delegated to the Texas Parks 
and Wildlife Commission (Commission) under Parks and Wildlife 
Code, Chapter 64, Subchapter C. 
With one exception, the proposed amendments specify the sea-
son dates for hunting the various species of migratory game 
birds for 2023-2024 seasons. The proposed rules retain the sea-
son structure and bag limits for all species of migratory game 
birds from last year while adjusting the season dates to allow for 
calendar shift (i.e., to ensure that seasons open on the desired 
day of the week), since dates from a previous year do not fall on 
the same days in following years. 
The exception mentioned earlier in this preamble is an amend-
ment to §65.318, concerning Sandhill Crane, which would clarify 
that federal sandhill crane permit required by the subsection is 
not valid unless it is issued by the department (i.e., a federal 
crane permit issued by another state is not valid to hunt sandhill 
crane in Texas). 
Shaun Oldenburger, Wildlife Division Small Game Program Di-
rector, has determined that for the first five years that the amend-
ments as proposed are in effect, there will be no additional fiscal 
implications to state or local governments of enforcing or admin-
istering the rules as proposed. 
Mr. Oldenburger also has determined that for each of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated as a result of enforcing the rules as proposed will be the 
department's discharge of its statutory obligation to manage and 
conserve the state's populations of migratory game birds for the 
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use and enjoyment of the public, consistent with the principles 
of sound biological management. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to as-
sist state agencies in determining a proposed rule's potential ad-
verse economic impact on small and microbusinesses and rural 
communities. Those guidelines state that an agency need only 
consider a proposed rule's "direct adverse economic impacts" 
to determine if any further analysis is required. The department 
considers "direct economic impact" to mean a requirement that 
would directly impose recordkeeping or reporting requirements; 
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification 
of equipment or services. 
The department has determined that the proposed rules regu-
late various aspects of recreational license privileges that allow 
individual persons to pursue and harvest migratory game bird 
resources in this state and, therefore, do not directly affect small 
businesses, micro-businesses, or rural communities. Therefore, 
neither the economic impact statement nor the regulatory flexi-
bility analysis described in Government Code, Chapter 2006, is 
required. 
There also will be no adverse economic effect on persons re-
quired to comply with the rules as proposed. 
The department has not drafted a local employment impact 
statement under the Administrative Procedures Act, §2001.022, 
as the agency has determined that the rules as proposed will 
not impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rules. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rules. 
In compliance with the requirements of Government Code, 
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rules as proposed, 
if adopted, will neither create nor eliminate a government 
program; not result in an increase or decrease in the number 
of full-time equivalent employee needs; not result in a need 
for additional General Revenue funding; not affect the amount 
of any fee; not create a new regulation, expand or limit an 
existing regulation; neither increase nor decrease the number of 
individuals subject to regulation; and not positively or adversely 
affect the state's economy. 
Comments on the proposed rules may be submitted to Shaun 
Oldenburger (Small Game Program Director) at 512-389-4778, 
e-mail: shaun.oldenburger@tpwd.texas.gov or via the depart-
ment website at www.tpwd.texas.gov. 
The amendments are proposed under Parks and Wildlife Code, 
Chapter 64, which authorizes the Commission and the Executive 
Director to provide the open season and means, methods, and 
devices for the hunting and possessing of migratory game birds. 
The proposed amendments affect Parks and Wildlife Code, 
Chapter 64. 

§65.314. Doves (Mourning, White-Winged, White-Tipped, 
White-Fronted Doves). 

(a) (No change.) 

(b) Seasons; Daily Bag Limits. 

(1) North Zone. 

(A) Dates: September 1 - November 12, 2023 and De-
cember 15-31, 2023 [September 1 - November 13, 2022 and December 
17, 2022 - January 1, 2023]. 

(B) (No change.) 

(2) Central Zone. 

(A) Dates: September 1 - October 29, 2023 and Decem-
ber 15, 2023 - January 14, 2024 [September 1 - October 30, 2022 and 
December 17, 2022 - January 15, 2023.] 

(B) (No change.) 

(3) South Zone and Special White-winged Dove Area. 

(A) Dates: September 1-3 and 8-10, 2023; September 
14 - October 29, 2023; and December 15, 2023 - January 21, 2024 
[September 2-4 and 9-11, 2022; September 14 - October 30, 2022; and 
December 17, 2022 - January 22, 2023]. 

(B) (No change.) 

§65.315. Ducks, Coots, Mergansers, and Teal. 
(a) (No change.) 

(b) Season dates and bag limits. 

(1) HPMMU. 

(A) For all species other than "dusky ducks": October 
28-29, 2023 and November 3, 2023 - January 28, 2024 [October 29-30, 
2022 and November 4, 2022 - January 29, 2023]; and 

(B) "dusky ducks": November 6, 2023 - January 28, 
2024 [November 7, 2022 - January 29, 2023]. 

(2) North Zone. 

(A) For all species other than "dusky ducks": 
November 11-26, 2023 and December 2, 2023 - January 28, 2024 
[November 12-27, 2022 and December 3, 2022 - January 29, 2023]; 
and 

(B) "dusky ducks": November 16-26, 2023 and De-
cember 2, 2023 - January 28, 2024 [November 17-27, 2022 and 
December 3, 2022 - January 29, 2023]. 

(3) South Zone. 

(A) For all species other than "dusky ducks": 
November 4-26, 2023 and December 9, 2023 - January 28, 2024 
[November 5-27, 2022 and December 10, 2022 - January 29, 2023]; 
and 

(B) "dusky ducks": November 9-26, 2023 and Decem-
ber 9, 2023 - January 28, 2024 [November 10-27, 2022 and December 
10, 2022 - January 29, 2023]. 

(4) September teal-only season. 

(A) (No change.) 

(B) Dates: September 9-24, 2023 [September 10-25, 
2022]. 

(c) (No change.) 

§65.316. Geese. 
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(a) (No change.) 

(b) Season dates and bag limits. 

(1) Western Zone. 

(A) Light geese: November 4, 2023 - February 4, 2024 
[November 5, 2022 - February 5, 2023]. The daily bag limit for light 
geese is 10, and there is no possession limit. 

(B) Dark geese: November 4, 2023 - February 4, 2024 
[November 5, 2022 - February 5, 2023]. The daily bag limit for dark 
geese is five, to include no more than two white-fronted geese. 

(2) Eastern Zone. 

(A) Light geese: November 4, 2023 - January 28, 2024 
[November 5, 2022 - January 29, 2023]. The daily bag limit for light 
geese is 10, and there is no possession limit. 

(B) Dark geese: 

(i) Season: November 4, 2023 - January 28, 2024 
[November 5, 2022 - January 29, 2023]; 

(ii) (No change.) 

(c) September Canada goose season. Canada geese may be 
hunted in the Eastern Zone during the season established by this sub-
section. The season is closed for all other species of geese during the 
season established by this subsection. 

(1) Season dates: September 9-24, 2023 [September 10-25, 
2022]. 

(2) (No change.) 

(d) Light Goose Conservation Order. The provisions of 
paragraphs (1) - (3) of this subsection apply only to the hunting of 
light geese. All provisions of this subchapter continue in effect unless 
specifically provided otherwise in this section; however, where this 
section conflicts with the provisions of this subchapter, this section 
prevails. 

(1) - (3) (No change.) 

(4) Season dates. 

(A) From January 29 - March 10, 2024 [January 30 -
March 12, 2023], the take of light geese is lawful in the Eastern Zone. 

(B) From February 5 - March 10, 2024 [February 6 -
March 12, 2023], the take of light geese is lawful in the Western Zone. 

§65.317. Special Youth, Active-Duty [Active Duty] Military, and Mil-
itary Veteran Seasons. 

(a) Special Youth Waterfowl Season. There shall be a Special 
Youth Season for waterfowl, during which the hunting, taking, and pos-
session of geese, ducks, mergansers, and coots is restricted to licensed 
hunters 16 years of age and younger accompanied by a person 18 years 
of age or older, except for persons hunting by means of falconry under 
the provisions of §65.320 of this title (relating to Extended Falconry 
Seasons). 

(1) HPMMU: 

(A) season dates: October 21-22, 2023 [October 22 -
23, 2022]; 

(B) (No change.) 

(2) North Duck Zone: 

(A) season dates: November 4-5, 2023 [November 5 -
6, 2022]; 

(B) (No change.) 

(3) South Duck Zone: 

(A) season dates: October 28-29, 2023 [October 29 -
30, 2022]; 

(B) (No change.) 

(b) Special Active-Duty Military and Military Veteran Migra-
tory Game Bird Season. 

(1) - (2) (No change.) 

(3) Season Dates and Bag Limits. 

(A) HPMMU: 

(i) season dates: October 21-22, 2023 [October 22 -
23, 2022]; 

(ii) (No change.) 

(B) North Duck Zone: 

(i) season dates: November 4-5, 2023 [November 5 
- 6, 2022]; 

(ii) (No change.) 

(C) South Duck Zone: 

(i) season dates: October 28-29, 2023 [October 29 -
30, 2022]; 

(ii) (No change.) 

(4) (No change.) 

§65.318. Sandhill Crane. 

(a) (No change.) 

(b) Season dates and bag limits. 

(1) Zone A: October 28, 2023 - January 28, 2024 [October 
29, 2022 - January 29, 2023]. The daily bag limit is three. 

(2) Zone B: November 24, 2023 - January 28, 2024 
[November 25, 2022 - January 29, 2023]. The daily bag limit is three. 

(3) Zone C: December 16, 2023 - January 21, 2024 
[December 17, 2022 - January 22, 2023]. The daily bag limit is two. 

(c) No person may hunt sandhill cranes in this state unless that 
person has obtained a department-issued federal sandhill crane permit 
valid for the season in which the hunting occurs. The permit required 
by this subsection is free. 

§65.319. Gallinules, Rails, Snipe, Woodcock. 

(a) Gallinules (moorhen or common gallinule and purple 
gallinule) may be taken in any county of this state during the season 
established in this subsection. 

(1) Season dates: September 9-24 and November 4 - De-
cember 27, 2023 [September 10-25 and November 5 - December 28, 
2022]. 

(2) (No change.) 

(b) Rails may be taken in any county of this state during the 
season established by this subsection. 

(1) Season dates: September 9-24 and November 4 - De-
cember 27, 2023 [September 10-25 and November 5 - December 28, 
2022]. 

(2) (No change.) 
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(c) Snipe may be taken in any county of this state during the 
season established by this subsection. 

(1) Season dates: November 4, 2023 - February 18, 2024 
[November 5, 2022 - February 19, 2023]. 

(2) (No change.) 

(d) Woodcock may be taken in any county of this state during 
the season established by this subsection. 

(1) Season dates: December 18, 2023 - January 31, 2024 
[December 18, 2022 - January 31, 2023]. 

(2) (No change.) 

§65.320. Extended Falconry Seasons. 
It is lawful to take the species of migratory birds listed in this section 
by means of falconry during the seasons established by this section. 

(1) Mourning doves, white-winged doves, and white-
tipped doves: November 17 - December 3, 2023 [November 18 -
December 4, 2022]. 

(2) Duck, gallinule, moorhen, rail, and woodcock: January 
29 - February 12, 2024 [January 30 - February 13, 2023]. 

(3) - (4) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300509 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 9. INTELLECTUAL DISABILITY 
SERVICES--MEDICAID STATE OPERATING 
AGENCY RESPONSIBILITIES 
SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM AND 
COMMUNITY FIRST CHOICE (CFC) 
40 TAC §§9.153, 9.171 - 9.175, 9.177 - 9.180, 9.182, 9.183, 
9.187, 9.188 

As required by Texas Government Code §531.0202(b), the 
Department of Aging and Disability Services (DADS) was 
abolished effective September 1, 2017, after all its functions 
were transferred to the Texas Health and Human Services 
Commission (HHSC) in accordance with Texas Government 
Code §531.0201 and §531.02011. Rules of the former DADS 

are codified in Texas Administrative Code (TAC), Title 40, Part 
1, and will be repealed or administratively transferred to 26 TAC, 
Health and Human Services, as appropriate. Until such action 
is taken, the rules in Title 40, Part 1 govern functions previously 
performed by DADS that have transferred to HHSC. Texas 
Government Code §531.0055, requires the Executive Commis-
sioner of HHSC to adopt rules for the operation and provision 
of services by the health and human services system, including 
rules in Title 40, Part 1. Therefore, the Executive Commissioner 
of HHSC proposes the repeal of §§9.153, 9.171 - 9.175, 9.177 
- 9.180, 9.182, 9.183, 9.187, and 9.188. in 40 TAC Chapter 
9, Subchapter D, concerning Home and Community-based 
Services (HCS) Program and Community First Choice (CFC). 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to repeal rules for the HCS Pro-
gram, a Medicaid waiver program authorized under §1915(c) of 
the Social Security Act that provides services to individuals with 
intellectual disabilities. The rules in 40 TAC Chapter 9, Sub-
chapter D, describe the regulatory certification principles for HCS 
Medicaid waiver program providers. HHSC is proposing new 
rules regarding the HCS Program in 26 TAC Chapter 565 else-
where in this issue of the Texas Register. The proposed rules 
describe certification standards regarding service delivery, rights 
of individuals, requirements related to abuse, neglect, and ex-
ploitation, staff member and service provider requirements, and 
quality assurance. The proposed rules also include new require-
ments for emergency preparedness, fire drills, and evacuation 
drills in all residential types in the HCS program. Current re-
quirements listed on the waiver survey and certification check-
list that are not currently in rule are included in the proposed 
new rules. The proposed rules set forth recommendations for 
increased oversight of HCS host home/companion care homes, 
clarify restraint and seclusion requirements, and add language 
for obtaining and using enclosed beds. The proposed rules also 
modify HHSC surveyor requirements to allow for survey flexibil-
ity as the HCS waiver program evolves. Therefore, the rules in 
40 TAC Chapter 9, Subchapter D, that address the topics cov-
ered by the proposed new rules in 26 TAC Chapter 565 are no 
longer needed. 
SECTION-BY-SECTION SUMMARY 

The proposed repeal of §§9.153, 9.171 - 9.175, 9.177 - 9.180, 
9.182, 9.183, 9.187, and 9.188 removes rules that are no longer 
necessary because they cover topics addressed in proposed 
new rules. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the repeals will be in effect, en-
forcing or administering the repeals does not have foreseeable 
implications relating to costs or revenues to state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
sections will be repealed: 
(1) the proposed repeals will not create or eliminate a govern-
ment program; 
(2) implementation of the proposed repeals will not affect the 
number of HHSC employee positions; 
(3) implementation of the proposed repeals will result in no as-
sumed change in future legislative appropriations; 
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♦ ♦ ♦ 

(4) the proposed repeals will not affect fees paid to HHSC; 
(5) the proposed repeals will not create new rules; 
(6) the proposed repeals will repeal existing rules; 
(7) the proposed repeals will not change the number of individu-
als subject to the repeals; and 

(8) the proposed repeals will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities required to comply with the proposed repeals. The 
proposed repeals do not impose any additional costs on small 
businesses, micro-businesses, or rural communities that are re-
quired to comply with the repealed rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed repeals will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to the pro-
posed repeals because the repeals do not impose a cost on reg-
ulated persons. 
PUBLIC BENEFIT AND COSTS 

Stephen Pahl, Deputy Executive Commissioner, has determined 
that for each year of the first five years the repeals are in effect, 
the public will benefit from clearer rules that explain the policies 
and requirements of the HCS Program. 
Trey Wood has also determined that for the first five years the 
repeals are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed repeals 
because the repeals will not require these persons to alter their 
current business practices. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed 
to Kelly Donaldson at (512) 438-3161 in HHSC Regulatory Ser-
vices Division. 
Written comments on the proposal may be submitted to HHSC 
Long-term Care Regulation Policy and Rules, Mail Code E-370, 
701 W. 51st Street, Austin, Texas 78751, or by email to HH-
SCLTCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-

marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R074" in the subject 
line. 
STATUTORY AUTHORITY 

The proposed repeals are authorized by Texas Government 
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of services by the health and human services agencies, and 
Texas Government Code §531.021, which provides HHSC with 
the authority to administer federal funds and plan and direct 
the Medicaid program in each agency that operates a portion 
of the Medicaid program; and Texas Human Resources Code 
§32.021, which provides that HHSC shall adopt necessary rules 
for the proper and efficient operation of the Medicaid program. 
The proposed repeals implement Texas Government Code 
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and 
Texas Human Resources Code §32.021. 
§9.153. Definitions. 

§9.171. HHSC Surveys and Residential Visits of a Program Provider. 

§9.172. Certification Principles: Mission, Development, and Philos-
ophy of Program Operations. 

§9.173. Certification Principles: Rights of Individuals. 

§9.174. Certification Principles: Service Delivery. 

§9.175. Certification Principles: Requirements Related to the Abuse, 
Neglect, and Exploitation of an Individual. 

§9.177. Certification Principles: Staff Member and Service Provider 
Requirements. 

§9.178. Certification Principles: Quality Assurance. 

§9.179. Certification Principles: Restraint. 

§9.180. Certification Principles: Prohibitions. 

§9.182. Amelioration. 

§9.183. Program Provider Compliance and Corrective Action. 

§9.187. Other Program Provider Responsibilities. 

§9.188. HHSC Approval of Residences. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 1, 
2023. 
TRD-202300481 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: March 19, 2023 
For further information, please call: (512) 438-3161 
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	PUBLIC BENEFIT/COST NOTE. Mr. Wolfe has also determined that for the first five-year period the rule is in effect, the antici-pated public benefit will be the ability of Texas nonprofits to apply to receive grant funds, for the purpose of supporting Holocaust, genocide, and antisemitism educational programs. ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL EMPLOYMENT. There are no anticipated economic costs to per-sons who are required to comply with these new rules, as pro-posed. There is no effect on local e
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	and explain why the match cannot be provided and describe any ef-forts made by the applicant to identify funds or other resources that could serve as match. (i) THGAAC will notify potential applicants of the availability of grant funds on an annual basis through their website. (j) A committee comprised of some combination of THGAAC staff and other individuals with experience in the grant program's project areas will score all applications using the following process: (1) Applications will be distributed to 
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	mittee shall be placed on the agenda of the full Commission meeting immediately following the Committee meeting for approval or denial. (i) The Commission shall notify the requesting individual, group, or CHC, and CHC for the county in which the marker or monument is located of the Commission's decision. (j) If the request is approved by the Commission, the person who submitted the removal request must arrange for removal of the marker or monument in such a way as to protect its condition [,] and deliver it
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	program providers. Currently, rules describing HCS certifica-tion principles and rules regarding regulatory processes for HCS waiver program providers are in Title 40, Chapter 9, Subchapter D of the Texas Administrative Code. The proposed rules describe certification standards regarding service delivery, rights of individuals, requirements related to abuse, neglect, and exploitation, staff member and service providers' requirements, and quality assurance. The proposed rules also include new requirements for
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	rollment Minor Home Modification; §565.19, Community First Choice (CFC) Emergency Response Systems (ERS) Services; and §565.21, Transitional Assistance Service (TAS). Proposed new §565.11, Service Delivery, describes the services available to an individual and how providers should deliver them, documentation program providers must maintain, instructions for back up plans, and suspension of services. Proposed new §565.13, Nursing, describes the nursing services and how to deliver them along with instructions
	Proposed new §565.35, Enclosed Beds, describes program providers' responsibilities if they allow an individual to use an enclosed bed in a residence and the end date for all enclosed beds. Proposed new §565.37, Protective Devices, describes program providers' responsibilities when implementing the use of pro-tective devices, including required documentation and assess-ments. Proposed new §565.39, Prohibitions, states that program providers must not use seclusion or an enclosed bed for behav-ioral management
	(5) the proposed rules will create new rules; (6) the proposed rules will not expand, limit, or repeal existing rules; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) the proposed rules will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural communities to comply with the proposed rules. HH
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	To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comment period; or (3) emailed before midnight on the last day of the comment period. If the last day to submit comments falls on a holiday, comments must be post-marked, shipped, or emailed before midnight on the following business day to

	(4) Actual harm--A negative outcome that compromises an individual's physical, mental, or emotional well-being but does not con-stitute an immediate threat. (5) Alarm call--A signal transmitted from an individual's Community First Choice (CFC) emergency response services (ERS) equipment to the CFC ERS response center indicating that the individ-ual needs immediate assistance. (6) Alleged perpetrator--A person alleged to have commit-ted an act of abuse, neglect, or exploitation of an individual. (7) Applican
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	(I) non-skilled assistance with the performance of the ADLs and IADLs; (II) household chores necessary to maintain the home as a clean, sanitary, and safe environment; (III) escort services, which consist of accompa-nying and assisting an individual to access services or activities in the community, but do not include transporting an individual; and (IV) assistance with health-related tasks; and (ii) habilitation that aids an individual in acquiring, retaining, and improving self-help, socialization, and da
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	(23) Competitive employment--Employment that pays an individual at least minimum wage if the individual is not self-em-ployed. (24) Consumer directed services option (CDS option)--A service delivery option in which an individual or legally authorized representative employs and retains service providers and directs the delivery of program services. (25) Contract--A provisional contract or a standard con-tract. (26) Controlling person--A person who: (A) has an ownership interest in a program provider; (B) is 
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	(D) an individual being moved from his or her residence to protect the individual (for example, because of a hurricane, fire, or flood). (34) Enclosed bed--A protective device that: (A) is commercially produced; (B) includes a 360-degree side enclosure; (C) may or may not have a top cover or canopy; and (D) must be appropriate for the size and weight of the individual. (35) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual f
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	(42) General residential operation (GRO)--The term has the meaning set forth in Texas Human Resources Code §42.002. (43) Good cause--As used in §565.19(a) of this chapter (re-lating to Community First Choice (CFC) Emergency Response Sys-tems (ERS) Services), a reason outside the control of the CFC ERS provider, as determined by HHSC. (44) Health-related tasks--Specific tasks related to the needs of an individual, which can be delegated or assigned by licensed health care professionals under state law to be 
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	(D) the number of units of HCS Program and CFC ser-vices needed to complete each objective; (E) the frequency and duration of HCS Program and CFC services needed to complete each objective; and (F) the signature and date of the individual, LAR, and program provider. (53) Individual--A person enrolled in the HCS Program. (54) Individual plan of care (IPC)--A written plan that: (A) states: (i) the type and amount of each HCS Program ser-vice and each CFC service, except for CFC support management, to be provi
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	(79) Permanency planning--A philosophy and planning process that focuses on the outcome of family support for an applicant or individual under 22 years of age by facilitating a permanent living arrangement in which the primary feature is an enduring and nurturing parental relationship. (80) Permanency Planning Review Screen--A screen in the HHSC data system, completed by a LIDDA, that identifies community supports needed to achieve an applicant's or individual's permanency planning outcomes and provides inf
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	(86) Plan of removal--A written plan that describes the ac-tion a program provider will take to remove an immediate threat that HHSC identifies. (87) Post 45-day follow-up survey--A follow-up survey conducted at least 46 calendar days after the exit conference of the sur-vey in which the violation requiring corrective action was identified. (88) Post-move monitoring visit--A visit conducted by the service coordinator in accordance with the Intellectual and Develop-mental Disability Preadmission Screening an
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	(B) is manifested before the individual reaches age 22; (C) is likely to continue indefinitely; and (D) results in substantial functional limitation in at least three of the following areas of major life activity: (i) self-care; (ii) understanding and use of language; (iii) learning; (iv) mobility; (v) self-direction; and (vi) capacity for independent living. (99) Relative--A person related to another person within the fourth degree of consanguinity or within the second degree of affin-ity. A more detailed 
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	(iii) other persons chosen by the applicant, individ-ual, or LAR, for example, a staff member of the program provider, a family member, a friend, or a teacher; (B) for an applicant 21 years of age or older who is re-siding in a nursing facility and enrolling in the HCS Program, a plan-ning team consisting of: (i) the applicant and LAR; (ii) a service coordinator; (iii) a staff member of the program provider; (iv) providers of specialized services; (v) a nursing facility staff person who is familiar with the
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	(116) Specialized services--The services defined in §303.102 of this title (relating to Definitions). (117) SSI--Supplemental Security Income. (118) Staff member--An employee or contractor of an HCS Program provider. (119) Standard contract--A contract that HHSC enters into with a program provider in accordance with 40 TAC §49.209 (relating to Standard Contract) that has a term of no more than five years, not including any extension agreed to in accordance with 40 TAC §49.209(d). (120) State Medicaid claims
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	before being discharged from a nursing facility, an ICF/IID, or a GRO and before enrolling in the HCS Program. TAS consists of: (A) for an applicant whose proposed initial IPC does not include residential support, supervised living, or host home/com-panion care: (i) paying security deposits required to lease a home, including an apartment, or to establish utility services for a home; (ii) purchasing essential furnishings for a home, in-cluding a table, a bed, chairs, window blinds, eating utensils, and food
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	(B) represents a systemic failure by the program provider that affects or has the potential to affect a large portion of, or all, individuals. (134) Willfully interfering--Acting or not acting to inten-tionally prevent, interfere with, or impede, or to attempt to intention-ally prevent, interfere with, or impede. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February
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	(4) be informed, both orally and in writing, of all the HCS Program and CFC services available and rules pertaining to the individ-ual's enrollment and participation in the program provider's program, including those related to the use of restraint, as well as any changes in these that occur; (5) be informed of the individual plan of care (IPC), im-plementation plan, and transportation plan, including any restrictions affecting the individual's rights; (6) participate in decisions and be informed of the rea
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	(26) live free from abuse, neglect, or exploitation in a healthful and safe environment; (27) participate in decisions regarding the individual's liv-ing environment, including location, furnishings, personal property, other individuals residing in the residence, and moves to other resi-dential locations; (28) have service providers who are responsive to the indi-vidual and, at the same time, are responsible for the overall functioning of the HCS Program; (29) have active personal assistance in exercising c
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	(1) meets the criteria for employment in the HCS Billing Requirements and Appendix C of the HCS Program waiver application from CMS located on the Texas Health and Human Services Commis-sion (HHSC) website; and (2) is qualified to deliver required services from the person-directed plan, individual plan of care, and implementation plan to meet the needs of each individual it provides services to as evidence by: (A) documented training specific to the individual's needs and characteristics conducted before se
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	(5) does not live with the applicant; and (6) can provide TAS and complying with the documenta-tion requirements described in §565.21(a)(2)(A) of this chapter (relat-ing to Transitional Assistance Service (TAS)). (e) A program provider must: (1) ensure that a service provider of CFC PAS/HAB: (A) is at least 18 years of age; (B) has: (i) a high school diploma or a certificate recognized by a state as the equivalent of a high school diploma; or (ii) documentation of a proficiency evaluation of ex-perience and
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	(A) has been convicted of an offense listed, and for the time periods set forth, in Texas Health and Safety Code §250.006; (B) is a registered sex offender; or (C) has been convicted of an offense that the program provider determines is a contraindication; (5) search the following registries before hire or execution of a contract and every 12 months thereafter to determine if a staff member or service provider is eligible for employment: (A) the Employee Misconduct Registry; and (B) the Nurse Aide Registry;
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	(B) is willing to contract with or be employed by the program provider to provide the service in accordance with this sub-chapter; or (2) the program provider has documented good cause to not employ or contract with the individual or LAR's choice. (f) If a program provider contracts with a person or entity to provide transition assistance services (TAS), the person or entity must have a contract to provide TAS in accordance with 40 TAC Chapter 49 (relating to Contracting for Community Services). (g) The pro
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	§32.021, which provides that HHSC shall adopt necessary rules for the proper and efficient operation of the Medicaid program. The proposed new sections implement Texas Government Code §531.0055, §531.021, and Chapter 531, Subchapter A-1, and Texas Human Resources Code §32.021. §565.11. Service Delivery. (a) The program provider must: (1) serve an eligible applicant who has selected the pro-gram provider unless the program provider's enrollment has reached its service capacity as identified in the Texas Heal
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	(13) ensure that individuals who perform work for the pro-gram provider are paid on the basis of their production or performance and at a wage level commensurate with that paid to persons who are without disabilities and who would otherwise perform that work, and that compensation is based on local, state, and federal regulations, in-cluding Department of Labor regulations, as applicable; (14) ensure that individuals who produce marketable goods and services in habilitation training programs are paid at a w
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	(ii) use a qualified professional as described in §565.7 of this chapter (relating to Staff Member and Service Provider Requirements) to provide and monitor the provision of cognitive rehabilitation therapy to the individual in accordance with the plan of care described in clause (i) of this subparagraph; (20) ensure that individualized skills and socialization is provided in accordance with the individual's PDP, IPC, implementa-tion plan, and Appendix C of the HCS Program waiver application ap-proved by CM
	(ii) use a qualified professional as described in §565.7 of this chapter (relating to Staff Member and Service Provider Requirements) to provide and monitor the provision of cognitive rehabilitation therapy to the individual in accordance with the plan of care described in clause (i) of this subparagraph; (20) ensure that individualized skills and socialization is provided in accordance with the individual's PDP, IPC, implementa-tion plan, and Appendix C of the HCS Program waiver application ap-proved by CM
	(ii) use a qualified professional as described in §565.7 of this chapter (relating to Staff Member and Service Provider Requirements) to provide and monitor the provision of cognitive rehabilitation therapy to the individual in accordance with the plan of care described in clause (i) of this subparagraph; (20) ensure that individualized skills and socialization is provided in accordance with the individual's PDP, IPC, implementa-tion plan, and Appendix C of the HCS Program waiver application ap-proved by CM
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	(ii) residential support; and (B) is available to an individual who is receiving foster care services from DFPS; (24) ensure that supported home living is provided in ac-cordance with the individual's PDP, IPC, implementation plan, trans-portation plan, and Appendix C of the HCS Program waiver applica-tion approved by CMS and found on the HHSC website and includes the following elements: (A) direct personal assistance with activities of daily living (grooming, eating, bathing, dressing, and personal hygiene
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	(27) ensure that supervised living is provided: (A) in a four-person residence that is approved in accor-dance with §565.23(i) of this chapter (relating to Residential Require-ments) or a three-person residence; (B) by a service provider who provides services and supports as needed by the individuals residing in the residence and is present in the residence and able to respond to the needs of the individ-uals during normal sleeping hours; and (C) only with approval by the HHSC commissioner or designee for t
	(27) ensure that supervised living is provided: (A) in a four-person residence that is approved in accor-dance with §565.23(i) of this chapter (relating to Residential Require-ments) or a three-person residence; (B) by a service provider who provides services and supports as needed by the individuals residing in the residence and is present in the residence and able to respond to the needs of the individ-uals during normal sleeping hours; and (C) only with approval by the HHSC commissioner or designee for t
	(27) ensure that supervised living is provided: (A) in a four-person residence that is approved in accor-dance with §565.23(i) of this chapter (relating to Residential Require-ments) or a three-person residence; (B) by a service provider who provides services and supports as needed by the individuals residing in the residence and is present in the residence and able to respond to the needs of the individ-uals during normal sleeping hours; and (C) only with approval by the HHSC commissioner or designee for t



	(E) assisting with ambulation and mobility; (F) reinforcing professional therapy activities; (G) assisting with medications and the performance of tasks delegated by an RN; (H) supervising of individuals' safety and security; (I) facilitating inclusion in community activities, use of natural supports, social interaction, participation in leisure activities, and development of socially valued behaviors; and (J) habilitation, exclusive of individualized skills and socialization; (31) if making a recommendatio
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	before initiating services in the facility if more than three individuals receive services in the facility at any one time; or (iii) in a camp setting, the program provider must ensure the camp is accredited by the American Camp Association; (35) ensure that employment assistance: (A) is provided to an individual to help the individual locate competitive employment in the community; (B) consists of a service provider: (i) identifying an individual's employment pref-erences, job skills, and requirements for 
	before initiating services in the facility if more than three individuals receive services in the facility at any one time; or (iii) in a camp setting, the program provider must ensure the camp is accredited by the American Camp Association; (35) ensure that employment assistance: (A) is provided to an individual to help the individual locate competitive employment in the community; (B) consists of a service provider: (i) identifying an individual's employment pref-erences, job skills, and requirements for 


	(i) making employment adaptations, supervising, and providing training related to an individual's assessed needs; (ii) transporting an individual to support the individ-ual to be self-employed, work from home, or perform in a work setting; and (iii) participating in service planning team meetings; (C) is not provided to an individual with the individual present at the same time that respite, supported home living, individual-ized skills and socialization, supported employment, or CFC PAS/HAB is provided; an
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	(F) documentation that describes the individual's progress or lack of progress on the implementation plan; (G) documentation that describes any changes to an in-dividual's personal goals, condition, abilities, or needs; (H) the Intellectual Disability/Related Conditions As-sessment (ID/RC Assessment); (I) documentation supporting the recommended level of need, including the Inventory for Client and Agency Planning book-let, assessments and interventions by qualified professionals, and time sheets of service
	(F) documentation that describes the individual's progress or lack of progress on the implementation plan; (G) documentation that describes any changes to an in-dividual's personal goals, condition, abilities, or needs; (H) the Intellectual Disability/Related Conditions As-sessment (ID/RC Assessment); (I) documentation supporting the recommended level of need, including the Inventory for Client and Agency Planning book-let, assessments and interventions by qualified professionals, and time sheets of service
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	(F) documentation that describes the individual's progress or lack of progress on the implementation plan; (G) documentation that describes any changes to an in-dividual's personal goals, condition, abilities, or needs; (H) the Intellectual Disability/Related Conditions As-sessment (ID/RC Assessment); (I) documentation supporting the recommended level of need, including the Inventory for Client and Agency Planning book-let, assessments and interventions by qualified professionals, and time sheets of service




	(B) ensure that: (i) if the action in the service backup plan required by subparagraph (A) of this paragraph identifies a natural support, that the natural support receives pertinent information about the individual's needs and can protect the individual's health and safety; and (ii) a person identified in the service backup plan, if paid to provide the service, meets the qualifications described in this subchapter; and (C) if the service backup plan required by subparagraph (A) of this paragraph is impleme
	(B) ensure that: (i) if the action in the service backup plan required by subparagraph (A) of this paragraph identifies a natural support, that the natural support receives pertinent information about the individual's needs and can protect the individual's health and safety; and (ii) a person identified in the service backup plan, if paid to provide the service, meets the qualifications described in this subchapter; and (C) if the service backup plan required by subparagraph (A) of this paragraph is impleme
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	ing to LIDDA Requirements for Providing Service Coordination in the HCS Program). §565.13. Nursing. (a) A program provider must: (1) ensure that nursing is provided in accordance with the individual's person-directed plan (PDP); individual plan of care (IPC); implementation plan; Texas Occupations Code Chapter 301 (Nursing Practice Act); 22 Texas Administrative Code (TAC) Chapter 217 (relat-ing to Licensure, Peer Assistance and Practice); 22 TAC Chapter 224 (relating to Delegation of Nursing Tasks by Regist
	ing to LIDDA Requirements for Providing Service Coordination in the HCS Program). §565.13. Nursing. (a) A program provider must: (1) ensure that nursing is provided in accordance with the individual's person-directed plan (PDP); individual plan of care (IPC); implementation plan; Texas Occupations Code Chapter 301 (Nursing Practice Act); 22 Texas Administrative Code (TAC) Chapter 217 (relat-ing to Licensure, Peer Assistance and Practice); 22 TAC Chapter 224 (relating to Delegation of Nursing Tasks by Regist


	(iv) developing the nursing service portion of an in-dividual's implementation plan, which includes developing a plan and schedule for monitoring and supervising delegated nursing tasks; and (v) making and documenting decisions related to the delegation of a nursing task to an unlicensed service provider; and (K) in accordance with Texas Human Resources Code Chapter 161: (i) allowing an unlicensed service provider to pro-vide administration of medication to an individual without the delega-tion or oversight
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	(d) If an individual or LAR refuses a nursing assessment and the program provider determines that the program provider cannot en-sure the individual's health, safety, and welfare in the provision of a ser-vice as described in subsection (c) of this section, the program provider must: (1) immediately notify the individual or LAR and the indi-vidual's service coordinator, in writing, of the determination; and (2) include in the notification required by paragraph (1) of this subsection the reasons for the dete
	(d) If an individual or LAR refuses a nursing assessment and the program provider determines that the program provider cannot en-sure the individual's health, safety, and welfare in the provision of a ser-vice as described in subsection (c) of this section, the program provider must: (1) immediately notify the individual or LAR and the indi-vidual's service coordinator, in writing, of the determination; and (2) include in the notification required by paragraph (1) of this subsection the reasons for the dete
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	(d) If an individual or LAR refuses a nursing assessment and the program provider determines that the program provider cannot en-sure the individual's health, safety, and welfare in the provision of a ser-vice as described in subsection (c) of this section, the program provider must: (1) immediately notify the individual or LAR and the indi-vidual's service coordinator, in writing, of the determination; and (2) include in the notification required by paragraph (1) of this subsection the reasons for the dete




	(3) for an individual under 22 years of age receiving super-vised living or residential support: (A) make reasonable accommodations to promote the participation of the LAR in all planning and decision-making regarding the individual's care, including participating in meetings conducted by the program provider; (B) take the following actions to assist a local intellec-tual and developmental disability authority (LIDDA) in conducting permanency planning: (i) cooperate with the LIDDA responsible for con-ductin
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	(E) ensure pre-enrollment minor home modifications and pre-enrollment minor home modifications assessments are pro-vided in accordance with Appendix C of the HCS Program waiver application approved by the Centers for Medicare and Medicaid Services (CMS) and found on the HHSC website; and (F) complete the pre-enrollment minor home modifica-tions at least two days before the date of the applicant's discharge from the nursing facility, intermediate care facility for individuals with an intellectual disability 
	(E) ensure pre-enrollment minor home modifications and pre-enrollment minor home modifications assessments are pro-vided in accordance with Appendix C of the HCS Program waiver application approved by the Centers for Medicare and Medicaid Services (CMS) and found on the HHSC website; and (F) complete the pre-enrollment minor home modifica-tions at least two days before the date of the applicant's discharge from the nursing facility, intermediate care facility for individuals with an intellectual disability 
	(E) ensure pre-enrollment minor home modifications and pre-enrollment minor home modifications assessments are pro-vided in accordance with Appendix C of the HCS Program waiver application approved by the Centers for Medicare and Medicaid Services (CMS) and found on the HHSC website; and (F) complete the pre-enrollment minor home modifica-tions at least two days before the date of the applicant's discharge from the nursing facility, intermediate care facility for individuals with an intellectual disability 
	(E) ensure pre-enrollment minor home modifications and pre-enrollment minor home modifications assessments are pro-vided in accordance with Appendix C of the HCS Program waiver application approved by the Centers for Medicare and Medicaid Services (CMS) and found on the HHSC website; and (F) complete the pre-enrollment minor home modifica-tions at least two days before the date of the applicant's discharge from the nursing facility, intermediate care facility for individuals with an intellectual disability 




	(4) At the time CFC ERS equipment is installed, a program provider must ensure that: (A) the equipment is installed in accordance with the manufacturer's installation instructions; (B) an initial test of the equipment is made; (C) the equipment has an alternate power source in the event of a power failure; (D) the individual is trained on the use of the equipment, including: (i) demonstrating how the equipment works; and (ii) having the individual activate an alarm call; (E) an explanation is given to the i
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	(10) If a system check is not conducted in accordance with paragraph (7) of this section, the program provider must ensure that: (A) the failure to comply is because of good cause; and (B) the good cause is documented in the individual's record. (11) A program provider must ensure that an alarm call is responded to 24 hours a day, seven days a week. (12) A program provider must ensure that, if an alarm call is made, the CFC ERS provider: (A) within 60 seconds of the alarm call, attempts to con-tact the indi
	(10) If a system check is not conducted in accordance with paragraph (7) of this section, the program provider must ensure that: (A) the failure to comply is because of good cause; and (B) the good cause is documented in the individual's record. (11) A program provider must ensure that an alarm call is responded to 24 hours a day, seven days a week. (12) A program provider must ensure that, if an alarm call is made, the CFC ERS provider: (A) within 60 seconds of the alarm call, attempts to con-tact the indi
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	(10) If a system check is not conducted in accordance with paragraph (7) of this section, the program provider must ensure that: (A) the failure to comply is because of good cause; and (B) the good cause is documented in the individual's record. (11) A program provider must ensure that an alarm call is responded to 24 hours a day, seven days a week. (12) A program provider must ensure that, if an alarm call is made, the CFC ERS provider: (A) within 60 seconds of the alarm call, attempts to con-tact the indi
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	(B) as soon as possible, the individual is informed of the equipment failure and the equipment is replaced. (16) A program provider must ensure that, if the CFC ERS equipment registers five or more "low battery" signals in a 72-hour period: (A) a visit to an individual's home is made to conduct a system check within five business days after the low battery signals occur; and (B) if the battery is defective, the battery is replaced during the visit. (17) A program provider must ensure that, if a system check
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	(iii) the date the program provider anticipates it will deliver the pending TAS or specific reasons why the program provider cannot anticipate a delivery date; and (iv) a description of the program provider's ongoing efforts to deliver the TAS; and (B) at least two days before the date of the applicant's discharge from the nursing facility, ICF/IID, or GRO, provide the in-formation described in subparagraph (A) of this paragraph to: (i) the applicant or LAR; and (ii) the service coordinator. (3) Within one 
	(iii) the date the program provider anticipates it will deliver the pending TAS or specific reasons why the program provider cannot anticipate a delivery date; and (iv) a description of the program provider's ongoing efforts to deliver the TAS; and (B) at least two days before the date of the applicant's discharge from the nursing facility, ICF/IID, or GRO, provide the in-formation described in subparagraph (A) of this paragraph to: (i) the applicant or LAR; and (ii) the service coordinator. (3) Within one 


	(3) adaptive equipment is not broken and is functional for the individual; (4) mattresses are off the floor and a mattress cover is uti-lized unless contraindicated and documented by the service planning team; (5) home furnishings are in good repair; (6) the home is clean and sanitary; (7) the home is free of infestations including bugs, rodents, and other pests; (8) the walls, ceilings, floors, and windows are in good con-dition and not hazardous to the individual; (9) the bathrooms are functional and safe
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	(C) evaluate the individual's cognitive and physical ability to independently mix or regulate the hot water temperature without assistance or guidance from each sink and bathing facility in the residence; and (D) be based on a face-to-face demonstration by the in-dividual; and (2) the program provider must: (A) complete the assessment at least annually; (B) document the results of the assessment; and (C) keep a copy of the results in the residence. (d) The program provider must ensure that each residence ha
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	(ii) the needs of the individuals living in the resi-dence; and (iii) fire drill responses; and (B) emergency numbers publicly posted in an area of the residence that is easily accessible to staff members. (g) A program provider must implement and maintain person-nel practices that safeguard individuals against infectious and commu-nicable diseases, which includes: (1) using standard precautions in the care of all individu-als, including hand hygiene and maintaining a sanitary environment to avoid sources a
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	certification using the code (i.e., the Life Safety Code or International Fire Code) for that jurisdiction; and (II) written documentation from the Texas State Fire Marshal's Office that it refused to inspect for certification using the Life Safety Code; or (ii) if the four-person residence is located in a juris-diction without a local fire safety authority, written documentation from the Texas State Fire Marshal's Office that it refused to inspect for cer-tification using the Life Safety Code; and (B) a co
	certification using the code (i.e., the Life Safety Code or International Fire Code) for that jurisdiction; and (II) written documentation from the Texas State Fire Marshal's Office that it refused to inspect for certification using the Life Safety Code; or (ii) if the four-person residence is located in a juris-diction without a local fire safety authority, written documentation from the Texas State Fire Marshal's Office that it refused to inspect for cer-tification using the Life Safety Code; and (B) a co


	(C) document justification for any actions that cannot be completed before the individual moving in or within 30 days and include a plan for completion. (c) The program provider must establish an ongoing con-sumer/advocate advisory committee composed of individuals, legally authorized representatives (LARs), community representatives, and family members that meets at least quarterly. The committee: (1) at least annually, reviews the information provided to the committee by the program provider in accordance
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	(B) use of a restraint not in compliance with federal and state laws, rules, and regulations. (j) A program provider must enter critical incident data in the HHSC data system no later than the last calendar day of the month that follows the month being reported in accordance with the HCS Provider User Guide found on the HHSC website. (k) A program provider must ensure that: (1) the name and phone number of an alternate to the Chief Executive Officer (CEO) of the program provider is entered in the HHSC data 
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	(n) The program provider must include the individual or LAR in planning the individual's residential relocation, except in cases of emergency. §565.27. Finances and Rent. (a) The program provider must comply with this subsection regarding charges against an individual's personal funds. (1) The program provider must, in accordance with this paragraph, collect a monthly amount for room from an individual who lives in a three-person or four-person residence. The cost for room must consist only of: (A) an amoun
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	(ii) the features or space to which an individual has exclusive or shared access, unless the additional space is requested and needed for accessibility purposes; (B) divide the board cost described in paragraph (2) of this subsection by the number of persons consuming the food; and (C) add the amounts calculated in accordance with sub-paragraphs (A) and (B) of this paragraph. (4) A program provider must not increase the charge for room and board because a resident moves from the residence. (5) A program pro
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	(c) The program provider must ensure that the individual or LAR has agreed in writing to all charges assessed by the program provider against the individual's personal funds before the charges are assessed. (d) The program provider must not assess charges against the individual's personal funds for costs for items or services reimbursed through the HCS Program or through CFC. (e) At the written request of an individual or LAR, the pro-gram provider must manage the individual's personal funds entrusted to th
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	(A) obtain written consent from the individual or LAR to implement the plan; (B) provide written notification to the individual or LAR of the right to discontinue implementation of the plan at any time; and (C) notify the individual's service coordinator of the plan. (4) The program provider must, at least annually: (A) review the effectiveness of the techniques and de-termine whether the behavior support plan needs to be continued; and (B) notify the service coordinator if the plan needs to be continued. §
	(A) obtain written consent from the individual or LAR to implement the plan; (B) provide written notification to the individual or LAR of the right to discontinue implementation of the plan at any time; and (C) notify the individual's service coordinator of the plan. (4) The program provider must, at least annually: (A) review the effectiveness of the techniques and de-termine whether the behavior support plan needs to be continued; and (B) notify the service coordinator if the plan needs to be continued. §
	(A) obtain written consent from the individual or LAR to implement the plan; (B) provide written notification to the individual or LAR of the right to discontinue implementation of the plan at any time; and (C) notify the individual's service coordinator of the plan. (4) The program provider must, at least annually: (A) review the effectiveness of the techniques and de-termine whether the behavior support plan needs to be continued; and (B) notify the service coordinator if the plan needs to be continued. §
	(A) obtain written consent from the individual or LAR to implement the plan; (B) provide written notification to the individual or LAR of the right to discontinue implementation of the plan at any time; and (C) notify the individual's service coordinator of the plan. (4) The program provider must, at least annually: (A) review the effectiveness of the techniques and de-termine whether the behavior support plan needs to be continued; and (B) notify the service coordinator if the plan needs to be continued. §




	(1) calling the DFPS Abuse Hotline toll-free telephone number, 1-800-647-7418; or (2) using the DFPS Abuse Hotline website. (c) If a report required by subsection (b) of this section al-leges abuse, neglect, or exploitation by a person who is not a service provider, staff member, volunteer, or controlling person, a program provider must: (1) assess the individual and allegation and as necessary: (A) obtain appropriate medical or psychological ser-vices for the individual; and (B) assist in obtaining ongoing
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	(A) sites owned, operated, or controlled by the program provider; (B) individuals, service providers, staff members, vol-unteers, and controlling persons; and (C) evidence pertinent to the investigation of the alle-gation; and (3) ensure that staff members, service providers, volun-teers, and controlling persons comply with paragraphs (1) and (2) of this subsection. (f) After a program provider receives a final investigative re-port from HHSC for an investigation described in subsection (e) of this section,
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	(A) the individual's known physical or medical condi-tions that might constitute a risk to the individual during the use of restraint; (B) the individual's ability to communicate; and (C) other factors that must be taken into account if the use of restraint is considered, including the individual's: (i) cognitive functioning level; (ii) height; (iii) weight; (iv) emotional condition that could contraindicate the use of restraint, including whether the individual has a history of having been physically or se
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	(3) for the convenience of a staff member or service provider or other individuals; or (4) as a substitute for effective treatment or habilitation. (d) If a program provider restrains an individual as provided in subsection (b) of this section, the program provider must: (1) take into account the conditions, factors, and limita-tions on specific restraint techniques or mechanical restraint devices documented in accordance with subsection (a)(2) and (3) of this sec-tion; (2) use the minimal amount of force o
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	(b) An enclosed bed is prohibited in a residence if it is pur-chased or obtained on or after January 1, 2023, even if it complies with subsection (c) of this section. (c) If the program provider allows the use of an enclosed bed in a residence, the program provider must: (1) visually inspect the enclosed bed to ensure it meets the criteria of an enclosed bed as defined in §565.3 of this chapter (related to Definitions); (2) ensure that a physician, occupational therapist, or phys-ical therapist: (A) conduct
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	(D) an order for the enclosed bed updated annually, or sooner if the RN has determined there is a significant change to the individual's condition. (d) To prevent misuse or overuse of the enclosed bed, the pro-gram provider must: (1) develop and implement a usage plan that details when the enclosed bed will be used that is consistent with the assessment and order; (2) require any staff member who provides services to an individual with an enclosed bed to read and document understanding of the usage plan bef
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	(d) Before a program provider uses a protective device, the program provider must: (1) obtain and retain in the individual's record: (A) an order for the use of the protective device identi-fied in the initial assessment; (B) complete initial and subsequent assessments from subsection (c) of this section; and (C) consent of the individual or legally authorized rep-resentative (LAR) to use the protective device; (2) provide oral and written notification to the individual or LAR of the right at any time to wi
	(d) Before a program provider uses a protective device, the program provider must: (1) obtain and retain in the individual's record: (A) an order for the use of the protective device identi-fied in the initial assessment; (B) complete initial and subsequent assessments from subsection (c) of this section; and (C) consent of the individual or legally authorized rep-resentative (LAR) to use the protective device; (2) provide oral and written notification to the individual or LAR of the right at any time to wi
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	(m) Based on a survey, HHSC acts as described in §565.49 of this subchapter (relating to Program Provider Compliance and Correc-tive Action). (n) HHSC may evaluate the health and safety of an individual at any time. (o) HHSC may conduct an unannounced residential survey of a residence in which host home/companion care, residential support, or supervised living is provided to determine if the residence provides a safe environment. §565.43. HHSC Approval of Four Person Residences. (a) A program provider must 
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	must submit a written plan for amelioration to HHSC within 45 calen-dar days after the date of the notice required by 40 TAC §49.535(c). If a program provider does not submit a plan for amelioration within 45 calendar days, HHSC requires the program provider to pay the admin-istrative penalty in accordance with 40 TAC §49.535(d)(1). (e) A plan for amelioration must include: (1) proposed changes to the management or operation of the program provider that will improve services or the quality of care for the i
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	§565.49. Program Provider Compliance and Corrective Action. (a) If the Texas Health and Human Services Commission (HHSC) determines from a survey that a program provider complies with the certification standards, HHSC: (1) sends the program provider a final survey report stating that the program provider complies with the certification standards; (2) does not require any action by the program provider; and (3) if the survey is an initial or a recertification survey, cer-tifies the program provider as descri
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	(1) for a critical violation, be no later than 30 calendar days after the date of the survey exit conference; and (2) for a violation that is not a critical violation, be no later than 45 calendar days after the date of the survey exit conference. (h) After HHSC receives the plan of correction required by subsection (f) of this section, HHSC notifies the program provider whether the plan is approved or not approved. (i) If HHSC does not approve a plan of correction required by subsection (f) of this section
	(1) for a critical violation, be no later than 30 calendar days after the date of the survey exit conference; and (2) for a violation that is not a critical violation, be no later than 45 calendar days after the date of the survey exit conference. (h) After HHSC receives the plan of correction required by subsection (f) of this section, HHSC notifies the program provider whether the plan is approved or not approved. (i) If HHSC does not approve a plan of correction required by subsection (f) of this section
	(1) for a critical violation, be no later than 30 calendar days after the date of the survey exit conference; and (2) for a violation that is not a critical violation, be no later than 45 calendar days after the date of the survey exit conference. (h) After HHSC receives the plan of correction required by subsection (f) of this section, HHSC notifies the program provider whether the plan is approved or not approved. (i) If HHSC does not approve a plan of correction required by subsection (f) of this section
	(1) for a critical violation, be no later than 30 calendar days after the date of the survey exit conference; and (2) for a violation that is not a critical violation, be no later than 45 calendar days after the date of the survey exit conference. (h) After HHSC receives the plan of correction required by subsection (f) of this section, HHSC notifies the program provider whether the plan is approved or not approved. (i) If HHSC does not approve a plan of correction required by subsection (f) of this section




	(1) continues the administrative penalty and conducts an-other follow-up survey to determine if the program provider completed the corrective action; (2) imposes a vendor hold against the program provider; or (3) denies or terminates certification of the program provider. (o) HHSC takes the actions described in this subsection re-garding a follow-up survey described in subsection (n)(1) of this sec-tion. (1) If HHSC determines from the survey that the program provider has completed the corrective action, th
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	(s) If HHSC determines that a program provider committed any of the actions described in 40 TAC §9.181(a)(2), HHSC takes one of the following actions: (1) imposes an administrative penalty against the program provider as described in 40 TAC §9.181; (2) imposes a vendor hold against the program provider; or (3) denies or terminates certification of the program provider. (t) If HHSC imposes a vendor hold in accordance with this section: (1) for a program provider with a provisional contract, HHSC initiates te
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	DIVISION 1. LICENSE, PERMIT, AND BOAT AND MOTOR FEES 31 TAC §53.2 The Texas Parks and Wildlife Department proposes an amend-ment to 31 TAC §53.2, concerning License Issuance Proce-dures, Fees, Possession, and Exemption Rules. The proposed amendment would authorize reciprocal license privileges regarding the activities of freshwater fishing guides in the shared boundary waters of Texas and Louisiana. The department has entered into a reciprocity agreement with the Louisiana Department of Wildlife and Fisheri
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	The department has determined that there will not be a taking of private real property, as defined by Government Code, Chapter 2007, as a result of the proposed rule. In compliance with the requirements of Government Code, §2001.0221, the department has prepared the following Govern-ment Growth Impact Statement (GGIS). The rule as proposed, if adopted, will neither create nor eliminate a government program; not result in an increase or decrease in the number of full-time equivalent employee needs; not resul
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	(1) -(3) (No change.) The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 6, 2023. TRD-202300508 James Murphy General Counsel Texas Parks and Wildlife Department Earliest possible date of adoption: March 19, 2023 For further information, please call: (512) 389-4775 ♦ ♦ ♦ CHAPTER 57. FISHERIES The Texas Parks and Wildlife Department proposes the repeal of §57.985 a
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	to the angling experience for the uninitiated and curious pub-lic. The department wishes to encourage new participants to the angling experience and believes that making the experience less intimidating/confusing is crucial to that goal. Therefore, the proposed amendments in concert would result in a single har-vest regulation applicable on all CFLs (with certain specific ex-ceptions based on management goals on specific lakes), which the department believes will make the angling experience less daunting to
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	management goals for fish populations. As mentioned earlier in this preamble, the revised definition of CFLs would exclude larger waterbodies associated with state parks; therefore, vari-ous portions of current rules must be altered to address harvest management on those waterbodies, in particular, various spe-cial exceptions in current rules for largemouth bass and blue and channel catfish. Current subsection (d)(1)(G)(v)-(vii) must be eliminated to accommodate the new CFL standards, although the departmen
	amendment would make Texas rules consistent with federal rules. The proposed amendment to §57.992, concerning Bag, Posses-sion, and Length Limits would implement federal actions regard-ing cobia and shortfin mako sharks with respect to commercial fishing. Those actions are identical to the actions described in the proposed amendment to §57.981 and are proposed for the same reasons. Robert Macdonald, Regulations Coordinator, has determined that for each of the first five years that the rules as proposed are 
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	to effect release. The device must be capable of releasing the fish au-tomatically, by actions of the operator of the device, or by allowing the fish to escape on its own when at depth. (B) A descending device must use a minimum of a 16-ounce (454-gram) weight and a minimum of a 60-ft (15.2-m) length of line. (14) [(13)] Dip net--A mesh bag suspended from a frame attached to a handle. (15) [(14)] Final processing--The cleaning of a dead wildlife resource for cooking or storage purposes. (16) [(15)] Fish--(A
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	with, but not a part of, the Gulf of Mexico and within which the tide regularly rises and falls. (29) [(28)] Jug line--A fishing line with five or less hooks and a gear tag tied to a free-floating device. (30) [(29)] Lawful archery equipment--Longbow, recurved bow, and compound bow. (31) [(30)] License year--The period of time for which an annual fishing license is valid. (32) [(31)] Natural bait--A whole or cut-up portion of a fish or shellfish or a whole or cut-up portion of plant material in its natural 
	(48) [(47)] Umbrella net--A non-metallic mesh net that is suspended horizontally in the water by multiple lines attached to a rigid frame. (49) Venting tool--A device capable of penetrating the ab-domen of a fish for purposes of releasing gases accumulated in the body cavity as a result of retrieving the fish from depth. (A) A venting tool must be a sharpened, hollow instru-ment that allows air to escape (such as a hypodermic syringe with the plunger removed) of at least a 16-gauge, with an outside diameter
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	(G) Purtis Creek (Purtis Creek State Park in Henderson and Van Zandt counties); (H) Raven (Huntsville State Park in Walker County); (I) Sheldon (Sheldon Lake State Park in Harris County); (J) Tucker (Palo Pinto Mountains State Park in Palo Pinto and Stephens counties); and (K) Deputy Darren Goforth Park Lake (Harris County); (5) [(4)] Brushy Creek (Williamson County) from the Brushy Creek Reservoir dam downstream to the Williamson/Milam county line; (6) [(5)] Canyon Lake Project #6 (Lubbock County); (7) [(6
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	(D) in Lake Bastrop in Bastrop County, Bellwood Lake in Smith County, Lake Bryan in Brazos County, Boerne City Park Lake in Kendall County, Lakes Coffee Mill and Davy Crockett in Fan-nin County, Dixieland Reservoir in Cameron County, [Gibbons Creek Reservoir in Grimes County,] Lake Naconiche in Nacogdoches County, and Tankersley Reservoir in Titus County. (10) -(20) (No change.) (21) Throwline. For use in fresh water only. (A) (No change.) (B) It is unlawful to use a throwline in Lake Bastrop in Bastrop Cou
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	(9) -(20) (No change.) (21) O. H. Ivie Reservoir in Concho, Coleman, and Run-nels counties comprises all impounded waters of the Colorado and Con-cho rivers from the S.W. Freese Dam upstream to: (A) the F.M. 129 bridge on the Colorado River; and (B) the confluence of Amos Creek and the Concho River. (22) [(21)] Purtis Creek State Park Lake in Henderson and Van Zandt Counties comprises all waters within the Purtis Creek State Park boundaries. (23) [(22)] Sam Rayburn Reservoir in Angelina, Jasper, Nacogdoches
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	(5) Except as provided in subsection (d) of this section, the statewide daily bag and length limits shall be as follows. (A) -(C) (No change.) (D) Cobia. (i) Daily bag limit: 1. No more than two cobia may be possessed on a vessel at any time [2]. (ii) -(iii) (No change.) (E) -(O) (No change.) (P) Shark: all species (including hybrids and sub-species). (i) -(iii) (No change.) (iv) The take of the following species of sharks from the waters of this state is prohibited and they may not be possessed on board a 
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	(vii) [(viii)] Lakes Athens (Henderson County), Bastrop (Bastrop County), [Buescher State Park (Bastrop County),] Houston County (Houston County), Joe Pool (Dallas, Ellis, and Tar-rant counties), Lady Bird (Travis County), Murvaul (Panola County), Pinkston (Shelby County), Timpson (Shelby County), Walter E. Long (Travis County), and Wheeler Branch (Somervell County). (I) -(III) (No change.) (viii) [(ix)] Lakes Fayette County (Fayette County), Fork (Wood Rains and Hopkins counties), [Gibbons Creek Reservoir 
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	graph is 5 fish (all species combined), to include not more than 1 black bass (Micropterus spp.) of greater than 14 inches in length. (A) All CFLs; (B) Brushy Creek (Williamson County) from the Brushy Creek Reservoir dam downstream to the Williamson/Milam county line; (C) Canyon Lake Project #6 (Lubbock County); (D) Deputy Darren Goforth Park Lake (Harris County); (E) Elm (Fort Bend County); (F) Tucker Lake (Stephens and Palo Pinto counties); (G) North Concho River (Tom Green County) from O.C. Fisher Dam to
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	(v) (No change.) (K) -(N) (No change.) The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 6, 2023. TRD-202300507 James Murphy General Counsel Texas Parks and Wildlife Department Earliest possible date of adoption: March 19, 2023 For further information, please call: (512) 389-4775 ♦ ♦ ♦ CHAPTER 65. WILDLIFE SUBCHAPTER N. MIGRATORY GAME BIRD PROCLAMATION 31 TAC §§
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	use and enjoyment of the public, consistent with the principles of sound biological management. Under the provisions of Government Code, Chapter 2006, a state agency must prepare an economic impact statement and a regulatory flexibility analysis for a rule that may have an adverse economic effect on small businesses, micro-businesses, or rural communities. As required by Government Code, §2006.002(g), the Office of the Attorney General has prepared guidelines to as-sist state agencies in determining a propo
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	§65.314. Doves (Mourning, White-Winged, White-Tipped, White-Fronted Doves). (a) (No change.) (b) Seasons; Daily Bag Limits. (1) North Zone. (A) Dates: September 1 -November 12, 2023 and De-cember 15-31, 2023 [September 1 -November 13, 2022 and December 17, 2022 -January 1, 2023]. (B) (No change.) (2) Central Zone. (A) Dates: September 1 -October 29, 2023 and Decem-ber 15, 2023 -January 14, 2024 [September 1 -October 30, 2022 and December 17, 2022 -January 15, 2023.] (B) (No change.) (3) South Zone and Speci

	(a) (No change.) (b) Season dates and bag limits. (1) Western Zone. (A) Light geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for light geese is 10, and there is no possession limit. (B) Dark geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for dark geese is five, to include no more than two white-fronted geese. (2) Eastern Zone. (A) Light geese: November 4, 2023 -January 28, 2024 [November 5, 2022 -Januar
	(a) (No change.) (b) Season dates and bag limits. (1) Western Zone. (A) Light geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for light geese is 10, and there is no possession limit. (B) Dark geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for dark geese is five, to include no more than two white-fronted geese. (2) Eastern Zone. (A) Light geese: November 4, 2023 -January 28, 2024 [November 5, 2022 -Januar
	(a) (No change.) (b) Season dates and bag limits. (1) Western Zone. (A) Light geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for light geese is 10, and there is no possession limit. (B) Dark geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for dark geese is five, to include no more than two white-fronted geese. (2) Eastern Zone. (A) Light geese: November 4, 2023 -January 28, 2024 [November 5, 2022 -Januar
	(a) (No change.) (b) Season dates and bag limits. (1) Western Zone. (A) Light geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for light geese is 10, and there is no possession limit. (B) Dark geese: November 4, 2023 -February 4, 2024 [November 5, 2022 -February 5, 2023]. The daily bag limit for dark geese is five, to include no more than two white-fronted geese. (2) Eastern Zone. (A) Light geese: November 4, 2023 -January 28, 2024 [November 5, 2022 -Januar



	(B) (No change.) (3) South Duck Zone: (A) season dates: October 28-29, 2023 [October 29 -30, 2022]; (B) (No change.) (b) Special Active-Duty Military and Military Veteran Migra-tory Game Bird Season. (1) -(2) (No change.) (3) Season Dates and Bag Limits. (A) HPMMU: (i) season dates: October 21-22, 2023 [October 22 -23, 2022]; (ii) (No change.) (B) North Duck Zone: (i) season dates: November 4-5, 2023 [November 5 -6, 2022]; (ii) (No change.) (C) South Duck Zone: (i) season dates: October 28-29, 2023 [October
	(B) (No change.) (3) South Duck Zone: (A) season dates: October 28-29, 2023 [October 29 -30, 2022]; (B) (No change.) (b) Special Active-Duty Military and Military Veteran Migra-tory Game Bird Season. (1) -(2) (No change.) (3) Season Dates and Bag Limits. (A) HPMMU: (i) season dates: October 21-22, 2023 [October 22 -23, 2022]; (ii) (No change.) (B) North Duck Zone: (i) season dates: November 4-5, 2023 [November 5 -6, 2022]; (ii) (No change.) (C) South Duck Zone: (i) season dates: October 28-29, 2023 [October


	(c) Snipe may be taken in any county of this state during the season established by this subsection. (1) Season dates: November 4, 2023 -February 18, 2024 [November 5, 2022 -February 19, 2023]. (2) (No change.) (d) Woodcock may be taken in any county of this state during the season established by this subsection. (1) Season dates: December 18, 2023 -January 31, 2024 [December 18, 2022 -January 31, 2023]. (2) (No change.) §65.320. Extended Falconry Seasons. It is lawful to take the species of migratory birds
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	are codified in Texas Administrative Code (TAC), Title 40, Part 1, and will be repealed or administratively transferred to 26 TAC, Health and Human Services, as appropriate. Until such action is taken, the rules in Title 40, Part 1 govern functions previously performed by DADS that have transferred to HHSC. Texas Government Code §531.0055, requires the Executive Commis-sioner of HHSC to adopt rules for the operation and provision of services by the health and human services system, including rules in Title 
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	(4) the proposed repeals will not affect fees paid to HHSC; (5) the proposed repeals will not create new rules; (6) the proposed repeals will repeal existing rules; (7) the proposed repeals will not change the number of individu-als subject to the repeals; and (8) the proposed repeals will not affect the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or ru
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	marked, shipped, or emailed before midnight on the following business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 22R074" in the subject line. STATUTORY AUTHORITY The proposed repeals are authorized by Texas Government Code §531.0055, which provides that the Executive Commis-sioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Government Code §531.021, which provides HHSC with the authorit
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