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As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for October 30, 2023

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2024, Patrick D. Sturdivant of San Antonio, Texas (replac-
ing April S. Pollreisz of Amarillo, who no longer qualifies).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2025, Jennifer R. Clouse of Temple, Texas (Ms. Clouse is
being reappointed).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2025, Gennadiy Goldenshteyn of Dallas, Texas (Mr. Gold-
enshteyn is being reappointed).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2026, Norine J. Gill of Taylor Lake Village, Texas (replac-
ing Rodrick D. Robinson of McKinney, whose term expired).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2026, Michelle L. Harper of San Marcos, Texas (replacing
Lindsey R. Geeslin of Lorena, whose term expired).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2026, Kiffany D. Jefferson of Rowlett, Texas (replacing
Erin "Amanda" Bowdoin of Forney, whose term expired).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2026, Emily R. Heise Robinson of Pflugerville, Texas (Ms.
Robinson is being reappointed).

Appointed to the Rehabilitation Council of Texas for a term to expire
October 29, 2026, Jordan C. Smelley of Burleson, Texas (pursuant to
the U.S. Rehabilitation Act).

Greg Abbott, Governor
TRD-202304039

¢ ¢ L
Proclamation 41-4080
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, is-
sued a disaster proclamation on August 11, 2023, certifying that wild-
fires that began on July 24, 2023, posed an imminent threat of wide-
spread or severe damage, injury, or loss of life or property in several
counties; and

WHEREAS, the Texas Division of Emergency Management has
confirmed that those same wildfire conditions continue to exist in
these and other counties in Texas, with the exception of Anderson,
Andrews, Angelina, Aransas, Austin, Bandera, Bastrop, Bee, Blanco,
Bosque, Bowie, Brazoria, Brown, Burleson, Caldwell, Calhoun,
Cass, Chambers, Cherokee, Colorado, Comanche, Concho, Cottle,
Crane, Crosby, Dallas, Delta, DeWitt, Ellis, Erath, Falls, Fisher, Fort
Bend, Franklin, Freestone, Frio, Gaines, Galveston, Gillespie, Goliad,
Gonzales, Grayson, Grimes, Hardeman, Hardin, Harris, Harrison,
Hays, Henderson, Hill, Hopkins, Houston, Howard, Hunt, Jackson,

Jefferson, Jim Wells, Johnson, Jones, Kaufman, Kerr, Kimble, Lamar,
Lee, Leon, Liberty, Limestone, Llano, Loving, Lynn, Madison, Mar-
ion, Mason, Matagorda, McCulloch, McLennan, Menard, Midland,
Milam, Montague, Montgomery, Morris, Nacogdoches, Navarro,
Nueces, Panola, Polk, Rains, Real, Red River, Robertson, Rusk, San
Augustine, San Jacinto, Schleicher, Shelby, Smith, Tarrant, Taylor,
Torn Green, Travis, Trinity, Upshur, Uvalde, Van Zandt, Victoria,
Walker, Waller, Washington, Wharton, Williamson, and Wood Coun-
ties;

NOW, THEREFORE, in accordance with the authority vested in me
by Section 418.014 of the Texas Government Code, I do hereby amend
and renew the aforementioned proclamation and declare a disaster
in Archer, Armstrong, Atascosa, Bailey, Baylor, Bell, Bexar, Bor-
den, Brazos, Brewster, Briscoe, Brooks, Burnet, Calhoun, Callahan,
Cameron, Castro, Clay, Cochran, Coke, Coleman, Collin, Comal,
Cooke, Coryell, Crockett, Culberson, Denton, Dickens, Dimmit,
Donley, Duval, Eastland, Ector, Edwards, El Paso, Fannin, Fayette,
Garza, Glasscock, Gregg, Guadalupe, Hale, Hall, Hamilton, Haskell,
Hemphill, Hidalgo, Hood, Hudspeth, Jack, Jasper, Jeff Davis, Jim
Hogg, Karnes, Kendall, Kenedy, King, Kinney, Kleberg, Knox,
La Salle, Lamb, Lampasas, Lavaca, Lipscomb, Live Oak, Martin,
Maverick, Medina, Mills, Mitchell, Moore, Newton, Nolan, Oldham,
Orange, Palo Pinto, Parker, Pecos, Potter, Presidio, Randall, Reagan,
Reeves, Refugio, Roberts, Rockwall, Runnels, Sabine, San Patricio,
San Saba, Scurry, Shackelford, Sherman, Somervell, Starr, Stephens,
Stonewall, Sutton, Terrell, Throckmorton, Tyler, Upton, Val Verde,
Ward, Webb, Wheeler, Wichita, Wilbarger, Willacy, Wilson, Winkler,
Wise, Yoakum, Young, Zapata, and Zavala Counties.

Pursuant to Section 418.017 of the Texas Government Code, I authorize
the use of all available resources of state government and of political
subdivisions that are reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the Texas Government Code, any reg-
ulatory statute prescribing the procedures for conduct of state business
or any order or rule of a state agency that would in any way prevent,
hinder, or delay necessary action in coping with this disaster shall be
suspended upon written approval of the Office of the Governor. How-
ever, to the extent that the enforcement of any state statute or admin-
istrative rule regarding contracting or procurement would impede any
state agency's emergency response that is necessary to protect life or
property threatened by this declared disaster, I hereby authorize the
suspension of such statutes and rules for the duration of this declared
disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 26th day of October, 2023.

Greg Abbott, Governor
TRD-202303946

¢ ¢ ¢

GOVERNOR November 10, 2023 48 TexReg 6503
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THE c ATTORNEY

GENERAL

The Texas Register publishes summaries of the following: Requests for
Opinions, Opinions, and Open Records Decisions.
An index to the full text of these documents is available on the Attorney

General’s website at https://www.texas.attorneygeneral.gov/attorney-general-opinions. For information about pending

requests for opinions, telephone (512) 463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of
his responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state
officials. The Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not
write legal opinions for private individuals or for any officials other than those specified by statute. (Listing of authorized
requestors: https://www.texasattorneygeneral.gov/attorney-general-opinions.)

Requests for Opinions
RQ-0518-KP
Requestor:

Mr. Dwayne Gott, CPA
Liberty County Auditor
310 Main Street
Liberty, Texas 77575

Re: Authority of a county commissioners court to adopt a policy pro-
hibiting use of county-owned law enforcement vehicles in the perfor-
mance of private security jobs outside the county (RQ-0518-KP)

Briefs requested by November 27, 2023

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.

TRD-202304025

Austin Kinghorn

General Counsel

Office of the Attorney General
Filed: October 31, 2023

¢ ¢ ¢
Opinions
Opinion No. AC-0001
The Honorable Dee Hobbs

Williamson County Attorney
405 M.L.K. Street, #7
Georgetown, Texas 78626

Re: Whether, under Texas Constitution article X VI, section 40, a state
employee receiving all or part of their compensation from state funds
may also receive compensation as an elected member of the Hutto City
Council (RQ-0498-KP)

SUMMARY

Article XVI, subsection 40(b) of the Texas Constitution prohibits a
state employee who receives all or part of their compensation from
state funds from receiving a salary for serving as an elected member
of the Hutto City Council. As the Hutto City Council has construed
the per-meeting payment provided by subsection 3.04(b) of the Hutto
City Charter to constitute "salary" under article XVI, subsection 40(b),
a state employee serving as a council member must decline the charter's
salary payment in order to comply with article XVI, subsection 40(b).

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-202304014

Austin Kinghorn

General Counsel

Office of the Attorney General

Filed: October 30, 2023

¢ ¢ ¢

ATTORNEY GENERAL November 10, 2023 48 TexReg 6505
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PROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 18. GENERAL RULES
CONCERNING REPORTS
1 TAC §18.10

The Texas Ethics Commission (the Commission) proposes
amendments to Texas Ethics Commission Rules in Chapter
18. Specifically, the Commission proposes amendments to
§18.10, regarding Guidelines for Substantial Compliance for a
Corrected/Amended 8-day Pre-election Report.

This proposal amends the rules used to determine whether an
otherwise timely filed 8-day pre-election report will be considered
late by virtue of correction. If a filer makes a correction to an
8-day pre-election report, the law requires the Commission to
review the correction to see if the report substantially complied
with the law as originally filed. Tex. Gov't Code § 571.0771(c).
If a substantial correction is made to the report, the report is
considered filed as of the day of the correction. Since 8-day
reports are subject to an accruing penalty of $500 for the first day
late and $100 for each additional day after that up to $10,000,
a voluntary correction to an 8-day pre-election report can trigger
substantial fines. The filer must also affirm that the report was
filed in good faith and within 14 business days of learning of the
error or omission for the correction not to trigger a late penalty.
Id.

The 8-day reports are considered "critical" reports which provide
voters important information immediately before an election. The
law is designed to prevent a filer from filing an incomplete or inac-
curate report only to correct it later while evading any late filing
penalty. However, the Commission has an interest in encour-
aging voluntary corrections to good-faith errors or omissions in
reports. Knowing that a correction may trigger a hefty fine could
dissuade some filers from correcting their reports. The proposed
rule amendment attempts to strike a balance of encouraging cor-
rections for good-faith mistakes while preventing a person from
filing an inaccurate or incomplete report before an election.

The Commission currently decides whether a report substan-
tially complied as originally filed by using TEC Rule 18.10. If
a corrected 8-day report is determined to be late by virtue of cor-
rection, a filer may request that the fine be waived or reduced.
TEC Rule 18.10 provides a special set of criteria for reductions
or waivers of fines of 8-day reports that are late due to correc-
tion. The general rules for late reports, TEC Rule §18.23 through
18.26, are also applied to 8-day reports that are considered late
due to correction. The filer is given the more generous outcome.

The proposed amendment raises the monetary threshold of what
would constitute a substantial correction. It also moves criteria
that would qualify a corrected report or a waiver into the deter-
mination of whether the report will be considered late because
of the correction. This provides a filer the waiver it would be en-
titled to under the current rules without having to file an affidavit
of defense.

This proposal is submitted concurrently with the proposed repeal
of §18.11, regarding Guidelines for Waiver or Reduction of a Late
Fine for a Corrected/Amended 8-day Pre-election Report, so that
waivers or reductions will be determined by the general rules for
late reports. This will clear up the ambiguity as to which set of
rules apply and create a simpler, more uniform set of rules for
late reports.

James Tinley, General Counsel, has determined that for the first
five-year period the proposed amended rule is in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the proposed amended rule.

The General Counsel has also determined that for each year
of the first five years the proposed amended rule is in effect,
the public benefit will be consistency and clarity in the Commis-
sion's rules regarding late fines for 8-day pre-election reports.
There will not be an effect on small businesses, microbusinesses
or rural communities. There is no anticipated economic cost to
persons who are required to comply with the proposed amended
rule.

The General Counsel has determined that during the first five
years that the proposed amended rule is in effect, it will not: cre-
ate or eliminate a government program; require the creation of
new employee positions or the elimination of existing employee
positions; require an increase in future legislative appropriations
to the agency; require an increase or decrease in fees paid to the
agency; expand, limit, or repeal an existing regulation; create a
new regulation; increase or decrease the number of individuals
subject to the rules' applicability; or positively or adversely affect
this state's economy.

The Commission invites comments on the proposed amended
rule from any member of the public. A written statement should
be emailed to public_comment@ethics.state.tx.us, or mailed
or delivered to J.R. Johnson, Executive Director, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070. A
person who wants to offer spoken comments to the Commis-
sion concerning the proposed amended rule may do so at
any Commission meeting during the agenda item relating to
the proposed amended rule. Information concerning the date,
time, and location of Commission meetings is available by
telephoning (512) 463-5800 or on the Commission's website at
www.ethics.state.tx.us.

PROPOSED RULES November 10, 2023 48 TexReg 6507
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The amended rule is proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed amended rule affects Title 15 of the Election Code
and Chapter 571 of the Government Code.

$§18.10. Guidelines for Substantial Compliance for a Cor-
rected/Amended 8-day Pre-election Report.

(a) A corrected/amended 8-day pre-election report substan-
tially complies with the applicable law and will not be assessed a late
fine under §18.9 of this title (relating to Corrected/Amended Reports)
if:

(1) The original report was filed in good faith and the cor-
rected/amended report was filed not later than the 14th business day
after the date the filer learned of the errors or omissions; and

(2) The only corrections/amendments needed were to cor-
rect the following types of errors or omissions:

(A) atechnical, clerical, or de minimis error, including
a typographical error, that is not misleading and does not substantially
affect disclosure;

(B) an error in or omission of information that is solely
required for the commission's administrative purposes, including a re-
port type or filer identification number;

(C) an error that is minor in context and that, upon cor-
rection/amendment, does not result in changed monetary amounts or
activity disclosed, including a descriptive change or a change to the
period covered by the report;

(D) one or more errors in disclosing contributions that,
in total:

(i) do not exceed $3,000 [2,000]; or

(ii) do not exceed the lesser of 10% of the total con-
tributions on the corrected/amended report or $10,000;

(E) one or more errors in disclosing expenditures that,
in total:

(i) do not exceed $3,000 [2,000]; or

(i)  do not exceed the lesser of 10% of the total ex-
penditures on the corrected/amended report or $10,000;

(F) one or more errors in disclosing loans that, in total:
(i) do not exceed $3,000 [2,0606]; or

(i) do not exceed the lesser of 10% of the amount
originally disclosed or $10,000; or

(G) an error in the amount of total contributions main-
tained that:

(i) does not exceed $3,000 [250]; or

(ii)  does not exceed the lesser of 10% of the amount
originally disclosed or $10,000 [2;500].

(H) The only correction/amendment by a candidate or
officeholder was to add to or delete from the outstanding loans total an
amount of loans made from personal funds;

(I)  The only correction/amendment by a political com-
mittee was to add the name of each candidate supported or opposed by
the committee, when each name was originally disclosed on the appro-
priate schedule for disclosing political expenditures;

(J) The only correction/amendment was to disclose the
actual amount of a contribution or expenditure, when:

(i) the amount originally disclosed was an overesti-

mation;

(i) _the difference between the originally disclosed
amount and the actual amount did not vary by more than 10%; and

(iii) the original report clearly included an explana-
tion of the estimated amount disclosed and the filer's intention to file a
correction/amendment as soon as the actual amount was known; or

(K) The only correction/amendment was to delete a du-
plicate entry.
(b) The executive director shall determine whether an 8-day

pre-election report as originally filed substantially complies with ap-
plicable law by applying the criteria provided in this section.

(c) In this section, "8-day pre-election report" means a report
due eight days before an election filed in accordance with the require-
ments of §§20.213(d), 20.325(e), or 20.425(d) of this title (relating to a
candidate, a specific-purpose committee, or a general-purpose commit-
tee, respectively) and §§254.064(c), 254.124(c), or 254.154(c) of the
Election Code (relating to a candidate, a specific-purpose committee,
or a general-purpose committee, respectively).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303948

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 463-5800

¢ ¢ ¢

1 TAC §18.11

The Texas Ethics Commission (the Commission) proposes the
repeal of a rule in Texas Ethics Commission Chapter 18. Specif-
ically, the Commission proposes the repeal of §18.11, regard-
ing Guidelines for Waiver or Reduction of a Late Fine for a Cor-
rected/Amended 8-day Pre-election Report.

This proposal, along with the amendments to §18.10 which are
submitted concurrently with this proposal, amends the rules used
to determine whether an otherwise timely filed 8-day pre-elec-
tion report will be considered late by virtue of correction. This
proposal repeals TEC Rule §18.11 so that waivers or reductions
will be determined by the general rules for late reports. This will
clear up the ambiguity as to which set of rules apply and create
a simpler, more uniform set of rules for late reports.

James Tinley, General Counsel, has determined that for the first
five-year period the proposed repealed rule is in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the proposed repealed rule.

The General Counsel has also determined that for each year
of the first five years the proposed repealed rule is in effect, the
public benefit will be consistency and clarity in the Commission’s
rules regarding late fines for campaign finance reports. There
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will not be an effect on small businesses, microbusinesses or ru-
ral communities. There is no anticipated economic cost to per-
sons who are required to comply with the proposed repealed
rule.

The General Counsel has determined that during the first five
years that the proposed repealed rule is in effect, it will not: cre-
ate or eliminate a government program; require the creation of
new employee positions or the elimination of existing employee
positions; require an increase in future legislative appropriations
to the agency; require an increase or decrease in fees paid to the
agency; expand, limit, or repeal an existing regulation; create a
new regulation; increase or decrease the number of individuals
subject to the rules' applicability; or positively or adversely affect
this state's economy.

The Commission invites comments on the proposed repealed
rules from any member of the public. A written statement should
be emailed to public_comment@ethics.state.tx.us, or mailed
or delivered to J.R. Johnson, Executive Director, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070. A
person who wants to offer spoken comments to the Com-
mission concerning the proposed repealed rule may do so at
any Commission meeting during the agenda item relating to
the proposed repealed rule. Information concerning the date,
time, and location of Commission meetings is available by
telephoning (512) 463-5800 or on the Commission’s website at
www.ethics.state.tx.us.

The repealed rule is proposed under Texas Government Code
§571.062, which authorizes the Commission to adopt rules to
administer Title 15 of the Election Code and Chapter 571 of the
Government Code.

The proposed repealed rule affects Title 15 of the Election Code
and Chapter 571 of the Government Code

$§18.11.  Guidelines for Waiver or Reduction of a Late Fine for a Cor-
rected/Amended §-day Pre-election Report.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303947

James Tinley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 463-5800

¢ ¢ ¢
TITLE 7. BANKING AND SECURITIES

PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 12. LOANS AND INVESTMENTS
SUBCHAPTER A. LENDING LIMITS
7 TAC §§12.2, 12.3, 12.6, 12.11, 12.12

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes

to amend Subchapter A of Chapter 12 of Title 7 of the Texas Ad-
ministrative Code, concerning loans and investments by state
banks. The amended rules are proposed to conform the rules
to changes in applicable Texas law, federal regulation, and ac-
counting standards.

Subchapter A of Chapter 12 governs lending limits for state
banks as required by the Texas Finance Code (Finance Code).
Section 12.2 provides various definitions for Subchapter A
that incorporate various concepts and standards from other
state laws and from federal banking regulations and generally
accepted accounting standards to ensure clear, consistent, and
fair regulation with minimal additional burden. Certain citations
in Section 12.2 to Texas laws, federal regulations, and Financial
Accounting Standards Board are no longer correct and need to
be updated. Although the citations for those other requirements
have changed, the substance of those requirements have not
materially changed. In addition, state banks are already subject
to these other requirements as currently in effect.

Section 12.6 of Subchapter A indicates that a state bank has the
option of obtaining an opinion from the Texas Attorney General
about the applicability of the Finance Code's lending limit to loans
guaranteed by various government agencies. However, Section
402.042 of the Texas Government Code does not permit a state
bank to request such an opinion. This reference should be re-
moved from the lending limit rules.

Section 12.6 of Subchapter A also indicates that the department,
rather than the Banking Commissioner (commissioner), should
make certain determinations for whether temporary purchases of
mortgages by state banks are subject to the lending limit. This
is inconsistent with other provisions of Subchapter A, which pro-
vide that the commissioner should make similar determinations
rather than the department. This should be made consistent by
amending this rule to require the commissioner to make this de-
termination.

For the particular sections of Subchapter A being amended for
other reasons, some minor stylistic edits are made to improve
clarity and consistency within Chapter 12.

Jared Whitson, Director of Bank and Trust Supervision, has de-
termined that for the first five years the proposed amended rules
are in effect, there will be no foreseeable increases or reductions
in costs or other fiscal implications to state or local government
as a result of enforcing or administering the rules as amended.

Director Whitson has further determined that for the first five
years the proposed amended rules are in effect, the public ben-
efit anticipated from enforcing the rules is ensuring that the Fi-
nance Code lending limits and other lending laws will be en-
forced for the benefit of borrowers, banks, and bank depositors
and shareholders in a manner that is clear and not unnecessar-
ily complex for state banks, and consistent with applicable Texas
law, federal regulations, and accounting standards.

Director Whitson has also determined that for the first five years
the proposed amended rules are in effect the economic costs to
persons required to comply with the rules as proposed will be
unchanged from the costs required under these rules as they
currently exist.

In addition, Director Whitson has determined that for the first five
years the proposed amended rules are in effect, the rules will
not: create or eliminate a government program; require the cre-
ation of new department employee positions or the elimination
of existing agency employee positions; require an increase or
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decrease in future legislative appropriations to the department;
require an increase or decrease in fees paid to the department;
create a new regulation; or increase or decrease the number of
individuals subject to the rules' applicability.

Finally, Director Whitson has determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities from the proposed amended rules and no
difference in the cost of compliance for these entities.

To be considered, comments on the proposed amendments
must be submitted to the department in writing no later than
5:00 p.m. on December 11, 2023. Comments should be
addressed to General Counsel, Texas Department of Banking,
Legal Division, 2601 North Lamar Boulevard, Suite 300, Austin,
Texas 78705-4294. Comments may also be submitted by email
to legal@dob.texas.gov.

This proposal is made under the authority of Finance Code
§11.301 which authorizes the commission to adopt rules ap-
plicable to state banks, and Finance Code, §31.003, which
authorizes the commission to adopt rules necessary to preserve
or protect the safety and soundness of state banks.

This proposal affects the statutes administered and enforced by
the department's commissioner with respect to state banks, con-
tained in Finance Code, Subtitle A. No other statute is affected
by this proposal.
§12.2.  Definitions.
Definitions in the Finance Code, Title 3, Subtitles A and G, are incor-
porated herein by reference. As used in this subchapter and in Finance
Code, Chapter 34, concerning investments and loans, the following
words and terms shall have the following meanings, unless the con-
text clearly indicates otherwise.

(1)-(3) (No change.)

(4) Credit derivative--As defined in 12 C.F.R. §324.2 (or
12 C.F.R. §217.2 in the case of a bank that is a member of the Federal
Reserve System) [§2 of the federal eapital adequacy guidelines].

(5) - (6) (No change.)

(7) Eligible credit derivative--A single-name credit deriva-
tive or a standard, non-tranched index credit derivative provided that:

(A) the derivative contract meets the requirements of an
eligible guarantee, as defined in 12 C.F.R. §324.2 (or 12 C.F.R. §217.2
in the case of a bank that is a member of the Federal Reserve System)

[§2 of the federal capital adequaey guidelines], and has been confirmed

by the protection purchaser and the protection provider;

(B) any assignment of the derivative contract has been
confirmed by all relevant parties;

(C) if the credit derivative is a credit default swap, the
derivative contract includes the following credit events:

(i) failure to pay any amount due under the terms
of the reference exposure, subject to any applicable minimal payment
threshold that is consistent with standard market practice and with a
grace period that is closely in line with the grace period of the reference
exposure; and

(i) bankruptcy, insolvency, restructuring (for oblig-
ors not subject to bankruptcy or insolvency), or inability of the obligor
on the reference exposure to pay its debts, or its failure or admission
in writing of its inability generally to pay its debts as they become due,
and similar events;

(D) the terms and conditions dictating the manner in
which the derivative contract is to be settled are incorporated into the
contract;

(E) ifthe derivative contract allows for cash settlement,
the contract incorporates a robust valuation process to estimate loss
with respect to the derivative reliably and specifies a reasonable period
for obtaining post-credit event valuations of the reference exposure;

(F) ifthe derivative contract requires the protection pur-
chaser to transfer an exposure to the protection provider at settlement,
the terms of at least one of the exposures that is permitted to be trans-
ferred under the contract provides that any required consent to transfer
may not be unreasonably withheld; and

(G) if the credit derivative is a credit default swap, the
derivative contract clearly identifies the parties responsible for deter-
mining whether a credit event has occurred, specifies that this determi-
nation is not the sole responsibility of the protection provider, and gives
the protection purchaser the right to notify the protection provider of
the occurrence of a credit event.

(8) (No change.)

ings-Based and Advanced Measurement Approaches.” codified as Ap-
pendix D to 12 CER- part 325 (or Appendix F to 12 CER. part 208 in
the ease of a bank that is a member of the Federal Reserve System)]

[(10) Federal risk-based capital standards--The federal sys-
tem for ealeulating a bank's equity eapital and its specified compeonents;
set forth in Appendix A to 12 CER- part 325 (or Appendix A to 12
CER- part 208 in the case of a bank that is a member of the FEederal
Reserve System)-}

(9) [ED] Qualifying central counterparty--As defined in
12 C.F.R. §217.2 in the case of a bank that is a member of the Fed-
eral Reserve System)324.2 (or 12 C.F.R. §217.2 in the case of a bank
that is a member of the Federal Reserve System) [§2 of the federal eap-
ital adequacy guidelines].

(10) [(2)] Qualifying master netting agreement--As de-
fined in 12 C.F.R. §324.2 (or 12 C.F.R. §217.2 in the case of a bank that
is a member of the Federal Reserve System) [§2 of the federal eapital

adequaey guidelines].

(11) [€3)] Sale of federal funds--A transaction between
depository institutions involving the transfer of immediately available
funds resulting from credits to deposit balances at Federal Reserve
Banks, or from credits to new or existing deposit balances due from
a correspondent depository institution.

(12) [E4)] Securities financing transaction--A repurchase
agreement, reverse repurchase agreement, securities lending transac-
tion, or securities borrowing transaction.

(13) [E5)] Tier 1 capital--A state bank's unimpaired capital
and surplus. A state bank's Tier 1 capital is calculated under 12 C.F.R.
part 324 (or 12 C.F.R. part 217 in the case of a bank that is a member of
the Federal Reserve System) [the federal risk-based eapital standards],
is reported in the bank's most recent call report, and is periodically
re-calculated as provided by §12.11 of this title (relating to Calculation
of Lending Limit).

(14) [(46)] Unimpaired capital and surplus--A state bank's
core capital, equal to its Tier 1 capital calculated under 12 C.F.R. part
324 (or 12 C.F.R. part 217 in the case of a bank that is a member of
the Federal Reserve System) [the federal risk-based eapital standards],
and referred to as Tier 1 capital in this chapter.
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$12.3.  Loans and Extensions of Credit.
(a) (No change.)

(b) Loans or extensions of credit for purposes of the Finance
Code, §34.201, and this subchapter do not include:

(1) funds advanced to or for the benefit of a borrower by a
bank for taxes or insurance associated with collateral security for a loan
or extension of credit, as well as funds advanced for utilities, security,
and maintenance expenses associated with real property securing a loan
or extension of credit, but only if necessary to preserve the value of
the real property or other collateral security and consistent with safe
and sound banking practices, provided the bank maintains sufficient
records to demonstrate the necessity of the advance, and such advances
are included in loans and extensions of credit thereafter until repaid for
the purpose of determining whether additional loans or extensions of
credit to the same borrower may be made within applicable lending
limits;

(2) accrued and discounted interest on an existing loan or
extension of credit, including interest that has been capitalized from
prior notes and interest that has been advanced under terms and condi-
tions of a loan agreement;

(3) thatportion of a loan or extension of credit sold as a par-
ticipation by a bank on a nonrecourse basis, provided the participation
results in a pro rata sharing of credit risk proportionate to respective
interests of the originating and participating lenders, except that:

(A) notwithstanding any requirement of Financial Ac-
counting Standard Board Accounting Standard Codification Topic 860,
Transfers and Servicing [Statement of Einancial Accounting Standards
Ne- 166 (Finaneial Accounting Standards Bd: 2009)], for lending limit
purposes, if the participation agreement provides that repayment must
be applied first to the portions sold, a pro rata sharing will be considered
to exist only if, in the event of default or comparable event provided in
the agreement, the participants share in all subsequent repayments and
collections in proportion to their actual percentage participation at the
time of the occurrence of the event;

(B) ifthe originating bank funds the entire loan, the par-
ticipants must be contractually obligated to remit their portion to the
bank before the close of business (the time at which the bank closes its
accounting records for the business day) on the next business day of
the originating bank or its portion funded by the originating bank will
be considered a loan by the originating bank to the borrower;

(C) inthe case of a participation sold in an existing loan,
the amount of the participation may not be subtracted from the out-
standing loans and extensions of credit of the originating bank until the
proceeds of sale are in the possession of the originating bank; and

(D) a loan participation agreement that provides for
weekly settlement of amounts due to and from the participants meets
the requirements of this paragraph if the outstanding balance to the
borrower from the originating bank does not at any time exceed the
bank's legal lending limit;

(4) an advance against uncollected funds in the normal
course of collection pursuant to the bank's availability schedule
issued in compliance with Regulation CC (12 C.F.R. §229.1 et seq.),
including the amount of an item that must be credited to the customer
under the bank's availability schedule but remains uncollected and
unreturned because of a delay or defect in the collection system;

(5) the sale of Federal funds with a maturity of one day or
less, or Federal funds sold under a continuing contract, including con-
tracts that provide for weekly settlement if the parties have the contrac-
tual right to obtain their funds at maturity of each transaction;

(6) intra-day credit exposures arising from a derivative
transaction or a securities financing transaction;

(7) arenewal or restructuring of a nonconforming loan as a
new loan or extension of credit, subject to compliance with §12.10(b)
of this title (relating to Nonconforming Loans); and

(8) that portion of one or more loans or extensions of credit,
not to exceed 15% of the bank's Tier 1 capital, with respect to which
the bank has purchased protection in the form of a single-name eligible
credit derivative [that meets the requirements of {H122(a)(7) of this -
tle (relating to Definitions)] from an eligible protection provider if the
reference obligor is the same legal entity as the borrower in the loan or
extension of credit and the maturity of the protection purchased equals
or exceeds the maturity of the loan or extension of credit.

§12.6. Loans Not Subject to Lending Limits.
(a) - () (No change.)

(f) Government guaranteed loans. Pursuant to Finance Code,
§34.201(a)(8), a loan or extension of credit to a borrower is not subject
to the limitations of the Finance Code, §34.201, or this subchapter to
the extent secured by unconditional takeout commitments, insurance,
or guarantees of a governmental entity described in subsection (c) or (e)
of this section, provided the commitment or guarantee is payable only
in cash or its equivalent. If the purchasing, insuring, or guaranteeing
entity is described in subsection (c) of this section, the lending bank
must obtain an opinion of counsel [er the epinion of the attorney gen-
eral] that the unconditional takeout commitment, insurance, or guar-
antee is a valid and enforceable general obligation of the purchasing,
insuring, or guaranteeing entity. A takeout commitment, insurance,
or guarantee is considered unconditional if the protection afforded the
bank is not substantially diminished or impaired if loss should result
from factors beyond the bank's control. Protection against loss is not
materially diminished or impaired by procedural requirements such as
an agreement to pay on the obligation only in the event of default, in-
cluding default over a specific period of time, a requirement that notifi-
cation of default be given within a specific period after its occurrence,
or a requirement of good faith on the part of the bank.

(g) Loans secured by segregated deposit accounts. Pursuant
to the Finance Code, §34.201(a)(10), loans or extensions of credit are
not subject to the limitations of the Finance Code, §34.201, and this
subchapter to the extent secured by a segregated deposit account in the
lending bank, provided that:

(1) the lending bank has perfected its security interest in
the deposit under applicable law;

(2) if the deposit is eligible for withdrawal before the se-
cured loan matures, the bank establishes internal procedures to prevent
release of the security without the lending bank's prior consent; and

(3) ifthe deposit is denominated and payable in a currency
other than that of the loan or extension of credit that it secures, the
deposit currency is freely convertible to U.S. dollars, except that only
that portion of the loan or extension of credit that is fully secured by
the U.S. dollar value of the deposit qualifies for exception and only if
the lending bank establishes procedures to periodically revalue foreign
currency deposits to ensure that the loan or extension of credit remains
fully secured at all times.

(h) Discount of installment consumer paper.

(1) Loans and extensions of credit to one borrower arising
from the discount of negotiable or nonnegotiable installment consumer
paper that carries a full recourse endorsement or unconditional guar-
antee of payment by the person transferring the paper to the bank is
considered a loan or extension of credit to the transferor, as well as the
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maker, and subject to the general lending limit, except that the loan
or extension of credit will not be considered made to the transferor
to the extent the bank has met the requirements of the Finance Code,
§34.201(a)(11), and this subsection. If the transferor of the paper of-
fers only partial recourse to the bank, the exception provided by the
Finance Code, §34.201(a)(11), and this subsection is available only to
the extent of the total amount of paper the transferor may be obligated
to repurchase or has guaranteed. An unconditional guarantee may be in
the form of a repurchase agreement, separate guarantee agreement, or
other agreement having the same effect. A condition reasonably within
the power or control of the bank to perform will not render conditional
an otherwise unconditional guarantee.

(2) Inorder to claim the installment consumer paper excep-
tion under the Finance Code, §34.201(a)(11), and this subsection, the
bank must demonstrate its reliance on the maker of the paper by main-
taining records supporting the bank's independent credit analysis of the
maker's ability to repay the loan or extension of credit, maintained by
the bank or a third party that is contractually obligated to make those
records available for examination purposes, and a written certification
by an officer of the bank, specifically designated by the board of the
bank for this purpose, that the bank is relying primarily on the maker
for repayment of the loan or extension of credit and not on a full re-
course endorsement or unconditional guarantee by the transferor. If
installment consumer paper is purchased in substantial quantities, the
required records, evaluation, and certification must be in a form appro-
priate for the class and quantity of paper involved. The bank may use
sampling techniques, or other appropriate methods, to independently
verify the reliability of the credit information supplied by the seller.

(3) Asused in this subsection, a consumer is the end user of
a product, commodity, good, or service, whether leased or purchased,
but not a person who purchases products or commodities for the pur-
pose of resale or fabrication into goods for sale. Consumer paper in-
cludes paper relating to the lease or purchase of automobiles, mobile
homes, residences, office equipment, household items, tuition fees, in-
surance premiums, and other consumer items. Consumer paper also
includes paper relating to the lease or purchase of equipment for use
in manufacturing, farming, construction, or excavation, if the bank is
neither the lessor nor owner of the property.

(4) A bank may purchase and temporarily hold mortgages
for sale to investors in the secondary market, and consider the pur-
chases as loans to individual mortgagors rather than a mortgage ware-
house facility, by purchasing without recourse to the transferor or, if
purchased with recourse, by complying with this subsection. Whether
an actual purchase is considered to occur depends on both the nature
of the relationship established between the bank and other parties to
the contractual arrangements and on assessment of the economic sub-
stance of the transaction. Failure to meet any one of the criteria listed
below [applied by the department] does not necessarily result in char-
acterization of an ostensible purchase transaction as a mortgage ware-
house facility to the originator. In determining whether the economic
substance of a transaction constitutes a purchase, the banking commis-
sioner [department] will consider whether:

(A) provisions of the contractual arrangements govern-
ing the mortgage transfers consistently reflect a relationship of buyer
and seller between the bank and the transferor, and whether the bank
in fact acts as the owner of the mortgages;

(B) the bank obtains possession or control of the bearer
instruments conveying ownership, including the original note, deed of
trust, assignment from the transferor, and a power of attorney from the
transferor for instruments endorsed in blank, provided that possession
or control may also be established through safekeeping or custodial
arrangements between the bank and a third party agent or bailee;

(C) the bank takes possession or control of underlying
underwriting documents, provided that possession or control of the un-
derwriting documents by the investor is not inconsistent with charac-
terization of the bank as a purchaser and owner of the mortgages;

(D) the bank receives and controls the sales proceeds
when remitted from the investor;

(E) the bank demonstrates reliance on the maker by re-
viewing the credit quality and documentation underlying a mortgage
prior to committing to make the purchase, provided that a bank pur-
chasing mortgages in significant quantities may use sampling tech-
niques or other appropriate methods to independently verify the reli-
ability of the credit information supplied by the transferor;

(F) recourse and repurchase obligations of the trans-
feror are subject to conditions outside the control of the transferor,
such as a commitment to repurchase the mortgage if rejected by the
investor for reasons other than fraud or underwriting deficiency; and

(G) the bank earns interest on the mortgages according
to the interest rate on the face of each note rather than at a rate separately
negotiated with the transferor.

(i) (No change.)

§12.11.

(a) Calculation date. For purposes of determining compliance
with Finance Code, §34.201, and this subchapter, a state bank shall
determine its lending limit as of the most recent of the following dates:

Calculation of Lending Limit.

(1) the last day of the preceding calendar quarter; or

(2) the date on which there is a change in the bank's capi-
tal category for purposes of 12 U.S.C. §18310 [1834e] and 12 C.F.R.
§324.402 [§325-402] (or 12 C.E.R. §324.402 [CER §20832] in the case
of a bank that is a member of the Federal Reserve System).

(b) - (¢) (No change.)

§12.12.  Credit Exposure Arising from Derivative and Securities Fi-
nancing Transactions.

(a) (No change.)
(b) Derivative transactions.

(1) Non-credit derivatives. Subject to paragraphs (2) - (4)
of this subsection, a state bank shall calculate the credit exposure to
a counterparty arising from a derivative transaction by one of the fol-
lowing methods. Subject to paragraphs (3) and (4) of this subsection,
a bank shall use the same method for calculating counterparty credit
exposure arising from all of its derivative transactions.

(A) Model method.

(i) Credit exposure. The credit exposure of a deriva-
tive transaction under the model method is equal to the sum of the cur-
rent credit exposure of the derivative transaction and the potential fu-
ture credit exposure of the derivative transaction.

(ii) Calculation of current credit exposure. A bank
shall determine its current credit exposure by the mark-to-market value
of the derivative contract. If the mark-to-market value is positive, then
the current credit exposure equals that mark-to-market value. If the
mark-to-market value is zero or negative, then the current credit expo-
sure is zero.

(iii)  Calculation of potential future credit exposure.
A bank shall calculate its potential future credit exposure by using an
internal model that has been approved in writing for purposes of 12
C.F.R. §324.132(d) (or 12 CFR §217.132(d) in the case of a bank that is
amember of the Federal Reserve System) [§32(d) of the federal eapital
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adequaey guidelines], provided that the bank notifies the commissioner
prior to its use for purposes of this section, or another model approved
by the department based on the views of the bank's primary federal
banking regulatory agency and any third party testing and evaluation
reports submitted to the commissioner. Any substantive revisions to
an internal model made after the bank has provided notice of its use,
or after the commissioner has approved the use of an alternate model,
must be approved by the commissioner before a bank may use the re-
vised model for purposes of this section.

(iv) Net credit exposure. A bank that calculates its
credit exposure by using the model method pursuant to this subpara-
graph may net credit exposures of derivative transactions arising under
the same qualifying master netting agreement.

(B) Conversion factor matrix method. The credit expo-
sure arising from a derivative transaction under the conversion factor
matrix method is equal to and will remain fixed at the potential future
credit exposure of the derivative transaction, which equals the product
of the notional amount of the derivative transaction and a fixed multi-
plicative factor determined by reference to Table 1 of this section.
Figure: 7 TAC §12.12(b)(1)(B) (No change.)

(C) Current exposure method. The credit exposure aris-
ing from a derivative transaction (other than a credit derivative trans-
action) under the current exposure method is calculated in the manner
provided by 12 C.F.R. §324.34(b)-(c) (or 12 C.F.R. §217.34(b)-(c) in
the case of a bank that is a member of the Federal Reserve System)

[§32(c)(5), (6) and (7) of the federal capital adequacy guidelines].

(2) Credit derivatives.

(A) Counterparty exposure.

(i) General rule. Notwithstanding paragraph (1) of
this subsection and subject to clause (ii) of this subparagraph, a state
bank that uses the conversion factor matrix method or the current ex-
posure method, or that uses the model method without entering an ef-
fective margining arrangement as defined in §12.2 of this title (relating
to Definitions), shall calculate the counterparty credit exposure arising
from credit derivatives entered by the bank by adding the net notional
value of all protection purchased from the counterparty on each refer-
ence entity.

(i) Special rule for certain effective margining
arrangements. A bank must add the effective margining arrangement
threshold amount to the counterparty credit exposure arising from
credit derivatives calculated under the model method. The effective
margining arrangement threshold is the amount under an effective
margining arrangement with respect to which the counterparty is not
required to post variation margin to fully collateralize the amount of
the bank's net credit exposure to the counterparty.

(B) Reference entity exposure. A state bank shall calcu-
late the credit exposure to a reference entity arising from credit deriva-
tives entered into by the bank by adding the net notional value of all
protection sold on the reference entity. A bank may reduce its expo-
sure to a reference entity by the amount of any eligible credit derivative
purchased on that reference entity from an eligible protection provider.

(3) Special rule for central counterparties. In addition to
amounts calculated under paragraphs (1) and (2) of this subsection, the
measure of counterparty exposure to a central counterparty must also
include the sum of the initial margin posted by the bank plus any con-
tributions made by it to a guaranty fund at the time such contribution is
made. However, this requirement does not apply to a bank that uses an
internal model pursuant to paragraph (1)(A) of this subsection if such
model reflects the initial margin and any contributions to a guaranty
fund.

(4) Mandatory or alternative use of method. The commis-
sioner may in the exercise of discretion require or permit a state bank
to use a specific method or methods set forth in this subsection to cal-
culate the credit exposure arising from all derivative transactions, from
any category of derivative transactions, or from a specific derivatives
transaction if the commissioner in the exercise of discretion finds that
such method is consistent with the safety and soundness of the bank.

(c) Securities financing transactions.

(1) In general. Except as provided by paragraph (2) of this
subsection, a state bank shall calculate the credit exposure arising from
a securities financing transaction by one of the following methods. A
state bank shall use the same method for calculating credit exposure
arising from all of its securities financing transactions.

(A) Model method. A state bank may calculate the
credit exposure of a securities financing transaction by using an inter-
nal model that has been approved in writing for purposes of 12 C.F.R.
§324.132(b) (or 12 CFR §217.132(b) in the case of a bank that is a
member of the Federal Reserve System) [§32(b) of the federal capital
adequaecy guidelines], provided that the bank notifies the commissioner
prior to its use for purposes of this section, or another model approved
by the department based on the views of the bank's primary federal
banking regulatory agency and any third party testing and evaluation
reports submitted to the commissioner. Any substantive revisions to
an internal model made after the bank has provided notice of its use,
or after the commissioner has approved the use of an alternate model,
must be approved by the commissioner before a bank may use the
revised model for purposes of this section.

(B) Basic method. A state bank may calculate the credit
exposure of a securities financing transaction as follows:

(i) Repurchase agreement. The credit exposure aris-
ing from a repurchase agreement shall equal and remain fixed at the
market value at execution of the transaction of the securities transferred
to the other party less cash received.

(i)  Securities lending.

(1) Cash collateral transactions. The credit expo-
sure arising from a securities lending transaction where the collateral
is cash shall equal and remain fixed at the market value at execution of
the transaction of securities transferred less cash received.

(II) Non-cash collateral transactions. The credit
exposure arising from a securities lending transaction where the col-
lateral is other securities shall equal and remain fixed as the product
of the higher of the two haircuts associated with the two securities, as
determined by reference to Table 2 of this section, and the higher of
the two par values of the securities. Where more than one security is
provided as collateral, the applicable haircut is the higher of the haircut
associated with the security lent and the notional-weighted average of
the haircuts associated with the securities provided as collateral.

(iii) Reverse repurchase agreements. The credit ex-
posure arising from a reverse repurchase agreement shall equal and re-
main fixed as the product of the haircut associated with the collateral
received, as determined by reference to Table 2 of this section, and the
amount of cash transferred.

(iv)  Securities borrowing.

(I) Cash collateral transactions. The credit expo-
sure arising from a securities borrowed transaction where the collateral
is cash shall equal and remain fixed as the product of the haircut on the
collateral received, as determined by reference to Table 2 of this sec-
tion, and the amount of cash transferred to the other party.

PROPOSED RULES November 10, 2023 48 TexReg 6513



(II) Non-cash collateral transactions. The credit
exposure arising from a securities borrowed transaction where the col-
lateral is other securities shall equal and remain fixed as the product
of the higher of the two haircuts associated with the two securities, as
determined by reference to Table 2 of this section, and the higher of
the two par values of the securities. Where more than one security is
provided as collateral, the applicable haircut is the higher of the haircut
associated with the security borrowed and the notional-weighted aver-
age of the haircuts associated with the securities provided as collateral.
Figure: 7 TAC §12.12(c)(1)(B)(iv)(II) (No change.)

(C) Basel collateral haircut method. A state bank may
calculate the credit exposure of a securities financing transaction in the
manner provided by 12 C.F.R. §324.132(b)(2)(i) and (ii) (or 12 CFR
§217.132(b)(2)(i) and (ii) in the case of a bank that is a member of the
Federal Reserve System) [§32(b}2)(i) and (i) of the federal ecapital
adequacy guidelines].

(2) Mandatory or alternative use of method. The commis-
sioner may in the exercise of discretion require or permit a state bank
to use a specific method or methods set forth in this subsection to cal-
culate the credit exposure arising from all securities financing transac-
tions, from any category of securities financing transactions, or from
a specific derivatives transaction if the commissioner finds in the ex-
ercise of discretion that such method is consistent with the safety and
soundness of the bank.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202304042

Marcus Adams

Acting General Counsel

Texas Department of Banking

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-1382

¢ ¢ ¢

SUBCHAPTER B. LOANS
7 TAC §12.33

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend Subchapter B of Chapter 12 of Title 7 of the Texas
Administrative Code, concerning loans and investments by state
banks. The amended rule is proposed to conform the rule to
changes in applicable Texas law.

Subchapter B of Chapter 12 governs lending by Texas state
banks. Section 12.33 of Subchapter B references the Uniform
Electronic Transactions Act, which is now in Chapter 322 of the
Texas Business and Commerce Code. This statutory reference
should be updated.

Jared Whitson, Director of Bank and Trust Supervision, has de-
termined that for the first five years the proposed amended rule
is in effect, there will be no foreseeable increases or reductions
in costs or other fiscal implications to state or local government
as a result of enforcing or administering the rule as amended.

Director Whitson has further determined that for the first five
years the proposed amended rules is in effect, the public benefit

anticipated from enforcing the rule is ensuring that the Finance
Code will be enforced for the benefit of borrowers and banks in
a manner that is consistent with applicable law.

Director Whitson has also determined that for the first five years
the proposed amended rule is in effect, the economic costs to
persons required to comply with the rule as proposed will be
unchanged from the costs required under this rule as it currently
exists.

In addition, Director Whitson has determined that for the first five
years the proposed amended rule is in effect, the rule will not:
create or eliminate a government program; require the creation
of new department employee positions or the elimination of exist-
ing agency employee positions; require an increase or decrease
in future legislative appropriations to the department; require an
increase or decrease in fees paid to the department; create a
new regulation; or increase or decrease the number of individu-
als subject to the rule’s applicability.

Finally, Director Whitson has determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities from the proposed amended rule and no
difference in the cost of compliance for these entities.

To be considered, comments on the proposed amendment must
be submitted to the department in writing no later than 5:00
p.m. on December 11, 2023. Comments should be addressed
to General Counsel, Texas Department of Banking, Legal Di-
vision, 2601 North Lamar Boulevard, Suite 300, Austin, Texas
78705-4294. Comments may also be submitted by email to
legal@dob.texas.gov.

This proposal is made under the authority of Finance Code
§11.301 which authorizes the commission to adopt rules ap-
plicable to state banks, and Finance Code, §31.003, which
authorizes the commission to adopt rules necessary to preserve
or protect the safety and soundness of state banks.

This proposal affects the statutes administered and enforced by
the department’'s commissioner with respect to state banks, con-
tained in Finance Code, Subtitle A. No other statute is affected
by this proposal.

§12.33.  Debt Cancellation Contracts and Debt Suspension Agree-
ments.

(a) - (e) (No change.)
(f) Disclosures.

(1) Content of short form of disclosures. The short form
of disclosures required by this section must include the information
described in subparagraphs (A) through (F) of this paragraph that is
appropriate to the product offered. Short form disclosures made in a
form that is substantially similar to these disclosures will satisfy the
short form disclosure requirements of this subsection.

(A) This product is optional. "Your purchase of (prod-
uct name) is optional. Whether or not you purchase (product name)
will not affect your application for credit or the terms of any existing
credit agreement you have with the bank."

(B) Lump sum payment of fee (applicable if a bank of-
fers the option to pay the fee in a single payment, prohibited where the
debt subject to the contract is a residential mortgage loan). "You may
choose to pay the fee in a single lump sum or in monthly or quarterly
payments. Adding the lump sum of the fee to the amount you borrow
will increase the cost of (product name)."
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(C) Lump sum payment of fee with no refund (applica-
ble if a bank offers the option to pay the fee in a single payment for
a no-refund debt cancellation contract, prohibited where the debt sub-
ject to the contract is a residential mortgage loan). "You may choose
(product name) with a refund provision or without a refund provision.
Prices of refund and no-refund products are likely to differ."

(D) Refund of fee paid in lump sum (applicable where
the customer pays the fee in a single payment and the fee is added to
the amount borrowed, prohibited where the debt subject to the contract
is a residential mortgage loan). Either:

(i) '"You may cancel (product name) at any time and
receive a refund;"

(i) "You may cancel (product name) within
days and receive a full refund;" or

(iii)  "If you cancel (product name) you will not re-
ceive a refund."

(E) Additional disclosures. "We will give you addi-
tional information before you are required to pay for (product name)."
Ifapplicable: "This information will include a copy of the contract con-
taining the terms of (product name)."

(F) Eligibility requirements, conditions, and exclu-
sions. "There are eligibility requirements, conditions, and exclusions
that could prevent you from receiving benefits under (product name)."
Either:

(i) "You should carefully read our additional infor-
mation for a full explanation of the terms of (product name);" or

(i)  "You should carefully read the contract for a full
explanation of the terms."

(2) Content of long form of disclosures. The long form
of disclosures required by this section must include the information
described in subparagraphs (A) through (I) of this paragraph that is
appropriate to the product offered. Long form disclosures made in a
form that is substantially similar to these disclosures will satisfy the
long form disclosure requirements of this subsection.

(A) This product is optional. "Your purchase of (prod-
uct name) is optional. Whether or not you purchase (product name)
will not affect your application for credit or the terms of any existing
credit agreement you have with the bank."

(B) Explanation of debt suspension agreement (appli-
cable if the contract has a debt suspension feature). "If (product name)
is activated, your duty to pay the loan principal and interest to the bank
is only suspended. You must fully repay the loan after the period of
suspension has expired." If applicable: "This includes interest accu-
mulated during the period of suspension."”

(C) Amount of fee.

(i) For closed-end credit: "The total fee for (product
name) is M

(i) For open-end credit, either:

(I) "The monthly fee for (product name) is based
on your account balance each month multiplied by the unit-cost, which

is ;" or

(II) "The formula used to compute the fee is

(D) Lump sum payment of fee (applicable if a bank of-
fers the option to pay the fee in a single payment, prohibited where the
debt subject to the contract is a residential mortgage loan). "You may

choose to pay the fee in a single lump sum or in monthly or quarterly
payments. Adding the lump sum of the fee to the amount you borrow
will increase the cost of (product name)."

(E) Lump sum payment of fee with no refund (applica-
ble if a bank offers the option to pay the fee in a single payment for a
no-refund debt cancellation contract, prohibited where the debt subject
to the contract is a residential mortgage loan.) "You have the option
to purchase (product name) that includes a refund of the unearned por-
tion of the fee if you terminate the contract or prepay the loan in full
prior to the scheduled termination date. Prices of refund and no-refund
products may differ."

(F) Refund of fee paid in lump sum (applicable where
customer pays the fee in a single payment and the fee is added to the
amount borrowed, prohibited where the debt subject to the contract is
a residential mortgage loan). Either:

(i) "You may cancel (product name) at any time and
receive a refund;"

(i) "You may cancel (product name) within
days and receive a full refund;" or

(iii)  "if you cancel (product name) you will not re-
ceive a refund.”"

(G) Useofcard or credit line restricted (applicable if the
contract restricts the use of card or credit line when customer activates
protection). "If (product name) is activated, you will be unable to incur
additional charges on the credit card or use the credit line."

(H) Termination of (product name). Either:
(i) "You have no right to cancel (product name)"; or

(i) "You have the right to cancel (product name) in
the following circumstances " and

(I) "The bank has no right to cancel (product
name);" or

(1) "The bank has the right to cancel (product
name) in the following circumstances S

(I) Eligibility requirements, conditions, and exclusions.
"There are eligibility requirements, conditions, and exclusions that
could prevent you from receiving benefits under (product name)."
Either:

(i) "The following is a summary of the eligibility re-
quirements, conditions, and exclusions (summary provided by bank);"
or

(i) "You may find a complete explanation of the
eligibility requirements, conditions, and exclusions in paragraphs
of the (product name) agreement."

(3) Disclosure requirements; timing and method of disclo-
sures.

(A) Short form disclosures. The bank shall make the
short form disclosures orally at the time the bank first solicits the pur-
chase of a contract.

(B) Long form disclosures. The bank shall make the
long form disclosures in writing before the customer completes the pur-
chase of the contract. If the initial solicitation occurs in person, then
the bank shall provide the long form disclosures in writing at that time.

(C) Special rule for transactions by telephone. If the
contract is solicited by telephone, the bank shall provide the short form
disclosures orally and shall mail the long form disclosures and, if ap-
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propriate, a copy of the contract to the customer within 3 business days,
beginning on the first business day after the telephone solicitation.

(D) Special rule for solicitations using written mail in-
serts or "take one" applications. If the contract is solicited through
written materials such as mail inserts or "take one" applications, the
bank may provide only the short form disclosures in the written mate-
rials if the bank mails the long form disclosures to the customer within
3 business days, beginning on the first business day after the customer
contacts the bank to respond to the solicitation, subject to the require-
ments of subsection (g)(3) of this section.

(E) Special rule for electronic transactions. The disclo-
sure described in this section may be provided electronically in a man-
ner consistent with the requirements of the Uniform Electronic Trans-
actions Act, Texas Business and Commerce Code Chapter 322 [43],
and the Electronic Signatures in Global and National Commerce Act,
15 U.S.C. §7001 et seq.

(4) Form of disclosures.

(A) Disclosures must be understandable. The disclo-
sures required by this subsection must be in plain language, i.e., con-
spicuous, simple, direct, readily understandable, and designed to call
attention to the nature and significance of the information provided.

(B) Disclosures must be meaningful. The disclosures
required by this subsection must be in a meaningful form. Examples
of methods that could call attention to the nature and significance of
the information provided include:

(i) a plain-language heading to call attention to the
disclosures;

(it) atypeface and type size that are easy to read;
(iii)) wide margins and ample line spacing;
(iv) boldface or italics for key words; and

(v) distinctive type style and graphic devices, such
as shading or sidebars, when the disclosures are combined with other
information.

(5) Advertisements and other promotional material. The
short form disclosures are required in advertisements and promotional
material for contracts unless the advertisements and promotional mate-
rials are of a general nature describing or listing the services or products
offered by the bank.

(g) - (i) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,

2023.

TRD-202304043

Marcus Adams

Acting General Counsel

Texas Department of Banking

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-1382

¢ ¢ ¢

PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 83. REGULATED LENDERS AND
CREDIT ACCESS BUSINESSES
SUBCHAPTER B. RULES FOR CREDIT
ACCESS BUSINESSES

The Finance Commission of Texas (commission) proposes
amendments to §83.3002 (relating to Filing of New Application),
§83.3007 (relating to Processing of Application), §83.4003 (re-
lating to Denial, Suspension, or Revocation Based on Criminal
History), and §83.6007 (relating to Consumer Disclosures) in
7 TAC Chapter 83, Subchapter B, concerning Rules for Credit
Access Businesses.

The rules in 7 TAC Chapter 83, Subchapter B govern credit ac-
cess businesses (CABs). In general, the purpose of the pro-
posed rule changes to 7 TAC Chapter 83, Subchapter B is to im-
plement changes resulting from the commission's review of the
subchapter under Texas Government Code, §2001.039. Notice
of the review of 7 TAC Chapter 83, Subchapter B was published
in the Texas Register on August 4, 2023 (48 TexReg 4283). The
commission received no official comments in response to that
notice.

The OCCC distributed an early precomment draft of proposed
changes to interested stakeholders for review, and then held a
stakeholder meeting and webinar regarding the rule changes.
The OCCC did not receive any informal precomments on the
rule text draft.

Proposed amendments to §83.3002 would update require-
ments for filing a new CAB license application. Currently,
§83.3002(1)(A)(ii) requires a CAB license application to identify
a "responsible person" with substantial management respon-
sibility for each proposed office. The proposal would replace
the "responsible person" requirement in §83.3002(1)(A)(ii) with
a requirement to list a "compliance officer," who must be an
individual responsible for overseeing compliance, and must
be authorized to receive and respond to communications from
the OCCC. The amendment would enable CABs to identify
an individual who can be contacted on a company-wide basis.
The amendment is intended to ensure that each CAB lists an
individual who can be contacted about compliance issues. In
addition, a proposed amendment to §83.3002(2)(A)(v) would
remove language suggesting that CAB license applicants send
fingerprints directly to the OCCC. Currently, license applicants
submit fingerprints through a party approved by the Texas
Department of Public Safety.

Proposed amendments to §83.3007 would revise provisions
governing the OCCC's denial of a CAB license application. Un-
der Texas Finance Code, §393.603(b), if the OCCC finds that a
CAB license applicant has not met the eligibility requirements for
a CAB license, then the OCCC will notify the applicant. Under
Texas Finance Code, §393.603(c), an applicant has 30 days
after the date of the notification to request a hearing on the de-
nial. Proposed amendments at §83.3007(d) would specify that if
the eligibility requirements for a license have not been met, the
OCCC will send a notice of intent to deny the license application,
as described by Texas Finance Code, §393.603(b). Proposed
amendments at §83.3007(e) would revise current language to
specify that an affected applicant has 30 days from the date of
the notice of intent to deny to request a hearing, as provided
by Texas Finance Code, §393.603(c). These amendments
would ensure consistency with the license application denial
process in Texas Finance Code, §393.603. The amendments
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are consistent with the OCCC's current practice for notifying an
applicant of the intent to deny a license application.

Proposed amendments to §83.4003 relate to the OCCC's re-
view of the criminal history of a CAB applicant or licensee. The
OCCC is authorized to review criminal history of CAB applicants
and licensees under Texas Occupations Code, Chapter 53;
Texas Finance Code, §14.151; and Texas Government Code,
§411.095. The proposed amendments to §83.4003 would
ensure consistency with HB 1342, which the Texas Legisla-
ture enacted in 2019. HB 1342 included a change to Texas
Occupations Code, §53.022 relating to factors considered in
determining whether an offense relates to the duties and respon-
sibilities of the licensed occupation. Proposed amendments to
§83.4003(c)(2) would implement this statutory change from HB
1342. A proposed amendment to §83.4003(d) would correct an
internal cross-reference in the rule.

Proposed amendments to the figures accompanying §83.6007
would revise the model forms for the consumer cost disclosure
used by CABs. The proposed amendments implement Texas
Finance Code, §393.223(a), which authorizes the commission
to adopt rules including the disclosure. The proposed amend-
ments include updated information regarding the cost of compa-
rable forms of consumer credit, as well as updated information
on patterns of repayment based on 2022 quarterly and annual
reports provided by CABs to the OCCC.

Mirand Diamond, Director of Licensing, Finance and Human Re-
sources, has determined that for the first five-year period the pro-
posed rule changes are in effect, there will be no fiscal implica-
tions for state or local government as a result of administering
the rule changes.

Huffman Lewis, Director of Consumer Protection, has deter-
mined that for each year of the first five years the proposed
rule changes are in effect, the public benefits anticipated as a
result of the changes will be that the commission's rules will be
more easily understood by licensees required to comply with
the rules, will better enable licensees to comply with Chapter
393 of the Texas Finance Code, and will aid licensees in prepar-
ing disclosures that clearly disclose up-to-date information to
consumers.

Additional economic costs may be incurred by persons who
are required to comply with the proposed amendments to the
consumer disclosure rule at §83.6007. The anticipated costs
would include the costs associated with producing new forms,
and costs attributable to the loss of obsolete forms inventory.
For licensees not using the fillable forms provided by the agency
online, any additional economic costs are anticipated to be
minimal, with an estimated programming time of less than five
hours to produce the updated forms.

The agency has attempted to lessen any potential costs by pro-
viding on the agency's website fillable PDF versions of the dis-
closure forms free of charge. Additionally, the agency is consid-
ering a delayed implementation date for use of the revised forms,
which will help minimize potential costs and allow use of current
forms inventory. In particular, the agency is considering a possi-
ble implementation date of July 1, 2024, and invites comments
on this issue.

The OCCC does not anticipate economic costs to persons who
are required to comply with the other rule changes as proposed.

The OCCC is not aware of any adverse economic effect on small
businesses, micro-businesses, or rural communities resulting

from this proposal. Butin order to obtain more complete informa-
tion concerning the economic effect of these rule changes, the
OCCC invites comments from interested stakeholders and the
public on any economic impacts on small businesses, as well
as any alternative methods of achieving the purpose of the pro-
posal while minimizing adverse impacts on small businesses,
micro-businesses, and rural communities.

During the first five years the proposed rule changes will be in ef-
fect, the rules will not create or eliminate a government program.
Implementation of the rule changes will not require the creation
of new employee positions or the elimination of existing em-
ployee positions. Implementation of the rule changes will not re-
quire an increase or decrease in future legislative appropriations
to the OCCC, because the OCCC is a self-directed, semi-inde-
pendent agency that does not receive legislative appropriations.
The proposal does not require an increase or decrease in fees
paid to the OCCC. The proposal would not create a new regu-
lation. The proposal would expand current §83.3002 by specify-
ing a requirement to identify a compliance officer, would expand
current §83.3007 to specify the process to deny a CAB license
application, and would expand current §83.4003 to specify re-
quirements for the by amending grounds on which the OCCC
may deny, suspend, or revoke a license on grounds of criminal
history. The proposal would limit current §83.3002 by removing
a requirement for a license applicant to identify a responsible
person for each office. The proposal would not repeal an exist-
ing regulation. The proposed rule changes do not increase or
decrease the number of individuals subject to the rule's appli-
cability. The agency does not anticipate that the proposed rule
changes will have an effect on the state's economy.

Comments on the proposal may be submitted in writing to
Matthew Nance, General Counsel, Office of Consumer Credit
Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705 or by email to rule.comments@occc.texas.gov. To be
considered, a written comment must be received on or before
the 30th day after the date the proposal is published in the Texas
Register. After the 30th day after the proposal is published in the
Texas Register, no further written comments will be considered
or accepted by the commission.

DIVISION 3. APPLICATION PROCEDURES
7 TAC §83.3002, §83.3007

The rule changes are proposed under Texas Finance Code,
§393.622, which authorizes the commission to adopt rules
necessary to enforce and administer Texas Finance Code,
Chapter 393, Subchapter G (governing CABs). In addition,
Texas Finance Code, §393.223 authorizes the commission to
adopt rules regarding the cost disclosure used by CABs.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

$83.3002.  Filing of New Application.

An application for issuance of a new credit access business license must
be submitted in a format prescribed by the commissioner at the date
of filing and in accordance with the commissioner's instructions. The
commissioner may accept the use of prescribed alternative formats to
facilitate multistate uniformity of applications or in order to accept ap-
proved electronic submissions. Appropriate fees must be filed with the
application and the application must include the following:

(1) Required application information. All questions must
be answered.

(A) Application for license.
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(i) (No change.)

(i) Compliance officer. The application must list a
compliance officer. The compliance officer must be an individual re-
sponsible for overseeing compliance, and must be authorized to receive
and respond to communications from the OCCC.

i) Respensible person: Eor each of the applicant's
(iii) - (iv) (No change.)
(B) - (E) (No change.)
(2) Other required filings.

(A) Fingerprints.
(i) - (iv) (No change.)

(v) For individuals who have previously submitted
fingerprints to another state agency (e.g., Texas Department of Savings
and Mortgage Lending), fingerprints are still required to be submit-
ted under [te the OCCC; as per| Texas Finance Code, §14.152. Fin-
gerprints cannot be disclosed to others, except as authorized by Texas
Government Code, §560.002.

(B) - (F) (No change.)
(3) (No change.)
§83.3007.  Processing of Application.
(a) - (¢) (No change.)

(d) Notice of intent to deny application. If the OCCC does not
find that the eligibility requirements for a license have been met, then
the OCCC will send a notice of intent to deny the license application

to the applicant.

(e) [€&)] Hearing. An [Whenever an application is denied; the]
affected applicant has 30 calendar days from the date of the notice of
intent to deny the license application [the application was dented] to
request in writing a hearing to contest the denial. This hearing will be
conducted pursuant to the Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001, and the rules of procedure applicable
under §9.1(a) of this title (relating to Application, Construction, and
Definitions), before an administrative law judge who will recommend
a decision to the commissioner. The commissioner will then issue a
final decision after review of the recommended decision.

() [€e)] Denial. If an application has been denied, the assess-
ment fee will be refunded to the applicant. The investigation fee and
the fingerprint processing fee in §83.3010 of this title (relating to Fees)
will be forfeited.

(g) [€H] Processing time.
(1)-(3) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on October 27,
2023.
TRD-202303982

Matthew Nance

General Counsel

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 936-7660

¢ ¢ ¢

DIVISION 4. LICENSE
7 TAC §83.4003

The rule changes are proposed under Texas Finance Code,
§393.622, which authorizes the commission to adopt rules
necessary to enforce and administer Texas Finance Code,
Chapter 393, Subchapter G (governing CABs). In addition,
Texas Finance Code, §393.223 authorizes the commission to
adopt rules regarding the cost disclosure used by CABs.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.4003.  Denial, Suspension, or Revocation Based on Criminal
History.

(a) - (b) (No change.)

(c) Crimes directly related to licensed occupation. The OCCC
may deny a license application, or suspend or revoke a license, if the
applicant or licensee has been convicted of an offense that directly re-
lates to the duties and responsibilities of a credit access business, as
provided by Texas Occupations Code, §53.021(a)(1).

(1) (No change.)

(2) In determining whether a criminal offense directly re-
lates to the duties and responsibilities of holding a license, the OCCC
will consider the following factors, as specified in Texas Occupations
Code, §53.022:

(A) the nature and seriousness of the crime;

(B) the relationship of the crime to the purposes for re-
quiring a license to engage in the occupation;

(C) the extent to which a license might offer an oppor-
tunity to engage in further criminal activity of the same type as that in
which the person previously had been involved; [and]

(D) the relationship of the crime to the ability or[;] ca-
pacity[; er fitness] required to perform the duties and discharge the re-
sponsibilities of a licensee; and|[-]

(E) any correlation between the elements of the crime
and the duties and responsibilities of the licensed occupation.

(3) (No change.)

(d) Crimes related to character and fitness. The OCCC may
deny a license application if the OCCC does not find that the financial
responsibility, experience, character, and general fitness of the appli-
cant are sufficient to command the confidence of the public and warrant
the belief that the business will be operated lawfully and fairly, as pro-
vided by Texas Finance Code, §393.607(a). In conducting its review
of character and fitness, the OCCC will consider the criminal history
of the applicant and its principal parties. If the applicant or a principal
party has been convicted of an offense described by subsections (c)(1)
or ()(1) [€D€2)] of this section, this reflects negatively on an applicant's
character and fitness. The OCCC may deny a license application based
on other criminal history of the applicant or its principal parties if, when
the application is considered as a whole, the agency does not find that
the financial responsibility, experience, character, and general fitness
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of the applicant are sufficient to command the confidence of the public
and warrant the belief that the business will be operated lawfully and
fairly. The OCCC will, however, consider the factors identified in sub-
section (¢)(2) - (3) of this section in its review of character and fitness.

(e) - (f) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303984

Matthew Nance

General Counsel

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 936-7660

¢ ¢ ¢

DIVISION 6. CONSUMER DISCLOSURES
AND NOTICES
7 TAC §83.6007

The rule changes are proposed under Texas Finance Code,
§393.622, which authorizes the commission to adopt rules
necessary to enforce and administer Texas Finance Code,
Chapter 393, Subchapter G (governing CABs). In addition,
Texas Finance Code, §393.223 authorizes the commission to
adopt rules regarding the cost disclosure used by CABs.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.6007.

(a) Consumer disclosure for single payment payday loan. The
required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before a credit application is provided and before
a financial evaluation occurs in conjunction with a single payment pay-
day loan is presented in the following figure.

Figure: 7 TAC §83.6007(a)
[Figure: 7 TAC §83.6007(a)]

(b) Consumer disclosure for multiple payment payday loan.
The required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before a credit application is provided and before
a financial evaluation occurs in conjunction with a multiple payment
payday loan is presented in the following figure.
Figure: 7 TAC §83.6007(b)

[Figure: 7 FAC §83:6007(b)]

(c) Consumer disclosure for single payment auto title loan.
The required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before a credit application is provided and before
a financial evaluation occurs in conjunction with a single payment auto
title loan is presented in the following figure.
Figure: 7 TAC §83.6007(c)

[Eigure: 7 FAC §83-6007%(¢)]

(d) Consumer disclosure for multiple payment auto title loan.
The required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before a credit application is provided and before
a financial evaluation occurs in conjunction with a multiple payment
auto title loan is presented in the following figure.

Consumer Disclosures.

Figure: 7 TAC §83.6007(d)
[Figure: 7 TAC §83.6007(d)]
(e) - (f) (No change.)
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303985

Matthew Nance

General Counsel

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 936-7660

¢ ¢ ¢

CHAPTER 84. MOTOR VEHICLE
INSTALLMENT SALES
SUBCHAPTER G. EXAMINATIONS
7 TAC §§84.707 - 84.709

The Finance Commission of Texas (commission) proposes
amendments to §84.707 (relating to Files and Records Required
(Retail Sellers Assigning Retail Installment Sales Contracts)),
§84.708 (relating to Files and Records Required (Retail Sellers
Collecting Installments on Retail Installment Sales Contracts)),
and §84.709 (relating to Files and Records Required (Holders
Taking Assignment of Retail Installment Sales Contracts)) in 7
TAC Chapter 84, concerning Motor Vehicle Installment Sales.

The rules in 7 TAC Chapter 84 govern motor vehicle retail install-
ment transactions. In general, the purposes of the proposed rule
changes to 7 TAC Chapter 84 are: (1) to implement changes re-
lating to recordkeeping for debt cancellation agreements under
HB 2746 (2023), and (2) to make technical corrections and up-
dates.

The OCCC distributed an early precomment draft of proposed
changes to interested stakeholders for review, and then held a
stakeholder meeting and webinar regarding the rule changes.
The OCCC received one informal precomment on the rule text
draft. The OCCC appreciates the thoughtful input provided by
stakeholders.

Proposed amendments to §84.707 would update recordkeeping
requirements for retail sellers that assign motor vehicle retail
installment contracts to another holder. Proposed amendments
at §84.707(d)(2)(A)(iv) would remove a reference to the Tax
Collector's Receipt for Texas Title Application/Registration/Mo-
tor Vehicle Tax handwritten receipt (Form 31-RTS). Based
on information from the Texas Department of Motor Vehicles
(TxDMV), the OCCC understands that this form is obsolete for
motor vehicle dealer sales. A proposed amendments would
remove current §84.707(d)(2)(E), which requires retail sellers
to maintain the County of Title Issuance form (Form VTR-136).
The OCCC understands that this form is now obsolete and is
no longer used, following the passage of SB 876 (2021) and
amendments to Texas Transportation Code, Chapter 501. Other
proposed amendments throughout §84.707 would renumber
provisions to be consistent with these amendments and would
make technical corrections.
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Proposed amendments at §84.707(d)(2)(l) would update record-
keeping requirements for motor vehicle debt cancellation agree-
ments. Under Texas Finance Code, §354.007, a buyer is enti-
tled to a refund of a debt cancellation agreement fee when the
agreement terminates due to prepayment of the retail installment
contract. The OCCC has identified failure to provide these re-
funds as a recurring issue in its examinations of licensees. In
examinations conducted between 2016 and 2023, the OCCC in-
structed licensees to provide more than $26 million in refunds
to consumers as a result of this issue. In the 2023 regular leg-
islative session, the Texas Legislature passed HB 2746, which
amended requirements for debt cancellation agreement refunds.
In particular, HB 2746 amended Texas Finance Code, §354.007
to specify: (1) that retail sellers and third-party administrators
are responsible for providing refunds upon cancellation or ter-
mination of a debt cancellation agreement (based on the por-
tion of the debt cancellation agreement fee that the retail seller
and administrator received), (2) that holders must either refund
a debt cancellation agreement fee or provide written instruc-
tion to the administrator and retail seller to make the refund,
and (3) that administrators and retail sellers are responsible for
maintaining records of a refund. The proposed amendments
to §84.707(d)(2)(l) would specify that retail sellers must main-
tain documentation of the disbursement of the debt cancellation
agreement fee, any written instruction from a holder to make a
refund, and documentation of any refund. These amendments
would help ensure that retail sellers maintain records to show
compliance with Texas Finance Code, §354.007, as amended
by HB 2746. Licensees must maintain these records to docu-
ment that consumers are receiving legally required refunds.

In an informal precomment, an attorney representing an asso-
ciation of motor vehicle dealers asked two questions regarding
the proposed amendments to §84.707. First, the attorney asked:
"With respect to the required 'written instruction' from a holder
and the documentation of any refund of the DCA, if the written
instructions are sent electronically, may the written instructions
be maintained electronically by the retail seller?" Second, the at-
torney asked: "With the recognition that the DCA is to be main-
tained in each retail installment transaction file or a copy of any
page of the DCA with a signature, transaction-specific term, the
cost of the DCA and any blank spaces completed and a master
copy of each DCA maintained as required, do the written instruc-
tions and refund documents have to be maintained in each re-
tail buyer's file, or may they be maintained collectively?" These
issues are addressed in the current rule's introductory text to
§84.707(d)(2), which includes the following two sentences: "A
licensee must maintain a paper or imaged copy of a retail install-
ment sales transaction file for each individual retail installment
sales contract or be able to produce the same information within
a reasonable amount of time. . . . If a substantially equiva-
lent electronic record for any of the following records exists, a
paper copy of the record does not have to be included in the re-
tail installment sales transaction file if the electronic record can
be accessed upon request." These two sentences apply to the
records that are normally part of the retail installment transaction
file, and these sentences are not being changed in this proposal.
As described in these two sentences, a retail seller could main-
tain an electronic record that is not included in the transaction
file, as long as the electronic record can be accessed on request
within a reasonable amount of time.

Proposed amendments to §84.708 would update recordkeeping
requirements for retail sellers that collect payments on motor ve-
hicle retail installment contracts. The proposed amendments to

§84.708 are substantially similar to the proposed amendments
to §84.707 described in the previous two paragraphs. In par-
ticular, the proposed amendments would delete a reference to
Form 31-RTS, delete a reference to Form VTR-136, make tech-
nical corrections, and require sellers to maintain records of debt
cancellation agreement refunds to ensure consistency with HB
2746.

Proposed amendments to §84.709 would update recordkeeping
requirements for holders that take assignment of motor vehicle
retail installment contracts. Specifically, proposed amend-
ments to §84.709(e)(2)(D) would explain that holders must
maintain any written instruction to another person to make a
refund, and must maintain any other refunding documentation
that comes into their possession. Proposed amendments to
§84.709(e)(2)(F) would specify that holders must maintain
documents relating to the cancellation or termination of a
debt cancellation agreement that come into their possession,
and must cooperate in obtaining related documents. These
proposed amendments are consistent with a holder's current
responsibility under §84.709(e)(2)(F) to maintain (and coop-
erate in obtaining) documents relating to a debt cancellation
agreement claim. It is important that licensees maintain these
records to document that consumers are receiving legally
required refunds.

Mirand Diamond, Director of Licensing, Finance and Human Re-
sources, has determined that for the first five-year period the pro-
posed rule changes are in effect, there will be no fiscal implica-
tions for state or local government as a result of administering
the rule changes.

Huffman Lewis, Director of Consumer Protection, has deter-
mined that for each year of the first five years the proposed
amendments are in effect, the public benefit anticipated as a
result of the changes will be that the commission's rules will be
more easily understood by licensees required to comply with
the rules, and will better enable licensees to comply with Texas
Finance Code, Chapters 348 and 354.

The OCCC does not anticipate that the proposed rule changes
will result in any economic costs to persons who are required to
comply with the proposed rule changes. If there are any new
costs of maintaining records for debt cancellation agreements,
these costs would result from HB 2746's amendments to Chapter
354, not from the proposed rule changes.

The OCCC is not aware of any adverse economic effect on small
businesses, micro-businesses, or rural communities resulting
from this proposal. Butin order to obtain more complete informa-
tion concerning the economic effect of these rule changes, the
OCCC invites comments from interested stakeholders and the
public on any economic impacts on small businesses, as well
as any alternative methods of achieving the purpose of the pro-
posal while minimizing adverse impacts on small businesses,
micro-businesses, and rural communities.

During the first five years the proposed rule changes will be in ef-
fect, the rules will not create or eliminate a government program.
Implementation of the rule changes will not require the creation
of new employee positions or the elimination of existing em-
ployee positions. Implementation of the rule changes will not re-
quire an increase or decrease in future legislative appropriations
to the OCCC, because the OCCC is a self-directed, semi-inde-
pendent agency that does not receive legislative appropriations.
The proposal does not require an increase or decrease in fees
paid to the OCCC. The proposal would not create a new regula-
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tion. The proposal would expand current §§84.707, 84.708, and
84.709 by specifying certain records that a licensee must main-
tain. The proposal would limit current §§84.707, 84.708, and
84.709 by removing references to certain records that a licensee
must maintain. The proposal would not repeal an existing regu-
lation. The proposed rule changes do not increase or decrease
the number of individuals subject to the rule's applicability. The
agency does not anticipate that the proposed rule changes will
have an effect on the state's economy.

Comments on the proposal may be submitted in writing to
Matthew Nance, General Counsel, Office of Consumer Credit
Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705 or by email to rule.comments@occc.texas.gov. To be
considered, a written comment must be received on or before
the 30th day after the date the proposal is published in the Texas
Register. After the 30th day after the proposal is published in the
Texas Register, no further written comments will be considered
or accepted by the commission.

The rule amendments are proposed under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules necessary to supervise the OCCC and ensure compliance
with Texas Finance Code, Title 4. In addition, Texas Finance
Code, §348.513 authorizes the commission to adopt rules to en-
force Texas Finance Code, Chapter 348.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapters 348 and 354.

§84.707.  Files and Records Required (Retail Sellers Assigning Retail
Installment Sales Contracts).
(a) - (¢) (No change.)

(d) Records required.
(1) Retail installment sales transaction report.

(A) General requirements. Each licensee must main-
tain records sufficient to produce a retail installment sales transaction
report that contains a listing of each Texas Finance Code, Chapter 348
retail installment sales contract entered into by the licensee. The report
is only required to include those retail installment sales contracts that
are subject to the record retention period of paragraph (7) [(6)] of this
subsection.

(B) - (D) (No change.)

(2) Retail installment sales transaction file. A licensee
must maintain a paper or imaged copy of a retail installment sales
transaction file for each individual retail installment sales contract or
be able to produce the same information within a reasonable amount
of time. The retail installment sales transaction file must contain
documents which show the licensee's compliance with applicable law.
The required documents must show the licensee's compliance with
Texas Finance Code, Chapter 348 and would accordingly include
applicable state and federal laws and regulations, including the Truth
in Lending Act. If a substantially equivalent electronic record for any
of the following records exists, a paper copy of the record does not
have to be included in the retail installment sales transaction file if the
electronic record can be accessed upon request. The retail installment
sales transaction file must include copies of the following records or
documents, unless otherwise specified:

(A) for all retail installment sales transactions:
(i) - (iij) (No change.)

(iv) the Texas Department of Motor Vehicles' Title
Application Receipt (Form VTR-500-RTS)[; Tax Assessor's Tax Col-

handwritten receipt (Form 31-RTS);] or similar document evidencing
the disbursement of the sales tax, and fees for license, title, and regis-
tration of the vehicle;

(v)  (No change.)

(vi) any records applicable to the retail installment
transaction outlined by subparagraphs (B) - (P) [(Q)] of this paragraph.

(B) - (D) (No change.)

HE) for a retail installment sales transaction in which
the retail buyer eleets to have the vehicle registered in another county as
permitted by Texas Transpertation Code; §501-0234; a completed copy
of the Texas Department of Motor Vehicles' County of Title Issuance

(E) [@)]foraretail installment sales transaction involv-

ing a downpayment, a copy of any document relating to the downpay-
ment including:

(i) - (iv) (No change.)

(F) [©&)] for a retail installment sales transaction in-
volving a trade-in motor vehicle, a copy of the Texas Disclosure of
Equity in Trade-In Motor Vehicle required by Texas Finance Code,
§348.0091 and §84.204 of this title (relating to Disclosure of Equity
in Retail Buyer's Trade-in Motor Vehicle).

(G) [(D)] for a retail installment sales transaction in-
volving the disbursement of funds for money advanced pursuant to
Texas Finance Code, §348.404(b) and (c), a copy of any document re-
lating to the disbursement of funds for money advanced.

(H) [D] for a retail installment sales transaction in
which the licensee issues a certificate of insurance regarding insurance
policies issued by or through the licensee in connection with the retail
installment sales transaction, copies of the certificates of insurance.

(1) [P)] for a retail installment sales transaction in
which the licensee issues a debt cancellation agreement, a complete
copy of the debt cancellation agreement provided to the retail buyer,
documentation of disbursement of the debt cancellation agreement fee
to the retail seller or a third-party administrator, any written instruction
from a holder to make a full or partial refund of the debt cancellation
agreement fee, and documentation of any refund provided upon
cancellation or termination of the debt cancellation agreement. As an
alternative to maintaining a complete copy of the debt cancellation
agreement in the retail installment sales transaction file, the licensee
may maintain all of the following:

(i) in the retail installment sales transaction file, a
copy of any page of the debt cancellation agreement with a signature, a
transaction-specific term, the cost of the debt cancellation agreement,
or any blank space that has been filled in;

(i) in the licensee's general business files, a com-
plete master copy of each debt cancellation agreement form used by
the licensee during the period described by paragraph (7) of this sub-
section;

(iii)  in the licensee's general business files, policies
and procedures that show a verifiable method for ensuring that the mas-
ter copy of the debt cancellation agreement accurately reflects the debt
cancellation agreement used in each individual transaction.

(J) [€K)] for a retail installment sales transaction in
which the licensee issues a certificate of coverage regarding ancillary
products issued by or through the licensee in connection with the
retail installment sales transaction, records of the ancillary products
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(motor vehicle theft protection plans, service contracts, maintenance
agreements, identity recovery service contracts, etc.) including all
certificates of coverage.

(K) [€B)] for aretail installment sales transaction where
separate disclosures are required by federal or state law including the
following:

(i) - (i) (No change.)

(L) [6WD] for a retail installment sales contract that has
an itemized charge for the inspection of a used motor vehicle, access to
a copy of the work order, inspection receipt, or other verifiable evidence
that reflects that the inspection was performed including the date and
cost of the inspection.

M) [@V] for a retail installment sales transaction in-
volving the sale of a trade-in credit agreement under Texas Finance
Code, §348.125:

(i) - (iii) (No change.)

(N) [€©)] for a retail installment sales transaction in
which a retail buyer requests or receives a benefit under a trade-in
credit agreement under Texas Finance Code, §348.125:

(i) - (iii) (No change.)

(O) [®)] for a retail installment sales transaction in
which a retail buyer requests or receives a benefit under a depreciation
benefit optional member program under Texas Occupations Code,
§1304.003(a)(2)(C):

(i) - (i) (No change.)

(P) [€®)] any conditional delivery agreement signed by
the retail buyer or provided to the retail buyer.

(3)-(7) (No change.)

$84.708.  Files and Records Required (Retail Sellers Collecting In-
stallments on Retail Installment Sales Contracts).

(a) - (d) (No change.)
(e) Records required.
(1) Retail installment sales transaction report.

(A) General requirements. Each licensee must maintain
records sufficient to produce a retail installment sales transaction report
that contains a listing of each Texas Finance Code, Chapter 348 retail
installment sales contract made or acquired by the licensee. The report
is only required to include those retail installment sales contracts that
are subject to the record retention period of paragraph (10) [¢9)] of this
subsection.

(B) - (D) (No change.)

(2) Retail installment sales transaction file. A licensee
must maintain a paper or imaged copy of a retail installment sales
transaction file for each individual retail installment sales contract or
be able to produce the same information within a reasonable amount
of time. The retail installment sales transaction file must contain
documents which show the licensee's compliance with applicable law.
The required documents must show the licensee's compliance with
Texas Finance Code, Chapter 348 and would accordingly include
applicable state and federal laws and regulations, including the Truth
in Lending Act. If a substantially equivalent electronic record for any
of the following records exists, a paper copy of the record does not
have to be included in the retail installment sales transaction file if the
electronic record can be accessed upon request. The retail installment
sales transaction file must include copies of the following records or
documents, unless otherwise specified:

(A) for all retail installment sales transactions:
(i) - (iv) (No change.)

(v) the Texas Department of Motor Vehicles' Title
Application Receipt (Form VTR-500-RTS) [; Fax Assessor's Tax Col-
handwritten receipt (Form 31-RTS);] or similar document evidencing
the disbursement of the sales tax, and fees for license, title, and regis-
tration of the vehicle;

(vi) (No change.)

(vii) any records applicable to the retail installment
transaction outlined by subparagraphs (B) - (U) [(V)] of this paragraph.

(B) - (D) (No change.)

HE) for a retail installment sales transaetion in which
the retail buyer eleets to have the vehicle registered in another county as
permitted by Texas Transportation Code; §501-0234; a completed copy
of the Texas Department of Metor Vehieles' County of Title Issuance

(E) [€®]foraretail installment sales transaction involv-
ing a downpayment, a copy of any record or document relating to the
downpayment including:

(i) - (iv) (No change.)

(F) [€6)] for a retail installment sales transaction in-
volving a trade-in motor vehicle, a copy of the Texas Disclosure of
Equity in Trade-In Motor Vehicle required by Texas Finance Code,
§348.0091 and §84.204 of this title (relating to Disclosure of Equity
in Retail Buyer's Trade-in Motor Vehicle).

(G) [ED] for a retail installment sales contract that has
an itemized charge for the inspection of a new or used motor vehicle, a
copy of or access to the work order, inspection receipt, or other verifi-
able evidence that reflects that the inspection was performed including
the date and cost of the inspection.

(H) [D] for aretail installment sales transaction involv-
ing the disbursement of funds for money advanced pursuant to Texas
Finance Code, §348.404(b) and (c), a copy of any document, form, or
agreement relating to the disbursement of funds for money advanced.

(1) [P] for a retail installment sales transaction in
which the licensee issues a certificate of insurance regarding insurance
policies issued by or through the licensee in connection with the retail
installment sales transaction, copies of the certificates of insurance.

(J) [€9)] for a retail installment sales transaction in
which the licensee issues a debt cancellation agreement, a complete
copy of the debt cancellation agreement provided to the retail buyer,
documentation of disbursement of the debt cancellation agreement
fee to the retail seller or a third-party administrator, any written
instruction to another person to make a full or partial refund of the
debt cancellation agreement fee, and documentation of any refund
provided upon cancellation or termination of the debt cancellation
agreement. As an alternative to maintaining a complete copy of the
debt cancellation agreement in the retail installment sales transaction
file, the licensee may maintain all of the following:

(i) in the retail installment sales transaction file, a
copy of any page of the debt cancellation agreement with a signature, a
transaction-specific term, the cost of the debt cancellation agreement,
or any blank space that has been filled in;

(ii) in the licensee's general business files, a com-
plete master copy of each debt cancellation agreement form used by

48 TexReg 6522 November 10, 2023 Texas Register



the licensee during the period described by paragraph (10) of this sub-
section;

(iii) 1in the licensee's general business files, policies
and procedures that show a verifiable method for ensuring that the mas-
ter copy of the debt cancellation agreement accurately reflects the debt
cancellation agreement used in each individual transaction.

(K) [€9)] for a retail installment sales transaction in
which the licensee issues a certificate of coverage regarding ancillary
products issued by or through the licensee in connection with the
retail installment sales transaction, records of the ancillary products
(motor vehicle theft protection plans, service contracts, maintenance
agreements, identity recovery service contracts, etc.) including all
certificates of coverage.

(L) [6MD] for a retail installment sales transaction in-
volving insurance claims for credit life, credit accident and health,
credit property, credit involuntary unemployment, collateral protec-
tion, or credit gap insurance:

(i) - (i) (No change.)

(M) [@VB] for a retail installment sales transaction in-
volving the cancellation of a full or partial balance under a debt can-
cellation agreement for total loss or theft of an ordinary vehicle:

(i) - (i) (No change.)

(N) [€O)] for aretail installment sales transaction where
separate disclosures are required by federal or state law including the
following:

(i) - (i) (No change.)

(0) [(®)] for a retail installment sales transaction that
has been repaid in full, evidence of the discharge or release of lien as
prescribed by 43 TAC §217.106 (relating to Discharge of Lien).

(P) [(®)] for a retail installment sales transaction in-
volving a repossession, the records required by subsection (f) of this
section.

(Q) [ER)] for a retail installment sales transaction in
which the licensee agrees to defer all or part of one or more payments:

(i) - (i) (No change.)

(R) [€5)] for a retail installment sales transaction in-
volving the sale of a trade-in credit agreement under Texas Finance
Code, §348.125:

(i) - (iii) (No change.)

(S) [(B)] for a retail installment sales transaction in
which a retail buyer requests or receives a benefit under a trade-in
credit agreement under Texas Finance Code, §348.125:

(i) - (iii) (No change.)

(T) [€H] for a retail installment sales transaction in
which a retail buyer requests or receives a benefit under a depreciation
benefit optional member program under Texas Occupations Code,
§1304.003(a)(2)(C):

(i) - (i) (No change.)

(U) [E&H] any conditional delivery agreement signed by
the retail buyer or provided to the retail buyer.

(3)-(10) (No change.)
(f) (No change.)

§84.709.  Files and Records Required (Holders Taking Assignment of
Retail Installment Sales Contracts).

(a) - (d) (No change.)
(e) Records required.
(1) (No change.)

(2) Retail installment sales transaction file. A licensee
must maintain a paper or imaged copy of a retail installment sales
transaction file for each individual retail installment sales contract or
be able to produce the same information within a reasonable amount
of time. The retail installment sales transaction file must contain
documents which show the licensee's compliance with applicable law.
The required documents must show the licensee's compliance with
Texas Finance Code, Chapter 348 and would accordingly include
applicable state and federal laws and regulations, including the Truth
in Lending Act. If a substantially equivalent electronic record for any
of the following records exists, a paper copy of the record does not
have to be included in the retail installment sales transaction file if the
electronic record can be accessed upon request. The retail installment
sales transaction file must include copies of the following records or
documents, unless otherwise specified:

(A) - (C) (No change.)

(D) foraretail installment sales transaction in which the
licensee issues or takes assignment of a debt cancellation agreement,
a complete copy of the debt cancellation agreement provided to the
retail buyer and any written instruction to another person to make a
full or partial refund of the debt cancellation agreement fee, and any
documentation that comes into the licensee's possession regarding a
refund provided upon cancellation or termination of the debt cancella-
tion agreement. As an alternative to maintaining a complete copy of
the debt cancellation agreement in the retail installment sales transac-
tion file, the licensee may maintain all of the following:

(i) in the retail installment sales transaction file, a
copy of any page of the debt cancellation agreement with a signature, a
transaction-specific term, the cost of the debt cancellation agreement,
or any blank space that has been filled in;

(it) in the licensee's general business files, a com-
plete master copy of each debt cancellation agreement form used by
the licensee during the period described by paragraph (9) of this sub-
section;

(iii) in the licensee's general business files, policies
and procedures that show a verifiable method for ensuring that the mas-
ter copy of the debt cancellation agreement accurately reflects the debt
cancellation agreement used in each individual transaction.

(E) (No change.)

(F) for a retail installment sales transaction involving
the cancellation of a full or partial balance under a debt cancellation
agreement for total loss or theft of an ordinary vehicle, or involving
the cancellation or termination of a debt cancellation agreement, the
licensee must:

(i) maintain any documents that come into its pos-
session relating to the creation, processing, [et] resolution, cancella-
tion, or termination of a debt cancellation agreement; and

(i) upon request of the agency, cooperate in request-
ing and obtaining access to the type of documents described in clause
(i) of this subparagraph that are not in its possession.

(G)-(J) (No change.)
(3)-(9) (No change.)
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(f) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303986

Matthew Nance

General Counsel

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 936-7660

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 7. HOMELESSNESS PROGRAMS
SUBCHAPTER A. GENERAL POLICIES AND
PROCEDURES

10 TAC §§7.1 - 7.12

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of 10 TAC Chapter 7, Sub-
chapter A, General Policies and Procedures. The purpose of
the proposed action is to repeal the current rule, while replacing
it with a new rule with revisions to conform to State and Federal
regulatory updates under separate action.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED
BY TEX. GOV'T CODE §2001.0221. Mr. Bobby Wilkinson, Ex-
ecutive Director, has determined that, for the first five years the
proposed repeal would be in effect:

1. The proposed repeal does not create or eliminate a govern-
ment program, but relates to the making changes to an existing
activity;

2. The proposed repeal does not require a change in the number
of employees of the Department;

3. The proposed repeal does not require additional future leg-
islative appropriations;

4. The proposed repeal to the rule will not result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed repeal to the rule will not create a new regula-
tion;

6. The proposed repeal to the rule will repeal an existing regu-
lation;

7. The proposed repeal to the rule will not increase or decrease
the number of individuals subject to the rule's applicability.

8. The proposed repeal to the rule will neither negatively nor
positively affect this state's economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002.

The Department has evaluated the proposed new rule and
determined that the proposed repeal will not create an economic
effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T
CODE §2007.043. The proposed repeal does not contemplate
or authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).The Department has
evaluated the proposed repeal as to its possible effects on local
economies and has determined that for the first five years the
proposed repeal and new rule would be in effect there would
be no economic effect on local employment; therefore, no local
employment impact statement is required to be prepared for the
rule.

PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the proposed repeal is in effect,
the public benefit anticipated as a result of the amended sec-
tion would be more clarity on the administration of homeless pro-
grams. There will not be economic costs to individuals required
to comply with the amended section.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that
for each year of the first five years the proposed repeal is in
effect, enforcing or administering the repeal does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2024 through December
11, 2024, to receive input on the proposed new rule. Writ-
ten comments may be submitted to the Texas Department
of Housing and Community Affairs, Attn: Rosy Falcon, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email
rosy.falcon@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 p.m., Austin local (Central) time, December
11, 2024.

STATUTORY AUTHORITY. The proposed repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. Except as described herein the pro-
posed repeal affects no other code, article, or statute.

§7.1.  Purpose and Goals.

§7.2.  Definitions.

§7.3.  HHSP and EH Construction Activities.
§7.4.  Subrecipient Contract.

§7.5.  Subrecipient Reporting.

§7.6.  Subrecipient Data Collection.

§7.7. Subrecipient Contact Information.
$7.8.  Records Retention.

§7.9.  Contract Termination and Deobligation.

$7.10.  Inclusive Marketing.
§7.11.  Compliance Monitoring.
§7.12.  Waivers.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

48 TexReg 6524

November 10, 2023 Texas Register


mailto:rosy.falcon@tdhca.state.tx.us

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303966

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

¢ ¢ ¢

10 TAC §§7.1 - 7.12

The Texas Department of Housing and Community Affairs (the
Department) proposes new 10 TAC Chapter 7, Subchapter A,
General Policies and Procedures. The purpose of the proposed
action is to update the rule to conform to State and Federal reg-
ulatory updates.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED
BY TEX. GOV'T CODE §2001.0221. Mr. Bobby Wilkinson, Ex-
ecutive Director, has determined that, for the first five years the
proposed new rule would be in effect:

1. The proposed new rule does not create or eliminate a govern-
ment program, but relates to the making changes to an existing
activity;

2. The proposed rule does not require a change in the number
of employees of the Department;

3. The proposed new rule does not require additional future leg-
islative appropriations;

4. The proposed new rule will not result in neither an increase
nor a decrease in fees paid to the Department;

5. The proposed new rule will modify, but not create a new reg-
ulation;

6. The proposed rule will not repeal an existing regulation;

7. The proposed rule will not increase or decrease the number
of individuals subject to the rule's applicability.

8. The proposed rule will neither negatively nor positively affect
this state's economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002.
The Department has evaluated this proposed rule and deter-
mined that the proposed rule will not create an economic effect
on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T
CODE §2007.043. The proposed rule does not contemplate or
authorize a taking by the Department; therefore, no Takings Im-
pact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).The Department has
evaluated the proposed rule as to its possible effects on local
economies and has determined that for the first five years the
proposed rule would be in effect there would be no economic
effect on local employment; therefore, no local employment
impact statement is required to be prepared for the rule.

PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for

each year of the first five years the proposed rule is in effect, the
public benefit anticipated as a result of the new section would be
more clarity on the administration of homeless programs. There
will not be economic costs to individuals required to comply with
the section.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that
for each year of the first five years the proposed rule is in
effect, enforcing or administering the rule does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2024 through December
11, 2024, to receive input on the proposed new rule. Writ-
ten comments may be submitted to the Texas Department
of Housing and Community Affairs, Attn: Rosy Falcon, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email
rosy.falcon@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 p.m., Austin local (Central) time, December
11, 2024.

STATUTORY AUTHORITY. The proposed new rule is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed rule affects no other
code, article, or statute.

§7.1 Purpose and Goals.

(a) The rules established in this Chapter relate to Homeless
Programs, for which the General Provisions provided in this subchap-
ter apply to all of the Homeless Programs, unless otherwise noted. Ad-
ditional program specific requirements are contained within each pro-

gram subchapter.

(b) The Homeless Programs administered by the Texas De-
partment of Housing and Community Affairs (the "Department") sup-
port the Department's statutorily assigned mission to address homeless-
ness among Texans.

(¢) The Department accomplishes this mission by acting as a
conduit for state and federal funds directed for homelessness programs.
Ensuring program compliance with the state and federal laws that gov-
ern these programs is another important part of the Department's mis-
sion. Oversight and program mandates ensure state and federal re-
sources are expended in an efficient and effective manner.

(d) Unless otherwise noted herein or required by federal law
or regulation, or state statute, all provisions of this chapter apply to any
Application received for federal funds and any Contract of state funds
on or after the effective date of this rule.

§7.2  Definitions.

The words and terms in this chapter shall have the meanings described
in this subsection unless the context clearly indicates otherwise. Other
definitions may be found in Chapters 1, concerning Administration,
Chapter 2, concerning Enforcement, of this title, or in federal or state
law including, but not limited to, 24 CFR Parts 91, 200, 576, 582, and
583, and UGMS or TXGMS, as applicable.

(1) Affiliate--An entity related to an Applicant that controls
by contract or by operation of law the Applicant or has the power to
control the Applicant or a third entity that controls, or has the power to
control both the Applicant and the entity. Examples include but are not
limited to entities submitting under a common application, or instru-
mentalities of a unit of government. This term also includes any entity
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that is required to be reported as a component entity under Generally

Subrecipient to obtain third-party or firsthand verification of income,

Accepted Accounting Standards, is required to be part of the same Sin-

per 24 CFR §576.500(c)(4).

gle Audit as the Applicant, is reported on the same IRS Form 990, or
is using the same federally approved indirect cost rate.

(2) Allocation Formula--Mathematical relationship among

(14) Dwelling Unit--A residence that meets Habitability
Standards that is not an emergency shelter, hotel, jail, institution, or
similar temporary lodging. Transitional Housing is included in this

factors, authorized by the Board, that determines, when applicable,

definition unless the context clearly states otherwise. Common areas

how much funding is available in an area or region in Subchapters B,

supporting the Dwelling Unit are also included in this definition.

C, and D of this chapter, relating to Homelessness Programs.

(3) Applicant--A unit of local government, nonprofit cor-
poration or other entity, as applicable, who has submitted to the De-
partment an Application for Department funds or other assistance.

(4) Application--A request for a Contract award submitted
by an Applicant to the Department, in a form prescribed by the Depart-
ment, including any exhibits or other supporting material.

(5) At-risk of Homelessness--Defined by 24 CFR §576.2,
except as otherwise defined by Contract, the income limits for Program
Participants are determined by the Subrecipient but, at a minimum, do

(15) Elderly Person--

(A) For state funds, a person who is 60 years of age or

older; and
(B) For ESG, a person who is 62 years of age or older.

(16) Ending Homelessness (EH) Fund--The volun-
tary-contribution state program established in Texas Transportation
Code §502.415.

(17)  Emergency Solutions Grants (ESG)--A HUD-funded
program which provides funds for services necessary to help persons

not exceed the moderate income level pursuant to Tex. Gov't Code

that are at risk of homelessness or homeless quickly regain stability in

§2306.152.

(6) Code of Federal Regulations (CFR)--The codification
of the general and permanent rules and regulations of the federal gov-

permanent housing.

(18) Emergency Solutions Grants CARES (ESG
CARES)--A HUD-funded program which provides funds for services

ernment as adopted and published in the Federal Register.

(7) Continuum of Care (CoC)--The group composed of
representatives of relevant organizations, which generally includes
nonprofit homeless providers; victim service providers; faith-based
organizations; governments; businesses; advocates; public housing

necessary to help persons that are risk of homelessness or homeless
quickly regain stability in permanent housing authorized by the
Coronavirus Aid, Relief, and Economic Security Act (CARES).

(19) ESG Interim Rule--The regulations with amendments
promulgated at 24 CFR Part 576 as published by HUD for the ESG

agencies; school districts; social service providers; mental health

Program.

agencies; hospitals; universities; affordable housing developers; law
enforcement; organizations that serve homeless and formerly home-
less veterans, and homeless and formerly homeless persons that are
organized to plan for and provide, as necessary, a system of outreach,
engagement, and assessment; emergency shelter; rapid re-housing;

(20) Expenditure--An amount of money accounted for by
a Subrecipient as spent.

(21) Finding--A Subrecipient's material failure to comply
with rules, regulations, the terms of the Contract or to provide services

transitional housing; permanent housing; and prevention strategies to

under each program to meet appropriate standards, goals, and other re-

address the various needs of homeless persons and persons at risk of

quirements established by the Department or funding source (including

homelessness for a specific geographic area. HUD funds a CoC Pro-

performance objectives). A Finding impacts the organization's ability

gram designed to assist sheltered and unsheltered homeless people by

to achieve the goals of the program and jeopardizes continued oper-

providing the housing and/or services needed to help individuals move

ations of the Subrecipient. Findings include the identification of an

into transitional and permanent housing, with the goal of long-term

action or failure to act that results in disallowed costs.

stability.
(8) CoC Lead Agency--CoC collaborative applicant in the

(22) Head of Household--As defined in the most recent
Homeless Management Information System (HMIS) Data Dictionary

HUD CoC Program per 24 CFR §578.3.

(9) Contract--The executed written agreement between the
Department and a Subrecipient performing a program activity that de-

issued by HUD.

(23) HMIS-Comparable Database--Database established
and operated by a victim service provider or legal service provider

scribes performance requirements and responsibilities assigned by the

that is comparable to HMIS and collects Program Participant-level

document.

(10) Contract System--The electronic recordkeeping sys-
tem established by the Department, as required by the program.

(11) Contract Term--Period of time identified in the Con-
tract during which program activities may be conducted.

(12) Cost Reimbursement--A Contract sanction whereby
reimbursement of costs incurred by the Subrecipient occurs only af-
ter the Department has reviewed all relevant documentation provided
by the Subrecipient to support Expenditures. Reimbursement will only

data over time.

(24) HMIS Data Dictionary--The Dictionary published
by HUD which defines terms for the use of HMIS and comparable
databases.

(25) HMIIS Data Standards Manual--Manual published by
HUD which documents the requirements for the programming and use
of all HMIS and comparable databases.

(26) HMIS Lead Agency--The entity designated by the
CoC to operate the CoC's HMIS on its behalf.

be approved by the Department where the documentation clearly sup-
ports the eligible use of funds.

(13) Declaration of Income Statement (DIS)--A De-

(27) Homeless or Homeless Individual--An individual as
defined by 42 U.S.C. §§11371 - 11378 and 24 CFR §576.2. For state-
funded programs, a homeless individual may have right of occupancy

partment-approved form used only when it is not possible for a

because of a signed lease, but still qualify as homeless if his or her
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primary nighttime residence is an emergency shelter or place not meant

accounting system and a voluntary board, and practices nondiscrimina-

for human habitation.

(28) Homeless Housing and Services Program (HHSP)-
-The state-funded program established under Tex. Gov't Code

§2306.2585.

(29) Homeless Management Information System (HMIS)-
-Information system designated by the CoC to comply with the HUD's
data collection, management, and reporting standards and used to col-
lect Program Participant-level data and data on the provision of housing

tion in the provision of assistance. This does not include a governmen-
tal organization such as a public housing authority or a housing finance

agency.
(42) Project--A group of eligible activities identified in an

Application or Contract to the Department, and designated in HMIS or
HMIS-comparable database.

(43) Program Participant--An individual or Household that
is assisted by a Homeless Program.

and services to homeless individuals and families and persons at-risk
of homelessness.

(30) Homeless Programs--Reference to programs that have

(44) Program Year--Contracts with funds from a specific
federal allocation (ESG and ESG CARES) or year of a state biennium
(HHSP).

the specific purpose of addressing homelessness administered by the
Department, including ESG Program, ESG CARES, HHSP, and EH
Fund.

(31) Homeless Subpopulations--Persons  experiencing
Homelessness who are part of the special population categories as
defined by the most recent Point In Time Data Collection guidance

issued by HUD.
(32) Household--A Household is a single individual or a

group of persons who apply together for assistance and who live to-
gether in one Dwelling Unit, or, for persons who are not housed or in

(45) Recertification--Required review of a Program Partic-
ipant's eligibility determination for continuation of assistance.

(46) Service Area--The city(ies), county(ies) and/or
place(s) identified in the Application (as applicable), and Contract that
the Subrecipient will serve.

(47) State--The State of Texas or the Department, as indi-
cated by context.

(48) Subcontract--A contract made between the Subrecip-
ient and a purveyor of goods or services through a procurement rela-

a shelter, who would live together in one Dwelling Unit if they were

tionship.

housed, or as defined in the most recent HMIS Data Dictionary issued
by HUD.

(33) Households Served--A single individual or a group of
persons who apply for Homeless Program assistance, meets a Home-
less Program's eligibility requirements, receives a Homeless Program's
services, and whose data is entered into an HMIS or comparable data-
base.

(34) Land Use Restriction Agreement (LURA)--An agree-
ment, regardless of its title, between the Department and a property
owner, including an emergency shelter, which is a binding covenant
upon the property owner and successors in interest, that, when
recorded, encumbers the property with respect to the requirements of

(49) Subcontractor--A person or an organization with
whom the Subrecipient contracts to provide services.

(50) Subgrant--An award of financial assistance in the form
of money made under a grant by a Subrecipient to an eligible Sub-
grantee. The term includes financial assistance when provided by con-
tractual legal agreement, but does not include procurement purchases.

(51) Subgrantee--The legal entity to which a Subgrant is
awarded and which is accountable to the Subrecipient for the use of

the funds provided.

(52) Subrecipient--An organization that receives federal or
states funds passed through the Department to operate ESG and/or state

the programs for which it receives funds.

(35) Match--A contribution to the ESG Program from a
non-ESG source governed by 24 CFR §576.201.

(36) Monthly Expenditure Report--Information on Expen-
ditures from Subrecipient to the Department.

(37) Monthly Performance Report--Information on Pro-
gram Participants and program activities from Subrecipient to the

funded Homeless Programs.

(53) Texas Administrative Code (TAC)--A compilation of
all state agency rules in Texas.

(54) United States Department of Housing and Urban De-
velopment (HUD)--Federal department that provides funding for ESG.

(55) Unit of General Purpose Local Government--A unit
of government which has, among other responsibilities, the authority

Department.

(38) Notice of Funding Availability (NOFA)--Notice of
Funding Availability or announcement of funding published by the
Department notifying the public of available funds for a Program with

to assess and collect local taxes and to provide general governmental
services.

(56) United States Code (U.S.C.)--A consolidation and
codification by subject matter of the general and permanent laws of

certain requirements.

(39) Outcome--A benefit or change achieved by a Program
Participant served by the Department's Homeless Programs.

(40) Performance Target--Number of persons/Households
to be served, outcomes to be reached, or construction/rehabilita-
tion/conversion to be performed that the Subrecipient commits to

the United States.

(57)  Youth Headed Household--Household that includes
unaccompanied youth 24 years of age and younger, parenting youth
24 years of age and younger and children of parenting youth 24 years
of age and younger.

$§7.3  HHSP and EH Construction Activities.

accomplish during the Contract Term.

(41) Private Nonprofit Organization--An organization de-

(a) A Subrecipient of Homeless Program funds that constructs
or rehabilitates a building or Dwelling Unit, or converts a building(s)

scribed in §501(c) of the Internal Revenue Code (the "Code") of 1986

for use as a shelter may be required to enter into a LURA. No new con-

and which is exempt from taxation under subtitle A of the Code, has an

struction, renovation (other than repairs), rehabilitation, or conversion
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of a shelter, or construction or rehabilitation of a Dwelling Unit may
be performed using ESG funds.

(b) Tex. Gov't Code §2306.185 requires certain multifamily
rental developments to have, among other provisions, a 30-year LURA.

(c) A Subrecipient that intends to expend funds for new con-

(D) for an amendment adding funds (not applicable to
amendments for extending time), if the Department has cited the Sub-
recipient for violations within §7.11 of this subchapter (related to Com-
pliance Monitoring) and the corrective action period has expired with-
out correction of the issue or a satisfactory plan for correction of the
issue;

struction, rehabilitation, or conversion must submit a copy of the activ-
ity budget inclusive of all sources and uses of funding, documents for a
construction plan review, and identification of the entity and signature
authorization of the individual (name and title) that will execute the

(E) the Contract has expired; or

(F) a member of the Subrecipient's board has been de-
barred and has not been removed.

LURA. These documents must be submitted no less than 90 calendar
days prior to the end of the Contract Term under which funds for the
activity are provided. The Department may elect to reconsider award
amounts if financial resources other than those presented in the Appli-
cation are subsequently committed to an activity.

(d) A Subrecipient must request a final construction inspection
within 30 calendar days of construction completion. The inspection
will cover the Shelter and Housing Standards, National Standards for

(2) Except for amendments that only move funds within
budget categories, program staff may recommend denial of amendment
requests if any of the following conditions exist:

(A) the request for an amendment was received in writ-
ing less than 30 calendar days from the end of the Contract Term; or

(B) if'the funds associated with the Contract will reach
their federal or state expiration date within 45 calendar days of the

the Physical Inspection of Real Estate, 2012 International Residential

request.

Code (or municipality adopted later version), Minimum Energy Effi-
ciency Requirements for Single Family Construction Activities, and
the Accessibility Standards in Chapter 1, Subchapter B, as applicable
for the Homeless Program and activity.

§7.4  Subrecipient Contract.

(a) Subject to prior Board approval, the Department and a Sub-
recipient shall enter into and execute a Contract for the disbursement of
program funds. The Department, acting by and through its Executive
Director or his/her designee, may authorize, execute, and deliver au-
thorized modifications and/or amendments to the Contract, as allowed
by state and federal laws and rules.

(b) Subrecipients of state funds may Subcontract for the deliv-
ery of Program Participant assistance without obtaining Department's
prior approval, but must obtain the Department's written permission be-
fore entering into a Subgrant. Department ESG funds and ESG Match
may not be Subgranted.

(c) The Subrecipient is responsible for ensuring that the per-
formance rendered under all Subcontracts, Subgrants, and other agree-
ments are rendered so as to comply with Homeless Program require-
ments, as if such performance rendered were rendered by the Subrecip-
ient. Department maintains the right to monitor and require the Subre-
cipient's full compliance with the terms of the Subrecipient Contract.

(d) A performance statement and budget are attachments to
the Contract between the Subrecipient and the Department. Execution
of the Contract enables the Subrecipient to access funds through the
Department's Contract System.

(¢) Amendments and Extensions to Contracts.

(1) Except for amendments that only move funds within
budget categories, program staff will recommend denial of amendment
requests if any of the following conditions exist:

(A) if the award for the Contract was competitively
awarded and the amendment would materially change the scope of the
Contract performance or affected the score;

(B) if the Subrecipient is delinquent in the submission
of their Single Audit or their Single Audit Certification form required
by §1.403 of this title (relating to Single Audit Requirements);

(C) for an amendment adding funds to the Contract, if
the Subrecipient owes the Department disallowed amounts in excess of
$1,000 and a Department-approved repayment plan is not in place or
has been violated;

(3) Denial of an amendment may be subject to §1.7 of this
title (relating to Appeals Process).

(4) The Executive Director may on appeal approve an
amendment where the Single Audit Certification Form has not been
submitted as reflected in paragraph (1)(B) of this section. In addition,
the Executive Director may on appeal approve an amendment where
the conditions in paragraph (2)(A) and paragraph (2)(B) of this section
exist. The Subrecipient must demonstrate good cause for the amend-
ment, and such an amendment must not cause the Department to miss
a federal obligation or expenditure deadline, or a state expenditure
deadline.

(5) Additional program specific requirements for amend-
ments and extensions to Contracts are found in the program rules of
this chapter, relating to Homelessness Programs.

(f) The Department reserves the right to request supporting
Expenditure documentation at any time in reviewing an Expenditure
report for approval. The Department will use full Cost Reimbursement
method of payment whenever any of the following conditions exists:

(1) The Department determines that the Subrecipient has
maintained cash balances in excess of need;

(2) The Department identifies significant deficiency in the
cash controls or financial management system used by the Subrecipi-
ent; or

(3) The Subrecipient fails to comply with the reporting re-
quirements in §7.5 (relating to Subrecipient Reporting) and §7.6 (relat-
ing to Subrecipient Data Collection) of this subchapter.

(g) Voluntary deobligation. The Subrecipient may fully relin-
quish funds in the form of a written request signed by the signatory,
or successor thereto, of the Contract. The Subrecipient may partially
relinquish funds under a Contract in the form of a written request from
the signatory if the partial relinquishment in performance measures and
budget would not have impacted the award of the Contract. Voluntary
relinquishment of a Contract does not limit a Subrecipient's ability to
participate in future funding.

(h) Funds provided under a Contract may not be used for sec-
tarian or explicitly religious activities such as worship, religious in-
struction or proselytization, and must be for the benefit of persons re-
gardless of religious affiliation.

§7.5  Subrecipient Reporting.
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(a) Subrecipient will be reimbursed for the amount of actual

or legal service providers in order to integrate data from all homeless

cash disbursements as reflected in the approved Monthly Expenditure

assistance and homelessness prevention projects in a CoC.

Reports.

(b) Subrecipient must submit a Monthly Performance Report
and a Monthly Expenditure Report through the Contract System not
later than the last day of each month which reflects performance and
expenditures conducted in the prior month.

(c) For performance reports, Program Participants that are as-
sisted continuously as a Contract ends and a new Contract begins in
the same program will count as new Program Participants for the new
Contract. However, the start of a new Contract does not require new
eligibility determination or documentation for Program Participants,
except as required for Recertification.

(d) Subrecipient shall reconcile their Expenditures with their
performance at least monthly before seeking a request for funds for
the following month. If the Subrecipient is unable to reconcile on a
month-to-month basis, the Subrecipient must provide at the request of
the Department, a written explanation for the variance and take appro-
priate measures to reconcile the subsequent month. It is the responsi-
bility of a Subrecipient to ensure that it has documented the compliant
use of all funds provided prior to receipt of additional funds, or if this
cannot be done to address the repayment of such funds.

(e) Failure of a Subrecipient to provide reports as required un-
der Department rules or the Contract may be sufficient reason for the
Department to deobligate funds for which a Monthly Expenditure Re-
port has not been submitted.

(f) _If the Subrecipient fails to submit within 45 calendar days
of its due date, any report or response required by this section and
responses to monitoring reports, Department may, in its sole discre-
tion, suspend payments, place the Subrecipient on Cost Reimburse-
ment method of payment, and initiate proceedings to terminate any ac-
tive Contract.

(g) Subrecipient must report on all measures in the Monthly
Performance Report for demographics and Program Participant Ser-
vices for which they are awarded.

(h) Subrecipient must submit information requested by the De-
partment for annual or biannual reporting. The annual reporting may
extend over multiple Contracts.

(1) ESG Subrecipients will submit information yearly as
required for the Consolidated Annual Performance and Evaluation Re-
port, including, but not limited to:

(A) HMIS exports as required per HUD; and
(B) Section 3 provision of the HUD Act of 1968, as re-
quired per HUD.

(2) Subrecipients of state funds will submit information for
biennial reporting to the Texas Legislature, including, but not limited
to:

(A) The successes and challenges of the program, in-
cluding using state funding in ways that cannot be used by other fund-

ing sources; and

(B) How funds were used to leverage other funding
sources to persons experiencing homelessness.

§7.6  Subrecipient Data Collection.

(a) Subrecipient must ensure that data on all persons served

(b) The Performance Targets shall be indicated in the Contract.

§7.7 Subrecipient Contact Information.

(a) In accordance with §1.22 of this title (relating to Provid-
ing Contact Information to the Department), Subrecipient will notify
the Department and provide contact information for staff that approve
the Contract and submit/approve reports in the Contract System. A
primary and secondary contact are required to be provided to the De-
partment for submission and approval of reports. The notification will
be sent to the Department by updating its Contract System access re-

quest information.
(b) If the organization is a nonprofit organization, contact in-

formation for the chair and vice-chair of the organization's governing
board must be provided to the Department and shall include the:

(1) Board Member's name;

(2) Beginning and end dates of the member's term;

(3) Member's mailing address (which must be different
from the organization's mailing address);

(4) Member's phone number (different from the organiza-
tion's phone number); and

(5) Member's direct email address.

(c) Subrecipient will notify the Department and provide con-
tact information for Subcontractors and Subgrantee within 30 calendar
days of the effective date of the Subcontract or Subgrant. Contact in-
formation for the entities with which the Subrecipients' Subcontract or
Subgrant must be provided to the Department, including the organiza-
tion name, name and title of authorized person who entered into the
Subgrant or Subcontract, phone number, e-mail address, and type of

services provided.

(d) At the start of the Contract and within 30 calendar days
of contact information changes, including entering into Subcontracts
or Subgrants, Subrecipient will notify the Department of contact in-
formation used for the public to receive assistance through Homeless
Programs. The contact information for the public should include, but is
not limited to, organization name, phone number to receive assistance,
email to receive assistance, type of assistance offered, and Service Area
in which the assistance is offered.

(¢) The Department will rely solely on the contact informa-
tion supplied by the Subrecipient as indicated in the Department's web-
based Contract System. It is the Subrecipient's sole responsibility to en-
sure such information is current, accurate, and complete. Correspon-
dence sent to the email or physical address shown in the Contract Sys-
tem will be deemed delivered to the Subrecipient. The Department is
not required to send a paper copy and if it does so it does as a voluntary
and non-precedential courtesy only.

§7.8 Records Retention.

(a) Records must be kept in accordance with §1.409 of this
Title (relating to Records Retention).

(b) Record retention for construction/rehabilitation/conver-
sion of emergency shelters or Dwelling Units must be retained until
the expiration of the LURA.

(¢) For ESG, retention for records relevant to the ESG Con-
tract (including but not limited to shelter and habitability inspections)

and all activities assisted under Homeless Programs is entered into the

shall be kept in accordance with 24 CFR §576.500 and TXGMS, as

applicable HMIS or HMIS-comparable database for domestic violence

defined at §1.401 of this title (relating to Definitions), as applicable ex-

cept if any litigation, claim, negotiation, audit, monitoring, inspection
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or other action has started before the expiration of the required record
retention period, records must be retained until completion of the ac-

(8) A current year Single Audit must be performed for all
entities that have exceeded the federal expenditure threshold under

tion and resolution of all issues which arise from it, or until the end

2 CFR Part 200, Subpart F or the State expenditure threshold under

of the required period, whichever is later. The record retention period

TXGMS, as applicable. The Department will allow a proportionate

does not begin until one year after the expiration of the Contract.

(d) For state funds, retention for records relevant to the Con-
tract (including but not limited to shelter and habitability inspections)
shall be kept in accordance with UGMS or TXGMS, as applicable, and
retained by the Subrecipient for a period of three years from the expi-
ration of the Contract except if any litigation, claim, negotiation, audit,
monitoring, inspection or other action has started before the expiration
of the required record retention period, records must be retained until
completion of the action and resolution of all issues which arise from
it, or until the end of the required period, whichever is later.

$§7.9  Contract Termination and Deobligation.

(a)  When a Contract is terminated or voluntarily relinquished,
the procedures described in this subsection will be implemented.

(b) The terminology of a "terminated" Subrecipient is intended
to include the Subrecipient that is voluntarily or involuntarily terminat-
ing their Contract, but does not include Contracts that expire without
being sent a termination letter.

(1) The Department will issue a termination letter to the

share of program funds to pay for accrued audit costs, when an audit is
required, for a Single Audit that covers the date up to the closeout of
the Contract. To be reimbursed for a Single Audit, the terminated Sub-
recipient must have a binding contract with a CPA firm on or before the
termination date of the Contract. The actual costs of the Single Audit
and accrued audit costs including support documentation must be sub-
mitted to the Department no later than 45 calendar days from the date
the Department determines the closeout is complete. See §1.403 of this
title (relating to Single Audit Requirements) for more information.

(9) Subrecipient shall submit within 45 calendar days after
the date of the closeout process all financial, performance, and other
applicable reports to the Department. The Department may approve
extensions when requested by the Subrecipient. However, unless the
Department authorizes an extension, the Subrecipient must abide by
the 45 calendar day requirement of submitting all referenced reports
and documentation to the Department.

$7.10  Inclusive Marketing.

(a) The purpose of this section is to highlight certain policies
and/or procedures that are required to have written documentation.

Subrecipient no less than 30 calendar days prior to terminating the

Other items that are required for written standards are included in the

Contract. The Department may determine to take any of the follow-

federal or state rules.

ing actions: suspend funds immediately or allow a temporary transfer
to another Subrecipient; or provide instructions to the Subrecipient to
prepare a proposed budget and written plan of action that supports the
closeout of the Contract. The plan must identify the name and cur-

(b) Participant selection criteria:

(1) Selection criteria will be applied in a manner consistent
with all applicable laws, including the Texas and Federal Fair Housing

rent titles of staff that will perform the closeout and an estimated dollar

Acts, program guidelines, and the Department's rules.

amount to be incurred. The plan must identify the CPA or firm which
will perform the Single Audit. The Department will issue an official
termination date to allow all parties to calculate deadlines which are
based on such date.

(2) No later than 30 calendar days after the Contract is ter-

(2) Ifthe local CoC has adopted priority for certain Home-
less subpopulations or a specific funding source has a statutory or reg-
ulatory preference, then those subpopulations may be given priority by
the Subrecipient. Such priority must be listed in the participant selec-
tion criteria.

minated, the Subrecipient will take a physical inventory of Program
Participant files, including case management files.

(3) The terminated Subrecipient will have 30 calendar days
from the date of the physical inventory to make available to the De-
partment all Program Participant files. Current and active case man-
agement files also must be inventoried.

(4) The terminated Subrecipient will prepare and submit no
later than 30 calendar days from the date the Department retrieves the
files, a final report containing a full accounting of all funds expended

(3) Notifications on denial, non-renewal, or termination of
Assistance must:

(A) State that a Person with a Disability may request a
reasonable accommodation in relation to such notice.

(B) Include any appeal rights the participant may have
in regards to such notice.

(C) Inform Program Participants in any denial, non-re-
newal or termination notice, information on rights they may have under

under the Contract.

(5) A Monthly Expenditure Report and a Monthly Perfor-
mance Report for all remaining expenditures incurred during the close-
out period must be received by the Department no later than 45 calendar
days from the date the Department determines that the closeout of the
program and the period of transition are complete.

(6) The Subrecipient will submit to the Department no later

VAWA (for ESG only, in accordance with the Violence Against Women
Reauthorization Act of 2022 (VAWA) protections). Subrecipient may
not deny admission on the basis that the applicant has been a victim of
domestic violence, dating violence, sexual assault, or stalking.

(c) Other policies and procedures:

(1) Affirmative Fair Housing Marketing Plan. Subrecipi-
ents providing project-based rental assistance must have an Affirmative

than 45 calendar days after the termination of the Contract, an inventory

Fair Housing Marketing Plan created in accordance with HUD require-

of the non-expendable personal property acquired in whole or in part

ments to direct specific marketing and outreach to potential tenants who

with funds received under the Contract.

(7) The Department may require transfer of Equipment ti-
tle to the Department or to any other entity receiving funds under the
program in question. The Department will make arrangements to re-
move Equipment covered by this paragraph within 90 calendar days
following termination of the Contract.

are considered "least likely" to know about or apply for housing based
on an evaluation of market area data. Subrecipient must comply with
HUD's Affirmative Fair Housing Marketing and the Age Discrimina-
tion Act of 1975.

(2) Language Access Plan. A Subrecipient that interacts
with Program Participants must create a Language Access Plan for
Limited English Proficiency (LEP) Requirements. Consistent with Ti-
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tle VI and Executive Order 13166, Subrecipient is also required to take

will be provided. However, if a credible complaint of fraud or other

reasonable steps to ensure meaningful access to programs and activi-

egregious noncompliance is received the Department reserves the right

ties for LEP persons.

(3) Affirmative Outreach. Ifit is unlikely that outreach will
reach persons of any particular race, color, religion, sex, age, national
origin, familial status, or disability who may qualify for those facilities
and services, the Subrecipient must establish policies and procedures
that target outreach to those persons. Subrecipient must take appropri-
ate steps to ensure effective communication with persons with disabil-

to conduct unannounced monitoring visits. It is the responsibility of the
Subrecipients to provide to the Department the current contact informa-
tion for the organization and the Board in accordance with §7.7 of this
subchapter (relating to Subrecipient Contact Information) and §1.22 of
this title (relating to Providing Contact Information to the Department).

(3) Upon request, Subrecipient and Subgrantee (if applica-
ble) must make available to the Department all books and records that

ities including, but not limited to, adopting procedures that will make

the Department determines are reasonably relevant to the scope of the

available to interested persons information concerning the location of

Department's review. Typically, these records may include (but are not

assistance, services, and facilities that are accessible to persons with

limited to):

disabilities. Subrecipient must make known that use of the facilities,
assistance, and services are available to all on a nondiscriminatory ba-
sis.

(4) Reasonable Accommodation. Subrecipient must com-
ply with state and federal fair housing and antidiscrimination laws.
Subrecipient's policies and procedures must address Reasonable Ac-
commodation, including, but not limited to, consideration of Reason-

(A) Minutes of the governing board and any commit-
tees thereof, together with all supporting materials;

(B) Copies of all internal operating procedures or other
documents governing the Subrecipient's operations;

(C) The Subrecipient's Board approved operating bud-
get and reports on execution of that budget;

able Accommodations requested to apply for assistance. See Chapter
1, Subchapter B of this title, relating to Accessibility and Reasonable
Accommodations, for more information.

§7.11

Compliance Monitoring.
(a) Purpose and Overview

(1) This section provides the procedures that will be fol-
lowed for monitoring for compliance with the programs in this chapter.

(2) Any entity administering any or all of the programs de-
tailed in this chapter is a Subrecipient. A Subrecipient may also admin-
ister other programs, including programs administered by other state
or federal agencies and privately funded programs. If the Subrecipient
has Contracts for other programs through the Department, including
but not limited to the HOME Partnerships Program, the Neighborhood
Stabilization Program, or the Texas Housing Trust Fund, the Depart-
ment may, but is not required to and does not commit to, coordinate
monitoring of those programs with monitoring of those programs un-

der this Chapter.

(3) Any entity administering any or all of the programs pro-
vided for in subsection (a)(2) of this section as part of a Memorandum
of Understanding (MOU), contract, or other legal agreement with a
Subrecipient is a Subgrantee.

(b) Frequency of Reviews, Notification and Information Col-
lection.

(1) In general, the Subrecipient or Subgrantee will be
scheduled for monitoring based on state or federal monitoring require-
ments and/or a risk assessment. Factors to be included in the risk
assessment include but are not limited to: the number of Contracts
administered by the Subrecipient or Subgrantee, the amount of funds
awarded and expended, the Iength of time since the last monitoring,
findings identified during previous monitoring, issues identified
through the submission or lack of submission of a Single Audit,
complaints received by the Department, and reports of fraud, waste
and/or abuse. The risk assessment will also be used to determine
which Subrecipients or Subgrantees will have an onsite review and
which may have a desk review.

(2) The Department will provide the Subrecipient or Sub-
grantee with written notice of any upcoming onsite or desk monitor-
ing review, and such notice will be given to the Subrecipient and Sub-
grantee by email to the Subrecipient's and Subgrantee's Contract con-
tact at the email address most recently provided to the Department by
the Subrecipient or Subgrantee. In general, a 30 calendar day notice

(D) The Subrecipient's strategic plan or comparable
document if applicable and any reports on the achievement of that

plan;

(E) Correspondence to or from any independent audi-

tor;

(F) Contracts with any third parties for goods or ser-
vices and files documenting compliance with any applicable procure-
ment and property disposition requirements;

(G) All general ledgers and other records of financial
operations (including copies of checks and other supporting docu-

ments);

(H) Applicable Program Participant files with all
required documentation;

(I) Applicable human resources records;

(J) Monitoring reports from other funding entities;

(K) Program Participant files regarding complaints, ap-
peals and termination of services; and

(L) Documentation to substantiate compliance with any
other applicable state or federal requirements including, but not limited
to, the Davis-Bacon Act, HUD requirements for environmental clear-
ance, Lead Based Paint, the Personal Responsibility and Work Oppor-
tunity Act, HUD LEP requirements, and requirements imposed by Sec-
tion 3 of the Housing and Urban Development Act of 1968.

(c) Post Monitoring Procedures.

(1) In general, within 30 calendar days of the last day of
the monitoring visit, a written monitoring report will be prepared for
the Subrecipient describing the monitoring assessment and any correc-
tive actions, if applicable. The monitoring report will be emailed to the
Subrecipient's Board Chair and Executive Director. All Department
monitoring reports and Subrecipient responses to monitoring reports
must be provided to the governing body of the Subrecipient within the
next two regularly scheduled meetings. Issues of concern over which
there is uncertainty or ambiguity may be discussed by the Department
with the staff of cognizant agencies overseeing federal funding. Certain
types of suspected or observed improper conduct may trigger require-
ments to make reports to other oversight authorities, state and federal,
including but not limited to the State Auditor's Office and applicable

Inspectors General.
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(2) Subrecipient Response. If there are any Findings of
noncompliance requiring corrective action, the Subrecipient will be
provided 30 calendar days from the date of the email to respond, which
may be extended for good cause. In order to receive an extension, the
Subrecipient must submit a written request to the Director of Compli-
ance within the corrective action period, stating the basis for good cause
that justifies the extension. The Department will approve or deny the
extension request within five calendar days.

(3) Monitoring Close Out. Within 45 calendar days after
the end of the corrective action period, a close out letter will be issued
to the Subrecipient. Ifthe Subrecipient's response satisfies issues raised
in the monitoring letter, the issue of noncompliance will be noted as re-
solved. If the Subrecipient's response does not correct all Findings, the
follow-up letter will identify the documentation that must be submitted
to correct the issue.

(4) Options for Review. If, following the submission of
corrective action documentation, Compliance staff continues to find
the Subrecipient or Subgrantee in noncompliance, and the Subrecipient
disagrees, the Subrecipient may request or initiate review of the matter
using the following options, where applicable:

(A) If the issue is related to a program requirement or
prohibition of a federal program, the Subrecipient may contact the ap-
plicable federal program officer for guidance or request that the Depart-
ment contact applicable federal program officer for guidance without
identifying the Subrecipient.

(B) If the issue is related to application of a provision
of the Contract or a requirement of the Texas Administrative Code, the
Subrecipient may request to submit an appeal to the Executive Director
consistent with §1.7 (regarding Appeals Process) of this title.

(C) The Subrecipient may request Alternative Dispute
Resolution (ADR). Subrecipient may send a proposal to the Depart-
ment's Dispute Resolution Coordinator to initiate ADR pursuant to
Chapter 1, Subchapter A of this title, relating to General Policies and
Procedures.

(5) If the Subrecipient does not respond to a monitoring
letter or fail to provide acceptable evidence of compliance, the matter
will be handled through the procedures described in Chapter 2 of this
Title, relating to Enforcement.

§7.12  Waivers.

(a) The Department's Governing Board (the "Board") may
waive rules in this chapter for good cause to meet the purpose of the
Homeless Programs described further in §7.1 of this title (relating to
Purpose and Goals). However, any waiver cannot conflict with the
federal statutes or regulations, the Department's Action Plan, or state
statutes governing any of the Homeless Programs.

(b) A provision of a closed NOFA may not be waived except in
the case of a disaster as described in §1.5 of this title (related to Waiver
Applicability in the Case of Federally Declared Disasters) or a change
in federal law that makes adherence to the requirements of the NOFA
impossible or impracticable as determined by the Board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303967

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

¢ ¢ ¢

SUBCHAPTER B. HOMELESS HOUSING AND
SERVICES PROGRAM (HHSP)
10 TAC §§7.21 - 7.29

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of 10 TAC Chapter 7, Sub-
chapter B, Homeless Housing and Services Program. The pur-
pose of the proposed action is to repeal the current rule while
proposing a new rule to conform to State and Federal regulatory
updates under separate action.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED
BY TEX. GOV'T CODE §2001.0221. Mr. Bobby Wilkinson, Ex-
ecutive Director, has determined that, for the first five years the
proposed repeal would be in effect:

1. The proposed repeal does not create or eliminate a govern-
ment program, but relates to the making changes to an existing
activity;

2. The proposed repeal does not require a change in the number
of employees of the Department;

3. The proposed repeal does not require additional future leg-
islative appropriations;

4. The proposed repeal to the rule will not result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed repeal to the rule will not create a new regula-
tion;

6. The proposed repeal to the rule will repeal an existing regu-
lation;

7. The proposed repeal to the rule will not increase or decrease
the number of individuals subject to the rule's applicability.

8. The proposed repeal to the rule will neither negatively nor
positively affect this state's economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002.
The Department has evaluated this proposed repeal and de-
termined that the proposed repeal will not create an economic
effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T
CODE §2007.043. The proposed repeal does not contemplate
nor authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).The Department has
evaluated the proposed repeal as to its possible effects on local
economies and has determined that for the first five years the
proposed repeal would be in effect there would be no economic
effect on local employment; therefore, no local employment
impact statement is required to be prepared for the rule.
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PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the proposed repeal is in effect,
the public benefit anticipated as a result of the amended sec-
tion would be more clarity on the administration of homeless pro-
grams. There will not be economic costs to individuals required
to comply with the amended section.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that
for each year of the first five years the proposed repeal is in
effect, enforcing or administering the repeal does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2024 through December
11, 2024, to receive input on the proposed repeal. Written
comments may be submitted to the Texas Department of
Housing and Community Affairs, Attn: Rosy Falcon, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email
rosy.falcon@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 p.m., Austin local (Central) time, December
11, 2024.

STATUTORY AUTHORITY. The proposed repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed repeal affects no other
code, article, or statute.

$7.21.  Purpose and Use of Funds.

$7.22.  HHSP Subrecipient Application and Selection.

$§7.23.  Allocation of Funds and Formula.

$7.24.  General HHSP Requirements.

$§7.25.  Program Income.

$§7.26. Conflict of Interest.

§7.27.  Eligible Costs.

§7.28.  Program Participant Eligibility and Program Participant
Files.

$7.29.  Shelter and Housing Standards.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303968

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

L4 ¢ L4
10 TAC §§7.21 - 7.29

The Texas Department of Housing and Community Affairs (the
Department) proposes new 10 TAC Chapter 7, Subchapter B,
Homeless Hosing and Services Program, consisting of §§7.21 -
7.29. The purpose of the proposed action is to repeal the existing

rules and simultaneously propose new rules to conform to State
and Federal regulatory updates.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED
BY TEX. GOV'T CODE §2001.0221. Mr. Bobby Wilkinson, Ex-
ecutive Director, has determined that, for the first five years the
proposed new rules would be in effect:

1. The proposed new rules do not create or eliminate a govern-
ment program, but relates to the making changes to an existing
activity;

2. The proposed new rules do not require a change in the num-
ber of employees of the Department;

3. The proposed new rules do not require additional future leg-
islative appropriations;

4. The proposed new rules will not result in neither an increase
nor a decrease in fees paid to the Department;

5. The proposed new rules will modify, but not create a new
regulation;

6. The proposed new rules will not repeal an existing regulation;

7. The proposed new rules will not increase or decrease the
number of individuals subject to the rules’ applicability.

8. The proposed new rules will neither negatively nor positively
affect this state's economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002.
The Department has evaluated these proposed new rules and
determined that the proposed new rules will not create an eco-
nomic effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T
CODE §2007.043. The proposed new rules do not contemplate
or authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).The Department has
evaluated the proposed new rules as to their possible effects
on local economies and has determined that for the first five
years the proposed new rules would be in effect there would
be no economic effect on local employment; therefore, no local
employment impact statement is required to be prepared for the
rules.

PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the proposed new rules are in
effect, the public benefit anticipated as a result of the amended
section would be more clarity on the administration of homeless
programs. There will not be economic costs to individuals re-
quired to comply with the amended section.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the proposed new rules are
in effect, enforcing or administering the amendment does not
have any foreseeable implications related to costs or revenues
of the state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2024 through December
11, 2024, to receive input on the proposed new rules. Writ-
ten comments may be submitted to the Texas Department
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of Housing and Community Affairs, Attn: Rosy Falcon, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email
rosy.falcon@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 p.m., Austin local (Central) time, December
11, 2024.

STATUTORY AUTHORITY. The proposed new rules are made
pursuant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the proposed new rules affect no
other code, article, or statute.

§7.21 Purpose and Use of Funds.

(a) In accordance with Tex. Gov't Code §2306.2585, HHSP
provides funding to municipalities with populations of 285,500 or
greater (which the Department will determine with the most recent
available 1 Year American Community Survey (ACS) data) to develop
programs to prevent and eliminate Homelessness.

(b) HHSP eligible activities are:

(1) administrative costs associated with HHSP, including

in the form of a resolution or other city council action from the mu-
nicipality's governing body, and should indicate that the municipality
is designating another entity to administer the funds on behalf of the

municipality.

(2) The municipality may designate the other entity for one
or two years, as desired by the municipality. If designated for two
years, the requirement that the resolution or council action be submit-
ted within 60 calendar days of notification of allocated amount will be
considered met for the second year since the council action was ap-

proved.

(c) Application for funds. Application for funds will be sub-
mitted within 60 calendar days of notification of the allocated amount.
After 60 calendar days of notification, if no application for funding is
received, the funding may be reallocated through the formula outlined
in this section to the other areas receiving HHSP funding. The Appli-
cation for funding will include, but not be limited to:

(1) information sufficient to conduct a Previous Partici-
pation review for the municipality or entity designated to administer
HHSP funds;

Program Participant tracking using HMIS or a HMIS-comparable data-
base;

(2) case management for households experiencing or
At-risk of Homelessness to assess, arrange, coordinate and monitor
the delivery of services;

(3) construction/rehabilitation/conversion of buildings or

(2) proposed budget;

(3) proposed performance targets; and

(4) activity descriptions.

(d) Prior to Contract execution, entities expected to adminis-
ter an award of HHSP funds must submit a resolution, governing body

Dwelling Unit (including administrative facilities) to serve persons

action, or other approved documentation approved by entity's direct

experiencing Homelessness or At-risk of Homelessness;

(4) essential services for Homeless Households or House-
holds At-risk of Homelessness to find or maintain housing stability;

(5) homelessness prevention to provide financial assistance

governing body which includes authorization to enter into a Contract
for HHSP funds and title of the person authorized to represent the en-
tity and who also has signature authority to execute a Contract. The
documentation submitted must be dated no more than 12 months from
the date of Contract execution.

to Homeless Households or Households At-risk of Homelessness;

(6) homelessness assistance to provide financial assistance

(e) An entity recommended for HHSP funds is subject to the
Department's Previous Participation Rule, found in §1.302 of this title.

provided to Homeless Households or Households At-risk of Homeless-

In addition to the considerations of the Previous Participation Rule, an

ness;

(7) operation of emergency shelters or administrative facil-
ities to serve Homeless Households or Households At-risk of Home-
lessness;

(8) transitional living activities for Youth Headed House-
holds designed to provide safe short-term housing (typically less than
24 months) in conjunction with appropriate supportive services de-
signed to foster self-sufficiency; and

(9) other local programs to assist Homeless Households or
Households At-risk of Homelessness, if approved by the Department
in writing in advance of the Expenditure.

§7.22  HHSP Subrecipient Application and Selection.
(a) Any written information provided to the Department in or-
der to execute a Contract is part of the Application, including but not

entity receiving HHSP funds may not be in breach or violation, after
notice and a reasonable opportunity to cure, of any contract with the
Department or LURA.

(f) Subrecipient must enter into a Contract with the Depart-
ment governing the use of such funds. If the source of funds for HHSP
is funding under another specific Department program, such as the
Housing Trust Fund, as authorized by Tex. Gov't Code, §2306.2585(¢c),
the Contract will incorporate any requirements applicable to such fund-

ing source.
§7.23  Allocation of Funds and Formula.

(a) Contract Award Funding Limits. The funding will be es-
tablished by Allocation Formula as described in this section.

(b) HHSP funds will be awarded upon appropriation from the
legislature, and will be made available to any of those municipalities

limited to the information in this subsection.

(b) The municipality may apply to administer the funding di-
rectly or designate a Private Nonprofit Organization or other govern-
mental entity to apply to administer the funds in the municipality in
accordance with Tex. Gov't Code §2306.2585(a).

(1) Designation of administering entity. The municipality
that is designating an entity to administer the funds within their juris-
diction shall provide notification to the Department within 60 calendar
days of notification of the allocated amount. The notification must be

subject to the requirements of this rule and be distributed in accordance
with the formula set forth in subsection (c) of this section relating to
Formula.

(c) General Population Formula. Funds made available under
HHSP for the general population shall be distributed in accordance with
an Allocation Formula that is calculated each year that takes into ac-
count the proportion of the following factors:

(1) population of the municipality, as determined by the
most recent available 1 Year American Community Survey (ACS) data;
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(2) poverty, defined as persons in the municipality's popu-
lation with incomes at or below the poverty threshold, as determined
by the most recent available 1 Year ACS data;

(3) population of Homeless persons, as determined by the
most recent publicly available Point-In-Time Counts submitted to HUD
by the CoCs in Texas or by the Texas Homeless Network;

(4) population of Homeless veterans, as determined by the
most recent publicly available Point-In-Time Counts submitted to HUD
by the CoCs in Texas or by the Texas Homeless Network;

(5) population of Homeless Unaccompanied Youth, Par-

(1) thirty percent weight for population;

(2) thirty percent weight for poverty populations;

(3) thirty percent weight for population of Homeless Unac-
companied Youth, Parenting Youth, and Children of Parenting Youth;

(4) five percent weight for population of persons with dis-
abilities; and

(5) five percent weight for instances of family violence.

(g) Prior to month nine of the Contract, the HHSP Subrecipi-
ent may choose to voluntarily deobligate up to 15% of the total amount

enting Youth, and Children of Parenting Youth, as determined by the

of funds in the Contract if the HHSP Subrecipient anticipates that it will

most recent publicly available Point-In-Time Counts submitted to HUD

not expend all the funds. The Department reserves the right to refuse

by the CoCs in Texas or by the Texas Homeless Network;

(6) population of persons with disabilities, defined as that
percentage of the municipality's population composed of persons with
disabilities, as determined by the most recent available 1 Year ACS
data; and

(7) incidents of family violence, as determined by reports

any returned funds prior to the end of the Contract Term. The Depart-
ment may reallocate the voluntary deobligated funds to existing HHSP
Subrecipients with the highest expenditure rates based on percent of
funds expended. The eligible HHSP Subrecipients may be required to
complete a Previous Participation Review, as outlined in §1.302 of this
title, and any reallocated funds in excess of 25% of the original Con-
tract award will require a complete Previous Participation Review.

from local police departments.

(d) The factors enumerated shall be used to calculate distribu-
tion percentages for each municipal area based on the following for-
mula:

(1) thirty percent weight for population;

(2) thirty percent weight for poverty populations;

(3) twenty percent weight for the Homeless population;

(4) five percent weight for population of Homeless Veter-

ans;

(5) five percent weight for population of Homeless Unac-
companied Youth, Parenting Youth, and Children of Parenting Youth;

(6) five percent weight for population of persons with dis-
abilities; and

(7) five percent weight for instances of family violence.

(e) Youth Population Formula. Funds made available to HHSP
for youth shall be distributed in accordance with an Allocation Formula
that is calculated each year that takes into account the proportion of the

following factors:

(1) population of the municipality, as determined by the
most recent available 1 Year American Community Survey (ACS) data;

(2) poverty, defined as persons in the municipality's popu-
lation with incomes at or below the poverty threshold, as determined
by the most recent available 1 Year ACS data;

(3) population of Homeless Unaccompanied Youth, Par-
enting Youth, and Children of Parenting Youth, as determined by the
most recent publicly available Point-In-Time Counts submitted to HUD
by the CoCs in Texas;

(4) population of persons with disabilities, defined as that

$7.24 General HHSP Requirements.

(a) Subrecipient must have written policies and procedures to
ensure that sufficient records are established and maintained to enable
a determination that HHSP requirements are met.

(b) Subrecipient must have written standards for providing
HHSP assistance to Program Participants. The written standards must
be applied consistently for all Program Participants. The written
standards must include, but not be limited to, Inclusive Marketing
outlined in §7.10 of this chapter.

(c) Rent restriction. Rental assistance cannot be provided un-
less the gross rent complies with the standard of rent reasonableness es-
tablished in the Subrecipient's written policies and procedures. Gross
rent includes the contract rent and an estimate of utilities established by
the Public Housing Authority for the area in which the Dwelling Unit
is located.

(d) The occupancy standard set by the Subrecipient must not
conflict with local regulations or Texas Property Code §92.010.

(e) Subrecipient must document compliance with the Shelter
and Housing Standards in this Chapter, relating to Homelessness Pro-
grams, including but not limited to construction and shelter inspection
reports, and the Accessibility Standards in Chapter 1, Subchapter B of
this title.

(f) If the Subrecipient is providing funds for single family
ownership, the requirements of Chapters 20, relating to Single Family
Programs Umbrella Rule, and 21 Minimum Energy Efficiency Re-
quirements for Single Family Construction Activities of this Part, will

apply.

(g) Ifthe Subrecipient is providing funds to an entity for rental
ownership, operations, or providing project-based vouchers/rental as-
sistance, the rental development must comply with the greater of reg-
ulatory regulations governing the development or program to which

percentage of the municipality's population composed of persons with
disabilities, as determined by the most recent available 1 Year ACS

HHSP funds are comingled, or, if none, must comply with local health
and safety codes.

data; and

(5) incidents of family violence, as determined by reports
from local police departments.

(f) The factors enumerated shall be used to calculate distribu-
tion percentages for each municipal area based on the following for-
mula:

§7.25 Program Income.

(a) Program income includes but is not limited to: income
from fees for services performed, the use or rental of real or personal
property acquired under this award, the sale of commodities or items
fabricated under this award, and from payments of principal and in-
terest on loans made with this award, where authorized. Program in-

come does not include interest on federal grant funds, rebates, credits,
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discounts, refunds, etc. and interest earned on any of them. Interest

or herself or for those with whom he or she has family or business ties,

earned in excess of $250 on grants or loans from purely state sources

during his or her tenure or during the one-year period following his or

is considered program income.

(b) Security and utility deposits must be reimbursed to the Pro-

her tenure.

§7.27 FEligible Costs.

gram Participant and are not considered program income. The deposit
must remain with the Program Participant and be returned only to the
Program Participant.

(c) In accounting for program income, the Subrecipient must
accurately reflect the receipt of such funds separate from the receipt of
program funds and Subrecipient funds.

(d) Program income that is received during the Contract Term
may be expended for HHSP eligible costs during the Contract Term,
and reported in the Monthly Expenditure Report.

(e) Program income that is received after the end of the Con-
tract Term, or not expended within the Contract Term, must be returned
to the Department within 10 calendar days of receipt.

§7.26  Conflict of Interest.

(a) Subrecipient shall maintain written standards of conduct

(a) Administrative costs include employee compensation and
related costs for staff performance of management, reporting, and ac-
counting of HHSP activities, including office space. Costs associ-
ated with the purchase or licensing of HMIS or an HMIS-comparable
databases are eligible administrative costs.

(b) Case management costs include staff salaries related to as-
sessing, arranging, coordinating and monitoring the delivery of ser-
vices related to finding or maintaining housing. Costs include, but are
not limited to, Household eligibility determination, counseling, coor-
dinating services and obtaining mainstream benefits for Program Par-
ticipants, monitoring Program Participant progress, providing safety
planning for persons under VAWA, developing a housing and service
plan, and entry into HMIS or an HMIS-comparable database.

(c) Construction rehabilitation, and conversion costs include,
but are not limited to, costs for:

governing the performance of its employees engaged in the award and
administration of Contracts. Failure to maintain written standards of
conduct and to follow and enforce the written standards is a condition
of default and may result in termination of the Contract or deobligation
of funds.

(b) No employee, officer, or agent of Subrecipient shall partic-
ipate in the selection, award, or administration of a contract supported
by funds if a real or apparent conflict of interest would be involved.
Such a conflict would arise when the employee, officer, or agent, any
member of his or her immediate family, his or her partner, or an organ-
ization which employs or is about to employ any of the listed parties,
has a financial or other interest in the firm selected for an award.

(c) The officers, employees, and agents, including consultants,
officers, or elected or appointed officials of the Subrecipient or its Sub-
grantees shall neither solicit nor accept gratuities, favors, or anything

(1) Pre-Development, such as environmental review, site-
control, survey, appraisal, architectural fees, and legal fees.

(2) Development, such as:

(A) land acquisition;

(B) site work (including infrastructure for service utili-
ties, walkways, curbs, gutters);

(C) lot clearance and site preparation;

(D) construction to meet uniform building codes, inter-
national energy conservation code, or local rehabilitation standards;

(E) accessibility features to site and building;

(F) essential improvements and energy-related im-
provements;

of monetary value from contractors, or parties to subagreements. Sub-
recipient may set standards for situations in which the financial interest
is not substantial or the gift is an unsolicited item of nominal value. The
standards of conduct shall provide for disciplinary actions to be applied

(G) abatement of lead-based paint hazards;

(H) barrier removal/construction for accessibility fea-
tures for persons with disabilities; and

for violations of such standards by officers, employees, or agents of the
Subrecipient.

(d) The provision of any type or amount of direct HHSP as-
sistance may not be conditioned on a Program Participant's acceptance
or occupancy of emergency shelter or housing owned by the Subre-
cipient or Subgrantee, or a parent or subsidiary of the Subrecipient or
Subgrantee.

(e) No Subrecipient may, with respect to Household occupy-
ing a Dwelling Unit owned by the Subrecipient or Subgrantee, or any
parent or subsidiary of the Subrecipient or Subgrantee, carry out the
initial intake required for Program Participant files.

(f) For transactions and activities other than the procurement
of goods and services, no officers, employees, and agents, including
consultants, officers, or elected or appointed officials of the Subre-
cipient, Subgrantee, or Subcontractor who exercises or has exercised
any functions or responsibilities with respect to activities assisted un-
der HHSP, or who is in a position to participate in a decision-making
process or gain inside information with regard to activities assisted un-

(D non-luxury general property improvements.

(d) Essential services costs are associated with finding and
maintaining stable housing, and include, but are not limited to, costs
for:

(1) out-patient medical services;

(2) child care;

(3) education services;

(4) legal services;

(5) mental health services;

(6) local transportation assistance;

(7) drug and alcohol rehabilitation; and

(8) job training.

(¢) Homelessness prevention and homelessness assistance
costs are associated with housing relocation, stabilization and

der the program, may obtain a financial interest or benefit from an as-

assistance costs.  Staff time entering information into HMIS or

sisted activity; have a financial interest in any contract, subcontract, or

HMIS-comparable database related to homelessness prevention and

agreement with respect to an assisted activity; or have a financial in-

homeless assistance is also an eligible cost. Homeless prevention and

terest in the proceeds derived from an assisted activity, either for him

homelessness assistance costs include, but are not limited to, hotel or
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motel costs; transitional housing; rental and utility assistance; rental
arrears; utility reconnection fees; reasonable and customary security

(3) documentation of income eligibility, if applicable,
which may include a DIS if documentation is unobtainable;

and utility deposits; and moving costs.

(f) Operation costs include rent, utilities, supplies and equip-

(4) documentation of annual recertification, as applicable,
including income eligibility determination and verification that the Pro-

ment purchases, food pantry supplies, and other related costs necessary

gram Participant lacks sufficient resources and supports networks nec-

to operate an emergency shelter or Transitional Living Activities, serv-

essary to retain housing without assistance;

ing individuals experiencing or at-risk of homelessness.

§7.28 Program_Participant Eligibility and Program _Participant

(5) documentation of determination of ineligibility for as-
sistance when assistance is denied. Documentation must include the

Files.

(a) A Program Participant must satisfy the eligibility require-
ments by meeting the appropriate definition of Homeless or At-risk of
Homelessness in this Chapter, relating to Homelessness Programs, in-
cluding but not limited to applicable income requirements.

(b) A Program Participant who is Homeless qualifies for emer-
gency shelter, Transitional Living Activities, case management, essen-
tial services, and homeless assistance.

(¢) A Program Participant who is At-risk of Homelessness
qualifies for case management, essential services, and homeless

prevention.

(d) The Subrecipient shall establish income limits that do
not exceed the moderate income level pursuant to Tex. Gov't Code
§2306.152 in its written policies and procedures, and may adopt the
income limit calculation method and procedures in HUD Handbook

reason for the determination of ineligibility;

(6) copies of all leases and rental assistance agreements for
the provision of rental assistance, documentation of payments made to
owners for the provision of rental assistance, and supporting documen-
tation for these payments, including dates of occupancy by Program
Participants;

(7) documentation of the monthly allowance for utilities
used to determine compliance with the rent restriction; and

(8) documentation that the Dwelling Unit for Program Par-
ticipants receiving rental assistance complies with the Housing Stan-
dards in this Chapter, relating to Homelessness Programs.

$7.29 Shelter and Housing Standards.

(a) Minimum standards for emergency shelters. Any building
for which HHSP funds are used for construction, rehabilitation, conver-

4350 to satisfy this requirement.

(e) Recertification. Recertification is required for Program
Participants receiving homelessness prevention and homelessness
assistance within 12 months of the assistance start date. Subrecipient's
written policies may require more frequent recertification. At a
minimum, recertification includes that Program Participants receiving
homelessness prevention or homelessness assistance:

(1) meet the income eligibility requirements as established
by the Subrecipient, if such limits are implemented in the Subrecipient's
policies and procedures and required to be reviewed at Recertification;
and

(2) lack sufficient resources and support networks neces-
sary to retain housing without assistance.

(f) Break in service. The Subrecipient must document eligi-

sion, or other renovation, must meet state or local government safety
and sanitation standards, as applicable, and the following minimum
safety and sanitation standards. Any emergency shelter that receives
assistance for shelter operations must also meet the following mini-
mum safety and sanitation standards.

(1) Structure and materials. The shelter building must be
structurally sound to protect residents from the elements and not pose
any threat to health and safety of the residents. Any renovation (in-
cluding major rehabilitation and conversion) carried out with HHSP
assistance must use Energy Star and WaterSense or equivalent prod-
ucts and appliances.

(2) Access. The shelter must be accessible in accordance
with Section 504 of the Rehabilitation Act (29 U.S.C. 794) and imple-
menting regulations at 24 CFR Part 8; the Fair Housing Act (42 U.S.C.
3601 et seq.) as outlined in 10 TAC Chapter 1, Subchapter B, and im-

bility before providing services after a break in service. A break in

plementing regulations at 24 CFR Part 100; and Title II of the Ameri-

service occurs when a previously assisted household has exited the pro-

cans with Disabilities Act (42 U.S.C. 12131 et seq.) and 28 CFR Part

gram and is no longer receiving services through Homeless Programs.

35; where applicable.

Upon reentry into HHSP, the Household is required to complete a new
intake application and provide updated source documentation, if appli-
cable. The Subrecipient would not need to document further eligibility
for HHSP if the Program Participant is currently receiving assistance

through ESG.

(g) Program participant files. Subrecipient or their Sub-
grantees shall maintain Program Participant files, for non-emergency
activities providing direct subsidy to or on behalf of a Program
Participant that contain the following:

(1) anIntake Application, including the signature or legally
identifying mark of all adult Household members certifying the validity
of information provided, an area to identify the staff person completing
the intake application, and the language as required by Tex. Gov't Code

(3) Space and security. Except where the shelter is
intended for day use only, the shelter must provide each program
participant in the shelter with an acceptable place to sleep and adequate
space and security for themselves and their belongings.

(4) Interior air quality. Each room or space within the shel-
ter must have a natural or mechanical means of ventilation. The interior
air must be free of pollutants at a level that might threaten or harm the
health of residents.

(5) Water supply. The shelter's water supply must be free
of contamination.

(6) Sanitary facilities. Each program participant in the
shelter must have access to sanitary facilities that are in proper op-

§434.212;

(2) certification from the Applicant that they meet the defi-
nition of Homeless or At-risk of Homelessness. The certification must
include the Program Participant's signature or legally identifying mark;

erating condition and are adequate for personal cleanliness and the
disposal of human waste.

(7) Thermal environment. The shelter must have any nec-
essary heating/cooling facilities in proper operating condition.
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(8) Ilumination and electricity. The shelter must have ad-

If the unit is occupied by hearing impaired persons, smoke detectors

equate natural or artificial illumination to permit normal indoor activ-

must have an alarm system designed for hearing-impaired persons in

ities and support health and safety. There must be sufficient electrical

each bedroom occupied by a hearing-impaired person.

sources to permit the safe use of electrical appliances in the shelter.

(9) Food preparation. Food preparation areas, if any, must

(C) The public areas of all Dwelling Units must be
equipped with a sufficient number, but not less than one for each

contain suitable space and equipment to store, prepare, and serve food

area, of battery-operated or hard-wired smoke detectors. Public areas

in a safe and sanitary manner.

(10) Sanitary conditions. The shelter must be maintained
in a sanitary condition.

(11) Fire safety. There must be at least one working smoke
detector in each occupied unit of the shelter. Where possible, smoke
detectors must be located near sleeping areas. The fire alarm system
must be designed for hearing-impaired residents. All public areas of
the shelter must have at least one working smoke detector. There must
also be a second means of exiting the building in the event of fire or

other emergency.

(b) Minimum standards for housing for occupancy. Housing
assisted under HHSP must meet the minimum habitability standards
within 30 calendar days after the term of assistance begins. HHSP
funds may assist a Program Participant in returning the Dwelling Unit
to the minimum habitability standard in cases where the Program Par-
ticipant is the responsible party for ensuring such conditions.

(1) Structure and materials. The structures must be struc-
turally sound to protect residents from the elements and not pose any
threat to the health and safety of the residents.

(2) Space and security. Each resident must be provided ad-
equate space and security for themselves and their belongings. Each
resident must be provided an acceptable place to sleep.

(3) Interior air quality. Each room or space must have a
natural or mechanical means of ventilation. The interior air must be
free of pollutants at a level that might threaten or harm the health of
residents.

(4) Water supply. The water supply must be free from con-
tamination.

(5) Sanitary facilities. Residents must have access to suffi-
cient sanitary facilities that are in proper operating condition, are pri-
vate, and are adequate for personal cleanliness and the disposal of hu-
man waste.

(6) Thermal environment. The Dwelling Unit must have
any necessary heating/cooling facilities in proper operating condition.

(7) Ilumination and electricity. The structure must have
adequate natural or artificial illumination to permit normal indoor activ-
ities and support health and safety. There must be sufficient electrical
sources to permit the safe use of electrical appliances in the structure.

(8) Food preparation. All food preparation areas must con-
tain suitable space and equipment to store, prepare, and serve food in
a safe and sanitary manner.

(9) Sanitary conditions. The housing must be maintained
in a sanitary condition.

10) Fire safety.

(A) There must be a second means of exiting the build-
ing in the event of fire or other emergency.

(B) Each Dwelling Unit must include at least one bat-
tery-operated or hard-wired smoke detector, in proper working con-
dition, on each occupied level of the unit. Smoke detectors must be
located, to the extent practicable, in a hallway adjacent to a bedroom.

include, but are not limited to, laundry rooms, community rooms, day
care centers, hallways, stairwells, and other common areas.

(c) Lead-based paint remediation and disclosure. The Lead-
Based Paint Poisoning Prevention Act (42 U.S.C. 4821-4846), the Res-
idential Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C.
4851-4856), and implementing regulations in 24 CFR Part 35, subparts
A, B, H, J, K, M, and R apply to all shelters and all Dwelling Units oc-
cupied by Program Participants.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303969

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

¢ ¢ ¢

SUBCHAPTER C. EMERGENCY SOLUTIONS
GRANTS (ESG)
10 TAC §§7.34, 7.37, 7.41

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of 10 TAC Chapter 7, Sub-
chapter C, §7.34, Continuing Awards; §7.37, Application Re-
view and Administrative Deficiency Process; and §7.41, Con-
tract Term, Expenditure Benchmark, Return of Funds, and Per-
formance Targets. The purpose of the proposed repeal is to elim-
inate an outdated rule while adopting a new updated rule under
separate action.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED
BY TEX. GOV'T CODE §2001.0221. Mr. Bobby Wilkinson, Ex-
ecutive Director, has determined that, for the first five years the
proposed repeal would be in effect:

1. The proposed repeal does not create or eliminate a govern-
ment program, but relates to the making changes to an existing
activity;

2. The proposed repeal does not require a change in the number
of employees of the Department;

3. The proposed repeal does not require additional future leg-
islative appropriations;

4. The proposed repeal to the rule will not result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed repeal to the rule will not create a new regula-
tion;

6. The proposed repeal to the rule will repeal an existing regu-
lation;
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7. The proposed repeal to the rule will not increase or decrease
the number of individuals subject to the rule's applicability.

8. The proposed repeal to the rule will neither negatively nor
positively affect this state's economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002.
The Department has evaluated this proposed repeal and de-
termined that the proposed repeal will not create an economic
effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T
CODE §2007.043. The proposed repeal does not contemplate
or authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).The Department has
evaluated the proposed repeal as to its possible effects on local
economies and has determined that for the first five years the
proposed repeal would be in effect there would be no economic
effect on local employment; therefore, no local employment
impact statement is required to be prepared for the rule.

PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the proposed repeal is in effect,
the public benefit anticipated as a result of the repeal or pro-
posed new sections would be more clarity on the administration
of homeless programs. There will not be economic costs to in-
dividuals required to comply with the amended section.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that
for each year of the first five years the proposed repeal is in
effect, enforcing or administering the repeal does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2023 through December
11, 2023, to receive input on the proposed repeal. Written
comments may be submitted to the Texas Department of
Housing and Community Affairs, Attn: Rosy Falcon, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email
rosy.falcon@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 p.m., Austin local (Central) time, December
11, 2023.

STATUTORY AUTHORITY. The proposed repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed repeal affects no other
code, article, or statute.

§7.34.  Continuing Awards.

§7.37.  Application Review and Administrative Deficiency Process.

§7.41.  Contract Term, Expenditure Benchmark, Return of Funds, and
Performance Targets.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,

2023.

TRD-202303970

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

3 s 3
10 TAC §§7.34, 7.37, 7.41

The Texas Department of Housing and Community Affairs (the
Department) proposes new 10 TAC Chapter 7, Subchapter C,
§7.34, Continuing Awards; §7.37, Application Review and Ad-
ministrative Deficiency Process; and §7.41, Contract Term, Ex-
penditure Benchmark, Return of Funds, and Performance Tar-
gets. The purpose of the proposed new rules is to update the
application eligibility process for continuing awards, distinction
of the deficiency process, and updating reobligation processes.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED
BY TEX. GOV'T CODE §2001.0221. Mr. Bobby Wilkinson, Ex-
ecutive Director, has determined that, for the first five years the
proposed new rule would be in effect:

1. The proposed new rule does not create or eliminate a govern-
ment program, but relates to the making changes to an existing
activity;

2. The proposed new rule does not require a change in the num-
ber of employees of the Department;

3. The proposed new rule does not require additional future leg-
islative appropriations;

4. The proposed new rule to the rule will not result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed new rule to the rule will modify, but not create
a new regulation;

6. The proposed new rule to the rule will not repeal an existing
regulation;

7. The proposed new rule to the rule will not increase or de-
crease the number of individuals subject to the rule's applicabil-
ity.

8. The proposed new rule to the rule will neither negatively nor
positively affect this state's economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002.
The Department has evaluated this proposed new rule and de-
termined that the proposed new rule will not create an economic
effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T
CODE §2007.043. The proposed new rule does not contemplate
nor authorize a taking by the Department; therefore, no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).The Department has
evaluated the proposed new rule as to its possible effects
on local economies and has determined that for the first five
years the proposed new rule would be in effect there would be
no economic effect on local employment; therefore, no local
employment impact statement is required to be prepared for the
rule.
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PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the proposed new rule is in ef-
fect, the public benefit anticipated as a result of the amended
section would be more clarity on the administration of homeless
programs. There will not be economic costs to individuals re-
quired to comply with the amended section.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the proposed new rule is in
effect, enforcing or administering the repeal does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2023 through December
11, 2023, to receive input on the proposed new rule. Writ-
ten comments may be submitted to the Texas Department
of Housing and Community Affairs, Attn: Rosy Falcon, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email
rosy.falcon@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 p.m., Austin local (Central) time, December
11, 2023.

STATUTORY AUTHORITY. The proposed new rule is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed new rule affects no
other code, article, or statute.

§7.34.  Continuing Awards.

(a) TDHCA will withhold a portion of funds from the compe-
tition for funds to be used for continuing awards to prior Subrecipients
of its ESG allocation, not including ESG CARES or Contracts for re-
allocated funds from prior years only, in accordance with §7.33 of this
subchapter (related to Apportionment of ESG Funds).

(b) ESG funds withheld for continuing awards by the Depart-
ment will be allocated in accordance with the Allocation Formula,
and are not subject to the award process and requirements outlined in
§7.38 of this subchapter (relating to Competitive Award and Funding

Process).

(c) The subsequent years of allocation of ESG funds received
by the Department will be offered to eligible Subrecipients of ESG
funds (not including ESG CARES) that were awarded funds from at
least three of the prior four allocations of ESG. An ESG Subrecipient
is eligible for an offer of a continuing award of funds if the Subrecipient
meets the following requirements:

(1) Submits an abbreviated Application for funding within
21 days of the request from the Department as promulgated by the De-

partment;
(2) Resolves administrative deficiencies within the time-

ticipation Reviews for Department Program Awards Not Covered by
§1.301 of this Subchapter);

(5) Does not have unresolved monitoring findings in any
TDHCA funded program after the corrective action period;

(6) Does not have monitoring findings in any TDHCA
funded program which resulted in disallowed costs in excess of
$5,000,

(7) Does not apply for funds within the same COC Region
under the competitive Application process for Program Participant ser-
vice(s) in which they are already funded for a Continuing Award;

(8) Expended a minimum of 95% of their contracted award
amount, as amended in their most recently closed ESG Contract (not
including ESG CARES);

(9) Did not voluntarily deobligate an amount that exceeds
5% of their contracted award amount, as amended for increases due
to reallocated funds, on their most recently closed ESG Contract (not
including ESG CARES); and

(10) Is approved by the Department's Governing Board.

(d) Any offer of ESG funds made under this section is contin-
gent on retaining similar terms and conditions or agreeing to adjust-
ments reflective of funding amount, including but not limited to per-
formance and match requirements, in the active ESG annual Contract
issued under a NOFA.

(e) Offers of funding will be based on the prior year's award,
excluding Contracts comprised exclusively of reallocated funds, be-
fore amendments, and will be proportionally increased or decreased in
proportion to the total amount of ESG funds available subject to the
allocation formula.

(f) If additional funds are made available due to reduced con-
tinuing awards in the region, awards may be increased proportionate to
the increased withheld funds. In any event, an increased award from
funds made available from reduced awards may not exceed 115% of
the award amount under the allocation or the maximum award amount
established in the NOFA.

(g) Funds that remain available after all eligible continuing
awards have been accepted will be transferred to the competition for
funds for the regional competition in accordance with §7.38 of this sub-
chapter.

(h)  Percentages identified in this section will not be rounded
up to the nearest whole number.

§7.37.  Application Review and Administrative Deficiency Process.

(a) The Department will accept Applications on an ongoing
basis during the Application acceptance period as specified in the
NOFA or notification of an offer of a continuing award, as applicable.
Applications will be reviewed for threshold criteria and selection
criteria, if applicable, administrative deficiencies, and competitive
Applications will be ranked based upon the score of the Application

frame and in the manner outlined in §7.37 of this subchapter (relating

as determined by the Department upon completion of the review.

to Application Review and Administrative Deficiency Process for De-

partment NOFAs);

(3) Submitted four or fewer delinquent monthly reports for

(b) The administrative deficiency process allows the Applicant
to provide additional information with regard to an Application after
the Application acceptance period has ended, but only if it is requested

each of their active ESG Contracts or for the most recently closed ESG

in writing by Department staff. Staff may request that an Applicant

Contract if there are no active ESG Contracts, (not including ESG

provide clarification, correction, or non-material missing information

CAREYS) for reports due in the six month period preceding the applica-

to resolve inconsistencies in the original Application or to assist staff

tion submission deadline;

(4) Satisfies the requirements of the Previous Participation
Review as provided for in §1.302 of this title (relating to Previous Par-

in evaluating the Application. Staff will request such information via
a deficiency notice. Staff will send the deficiency notice via email and
responses must be in kind unless otherwise defined in the notice. A
review of the Applicant's response may reveal that additional admin-
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istrative deficiencies are exposed or that issues initially identified as
an administrative deficiency are actually determined to be beyond the

(b) Subrecipient is required to have reported Expenditures in
its Monthly Expenditure Reports reflecting at least 50% of the Con-

scope of an administrative deficiency process, meaning that they are

tracted funds by month nine of the original Contract Term. A Subre-

in fact matters of a material nature not susceptible to be resolved. For

cipient that has not met this Expenditure benchmark must submit a plan

example, a response to an administrative deficiency that causes a new

to the Department evidencing the ability of the Subrecipient to expend

inconsistency which cannot be resolved without reversing or eliminat-

the remaining funds by month 12 of the original Contract Term. This

ing the need for the first deficiency response would be an example of an

Expenditure benchmark may not be extended though amendment.

issue that is beyond the scope of an administrative deficiency. Depart-
ment staff will make a good faith effort to provide an Applicant con-
firmation that an administrative deficiency response has been received
and/or that such response is satisfactory. Communication from staff
that the response was satisfactory does not establish any entitlement to
points, eligibility status, or to any presumption of a final determination
that the Applicant has fulfilled any other requirements as such is the
sole determination of the Department's Board.

(c) An Applicant may not change or supplement any part of an

(c) Not later than 60 days prior to the end of the Contract Term,
a Subrecipient may submit a written request to voluntarily return some
or all of its funds to the Department. Voluntary return of funds prior
to the Expenditure benchmark constitutes a reduction in the awarded
amount, and returned funds at or prior to the Expenditure benchmark
will not be considered deobligated funds for the purpose of future fund-
ing recommendations. Subrecipient must return any funds that would
result in a violation of the administrative and HMIS expenditure lim-
its of the Contract, as outlined in §7.33(f) of this subchapter prior to

Application in any manner after submission to the Department, except

approval of a request to voluntarily deobligate funds for any Program

in response to a direct written request from the Department to remedy

Participant services.

an administrative deficiency or by amendment of an Application after
the Board approval of an ESG award. An administrative deficiency
may not be cured if it would, in the Department's determination, sub-
stantially change an Application including score, or if the Applicant
provides any new unrequested information to cure the deficiency.

(d) The time period for responding to a deficiency notice com-
mences on the first day following the deficiency notice date.

(1) Ifanadministrative deficiency is not resolved to the sat-

(d) Funds remaining at the end of Contract which are not re-
flected in the last Monthly Expenditure Report will be automatically
deobligated. Deobligation of funds may affect future funding recom-
mendations.

(e) The Department may request information regarding the
performance or status of a Contract prior to the Expenditure bench-
mark, at various times during the Contract, or during the record
retention period. Subrecipient must respond within the time limit

isfaction of the Department by 5:00 p.m. on the seventh calendar day

stated in the request. Prolonged or repeated failure to respond may

following the date of the deficiency notice, then one point shall be de-

result in suspension of funds, termination of the Contract by the

ducted from the selection criteria score for each additional day the de-

Department, and could impact future funding recommendations.

ficiency remains unresolved. If administrative deficiencies are not re-
solved by 5:00 p.m. on the fourteenth calendar day following the date
of the deficiency notice for an Application in response to a NOFA, then
the Application shall be terminated.

(2) Ifanadministrative deficiency is not resolved to the sat-

(f) If additional funds become available through returned or
deobligated amounts from an award made under the allocation formula
or program income generated from an award made under the allocation
formula, the funds may be offered to ESG Subrecipients with active
Contracts that have not been amended to extend the Contract Term. Re-

isfaction of the Department by 5:00 p.m. on the seventh calendar day

turned or deobligated funds will be offered with priority given to ESG

following the date of the deficiency notice for an Application in re-

Subrecipients with the highest Expenditure rate as of the most recent

sponse to a continuing award offer, then the Application shall be ter-

Monthly Expenditure Report. However, funds may not be offered to

minated.

§7.41.  Contract Term, Expenditure Benchmark, Return of Funds, and
Performance Targets.

(a) The Contract Term for ESG funds may not exceed 12
months. All funds awarded under the Contract must be expended by
the Subrecipient on or before the expiration of the Contract, unless an
extension has been granted in accordance with this section. A request
to extend the Contract Term must show evidence that the extension is
necessary to provide services required under the Contract, and provide
good cause for failure to timely expend the funds. Extensions of
Contract Terms are considered on a case-by-case basis, but are subject
to §7.4(e) of this title (relating to Amendments and Extensions of

Contracts).

(1) The Executive Director or his or her designee may ap-
prove an extension to the ESG Contract Term of up to six months from
the original Contract Term; and may approve an extension to the Ex-
penditure deadline for ESG CARES.

(2) Board approval is required if the Subrecipient requests
to extend an ESG Contract Term for more than six months from the
original Contract Term.

(3) Amendments of Expenditure requirements will not be
granted by the Executive Director or the Board when such action would
cause the Department to miss a federal Expenditure deadline.

any Subrecipient that returned funds, or from whom funds were deob-
ligated. The Executive Director or designee may increase the Contract
of an ESG Subrecipient or authorize a new Contract with a Subrecip-
ient by up to 25% of the original Contract amount. The increase of
reallocated funds may not exceed 25% of the initial Contract award,
unless approved by the Board.

(g) Funds that have been returned more than once or returned
less than three months before the federal Expenditure deadline may be
retained by the Department.

(h) The Contract will reflect the Performance Targets that were
utilized as selection criteria for the award of funds. Requests to amend
Performance Targets may not be submitted less than 60 days prior to
the end of the Contract Term. Requests to amend Performance Targets
will not be granted if such an amendment would have precluded the
award to the Subrecipient.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303972
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CHAPTER 10. UNIFORM MULTIFAMILY
RULES

SUBCHAPTER F. COMPLIANCE
MONITORING

10 TAC §§10.602, 10.606, 10.621, 10.623, 10.625

The Texas Department of Housing and Community Affairs (the
Department) proposes amending §10.602 Notice to Owners and
Corrective Action Periods; §10.606 Construction Inspections;
§10.621 Property Condition Standards; §10.623 Monitoring
Procedures for Housing Tax Credit Properties After the Com-
pliance Period; and Figure §10.625. The amendments will
delete references to an inspection protocol that is being sun-
set on September 30, 2023, and replace it with HUD's new
inspection protocol, NSPIRE. Additionally, the amendments will
clarify when corrective action deadlines may be superseded
by federal requirements and adds clarification on the actions
when an Owner must take when they disagree with an NSPIRE
inspection score.

FISCAL NOTE. Mr. Bobby Wilkinson, Executive Director,
has determined that, for each year of the first five years the
amendment to the rule is in effect, enforcing or administering
the amendment does not have any foreseeable implications
related to costs or revenues of the state or local governments.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

1. Mr. Bobby Wilkinson, Executive Director, has determined
that, for the first five years the proposed rule action would be
in effect, the proposed actions do not create or eliminate a gov-
ernment program, but relate to changes to an existing activity,
compliance monitoring and inspecting.

2. The proposed amendment to the rule will not require a change
in the number of employees of the Department;

3. The proposed amendment to the rule will not require addi-
tional future legislative appropriations;

4. The proposed amendment to the rule will result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed amendment to the rule will not create a new
regulation;

6. The proposed amendment to the rule will not repeal an exist-
ing regulation;

7. The proposed amendment to the rule will not increase or de-
crease the number of individuals subject to the rule's applicabil-
ity; and

8. The proposed amendment to the rule will neither positively
nor negatively affect this state's economy.

PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has deter-
mined that, for each year of the first five years the amendment
to the rule is in effect, the public benefit anticipated as a result of

the action will be the clarification of a required definition. There
will not be any economic cost to any individual required to com-
ply with the amendment.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES OR
RURAL COMMUNITIES. The Department has determined that
there will be no economic effect on small or micro-businesses or
rural communities.

REQUEST FOR PUBLIC COMMENT. All comments or ques-
tions in response to this action may be submitted in writing
from November 10, 2023, through December 11, 2023. Writ-
ten comments may be submitted to the Texas Department of
Housing and Community Affairs, Attn: Wendy Quackenbush,
Compliance Monitoring Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, or email wendy.quackenbush@td-
hca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY
5:00 p.m. Austin local time, December 11, 2023.

STATUTORY AUTHORITY. The proposed amendment is made
pursuant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the proposed amendment affects no
other code, article, or statute.

§10.602. Notice to Owners and Corrective Action Periods.

(a) The Department will provide written notice to the Owner if
the Department does not receive the Annual Owner Compliance Report
(AOCR) timely or if the Department discovers through monitoring,
audit, inspection, review, or any other manner that the Development is
not in compliance with the provisions of the LURA, deed restrictions,
application for funding, conditions imposed by the Department, this
subchapter, or other program rules and regulations, including but not
limited to §42 of the Internal Revenue Code.

(b) For a violation other than a violation that poses an immi-
nent hazard or threat to health and safety, the notice will specify a 30
day Corrective Action Period for noncompliance related to the AOCR,
and a 90 day Corrective Action Period for other violations. During
the Corrective Action Period, the Owner has the opportunity to show
that either the Development was never in noncompliance or that the
Event of Noncompliance has been corrected. Documentation of cor-
rection must be received during the Corrective Action Period for an
event to be considered corrected during the Corrective Action Period.
The Department may extend the Corrective Action Period for up to six
months from the date of the notice to the Development Owner only if
there is good cause for granting an extension and the Owner requests
an extension during the original 90 day Corrective Action Period, and
the request would not cause the Department or the Owner to miss a
federal deadline. Requests for an extension may be submitted to: com-
pliance.extensionrequest@tdhca.state.tx.us. If an Owner submits evi-
dence of corrective action during the Corrective Action Period that ad-
dresses each finding, but does not fully address all findings, the Depart-
ment will give the Owner written notice and an additional 10 calendar
day period to submit evidence of full corrective action. References in
this subchapter to the Corrective Action Period include this additional
10 calendar day period.

(c) Ifany communication to the Owner under this section is re-
turned to the Department as refused, unclaimed, or undeliverable, the
Development may be considered not in compliance without further no-
tice to the Owner. The Owner is responsible for providing the Depart-
ment with current contact information, including address(es) (physical
and electronic) and phone number(s). The Owner must also provide
current contact information to the Department as required by §1.22 of
this title (relating to Providing Contact Information to the Department),
and ensure that such information is at all times current and correct.
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(d) The Department will notify Owners of upcoming reviews
and instances of noncompliance. The Department will rely solely on
the information supplied by the Owner in the Department's web-based
Compliance Monitoring and Tracking System (CMTS) to meet this re-
quirement. It is the Owner's sole responsibility to ensure at all times
that such information is current, accurate, and complete. Correspon-
dence sent to the email or physical address shown in CMTS will be
deemed delivered to the Owner. Correspondence from the Department
may be directly uploaded to the property's CMTS account using the
secure electronic document attachment system. Once uploaded, notifi-
cation of the attachment will be sent electronically to the email address
listed in CMTS. The Department is not required to send a paper copy,
and if it does so it does as a voluntary and non-precedential courtesy
only.

(e) Unless otherwise required by law or regulation, Events of
Noncompliance will not be reported to the IRS, referred for enforce-
ment action, considered as cause for possible debarment, or reported
in an applicant's compliance history or Previous Participation Review,
until after the end of the Corrective Action Period described in this sec-
tion.

(f) Upon receipt of facially valid complaints the Department
may contact the Owner and request submission of documents or writ-
ten explanations to address the issues raised by the complainant. The
deadline to respond to the issue will be specific to the matter. Whenever
possible and not otherwise prohibited or limited by law, regulation, or
court order, the complaint received by the Department will be provided
along with the request for documents or Owner response.

(g) If another federal or state requirement applicable to fund-
ing or resources that the Department monitors stipulates that corrective
action must be completed with less than a 90 day Corrective Action Pe-
riod, the Department will inform the Owner in writing and enforce the
applicable timeframe.

$10.606. Construction Inspections.

(a) Owners are required to submit evidence of final construc-
tion within 30 calendar days of completion in a format prescribed by
the Department. Owners are encouraged to request a final construction
inspection promptly to allow the Department to inspect Units prior to
occupancy to avoid disruption of households in the event that corrective
action is required. In addition, the Architect of Record must submit a
certification that the Development was built in compliance with all ap-
plicable laws, and the Engineer of Record (if applicable) must submit
a certification that the Development was built in compliance with the
design requirements.

(b) During the inspection, the Department will confirm that
committed amenities have been provided and will inspect for com-
pliance with the applicable accessibility requirements. In addition, a
National Standards for the Physical Inspection of Real Estate [Uniform
Physical Condition Standards inspection] may be completed.

(c¢) IRS Form(s) 8609 will not be released until the Owner re-
ceives written notice from the Department that all noted deficiencies
have been resolved.

§10.621.  Property Condition Standards.

(a) All Developments funded by the Department must be
decent, safe, sanitary, in good repair, and suitable for occupancy
throughout the Affordability Period. The Department will use
HUD's National Standards for the Physical Inspection of Real Estate
(NSPIRE) [Uniform Physical Condition Standards (UPCS)] to de-
termine compliance with property condition standards. In addition,
Developments must comply with all local health, safety, and building
codes. Timelines for correcting deficiencies under the NSPIRE

(1) Life-Threatening and Severe deficiencies must be cor-
rected within 24 hours.

(2) Moderate deficiencies must be corrected within 30

days.
(3) Low deficiencies must be corrected within 60 days.

(b) HTC Development Owners are required by Treasury Reg-
ulation §1.42-5 to report (through the Annual Owner's Compliance Re-
port) any local health, safety, or building code violations. HTC Devel-
opments that fail to comply with local codes shall be reported to the
IRS.

(c) The Department is required to report any HTC Develop-
ment that fails to comply with any requirements of the NSPIRE [UPES]
or local codes at any time during the compliance period to the IRS on
IRS Form 8823. Accordingly, the Department will submit IRS Form
8823 for any NSPIRE [UPCS] violation.

(d) Acceptable evidence of correction of deficiencies is a
certification from an appropriate licensed professional that the item
now complies with the inspection standard or other documentation
that will allow the Department to reasonably determine when the
repair was made and whether the repair sufficiently corrected the
violation(s) of NSPIRE [UPCS] standards. Acceptable documentation
includes: copies of work orders (listing the deficiency, action taken
or repairs made to correct the deficiency, date of corrective action,
and signature of the person responsible for the correction), invoices
(from vendors, etc.), or other proof of correction. Photographs are
not required but may be submitted if labeled and only in support of a
work order or invoice. The Department will determine if submitted
materials satisfactorily document correction of noncompliance.

(e) Selection of Units for Inspection.

(1) Vacant Units will not be inspected (alternate Units will
be selected) if a Unit has been vacant for fewer than 30 days.

(2) Units vacant for more than 30 days are assumed to be
ready for occupancy and may be inspected. No deficiencies will be
cited for inspectable items that require utility service, if utilities are
turned off and the inspectable item is present and appears to be in work-
ing order.

(f) The Department will consider a request for review of a
NSPIRE [URES] score using a process similar to the process estab-
lished by the U. S. Department of Housing and Urban Development
Real Estate Assessment Center. The request must be submitted in writ-
ing within 45 calendar days of receiving the initial NSPIRE [URCS]
inspection report and score. The request must be accompanied by ev-
idence that supports the claim [eentrol eceurred], which if corrected
will result in a significant improvement in the overall score of the prop-
erty. Upon receipt of this request from the Owner the Department will
review the inspection and evidence. If the Department's review de-
termines that an objectively verifiable and material error (or errors) or
adverse condition(s) beyond the Owner's control has been documented
and that it is likely to result in a significant improvement in the Devel-
opment's overall score, the Department will take one or a combination
of the following actions:

(1) Undertake a new inspection;

(2) Correct the original inspection; or

(3) Issue a new physical condition score.

(g) The responsibility rests with the Owner to demonstrate that
an objectively verifiable and material error (or errors) or adverse condi-
tions occurred in Department's inspection through submission of ma-

standards are as follows:

terials, which if corrected will result in a significant improvement in
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the Development's overall score. To support its request for a techni-
cal review of the physical inspection results, the Owner may submit
photographic evidence, written material from an objective source with
subject matter expertise that pertains to the item being reviewed such
as a local fire marshal, building code official, registered architect, or
professional engineer, or other similar third party-documentation.

(h) [€=)] Examples of items that can be adjusted include, but
are not limited to:

(1) Building Data Errors--The inspection includes the
wrong building or a building that is not owned by the Development.

(2) Unit Count Errors--The total number of units consid-
ered in scoring is incorrect as reported at the time of the inspection.

(3) Non-Existent Deficiency Errors--The inspection cites a
deficiency that did not exist at the time of the inspection.

(4) Local Conditions and Exceptions--Circumstances
include inconsistencies between local code requirements and the
NSPIRE [UPES] inspection protocol, such as conditions permitted by
local variance or license (e.g., child guards allowed on sleeping room
windows by local building codes) or preexisting physical features that
do not conform to or are inconsistent with the Department's physical
condition protocol.

(5) Ownership Issues--Items that were captured and scored
during the inspection that are not owned and not the responsibility of
the Development. Examples include sidewalks, roads, fences, retain-
ing walls, and mailboxes owned and maintained by adjoining proper-
ties or the city/county/state and resident-owned appliances that are not
maintained by the Owner. However, if the Owner has an agreement
with the city/county/state for the responsibility of maintenance on ac-
cessible routes including sidewalks, then the Owner will be responsible

for any repairs.

(6) Modernization Work In Progress--Developments
undergoing extensive modernization work in progress, underway at
the time of the physical inspection, may qualify for an adjustment.
All elements of the Unit that are not undergoing modernization at
the time of the inspection (even if modernization is planned) will
be subject to the Department's physical inspection protocol without
adjustment. Any request for a technical review process [Database
adjustment| for modernization work in progress must include proof
the work was contracted before any notice of inspection was issued
by the Department.

(i) [@W)] Examples of items that cannot be adjusted include, but
are not limited to:

fH Disagreements over the severity of a defeet; such as
deficiencies rated Level 3 that the Owner believes should be rated Level

+er 2]
(1) [@)]Deficiencies that were repaired or corrected during
or after the inspection; or

(2) [63)] Deficiencies recorded with no associated point
loss (for example, inoperable smoke detectors) or deficiencies for
survey purposes only (for example, fair housing accessibility).

() [@)] All Life-Threatening and Severe deficiencies [Exigent
and Hire Safety (E&ES or EH&S) defieiencies] must be corrected
within 24 hours [immediately]. Project Owner's Certification That All
Life Threatening and Severe [Exigent and FEire Safety] Deficiencies
Have Been Corrected must be completed and uploaded to CMTS
within 72 hours (three Department business days).

$10.623.  Monitoring Procedures for Housing Tax Credit Properties
After the Compliance Period.

(a) HTC properties allocated credit in 1990 and after are re-
quired under §42(h)(6) of the Code to record a LURA restricting the
Development for at least 30 years. Various sections of the Code spec-
ify monitoring rules State Housing Finance Agencies must implement
during the Compliance Period.

(b) After the Compliance Period, the Department will continue
to monitor HTC Developments using the criteria detailed in paragraphs
(1) - (14) of this subsection:

(1) The frequency and depth of monitoring household in-
come, rents, social services and other requirements of the LURA will
be determined based on risk. Factors will include changes in ownership
or management, compliance history, timeliness of reports and timeli-
ness of responses to Department requests;

(2) At least once every three years the property will be
physically inspected including the exterior of the Development, all
building systems and 10% of Low-Income Units. No less than five but
no more than 35 of the Development's HTC Low-Income Units will
be physically inspected to determine compliance with HUD's National
Standards for the Physical Inspection of Real Estate [Uniform Physical
Condition Standards];

(3) Each Development shall submit an annual report in the
format prescribed by the Department;

(4) Reports to the Department must be submitted electron-
ically as required in §10.607 of this subchapter (relating to Reporting
Requirements);

(5) Compliance monitoring fees will continue to be sub-
mitted to the Department annually in the amount stated in the LURA;

(6) AIHTC households must be income qualified upon ini-
tial occupancy of any Low Income Unit. Proper verifications of in-
come are required, and the Department's Income Certification form
must be completed unless the Development participates in the Rural
Rental Housing Program or a project-based HUD program, in which
case the other program's certification form will be accepted,;

(7) Rents will remain restricted for all HTC Low-Income
Units. After the Compliance Period, utilities paid to the Owner are
accounted for in the utility allowance. TCAP, Exchange, Bond, and
THTF Developments layered with Housing Tax Credits no longer
within the Compliance Period also include utilities paid to the Owner
as part of the utility allowance. The tenant paid portion of the rent plus
the applicable utility allowance must not exceed the applicable limit.
Any excess rent collected must be refunded;

(8) All additional income and rent restrictions defined in
the LURA remain in effect;

(9) For Additional Use Restrictions, defined in the LURA
(such as supportive services, nonprofit participation, elderly, etc.), refer
to the Development's LURA to determine if compliance is required
after the completion of the Compliance Period or if the Compliance
Period was specifically extended beyond 15 years;

(10) The Owner shall not terminate the lease or evict low-
income residents for other than good cause;

(11)  The total number of required HTC Low-Income Units
can be maintained Development wide;

(12) Owners may not charge fees for amenities that were
included in the Development's Eligible Basis;

(13) Once a calendar year, Owners must continue to collect
and maintain current data on each household that includes the number
of household members, age, ethnicity, race, disability status student
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status and rental assistance (if any). This information can be collected
on the Department's Annual Eligibility Certification form or the Income
Certification form or HUD Income Certification form or USDA Income
Certification form; and

(14) Employee occupied units will be treated in the man-
ner prescribed in §10.622(h) of this chapter (relating to Special Rules
Regarding Rents and Rent Limit Violations).

(c) After the first 15 years of the Extended Use Period, certain
requirements will not be monitored as detailed in paragraphs (1) - (4)
of this subsection.

(1) The student restrictions found in §42(i)(3)(D) of the
Code. An income qualified household consisting entirely of full time
students may occupy a Low-Income Unit. If a Development markets
to students or leases more than 15% of the total number of units to stu-
dent households, the property will be found in noncompliance unless
the LURA is amended through the Material Amendments procedures
found in §10.405 of this chapter (relating to Amendments);

(2) All households, regardless of income level or 8609
elections, will be allowed to transfer between buildings within the
Development;

(3) The Department will not monitor the Development's
application fee after the Compliance Period is over; and

(4) Mixed income Developments are not required to con-
duct annual income recertifications. However, Owners must continue
to collect and report data in accordance with subsection (b)(13) of this
section.

(d) While the requirements of the LURA may provide addi-
tional requirements, right and remedies to the Department or the ten-
ants, the Department will monitor post year 15 in accordance with this
section as amended.

(e) Unless specifically noted in this section, all requirements
of this chapter, the LURA and §42 of the Code remain in effect for
the Extended Use Period. These Post-Year 15 Monitoring Rules ap-
ply only to the HTC Developments administered by the Department.
Participation in other programs administered by the Department may
require additional monitoring to ensure compliance with the require-
ments of those programs.

$§10.625.  Events of Noncompliance.

Figure: 10 TAC §10.625 lists events for which a multifamily rental
Development may be found to be in noncompliance for compliance
monitoring purposes. This list is not an exclusive list of events and is-
sues for which an Owner may be subject to an administrative penalty,
debarment or other enforcement action. The first column of the chart
identifies the noncompliance event. The second column indicates to
which program(s) the noncompliance event applies. The last column
indicates if the issue is reportable on IRS Form 8823 for HTC Devel-
opments.

Figure: 10 TAC §10.625

[Figure: 10 TAC §10.625]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.
TRD-202303958

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

¢ ¢ ¢

SUBCHAPTER H. INCOME AND RENT
LIMITS
10 TAC §10.1005

The Texas Department of Housing and Community Affairs (the
Department) proposes amendments to §10.1005 Income and
Rent Limits. The rule amendments add the term "HOME-Match"
to section (a) and to change the word "Developments" to "units"
to provide better clarity on program Income and Rent Limits re-
quirements.

FISCAL NOTE. Mr. Bobby Wilkinson, Executive Director,
has determined that, for each year of the first five years the
amendment to the rule is in effect, enforcing or administering
the amendment does not have any foreseeable implications
related to costs or revenues of the state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT. Mr. Wilkin-
son also has determined that, for the first five years the amend-
ment would be in effect:

1. The proposed amendment to the rule will not create or elimi-
nate a government program;

2. The proposed amendment to the rule will not require a change
in the number of employees of the Department;

3. The proposed amendment to the rule will not require addi-
tional future legislative appropriations;

4. The proposed amendment to the rule will result in neither an
increase nor a decrease in fees paid to the Department;

5. The proposed amendment to the rule will not create a new
regulation;

6. The proposed amendment to the rule will not repeal an exist-
ing regulation;

7. The proposed amendment to the rule will not increase or de-
crease the number of individuals subject to the rule's applicabil-
ity; and

8. The proposed amendment to the rule will neither positively
nor negatively affect this state's economy.

PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has deter-
mined that, for each year of the first five years the amendment
to the rule is in effect, the public benefit anticipated as a result of
the action will be the clarification of a required definition and pro-
vide consistence among the various Uniform Multifamily Rules
by the Department. There will not be any economic cost to any
individual required to comply with the amendment.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES OR
RURAL COMMUNITIES. The Department has determined that
there will be no economic effect on small or micro-businesses or
rural communities.

REQUEST FOR PUBLIC COMMENT. All comments or ques-
tions in response to this action may be submitted in writing
from November 10, 2023, through December 11, 2023. Writ-
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ten comments may be submitted to the Texas Department of
Housing and Community Affairs, Attn: Wendy Quackenbush,
Compliance Monitoring Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, or email wendy.quackenbush@td-
hca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY
5:00 p.m. Austin local (Central) time, December 11, 2023.

STATUTORY AUTHORITY. The proposed amendment is made
pursuant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the proposed amendment affects no
other code, article, or statute.

$10.1005. HOME, HOME-ARP, TCAP RE and NSP.

(a) HOME, HOME-ARP, HOME Match and TCAP RF
[Developments] units must use the HOME Program Income and
Rent Limits that are calculated annually by HUD's Office of Policy
Development and Research (PDR). The limits are made available for
each Metropolitan Statistical Areas (MSA), Primary Metropolitan
Statistical Areas (PMSA) and Area, District or County by State.

(1) Upon publication, the Department will determine
which counties are in each MSA, PMSA, Area or District.

(2) Generally, PDR publishes income limits in tables iden-
tifying the following Area Median Gross Income (AMGI) by house-
hold size:

(A) Extremely Low-Income Limits which are generally
30% of median income, which will be shown as the 30% limit in the
Department's income limits;

(B) Very Low-Income Limits which are generally 50%
of median income, which will be shown as the 50% limit in the Depart-
ment's income limits;

(C) 60% Limits; and

(D) Low-Income Limits which are generally 80% of the
median income, but capped at the national median income with some
exceptions which will be shown as the 80% limits in the Department's
income limits.

(3) Ifnot published, the Department will use the following
methodology to calculate, without rounding, additional income limits
from the HOME Program income limits released by PDR:

(A) To calculate the 30% AMGI, the 50% AMGI limit
will be multiplied by .60 or 60%.

(B) To calculate the 40% AMGI, the 50% AMGI limit
will be multiplied by .80 or 80%.

(C) To calculate the 60% AMGI, the 50% AMGI limit
will be multiplied by 1.2 or 120%.

(b) PDR publishes High and Low HOME rent limits by bed-
room size.

(c) PDR does not publish a 30% or 40% rent limits that certain
HOME, HOME-ARP and TCAP RF Developments are required to use.
These limits will be calculated using the same formulas described in
§10.1004 of this subchapter (relating to Housing Tax Credit Properties,
TCAP, Exchange and SHTF).

(d) Inthe event that PDR publishes rent limits after the HOME
program income limits, the Department permits HOME, HOME-ARP
and TCAP RF Developments to delay the implementation of the 30%
and 40% rent limits until the High and Low HOME rent limits must be
used.

() NSP income limits are published annually by HUD for
each county with tables identifying the 50% AMGI and 120% AMGI
for household size. If not published, the Department will use the fol-
lowing methodology to calculate, without rounding, additional income
limits from the HOME Program income limits released by HUD:

(1) To calculate the 30% AMGI, the 50% AMGTI limit will
be multiplied by .60 or 60%.

(2) To calculate the 40% AMGI, the 50% AMGI limit will
be multiplied by .80 or 80%.

(3) To calculate the 60% AMGI, the 50% AMGI limit will
be multiplied by 1.2 or 120%.

(4) To calculate the 80% AMGI, the 50% AMGI limit will
be multiplied by 1.6 or 160%.

(f) If the LURA for an NSP Development restricts rents, the
amount of rent the Development Owner is permitted to charge will be
the High or Low HOME rent published by PDR or calculated in the
same manner described in §10.1004 of this subchapter using the HOME
income limits.

(g) The LURA for HOME-ARP may require the rent and in-
come limit to follow a different Department program during the state
affordability period. In that case, rent will be calculated in the manner
of the program identified in the LURA and described in this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303963

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

¢ ¢ ¢

SUBCHAPTER 1. PUBLIC FACILITY
CORPORATION COMPLIANCE MONITORING
10 TAC §§10.1101 - 10.1107

The Texas Department of Housing and Community Affairs (the
Department) proposes new 10 TAC Subchapter |, Public Facility
Corporation Compliance Monitoring, §§10.1101 - 10.1107. The
purpose of the proposed new rules is to provide compliance with
recent statutory requirements, and as authorized by Tex. Gov't
Code §2306.053. The new rules provide guidance on auditing
and reporting requirements for Public Facility Corporation multi-
family residential developments that are required to be audited
no later June 1, 2024, and the results reviewed and published
by the Department.

Tex. Gov't Code §2001.0045(b) does not apply to the new rules
proposed for action because it was determined that no costs are
associated with this action, and therefore no costs warrant being
offset.

The Department has analyzed this proposed rulemaking and the
analysis is described below for each category of analysis per-
formed.
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a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

Mr. Bobby Wilkinson, Executive Director, has determined that,
for the first five years the proposed new rules would be in effect:

1. The proposed new rules do not create or eliminate a govern-
ment program. This rule provides for an assurance that required
monitoring requirements tasked to the Department are clearly re-
layed to Responsible Parties of Public Facility Corporations and
their Sponsors.

2. The proposed new rules do not require a change in work that
would require the creation of new employee positions, nor are
the rule changes significant enough to reduce work load to a
degree that eliminates any existing employee positions.

3. The proposed new rules do not require additional future leg-
islative appropriations.

4. The proposed new rules will not result in an increase in fees
paid to the Department, nor in a decrease in fees paid to the
Department.

5. The proposed news are creating a new regulation, which is
created as a result of the approved HB 2071.

6. The proposed new rules will not limit or repeal an existing
regulation, but can be considered to "expand" the existing regu-
lations on this activity because the proposed new rule is neces-
sary to ensure compliance with HB 2071 and for the Department
to establish rules.

7. The proposed new rules will not increase or decrease the
number of individuals subject to the rule's applicability;

8. The proposed new rules will not negatively or positively affect
the state's economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002. The Department, in drafting these proposed new
rules, has attempted to reduce any adverse economic effect on
small or micro-business or rural communities while remaining
consistent with the statutory requirements of HB 2071 and Tex.
Gov't Code §2306.053.

1. The Department has evaluated these new rules and deter-
mined that none of the adverse effect strategies outlined in Tex.
Gov't Code §2006.002(b) are applicable.

2. To the extent that PFC multifamily residential developments
are considered small or micro-businesses subject to the pro-
posed new rules, the economic impact of the rules is projected to
be $0. There are no rural communities subject to the proposed
new rules, so the economic impact of the rules is projected to be

$0.

3. The Department has determined that because the rules apply
to Public Facilities Corporation multifamily residential develop-
ment approved on or after June 18, 2023, there will be no eco-
nomic effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The proposed new rules do not
contemplate or authorize a taking by the Department; therefore,
no Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).

The Department has evaluated the new rules as to its possible
effects on local economies and has determined that for the first
five years the new rules will be in effect the proposed new rules
have no economic effect on local employment because the new
rules only relate to monitoring Public Facilities Corporation multi-
family residential developments; therefore, no local employment
impact statement is required to be prepared for the new rules.

Tex. Gov't Code §2001.022(a) states that this "impact state-
ment must describe in detail the probable effect of the new rules
on employment in each geographic region affected by this new
rule..." Considering that these new rules will only impact moni-
toring of Public Facilities Corporation multifamily residential de-
velopments that are not allocated or funded by the Department,
there are no "probable" effects of the new rules on particular ge-
ographic regions.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Bobby Wilkinson, Executive Direc-
tor, has determined that, for each year of the first five years the
new rules are in effect, the public benefit anticipated as a result
of the new rules will provide a new procedure of monitoring Pub-
lic Facilities Corporations multifamily residential developments
that are generally exempt from ad valorem taxation. There will
not be any economic cost to any individuals required to comply
with the new rules because there are no fees collected by the
Department to perform compliance monitoring on Public Facili-
ties Corporation multifamily residential developments.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the new rules are in effect,
enforcing or administering the new rules does not have any
foreseeable implications related to costs or revenues of the
state or local governments because there are no fees collected
by the Department.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 10, 2023, to December 11, 2023,
to receive input on the newly proposed rules. Written comments
may be submitted to the Texas Department of Housing and
Community Affairs, Attn: Wendy Quackenbush, Rule Com-
ments, P.O. Box 13941, Austin, Texas 78711-3941, by email
wendy.quackenbush@tdhca.state.tx.us. ALL COMMENTS
MUST BE RECEIVED BY 5:00 p.m., Austin local (Central) time,
December 11, 2023.

STATUTORY AUTHORITY. The new rules are proposed pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed new rules affect no
other code, article, or statute.

§10.1101.  Purpose.
The purpose of Chapter 10, Subchapter [ is to:

(1) Establish rules governing Multifamily Residential De-
velopments owned or sponsored by a Public Facility Corporation (PFC)
that are subject to Sections 303.0421 and 303.0425 of Local Govern-
ment Code.

(2) To enable the Department to communicate with respon-
sible persons and parties, not limited to the PFC, sponsor of a PFC,
governing body of a PFC, the Operator, the Texas Comptroller of Pub-
lic Accounts, and, if the PFC's Sponsor is a Housing Authority, the
Housing Authority governing board regarding the results of the Audit

Report.
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(3) To establish qualifications for third party Auditors and
reporting standards and formats.

(4) To establish compliance requirements, tenant protec-
tions, and affirmative marketing requirements.

$10.1102.  Definitions.
The capitalized terms or phrases used herein are defined in the title.

(2) The first Audit Report must be submitted no later than
the year following the first anniversary of:

(A) The date of the PFC acquisition for an occupied
multifamily residential development; or

(B) The date a newly constructed PFC multifamily res-
idential development first becomes occupied by one or more tenants.

Any other capitalized terms in the subchapter shall have the mean-
ing defined in Tex. Gov't Code 2306, Chapter 303 Local Government
Code, Chapter 392 Local Government Code, and other state or Depart-
ment rules, as applicable. Defined terms, when not capitalized, are to
be read in context and construed according to common usage.

(1) Audit Report--A report completed by an approved third
party auditor, in a manner and format prescribed by the Department.

(2) Auditor--Independent auditor or compliance expert

(3) No later than 60 days after the receipt of the Audit Re-
port, the Department will post a summary of the report on its website.
A copy of the report will also be provided to the Development and all
Responsible Parties.

(4) If noncompliance is identified by the Auditor, the De-
velopment will be notified within 45 days and given 60 days to correct.
At the end of the 60 days, the Department will post a final report on its
website.

with an established history of providing similar audits on housing
compliance matters.

(3) Board--The governing board of the Texas Department
of Housing and Community Affairs.

(4) Business Day--Any day that is not a Saturday, Sunday,
or holiday observed by the State of Texas.

(5) Business hours--8:00 a.m. to 5:00 p.m. Central local

(5) Ifall noncompliance is not corrected within the 60 days,
the Development will lose the tax exemption for the taxable year.

(6) The PFC must provide the Department a copy of their
PFC Regulatory Agreement with its first Audit Report submission.

(7) The PFC must annually complete the contact informa-
tion form available on the Department's website and submit it with the
Audit Report.

time.

(6) Department--The Texas Department of Housing and

(8) The qualification of the Auditor must be submitted with
each Audit Report. Qualifications must include experience auditing

Community Affairs.

(7) _Director--The Executive Director of the Department.

(8) Development--A multifamily residential development

low income housing, a current Certified Occupancy Specialist (COS)
certification or an equivalent certification, and resume. The Auditor
may not be affiliated with or related to any Responsible Parties. Addi-
tionally, a current or previous Management Agent and/or Auditor that

owned by a Public Facility Corporation created under Chapter 303 Lo-

has or had oversight of the property or is/was responsible for reviewing

cal Government Code.

(9) Housing Choice Voucher Program--The housing choice
voucher program under Section 8, United States Housing Act of 1937
(42 U.S.C. Section 1437(f).

(10) Public Facility Corporation (PFC)--A nonprofit cor-
poration that can be created by a municipality, county, school district,
housing authority or a Sponsor, as outlined in Chapter 303 of Local
Government Code.

(11) Regulatory Agreement--A Land Use Restriction
Agreement (LURA), Ground Lease, or Deed Restriction.

(12) Responsible Parties--The PFC, Sponsor of a PFC,
governing body of a PFC, the Operator, the Texas Comptroller of

and approving tenant files does not qualify as an Auditor under these
rules.

(9) The PFC may not engage the same Auditor for more
than three consecutive years. After the third consecutive audit, the
PFC must procure a new Auditor for at least two reporting years before
re-engaging with a prior Auditor.

(10) Audit Reports and supporting documentation and
required forms must be submitted to the following email address:
pfc.monitoring@tdhca.state.tx.us.

$10.1104.  Audit Requirements.

(a) The Auditor must use the Department's Public Facilities
Corporation monitoring forms made available on the website. The re-

Public Accounts, and, if the PFC's Sponsor is a housing authority, the

view performed by the Auditor may either be completed onsite or done

housing authority governing board.

(13) Sponsor--A municipality, county, school district,
housing authority, or special district that causes a corporation to be

electronically. Original records must be made available to the Auditor.

(b) The Auditor will ensure Development meets the following
requirements and will report any deficiencies found:

created to act in accordance with Chapter 303 of Local Government
Code.

(14) Unit Type--Means the type of unit determined by the

(1) The sample must contain twenty percent (20%) of the
total number of restricted units for each Development, but no more
than a total of fifty (50) household files. The selection of units should

number of bedrooms.

§10.1103.  Reporting Requirements.
The following reporting requirements apply to Public Facility Corpo-
ration (PFC) or a Sponsor of a PFC Multifamily Residential Develop-

primarily be new move-ins but should also include a ten percent (10%)
sample of household files that have recertified.

(2) The Development has a properly recorded Regulatory
Agreement with a minimum 10-year term.

ment where final financing was approved by the governing body on or
after June 18, 2023.

(1) No later than June 1 of each year, the PFC will submit

(3) Ten percent (10%) of the units in the Development are
reserved for, or occupied by, households at or below sixty percent
(60%) Area Median Income (AMI) and paying no more than sixty per-

to the Department an Audit Report from an Auditor, obtained at the

cent (60%) rents, as determined by the U.S. Department of Housing

expense of the PFC.

and Urban Development (HUD).
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(4) An additional forty percent (40%) of the units in the
Development are reserved for, or occupied by, households at or below

(12) The Auditor must maintain monitoring records and
papers for three years, and must provide the Department and/or the

eighty percent (80%) AMI and paying no more than eighty percent

Appraisal District a copy of their monitoring records upon request.

(80%) rents, as determined by HUD.

(5) Any additional rent and occupancy restrictions outlined
in the Regulatory Agreement are being complied with.

(6) The restricted units are dispersed across all Unit Types
in substantially the same percentage (the greater of 5.0% or one unit) as
the market rate units, and in a manner that does not violate fair housing
laws.

(7) Restricted units are required to recertify annually, no
later than the anniversary of move-in, the income of the household
using a Department-approved Income Certification form. Households
that exceed the income limit at an annual income recertification should
follow the Available Unit Rule as outlined in Section 42(g)(2)(D) of
the Internal Revenue Code.

(8) The Audit Report must calculate the annual savings to
households living in rent restricted units (when compared to the annual
rental income that would've been collected on those units if they were
charged market rate for a unit of the same bedroom size at the Devel-
opment). The total savings for rent-restricted households must be no
less than sixty percent (60%) of the estimated amount of the annual
ad-valorem taxes that would be imposed on the development without

an exemption.
(9) The Development must affirmatively market to individ-

uals and families participating in the Housing Choice Voucher program
and local housing authorities.

(10) Review the PFC's website for requirements with: Poli-
cies on the acceptance of Housing Choice Vouchers holders and list of
affordable properties owned or sponsored by the PFC.

(11) The following tenant protections exist for Develop-
ments covered by this subsection:

(A) Owner cannot refuse to rent to families participat-
ing in a Housing Choice Voucher program.

(B) Owner cannot require a minimum income standard
for families participating in a Housing Choice Voucher program that
exceeds two hundred and fifty percent (250%) of the tenant potion of
rent.

(C) Each lease agreement must provide the following:

(i) _The landlord may not retaliate against the tenant
or the tenant's guests by taking action because the tenant established,
attempted to establish, or participated in a tenant organization; and

(i) The landlord may only choose to not renew the
lease if the tenant is in material noncompliance with the lease, includ-
ing nonpayment of rent; committed one or more substantial violations
of'the lease; failed to provide required information on the income, com-
position, or eligibility of the tenant's household; or committed repeated
minor violations of the lease that: disrupt the livability of the property,
adversely affect the health and safety of any person or the right to quiet
enjoyment of the leased premises and related development facilities,
interfere with the management of the Development, or have an adverse
financial effect on the Development, including the failure of the tenant
to pay rent in a timely manner.

(D) To non-renew a lease, the owner must provide, at
minimum, a thirty (30)-day written notice.

(E) Tenants may not waive these protections in a lease
or lease addendum.

§10.1105. Income and Rent Requirements.

(a) Annual Income shall be determined consistent with the
Section 8 Program administered by the U.S. Department of Housing
and Urban Development (HUD), using the definitions of annual
income described in 24 CFR §5.609 as furthered described in the HUD
Handbook 4350.3, as amended from time to time.

(b) Income and rent limits will be derived from data released
by federal agencies including HUD.

(c) The income and rent limits specified in the Regulatory
Agreement will be used to determine if a household's income and rent
is restricted. In the absence of specified income and or rent limit in
a Regulatory Agreement, the Development must rely on a method
approved by the Department in writing.

§10.1106. Penalties.

Failure to comply with Sections 303.0421 and or 303.0425 of Local
Government Code, or this Subchapter will result in a Department report
to the Texas Comptroller, and recommendation of loss of tax exempt
status.

§10.1107.  Options for Review.

(a) A Public Facility Corporation is entitled to appeal any non-
compliance issued by the Auditor. The Auditor should be contacted
directly to file an appeal.

(b) If the initial appeal cannot be resolved with the Auditor,
a PFC may request to meet with a Compliance Director or Manager
at the Department. The PFC and Auditor must provide all requested
documentation prior to meeting with the Department.

(c) A PFC may request alternative dispute resolution in accor-
dance with the Department's rules regarding such resolution set forth
at §1.17 of this title (related to Alternative Dispute Resolution).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303960

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

¢ ¢ ¢

CHAPTER 13. MULTIFAMILY DIRECT LOAN

RULE
10 TAC §§13.1 - 13.13

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of 10 TAC Chapter 13, Mul-
tifamily Direct Loan Rule, §§13.1 - 13.13. The purpose of the
proposed repeal is to provide for clarification of the existing rule
through new rulemaking action.
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The Department has analyzed this proposed rulemaking and the
analysis is described below for each category of analysis per-
formed.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

Mr. Bobby Wilkinson, Executive Director, has determined that,
for the first five years the proposed repeal would be in effect:

1. The proposed repeal does not create or eliminate a govern-
ment program, but relates to the repeal, and simultaneous read-
option of rules, with changes, regarding an existing activity: ad-
ministration of the Multifamily Direct Loan Program.

2. The proposed repeal does not require a change in work that
would require the creation of new employee positions, nor is the
proposed repeal significant enough to reduce work load to a de-
gree that any existing employee positions are eliminated.

3. The proposed repeal does not require additional future leg-
islative appropriations.

4. The proposed repeal does not result in an increase in fees
paid to the Department nor in a decrease in fees paid to the
Department.

5. The proposed repeal is not creating a new regulation, except
that it is being replaced by a new rule simultaneously to provide
for revisions.

6. The proposed action will repeal an existing regulation, but is
associated with a simultaneous readoption making changes to
an existing activity: administration of the Multifamily Direct Loan
Program.

7. The proposed repeal will not increase or decrease the number
of individuals subject to the rule's applicability

8. The repeal will not negatively or positively affect this state's
economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has evaluated this proposed repeal and deter-
mined that the proposed repeal will not create an economic effect
on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The proposed repeal does not
contemplate or authorize a taking by the Department, therefore
no Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a) (6). The Department has
evaluated the proposed repeal as to its possible effects on local
economies and has determined that for the first five years the
proposed repeal would be in effect there would be no economic
effect on local employment; therefore no local employment im-
pact statement is required to be prepared.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the proposed repeal is in effect,
the public benefit anticipated as a result of the repealed section
would be increased clarity and improved access to the Multifam-
ily Direct Loan funds. There will not be economic costs to indi-
viduals required to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the proposed repeal is in effect,
enforcing or administering the repeal does not have any fore-
seeable implications related to costs or revenues of the state or
local governments.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 1, 2023, through December
1, 2023, to receive input on the proposed repealed sec-
tions.  Written comments may be submitted to the Texas
Department of Housing and Community Affairs, Attn: Priscilla
Stevenson, Multifamily Direct Loan Program Specialist, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or
email priscilla.stevenson@tdhca.state.tx.us. ALL COMMENTS
MUST BE RECEIVED BY 5:00 p.m. Austin local (Central) time
December 1, 2023.

STATUTORY AUTHORITY. The proposed repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed repealed sections af-
fect no other code, article, or statute.

§13.1.  Purpose.

§13.2.  Definitions.

§13.3.  General Loan Requirements.

§13.4.  Set-Asides, Regional Allocation, and NOFA Priorities.
$13.5. Application and Award Process.

§13.6.  Scoring Criteria.

§13.7.  Maximum Funding Requests and Minimum Number of MFDL
Units.

$§13.8.  Loan Structure and Underwriting Requirements.

§$13.9.  Construction Standards.

§13.10. Development and Unit Requirements.

§13.11.  Post-Award Requirements.

§13.12.  Pre-Closing Amendments to Direct Loan Terms.

$13.13.  Post-Closing Amendments to Direct Loan Terms.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303961

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959

L4 ¢ L4
10 TAC §§13.1 - 13.13

The Texas Department of Housing and Community Affairs (the
Department) proposes new 10 TAC Chapter 13, Multifamily Di-
rect Loan Rule, §§13.1 - 13.13. The purpose of the proposed
new sections is to provide compliance with Tex. Gov't Code
§2306.111 and to update the rule to: clarify program require-
ments in multiple sections, codify in rule practices of the divi-
sion, and change citations to align with changes to other mul-
tifamily rules. In general, most changes proposed are correc-
tive in nature, intended to gain consistency with state or federal
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rules, delete duplicative language or provisions, correct or up-
date rule references, and clarify language or processes to more
adequately communicate the language or process.

Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are
associated with this action, and therefore no costs warrant be-
ing offset.

The Department has analyzed this proposed rulemaking and the
analysis is described below for each category of analysis per-
formed.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

Mr. Bobby Wilkinson, Executive Director, has determined that,
for the first five years the proposed new rule would be in effect:

1. The proposed rule does not create or eliminate a government
program, but relates to the readoption of this rule, with changes,
to an existing activity: administration of the Multifamily Direct
Loan Program.

2. The proposed new rule does not require a change in work
that would require the creation of new employee positions nor
are the rule changes significant enough to reduce work load to
a degree that eliminates any existing employee positions.

3. The proposed rule changes do not require additional future
legislative appropriations.

4. The proposed rule changes will not result in an increase in
fees paid to the Department, nor in a decrease in fees paid to
the Department.

5. The proposed rule is not creating a new regulation, except that
it is replacing a rule being repealed simultaneously to provide for
revisions.

6. The proposed rule will not expand, limit, or repeal an existing
regulation.

7. The proposed rule will not increase or decrease the number
of individuals subject to the rule's applicability; and

8. The proposed rule will not negatively or positively affect the
state's economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002. The Department, in drafting this proposed rule, has
attempted to reduce any adverse economic effect on small or
micro-business or rural communities while remaining consistent
with the statutory requirements of Tex. Gov't Code §2306.111.

1. The Department has evaluated this rule and determined that
none of the adverse effect strategies outlined in Tex. Gov't Code
§2006.002(b) are applicable.

2. This rule relates to the procedures for multifamily direct
loan applications and award through various Department fund
sources. Other than in the case of a small or micro-business that
is an applicant for such a loan product, no small or micro-busi-
nesses are subject to the rule. It is estimated that approximately
200 small or micro-businesses are such applicants; for those en-
tities the new rule provides for a more clear, transparent process
for applying for funds and does not result in a negative impact
for those small or micro-businesses. There are not likely to be
any rural communities subject to the proposed rule because this
rule is applicable only to direct loan applicants for development

of properties, which are not generally municipalities. The fee for
applying for a Multifamily Direct Loan product is $1,000, unless
the Applicant is a nonprofit that provides supportive services or
the Applicant is applying for Housing Tax Credits in conjunction
with Multifamily Direct Loan funds, in which case the application
fee may be waived. These fee costs are not inclusive of external
costs required by the basic business necessities underlying any
real estate transaction, from placing earnest money on land,
conducting an Environmental Site Assessment, conducting a
market study, potentially retaining counsel, hiring an architect
and an engineer to construct basic site designs and elevations,
and paying any other related, third-party fees for securing the
necessary financing to construct multifamily housing.

There are 1,296 rural communities potentially subject to the pro-
posed rule for which the economic impact of the rule is projected
to be $0. 10 TAC Chapter 13 places no financial burdens on rural
communities, as the costs associated with submitting an Appli-
cation are born entirely by private parties. In an average year
the volume of applications for MFDL resources that are located
in rural areas is approximately fifteen. In those cases, a rural
community securing a loan will experience an economic bene-
fit, including, potentially, increased property tax revenue from a
multifamily Development.

3. The Department has determined that because there are rural
MFDL awardees, this program helps promote construction ac-
tivities and long term tax base in rural areas of Texas. Aside
from the fees and costs associated with submitting an Applica-
tion, there is a probable positive economic effect on small or mi-
cro-businesses or rural communities that receive MFDL awards
and successfully use those awards to construct multifamily hous-
ing, although the specific impact is not able to be quantified in
advance.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The proposed rule does not con-
template or authorize a taking by the Department, therefore no
Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).

The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first
five years the rule will be in effect the proposed rule may provide
a possible positive economic effect on local employment in as-
sociation with this rule since MFDL Developments, layered with
housing tax credits, often involve a typical minimum investment
of $10 million in capital, and more commonly an investment from
$20 million to $30 million. Such a capital investment has direct,
indirect, and induced effects on the local and regional economies
and local employment. However, because the exact location of
where program funds or developments are directed is not de-
termined in rule, and is driven by real estate demand, there is
no way to predict during rulemaking where these positive effects
may occur. Furthermore, while the Department believes that any
and all impacts are positive, that impact is not able to be quanti-
fied for any given community until MFDL awards and LIHTCs are
actually awarded to a proposed Development, given the unique
characteristics of each proposed multifamily Development.

Texas Gov't Code §2001.022(a) states that this "impact state-
ment must describe in detail the probable effect of the rule on em-
ployment in each geographic region affected by this rule" Con-
sidering that significant construction activity is associated with
any MFDL Development layered with LIHTC and each apart-
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ment community significantly increases the property value of the
land being developed, there are no probable negative effects of
the new rule on particular geographic regions. If anything, pos-
itive effects will ensue in those communities where developers
receive MFDL awards.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the new sections are in effect,
the public benefit anticipated as a result of the new sections will
be improved clarity of program requirements in multiple sections,
codification in rule practices of the division, and change citations
to align with changes to other multifamily rules. There will not be
any economic cost to any individuals required to comply with the
new sections because this rule does not have any new require-
ments that would cause additional costs to applicants.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the new sections are in effect,
enforcing or administering the new sections does not have any
foreseeable implications related to costs or revenues of the
state or local governments because it does not have any new
requirements that would cause additional costs to applicants.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held November 1, 2023, to December 1, 2023, to
receive input on the proposed new sections. Written comments
may be submitted to the Texas Department of Housing and
Community Affairs, Attn: Priscilla Stevenson, Multifamily Direct
Loan Program Specialist, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941 or email priscilla.stevenson@td-
hca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY
5:00 p.m. Austin local (Central) time December 1, 2023.

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules.

Except as described herein the proposed new sections affect no
other code, article, or statute.

§13.1. Purpose.

(a) Authority. The rules in this chapter apply to the funds pro-
vided to Multifamily Developments through the Multifamily Direct
Loan Program (MFDL or Direct Loan Program) by the Texas Depart-
ment of Housing and Community Affairs (the Department). Notwith-
standing anything in this chapter to the contrary, loans and grants issued
to finance the development of multifamily rental housing are subject to
the requirements of the laws of the State of Texas, including but not
limited to Tex. Gov't Code, Chapter 2306, and federal law pursuant to
the requirements of Title II of the Cranston-Gonzalez National Afford-
able Housing Act, Division B, Title III of the Housing and Economic
Recovery Act (HERA) of 2008 - Emergency Assistance for the Rede-
velopment of Abandoned and Foreclosed Homes, Section 1497 of the
Dodd-Frank Wall Street Reform and Consumer Protection Act: Addi-
tional Assistance for Neighborhood Stabilization Programs, Title I of
the Housing and Economic Recovery Act of 2008, Section 1131 (Pub-
lic Law 110-289), and the implementing regulations 24 CFR Parts 91,
92, 93, and 570 as they may be applicable to a specific fund source.
The Department is authorized to administer Direct Loan Program funds
pursuant to Tex. Gov't Code, Chapter 2306.

(b) General. This chapter applies to Applications submitted
for, and award of, MFDL funds by the Department and establishes the
general requirements associated with the application and award process
for such funds. Applicants pursuing MFDL assistance from the De-
partment are required to certify, among other things, that they have

familiarized themselves with all applicable rules that govern that spe-
cific program including, but not limited to this chapter, Chapter 1 of
this title (relating to Administration), Chapter 2 of this title (relating to
Enforcement), Chapter 10 of this title (relating to Uniform Multifam-
ily Rules), Chapter 11 of this title (relating to Qualified Allocation Plan
(QAP)), and Chapter 12 of this title (relating to Multifamily Housing
Revenue Bond Rules) as applicable. The Applicant is also required
to certify that it is familiar with the requirements of any other federal,
state, or local financing sources that it identifies in its Application. Any
conflict with rules, regulations, or statutes will be resolved on a case by
case basis that allows for compliance with all requirements. Conflicts
that cannot be resolved may result in Application ineligibility, with the
right to an Appeal as provided in 10 TAC §1.7 of this title (relating to
Appeals Process) or 10 TAC §11.902 of this title (relating to Appeals
Process for the Housing Tax Credit program), as applicable.

(c) Waivers. Requests for waivers of any program rules or re-
quirements must be made in accordance with 10 TAC §11.207 of this
title (relating to Waiver of Rules), as limited by the rules in this chap-
ter. Waiver requirements are provided in paragraphs (1) - (3) of this
subsection:

(1) Rule Waivers and NOFA Amendments prior to Con-
struction Completion. For Direct Loan Developments, an Applicant
may request, at the latest at Application submission, that the Depart-
ment amend its NOFA, amend its Consolidated Plan or One Year Ac-
tion Plan, or ask HUD to grant a waiver of its regulations, if such re-
quest will not impact the timing of the Application's review, nor al-
ter the scoring or satisfaction of threshold requirements for the Hous-
ing Tax Credits or other Department resources. Such requests will be
presented to the Department's Board. The Board may not waive rules
that are federally required, or that have been incorporated as a required
part of the Department's Consolidated Plan or One Year Action Plan
(OYAP) to the U.S. Department of Housing and Urban Development
(HUD), unless those Plans are so amended by the earlier of a date the
NOFA is closed or by an earlier date that is identified by the Board.
Such items include §13.8 of this chapter, relating to Loan Structure and
Underwriting Requirements, the interest rate published in the NOFA,
the maximum subsidy limits as published in the NOFA, the priorities
listed in the NOFA, the eligibility requirements of applicants describe
in rule or the NOFA, scoring, and the ticbreaker procedure. Prior to
Contract, except as otherwise described in rule, the Application Accep-
tance Date will then be the date the Department completes the amend-
ment process or receives a waiver from HUD, if funds are still avail-
able in the NOFA. After Contract, but prior to Construction Completion
staff will not recommend a waiver or NOFA Amendment;

(2) Utility Allowance Waivers with Project-Based Vouch-
ers. Upon request before or with the submittal of the Application or
at the time the Application is amended to reflect the vouchers, for De-
velopments that are layered with Project-Based Vouchers awarded un-
der 24 CFR Part 983 from a Housing Authority that is not Moving
to Work Housing Authority, Department staff will submit a waiver to
the Office of Community Planning and Development at HUD to allow
the Development to use the Public Housing Utility Allowance. For
Project-Based Vouchers from a Housing Authority that is a Moving to
Work Housing Authority, the Applicant must have the Moving to Work
Housing Authority obtain this waiver from the appropriate HUD office
or agree that the Development will be all bills-paid before Contract
Execution. These waivers, if granted by HUD, will not require the De-
velopment to receive a new Application Acceptance Date; and

(3) Waivers under Closed NOFAs. The Board may not
waive any portion of a closed NOFA prior to Construction Comple-
tion. Thereafter, the Board may only waive any portion of a closed
NOFA as part of an approved Asset Management Division work out.
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Allowable Post-Closing Amendments are described in 10 TAC §13.13
of this chapter (relating to Post-Closing Amendments to Direct Loan

(8) Housing Contract System (HCS)--The electronic infor-
mation system established by the Department for tracking, funding,

Terms).

(d) Eligibility and Threshold Requirements. Applications for
Multifamily Direct Loan funds must meet all applicable eligibility and
threshold requirements of Chapter 11 of this title (relating to the Qual-
ified Allocation Plan (QAP)), unless otherwise excepted in this rule or

and reporting Department Contracts and Developments. The HCS is
primarily used by the Department for Direct Loan Programs adminis-
tered by the Department.

(9) Land Use Restriction Agreement (LURA) Term--The
period commencing on the effective date of the LURA and ending on

NOFA.
$13.2.  Definitions.

The following words and terms, when used in this chapter, shall have

the date which, at a minimum, is the greater of the loan term or 30 years.
The LURA may include the Federal Affordability Period, in addition
to the State Affordability Period requirements and State restrictive cri-
teria.

the following meanings, unless the context clearly indicates otherwise.
Any capitalized terms not specifically mentioned in this section shall
have the meaning as defined in Tex. Gov't Code, Chapter 2306; §§141,
142, and 145 of the Internal Revenue Code; 24 CFR Parts 91, 92, and
93; 2 CFR Part 200; and 10 TAC Chapters 1 of this title regarding
Administration, 2 of this title regarding Enforcement, 10 of this title

(10) Matching Contribution (Match)--A contribution to a
Development from nonfederal sources that may be in one or more of
the forms provided in subparagraphs (A) - (E) of this paragraph:

(A) Cash contribution (grant), except for cash contri-
butions made by investors in a limited partnership or other business

regarding Uniform Multifamily Rules, and 11 of this title regarding

entity subject to pass through tax benefits in a tax credit transaction or

the Qualified Allocation Plan.

(1) Application Acceptance Date--The date the MFDL Ap-
plication is considered received by the Department as described in this
chapter, chapter 11 of this title, or in the NOFA.

(2) Community Housing Development Organization
(CHDO)--A private nonprofit organization with experience developing
or owning affordable rental housing that meets the requirements in 24

owner equity (including Deferred Developer Fee and General Partner

advances);

(B) Reduced fees or donated labor from certain eligible
contractors, subcontractors, architects, attorneys, engineers, excluding
any contributions from a party related to the Developer or Owner;

(C) Net present value of yield foregone from a below
market interest rate loan as described in HUD Community Planning

CFR Part 92 for purposes of receiving HOME Investment Partnerships

and Development (CPD) Notice 97-03;

Program (HOME) funds under the CHDO Set-Aside. A member of
a CHDO's board cannot be a Principal of the Development beyond
their role as a board member of the CHDO or be an employee of the
development team, and may not receive financial benefit other than
reimbursement of expenses from the CHDO (e.g., a voting board
member cannot also be a paid executive).

(3) Construction Completion or Development Period--The
Development Period is the time allowed to complete construction,
which includes, without limitation, that necessary title transfer re-
quirements and construction work has been fully performed, the
certificate(s) of occupancy (if New Construction or reconstruction),
Certificate of Substantial Completion (AIA Form G704), Form
HUD-92485 (for instances in which a federally insured HUD loan is
utilized), or equivalent notice has been issued.

(4) Deobligated Funds--The funds released by the Devel-

(D) Waived or reduced fees or taxes from cities or coun-
ties not related to the Applicant in connection with the proposed De-

velopment; or

(E) Donated land or land sold by an unrelated third
party at a price below market value, as evidenced by a third party

appraisal.
(11) NHTF--National Housing Trust Fund.

(12) NOFA--Notice of Funding Availability.
(13) NSP--Neighborhood Stabilization Program.

(14)  Qualifying Unit--means a Unit designated for Multi-
family Direct Loan use and occupancy in compliance with State and
federal regulations, as set forth in the Contract. Except if the Devel-
opment is all-bills paid, Qualifying Units may not also have a Project-

opment Owner or recovered by the Department canceling a Contract

Based Voucher issued under 24 CFR Part 983, unless the Application

or award involving some or all of a contractual financial obligation be-

contains permission from the Public and Indian Housing Division of

tween the Department and a Development Owner or Applicant.

(5) Federal Affordability Period--The period commencing
on the later of the date after Construction Completion and after all Di-
rect Loan funds have been disbursed for the project, or the date of
Project Completion as defined in 24 CFR §92.2 or §93.3, as applicable,
and ending on the date which is the required number of years as defined

HUD for the layered units to use a utility allowance that is not the Public
Housing Utility Allowance, or the Applicant has received permission
from the Community Planning and Development Division of HUD for
the layered units to use the Public Housing Utility Allowance.

(15) Relocation Plan--A residential anti-displacement and
relocation assistance plan and budget in an Application that addresses

by the federal program.

(6) HOME--the HOME Investment Partnership Program,
authorized by Title II of the Cranston-Gonzalez National Affordable

Housing Act,
(7)  HOME Match-Eligible Unit--A Unit in the Develop-

residential and non-residential displacement and complies with the
Uniform Relocation Assistance and Real Property Act as implemented
at 49 CFR Part 24, HUD Handbook 1378, and the TDHCA Relocation
Handbook. Additionally, some HOME and NSP funded Developments
must comply with Section 104(d) of the Housing and Community
Development Act of 1974 (as amended), and 24 CFR Part 42 (as

ment that is not assisted with HOME Program funds, but would qualify

modified for NSP and HOME American Rescue Plan (ARP) funds),

as eligible for Match under 24 CFR Part 92. Unless otherwise identified

which requires a one-for-one replacement of occupied and vacant,

by the provisions in the NOFA, TCAP RF and matching contribution

occupiable low- and moderate-income dwelling units demolished or

on NSP and NHTF Developments must meet all criteria to be classified

converted. Guidance is on the Department's website at https:/www.td-

as HOME-Match Eligible Units.

hca.state.tx.us/multifamily/home/index.htm.  The Relocation Plan
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must be in form and substance consistent with requirements of the
Department.

(16) Section 234 Condominium Housing Basic Mortgage

(20) TCAP Repayment Funds--(TCAP RF) the Tax Credit
Assistance Payment program funds.

§13.3.

General Loan Requirements.

Limits (Section 234 Condo Limits)--The per-unit subsidy limits for all
MFDL funding. These limits take into account whether or not a De-
velopment is elevator served and any local conditions that may make
development of multifamily housing more or less expensive in a given
metropolitan statistical area. If the high cost percentage adjustment ap-
plicable to the Section 234 Condo Limits for HUD's Fort Worth Mul-

(a) Funding Availability. Direct Loan funds may be made
available through a NOFA or other similar governing document that
includes the method for applying for funds and funding requirements.

(b) Oversourced Developments. A Direct Loan request may
be reduced or not recommended if the Department's Underwriting Re-

tifamily Hub is applicable for all Developments that TDHCA finances

port concludes the Development does not need all or part of the MFDL

through the MFDL Program, then confirmation of that applicability

funds requested in the Application because it is oversourced, and for

will be included in the applicable NOFA.

(17) Site and Neighborhood Standards--HUD require-
ments for New Construction or reconstruction Developments funded
by NHTF (24 CFR §93.150) or New Construction Developments
funded by HOME (24 CFR §92.202). Proposed Developments
must provide evidence that the Development will comply with these

which a timely appeal has been completed, as provided in 10 TAC §1.7
of this title (relating to Appeals Process) or 10 TAC §11.902 of this ti-
tle (relating to Appeals Process for Competitive HTC Applications), as
applicable.

(c) Funding Sources. Direct Loan funds are composed of
annual HOME and National Housing Trust Fund (NHTF) allocations

federal regulations in the Application. Guidance for successful

from HUD and associated Program Income, repayment of TCAP or

submissions is provided on the Department website at https://www.td-

TCAP RF loans, HOME Program Income, NSP Program Income

hca.state.tx.us/multifamily/apply-for-funds.htm. Applications that are

(NSP PI or NSP), and any other similarly encumbered funding that

unable to comply with requirements in 24 CFR §983.57(e)(2) and (3)

may become available, except as otherwise noted in this chapter.

will not be eligible for HOME or NHTF.

(18) State Affordability Period--The LURA Term as de-
scribed in the MFDL contract and loan documents and as required by
the Department in accordance with the Chapter 2306, Texas Gov't Code
which may be an additional period after the Federal Affordability Pe-
riod.

(19) Surplus Cash--Except when the first lien mortgage is a

Similar funds include any funds that are identified by the Board to be
loaned or granted for the development of multifamily property and
are not governed by another chapter in this title, with the exception of
State funds appropriated for a specific purpose.

(d) Eligible and Ineligible Activities.

(1) Eligible Activities. Direct Loan funds may be used for
the predevelopment, acquisition, New Construction, reconstruction,

federally insured HUD mortgage that is subject to HUD's surplus cash

Adaptive Reuse, rehabilitation, or preservation of affordable housing

definition, Surplus Cash is any cash remaining:

(A) After the payment of:

(i) All sums due or currently required to be paid un-

with suitable amenities, including real property acquisition, site im-
provements, conversion, demolition, or operating cost reserves, subject
to applicable HUD guidance. Other expenses, such as financing costs,
relocation expenses of any displaced persons, families, businesses, or

der the terms of any superior lien;

(it) _All amounts required to be deposited in the re-
serve funds for replacement;

(iii) Operating expenses actually incurred by the
borrower for the Development during the period with an appropriate
adjustment for an allocable share of property taxes and insurance

premiums;

(iv) Recurring maintenance expenses actually in-
curred by the borrower for the Development during the period; and

(v) _All other obligations of the Development ap-
proved by the Department; and

(B) After the segregation of an amount equal to the ag-
gregate of all special funds required to be maintained for the Develop-
ment; and

(C) Excluding payment of:

(i) All sums due or currently required to be paid un-
der the terms of any subordinate liens against the property;

(ii) Any development fees that are deferred includ-

organizations may be included. MFDL funds may be used to assist De-
velopments previously awarded by the Department when approved by
specific action of the Board. Eligible Activities may have fund source
restrictions or may be restricted by a NOFA.

(2) Ineligible Activities. Direct Loan funds may not be
awarded to a Development:

(A) Layered with Housing Tax Credits that have elected
the income averaging election under Section 42(g)(1)(C) of the Internal
Revenue Code that have more than 15% of the Units designated as
Market Rate Units;

(B) In which the Applicant will not be directly leasing
Units to residents, except as specifically described in the NOFA;

(C) Applicants applying for HOME or NSP funds may
not commit any choice limiting activities as defined by HUD in 24 CFR
Part 58 prior to obtaining environmental clearance, and will be subject
to termination of the Direct Loan award if such action is undertaken.
For an Applicant applying for NHTF funds, choice limiting activities
prior to full execution of a Contract with the Department are not prohib-
ited, but the eligibility of costs associated with these activities will be
impacted in keeping with 24 CFR §93.201(h) and all applicable fed-

ing those in eligible basis; and

(iii) Any payments or obligations to the borrower,
ownership entities of the borrower, related party entities; any payment
to the management company exceeding 5% of the effective gross in-
come; incentive management fee; asset management fees; or any other

eral regulations. Furthermore, certain activities which prohibit envi-
ronmental mitigation may cause the Development to be ineligible and
will cause the termination of the Direct Loan award.

(e) Ineligible Costs. All costs associated with the Develop-
ment and known by the Applicant must be disclosed as part of the Ap-

expenses or payments that shall be negotiated between the Department

plication. Other federal funds will be included in the Final Direct Loan

and borrower.

Eligible Costs located in Table 1 of the Direct Loan Calculator as part of
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the required per-unit subsidy limit calculation. Costs ineligible for re-

cept as provided in this section or as determined by the Board to address

imbursement with Direct Loan funds in accordance with 24 CFR Parts

unique circumstances not addressed by these rules.

91, 92,93, and 570, and 2 CFR Part 200, as federally required or iden-
tified in the NOFA, include but are not limited to:

(1) Offsite costs;
(2) Stored Materials;

(3) Site Amenities, such as swimming pools and decking,
landscaping, playgrounds, and athletic courts;

(4) The purchase of equipment required for construction;

(5) Furnishings and Furniture, Fixtures and Equipment

(1) General / Soft Repayment Set-Aside.

(A) Applicants seeking to qualify for NHTF under this
set-aside must propose Developments in which all Units assisted with
MFDL funds are available for households earning the greater of the
poverty rate or 30% AMI, and have rents no higher than the rent limits
for extremely low-income tenants in 24 CFR §93.302(b).

(B) Applicants seeking to qualify for HOME under this
set-aside must propose Developments in which all Units assisted with
MFDL funds are available to households earning no more than 80%

(FF&E) required for the Development;

(6) Detached Community Buildings;

(7) Carports and/or parking garages, unless attached as a
feature of the Unit;

(8) Commercial Space costs;

(9) Personal Property Taxes;
(10) TDHCA fees;

(11) Syndication and organizational costs;

(12) Reserve Accounts, except Initial Operating Deficit
Reserve Accounts;

(13) Delinquent fees, taxes, or charges;

(14) Costs incurred more than 24 months prior to the effec-
tive date of the Direct Loan Contract, unless the Application is awarded
TCAP RF, and if specifically allowed by the Board;

(15) Costs that have been allocated to or paid by another

AMI and have rents no higher than the rent limits 24 CFR §92.2.

(C) A portion of the General / Soft Repayment
Set-Aside may be reallocated into the CHDO Set-Aside in order to
fully fund a CHDO award that exceeds the remaining amount in the
CHDO Set-Aside.

(2) CHDO Set-Aside. Unless waived or reduced by HUD,
a portion of the Department's annual HOME allocation will be set aside
for eligible CHDOs meeting the requirements of the definition of Com-
munity Housing Development Organization in 24 CFR §92.2 and 10
TAC §13.2(2) of this chapter. Applicants under the CHDO Set-Aside
must be proposing to develop housing on Development Sites located
outside Participating Jurisdictions (PJ), unless the award is made within
a Persons with Disabilities (PWD) Set-Aside, or the requirement under
Tex. Gov't Code §2306.111(c)(1) has been waived by the Governor.
A grant for CHDO operating expenses may be awarded in conjunction
with an award of MFDL funds under this Set-Aside, if no other CHDO
operating grants have been awarded to the Applicant in the same Cal-
endar year, in accordance with 24 CFR §92.208. Applications under
the CHDO Set-Aside may not have a for profit special limited partner

fund source (except for soft costs that are attributable to the entire

within the ownership organization chart.

project as specifically identified in the applicable federal rule, or for
TCAP REF if specifically allowed by the NOFA), including but not lim-
ited to, contingency, including soft cost contingency, and general part-
ner loans and advances;

(16) Deferred Developer Fee;
(17) Texas Bond Review Board (BRB) fees;

(18) Community Facility spaces that are not for the exclu-

(b) Regional Allocation and Collapse. All funds subject to
Tex. Gov't Code §2306.111 or as described to HUD in planning docu-
ments will be allocated to regions and potentially subregions based on
a Regional Allocation Formula (RAF) within the applicable Set-Asides
(unless the funds have already been through a RAF of the annual NOFA
and/or Special Purpose NOFA). The RAF methodology may differ by
fund source. HOME funds will be allocated in accordance with Tex.
Gov't Code Chapter 2306. The end date and Application Acceptance

sive use of tenants and their guests;

(19) The portion of soft costs that are allocated to support
ineligible hard costs;

(20) Other costs limited by Award or NOFA, or as estab-
lished by the Board;

(21) Interest on Construction Loans; and

(22) Acquisition that occurred before the Application
Acceptance Date and environmental clearance for HOME and NSP
projects. For NHTF, acquisition that occurred prior to Contract
signing.

§13.4. Set-Asides, Regional Allocation, and NOFA Priorities.

(a) Set-Asides. Specific types of Activities or Developments
for which a portion of MFDL funds may be reserved in a NOFA will
be grouped in categories called Set-Asides. Not all Set-Asides will be
available in every NOFA, and the Board may approve Set-Asides not
described in this section. The amount of a single award may be cred-
ited to multiple Set-Asides, in which case the credited portion of funds

Date for the regionally allocated funds will be identified in the NOFA,
but in no instance shall it be less than 30 days from the date a link to
the Board approved NOFA or NOFA Amendment is published on the
Department's website.

(1) After funds have been made available regionally and
the period for regional allocation has expired, remaining funds within
each respective Set-Aside may collapse and be pooled together on a
date identified in the NOFA. All Applications received prior to these
collapse dates will continue to hold their priority unless they are with-
drawn, terminated, suspended, or funded.

(2) Funds remaining after expiration of the Set-Asides on
the end date identified in the NOFA, which have not been requested in
the form of a complete Application, may be collapsed and pooled to-
gether to be made available statewide on a first-come first-served basis
to Applications submitted after the collapse dates, as further described
in the NOFA.

(3) Ininstances where the RAF would result in regional or
sub regional allocations insufficient to fund an Application, the Depart-

may be repositioned into an oversubscribed Set-Aside prior to a defined

ment may use an alternative method of distribution, including an early

collapse deadline. Applications under any and all Set-Asides may or

collapse, revised formula or other methods as approved by the Board,

may not be layered with other Department Multifamily programs ex-

and reflected in the NOFA.
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(c) Notice of Funding Availability (NOFA). MFDL funds will
be distributed pursuant to the terms of a published NOFA that pro-

(e) Oversubscribed Funds for Competitive HTC-Layered Ap-
plications. Should MFDL funds be oversubscribed in a Set-Aside or for

vides the specific collapse dates and deadlines as well as Set-Aside and

a fund source that has geographic limitations within a Set-Aside, Appli-

RAF amounts applicable to each NOFA, along with scoring criteria,

cations concurrently requesting Competitive HTC will be notified and

priorities, award limits, and other Application information. Set-asides,

may amend their Application to accommodate another fund source and

RAFs, and total funding amounts may increase or decrease in accor-

make changes that still meet threshold requirements in 10 TAC Chap-

dance with the provisions herein without further Board action as au-

ters 11 and 13 of this title, if such changes do not impact scoring under

thorized by the Board.

§13.5.  Application and Award Process.

(a) Applications. MFDL Applicants must follow the applica-
ble requirements in 10 TAC Chapter 11, Subchapter C (relating to Ap-
plication Submission Requirements, Ineligibility Criteria, Board Deci-
sions and Waiver of Rules) and the Notice of Funding Availability for
which the Application is submitted.

(b) Application Acceptance Date. Applications will be con-
sidered received on the business day of receipt, unless a different time
period is described in the Department's rules or NOFA. If an Appli-
cation is received after 5:00 p.m., Austin local time, it will be deter-
mined to have been received on the following business day. Applica-
tions received on a non-business day will be considered received on the
next day the Department is open. Applications will be considered com-
plete at the time all Application materials, required third party reports
and application fee(s) are received by the Department. Within certain
Set-Asides or priorities, the date of receipt may be fixed, regardless of
the earlier actual date a complete Application is received, if so speci-
fied in the Department's rules or NOFA. If multiple Applications have
the same Application Acceptance Date, in the same region or subregion
(as applicable), within the same Set-Aside, and for 9% then score and
tiebreaker factors, as described 10 TAC §11.7 of this title (relating to
Tie Breaker Factors) will be used to determine the Application's rank.

(c) Market Analysis. Applications proposing Rehabilitation
that request MFDL as the only source of Department funding may be
exempted from the Market Analysis requirement in 10 TAC §11.205(2)
(relating to Required Third Party Reports) if the Development's rent
rolls for the most recent six months reflect occupancy of at least 80%
of all Units.

(d) Required Site Control Agreement Provisions. All Appli-
cants for MFDL funds must include the following provisions in the
purchase contract or site control agreement if the subject property is
not already owned by the Applicant:

(1) "Notwithstanding any other provision of this Contract,
Purchaser shall have no obligation to purchase the Property, and no
transfer of title to the Purchaser may occur, unless and until the Depart-
ment has provided Purchaser and/or Seller with a written notification
that: (A) It has completed a federally required environmental review
and its request for release of federal funds has been approved and, sub-
ject to any other Contingencies in this Contract, (i) the purchase may
proceed, or (ii) the purchase may proceed only if certain conditions to
address issues in the environmental review shall be satisfied before or
after the purchase of the property; or (B) It has determined that the pur-
chase is exempt from federal environmental review and a request for
release of funds is not required."; and

(2) "The Buyer does not have the power of eminent domain
relating to the purchase and acquisition of the Property. The Buyer
may use federal funds from the U.S. Department of Housing and Urban
Development (HUD) to complete this purchase. HUD will not use
eminent domain authority to condemn the Property. All parties entered
this transaction voluntarily and the Buyer has notified the Seller of what
it believes the value of the Property to be in accordance with 49 CFR

10 TAC §11.9 (relating to Competitive HTC Selection Criteria). The
Department will provide notice to all impacted Applicants in the case
of over-subscription, which will include a deadline by which the Ap-
plicant must respond to the Department. Multiple Applications from a
single or affiliated Applicants do not constitute oversubscription, and
the Applicant(s) will not be able to amend their Applications as de-
scribed in this subsection. If MFDL funds become available between
the Market Analysis Delivery Date, and the date of the Department's
Board meeting at which final Competitive HTC awards are made, the
MFDL funds will not be reserved for Competitive HTC-layered Appli-
cations, unless the reservation is described in the NOFA.

() Availability of funds for Non-Competitive HTC-layered
Applications. If an Application requesting layered Non-Competitive
HTC and Direct Loan funds is terminated under 10 TAC §11.201(2)(E)
(relating to Withdrawal of Certificate of Reservation), the Application
will receive a new Application Acceptance Date for purposes of Direct
Loan funds upon submission to the Department of the new Certificate
of Reservation if the Board has not made an award. Direct Loan
funds will not be reserved for terminated Applications, and may not
be available for the Application with a new Reservation.

(g) Eligibility Criteria and Determinations.

(1) The Department will evaluate Applications received
under a NOFA for eligibility and threshold pursuant to the require-
ments of this chapter and Chapter 11 of this title (relating to the
Qualified Allocation Plan). The Department may terminate the Appli-
cation if there are changes at any point prior to MFDL loan closing
that would have had an adverse effect on the score and ranking order
of the Application that would have resulted in the Application not
being recommended for an award or being ranked below another
Application received prior to the subject Application.

(2) Applicants requesting MFDL as the only source of De-
partment funds must be able to demonstrate that a Principal of the De-
veloper, Development Owner, or General Partner has previously de-
veloped and placed into service a minimum of 50 multifamily hous-
ing units. It is the Applicant's responsibility to identify and submit
sufficient evidence of this experience in the Application. If the De-
partment determines that the evidence submitted is not substantial, ad-
ditional evidence may be submitted through the Administrative Defi-
ciency process, if it is available. If the Applicant is unable to provide
satisfactory evidence, the Applicant will be ineligible for funding.

(h) Effective rules and contractual terms. The contractual
terms of an award will be governed by and reflect the rules in effect at
the time of Application; however, any changes in federal requirements
will be reflected in the contractual terms. Further provided, that if
after award, but prior to execution of such Contract, there are new
rules in effect, the Direct Loan awardee may elect to be governed by
the new rules, provided the Application would continue to have been
eligible for award under the rules and NOFA in effect at the time of

Application.
$13.6.  Scoring Criteria and Tie Breaker Factors.

(a) Scoring. The scoring items used to calculate the score for a
Competitive HTC-Layered Application will be utilized for scoring for

Part 24 Appendix A. If negotiations between both parties fail, Buyer

an MFDL Application, and evaluated in the same manner. For all other

will not take further action to acquire the Property."

Applications, the Tie Breaker described below will be utilized to deter-
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mine which Applications to recommend for an award if multiple Ap-

to the Direct Loan amount and superior to any other sources that have

plications are given the same Application Acceptance Date within the

soft repayment structures, non-amortizing notes, have deferred forgiv-

same Set-Aside and with the same Priority as described in the NOFA.

able provisions, or in which the lender has an identity of interest with

(b) Tie Breaker. In the event that two or more Applications
receive the same Application Acceptance Date, within the same Set-
Aside and having the same Priority, staff will utilize the Tie Breaker
Factors established in §11.7 of this title.

§13.7.  Maximum Funding Requests and Minimum Number of MFDL
Units.

(a) Maximum Funding Request. The maximum funding re-
quest for an Application will be identified in the NOFA, and may vary

any member of the Development Team. Parity liens may only be con-
sidered with federal loan funds from USDA Rural Development;

(5) In general, up to 50% of the MFDL loan may be ad-
vanced at loan closing, should there be sufficient eligible costs to re-
imburse that amount; however, this amount may be proportionally ex-
ceeded for a Development being awarded additional MFDL funds, if
the Development is past 50% at loan closing, so long as the required
Mid-Construction Inspection has been completed. In all cases, at least
10% of the funds will be reserved for the final Draw.

by development type, set-aside, Priority, or fund source.

(b) Maximum New Construction or Reconstruction Per-Unit
Subsidy Limits. The per-Unit subsidy limit for a Development will be

(c) Criteria for Construction Only Loans. MFDL Loans
through the Department must adhere to the following criteria as iden-
tified in this paragraph, if being requested as construction only loans.

determined by the Department as the Section 234 Condo limits with the

The term of the construction loan shall generally be coterminous with

applicable high cost percentage adjustment in effect at the start date

any superior construction loan(s), but no greater than 36 months.

of the NOFA, which are the maximum MFDL eligible cost per-Unit

In the event that the MFDL loan is the only construction loan or is

subsidy limits that an Applicant may use to determine the amount of
MFDL funds combined with other federal funds that may subsidize a

the superior construction loan, the term may not exceed 36 months.
Shorter timeframes may be required to meet federal project completion

Unit.

(c) Maximum Rehabilitation Per-Unit Subsidy Limits. The
MFDL eligible cost per-Unit to rehabilitate a Development may not

or expenditure deadlines;

(d) Criteria for Permanent Refinance Loans. I1f 90% of the De-
partment's loan will repay existing debt, the first payment will be due

exceed the HUD 221(d)(4) statutory limits, subject to high cost factors
as published in the NOFA.

(d) Minimum Number of MFDL Units. The minimum re-
quired number of MFDL Units will be determined by the MFDL

the month after the month of loan closing; 90% of the loan may be ad-
vanced at loan closing, unless the Board approves another date.

(e) Evaluations. All Direct Loan Applicants in which third-
party financing entities are part of the sources of funding must include

per-Unit subsidy limits and the cost allocation analysis, which will
ensure that the amount of MFDL Units as a percentage of total Units

a pro forma and lender approval letter evidencing review of the De-
velopment and the Principals, as described in 10 TAC §11.9(f)(1) of

is equal to or greater than the percentage of MFDL funds requested as
a percentage of total eligible MFDL Development costs.

§13.8.  Loan Structure and Underwriting Requirements.

(a) Loan Structures. Loan structures must meet the criteria de-
scribed in this section and as further described in a NOFA. The inter-
est rate, amortization period, and term for the loan will be approved
by the Board at the time of award, and can only be amended prior to
loan closing by the process in 10 TAC §13.12 (relating to Pre-Closing
Amendments to Direct Loan Terms).

(b) Criteria for Construction-to-Permanent Loans. Direct
Loans awarded through the Department must adhere to the criteria as
identified in paragraphs (1) - (7) of this subsection if being requested
as construction-to-permanent loans, for which the interest rate will be
specified in the NOFA and approved by the Board:

(1) The construction term for MFDL loans shall generally

this title (relating to Competitive HTC Selection Criteria). Where no
third-party financing exists, the Department reserves the right to pro-
cure a third-party evaluation which will be required to be prepaid by

the Applicant.
(e) Pass-Through Loans. Department funds may not be used

as pass-through financing. The Department's Borrower must be the
Development Owner.

$13.9.  Construction Standards.

All Developments financed with Direct Loans will be required to meet
at a minimum the applicable requirements in Chapter 11 of this title
(relating to the Qualified Allocation Plan). In addition, Developments
must meet all applicable state and local codes, ordinances, and stan-
dards; the 2021 International Existing Building Code (IEBC) or Inter-
national Building Code (IBC), as applicable. Should IEBC be more
restrictive than local codes, or should local codes not exist, then the
Development must meet the requirements imposed by IEBC or IBC,

be coterminous with any superior construction loan(s), but no greater

as applicable. Developments must also meet the requirements in para-

than 36 months. In the event the MFDL loan is the only loan with a

graphs (1) - (5) of this section:

construction term or is the superior construction loan, the construction
term may be up to 36 months. Shorter timeframes may be required to
meet federal project completion or expenditure deadlines;

(2) No interest will accrue during the construction term;

(1) Third-Party Recommendations. Recommendations
made in the Environmental Site Assessment (§11.305 of this title) and
any Scope of Work and Cost Review (§11.306 of this title) with respect
to health and safety issues, life expectancy of major systems (structural

(3) The loan term shall be no less than 15 years and no
greater than 40 years, and the amortization period shall be between
30 to 40 years. The Department's loan must mature at the same time
or within six months of the shortest term of any senior debt, so long as

support; roofing; cladding and weatherproofing; plumbing; electrical;
and heating, ventilation, and air conditioning) must be implemented;

(2) Lead and Asbestos Testing. For properties originally
constructed prior to 1978, the Scope of Work and Cost Review must be

neither exceeds 40 years. The loan term commences following the end

provided to the party conducting the lead-based paint and/or asbestos

of the construction term;

(4) Loans shall be secured with a deed of trust with a per-
manent lien position that is superior to any other sources for financing
including hard repayment debt that is in an amount less than or equal

testing, and the Development Owner must implement the mitigation
recommendations of the testing report;

(3) Broadband Infrastructure. The broadband infrastruc-
ture requirements described in 24 CFR §92.251(a)(2)(vi) or (b)(1)(x)
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for HOME, NSP, or TCAP RF; or 24 CFR §93.301(a)(2)(vi) or 24 CFR
§93.301(b)(2)(vi) for NHTF, as applicable;

(4) Properties in Catastrophe Areas. Developments located
in the designated catastrophe areas specified in 28 TAC §5.4008 must
comply with 28 TAC §5.4012 (relating to Applicable Building Code
Standards in Designated Catastrophe Areas for Structures Constructed,
Repaired or to Which Additions Are Made On and After April 1, 2020);
and

(5) Minimum Construction Standards.  Rehabilitation
Developments funded with federal sources may also be required
to meet Minimum Rehabilitation Standards, as required by HUD.
Rehabilitation Developments funded by the national Housing Trust
Fund are required to meet the Multifamily Minimum Rehabilitation
Standards approved by HUD, as posted on the Department's website
at https://www.tdhca.state.tx.us/multifamily/home/index.htm, in addi-
tion to the Department's rules and NOFA requirements.

§13.10.  Development and Unit Requirements.

(a) Proportionality. The bedroom/bathroom/amenities and
square footages for Direct Loan Units must be comparable to the
bedroom/bathroom/amenities and square footages for the total number
of Units in the Development based on the amount of Direct Loan funds
requested as a percentage of total MFDL eligible costs. As a result of
this requirement, the Department will use the Proration Method as the
Cost Allocation Method in accordance with HUD CPD Notice 16-15,

(e) Restricted Units. If the Department is the only source of
permanent funding for the Development by virtue of equity from HTC
and MFDL funding, all Units must be income and rent restricted un-
der a combination of HTC and Direct Loan LURAs, regardless of the
amount of deferred Developer Fee as a permanent source. Ifthe MFDL
funding is the only source of permanent funding for the Development,
all Units must be income and rent restricted by the Direct Loan LURA,
and all costs must be MFDL eligible, regardless of the amount of de-
ferred Developer Fee as a permanent source.

(f) Income Levels Committed at Time of Application. If the
Direct Loan funds are used in a Competitive or non-Competitive HTC-
Layered Development that is electing Income Averaging to qualify un-
der IRC §42, the Direct Loan Units required by the LURA must con-
tinue to be provided at the income levels committed at the time of Ap-
plication. Direct Loan Unit designations may not change to meet In-
come Averaging requirements.

(g) Mandatory Development Features. Development features
described under 10 TAC §11.101(b)(4) (relating to Mandatory Devel-
opment Amenities) may be selected to meet federal or state require-
ments, without a change to the number or description of features (e.g.
selection of Broadband).

§13.11.  Post-Award Requirements.

(a) Direct Loan awardees must satisfactorily complete the
Post-Award Requirements identified in this section after the Board

except as described in subsection (b) of this section. Additionally, the

approval date.

amount of Direct Loan funds requested cannot exceed the per-unit
subsidy limit described in this chapter or in the applicable NOFA.
Direct Loan Units must be provided as a percentage of each Unit Type,
in proportion to the percentage of total costs included in the Direct
Loan.

(b) Floating Units. Floating Direct Loan Units may only float

(b) If a Direct Loan award is declined by the Direct Loan
awardee and returned after Board approval, or if the Direct Loan
awardee or Affiliates fail to timely enter into the Contract, close the
loan, begin and complete construction, or leave a portion of the Direct
Loan award unexpended, penalties may apply under 10 TAC §11.9(f)
(relating to Competitive HTC Selection Criteria), and/or the Depart-

among the Units as described in the Direct Loan Contract and Direct

ment may prohibit the Applicant and all Affiliates from applying for

Loan LURA.

(1) For HOME, NSP, and TCAP RF, Direct Loan Units
must float throughout the Development unless the Development also

MFDL funds for a period of two years.

(c) Benchmarks. Extensions to the benchmarks in paragraphs
(1) - (8) of this subsection may only be approved by the Executive

contains public housing Units that will receive Operating Fund or Cap-

Director or authorized designee in accordance with §13.12 or §13.13 of

ital Fund assistance under Section 9 of the 1937 Act as defined in 24

this chapter (relating to Pre-Closing and Post-Closing Amendments),

CFR §5.100.

(2) For NHTE, Direct Loan Units must float throughout the
Development, except as prohibited by 24 CFR §93.203, concerning

as applicable.

(1) Environmental Clearance. In order to obtain environ-
mental clearance required by the National Environmental Policy Act

public housing units.

(c) Unit Match Requirements.
(1) For a Development funded with NSP and/or NHTF, a

(NEPA) and other related Federal and state environmental laws (if ap-
plicable), Direct Loan Applicants, including those previously awarded
HTC, must submit a fully completed environmental review, including
any applicable reports to the Department within 90 days of the Appli-

required matching contribution will result in at least one HOME Match-

cation Acceptance Date.

Eligible Unit, in addition to the NSP and/or NHTF Units.
(2) For a Development funded with HOME, a required

(2) Contract Execution. After a Development receives en-
vironmental clearance (if applicable), the Department will draft a Con-

matching contribution may or may not result in a HOME Match-Eli-

tract to be emailed to the Direct Loan awardee. Direct Loan awardees

gible Unit, beyond the Department's HOME assisted Units.

(3) For a Development funded with TCAP RF in the an-
nual NOFA, a matching contribution in addition to the Match that the
Department counts from the TCAP RF investment will result in some

must execute and return a Contract to the Department within 30 calen-
dar days after receipt of the Contract.

(3) Loan Closing and Construction Commencement. Loan
closing must occur and construction must begin on or before the dates

amount of TCAP RF assisted Units being considered HOME Match-El-

described in the Contract. If construction has not commenced within 12

igible Units.

(d) Minimum Affordability Period. The minimum affordabil-
ity period for all Direct Loan Units awarded under a NOFA will match

months of the Contract Effective Date, the award may be terminated.

(4) Loan Closing. In preparation for closing any Direct
Loan, the Development Owner must submit the items described in sub-

the greater of the term of the loan, or 30 years unless a lesser period is

paragraphs (A) - (F) of this paragraph. Providing incomplete docu-

approved by the Board. The Department reserves the right to extend

ments, or not responding timely to subsequent Department requests for

the Affordability Period for Developments that fail to meet Program

materials needed to facilitate closing, may significantly delay closing.

requirements.

Any request to change the financing structure of the Development, or
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the ownership structure, will in most cases extend the amount of time it
will take for the Department to meet closing timelines, and may move

(F) The Direct Loan Contract as executed, which will
be drafted by the Department's counsel or its designee for the Depart-

prioritization of the closing below that of other Developments.

(A) Documentation of the prior closing or concurrent
closing with all sources of funds necessary for the long-term financial
feasibility of the Development.

(B) Due diligence items determined by the Department
to be prudent and necessary to meet the Department's rules and to se-
cure the interests of the Department, as requested by Staff.

(C) When Department funds have a first lien position
during the construction term, or if the Development is a public work
under state law, assurance of completion of the Development in the
form of payment and performance bonds in the full amount of the con-
struction contract or equivalent guarantee as allowable under state law
in the sole determination of the Department is required. Development
Owners utilizing the USDA §515 program for a Development that is
not a public work are exempt from this requirement, but must meet the
alternative requirements set forth by USDA.

(D) Documentation required for preparation of closing

ment. No changes proposed by the Developer or Developer's counsel
will be accepted unless approved by the Department's Legal Division

or its designee.
(6) Loan Documents. The Development Owner is required

to execute all loan closing documents required by and in the form and
substance acceptable to the Department's Legal Division.

(A) Loan closing documents include but are not limited
to a promissory note, deed of trust, construction loan agreement (if the
proceeds of the loan are to be used for construction), LURA, Architect
and/or licensed engineer certification of understanding to complete en-
vironmental mitigation if such mitigation is identified in HUD's envi-
ronmental clearance or the Underwriting Report and assignment and
security instruments whereby the Developer, the Development Owner,
and/or any Affiliates (if applicable) grants the Department their respec-
tive right, title, and interest in and to other collateral, including with-
out limitation the Owner/Architect agreement and the Owner/General
Contractor agreement, to secure the payment and performance of the
Development Owner's obligations under the loan documents. Addi-

loan documents includes, but is not limited to:

(i) _Substantially final information necessary for
REA staff to reevaluate the transaction prior to loan closing, including
but not limited to a substantially final development cost schedule,

tional loan terms and conditions may be imposed by the loan closing
documents.

(B) Loan terms and conditions may vary based on the
type of Development, Real Estate Analysis Underwriting Report, and

sources and uses, operating pro forma, annual operating expenses, rent

the Set-Aside under which the award was made.

schedule, updated written financial commitments or term sheets, and
any additional financing exhibits that have changed since the time of

Application;

(it) Substantially final Draft Owner/General Con-

(7) Quarterly Construction Status Reports. The Develop-
ment Owner is required to submit quarterly Construction Status Re-
ports to the Asset Management Division as described and by the dead-
lines specified in 10 TAC §10.401(e) of this title (relating to Construc-

tractor agreement and draft Owner/Architect agreement prior to

tion Status Report).

closing with final executed copies required by the day of closing;

(iii)  Survey of the Property that includes a certifica-

(8) Mid-Construction Development Inspection Letter. In
addition to any other obligations required as the result of any other

tion to the Department, Development Owner, Title Company, and other

Department funding sources, the Development Owner must submit a

lenders;

(iv) Plans and specifications for review by the De-
partment's inspection staff. Inspection staff will issue a plan review
letter that is intended to assist in identifying early concerns associated
with the Department's final construction requirements; and

(v) If layered with Housing Tax Credits, a substan-
tially final draft limited partnership agreement between the General
Partner and the tax credit investor entity.

(E) Ifrequired by the fund source, prior to Contract Ex-

Mid-Construction Development Inspection Request once the Develop-
ment has met at least 25% construction completion as indicated on the
G703 Continuation Sheet or HUD equivalent form. Department in-
spection staff will issue a Mid-Construction Development Inspection
Letter that confirms work is being done in accordance with the appli-
cable codes, the construction contract, and construction documents.

(9) Construction Completion. Construction must be com-
pleted, as reflected by the Development's certificate(s) of occupancy (if
new construction and/or reconstruction) and Certificate of Substantial
Completion (AIA Form G704) or Form HUD-92485 for instances in

ecution unless an earlier period is described in Chapters 10, 11, or 12

which a federally insured HUD loan is being utilized, within the con-

of this title, the Development Owner must provide verification of:

(i) Environmental clearance from the Department or
HUD, as applicable;

(i1) _Site and Neighborhood clearance from the De-

partment;
(iii) Documentation necessary to show compliance

struction term of any superior construction loan(s) or up to 36 months
of the actual loan closing date if no superior construction loan(s) exists,
unless a shorter timeline is necessitated by the federal funding source.

(10) Closed Final Development Inspection Letter. The
Closed Final Development Inspection Letter must be issued by the
Department within 36 months of loan closing. This letter will verify
committed amenities have been provided and confirm compliance

with the Uniform Relocation Assistance and Property Act and any other

with all applicable accessibility requirements; this letter may include

relocation requirements that may apply;

(iv) _ Title Insurance Commitment or Policy showing
the Department as Lender, with copies of all Schedule B documents;
and

(v) _Any other documentation that is necessary or
prudent to meet program requirements or state or federal law in the
sole determination of the Department.

deficiencies that require resolution. The Closed Final Development
Inspection may be conducted concurrently with a NSPIRE inspection.
However, any letters associated with a NSPIRE inspection will not
satisfy the Closed Final Development Inspection Letter required by
this subsection.

(11) Initial Occupancy. Initial occupancy of all MFDL as-
sisted Units by eligible households shall occur within six months of
the final Direct Loan draw. Requests to extend the initial occupancy
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period must be accompanied by documentation of marketing efforts
and a marketing plan. The marketing plan may be submitted to HUD

(i) For Developments in which the loan is secured by
a first lien deed of trust against the Property, 75% shall be disbursed in

for final approval, if required by the MFDL fund source.

(12) Per Unit Repayment. Repayment may be required on
a per Unit basis for Units that have not been rented to eligible house-
holds within 6-18 months of the final Direct Loan draw, depending on
the fund source.

(13) Termination and Repayment for Failure to Complete.
Termination of the Direct Loan award and repayment of all disbursed
funds will be required for any Development that is not completed
within four years of the effective date of a Direct Loan Contract.

(14) Disbursement of Funds. The Borrower must comply

accordance with percent of construction completed. 75% of the total
allowable fee will be multiplied by the percent completion, as docu-
mented by the construction contract and as may be verified by an in-
spection by the Department. The remaining 25% shall be disbursed at
the time of release of retainage; or

(i) For Developments in which the loan is not se-
cured by a first lien deed of trust or the Development is also utilizing
Housing Tax Credits, Developer Fees will not be reimbursed by the
Department, except as follows. If all other lenders and syndicator in a
Housing Tax Credit Development (if applicable) provide written confir-
mation that they do not have an existing or planned agreement to govern

with the requirements in subparagraphs (A) - (K) of this paragraph in

the disbursement of Developer Fees and expect that Department funds

order to receive a disbursement of funds to reimburse eligible costs

shall be used to fund Developer Fees, they shall be reimbursed in the

incurred. Submission of documentation related to the Borrower's com-

same manner as described in subparagraph (A) of this paragraph; and

pliance with these requirements is required with a request for disburse-
ment:

(A) Allrequests for disbursement must be submitted us-

(iii) The Department may reasonably withhold any
disbursement in accordance with the Loan Documents and if it is de-
termined that the Development is not progressing as reasonably neces-

ing the MFDL draw workbook or such other format as the Department

sary to meet the benchmarks for the timely completion of construction

may require;

(B) Documentation of the total construction costs in-
curred and costs incurred since the last disbursement of funds must be
submitted. Such documentation must be signed by the General Con-
tractor and certified by the Development architect and is generally in
the form of an AIA Form G702/ G703 or HUD equivalent form;

(C) Disbursement requests must include a down-date

of the Development as set forth in the loan documents, or that cost
overruns have put the Development Owner's ability to repay its Direct
Loan or complete the construction at risk in accordance with the terms
of the loan documents and within budget. If disbursement has been
withheld under this subsection, the Development Owner must provide
evidence to the satisfaction of the Department that the Development
will be timely completed and occupied in order to continue receiving
funds. If disbursement is withheld for any reason, disbursement of any

endorsement to the Direct Loan (mortgagee) title policy or Nothing

remaining Developer Fee will be made only after construction of the

Further Certificate that includes a title search through the date of the

Development has been completed, and all requirements for expendi-

Architect's signature on AIA form G702 or HUD equivalent form. For

ture and occupancy have been met;

release of retainage, the down-date endorsement to the Direct Loan title
policy or Nothing Further Certificate must be dated at least 30 calen-
dar days after the date of the completion as certified on the Certificate
of Substantial Completion (AIA Form G704) with $0 as the work re-
maining to be completed. If AIA Form G704 or HUD equivalent form
indicates an amount of work remaining to be completed, the Architect
must provide confirmation that all work has been completed. Disburse-
ment requests for acquisition and closing costs are exempt from this

requirement;

(D) Table Funding (the wiring of Direct Loan funds to
the title company at loan closing) may be permitted at the time of clos-
ing, for disbursement of funds related to eligible acquisition costs and
eligible softs costs incurred, and in an amount not to exceed 50% of
the total funds. Table Funding must be requested in writing at least
30 calendar days prior to the anticipated closing date, and will not be
considered unless the Direct Loan Contract has been executed and all
necessary documentation has been submitted to and accepted by the
Department at least 10 calendar days prior to the anticipated closing
date;

(E) At least 50% of Direct Loan funds (except as oth-
erwise allowed for Permanent Refinance Loans described in 10 TAC
§13.8(e)) will be withheld from the initial disbursement of loan funds
to allow for periodic disbursements;

(F) The initial draw request for the Development (ex-

(H) Expenditures must be allowable and reasonable in
accordance with federal and state rules and regulations. The Depart-
ment shall review each expenditure requested for reasonableness. The
Department may request the Development Owner make modifications
to the disbursement request and is authorized to modify the disburse-
ment procedures set forth herein and to establish such additional re-
quirements for payment of Department funds to Development Owner
as may be necessary or advisable for compliance with all program re-

quirements;

(I) Following 50% construction completion, any funds
will be released in accordance with the percentage of construction com-
pletion as documented on AIA Form G702/703 or HUD equivalent
form. 10% of requested Hard Costs will be retained and will not be
released until the final draw request. If the Development is receiving
funds from more than one MFDL source, the retainage requirement
will apply to each fund source individually. All of the items described
in clauses (i) - (viii) of this subparagraph are required in order to ap-
prove the final draw request:

(i) Fully executed Certificate of Substantial Com-
pletion (AIA Form G704) or Form HUD-92485 (for instances in which
a federally insured HUD loan is being utilized) with $0 as the cost es-
timate of work that is incomplete. If AIA Form G704 or Form HUD-
92485 indicates an amount of work remaining to be completed, the Ar-
chitect must provide confirmation that all work has been completed;

cluding Table Funding) must be entered into the Department's Housing
Contract System no later than 180 days after loan closing, and may not
be submitted prior to submission of all architectural drawings;

(G) Developer Fee disbursement shall be limited by

(i) A down date endorsement to the Direct Loan ti-
tle policy or Nothing Further Certificate dated at least 30 calendar days
after the date of completion as certified on the Certificate of Substantial
Completion (AIA Form G704) or Form HUD-92485;

subparagraph (I) of this paragraph and is further conditioned upon
clauses (i) - (iii) of this subparagraph, as applicable:
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(iii) _For Developments not layered with Housing

will submit to the Department a cost certification done by an indepen-

Tax Credits, a Closed Final Development Inspection Letter from the

dent licensed certified public accountant of all Development costs (in-

Department;

(iv) For NHTF Developments layered with HTCs,
a separate, additional cost certification form completed by an indepen-
dent, licensed, certified public accountant of all Development costs (in-

cluding project NHTF eligible costs), subject to the conditions and lim-
itations set forth in the executed Direct Loan Contract.

(ii) HTC-Layered Developments. With the Cost
Certification required by the Low Income Housing Tax Credit Pro-

cluding project costs), subject to the conditions and limitations set forth

gram, the Development Owner must submit to the Department a

in the executed Direct Loan Contract, commonly known as a cost cer-

cost certification completed by an independent licensed certified

tification;

(v) _For Developments subject to the Davis-Bacon
Act, written documentation from the Department that the Department's
Notice to Proceed that serves to lock in the Department of Labor's

public accountant of all Development costs (including NHTF project
eligible costs), subject to the conditions and limitations set forth in the
executed Direct Loan Contract.

§13.12.  Pre-Closing Amendments to Direct Loan Terms.

worker prevailing wage mandates at the development and authorizes
start of construction was sent and final wage compliance report was
received and approved or confirmation that HUD or other entity main-
tains Davis-Bacon oversight;

(vi) _ Certificate(s) of Occupancy (for New Construc-
tion or Reconstruction Units);

(vii) Development completion reports, which in-
cludes, but is not limited to, documentation of full compliance with the
Uniform Relocation Act/104(d), Match Documentation requirements,
and Section 3 of the Housing and Urban Development Act of 1968, as
applicable to the Development, and any other applicable requirement;

(viii) _If applicable to the Development, certification
from Architect or a licensed engineer that all HUD environmental mit-
igation conditions have been met; and

(ix) Evidence of Match being credited to the Devel-

Of )ment.

(J) No disbursement of funds will be approved without
receipt of all closing documents in the form and substance required by
the Department's Legal Division;

(K) The final draw request must be submitted within
the construction term as determined in accordance with 10 TAC
§13.8(c)(1) or (d)(1) as applicable, unless the construction term has
been extended in accordance with 10 TAC §13.12 or 10 TAC §13.13
of this chapter, as applicable; and

(L) Annually, Borrowers must submit at least one draw,
and may not submit more than four draws, unless previously approved
by the Executive Director or designee.

(15) Annual Audits and Cost Certifications under 24 CFR
§93.406(b).

(A) Annual Audits under 24 CFR §93.406(b). Unless
otherwise directed by the Department, the Development Owner shall
arrange for the performance of an annual financial and compliance au-
dit of funds received and performances rendered under the Direct Loan
Contract, subject to the conditions and limitations set forth in the ex-
ecuted Direct Loan Contract. All approved audit reports will be made
available for public inspection within 30 days after completion of the
audit.

(B) Cost Certifications under 24 CFR §93.406(b).

(i) Non-HTC-Layered Developments. Within 180
calendar days of the later of all title transfer requirements and con-
struction work having been performed, as reflected by the Develop-
ment's Certificate(s) of Occupancy (if New Construction) or Certificate
of Substantial Completion (AIA Form G704 or HUD equivalent form),
or when all modifications required as a result of the Department's Fi-
nal Construction Inspection are cleared as evidenced by receipt of the
Closed Final Development Inspection Letter, the Development Owner

(a) Closing Memo to Underwriting Report. Any changes to
the total development cost, expenses, income, and/or other sources of
funds from time of the publication of the initial Underwriting Report
at the time of award to the time of loan closing, if the type or amount
of the sources and uses have changed must be reevaluated by the Real
Estate Analysis division, which will typically publish a Closing Memo
to the Underwriting Report. The Report may recommend changes to
the principal amount and/or the repayment structure for the Multifam-
ily Direct Loan pursuant to §11.302 of this title (relating to Underwrit-
ing Rules and Guidelines), except that the change must have been an
available option in the rule or NOFA (as applicable), and may not be
made to awards that were competitively scored to the extent that change
would have caused the Development to lose points. This will allow the
Department to uphold the competitive process, mitigate any increased
risk, and to ensure that the Development is not over subsidized. Where
the Department determines such risk is not adequately mitigated, the
award may be terminated or reconsidered by the Board. If the changes
cause the total Debt Coverage Ratio (DCR) to no longer comply with
10 TAC §11.302 of this title (relating to Underwriting Rules and Guide-
lines), the award may be subject to termination. The Department may
require the Closing Memo to be completed before providing a Contract
to the Development Owner.

(b) Executive Approval Required Pre-Closing. The Execu-
tive Director or authorized designee may approve amendments to loan
terms prior to closing as described in paragraphs (1) - (6) of this sub-
section. Under no circumstances may an amendment cause the De-
partment to violate or be at risk of violating a federal requirement or
deadline.

(1) Extensions to the loan closing date required in 10 TAC
§13.11(c)(4) of this chapter (relating to Post-Award Requirements) may
be approved prior to closing. An Applicant must submit sufficient ev-
idence documenting good cause, including but not limited to, docu-
mented delays caused by circumstances outside the control of the ap-
plicant or constraints in arranging a multiple fund source closing.

(2) Changes to the construction term and/or loan maturity
date to accommodate the requirements of other lenders or to maintain
parity of term may be approved prior to closing.

(3) Extensions to the Construction Completion date or date
of receipt of a Closed Final Development Inspection Letter required in
10 TAC §13.11(c)(8) of this chapter may be requested but generally
are not approved prior to initial loan closing. Extensions under this
paragraph are determined based on documentation that the extension
is necessary to complete construction and that there is good cause for
the extension.

(4) Only to the extent determined necessary by Real Estate
Analysis to maintain financial feasibility, changes to the amortization
period (not to exceed 40 years) or interest rate (to not less than the
minimum specified in rule or NOFA) may be approved if such changes
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continue to meet all requirements of Chapter 11, Chapter 13, and the
NOFA.

(5) Decreases in the Direct Loan amount, provided the de-
crease does not jeopardize the financial viability of the Development
in the determination of Real Estate Analysis may be approved prior
to closing, though the Development Owner may be subject to penal-
ties as further described in 10 TAC §13.11 of this chapter (relating to
Post-Award Requirements). Increases will not be approved unless the

(ii) Changes to accommodate refinancing with a
new superior lien that is in an amount that exceeds the original senior
lien and which will be directly applied to property improvements,
as evidenced by the loan or security agreements (exclusive of fees
associated with the refinance and any required reserves), will be
considered on a case by case basis; and

(E) The subordination or re-subordination request does
not include a request to subordinate or resubordinate any MFDL

Applicant applies for the additional funding under an open NOFA.

LURA, with the exception of partial subordination or re-subordination

(6) Changes to other loan terms or requirements that would
not require a waiver, as necessary to facilitate the loan closing without
exposing the Department to undue financial risk.

(c) Board Approval Required Pre-Closing. Board approval is
necessary for any other changes prior to closing.

§13.13.  Post-Closing Amendments to Direct Loan Terms.

(a) Good Cause Extensions. The Executive Director or au-
thorized designee may approve extensions of up to 12 months under
10 TAC §13.11(c)(7) - (8) or (14)(L) of this chapter (relating to Post-
Award Requirements) based on documentation that there is good cause
for the extension and cause the Department to violate or be at risk of
violating a federal requirement or deadline.

(b) Amendments to MFDL Awards. Except in cases of Force
Majeure, changes to terms of awards subject to mandatory HUD report-
ing requirements will only be processed after the Construction Com-
pletion is reported to the federal oversight entity as completed, and the
last of the MFDL funds have been drawn.

(c) Executive Amendments. The Executive Director or autho-
rized designee may approve amendments to loan terms post-closing as
described in paragraphs (1) - (3) of this subsection. Board approval is
necessary for any other changes post-closing.

(1) Changes in Terms. Changes to the amortization or ma-
turity date to accommodate the requirements of other lenders or main-
tain parity of term may be approved post-closing, provided the changes
result in the Direct Loan continuing to meet the requirements of 10 TAC
§13.8(c)(1) and (3) of this chapter (relating to Loan Structure and Un-
derwriting Requirements), and NOFA requirements.

(2) Post-Closing Subordinations or Re-subordinations of
MFDL Liens. Re-subordination of the Direct Loan in conjunction with
refinancing may be approved post-closing, provided the conditions in
subparagraphs (A) - (E) of this paragraph are met:

(A) The Borrower is current with loan payments to the
Department, and no notice has been given of any Event of Default on
any MFDL loan. Histories of late or non-payment on any other MFDL
loan may result in denial of the request;

(B) The refinance does not propose payment to any of
the Development Owner or Developer parties (including the Limited

Partners);

(C) A proposal for partial repayment of the MFDL lien
is made with the request;

(D) The new superior lien is in an amount that is equal
to or less than the original senior lien and does not negatively affect the
financial feasibility of the Development.

(i) For purposes of this section, a negative effect on
the financial feasibility of the Development shall mean a reduction in
the total Debt Coverage Ratio (DCR) of more than 0.05, or if the DCR
no longer meets the requirements of 10 TAC §11.302 of this title; and

of receivership rights (subject to the prosed receiver entity or Affil-
iate not having been debarred by the Department or on the Federal
Suspended or Debarred Listing).

(3) Workout Arrangements. Changes required to the De-
partment's loan terms or amounts that are part of an approved Asset
Management Division work out arrangement may be approved after
Construction Completion.

(d) Contract Assignments and Assumptions of MFDL Liens.
The Executive Director or authorized designee may approve the Con-
tract Assignment and Assumption of MFDL Liens following approval
of an Ownership Transfer request if the conditions in paragraphs (1) -
(3) of this subsection are met:

(1) The assignment or assumption is not prohibited by the
Contract, Loan Documents, or regulations;

(2) The assignment or assumption request is based on ei-
ther subparagraph (A) or (B) of this paragraph:

(A) There are insufficient funds available in the transac-
tion to fully repay the Direct Loan at the time of acquisition, for which
Deferred Developer Fee, Development Owner or Affiliate Contribu-
tions, or other similar liabilities will not be considered in determining
whether the Direct Loan could be repaid at the time of acquisition; or

(B) The new superior lien will be directly applied to
property improvements as evidenced by the loan or security agree-
ments, exclusive of fees association with the new financing and any
required reserves; and

(3) The corresponding Ownership Transfer has been ap-
proved in accordance with all requirements in 10 TAC §10.406 of this
title (relating to Ownership Transfers), and no prospective Owner in-
cluding person, or affiliate, as those terms are defined in 2 CFR Part 180
and 2 CFR Part 2424, Subpart I, has been subject to state Debarment or
are on the Federal Suspended or Debarred Listing. This includes Board
Members and Limited Partners.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303962

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 475-3959
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PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 448. STANDARD OF CARE

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §448.801, concerning Screening; §448.803, concerning
Assessment; and §448.911, concerning Treatment Services
Provided by Electronic Means.

BACKGROUND AND PURPOSE

This proposal is necessary to comply with and implement House
Bill (H.B.) 4, 87th Legislature, Regular Session, 2021. H.B. 4,
Section 2, amended Texas Government Code Chapter 531 to re-
quire HHSC to determine which services are cost-effective and
clinically effective and adopt rules to develop and implement a
system to allow providers to provide certain behavioral health
services using audio-only means to an individual receiving those
services. The proposed amendments allow a chemical depen-
dency treatment facility (CDTF) to deliver certain audio-only sub-
stance use disorder treatment services that HHSC determined
are clinically effective and safe.

The proposal also updates the requirements for providing ser-
vices through electronic means to increase clarity and readabil-
ity.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §448.801 requires a provider
screening an individual through electronic means to screen the
individual using synchronous audio-visual technology, except
under certain circumstances when a provider may screen an
individual using audio-only technology during a declared state
of disaster.

The proposed amendment to §448.803 requires a provider as-
sessing a client through electronic means to assess the client
using synchronous audio-visual technology, except under cer-
tain circumstances when a provider may assess a client using
audio-only technology during a declared state of disaster.

The proposed amendment to §448.911 defines several terms,
allows a licensed outpatient CDTF program to provide individ-
ual and group counseling services using synchronous audio-
only technology, and updates and clarifies other requirements
for providing services through electronic means, including requir-
ing a CDTF providing services through electronic means to be
equipped to provide in-person services at the program's physical
location at a client's request.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;

(6) the proposed rules will not expand, limit, or repeal existing
rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities because the proposed rules do not impose a cost
and providing services through electronic means and using syn-
chronous audio-only technology as described in the proposed
rules is optional for CDTFs.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose
a cost on regulated persons; and are necessary to implement
legislation that does not specifically state that §2001.0045
applies to the rules.

PUBLIC BENEFIT AND COSTS

Stephen Pahl, Deputy Executive Commissioner for Regulatory
Services, has determined that for each year of the first five years
the rules are in effect, the public will benefit from rules that ex-
pand treatment services by allowing a CDTF to offer audio-only
treatment services under certain circumstances. The public will
also benefit from increased clarity regarding requirements for
services provided through electronic means.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules
because participation in providing the services through elec-
tronic means and using synchronous audio-only technology as
described in the proposed rules is optional.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to the owner's property that would otherwise ex-
ist in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street, Austin,
Texas 78751; or emailed to HCR_PRU@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
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midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 23R028" in the subject
line.

SUBCHAPTER H. SCREENING AND
ASSESSMENT

25 TAC §448.801, §448.803
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas
Health and Safety Code Chapter 462, which authorizes the Ex-
ecutive Commissioner to adopt rules governing the treatment of
persons with chemical dependencies; and Chapter 464, which
authorizes the Executive Commissioner to adopt rules governing
the organization and structure, policies and procedures, staffing
requirements, services, client rights, records, physical plant re-
quirements, and standards for licensed CDTFs.

The amendments implement Texas Government Code
§531.0055 and Texas Health and Safety Code Chapters 462
and 464.

$448.801.  Screening.

(a) To be eligible for admission to a treatment program, an in-
dividual must [shall] meet the current Diagnostic and Statistical Man-
ual of Mental Disorders (DSM) criteria for substance use disorders (or
substance withdrawal or intoxication in the case of a detoxification pro-
gram). The facility shall use a screening process appropriate for the
target population, individual's age, developmental level, culture, and
gender, which includes the Texas Department of Insurance (TDI) cri-
teria to determine eligibility for admission or referral including an as-
sessment of the client's financial resources and insurance benefits.

(b) The screening process shall collect other information as
necessary to determine the type of services that are required to meet
the individual's needs. This may necessitate the administration of all
or part of validated assessment instruments.

(c) TDI criteria shall guide referral and treatment recommen-
dations as well as placement decisions.

(d) Sufficient documentation shall be maintained in the client
record to support the diagnosis and justify the referral or placement
[referral/placement]| decision. Documentation shall include the date of
the screening and the signature and credentials of the Qualified Cre-
dentialed Counselor (QCC) supervising the screening process.

(e) For admission to a detoxification program, the screening
will be conducted by a physician, physician assistant, nurse practi-
tioner, registered nurse, or licensed vocational nurse (LVN). An LVN
may conduct a screening under the following conditions:

(1) the LVN has completed detoxification training and
demonstrated competency in the detoxification process;

(2) the training and competency verification is documented
in the LVN's personnel file;

(3) the LVN shall convey in person or via telephone the
medical data obtained during the screening process to a physician, who

[in persen or via telephone: The physietan] shall determine the appro-

priateness of the admission and authorize the admission or give instruc-
tions for an alternative course of action; and

(4) the physician shall examine the client in person and sign
the admission order within 24 hours of authorizing admission.

(f) For admission to all other treatment programs, the screen-
ing will be conducted by a counselor or counselor intern.

(g) A detoxification program shall not offer screenings
through electronic means.

(h) A treatment program, other than a detoxification program,
may offer screenings in-person and face-to-face, or through electronic
means, as that term is defined by §448.911(a)(1) of this chapter (relat-
ing to Treatment Services Provided by Electronic Means). A facility
offering [that effers] screenings through electronic means shall comply
with the applicable requirements under §448.911 of this chapter and the
following requirements.[:]

(1) A counselor intern must have more than 2,000 hours
of supervised work experience or have a supervised work experience
waiver under §140.408(b) of this title (relating to Requirements for
LCDC Licensure) and must have passed the chemical dependency
counselor licensing exam prior to screening an individual [eondueted]
through electronic means.

(2) A counselor or counselor intern screening an individ-
ual through electronic means shall use synchronous audiovisual tech-
nology, as that term is defined by §448.911(a)(4) [comply with the re-
quirements under §448-911] of this chapter, except as provided under
paragraph (3) of this subsection [(relating to Treatment Services Pro-
vided by Electronic Means)].

(3) To the extent allowed by federal law and only when all
the following criteria are met, the counselor or counselor intern may
screen an individual using synchronous audio-only technology, as that
term is defined by §448.911(a)(3) of this chapter, when:

(A) the screening occurs during a declared state of dis-
aster under Texas Government Code §418.014 (relating to Declaration
of State of Disaster) in the county in which the facility where the client
signed the client's consent for treatment form is located;

(B) the counselor or counselor intern determines and
documents a justification for their determination in the individual's
record that screening the individual using synchronous audio-only
technology is safe and clinically appropriate for the individual being
screened; and

(C) the individual being screened agrees and provides
verbal consent, as that term is defined by §448.911(a)(5) of this chapter,
to participate in a screening using synchronous audio-only technology.

(4) [€2)] The counselor or counselor intern [faeility] shall
conduct an in-person and face-to-face screening with an individual at
the individual's request or if the individual does not provide their verbal
consent to participate in a screening through electronic means.

$448.803.  Assessment.

(a) A counselor or counselor intern shall conduct and docu-
ment a comprehensive psychosocial assessment with the client admit-
ted to the facility. The assessment shall document and elicit enough
information about the client's past and present status to provide a thor-
ough understanding of the following areas:

(1) presenting problems resulting in admission;
(2) alcohol and other drug use;

(3) psychiatric and chemical dependency treatment;
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(4) medical history and current health status, to include an
assessment of Tuberculosis (TB), HIV and other sexually transmitted
disease (STD) risk behaviors as permitted by law;

(5) relationships with family;

(6) social and leisure activities;

(7) education and vocational training;
(8) employment history;

(9) legal problems;

(10) mental/emotional functioning; and
(11) strengths and weaknesses.

(b) The counselor or counselor intern may conduct the assess-
ment with a client in-person and face-to-face, or through electronic
means, as that term is defined by §448.911(a)(1) of this chapter (relat-
ing to Treatment Services Provided by Electronic Means). A facility
offering [that effers] assessments through electronic means shall com-
ply with the applicable requirements under §448.911 of this chapter
and the following requirements.

(1) A counselor intern must have more than 2,000 hours
of supervised work experience or have a supervised work experience
waiver under §140.408(b) of this title (relating to Requirements for
LCDC Licensure) and must have passed the chemical dependency
counselor licensing exam prior to conducting an assessment through
electronic means.

(2) A counselor or counselor intern assessing a client [An
assessment condueted] through electronic means shall use synchronous
audiovisual technology, as that term is defined by §448.911(a)(4) of
this chapter, except as provided under paragraph (3) of this subsection
[comply with the requirements under §448-911 of this chapter (relating
to Treatment Servieces Provided by Electronic Means)-|.

(3) To the extent allowed by federal law and only when all
the following criteria are met, the counselor or counselor intern may
assess a client using synchronous audio-only technology, as that term
is defined by §448.911(a)(3) of this chapter, when:

(A) theassessment occurs during a declared state of dis-
aster under Texas Government Code §418.014 (relating to Declaration
of State of Disaster) in the county in which the facility where the client
signed their consent for treatment form is located;

(B) the counselor or counselor intern determines and
documents a justification for their determination in the client's record
that assessing the client using synchronous audio-only technology is
safe and clinically appropriate for the client being assessed; and

(C) theclient being assessed agrees and provides verbal
consent, as that term is defined by §448.911(a)(5) of this chapter, to
participate in an assessment using synchronous audio-only technology.

(4) [€3)] The counselor or counselor intern [faeility] shall
conduct an in-person and face-to-face assessment with a client [an in-
dividual] at the client's [individual's] request or if the client does not
provide their verbal consent to participate in an assessment through
electronic means.

(c) The assessment shall result in a comprehensive listing of
the client's problems, needs, and strengths.

(d) The assessment shall result in a comprehensive diagnostic
impression. The diagnostic impression shall correspond to current Di-
agnostic and Statistical Manual of Mental Disorders (DSM) standards.

(e) Ifthe assessment identifies a potential mental health prob-
lem, the facility shall obtain a mental health assessment and seek appro-
priate mental health services when resources for mental health assess-
ments or [and/er] services, or both, are available internally or through
referral at no additional cost to the program. These services shall be
provided by a facility or person authorized to provide such services or
a qualified professional as described in §448.901 of this chapter (relat-
ing to Requirements Applicable to all Treatment Services).

(f) The assessment shall be signed by a QCC and filed in the
client record within three individual service days of admission.

(g) The program may accept an evaluation from an outside
source if:

(1) it meets the criteria set forth herein;

(2) it was completed during the 30 days preceding admis-
sion or is received directly from a facility that is transferring the client;
and

(3) acounselor reviews the information with the client and
documents an update.

(h) For residential clients, a licensed health professional shall
conduct a health assessment of the client's physical health status within
96 hours of admission. The facility may accept a health assessment
from an outside source completed no more than 30 days before ad-
mission or received directly from a transferring facility. If the client
has any physical complaints or indications of medical problems, the
client shall be referred to a physician, physician assistant, or nurse prac-
titioner for a history and physical examination. The examination, if
needed, shall be completed within a reasonable time frame and the re-
sults filed in the client record.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2023.

TRD-202303914

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 834-4591

L4 L4 L4
SUBCHAPTER I. TREATMENT PROGRAM
SERVICES
25 TAC §448.911
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Health and Safety Code Chapter 462, which authorizes the
Executive Commissioner to adopt rules governing the treatment
of persons with chemical dependencies; and Chapter 464,
which authorizes the Executive Commissioner to adopt rules
governing the organization and structure, policies and proce-
dures, staffing requirements, services, client rights, records,
physical plant requirements, and standards for licensed CDTFs.
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The amendment implements Texas Government Code
§531.0055 and Texas Health and Safety Code Chapters 462
and 464.

$448.911.
Means.

Treatment Services Provided Through [by] Electronic

(a) In this section, the following words and terms have the fol-
lowing meanings:

(1) Electronic means--Live, synchronous, interactive treat-
ment program services delivered using telecommunications or infor-
mation technology by a health professional licensed, certified, or oth-
erwise entitled to practice in this state and acting within the scope of the
health professional's license, certification, or entitlement to a patient at
a different physical location than the health professional. This term in-
cludes services delivered using synchronous audiovisual technology or
synchronous audio-only technology but does not include pre-recorded

(1) all electronic [en-line] contact between a QCC and
clients shall [must] begin with a verification of the client through a
name, password or pin number; and

(2) security as detailed in HIPAA [the Health Insurance
Portability and Aeccountability Aet of 1996 (HIPAA)].

(g) [€e)] A facility shall [must] implement adequate security
and encryption measures to ensure all patient communications, record-
ings and records are protected and adhere to [are in adherence with]
federal and state privacy laws, including HIPAA and Texas Health and
Safety Code Chapters 181, 464, and 466 (relating to Medical Records
Privacy; Facilities Treating Persons with a Chemical Dependency, and
Regulation of Narcotic Drug Treatment Programs).

(h) [(] A program [Pregrams] shall maintain compliance
with HIPAA and [Title 42 of the] Code of Federal Regulations (CFR)
Title 42, Part 2 (relating to Confidentiality of Substance Use Disorder

videos.

(2) Existing clinical relationship--A relationship that oc-
curs when a person has received at least one in-person or synchronous
audiovisual treatment service from the same provider within the six
months prior to the initial service delivered by synchronous telephone
(audio-only) technology.

(3) Synchronous audio-only technology--An interactive,
two-way audio telecommunications platform, including telephone
technology, that uses only sound and meets the privacy requirements
of the Health Insurance Portability and Accountability Act of 1996

(HIPAA).
(4) Synchronous audiovisual technology--An interactive,

two-way audio and video telecommunications platform that meets
HIPPA privacy requirements.

(5) Verbal consent--Spoken agreement of a client, a client's
legally authorized representative, or a client's medical consenter to par-

Patient Records).

(i) [e)] A program [Pregrams] shall not use e-mail communi-
cations containing client identifying information.

(4) [€D] A program [Pregrams] shall use synchronous audio-
visual technology, except as provided in subsection (k) of this section

[audio and video in real time].
(k) A program may provide outpatient individual and group

counseling to clients using synchronous audio-only technology only
when all the following criteria are met:

(1) the client and provider have an existing clinical rela-
tionship;

(2) the provider receives the client's verbal consent before
each session; and

(3) the provider documents in the client's record the spe-
cific reason why the provider provided outpatient counseling services

ticipate treatment services through electronic means.

(b) [€2)] Except as provided under §448.801 of this chapter (re-
lating to Screening) and §448.803 of this chapter (relating to Assess-
ment), only a [A] licensed [treatment program may provide] outpatient
chemical dependency treatment program may provide treatment pro-
gram services through [by] electronic means [provided the eriteria out-
lined in this section are addressed].

() [D)] The program providing treatment services through
electronic means [Serviees] may provide treatment services [be pre-
vided] to adult and adolescent clients to the extent allowed by the fa-
cility's license and shall comply with all requirements of this section.[s
and]

(d) [€)] The program shall ensure only the following indi-
viduals provide services through electronic means under this section:
[Servieces shall be provided by]

(1) aqualified credentialed counselor (QCC); or [by]

(2) a counselor intern who has [with] more than 2,000
hours of supervised work experience or a supervised work experience
waiver under §140.408(b) of this title (relating to Requirements for
LCDC Licensure) and who has passed the chemical dependency
counselor licensing exam.

(e) The program's physical location shall be equipped to pro-
vide in-person, face-to-face treatment services with an individual at the
individual's request.

(f) [)] The program shall ensure all [AH] treatment sessions
shall have the following two forms of access control [as folews]:

using synchronous audio-only technology.

(1) [€2)] A program [Pregrams] shall ensure timely access to
individuals qualified in the technology as backup for systems problems.

(m) [@] A program [Pregrams] shall develop a contingency
plan and maintain alternate means of communication for clients when

technical problems occur during the provision of services.

(n) [@] A program [Pregrams] shall provide individuals and
clients with a description of all services offered.

(0) [] A program [Pregrams] shall provide developed
[develep] criteria, in addition to the Diagnostic and Statistical Manual

of Mental Disorders [BSM], to assess clients for appropriateness of
utilizing electronic services.

(p) [69] A program [Pregrams] shall provide appropriate re-
ferrals for clients who do not meet the criteria for services.

(q) [)] A program [Pregrams] shall develop a grievance pro-
cedure and provide the website and phone number [a link] to the Texas

Health and Human Services Commission (HHSC) for filing a com-
plaint [when using the Internet or HHSC's toll-free number when coun-
seling by telephone].

(r) [€m)] Prior to clients engaging in electronic [Internet] ser-
vices, a program [pregrams] shall describe and provide in writing the
potential risks to clients. The risks shall address at a minimum the fol-
lowing [these] areas:

(1) clinical aspects;

(2) security; and
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(3) confidentiality.

(s) In a HIPAA-compliant manner, a program shall document
and maintain in a client's record the client's verbal consent to partici-
pate in services provided through electronic means. The program shall
provide the verbal consent documentation to HHSC upon request.

(t) A program shall explain to the client or the client's legally
authorized representative what verbal consent means and to what the
client or client's legally authorized representative is consenting. The
verbal consent a client provides when electing to participate in a treat-
ment service delivered through electronic means only applies to one
treatment service at a time. A program shall obtain the client's ver-
bal consent before the client receives each service through electronic
means.

(u) If the program does not obtain verbal consent for a treat-
ment service through electronic means, the program shall provide the
service to the client in-person and face-to-face.

(v) A program shall inform a client who chooses to receive
services through electronic means that the program will:

(1) monitor services for evidence of fraud, waste, and

abuse;

(2) determine whether the client needs additional social
services or supports;

(3) ensure the provider documents, in writing and in the
client's record, the client's verbal consent to participate in services pro-
vided through electronic means; and

(4) adhere to HIPPA, including using HIPAA-compliant
technology for services provided through electronic means.

(W) [6m)] A program [Pregrams] shall create safeguards to en-
sure adolescents receive treatment services separately from adults and

verify a client's identity and the identity of any authorized participant.

(x) [€e)] A program [Pregrams] shall provide clients with in-
formation to access online or a copy of the current version of the fol-

lowing chemical dependency treatment facility (CDTF) rules, statutes,
and federal regulations to notify clients of applicable rules and laws
regarding CDTFs:

(1) This chapter;

(2) Texas Health and Safety Code Chapter 464; and

(3) 42 CFR Part 2.

(y) [€p)] A program [Pregrams] shall provide the program's
emergency contact information to the client.

(z) [€e)] A program [Pregrams]| shall maintain resource infor-
mation for the local area of the client.

(aa) [()] A program [Pregrams] shall provide reasonable
Americans with Disabilities Act of 1990 (ADA) accommodations for

clients upon request.

(bb) [¢s)] A program shall be located [Programs must reside]
and perform services in Texas.

(cc) [#] HHSC maintains the authority to regulate the pro-
gram regardless of the location of the client.

(dd) [()] The facility shall provide the facility's emergency
contact information to the client.

(ee) [6W] The facility shall maintain resource information for
the local area of the client.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 24,
2023.

TRD-202303915

Karen Ray

Chief Counsel

Department of State Health Services

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 834-4591

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER E. TEXAS WINDSTORM
INSURANCE ASSOCIATION

DIVISION 4. CONSUMER ASSISTANCE;
CLAIM PROCESSES

28 TAC §5.4211

The Texas Department of Insurance (TDI) proposes to amend
28 TAC §5.4211, concerning establishment of a time period for
the Texas Windstorm Insurance Association (TWIA) appraisal
process. Amendments to §5.4211 implement House Bill 3310,
88th Legislature, 2023.

EXPLANATION. HB 3310 requires the commissioner to adopt
rules that establish a time period for an appraisal demanded un-
der Insurance Code §2210.574. Amendments to §5.4211 are
necessary to establish the required deadline.

Amendments to subsections (a)(2) and (b)(1) insert the titles of
cited Insurance Code.

Proposed amendments add new subsections (e), (f), (j), (k), and
(m). Existing subsections are redesignated as appropriate to
reflect the addition of these new subsections.

Proposed new subsection (e) sets a deadline by which apprais-
ers must disclose their projected fees to the parties and agree on
an umpire. The deadline will help ensure that appraisers begin
their involvement with the appraisal in a timely manner and help
claimants evaluate the anticipated cost of the appraisal.

Proposed new subsection (f) establishes a deadline by which the
appraisers must agree on the amount of loss. One way to com-
plete an appraisal is for the appraisers to agree on the amount of
loss, so proposed subsection (f) establishes a deadline to com-
plete that effort. The deadline is longer for commercial claims
because losses are frequently larger or more complex than the
losses in residential claims.

The proposed amendment to redesignated subsection (i) pro-
vides for an umpire to become involved if the appraisers do not
agree on the amount of loss by the applicable deadline in pro-
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posed subsection (f). The proposed amendment does not pre-
vent an umpire from becoming involved before the deadline.

If the appraisers do not agree on the amount of loss, the way
to complete the appraisal is for the appraisal panel to decide on
the amount of loss. The appraisal panel consists of the two ap-
praisers and the umpire. Accordingly, proposed new subsection
(j) establishes a deadline for the appraisal panel to decide on
the amount of loss. The deadline is based on when the umpire
becomes involved in the appraisal. The deadline is longer for
commercial claims because losses are frequently larger or more
complex than losses in residential claims.

Proposed new subsection (k) provides that TWIA and the
claimant may extend the deadlines in subsections (f) or (j) by
written agreement. Giving the parties the ability to extend the
deadlines adds flexibility to provide more time for the appraisal
when both parties agree it is appropriate. The proposed sub-
section also recognizes that the commissioner may extend
deadlines under 28 TAC §5.4222.

The proposed amendment to redesignated subsection (l) pro-
vides that when the appraisers--rather than the parties--cannot
agree on the amount of loss, and the umpire participates, an
itemized decision agreed to by any two of these three is binding
on the parties. In an appraisal, decisions about the amount of
loss are made by appraisers and umpires, not the parties. This
proposed amendment clarifies that distinction.

Proposed new subsection (m) allows the appraisers to select
a new umpire if a decision is not issued within the deadlines.
Allowing the appraisers to select a new umpire will help ensure
the appraisal is completed in a timely manner. If the appraisers
cannot agree on a new umpire, either of the appraisers may ask
TDI to select one. This proposed subsection follows the same
process used to select an umpire at the outset of an appraisal.

The proposed amendment to redesignated subsection (n) re-
moves an obsolete applicability date. The subsection's appli-
cability remains the same.

Other amendments add articles "the" or "an" before "appraisal”
as appropriate to conform with current agency drafting style.

As required by HB 3310, TDI developed the proposed amend-
ments in consultation with TWIA. TDI also received comments
on a request for information posted on TDI's website on August
21, 2023. TDI considered those comments when drafting this
proposal.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. David Muckerheide, assistant director, Property and Ca-
sualty Lines, has determined that during each year of the first
five years the proposed amendments are in effect, there will be
no measurable fiscal impact on state and local governments as a
result of enforcing or administering the amendments, other than
that imposed by the statute. Mr. Muckerheide made this de-
termination because the proposed amendments do not add to
or decrease state revenues or expenditures, and because local
governments are not involved in enforcing or complying with the
proposed amendments.

Mr. Muckerheide does not anticipate any measurable effect on
local employment or the local economy as a result of this pro-
posal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendments are in effect, Mr. Muck-
erheide expects that administering the proposed amendments

will have the public benefits of ensuring that TDI's rules conform
to Insurance Code §2210.574, helping TWIA claimants evaluate
the anticipated cost of an appraisal, and leading to the timelier
resolution of TWIA appraisals. Insurance Code Chapter 2210
prescribes an appraisal as the formal method for TWIA claimants
to resolve disputes about the amount of a loss for which TWIA
has accepted coverage.

Mr. Muckerheide expects that the proposed amendments do
impose a possible cost on TWIA. However, Insurance Code
§2210.574 requires the commissioner to adopt rules estab-
lishing the period in which an appraisal must be completed.
As a result, the cost associated with TWIA updating its com-
munication materials and business processes to conform with
the new deadlines does not result from the enforcement or
administration of the proposed amendments. Additionally, the
initial administrative cost should be offset by TWIA cost savings
associated with more timely resolutions of appraisals.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed
amendments will not have an adverse economic effect on small
or micro businesses, or on rural communities. As a result, and
in accordance with Government Code §2006.002(c), TDI is not
required to prepare a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does
impose a possible cost on TWIA. Specifically, TWIA will face
a modest, one-time administrative cost associated with these
proposed amendments. However, the initial administrative cost
should be offset by TWIA cost savings associated with more
timely resolutions of appraisals. Even if there were no offsetting
cost savings, no additional rule amendments would be required
under Government Code §2001.0045 because the proposed
amendments to §5.4211 are necessary to implement legisla-
tion. The proposal implements Insurance Code §2210.574, as
amended by HB 3310.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendments are in effect, the proposed rul:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;
- will expand an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will positively affect the Texas economy by ensuring TWIA pol-
icyholders appraisal demands are resolved in a timely manner.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.
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REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on December 11, 2023. Send your
comments to ChiefClerk@tdi.texas.gov or to the Office of the
Chief Clerk, MC: GC-CCO, Texas Department of Insurance, P.O.
Box 12030, Austin, Texas 78711-2030.

To request a public hearing on the proposal, submit a request be-
fore the end of the comment period to ChiefClerk@tdi.texas.gov
or to the Office of the Chief Clerk, MC: GC-CCO, Texas Depart-
ment of Insurance, P.O. Box 12030, Austin, Texas 78711-2030.
The request for public hearing must be separate from any com-
ments and received by TDI no later than 5:00 p.m., central time,
on December 11, 2023. If TDI holds a public hearing, TDI will
consider written and oral comments presented at the hearing.

STATUTORY AUTHORITY. TDI proposes amendments to
§5.4211 under Insurance Code §§2210.008, 2210.574(d-1),
2210.580, and 36.001.

Insurance Code §2210.008 provides that the commissioner may
adopt rules as reasonable and necessary to implement Chapter
2210.

Insurance Code §2210.574(d-1) requires the commissioner to
adopt rules establishing the period in which an appraisal demand
must be completed.

Insurance Code §2210.580 requires the commissioner to adopt
rules regarding procedures and deadlines for payment and han-
dling of claims.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. Section 5.4211 imple-
ments Insurance Code §2210.574 and §2210.5741.

§5.4211.

(a) Applicability. This section and §§5.4212 - 5.4222 of this
title describe the appraisal process and apply when:

Appraisal Process.

(1) the association has accepted coverage for a claim, in
full or in part; and

(2) the claimant disputes the amount of loss the association
will pay for the accepted portion of the claim within the time allowed by
Insurance Code §2210.574, concerning Disputes Concerning Amount
of Accepted Coverage, or §2210.5741, concerning Replacement Cost

the accepted portion of the claim. A disagreement includes asking for
additional money or telling the association that the amount may not
be enough.

(2) A claimant may demand an appraisal under Insurance
Code §2210.5741:

(A) atany time after the claimant receives the claim ac-
ceptance notice described in Insurance Code §2210.573(d)(1) or (2),
but not later than the 30th day after the date the claimant receives the
replacement cost notice described by Insurance Code §2210.5741(b);

(B) if the claimant has not demanded an appraisal on
the claim under Insurance Code §2210.574; and

(C) regardless of whether repairs are complete.

(3) If the association receives an appraisal demand from a
claimant, the association must, in writing, acknowledge the appraisal
demand not later than the 10th day after the date of receipt.

(4) The acknowledgment of an appraisal demand must in-
clude an explanation of the:

(A) appraisal process, including that the process begins
when the claimant hires an appraiser; and

(B) process for requesting a supplemental payment, in-
cluding the opportunity to seek a supplemental payment before the ap-
praisal process begins.

(d) Appraiser selection. The association and the claimant must
each hire an appraiser who is independent and qualified under §5.4212
of this title (relating to Appraisal Process - Appraiser Qualifications
and Conflicts of Interest).

(e) Deadline for appraisal budget disclosure and naming an
umpire. Within 15 days of the date by which the appraisers are named
by the parties, the appraisers must disclose their projected fees to the
parties and agree on an umpire. If the appraisers cannot agree on an
umpire, they may ask the department to select an umpire under sub-
section (h) of this section. The deadlines in this subsection may be
extended as provided by subsection (k) of this section.

(f) Deadline for appraiser agreement. Except as provided by
subsection (k) of this section, appraisers must agree on the amount of
loss:

(1) for residential claims, within 90 days of the date by
which both appraisers were named; or

(2) for commercial claims, within 120 days of the date by
which both appraisers were named.

Coverage Claim Processing.

(b) Appraisal explanation. The association must include an
explanation of the appraisal process, and the process for requesting a
supplemental payment, with each notice either:

(1) accepting coverage under Insurance Code §2210.573,
concerning Filing of Claim; Claim Processing; or

(2) stating the amount of the replacement cost payment the
association will make in response to a request under Insurance Code
§2210.5741.

(3) The explanation must include the deadlines for de-
manding an appraisal and requesting a supplemental payment.

(c) Appraisal demand.

(1) A claimant may demand an appraisal under Insurance
Code §2210.574 or §2210.5741 by telling the association that the
claimant disagrees with the amount of loss the association will pay for

(g) [e)] Appraiser fee information. No later than five days
after hiring an appraiser, each party must tell the other party the fees to
be charged by the appraiser.

(h) [€D] Umpire selection.

(1) The appraisers must select an umpire who is indepen-
dent and qualified under §5.4214 of this title (relating to Appraisal
Process - Umpire Qualifications and Conflicts of Interest).

(2) Ifthe appraisers are unable to agree on an umpire, either
appraiser may ask the department to select an umpire. The appraiser
must submit the request under §5.4251 of this title (relating to Requests
and Submissions to the Department). The request must include the
following information:

(A) the type of policy;

(B) a description of the claim and, if known, the
claimed value of the covered loss;
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(C) the association's claim acceptance letter, including
the amount the association will pay for the loss; and

(D) any other information that the department requests.

(i) [€®)] Umpire participation. The selected umpire must par-
ticipate in the resolution of the dispute if the appraisers fail to agree on
a decision by the deadlines specified in subsection () of this section.

(j) Deadline for appraisal panel decision. Except as provided
by subsection (k) of this section, the appraisal panel must decide on the
amount of loss:

(1) for residential claims, within 60 days of the date by
which the umpire becomes involved; or

(2) for commercial claims, within 90 days of the date by
which the umpire becomes involved.

(k) Extension of deadlines. The association and the claimant
may extend deadlines by written agreement of both parties. The com-
missioner may also extend deadlines, as provided in §5.4222 of this
title (relating to Appraisal Process - Extensions of Deadlines).

(1) [@)] Decision. If the appraisers agree on the amount of
loss, their decision is binding on the parties as to the amount of loss
the association will pay for the claim. If the appraisers [parties] cannot
agree, and the umpire participates, an itemized decision agreed to by
any two of these three is binding on the parties as to the amount of
loss the association will pay for the claim. Parties may challenge the
decision only as permitted by Insurance Code §2210.574.

(m) New umpire. If a decision is not issued within the dead-
lines established by subsection (j) of this section, or as extended by
subsection (k) of this section, the appraisers may select a new umpire
as described in subsection (h)(1) of this section, or either appraiser may
ask the department to select a new umpire as described in subsection
(h)(2) of this section.

(n) []Notice for actual cash value coverage. The association
must send a notice to the claimant for each accepted claim for damage
to a structure, or part of a structure, on which the claimant has only
actual cash value coverage and an appraisal has not been demanded.

(1) The association must send the notice not earlier than the
45th day before but not later than the 30th day before the deadline to
demand an appraisal under Insurance Code §2210.574.

(2) The notice must inform the claimant that:
(A) an appraisal has not been demanded; and

(B) if the claimant disagrees with the amount the asso-
ciation will pay for the accepted part of the claim or thinks the amount
may not be enough, the claimant must tell the association before the
appraisal deadline. If the claimant does not tell the association before
the deadline, the claimant cannot ask for a supplemental payment after
the deadline passes.

(C) The notice must also inform the claimant of the
deadline for demanding an appraisal and requesting a supplemental
payment.

(3) The association is required to send the notice only one
time, unless the department extends the appraisal deadline after the
association sends the notice.

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2023.

TRD-202303945

Jessica Barta

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 676-6555

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER B. APPLICATION
REQUIREMENTS--ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §15.29

The Texas Department of Public Safety (the department)
proposes an amendment to §15.29, concerning Alternative
Methods for Driver License Transactions. The proposed amend-
ment adds applicants convicted of an offense under Penal
Code, Chapter 20A, Trafficking of Persons, to those not eligible
to renew or apply for a duplicate driver license or identification
certificate using an alternative method and must do so in person
consistent with Senate Bill 1527, 88th Leg., R.S. (2023).

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of this rule will be to require individuals convicted of
an offense under Penal Code, Chapter 20A, Trafficking of Per-
sons, to renew or apply for a duplicate license or identification
certificate in person.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
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the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does not expand, limit, or repeal an ex-
isting regulation. The proposed rulemaking does increase the
number of individuals subject to its applicability. During the first
five years the proposed rule is in effect, the proposed rule should
not impact positively or negatively the state's economy.

Comments on the proposal may be submitted to Mandy
Edwards, Driver License Division, Texas Department of
Public Safety, P.O. Box 4087 (MSC 0300), Austin, Texas
78773; by fax to (512) 424-5233; or by email to DLDrulecom-
ments@dps.texas.gov. Comments must be received no later
than thirty (30) days from the date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’'s work; and Texas Transportation Code, §521.005, which
authorizes the department to adopt rules necessary to adminis-
ter Chapter 521 of the Texas Transportation Code.

Texas Government Code, §411.004(3); Texas Transportation
Code, §521.005 and §521.057; and Code of Criminal Proce-
dure, Article 42.016 and Article 62.060, are affected by this
proposal.

$§15.29.  Alternative Methods for Driver License Transactions.

(a) Eligible driver license or identification certificate holders
may utilize alternative methods to renew or obtain a duplicate of their
Texas driver license or identification certificate.

(b) Applicants must apply in the manner provided by the de-
partment and pay the applicable fee.

(c) Alternative renewal cannot be used for any two consecu-
tive renewal periods for the purpose of updating the digital images.

(d) Applicants listed in paragraphs (1) - (8) of this subsection
are not eligible to renew or apply for a duplicate driver license or iden-
tification certificate by alternative methods:

(1) any holder of an occupational license;

(2) any driver license holder who has an administrative or
card status that requires review by the department, including, but not
limited to, a medical or physical condition that may affect the driver
license holder's ability to safely operate a motor vehicle;

(3) any driver license holder applying for renewal that will
be 79 years of age or older on the expiration of their current license;

(4) any driver license or identification certificate holder
subject to the registration requirements of Code of Criminal Proce-
dure, Chapter 62, Sex Offender Registration Program or Penal Code,
Chapter 20A, Trafficking of Persons;

(5) any driver license or identification certificate holder
who is suspended, canceled, revoked, or denied renewal;

(6) any driver license or identification certificate holder
who does not have a verified social security number on file with the
department;

(7) any driver license or identification certificate holder
who does not have a digital image (e.g. photograph or signature) on
file with the department; or

(8) any applicant whose lawful presence needs to be veri-
fied.

(e) The department may reject an application for an alterna-
tive transaction and require the personal appearance of the applicant at
a driver license office if it has information concerning the eligibility of
the applicant, including, but not limited to, medical and vision condi-
tions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303971

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §35.7

The Texas Department of Public Safety (the department) pro-
poses amendments to §35.7, concerning Firearm Standards.
The proposed amendments authorize the carrying of certain ri-
fles by commissioned security officers and personal protection
officers who are licensed Texas peace officers or honorably re-
tired Texas peace officers and make various clarifying changes
to other firearm related provisions.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first five-
year period the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be greater clarity and consistency
in the regulation of the private security industry.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
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economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does expand an existing regulation. The
proposed rulemaking does not increase or decrease the num-
ber of individuals subject to its applicability. During the first five
years the proposed rule is in effect, the proposed rule should not
impact positively or negatively the state's economy.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Texas Department of
Public Safety, P.O. Box 4087, MSC 0240, Austin, Texas 78773-
0240, or by email to RSD.Rule.Comments@dps.texas.gov.
Email submission only is preferred. Comments must be re-
ceived no later than thirty (30) days from the date of publication
of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Occupations Code, §1702.061(a), which
authorizes the Public Safety Commission to adopt rules to guide
the department in its administration of Texas Occupations Code,
Chapter 1702.

Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061(a), are affected by this proposal.

§$35.7.  Firearm Standards.

(a) Commissioned security officers and personal protection of-
ficers may only carry firearms of a category recognized in subsection
(b) of this section, and only if:

(1) The commissioned security officers and personal pro-
tection[the] officers have been formally trained in the use of the spe-
cific category of firearm being carried as required under the Act and
this chapter; and

(2) The commissioned security officers and personal pro-
tection [the] officers have submitted documentation of the required
training to the department (unless authorized under subsection (h) of

this section).

(b) The recognized firearm categories are:

(1) SA--Any handgun, whether semi-automatic or not;
(2) NSA--Handguns that are not semi-automatic; and
(3) STG--Shotgun.

(c) Commissioned security officers and personal protection of-
ficers must exercise care and sound judgment in the use and storage of
their firearms.

(d) No security officer or personal protection officer may carry
an inoperative, unsafe, replica, or simulated firearm in the course and
scope of employment or while in uniform.

(e) No [eommissioned] security officer or personal protection
officer may brandish, point, exhibit, or otherwise display a firearm at
any time, except as authorized by law.

(f) The discharge of a firearm by a commissioned security of-
ficer or personal protection officer while on duty or otherwise acting or
purporting to act under the authority of a security officer commission
or personal protection officer license shall be immediately reported to
the officer's employer. The employer must notify the department of the
discharge of a firearm in writing within twenty-four (24) hours of the
incident. The notification to the department must include:

(1) The name of the person discharging the firearm;
(2) The name of the employer;

(3) The location of the incident;

(4) A brief description of the incident;

(5) A statement reflecting whether death, personal injury,
or property damage resulted; and

(6) The name of the investigating or arresting law enforce-
ment agency, if applicable.

(g) Firearms may only be carried in a manner consistent with
the department approved training curriculum in place at the time of
the commissioned security officer's or the personal protection officer's

training.

(h) Notwithstanding subsection (b) of this section, a licensed
Texas peace officer or an honorably retired Texas peace officer may
have access to a rifle while performing services as a commissioned se-
curity officer or personal protection officer. For purposes of this sub-
section, a retired Texas peace officer must have documentation of his
or her status as honorably retired from his or her employing agency or
the Texas Commission on Law Enforcement (TCOLE). For purposes
of this section, "honorably retired" means the officer:

(1) Did not retire in lieu of a disciplinary action;

(2) Was eligible to retire from the law enforcement agency
or was ineligible to retire only as a result of an injury received in the
course of the applicant's employment with the agency; and

(3) Is entitled to receive a pension or annuity for service
as a law enforcement officer or is not entitled to receive a pension or
annuity only because the law enforcement agency that employed the
applicant does not offer a pension or annuity to its employees.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303973

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 424-5848

¢ ¢ ¢
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SUBCHAPTER L. TRAINING
37 TAC §35.143

The Texas Department of Public Safety (the department) pro-
poses amendments to §35.143, concerning Training Instructor
Approval. The proposed amendments implement House Bill
3424, 88th R.S. (2023), which requires applicants for a com-
missioned security officer license to obtain in-person classroom
training in self-defense tactics. The amendments require
prospective instructors to have the experience necessary to
teach self-defense tactics. Additional changes include an al-
ternative method by which prospective training instructors may
qualify for approval to provide instruction and the removal of an
outdated requirement relating to required hours of training that
is inconsistent with the certifications otherwise required.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first five-
year period the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be greater clarity and consistency
in the regulation of the private security industry.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or
decrease in future legislative appropriations to the agency; nor
will it require an increase or decrease in fees paid to the agency.
The proposed rulemaking does not create a new regulation. The
proposed rulemaking does expand an existing regulation. The
proposed rulemaking does not increase or decrease the num-
ber of individuals subject to its applicability. During the first five
years the proposed rule is in effect, the proposed rule should not
impact positively or negatively the state's economy.

Comments on this proposal may be submitted to Steve
Moninger, Regulatory Services Division, Texas Department of
Public Safety, P.O Box 4087, MSC 0240, Austin, Texas 78773-
0240, or by email to RSD.Rule.Comments@dps.texas.gov.

Email submission only is preferred. Comments must be re-
ceived no later than thirty (30) days from the date of publication
of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Occupations Code, §1702.061(a), which
authorizes the Public Safety Commission to adopt rules to guide
the department in its administration of Texas Occupations Code,
Chapter 1702 and §1702.1675(f), which authorizes the Com-
mission to adopt rules necessary to administer training require-
ments.

Texas Government Code, §411.004(3), and Texas Occupations
Code, §1702.061(a) and §1702.1675, are affected by this pro-
posal.

$§35.143.  Training Instructor Approval.

(a) An application for approval as a training instructor shall
contain evidence of qualification as required by the department. In-
structors may be approved for classroom, self-defense, or firearm train-
ing, or any combination of the three [both]. [An individual may apply
for approval for one or beth of these eategories:] To qualify for class-
room, self-defense, or firearm instructor approval, the applicant must
submit acceptable documentation [eertificates] of training for each cat-
egory. [The classroom instructor and firearm certificates shall represent
a combined minimum of forty (40) hours of department approved in-
struction. |

(b) The items detailed in this subsection may constitute proof
of qualification as a classroom instructor for security officers:

(1) Aninstructor's certificate issued by Texas Commission
on Law Enforcement (TCOLE);

(2) An instructor's certificate issued by federal, state, or
political subdivision law enforcement agency approved by the depart-
ment;

(3) Aninstructor's certificate issued by the Texas Education
Agency (TEA);

(4) An instructor's certificate relating to law enforcement,
private security, or industrial security issued by a junior college, col-
lege, or university; or

(5) A license to carry handgun instructor certificate issued
by the department.

(c) Proof of qualification to instruct the in-person self-defense
component of the security officer training course shall include docu-
mentation that the individual has instructed nonlethal self-defense for
two (2) or more years. Evidence of instruction experience must include
a one page detailed description of the training provided and the sched-
ule or specific dates of classes taught.

(d) [€e)] The items listed in this subsection may constitute
proof of qualification as a firearm training instructor, if the reflected
[refleeting] training is completed within two (2) years of the date of
the application:

(1) Ahandgun instructor's certificate issued by the National
Rifle Association;

(2) A firearm instructor's certificate issued by TCOLE; [ex]

(3) A firearm instructor's certificate issued by a federal,
state, or political subdivision law enforcement agency approved by
the department; or [-]
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(4) Documentation establishing that the applicant regularly
instructs others in the use of handguns and has graduated from a hand-
gun instructor school that uses a nationally accepted course designed
to train persons as handgun instructors.

(e) [€&)] Proof of qualification as an alarm systems training
instructor shall include proof of completion of an approved training
course on alarm installation.

(f) [€e)] Proof of qualification as a personal protection officer
instructor shall include, but not be limited to:

(1) A firearm instructor's certificate issued by TCOLE
along with proof that the individual has instructed nonlethal self-de-
fense or nonlethal defense of a third party for three (3) or more years.
Evidence of instruction experience must include a one page detailed
description of the training provided and the schedule or specific date
of classes taught.

(2) Aninstructor's certificate issued by federal, state, or po-
litical subdivision law enforcement academy along with proof that the
individual has instructed nonlethal self-defense or nonlethal defense of
a third party for three (3) or more years. Evidence of instruction ex-
perience must include a one page detailed description of the training
provided and the schedule or specific dates of classes taught.

(3) An instructor's certificate issued by TEA along with
proof that the individual has instructed nonlethal self-defense or non-
lethal defense of a third party for three (3) or more years. Evidence
of instruction experience must include a one page detailed description
of the training provided and the schedule or specific dates of classes
taught.

(4) An instructor's certificate relating to law enforcement,
private security or industrial security issued by a junior college, col-
lege or university along with proof that the individual has instructed
nonlethal self-defense or nonlethal defense of a third party for three (3)
or more years. Evidence of instruction experience must include a one
page detailed description of the training provided and the schedule or
specific dates of classes taught.

(5) Evidence of successful completion of a department ap-
proved training course for personal protection officer instructors.

(g) [€H] Notice shall be given in writing to the department
within fourteen (14) days after a change in address of the approved
instructor.

(h) [€g)] In addition to summary actions under the Act, based
on criminal history disqualifiers, the department may revoke or suspend
an instructor's approval or deny the application or renewal thereof upon
evidence that:

(1) The instructor or applicant has violated any provisions
of the Act or this chapter;

(2) The qualifying instructor's certificate has been revoked
or suspended by the issuing agency;

(3) A materially [material] false statement was made in the
application; or

(4) The instructor does not meet the qualifications set forth
in the provisions of the Act and this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 27,

2023

TRD-202303974

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 424-5848

¢ L4 ¢
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 2. ENVIRONMENTAL REVIEW OF
TRANSPORTATION PROJECTS

The Texas Department of Transportation (department) proposes
the repeal of §2.132 concerning Gulf Intracoastal Waterway
Projects and new §§2.351 - 2.364 concerning Gulf Intracoastal
Waterway Projects.

EXPLANATION OF PROPOSED AMENDMENTS

The purpose of this rulemaking is to reorganize and clarify the
rules of the Texas Transportation Commission (commission)
concerning the requirements for state participation in dredge
disposal plans and projects for the beneficial use of dredged
materials related to the Gulf Intracoastal Waterway. The
rulemaking also removes references in the rules to the Gulf
Intracoastal Waterway Advisory Committee, which has been
abolished.

Section 2.132, Gulf Intracoastal Waterway Projects, is repealed
and the substance of that section is revised and moved to new
Subchapter J of Chapter 2, which consists of new §§2.351 -
2.364.

New §2.351, Definitions, provides the defined terms used in Sub-
chapter J.

New §2.352, Maintenance and Sponsorship of GIWW, is derived
from §2.132(b) and clarifies that the State of Texas is the non-
federal sponsor of the GIWW and the commission serves as the
state's designee.

New §2.353, Disposal Plans, is a non-substantive revision of
§2.132(c)(1) and (2).

New §2.354, State Participation in Beneficial Use Project, is a
non-substantive revision of §2.132(c)(3).

New §2.355, Interagency Coordination, is derived from
§2.132(a)(2) and (c)(4). The section clarifies that the U.S. Army
Corps of Engineers is responsible for overseeing and initiating
coordination of projects for the beneficial use of dredged mate-
rial.

New §2.356, Investigation of Proposed Disposal Plan or Benefi-
cial Use Project, is derived from §2.132(c)(5). The section rec-
ognizes that investigations will be led by the interagency coordi-
nation team rather than the department and that membership of
interagency coordination team is determined by the U.S. Army
Corps of Engineers.

New §2.357, Preparation of Environmental Review Docu-
ment and Public Participation, is a non-substantive revision of
§2.132(d).
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New §2.358, Notification of and Assistance to Property Own-
ers, is a non-substantive revision of §2.132(f)(1)(A)-(C). The new
section clarifies that the department gives notification and assis-
tance to the owners of real property that is being acquired for a
dredged material placement area and if requested, meets with
other affected real property owners.

New §2.359, Public Meeting, is a non-substantive revision of
§2.132(f)(1)(D) and (2). The new section clarifies that the de-
partment may hold one or more public meetings on a proposed
dredged material placement area and clarifies where notice of
all meetings held under the section must be published.

New §2.360, Procedures for State Acquisition of Real Property,
is a non-substantive revision of §2.132(e)(1). The new section
clarifies that the procedures provided by the section apply to a
proposal to use the real property as a dredged material place-
ment area. It also clarifies where notice of a plan, proposal, or
project to which the section applies must be published.

New §2.361, Commission approval, is derived from §2.132(a)(5)
and (e)(2). The new section replaces the requirement that a ben-
eficial use project demonstrate "substantial" local support with
a requirement that the project demonstrate local support evi-
denced by an official document from the governing body with
jurisdiction over the project. The definition of "jurisdiction” is
deleted, and its substance is integrated into the section to clarify
the way in which local support is to be shown. The new section
does not include the limitation of current §2.132(e)(2)(B)(vi)(l)
and (l), which prohibits the department from contributing more
than 50 percent of the difference between the federal share and
the cost of a beneficial use project, because such a limitation is
unnecessarily restrictive. The new section expressly provides
that it applies to a proposal to use the real property as a dredged
material placement area.

New §2.362, Agreement to Participate in Beneficial Use Project,
is a non-substantive revision of §2.132(e)(3).

New §2.363, Participation in Existing Beneficial Use Project, pro-
vides the procedure for state participation in an existing benefi-
cial use project. There is no corresponding provision in §2.132.

New §2.364, Prohibition on Use of Funds, is a non-substantive
revision of §2.132(e)(2)(B)(vi)(lII).

FISCAL NOTE

Stephen Stewart, Chief Financial Officer, has determined, in ac-
cordance with Government Code, §2001.024(a)(4), that for each
of the first five years in which the proposed rules are in effect,
there will be no fiscal implications for state or local governments
as a result of the department's or commission's enforcing or ad-
ministering the proposed rules.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Geir Eilif Kalhagen, Director, Maritime Division, has deter-
mined that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the proposed rules and therefore, a local employment impact
statement is not required under Government Code, §2001.022.

PUBLIC BENEFIT

Mr. Kalhagen has determined, as required by Government
Code, §2001.024(a)(5), that for each year of the first five years
in which the proposed rules are in effect, the public benefit
anticipated as a result of enforcing or administering the rules

will be the clarification and alignment of the administrative code
with current dredged material management processes.

COSTS ON REGULATED PERSONS

Mr. Kalhagen has also determined, as required by Government
Code, §2001.024(a)(5), that for each year of that period there
are no anticipated economic costs for persons, including a state
agency, special district, or local government, required to com-
ply with the proposed rules and therefore, Government Code,
§2001.0045, does not apply to this rulemaking.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities, as defined by Gov-
ernment Code, §2006.001, and therefore, an economic impact
statement and regulatory flexibility analysis are not required
under Government Code, §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

Mr. Kalhagen has considered the requirements of Government
Code, §2001.0221 and anticipates that the proposed rules will
have no effect on government growth. He expects that during
the first five years that the rule would be in effect:

(1) it would not create or eliminate a government program;

(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions;

(3) its implementation would not require an increase or decrease
in future legislative appropriations to the agency;

(4) it would not require an increase or decrease in fees paid to
the agency;

(5) it would not create a new regulation;
(6) it would not expand, limit, or repeal an existing regulation;

(7) it would not increase or decrease the number of individuals
subject to its applicability; and

(8) it would not positively or adversely affect this state's economy.
TAKINGS IMPACT ASSESSMENT

Mr. Kalhagen has determined that a written takings impact as-
sessment is not required under Government Code, §2007.043.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The department determined that this rulemaking relates to ac-
tions subject to the Texas Coastal Management Program (CMP)
under the Coastal Coordination Act of 1991, as amended (Natu-
ral Resources Code, §33.201 et seq.), because it concerns the
department's rules on acquisition of sites for the placement or
disposal of dredge material from, or the expansion, relocation,
or alteration of, the Gulf Intracoastal Waterway. The depart-
ment reviewed this action for consistency with the CMP goals
and policies under the rules promulgated by the Coastal Coor-
dination Council, which were transferred to the General Land
Office effective December 1, 2022 (see 31 TAC §26.25, Policies
for Dredging and Dredged Material and Placement). The depart-
ment has determined that the action is consistent with applicable
CMP goals and policies.

A CMP policy applicable to this rulemaking is that dredging and
the disposal and placement of dredged material shall avoid and
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otherwise minimize adverse effects to coastal areas. The pro-
posed rules are essentially a non-substantive revision of existing
rules that does not change dredged material management poli-
cies.

Another CMP policy applicable to this rulemaking is to maxi-
mize the number of Beneficial Use of Dredged Material (BUDM)
projects. This rulemaking removes unnecessary impediments to
funding and implementing BUDM projects.

Another CMP policy applicable to this rulemaking is to encour-
age collaborative partnerships between federal and non-federal
interests in order to plan, fund, and implement BUDM projects.
This rulemaking clarifies the relationship between federal and
non-federal interests in planning for BUDM projects.

A copy of this rulemaking will be submitted to the General Land
Office for its comments on the consistency of the proposed rule-
making with the CMP. The department requests that the pub-
lic also give comment on whether the proposed rulemaking is
consistent with the CMP. Written comments on the consistency
of this rulemaking with the CMP may be submitted at the pub-
lic hearing on this rulemaking held as provided in the PUBLIC
HEARING section of this preamble or may be submitted as pro-
vided in the SUBMITTAL OF COMMENTS section of this pream-
ble.

SUBMITTAL OF COMMENTS

Written comments on the repeal of §2.132 and new §§2.351-
2.364 may be submitted to Rule Comments, General Counsel
Division, Texas Department of Transportation, 125 East 11th
Street, Austin, Texas 78701-2483 or to RuleComments@tx-
dot.gov with the subject line "Maritime Rules." The deadline for
receipt of comments is 5:00 p.m. on December 11, 2023. In
accordance with Transportation Code, §201.811(a)(5), a person
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department,
may benefit monetarily from the proposed amendments, or is
an employee of the department.

SUBCHAPTER F. REQUIREMENTS FOR
SPECIFIC TYPES OF PROJECTS AND
PROGRAMS

43 TAC §2.132

STATUTORY AUTHORITY

The repeals are proposed under Transportation Code, §201.101,
which provides the commission with the authority to establish
rules for the conduct of the work of the department, and more
specifically, Transportation Code, §51.009, which requires the
commission to establish eligibility criteria for a project to benefi-
cially use dredge material.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Transportation Code, Chapter 51.
$§2.132.  Gulf Intracoastal Waterway Projects.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,

2023.

TRD-202303942

Becky Blewett

Deputy General Counsel

Texas Department of Insurance

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 486-5600

¢ ¢ ¢

SUBCHAPTER J. GULF INTRACOASTAL
WATERWAY PROJECTS

43 TAC §§2.351 - 2.364

STATUTORY AUTHORITY

The new sections are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §51.009, which
requires the commission to establish eligibility criteria for a
project to beneficially use dredge material.

§2.351.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

Definitions.

(1) Beneficial use--The productive and positive use of
dredged material as proposed by the U.S. Army Corps of Engineers.

(2) Disposal plan--A plan that evaluates and identifies pre-
ferred alternative dredge material placement areas to accommodate the
U.S. Army Corps of Engineers' dredging needs along the GIWW.

(3) Gulf Intracoastal Waterway (GIWW)--The main chan-
nel, not including tributaries or branches, of the shallow draft naviga-
tion channel running from the Sabine River southward along the Texas
coast to the Brownsville Ship Channel near Port Isabel.

$2.352.  Maintenance and Sponsorship of GIWW.

(a) The U.S. Army Corps of Engineers is responsible for main-
taining the GIWW.

(b) The State of Texas, under Transportation Code, Chapter
51, is the nonfederal sponsor of the GIWW, and the commission is the

state's designee.
§2.353.  Disposal Plans.

(a) The department may participate in the development of a
disposal plan for dredged material.

(b) Legislative approval is required for any substantive
change to the disposal plan developed for the Laguna Madre reach of
the GIWW dated October 11, 2002.

§2.354.  State Participation in a Beneficial Use Project.

(a) The department may participate in the development of a
beneficial use project for dredged material.

(b) The department will accept from the U.S. Army Corps of
Engineers proposals for beneficial use projects in one or more of the
following categories:

(1) habitat development;

(2) beach nourishment;

(3) aquaculture;

(4) parks and recreation;
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(5) agriculture, forestry, and horticulture;

(6) strip mine reclamation and solid waste management;

(7) shoreline stabilization and erosion control;

(8) construction and industrial use; or

(9) material transfer, such as transfer for fill, dikes, levees,
parking lots, roads.
(¢) The U.S. Army Corps of Engineers will submit a proposal

in writing to the executive director or the executive director's designee.
The proposal will include:

(1) adescription of the proposed beneficial use project and
anticipated benefits;

(2) a map delineating the location or locations of the pro-

(1) provide to each public or private owner of real property
to be acquired notice of the environmental and operational suitability of
the property for the proposed disposal plan, use as a dredged material
placement area, or beneficial use project;

(2) offer to meet with such an owner to answer questions
about the proposed disposal plan, dredged material placement area, or
beneficial use project related to the proposed acquisition; and

(3) notify the owner of any public meeting or public hear-
ing on the proposed disposal plan, dredged material placement area, or
beneficial use project.

(b) Before a public hearing under §2.360 of this subchapter,
the department also will hold meetings on the proposed disposal plan,
dredged material placement area, or beneficial use project related to
the proposed acquisition with the owners of property adjacent to the

posed beneficial use project;

(3) a proposed project schedule including an anticipated
completion date;

(4) a detailed estimate of the project cost, including an es-
timate of the U.S. Army Corps of Engineers' financial contributions to
the project; and

(5) aplan addressing the operation and maintenance of the
facility created by or benefiting from the beneficial use project.

§2.355.  Interagency Coordination.
(a) The interagency coordination team is a group established

property being acquired and with other affected property owners, if
those owners request such a meeting.

$§2.359.  Public Meeting.

(a) The department may hold one or more public meetings on a
proposed disposal plan, dredged material placement area, or beneficial
use project.

(b) The department will publish notice of a public meeting
under this section in a newspaper having general circulation in each
county in which the proposed disposal plan, dredged material place-
ment area, or beneficial use project is located and post the notice on the
department's website.

by the U.S. Army Corps of Engineers to review proposed federal de-
velopment projects related to the GIWW. The department is a member
of the team. The team's duties include advising on the determinations
of consistency with the Texas Coastal Management Program.

(b) The department will coordinate with appropriate state and

§2.360. Procedures for State Acquisition of Real Property.

(a) If the commission proposes the acquisition of real prop-
erty necessary to enable it to meet its responsibilities as the nonfederal
sponsor of the GIWW, or if the commission proposes to participate in
the cost of a project to beneficially use dredge material that requires

federal agencies to develop a proposal for disposal plans or beneficial

the acquisition of an interest in real property, the commission, through

use projects.

§2.356.
Project.

(a) The interagency coordination team described by §2.355(a)
of this subchapter (relating to Interagency Coordination) will investi-
gate disposal plans and beneficial use projects and evaluate the envi-

Investigation of Proposed Disposal Plan or Beneficial Use

the department, will hold a public hearing to receive evidence and tes-
timony concerning the desirability of the disposal plan, the proposal
to use the real property as a dredged material placement area under an
existing disposal plan, or the beneficial use project.

(b) The department will publish notice of the plan, proposal,
or project and the date, time, and place of the public hearing at least

ronmental and operational suitability of each.

(b) The department or U.S. Army Corps of Engineers will lead
any field investigations. The agencies that are members of the intera-
gency coordination team will be requested to participate in field inves-
tigations and to provide to the department written evaluations of the
disposal plans and beneficial use projects investigated.

(c) The interagency coordination team will discuss with the

once a week for three successive weeks before the hearing in a news-
paper of general circulation of each county in which any part of a pro-
posed dredge material disposal site, channel alteration, or beneficial
use project would be located.

(c) The department also will:

(1) publish notice of the hearing in at least one edition of
the Texas Register; and

department any proposed disposal plans or beneficial use projects.

§2.357.  Preparation of Environmental Review Document and Public
Participation.

After a disposal plan or beneficial use project related to the GIWW has
been proposed, the department will assist with:

(1) the preparation of the environmental review document
by the U.S. Army Corps of Engineers under 42 U.S.C. §4321 et seq.
and applicable federal rules; and

(2) any public participation process conducted by the U.S.
Army Corps of Engineers.

$2.358.  Notification of and Assistance to Property Owners.
(a) Before a public hearing under §2.360 of this subchapter

(2) post notice of the hearing on the department's website.

(d) The department will display the U.S. Army Corps of En-
gineers' environmental documents and findings at the public hearing.

(e) Comments, testimony, or evidence may be given in person
or in writing during the public hearing or may be submitted in writing
to the department during the prescribed public comment period.

§2.361.  Commission approval.

(a) After a public hearing under §2.360 of this subchapter (re-
lating to Procedures for State Acquisition of Real Property), the com-
mission may approve and implement the proposed disposal plan, prop-
erty use as a dredged material placement area, or beneficial use project,
including the acquisition of real property, if it determines that the plan,

(relating to Procedures for State Acquisition of Real Property), the de-

property use, or project can be accomplished without an unjustifiable

partment will:

waste of publicly or privately owned natural resources or a permanent
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and substantial adverse impact on the environment, wildlife, or fish-
eries.

(b) To approve and implement a beneficial use project, in addi-
tion to the determination required under subsection (a) of this section,

(2) a map delineating the location of the beneficial use

project;
(3) aproposed project schedule that includes an anticipated
completion date;

the commission must determine that the project:

(1) is proposed by the U.S. Army Corps of Engineers;

(2) s for one or more beneficial use activities having a di-
rect relationship to the GIWW;

(3) has local support;

(4) is limited to a logical unit of work and capable of being
implemented and completed within a reasonable time as determined by
the department; and

(5) is consistent with the Texas Coastal Management Pro-

ram.

(c) Local support under subsection (b)(3) of this section is
shown by a resolution or other official document that is adopted or
approved by the governing body of the city or county with jurisdiction

(4) a detailed estimate of the project cost and an estimate
of each amount contributed to the project by the U.S. Army Corps of
Engineers and each other participating entity;

(5) aplan addressing the operations and maintenance of the
facility created by or benefiting from the beneficial use project; and

(6) existing documentation related to the operational and
environmental suitability of the project and existing results of field in-
vestigations, if available.

(¢) The commission may approve participation under this sec-
tion if it determines that the project:

(1) can be accomplished without:

(A) an unjustifiable waste of publicly or privately
owned natural resources; and

over the area in which the project is located or, if the project area is
located in more than one jurisdiction, by the governing body of the city
or county within which a majority of the area of the project is located,
with the adoption or approval occurring after that governing body
has consulted with the other jurisdictions. The jurisdiction of a city

(B) a permanent and substantial adverse impact on the
environment, wildlife, or fisheries; and

(2) will result in one or more beneficial use activities hav-
ing a direct relationship of function or impact to the GIWW.

is the area within the incorporated city limits and the extraterritorial
jurisdiction of the city. The jurisdiction of a county is the area within
the boundaries of the county that is not within the jurisdiction of the
cities located in the county.

§2.362.  Agreement to Participate in Beneficial Use Project.

If the commission approves the department's participation in a benefi-
cial use project, the commission will enter into an agreement with the
U.S. Department of the Army to participate in the cost of the project.

$§2.363.  Participation in Existing Beneficial Use Project.

(a) The department, with the commission's approval and in ac-
cordance with this section, may participate financially in an existing
beneficial use project.

(b) The U.S. Army Corps of Engineers will submit proposals
in writing to the executive director or the executive director's designee.
A proposal must include:

(1) a description of the beneficial use project and its bene-

fits;

§2.364.  Prohibition on Use of Funds.

Funds provided by the department under this subchapter may not be
used for maintenance or operation of a beneficial use project.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 26,
2023.

TRD-202303943

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: December 10, 2023
For further information, please call: (512) 486-5600
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 10. DEPARTMENT OF
INFORMATION RESOURCES

CHAPTER 202. INFORMATION SECURITY
STANDARDS

The Texas Department of Information Resources (department)
adopts amendments to 1 Texas Administrative Code Chapter
202, §§202.1, 202.5, 202.23, 202.27, 202.73, and 202.77, con-
cerning Information Security Standards. 1 Texas Administrative
Code §§202.1, 202.23, 202.27, 202.73, and 202.77 are adopted
without changes to the proposal as published in the September
8, 2023, issue of the Texas Register (48 TexReg 4937) and will
not be republished.

The department adopts §202.5 with nonsubstantive changes to
the rule as published in the September 8, 2023, issue of the
Texas Register (48 TexReg 4937) in response to comments re-
ceived from the public. This section will be republished.

The adopted rules apply to both state agencies and institutions
of higher education. Section 202.23 applies, in limited scope,
to local governments as defined by Texas Government Code §
2054.003(9).

Comments Received by the Department in Response to the Pro-
posed Rule

The department received comments in response to the proposed
amendments as discussed below.

A customer state agency recommended that the department up-
date the phrase "security incident," as found at §202.1(41), to
read as "reportable security incident" and update all references
of the term in 1 Texas Administrative Code Chapter 202 to re-
flect the new defined phrase. The department declines to make
a change to the proposed rule as a result of this comment as the
department only uses the defined phrase "security incident" to
reference incidents that must be reported to the department.

A vendor recommended that the department amend
§202.5(d)(1) to clarify how a vendor can indicate "compliance
with FedRAMP and StateRAMP authorizations in satisfaction
of the baselines established by subsection (a) once the
department receives evidence of compliance with these
programs." The vendor indicated that the proposed language
may lead the vendor community to believe that they must
attain both a FedRAMP and StateRAMP certifications to be
considered compliant with a corresponding TX-RAMP level.
DIR considered this comment and proposes the following
nonsubstantive amendment to the proposed language to clarify
the initial intent: "The department shall accept a vendor's
compliance with FedRAMP or StateRAMP authorizations in

satisfaction of the baselines established by subsection (a)
once the department receives evidence of compliance with the
respective program.”

A local government recommended that the department update
its requirements for local government reporting as found at
§202.23(e) to reflect that only "qualified and authorized person-
nel of" the entity be eligible to report a security incident; the
local government also requested that the department clarify the
48-hour notification timeline to indicate whether this represented
a contiguous 48 hours or two business days. The department
declines to make changes to the proposed rule as a result of
these comments as administrative rules are intended only to
establish the requirements with which local governments must
comply. Any entity subject to this rule section is responsible
for implementing its own unique organizational policies and
procedures to determine who may assess and report a security
incident and when they must report within the 48-hour deadline
established by statute and rule.

Department Description of Adopted Changes

The department adopts the amendment of the title of 1 TAC
Chapter 202, Subchapter A, to include "and Responsibilities" to
reflect the expansion of elements within Subchapter A outside of
definitions.

In §202.1, the department adopts amendments correcting cer-
tain grammatical errors within definitions used by 1 TAC Chapter
202. The department also adopts the revision of the definition for
"security incident" and the creation of the new definition for "local
government."

In §202.23, for state agencies, and §202.73, for institutions of
higher education, the department adopts amendments estab-
lishing the minimum requirements for an entity's biennial infor-
mation security assessment as well as the method and time by
which an entity must report its information security assessment
to all statutorily identified parties. In §202.23, specifically, the
department adopts the incorporation of reporting requirements
for local government security incidents as required by Senate
Bill 271 [88th Legislature (Regular)]. In addition, the department
adopts amendments incorporating statutory admonishments to
state agencies, local governments, and institutions of higher ed-
ucation on notifying the department of the conclusion of a se-
curity incident within 10 days after the eradication, closure, and
recovery from a security incident.

In §202.27, for state agencies, and §202.77, for institutions
of higher education, the department adopts amendments that
streamline the sections to include only those items that are spe-
cific to the type of entity to which the subchapter is applicable.

The department adopts a new section, §202.5, concern-
ing the Texas Risk and Authorization Management Program
(TX-RAMP). In this new section, the department consolidates
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department and vendor requirements within TX-RAMP that are
identical regardless of customer entity.

SUBCHAPTER A. DEFINITIONS AND
RESPONSIBILITIES
1 TAC §202.1, §202.5

The amendments are adopted pursuant to Texas Government
Code § 2054.052(a), which authorizes the department to adopt
rules as necessary to implement its responsibilities under Texas
Government Code Chapter 2054; Texas Government Code §
2054.0593(c) , which requires the department to adopt rules nec-
essary to implement and administer the Texas Risk and Manage-
ment Authorization Program; Senate Bill 271 [88th Legislative
Session (Regular)], which orders local government compliance
with all department rules relating to security incident reporting;
and Texas Government Code § 2054.515(c), which requires the
department to establish the requirements for the information se-
curity assessment and report in its administrative rules.

No other code, article, or statute is affected by this adoption.

$202.5. Texas Risk and Authorization Management Program Re-
sponsibilities and Mandatory Standards.

(a) Mandatory Standards for Cloud Computing Services Sub-
ject to the Texas Risk and Authorization Management Program.

(1) The department shall define mandatory standards for
Texas cloud computing services identified by subsection (a) of this sec-
tion in the program manual published on the department's website. Re-
visions to this document will be executed in compliance with subsec-
tion (d) of this section.

(2) The mandatory standards established by the department
shall include at least the below stated baseline standards for:

(A) TX-RAMP Level 1 Baseline - This baseline is re-
quired for cloud computing services that are subject to TX-RAMP cer-
tification and categorized by a state agency as Low Impact Information
Resources; and

(B) TX-RAMP Level 2 Baseline - This baseline is re-
quired for cloud computing services that are subject to TX-RAMP and
categorized by a state agency as Moderate or High Impact Information
Resources.

(3) The department shall establish the categories and char-
acteristics of cloud computing services that are subject to TX-RAMP
requirements in the program manual published on the department's
website pursuant to subsection (a)(1).

(b) Responsibilities of Cloud Computing Service Vendors:

(1) To be certified under TX-RAMP, a cloud computing
service vendor shall:

(A) Provide evidence of compliance with TX-RAMP
requirements for the cloud computing service as detailed by the pro-
gram manual; and

(B) Demonstrate continuous compliance in accordance
with the program manual.

(2) Primary contracting vendors who provide or sell cloud
computing services subject to TX-RAMP, including resellers who pro-
vide or sell these services, shall present evidence of certification of
the cloud computing service being sold to the state agency or insti-
tution of higher education in accordance with the program manual.
Such certification is required for all cloud computing services subject
to TX-RAMP being provided through the contract or in furtherance

of the contract, including services provided through subcontractors or
third-party providers.

(3) Subcontractors or third-party providers responsible
solely for servicing or supporting a cloud computing service provided
by another vendor shall not be required to provide evidence of certi-
fication.

(c) Responsibilities of the Department:

(1) Prior to publishing new or revised program standards as
required by subsections (a) - (b) of this section, the department shall:

(A) solicit comment through the department's elec-
tronic communications channels for the proposed standards to be
changed from the Information Resources Managers and Information
Security Officers of state agencies and institutions of higher education
and ITCHE; and

(B) after reviewing the comments provided, present the
proposed program manual to the department's Board and obtain ap-
proval from the Board for publication.

(2) The department shall:

(A) perform assessments to certify cloud computing
services provided by cloud computing vendors; and

(B) publish on the department's website the list of cloud
computing products certified under TX-RAMP.

(d) Acceptance of External Assessments.

(1) The department shall accept a vendor's compliance with
FedRAMP or StateRAMP authorizations in satisfaction of the base-
lines established by subsection (a) once the department receives evi-
dence of compliance with the respective program.

(2) At the department's discretion, another state's risk and
authorization management program certification may be accepted in
satisfaction of the baselines established by subsection (a) once certifi-
cation is demonstrated by the vendor in alignment with program man-
ual standards.

(3) At the department's discretion, the department may al-
low a third-party security assessment or third-party audit to satisfy cer-
tain mandatory program standards. A vendor may demonstrate satis-
faction of certain mandatory program standards by submitting a third-
party security assessment or third-party audit that the department has
authorized to align with and satisfy these standards.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,

2023.

TRD-202303993

Joshua R. Godbey

General Counsel

Department of Information Resources

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-4531

¢ ¢ ¢

SUBCHAPTER B. INFORMATION SECURITY
STANDARDS FOR STATE AGENCIES
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1 TAC §202.23, §202.27

The amendments are adopted pursuant to Texas Government
Code § 2054.052(a), which authorizes the department to adopt
rules as necessary to implement its responsibilities under Texas
Government Code Chapter 2054; Texas Government Code §
2054.0593(c) , which requires the department to adopt rules nec-
essary to implement and administer the Texas Risk and Manage-
ment Authorization Program; Senate Bill 271 [88th Legislative
Session (Regular)], which orders local government compliance
with all department rules relating to security incident reporting;
and Texas Government Code § 2054.515(c), which requires the
department to establish the requirements for the information se-
curity assessment and report in its administrative rules.

No other code, article, or statute is affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303994

Joshua R. Godbey

General Counsel

Department of Information Resources

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-4531

¢ ¢ ¢

SUBCHAPTER C. INFORMATION SECURITY
STANDARDS FOR INSTITUTIONS OF HIGHER
EDUCATION

1 TAC §202.73, §202.77

The amendments are adopted pursuant to Texas Government
Code § 2054.052(a), which authorizes the department to adopt
rules as necessary to implement its responsibilities under Texas
Government Code Chapter 2054; Texas Government Code §
2054.0593(c) , which requires the department to adopt rules nec-
essary to implement and administer the Texas Risk and Manage-
ment Authorization Program; Senate Bill 271 [88th Legislative
Session (Regular)], which orders local government compliance
with all department rules relating to security incident reporting;
and Texas Government Code § 2054.515(c), which requires the
department to establish the requirements for the information se-
curity assessment and report in its administrative rules.

No other code, article, or statute is affected by this adoption.
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303995

Joshua R. Godbey

General Counsel

Department of Information Resources

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-4531

¢ ¢ ¢

CHAPTER 218. DATA GOVERNANCE AND
MANAGEMENT

The Texas Department of Information Resources (department)
adopts 1 Texas Administrative Code (TAC) Chapter 218, Sub-
chapter A, §§218.1 - 218.3, Subchapter B, §218.10, and Sub-
chapter C, §218.20, without changes to the proposal as pub-
lished in the September 8, 2023, edition of the Texas Register
(48 TexReg 4946). These will not be republished.

The adopted rules apply to state agencies and institutions of
higher education.

Comments Received by the Department

The department received no comments in response to the pro-
posed rule.

Description of Adopted Changes

Within Subchapter A, the department adopts §§218.1 - 218.3,
which introduce specialized definitions required by the rule, in-
cluding the terms "data governance program," "data manage-
ment officer," and "data maturity assessement," and define "state
agencies" and "institutions of higher education."

The department adopts subchapter B, §218.20, for state agen-
cies, and subchapter C, §218.30, for institutions of higher educa-
tion, which establish the minimum requirements that an entity's
information security assessment of its data governance program
as required by Texas Government Code § 2054.515(a)(2) must
meet to be considered compliant with statutory requirements. In
§218.30, the department also adopts clarification that the data
maturity assessment is considered a statutory component of the
information security assessment, which is an information secu-
rity standard, and, as such, public junior colleges must com-
ply with this requirement subject to Texas Government Code §
2054.0075.

SUBCHAPTER A. DEFINITIONS
1 TAC §§218.1 - 218.3

The rules are adopted pursuant to Texas Government Code §
2054.052(a), which authorizes the department to adopt rules as
necessary to implement its responsibilities under Texas Gov-
ernment Code Chapter 2054, and Texas Government Code §
2054.515(a)(2), which admonishes the department to establish
the data maturity assessment requirements by rule.

No other code, article, or statute is affected by this adoption.
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303996

ADOPTED RULES November 10, 2023 48 TexReg 6581



Joshua R. Godbey

General Counsel

Department of Information Resources

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-4531

¢ ¢ ¢

SUBCHAPTER B. DATA GOVERNANCE AND
MANAGEMENT FOR STATE AGENCIES
1 TAC §218.10

The rules are adopted pursuant to Texas Government Code §
2054.052(a), which authorizes the department to adopt rules as
necessary to implement its responsibilities under Texas Gov-
ernment Code Chapter 2054, and Texas Government Code §
2054.515(a)(2), which admonishes the department to establish
the data maturity assessment requirements by rule.

No other code, article, or statute is affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,

2023.

TRD-202303997

Joshua R. Godbey

General Counsel

Department of Information Resources

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-4531

¢ ¢ ¢

SUBCHAPTER C. DATA GOVERNANCE
AND MANAGEMENT FOR INSTITUTIONS OF
HIGHER EDUCATION

1 TAC §218.20

The rules are adopted pursuant to Texas Government Code §
2054.052(a), which authorizes the department to adopt rules as
necessary to implement its responsibilities under Texas Gov-
ernment Code Chapter 2054, and Texas Government Code §
2054.515(a)(2), which admonishes the department to establish
the data maturity assessment requirements by rule.

No other code, article, or statute is affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303998

Joshua R. Godbey

General Counsel

Department of Information Resources

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 475-4531

¢ L4 ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 4. PRESCRIBED BURNING BOARD
ENFORCEMENT PROGRAM

SUBCHAPTER A. ENFORCEMENT,
INVESTIGATION, PENALTIES AND
PROCEDURES

4 TAC §§4.1 - 4.7

The Texas Department of Agriculture (Department) adopts the
repeal of Texas Administrative Code, Title 4, Part 1, Chapter 4,
§84.1 - 4.7. The repeal is adopted without changes to the pro-
posed text as published in the July 14, 2023, issue of the Texas
Register (48 TexReg 3793) and will not be republished.

The Department identified the need for the repeal of Chapter 4
during its rule review conducted pursuant to Texas Government
Code, §2001.039, the adoption of which can be found in the Re-
view of Agency Rules section of the July 14, 2023 issue of the
Texas Register (48 TexReg 3929).

The repeal of §4.1, concerning Definitions, is adopted because
the repeal of the other rules within Chapter 4 renders these def-
initions unnecessary.

The repeal of §4.2 is adopted because Section 41 of Senate
Bill 703 (SB 703), 87th Legislature, Regular Session (2021)
amended §153.102(b) of the Texas Natural Resources Code to
transfer mandatory rulemaking authority requiring a schedule
of disciplinary sanctions from the Department to the Prescribed
Burning Board.

The repeal of §4.3 is adopted because this rule restates the
statutory requirements of Texas Natural Resources Code,
§153.101 concerning how the Department receives and pro-
cesses complaints concerning certified and insured prescribed
burn managers.

The repeal of §4.4 is adopted due to a lack of business necessity
as Texas Natural Resources Code, Chapter 153, Subchapter D
governs the Department's duties and authority concerning com-
plaints, enforcement, and penalties.

The repeal of §4.5 and §4.6 is adopted because the sections du-
plicate statutory provisions and provide unnecessary cross ref-
erences to other rules.

The repeal of §4.7 is adopted due to a lack of business necessity
because its provisions are redundant and restate Department
policy.

The Department received no comments on the proposed repeal
of this chapter.
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The repeal is adopted under Section 12.016 of the Texas Agri-
culture Code (Code), which provides that the Department may
adopt rules as necessary for the administration of its powers and
duties under the Code.

Texas Agriculture Code, Chapter 12 and Texas Natural Re-
sources Code, Chapter 153 are affected by the adopted repeals.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 24,
2023.

TRD-202303905

Susan Maldonado

General Counsel

Texas Department of Agriculture

Effective date: November 13, 2023

Proposal publication date: July 14, 2023

For further information, please call: (512) 463-6591

¢ ¢ ¢

PART 13. PRESCRIBED BURNING

BOARD

CHAPTER 231. SCHEDULE OF
DISCIPLINARY SANCTIONS
4 TAC §231.1

The Texas Prescribed Burning Board (Board), a semi-indepen-
dent board administratively attached to the Texas Department
of Agriculture (Department), adopts new Texas Administrative
Code, Title 4, Part 13, Chapter 231, §231.1, concerning Sched-
ule of Disciplinary Sanctions.

The rule is adopted without changes to the proposed text as
published in the July 14, 2023, issue of the Texas Register (48
TexReg 3794) and will not be republished.

The Department and Board identified the need for the new rule
during its rule review of Texas Administrative Code, Title 1, Part
1, Chapter 4, conducted pursuant to Texas Government Code,
§2001.039, the adoption for which can be found in the Review
of Agency Rules section of the July 14, 2023, issue of the Texas
Register (47 TexReg 3929).

Section 41 of Senate Bill 703, 87th Legislature, Regular Ses-
sion (2021) amended §153.102(b), Texas Natural Resources
Code and transferred mandatory rulemaking authority requiring
a schedule of disciplinary sanctions from the Department to
the Board. The adopted schedule of disciplinary sanctions is
identical to the one proposed by the Board and substantially the
same as the schedule previously adopted by the Department
at former 4 Texas Administrative Code §4.2. A repeal of that
Department rule is adopted has been filed on this same date
and will be published in this same issue of the Texas Register.

The rule is adopted under Texas Natural Resources Code,
§153.102, which provides the Board, by rule, shall adopt a
schedule of the disciplinary sanctions that the Department shall
impose under Texas Natural Resources Code, Chapter 153.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 24,
2023.

TRD-202303908

Susan Maldonado

General Counsel

Prescribed Burning Board

Effective date: November 13, 2023

Proposal publication date: July 14, 2023

For further information, please call: (512) 463-6591

¢ L4 ¢
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 2. RESIDENTIAL MORTGAGE
LOAN ORIGINATORS REGULATED BY
THE OFFICE OF CONSUMER CREDIT
COMMISSIONER

SUBCHAPTER A. APPLICATION
PROCEDURES

7 TAC §2.108

The Finance Commission of Texas (commission) adopts amend-
ments to §2.108 (relating to Military Licensing) in 7 TAC Chapter
2, concerning Residential Mortgage Loan Originators Regulated
by the Office of Consumer Credit Commissioner. The commis-
sion adopts the amendments to §2.108 without changes to the
proposed text as published in the September 1, 2023, issue of
the Texas Register (48 TexReg 4729).The rule will not be repub-
lished.

The rules in 7 TAC Chapter 2 govern residential mortgage loan
originators (RMLOs) licensed by the Office of Consumer Credit
Commissioner (OCCC) under Texas Finance Code, Chapter
180. In general, the purpose of the adopted rule changes is to
specify RMLO licensing requirements for military service mem-
bers, military veterans, and military spouses, in accordance with
Chapter 55 of the Texas Occupations Code, as amended by SB
422 (2023).

The OCCC distributed an early precomment draft of proposed
changes to interested stakeholders for review, and then held a
stakeholder meeting and webinar regarding the rule changes.
The OCCC did not receive any informal precomments on the
rule text draft.

Chapter 55 of the Texas Occupations Code describes licens-
ing requirements for military service members, military veterans,
and military spouses. Chapter 55 applies to licenses that "must
be obtained by an individual to engage in a particular business."
Tex. Occ. Code §55.001(3). Chapter 55 includes an expedited
license application procedure for certain previously licensed in-
dividuals, and authorizes certain individuals licensed in other ju-
risdictions to engage in licensed occupations in Texas. SB 422,
which the Texas Legislature passed in 2023, amends various

ADOPTED RULES November 10, 2023 48 TexReg 6583



provisions in Chapter 55. Specifically, SB 422 amends Texas
Occupations Code, §55.0041 to extend recognition of licenses
in other jurisdictions to military service members, and to spec-
ify a 30-day period for an agency to verify that a qualifying mili-
tary service member or spouse is licensed in good standing with
another jurisdiction. SB 422 also amends Texas Occupations
Code, §55.005 to specify that agencies will review certain license
applications from qualifying military service members, veterans,
and spouses within 30 days after the agency received a com-
plete application. SB 422 went into effect on September 1, 2023.

The amendments to §2.108 implement SB 422's statutory
changes for RMLOs licensed by the OCCC. Amendments to
§2.108(d) specify that the OCCC will process an RMLO license
application no later than 30 days after receiving a complete
license application from a qualifying applicant who is a military
service member, military veteran, or military spouse. These
changes implement SB 422's amendments to Texas Occupa-
tions Code, §55.005(a). Amendments throughout §2.108(e)
specify that the authorization to engage in business in Texas
applies to military service members, and that the OCCC will
review information in NMLS (the nationwide system for licensing
RMLOs) no later than the 30th day after the military service
member or military spouse submits required information. These
changes implement SB 422's amendments to Texas Occupa-
tions Code, §55.0041.

The commission received no official comments on the proposed
amendments.

The rule amendments are adopted under Texas Occupations
Code, §55.004 and §55.0041 (as amended by SB 422), which
authorize a state agency to adopt rules implementing require-
ments of Chapter 55 of the Texas Occupations Code. In addi-
tion, Texas Finance Code, §180.004 authorizes the commission
to implement rules to comply with Texas Finance Code, Chapter
180.

The statutory provisions affected by the adoption are contained
in Texas Occupations Code, Chapter 55 and Texas Finance
Code, Chapter 180.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303952

Matthew Nance

General Counsel

Finance Commission of Texas

Effective date: November 16, 2023

Proposal publication date: September 1, 2023

For further information, please call: (512) 936-7659

¢ ¢ ¢

PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 33.
BUSINESSES
7 TAC §§33.3, 33.4, 33.13, 33.23, 33.37, 33.54

MONEY SERVICES

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
the repeal of §33.3, concerning how to claim an exclusion from
licensing as an agent for a federally insured financial institution
or a foreign bank branch or agency; §33.4 concerning payment
processors; §33.13, concerning how to obtain a new license and
what deadlines are associated with applications; §33.23, con-
cerning additional provisions that apply to permissible invest-
ments; §33.37, concerning receipts issued relating to money
transmission transactions; and §33.54, concerning an exemp-
tion from licensure for securities dealers and agents. The re-
peals are adopted without changes to the proposed text as pub-
lished in the September 1, 2023, issue of the Texas Register (48
TexReg 4730). The repealed sections will not be republished.

The repeals arise from the passage of Senate Bill 895, spon-
sored by Senator Nathan Johnson, during the 88th legislative
session and provide clarity and update statutory citations. Effec-
tive September 1, 2023, Senate Bill 895 repealed Chapter 151
of the Texas Finance Code (Finance Code) and added Chapter
152 relating to the regulation of money services businesses.

Section 33.3 is repealed because it is as an outdated guideline
for claiming an exclusion from licensing that is defined in statute.

Sections 33.4, 33.13, 33.23, 33.37, and 33.54 are repealed as
the provisions of the rules were incorporated in the statutory lan-
guage of Finance Code, Chapter 152 and are therefore redun-
dant.

The department received no comments regarding the proposed
repeals.

The repeals are adopted under Finance Code, §152.052 which
authorizes the commission to adopt rules to administer and en-
force Finance Code, Chapter 152.

No statutes are affected by the repeals.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303988

Marcus Adams

Acting General Counsel

Texas Department of Banking

Effective date: November 16, 2023

Proposal publication date: September 1, 2023

For further information, please call: (512) 475-1382

¢ ¢ ¢

7 TAC §§33.7, 33.15, 33.27, 33.30, 33.31, 33.33, 33.35, 33.51
- 33.53

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
amendments to §33.7, concerning how to obtain an exemption
from licensing related to exchanging currency in connection with
retail, wholesale or service transactions; §33.15, concerning the
options available when the department does not comply with
new license application processing times; §33.27, concerning
fees to obtain and maintain a license; §33.30, concerning a
notice of cybersecurity incident; §33.31, concerning records
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relating to currency exchange transactions; §33.33, concerning
receipts issued relating to currency exchange transactions;
§33.35, concerning records relating to money transmission
transactions; §33.51, concerning providing information to cus-
tomers on how to file a complaint; §33.52, concerning notice
relating to authorized delegates; and §33.53, concerning an ex-
emption from licensure for debt management service providers.
These amendments are adopted without changes to the pro-
posed text as published in the September 1, 2023 issue of the
Texas Register (48 TexReg 4731). The amended rules will not
be republished.

The adopted amendments arise from the passage of Senate Bill
895, sponsored by Senator Nathan Johnson, during the 88th leg-
islative session and provide clarity and update statutory citations.
Effective September 1, 2023, Senate Bill 895 repealed Chap-
ter 151 of the Texas Finance Code (Finance Code) and added
Chapter 152 relating to the regulation of money services busi-
nesses.

The adopted amendments to §§33.7, 33.15, 33.27, 33.30, 33.31,
33.33, 33.35, and 33.51 - 33.53 update existing citations to ref-
erence Chapter 152 of the Finance Code.

The department received no comments regarding the proposed
amendments.

The amendments are adopted pursuant to Finance Code,
§152.052 which authorizes the commission to adopt rules to
administer and enforce Finance Code, Chapter 152.

Finance Code §§ 152.003, 152.056, 152.057, 152.102, 152.106,
152.107, 152.207, 152.253, and 152.303 are affected by the
adopted amended sections.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303989

Marcus Adams

Acting General Counsel

Texas Department of Banking

Effective date: November 16, 2023

Proposal publication date: September 1, 2023

For further information, please call: (512) 475-1382

¢ ¢ ¢
PART 4. DEPARTMENT OF SAVINGS
AND MORTGAGE LENDING

CHAPTER 81. MORTGAGE BANKERS
AND RESIDENTIAL MORTGAGE LOAN
ORIGINATORS

SUBCHAPTER B. LICENSING OF
INDIVIDUAL ORIGINATORS

7 TAC §81.103

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (department),

adopts amendments to 7 TAC Chapter 81, §81.103, concerning
Licensing of Military Service Members, Military Veterans, and
Military Spouses. The commission's proposal was published in
the September 1, 2023, issue of the Texas Register (48 TexReg
4735). The rule is adopted without changes to the published text
and will not be republished.

Explanation of and Justification for the Rule

Preexisting §81.103 specifies licensing requirements for military
service members, military veterans, and military spouses apply-
ing for an individual residential mortgage loan originator (RMLO)
license, in accordance with Occupations Code Chapter 55.

Changes Concerning Implementation of SB422

Senate Bill 422 (SB422) was enacted during the 88th Legisla-
ture, Regular Session (2023) and became effective September
1, 2023. SB422 amended Occupations Code Chapter 55. The
rule changes are designed to implement the requirements of
SB422. The adopted rule: (i) amends preexisting §81.103(d)
to specify that the department will process an RMLO applica-
tion from a military service member, military veteran, or military
spouse on or before 30 days after the date the license application
and request for expedited review are received; and (ii) amends
preexisting §81.103(e) to specify that the subsection applies to
military service members.

Changes Concerning Request for Expedited Review

In order for the department to have notice of an applicant's mil-
itary-related status and for the department to receive documen-
tation to verify such status, the adopted rule amends preexist-
ing §81.103(d) to specify that a military service member, military
veteran, or military spouse seeking expedited review of his or
her application must make a written request on the appropriate
form and provide supporting documentation concerning his or
her status as a military service member, military veteran, or mil-
itary spouse.

Other Modernization and Update Changes

The adopted rule makes changes to modernize and update the
rule, including: adding and replacing language for clarity and
improve readability; removing unnecessary or duplicative provi-
sions; and updating terminology.

Summary of Public Comments

Publication of the commission's proposal recited a deadline of 30
days to receive public comments. No comments were received.

Statutory Authority

The rule is adopted under the authority of Finance Code
§158.023, authorizing the commission to adopt rules necessary
to implement or fulfill the purposes of Finance Code Chapter
157, and as required to carry out the intentions of the Federal
Secure and Fair Enforcement for Mortgage Licensing Act of
2008 (12 U.S.C. §§5101-5117). 7 TAC §81.103 is also adopted
under the authority of, and to implement, Occupations Code
Chapter 53, Subchapter D.

The adopted rule affects the statutes contained in Finance Code
Chapter 157, the Mortgage Banker Registration and Residential
Mortgage Loan Originator Act, and Chapter 180, the Texas Se-
cure and Fair Enforcement for Mortgage Licensing Act of 2009.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
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Filed with the Office of the Secretary of State on October 30,
2023.

TRD-202303999

lain A. Berry

General Counsel

Department of Savings and Mortgage Lending
Effective date: November 19, 2023

Proposal publication date: September 1, 2023

For further information, please call: (512) 475-1535

¢ ¢ ¢

PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 85. PAWNSHOPS AND CRAFTED
PRECIOUS METAL DEALERS

SUBCHAPTER A. RULES OF OPERATION
FOR PAWNSHOPS

DIVISION 3.  PAWNSHOP EMPLOYEE
LICENSE

7 TAC §85.309

The Finance Commission of Texas (commission) adopts
amendments to §85.309 (relating to Military Licensing) in 7
TAC Chapter 85, Subchapter A, concerning Rules of Operation
for Pawnshops. The commission adopts the amendments to
§85.309 without changes to the proposed text as published in
the September 1, 2023, issue of the Texas Register (48 TexReg
4737). The rule will not be republished.

The rules in 7 TAC Chapter 85, Subchapter A govern pawn-
shops and pawnshop employees licensed by the Office of
Consumer Credit Commissioner (OCCC) under Texas Finance
Code, Chapter 371. In general, the purpose of the adopted
rule changes is to specify pawnshop employee licensing re-
quirements for military service members, military veterans, and
military spouses, in accordance with Chapter 55 of the Texas
Occupations Code, as amended by SB 422 (2023).

The OCCC distributed an early precomment draft of proposed
changes to interested stakeholders for review, and then held a
stakeholder meeting and webinar regarding the rule changes.
The OCCC did not receive any informal precomments on the
rule text draft.

Chapter 55 of the Texas Occupations Code describes licens-
ing requirements for military service members, military veterans,
and military spouses. Chapter 55 applies to licenses that "must
be obtained by an individual to engage in a particular business."
Tex. Occ. Code §55.001(3). Chapter 55 includes an expedited
license application procedure for certain previously licensed in-
dividuals, and authorizes certain individuals licensed in other ju-
risdictions to engage in licensed occupations in Texas. SB 422,
which the Texas Legislature passed in 2023, amends various
provisions in Chapter 55. Specifically, SB 422 amends Texas
Occupations Code, §55.0041 to extend recognition of licenses
in other jurisdictions to military service members, and to spec-
ify a 30-day period for an agency to verify that a qualifying mili-
tary service member or spouse is licensed in good standing with

another jurisdiction. SB 422 also amends Texas Occupations
Code, §55.005 to specify that agencies will review certain license
applications from qualifying military service members, veterans,
and spouses within 30 days after the agency received a com-
plete application. SB 422 went into effect on September 1, 2023.

The amendments to §85.309 implement SB 422's statutory
changes for pawnshop employees licensed by the OCCC.
Amendments to §85.309(d) specify that the OCCC will process
a pawnshop employee license application no later than 30 days
after receiving a complete license application from a qualifying
applicant who is a military service member, military veteran, or
military spouse. These changes implement SB 422's amend-
ments to Texas Occupations Code, §55.005(a). Amendments
throughout §85.309(e) specify that the authorization to engage
in business in Texas applies to military service members, and
that the OCCC will send a request for records to the appropriate
licensing authority no later than the 30th day after the military
service member or military spouse submits required information.
These changes implement SB 422's amendments to Texas
Occupations Code, §55.0041.

The commission received no official comments on the proposed
amendments.

The rule amendments are adopted under Texas Occupations
Code, §55.004 and §55.0041 (as amended by SB 422), which
authorize a state agency to adopt rules implementing require-
ments of Chapter 55 of the Texas Occupations Code. The rule
amendments are also adopted under Texas Finance Code,
§371.006, which authorizes the commission to adopt rules to
enforce Texas Finance Code, Chapter 371. In addition, Texas
Finance Code, §11.304 authorizes the commission to adopt
rules necessary to supervise the OCCC and ensure compliance
with Texas Finance Code, Chapter 14 and Title 4.

The statutory provisions affected by the adoption are contained
in Texas Occupations Code, Chapter 55 and Texas Finance
Code, Chapter 371.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303949

Matthew Nance

General Counsel

Office of Consumer Credit Commissioner

Effective date: November 16, 2023

Proposal publication date: September 1, 2023

For further information, please call: (512) 936-7660

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 10. UNIFORM MULTIFAMILY
RULES
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SUBCHAPTER G. AFFIRMATIVE
MARKETING REQUIREMENTS AND
WRITTEN POLICIES AND PROCEDURE
10 TAC §§10.800 - 10.803

The Texas Department of Housing and Community Affairs (the
Department) adopts the repeal of 10 TAC Chapter 10, Subchap-
ter G, Affirmative Marketing Requirements and Written Policies
and Procedures without changes to the proposed text as pub-
lished in the August 11, 2023, issue of the Texas Register (48
TexReg 4361). The purpose of the repeal is to remove outdated
language while adopting a new updated rule under separate ac-
tion. The rules will not be republished.

The Department has analyzed this rulemaking and the analysis
is described below for each category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

1. Bobby Wilkinson, Executive Director, has determined that,
for the first five years the repeal would be in effect, the repeal
does not create or eliminate a government program. This repeal
and simultaneous readoption provides for an assurance that Fair
Housing requirements relating to Affirmative Marketing and Writ-
ten Policies and Procedures for Multifamily Activities are clearly
relayed to participating properties in the Department's portfolio.

2. The repeal does not require a change in work that will require
the creation of new employee positions, nor is the repeal signifi-
cant enough to reduce work load to a degree that eliminates any
existing employee positions.

3. The repeal does not require additional future legislative ap-
propriations.

4. The repeal does not result in an increase in fees paid to the
Department nor in a decrease in fees paid to the Department.

5. The repeal is not creating a new regulation, except that it
is being replaced by a new rule simultaneously to provide for
revisions.

6. The action will repeal an existing regulation, but is associated
with simultaneous readoption making changes to provide for re-
visions to an existing activity.

7. The repeal will not increase nor decrease the number of indi-
viduals subject to the rule's applicability.

8. The repeal will not negatively nor positively affect this state's
economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has evaluated this repeal and determined the
repeal will not create an economic effect on small or micro-busi-
nesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The repeal does not contemplate
nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).

The Department has evaluated the repeal as to its possible ef-
fects on local economies and has determined that for the first
five years the repeal will be in effect there will be no economic
effect on local employment; therefore no local employment im-
pact statement is required to be prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the repeal is in effect, the public
benefit anticipated as a result of the repeal would be an elimina-
tion of an outdated rule while adopting a new updated rule with
increased clarity under separate action. There will be no eco-
nomic costs to individuals required to comply with the repealed
sections.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the repeal is in effect, enforcing
or administering the repeal does not have any foreseeable
implications related to costs or revenues of the state or local
governments.

SUMMARY OF PUBLIC COMMENT. The public comment period
for the Proposed Repeal was held August 11, 2023, to Septem-
ber 11, 2023. No comments were received for the Proposed
Repeal.

STATUTORY AUTHORITY. The rule action is adopted pursuant
to Tex. Gov't Code, §2306.053, which authorizes the Depart-
ment to adopt rules.

Except as described herein the adopted repeal affects no other
code, article, or statute.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303964

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Effective date: November 16, 2023

Proposal publication date: August 11, 2023

For further information, please call: (512) 475-3959

¢ ¢ ¢
10 TAC §§10.800 - 10.803

The Texas Department of Housing and Community Affairs (the
Department) adopts new 10 TAC Chapter 10, Subchapter G,
Affirmative Marketing Requirements and Written Policies and
Procedures, §§10.800 - 10.803. Sections 10.800, 10.801, and
10.803 are adopted without changes as published in the August
11, 2023, issue of the Texas Register (48 TexReg 4362) and will
not be republished. Section 10.802 is adopted with changes and
the rule will be republished. The purpose of the new section is
to remove outdated language while adopting a new updated rule
under separate action.

The Department has analyzed this rulemaking and the analysis
is described below for each category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221.

ADOPTED RULES November 10, 2023 48 TexReg 6587



1. Bobby Wilkinson, Executive Director, has determined that,
for the first five years the new rule will be in effect, the new rule
does not create or eliminate a government program. This rule
provides for an assurance that Fair Housing requirements relat-
ing to Affirmative Marketing and Written Policies and Procedures
for Multifamily Activities are clearly relayed to participating prop-
erties in the Department's portfolio.

2. The new rule does not require a change in work that will re-
quire the creation of new employee positions, nor are the rule
changes significant enough to reduce work load to a degree that
eliminates any existing employee positions.

3. The new rule does not require additional future legislative
appropriations.

4. The new rule does not result in an increase in fees paid to the
Department nor in a decrease in fees paid to the Department.

5. The new rule is not creating a new regulation.

6. The new rule will not expand, limit, or repeal an existing reg-
ulation.

7. The new rule will not increase nor decrease the number of
individuals subject to the rule's applicability.

8. The new rule will not negatively nor positively affect this state's
economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has determined that because the rule applies
to existing multifamily developments, there will be no economic
effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX.
GOV'T CODE §2007.043. The new rule does not contemplate
nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED
BY TEX. GOV'T CODE §2001.024(a)(6).

The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first
five years the rule will be in effect there will be no economic ef-
fect on local employment; therefore no local employment impact
statement is required to be prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for
each year of the first five years the new sections are in effect, the
public benefit anticipated as a result of the new sections would be
an elimination of an outdated rule while adopting a new updated
rule under separate action. There will be no economic costs to
individuals required to comply with the new sections.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(4). Mr. Wilkinson also has determined that for
each year of the first five years the new sections are in effect,
enforcing or administering the new sections does not have any
foreseeable implications related to costs or revenues of the
state or local governments.

SUMMARY OF PUBLIC COMMENT. The Department accepted
public comment between August 11, 2023 and September 11,
2023. Comments regarding the proposed new rule were ac-
cepted in writing and by e-mail with comment received from:

(1) Sidney Beaty of Texas Housers. The Department wishes to
thank Texas Housers for the time and effort expended to provide
constructive comment on 10 TAC Chapter 10 Subchapter G re-
lating to affirmative marketing plans and tenant selection criteria.
Staff at TDHCA have taken these comments into consideration
and provide the following responses.

§10.801. Affirmative Marketing Requirements
§10.801(d)(2)
COMMENT SUMMARY:

Commenter recommends amending this section to include
advertising requirements related to the following property
and neighborhood characteristics: Relevant school perfor-
mance; Proximity to, among other amenities and services,
grocery stores and public transportation; Contact information for
churches and neighborhood organizations.

Commenter suggested an alternative approach would be to re-
quire owners to submit the above stated information with their
affirmative marketing plans whereby the Department would then
list it on the Department's Vacancy Clearinghouse.

STAFF RESPONSE:

Staff agrees that prospective tenants of affordable housing would
benefit from information regarding local amenities and services.
Staff also believes that the requirement to identify community
contacts for least likely to apply populations, found in 10 TAC
10.801(d)(1) addresses the third item, contact information for
neighborhood organizations. Staff has concerns that identify-
ing churches in rule as a requirement may open up possible Fair
Housing Act liabilities for properties who, in an attempt to sat-
isfy TDHCA rules, may incidentally provide information to some
groups (in this case, religions, a protected class under the Fair
Housing Act) and not to others.

While staff agrees that additional information about opportuni-
ties proximate to housing is useful for tenants and applicants,
TDHCA believes that making the provision of this information,
which is fluid by its nature, is both burdensome to properties and
is outside the scope of the spirit of affirmative marketing, as well
as outside the scope of the rule itself.

No changes to the rule will be made as a result of this comment.
However, staff will investigate the possibility of providing an up-
dated resource link off the Vacancy Clearinghouse to facilitate
locating neighborhood characteristics.

§10.801(d)(2)(C)
COMMENT SUMMARY:

Commenter recommends amending Limited English Proficiency
(LEP) and language requirements as they feel the current lan-
guage is too vague and needs clarification. Further the com-
menter suggests that the language of the rule should be changed
to provide greater emphasis on language access.

STAFF RESPONSE:

Staff has reviewed the rule language and does not agree with the
commenter's characterization of the rule as not being specific in
its LEP requirements. The rule specifically requires marketing
materials to have contact information for the property in both
English and Spanish and also indicates that other languages
may be required as indicated by the Development's language
access plan. Staff also believes that compliance with language
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access requirements is outside of the scope of the affirmative
marketing plan.

STAFF RESPONSE: Staff appreciates this comment. No
changes have been made as a result of this comment.

§10.802(a)(3)
COMMENT SUMMARY:

Commenter recommends that the rule include additional require-
ments for notifying tenants when a change is made to a De-
velopment's written policies and procedures. Staff agree with
this comment and believes the notification process can be en-
hanced to include stronger requirements for notifications of pol-
icy changes to tenants.

STAFF RESPONSE:

Changes have been made to this rule as a result of this comment
to clarify and strengthen the notification process in 10.802(a)(3)

STATUTORY AUTHORITY. The rule action is adopted pursuant
to Tex. Gov't Code, §2306.053, which authorizes the Depart-
ment to adopt rules.

Except as described herein the new sections affect no other
code, article, or statute.

§10.802.  Written Policies and Procedures.

(a) The purpose of this section is to outline the policies and/or
procedures of the Department (also called tenant section criteria) that
are required to have written documentation. If an Owner fails to have
such Written Policies and Procedures, or fails to follow their Written
Policies and Procedures it will be handled as an Event of Noncom-
pliance as further provided in §10.803 of this subchapter (relating to
Compliance and Events of Noncompliance).

(1) Owners must inform applicants/tenants in writing, at
the time of application, or at the time of other actions described in
this section, that such policies/procedures as described in this section
are available, and that the Owner will provide copies upon request to
applicants/tenants or their representatives.

(2) The Owner must have all policies and related documen-
tation required by this section and the TDHCA form based on HUD
form 5380 "Notice of Occupancy Rights under the Violence Against
Women Act" and the HUD form 5382 "Certification of Domestic Vio-
lence, Dating Violence, Sexual Assault, or Stalking and Alternate Doc-
umentation" available in the leasing office and anywhere else where ap-
plications are taken; Developments that accept electronic applications
must maintain on their website these Written Policies and Procedures
and the same noted forms.

(3) All policies must have an effective date. Any changes
made to the policies require a new effective date, and a notice regarding
the availability of new policies must be communicated to tenants in
writing. Acceptable forms of notification in writing are:

(A) Written notice to each household through an active
communications portal or online rental payment portal, if either are
used at the Development;

(B) written notice via hard copy placed on the door to
each occupied Unit;

(C) anotice online on the Development's website, if the
Development has one; or

(D) ahard copy notice posted in the leasing office's pub-
lic area for at least 30 calendar days.

(4) In general, policies addressing credit, criminal history,
and occupancy standards cannot be applied retroactively. Tenants who
already reside in the Development or applicants on the waitlist at the
time new or revised tenant selection criteria are applied, and who are
otherwise in good standing under the lease or waitlist, must not receive
notices of termination or non-renewal based solely on their failure to
meet the new or revised tenant selection criteria or be passed over on the
waitlist. However, criteria related to program eligibility may be applied
retroactively when a market rate development receives a new award of
tax credits, federal, or state funds and a household is not eligible under
the new program requirements, or when prior criteria violate federal or
state law.

(b) Tenant Selection Criteria. A Development Owner must
maintain current and prior versions of the written Tenant Selection Cri-
teria, for the longer of the records retention period that applies to the
program, or for as long as tenants who were screened under the histor-
ical criteria are occupying the Development.

(1) The criteria identified by a Development must be rea-
sonably related to an applicant's ability to perform under the lease (for
a Development with MFDL funding this means to pay the rent, not to
damage the housing, and not to interfere with the rights and quiet en-
joyment of other tenants) and include at a minimum:

(A) Requirements that determine an applicant's basic
eligibility for the Development, including any preferences, restrictions
(such as the Occupancy Standard Policy), the Waitlist Policy, Changes
in Housing Designation Policy, low income unit designations utilized,
and any other tenancy requirements. Any restrictions on student occu-
pancy and any exceptions to those restrictions, as documented in the
tenant file as provided for in 10 TAC §10.612(b)(2) of this chapter (re-
lating to Tenant File Requirements) must be stated in the policies;

(B) Applicant screening criteria, including what appli-
cant attributes are screened and what scores or findings would result in
ineligibility;

(C) The following statement: Screening criteria will be
applied in a manner consistent with all applicable laws, including the
Texas and Federal Fair Housing Acts, the Federal Fair Credit Reporting
Act, program guidelines, and TDHCA's rules;

(D) Specific age requirements if the Development is op-
erating as an Elderly Property either under the Housing for Older Per-
sons Act of 1995 as amended (HOPA), or the age related eligibly cri-
teria required by its use of federal funds.

(2) The criteria must not:

(A) Include preferences for admission, unless it is in a
recorded LURA which has been approved by the Department (prefer-
ences are required to be in a LURA when a Development has federal
or state funding, except for the preference allowed by paragraph (3) of
this subsection), is required by a program in which the Owner is par-
ticipating which requires the preference, or is allowed by paragraph
(3) of this subsection. Owners that include preferences in their leasing
criteria due to other federal financing must provide to the Department
either written approval from HUD, USDA, or VA for such preference,
or identify the statute, written agreement, or federal guidance docu-
mentation that permits the adoption of this preference;

(B) Exclude an individual or family from admission
to the Development solely because the household participates in the
HOME Tenant Based Rental Assistance Program, the housing choice
voucher program under Section 8, United States Housing Act of 1937
(42 U.S.C. §1-437), or other federal, state, or local government rental
assistance program. If an Owner adopts a minimum income standard
for households participating in a voucher program, it is limited to the
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greater of a monthly income of 2.5 times the household's share of the
total monthly rent amount or $2,500 annually; or

(C) In accordance with VAWA, deny admission on the
basis that the applicant has been a victim of domestic violence, dating
violence, sexual assault, or stalking.

(3) If the Development is funded with HOME, HOME
ARP, TCAP RF, NHTF, or NSP funds, in accordance with 24 CFR
§93.356 and 24 CFR §92.359, the criteria may have a preference for
persons who have experienced domestic violence, dating violence,
sexual assault, or stalking.

(4) Occupancy Standard Policy.

(A) If the Development restricts the number of occu-
pants in a Unit in a more restrictive manner than found in Section
92.010 of the Texas Property Code, the Occupancy Standard Policy
must allow at least two persons per Bedroom plus one additional per-
son per Unit. An Efficiency Unit that is greater than 600 square feet,
must also have an Occupancy Standard Policy of at least three persons
per Unit. In an SRO or in an Efficiency that is less than 600 square feet,
the Occupancy Standard Policy must allow at least two persons per
Unit. Supportive housing or transitional housing Developments where
all Units in the Development are SROs or Efficiencies, are not required
by the Department to have an Occupancy Standard Policy, except as re-
quired for the 811 PRA Program or as reflected in the Development's
LURA.

(B) A Development may adopt a more restrictive stan-
dard than described in subparagraph (A) of this paragraph, if the De-
velopment is required to utilize a more restrictive standard by a local
governmental entity, or a federal funding source. However, the De-
velopment must have this information available onsite for Department
review.

(C) Except for an Elderly Development that meets the
requirements of the Housing for Older Persons Act exception under
the Fair Housing Act, the Occupancy Standard Policy must state that
children that join the household after the start of a lease term will not
cause a household to be in violation of the lease.

(¢) Reasonable Accommodations Policy. Owners must main-
tain a written Reasonable Accommodations policy. The policy must be
maintained at the Development. Owners are responsible for ensuring
that their employees and contracted third party management companies
are aware of and comply with the reasonable accommodation policy.

(1) The policy must provide:

(A) Information on how an applicant or current resident
with a disability may request a reasonable accommodation;

(B) How transfers related to a reasonable accommoda-
tion will be addressed; and

(C) A timeframe in which the Owner will respond to a
request that is compliant with §1.204(b)(3) and (d) of this title (relating
to Reasonable Accommodations).

(2) The policy must not:

(A) Require a household to make a reasonable accom-
modation request in writing;

(B) Require a household whose need is readily apparent
to provide third party documentation of a disability;

(C) Require a household to provide specific medical or
disability information other than the disability verification that may be
requested to verify eligibility for reasonable accommodation;

(D) Exclude a household with person(s) with disabili-
ties from admission to the Development because an accessible unit is
not currently available; or

(E) Require a household to rent a unit that has already
been made accessible.

(d) Waitlist Policy. Owners must maintain a written waitlist
policy, regardless of current Unit availability. The policy must be main-
tained at the Development. The policy must include procedures the
Development uses in:

(1) Opening, closing, and selecting applicants from the
waitlist, including but not limited to the requirements in §10.615(b)
of this title (relating to Elections under IRC §42(g) and Additional
Income and Rent Restrictions for HTC, Exchange, and TCAP Devel-
opments);

(2) Determining how lawful preferences are applied; and

(3) Procedures for prioritizing applicants needing accessi-
ble Units in accordance with 24 CFR §8.27, and Chapter 1, Subchapter
B of this title (relating to Accessibility and Reasonable Accommoda-
tions).

(e) Changes in Household Designation Policy. This is ap-
plicable if a Development has adopted a policy in accordance with
§10.611(c) of this subchapter (relating to Determination, Documenta-
tion and Certification of Annual Income).

(f) Denied Application Policies. Owners must maintain a writ-
ten policy regarding the procedures they will follow when denying an
application and when notifying denied applicants of their rights.

(1) The policy must address the manner by which rejec-
tions of applications will be handled, including timeframes and appeal
procedures, if any.

(2) Within seven days after the determination is made to
deny an application, the owner must provide any rejected or ineligible
applicant that completed the application process a written notification
of the grounds for rejection. The written notification must include:

(A) The specific reason for the denial and reference the
specific leasing criteria upon which the denial is based;

(B) Contact information for any third parties that pro-
vided the information on which the rejection was based and informa-
tion on the appeals process, if one is used by the Development. An ap-
peals procedure is required for HOME Developments that are owned
by Community Housing Development Organizations, and Units at De-
velopments that lease Units under the Department's Section 811 PRA
program. The appeals process must provide a 14-day period for the
applicant to contest the reason for the denial, and comply with other
requirements of the HUD Handbook 4350.3 4-9; and

(C) The TDHCA form based on HUD form 5380 "No-
tice of Occupancy Rights under the Violence Against Women Act" and
the HUD form 5382 "Certification of Domestic Violence, Dating Vio-
lence, Sexual Assault, or Stalking and Alternate Documentation."

(3) The Development must keep and may periodically be
requested to submit to the Department a log of all denied applicants
that completed the application process to include:

(A) Basic household demographic and rental assistance
information, if requested during any part of the application process; and

(B) The specific reason for which an applicant was de-
nied.
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(4) If an 811 applicant is being denied, within three cal-
endar days of the denial the Department's 811 PRA Program point of
contact must be notified and provided with a copy of the written notice
that was provided to the applicant.

(g) Non-renewal and/or Termination Notices. A Development
Owner must maintain a written policy regarding procedures for provid-
ing households non-renewal and termination notices.

(1) The owner must provide in any non-renewal or termi-
nation notice, a specific and lawful reason for the termination or non-re-
newal.

(2) The notification must:

(A) Be delivered as required under applicable program
rules and the lease. For HOME, HOME ARP, TCAP RF, NHTF, NSP,
HTC, TCAP and Exchange Developments, see 10 TAC §10.613(a) -
(b) of this chapter (relating to Lease Requirements). For Section 811
PRA, see 24 CFR §247.4(a) - (f);

(B) Include the TDHCA form based on HUD form 5380
"Notice of Occupancy Rights under the Violence Against Women Act"
and the HUD form 5382 "Certification of Domestic Violence, Dating
Violence, Sexual Assault, or Stalking and Alternate Documentation."
To avoid providing applicants and residents with duplicate informa-
tion, TDHCA administered Developments layered with other federal
funds are permitted to amend the TDHCA VAWA forms to incorporate
requirements of other funders. However, none of the information in-
cluded in the TDHCA created form may be omitted;

(C) State how a person with a disability may request a
reasonable accommodation in relation to such notice; and

(D) Include information on the appeals process if one
is used by the Development (this is required under some LURAs, for
HOME Developments that are owned by Community Housing Devel-
opment Organizations, and for 811 PRA units).

(h) At the time of application Owners must provide each adult
in the household the TDHCA form based on HUD form 5380 "Notice
of Occupancy Rights under the Violence Against Women Act" and the
HUD form 5382 "Certification of Domestic Violence, Dating Violence,
Sexual Assault, or Stalking and Alternate Documentation." To avoid
providing applicants and residents with duplicate information, TDHCA
administered Developments layered with other federal funds are per-
mitted to amend the TDHCA VAWA forms to incorporate requirements
of other funders. However, none of the information included in the TD-
HCA created form may be omitted.

(i) Policies and procedures will be reviewed periodically by
the Department's Fair Housing staff, as a result of complaints, or
through an owner initiated written policies and procedures review.
Owners may request a review of the written policies and procedures
for a portfolio of Developments by submitting a request to fair.hous-
ing@tdhca.state.tx.us. After review by the Department, an Owner
may make non-substantive changes to the policies.

(j) Development Owners must allow applicants to submit ap-
plications via mail and at the Development site or leasing office; if the
Development is electronically equipped, the Development may also al-
low applications to be submitted via email, website form, or fax. The
Development's tenant selection criteria must state available alternate
means of submission and include address, email, or other necessary
contact information on the form or its attached leasing criteria.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303965

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Effective date: November 16, 2023

Proposal publication date: August 11, 2023

For further information, please call: (512) 475-3959

¢ ¢ ¢

CHAPTER 23. SINGLE FAMILY HOME

PROGRAM

SUBCHAPTER B. AVAILABILITY OF FUNDS,
APPLICATION REQUIREMENTS, REVIEW
AND AWARD PROCEDURES, GENERAL
ADMINISTRATIVE REQUIREMENTS, AND
RESALE AND RECAPTURE OF FUNDS

10 TAC §23.27

The Texas Department of Housing and Community Affairs (the
Department) adopts amendments to 10 TAC Chapter 23, §23.27,
without changes to the proposed text as published in the August
11, 2023, issue of the Texas Register (48 TexReg 4366). The
rule amendments update the authority to grant amendments to
Household Commitment Contracts and outline with more speci-
ficity the types of amendments that may be granted by the Ex-
ecutive Director's designee. The amendments also increase the
term of extension that may be granted by the Executive Direc-
tor's designee from three months to six months. The rule will not
be republished.

FISCAL NOTE. Mr. Bobby Wilkinson, Executive Director,
has determined that, for each year of the first five years the
amendment to the rule is in effect, enforcing or administering
the amendment does not have any foreseeable implications
related to costs or revenues of the state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT. Mr. Wilkin-
son also has determined that, for the first five years the amend-
ment would be in effect:

1. The adopted amendment to the rule will not create or eliminate
a government program,;

2. The adopted amendment to the rule will not require a change
in the number of employees of the Department;

3. The adopted amendment to the rule will not require additional
future legislative appropriations;

4. The adopted amendment to the rule will result in neither an
increase nor a decrease in fees paid to the Department;

5. The adopted amendment to the rule will not create a new
regulation;

6. The adopted amendment to the rule will not repeal an existing
regulation;

7. The adopted amendment to the rule will not increase or de-
crease the number of individuals subject to the rule's applicabil-
ity; and
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8. The adopted amendment to the rule will neither positively nor
negatively affect this state's economy.

PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has deter-
mined that, for each year of the first five years the amendment
to the rule is in effect, the public benefit anticipated as a result
of the action will be more efficient administration of the program.
There will not be any economic cost to any individual required to
comply with the amendment.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES OR
RURAL COMMUNITIES. The Department has determined that
there will be no economic effect on small or micro-businesses or
rural communities.

SUMMARY OF PUBLIC COMMENT. Public comment was ac-
cepted from August 11, 2023, to September 11, 2023. No com-
ment was received.

STATUTORY AUTHORITY. The adopted amendment is made
pursuant to Tex. Gov't Code §2306.053, which authorizes the
Department to adopt rules.

Except as described herein the adotped amendment affects no
other code, article, or statute. The amendment has been re-
viewed by Legal Counsel and is within the Agency's authority to
adopt.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303959

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Effective date: November 16, 2023

Proposal publication date: August 11, 2023

For further information, please call: (512) 475-3959

¢ ¢ ¢
TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 17. RESOURCE PLANNING
SUBCHAPTER B. REPORTING REQUIRE-
MENTS

19 TAC §17.20

The Texas Higher Education Coordinating Board (Coordinating
Board) adopts amendments to Title 19, Part 1, Chapter 17,
Subchapter B, §17.20, concerning Resource Planning, without
changes to the proposed text as published in the July 7, 2023,
issue of the Texas Register (48 TexReg 3613). The rule will not
be republished.

The Coordinating Board adopts modifying the nomenclature of
Chapter 17, Subchapter B, §17.20, to reflect legislative changes

to the program title pursuant to the Capital Construction As-
sistance Projects definition as found in Texas Education Code,
Chapter 55.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Texas Education Code, Sec-
tion 61.0572, which provides the Coordinating Board with the
authority to conduct the facilities programs governed by Chapter
17.

The adopted amendment affects Texas Administrative Code,
Chapter 17, Section B, §17.20.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303990

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board
Effective date: November 16, 2023

Proposal publication date: July 7, 2023

For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER F. FACILITIES AUDIT
19 TAC §17.112

The Texas Higher Education Coordinating Board (Coordinating
Board) adopts amendments to Title 19, Part 1, Chapter 17, Sub-
chapter F, §17.112, concerning Facilities Audit, without changes
to the proposed text as published in the July 7, 2023, issue of
the Texas Register (48 TexReg 3614). The rule will not be re-
published.

The Coordinating Board adopts modifying the nomenclature to
change the text of Chapter 17, Subchapter F, §17.112, from
mandatory direction to permissive direction. Currently §17.112
states, "At a minimum, Board shall use the following data
sources in the course of the audit." The adopted amendment
changes the term "shall" to "may."

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Texas Education Code, Sec-
tion 61.0583, which requires the Coordinating Board to conduct
a comprehensive audit of all educational and general facilities.

The adopted amendment affects Texas Administrative Code,
Chapter 17, Section F, §17.112.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303991
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Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board
Effective date: November 16, 2023

Proposal publication date: July 7, 2023

For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER J. FUTURE OCCUPATIONS &
RESKILLING WORKFORCE ADVANCEMENT
TO REACH DEMAND (FORWARD) LOAN
PROGRAM

19 TAC §22.186

The Texas Higher Education Coordinating Board (Coordinating
Board) adopts amendments to Title 19, Part 1, Chapter 22, Sub-
chapter J, Future Occupations & Reskilling Workforce Advance-
ment to Reach Demand (FORWARD) Loan Program, §22.186,
without changes to the proposed text as published in the July 7,
2023, issue of the Texas Register (48 TexReg 3614). The rule
will not be republished.

Texas Education Code, Section 52.54, provides the Coordinat-
ing Board with the authority to adopt rules and regulations to ef-
fectuate the purpose of the state's student loan programs. The
Coordinating Board is adopting this rule amendment to provide
clarity on how the Coordinating Board will implement the FOR-
WARD loan program's repayment process.

No comments were received regarding the adoption of the
amendments.

The amendment is adopted under Texas Education Code, Sec-
tion 52.54, which provides the Coordinating Board with the au-
thority to adopt rules and regulations to effectuate the purpose
of the state's student loan programs.

The adopted amendment affects Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 22, Subchapter J, §§22.175 - 22.189.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,

2023.

TRD-202303992

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board
Effective date: November 16, 2023

Proposal publication date: July 7, 2023

For further information, please call: (512) 427-6365

¢ ¢ ¢
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 97. PLANNING AND
ACCOUNTABILITY

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is

"cumbersome, expensive, or otherwise inexpedient," the figure
in 19 TAC §97.1001(b) is not included in the print version of the
Texas Register. The figure is available in the on-line version of
the November 10, 2023, issue of the Texas Register.)

The Texas Education Agency (TEA) adopts an amendment to
§97.1001 and the repeal of §97.1005, concerning accountabil-
ity and performance monitoring. The amendment to §97.1001
is adopted with changes to the proposed text as published in
the May 19, 2023 issue of the Texas Register (48 TexReg 2251)
and will be republished. The repeal of §97.1005 is adopted with-
out changes to the proposed text as published in the May 19,
2023 issue of the Texas Register (48 TexReg 2251) and will not
be republished. The adopted revisions amend §97.1001, Ac-
countability Rating System, to adopt in rule applicable excerpts
of the 2023 Accountability Manual and incorporate provisions
from §97.1005, Results Driven Accountability, which has been
repealed. Earlier versions of the manuals will remain in effect
with respect to the school years for which they were developed.

REASONED JUSTIFICATION: TEA has adopted its academic
accountability manual in rule since 2000 under §97.1001. The
accountability system evolves from year to year, so the criteria
and standards for rating and acknowledging schools in the most
current year differ to some degree from those applied in the prior
year.

House Bill (HB) 3459, 78th Texas Legislature, 2003, added
Texas Education Code (TEC), §7.027, which limits and redirects
monitoring done by TEA to that required to ensure school
district and charter school compliance with federal law and
regulations; financial accountability, including compliance with
grant requirements; and data integrity for purposes of the Texas
Public Education Information Management System (PEIMS)
and accountability under TEC, Chapter 39. Legislation passed
in 2005 renumbered TEC, §7.027, to TEC, §7.028. To meet
this monitoring requirement, TEA developed the Performance
Based Monitoring Analysis System (PBMAS) Manual, renamed
the Results Driven Accountability (RDA) Manual in 2019, which
is used in conjunction with other evaluation systems to monitor
performance of certain populations of students and the effec-
tiveness of special programs in school districts and charter
schools.

TEA has adopted its PBMAS Manual/RDA Manual in rule since
2005 under §97.1005. The manual outlines a dynamic system
that evolves over time, so the specific criteria and calculations
for monitoring student performance and program effectiveness
may differ from year to year.

In order to streamline information related to the data, criteria,
and methodologies used in both the academic accountability and
RDA systems, the agency will include information in the RDA
system in the accountability manual beginning with the 2023 Ac-
countability Manual. The adopted revisions repeal §97.1005 and
incorporate applicable language from §97.1005 into §97.1001.

The amendment to §97.1001 adopts excerpts of the 2023 Ac-
countability Manual into rule as a figure. The excerpts, Chap-
ters 1-12 of the 2023 Accountability Manual, specify the indica-
tors, standards, and procedures used by the commissioner of
education to determine accountability ratings for districts, cam-
puses, and charter schools. These chapters also specify indi-
cators, standards, and procedures used to determine distinc-
tion designations on additional indicators for Texas public school
campuses and districts. Chapter 12 describes the specific crite-
ria and calculations that will be used to assign 2023 RDA per-
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formance levels. Ratings may be revised as a result of inves-
tigative activities by the commissioner as authorized under TEC,
§39.056 and §39.057.

Following is a chapter-by-chapter summary of the changes for
this year's manual. In every chapter, dates and years for which
data are considered are updated to align with 2023 accountabil-
ity and RDA. English/language arts references are updated to
reading/language arts. References related to district ratings in
all chapters reflect conforming changes in alignment with the
proposed proportional district rating calculations. As a result of
public comment, technical and grammatical changes have been
made throughout the manual.

Chapter 1 gives an overview of the entire accountability system.
Language has been added to add the Texas Accountability Ad-
visory and Education Service Center groups in the advisory sec-
tion. Language has been added to clarify the updated method-
ology for School Progress. District ratings language has been
updated to clarify that ratings are based on proportional results
of their campuses. Language referring to the Not Rated: Senate
Bill 1365 label that was applied in 2022 has been removed and
replaced with references to D and F ratings. Language about
Not Rated: Data Under Review and data-related compliance re-
views has been updated and clarified. Language referencing the
State of Texas Assessments of Academic Readiness (STAAR®)
Progress Measure has been removed.

In response to public comment, changes to Chapter 1 have been
made at adoption to clarify the use of the Not Rated: Data In-
tegrity label, clarify eligibility for earning distinction designations,
and replace "progress" with "growth."

Chapter 2 describes the "Student Achievement" domain. Lan-
guage describing the sunsetting industry-based certifications
limit has been added. Language describing the phase-in for the
alignment of programs of study and industry-based certifications
has been added. Language clarifying the statutory requirements
for college prep courses has been added. Language related to
enlistment in the Armed Forces or Texas National Guard has
been updated. Clarification on the use of the four-, five-, or
six-year graduation rate has been added. Language describing
the alternative education, College, Career, and Military Readi-
ness, and graduation rate calculations has been added.

As a result of public comment, language in Chapter 2 describing
the STAAR® calculation to credit alternative education account-
ability (AEA) campuses for Meets and Masters performance
while maintaining the same scaling and cut points as non-AEA
campuses has been added at adoption.

Chapter 3 describes the "School Progress" domain. Language
has been updated describing the modified methodology for Part
A: Academic Growth. Example calculations and technical de-
tails have been updated. Language for Part B: Relative Perfor-
mance has been updated to incorporate the update to the Col-
lege, Career, and Military Readiness table for high schools and
Kindergarten-Grade 12 schools. Language describing the AEA
methodology for Retest Growth has been added.

As a result of public comment, changes to Chapter 3 have been
made at adoption to replace the term "progress" with "growth,"
clarify that the school progress domain measures campus out-
comes in two areas, and clarify that relative performance scaling
for high schools is done differently from elementary and middle
schools.

Chapter 4 describes the "Closing the Gaps" domain. Language
describing how each student group is identified and evaluated in
the domain has been added. Language describing how points
are awarded for each component has been updated and ex-
amples have been added. Language describing the methodol-
ogy for growth has been updated to align with Chapter 2. The
methodology for Progress to Achieving English Language Profi-
ciency has been updated. Language clarifying the statutory re-
quirements for college prep courses has been added. The stu-
dent group performance targets at the end of the chapter have
been updated.

As a result of public comment, the following changes have been
made to Chapter 4 at adoption.

The Student Achievement Domain Score: STAAR Component
Only language has been updated at adoption to specify that the
component is evaluated if at least three indicators meet mini-
mum size requirements. As a result of U.S. Department of Ed-
ucation (USDE) feedback during public comment, the calcula-
tion for Progress in Achieving English Language Proficiency has
been updated at adoption to include four evaluated domains of
listening, speaking, reading, and writing, and clarification was
added that the English language proficiency status calculation
is not a proficiency rate but progress in achieving English lan-
guage proficiency. Additionally, changes were made at adoption
to clarify that progress to English language proficiency is an area
that would get one point in Closing the Gaps for meeting mini-
mal growth, to correct a rounding of a number in an example,
and to clarify the specific student groups that are in the Clos-
ing the Gaps calculation. Finally, the 2023 Closing the Gaps
Performance Targets tables have changed for Growth: RLA and
Growth: Math (2023 Target, Next Interim Target, Long Term Tar-
get for each student group for all campus types) to align with
updates to School Progress Domain cut points.

Chapter 5 describes how the overall ratings are calculated. Lan-
guage has been updated to align with Chapter 2 updates. Lan-
guage about how ratings are calculated for districts has been
added. Language has been added that if three of four domains
have a scaled score below 70, the highest overall rating could
be 69. Any previous reference to AEA bonus points has been
removed. Scaling and lookup tables have been updated.

As a result of public comment, Table 5.3: Campus School
Progress, Part A Domain (Campus School Progress, Part A:
Score Cut Points) and Table 5.4: Campus Closing the Gaps
Domain (Campus Closing the Gaps Domain Score Cut Points)
have been changed to align with updates to School Progress
Domain cut points.

Chapter 6 describes distinction designations. Language for the
reading/language arts and mathematics distinction designations
has been updated to include an accelerated learning indicator.
Language has been updated for all subject area distinction des-
ignations to include a retester growth indicator. Language clar-
ifying the statutory requirements for college prep courses has
been added.

Chapter 7 describes the pairing process and the AEA provisions.
Language relating to how the district rating is assigned to a
paired campus has been updated. AEA processing for 2023 has
been updated to clarify that campuses designated as dropout
recovery campuses in 2022 would continue to be registered.
AEA charter school language has been removed to align with
the district proportional ratings methodology in Chapter 5.
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Chapter 8 describes the process for appealing ratings. Lan-
guage about the Texas Assessment Management System has
been updated to the Test Information Distribution Engine. Lan-
guage has been added to describe an upload process available
in fall 2023 for appeal submissions. Language related to un-
favorable appeals has been expanded. References to Perfor-
mance Based Monitoring have been updated to RDA.

Chapter 9 describes the responsibilities of TEA, the responsibili-
ties of school districts and open-enroliment charter schools, and
the consequences to school districts and open-enroliment char-
ter schools related to accountability and interventions. The "De-
termination of Count of Consecutive School Years of Unaccept-
able Performance Ratings" and the description below the section
title have been updated to include 2022 ratings language. Lan-
guage has been added indicating that PEG campuses are iden-
tified based on an F overall rating. The Campus Identification
Numbers have been updated to align with current procedures.

Chapter 10 provides information on the federally required iden-
tification of schools for improvement. The identification and exit
criteria for comprehensive support and improvement, targeted
support and improvement, and additional targeted support has
been updated to align with changes in Chapter 4. Language
has been added describing how student groups are evaluated for
comprehensive support and improvement, targeted support and
improvement, and additional targeted support. Example charts
have been updated.

As a result of USDE feedback during public comment, Chap-
ter 10 has been updated at adoption to modify additional tar-
geted support identification criteria language, exit criteria lan-
guage, and an example.

Chapter 11 describes the local accountability system. The
changes to this chapter were restricted to updating date and
year references.

Chapter 12 describes the RDA system. This chapter includes all
new language.

As aresult of public comment, changes to Chapter 12 have been
made at adoption to replace the term "children" with "students."

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The
public comment period on the proposal began May 19, 2023, and
ended June 6, 2023. Following is a summary of public comments
received and agency responses.

Alternative/AEA System for Dropout Recovery Schools

Comment: Texas Public Charter Schools Association (TPCSA)
presented the proposed formula for the AEA STAAR® calcu-
lation that was previously miscommunicated by the AEA Task-
force. The formula adds extra weighting for students who reach
Meets or Masters on STAAR®, and TPCSA stated that students
in dropout recovery schools often have very large learning gaps
that must be filled in order to reach those performance levels.

Response: The agency agrees there was miscommunication
with the formula at proposal. The agency solicited input from the
Texas Accountability Advisory Group (TAAG) on this change.
The methodology and Chapter 2 of the manual have been
changed at adoption to meet the intention of the AEA Task-
force feedback but with a different weighting that maintains the
current scaling and cut points as well as the current raw score
interpretation that a campus needs about 40% students that
achieve Meets to earn an A.

Comment: One school district employee suggested adjusting
the college, career, and military readiness (CCMR) calculation
for AEA/dropout recovery schools by putting the highest weight
on graduation rates.

Response: The agency disagrees that there has been enough
investigation into weighting of indicators but will continue to work
with stakeholders, such as the AEA Taskforce, to model and con-
sider adjustments for AEA schools in future years of accountabil-
ity.

Comment: One school district employee commented on the
process for how districts and the agency identify dropouts for
purposes of accountability for dropout recovery campuses. The
school district employee was concerned with unintended con-
sequences of deemphasizing retention and dropout mitigation
strategies in favor of dropout recovery strategies.

Response: The agency disagrees that the dropout identification
process needs to be changed but will continue its practices of
working across the agency to ensure data accuracy, including
accuracy for dropout codes.

Comment: One individual correctly identified that Domain 3
targets are not approved by USDE to be different for AEA
campuses and was concerned with the challenges these targets
present. The individual proposed a methodology focusing on
the better of the two results that would include a review of
whether performance is above state dropout recovery schools
averages.

Response: The agency disagrees that it has the authority to
make such a change to the accountability system.

Comment: TPCSA noted appreciation for the inclusion of prior
dropouts in the numerator and not the denominator in the Com-
pletion Rate and CCMR Component and also voiced apprecia-
tion to the agency for continuing to monitor industry-based cer-
tifications (IBCs)/programs of study for impacts on AEA/dropout
recovery schools.

Response: The agency agrees and will continue to work with
stakeholders to model and monitor the impacts of IBCs and pro-
grams of study for future years of accountability.

CCMR Cut Points

Comment: Southside Independent School District (ISD), Tay-
lor ISD, Stafford ISD, 119 school district employees, 2 parents,
lead4ward, Texas School Alliance, and TPCSA shared concerns
about the updated targets for the CCMR component being im-
plemented with the class of 2022. The commenters stated that
because these cuts apply to students who graduated in 2022,
a campus or district was unable to create a new plan of action,
make decisions, or implement new processes in reaction to the
new cuts. The commenters also expressed that their opposition
was not to an increased standard but to changes to the cuts be-
ing made after students graduated.

Response: The agency disagrees that the application of the up-
dated cuts to a previous graduating class is a cause for con-
cern. Texas schools have consistently been rated on a combi-
nation of current year and prior year data. Data from some por-
tions of the A-F system are available in the current year, notably
STAAR®. But data used to issue accountability ratings related
to high school graduating classes has always lagged one year.
This includes graduation rate and CCMR data. The reason for
this is the delay in data availability. Students typically graduate
around June but continue to graduate through August. Given
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this, when rating methodologies are changed, the methodology
applies to all data currently available for the effective year of the
rating. Prior to House Bill 22, 85th Texas Legislature, Regular
Session, 2017, and the A-F system, as cut points were changed
every year, this was also the case. As a result, cut point changes,
both those made annually prior to HB 22 and those made peri-
odically now, apply an effective rating for a school for a single
year while using data from two years.

Comment: Southside ISD, Taylor ISD, Stafford ISD, 119 school
district employees, 2 parents, lead4ward, Texas School Alliance,
and TPCSA suggested leaving the current scaling in place for
2023 accountability or phasing in implementation of the new
CCMR cuts with either the graduating class of 2023 or 2024.
The commenters raised concerns that the cut increase was too
high to happen in one year and should be raised incrementally
over a period of multiple years. Alternatively, the commenters
suggested fully suspending the change for the class of 2022
and implementing the increase for 2023.

Response: The agency disagrees. Before the A-F system be-
came law with HB 22 in 2017, Texas accountability rules were
changed every year, with goals for students constantly increas-
ing each year. After hearing testimony that the state was con-
tinuously moving the goal posts, the legislature determined that
it was important to keep the cut scores static for a period of
time and only periodically update the cut scores. With the A-F
system, a commitment was made to maintain the same calcu-
lations and cut points for up to five consecutive years without
annual changes to provide certainty for districts and allow for
better year-over-year data comparisons. Had the prior law re-
quirements remained in effect, there would have been cut score
increases for CCMR each year for the last five, so that this year's
change would be only a few percentage points to reach 88. In-
stead, the HB 22 statutory framework has enabled apples-to-ap-
ples comparisons in ratings for the last five years, as no cut
points have been changed during that time. But statute still re-
quires an increase in cut points, and so the changes made this
year reconcile the improvements over the last five years to bring
us closer to the ultimate 90% standard. The agency disagrees
with the suggestion to hold harmless or gradually increase the
cut and will make the cut increase change one time in support of
future year-to-year comparisons.

Comment: Texas 2036, Austin Chamber, Opportunity Austin,
Commit, Good Reason Houston, Educate Texas, Texas Busi-
ness Leadership Council, Teach Plus, Texas Association of Busi-
ness, Teach for America, and Ed Trust commented in favor of in-
creased cut scores and changes to the CCMR indicator and sug-
gested that the changes identify and recognize schools that suc-
cessfully prepare students for higher education, employment,
and military service.

Response: The agency agrees that the raised cut scores enable
better public understanding of college, career, and military readi-
ness.

CCMR and IBCs

Comment: Austin Chamber, Commit, Ed Trust, Good Reason
Houston, Texas Business Leadership Council, Teach Plus,
Texas Association of Business, Educate Texas, and Texas
2036 submitted comments about implementing market-based
weighting on higher-value IBCs. Austin Chamber suggested
higher weights on IBCs that better align with employer/labor
market needs and lower weights for IBCs that do not align with
employer needs. Commit, Ed Trust, Good Reason Houston,

Texas Business Leadership Council, Teach Plus, Texas Associ-
ation of Business, and Educate Texas advocated for an increase
to CCMR rigor and putting greater weights for metrics linked to
greater postsecondary success. Texas 2036 similarly suggested
the agency study the value of different CCMR indicators.

Response: The agency agrees that some IBCs are better
aligned with postsecondary success or are more in-demand
than others. The agency studied this suggestion as part of
the 2023 A-F Refresh stakeholder feedback process and has
previously communicated that additional validity requirements
based on supply and demand and wage data will continue to be
researched for future implementation into the A-F system.

Comment: Seven school district employees, lead4ward, and
Texas Association of Manufacturers commented on the new
methodology requiring the completion of a program of study
in addition to passing an IBC to earn CCMR. The school dis-
trict employees and lead4ward commented that this restricts
students and transfer students from potentially changing their
program of study, impacts student choice in identifying career
options to pursue, and disincentivizes schools from allowing
students to switch. The Texas Association of Manufacturers
questioned requiring the program of study when IBCs are veri-
fied and validated and requested more analysis of IBC earners
versus program of study completers.

Response: The agency agrees. However, for the intent of the
accountability system, when paired with the IBC, the program of
study provides the strongest indicator of a student's college or
career readiness. Regardless of the linking to IBCs, statute re-
quires that program of study completion is included in CCMR.
A student would have to complete the program of study to get
credit regardless of whether they switch. In addition, there con-
tinue to be multiple ways for students to demonstrate college,
career, and military readiness.

Comment: Six school district employees and lead4ward shared
concerns that HB 773, 87th Texas Legislature, Regular Session,
2021, was intended to add IBCs as a separate path to earn a
CCMR point, but instead the bill restricts the ways in which IBCs
can meet CCMR criteria. Commenters suggested allowing both
methods to be utilized in the attainment of a CCMR point.

Response: The agency disagrees that program of study comple-
tion and IBC attainment are as strong independently as indica-
tors of a student's college or career readiness as they are when
they are combined.

Comment: One individual commented that a passed certification
is different than an earned certification due to additional require-
ments for the earned certification, potentially creating hardship
for school districts that may incur additional costs to meet this
rule.

Response: The agency disagrees that these differences should
influence which is implemented into the accountability system
since the earned certification is a stronger indicator of a student's
college or career readiness. As with all changes to the account-
ability system, however, the agency will monitor the changes for
disproportionate impacts.

Comment: Commit, Good Reason Houston, Educate Texas,
Texas Business Leadership Council, Teach Plus, Texas Associ-
ation of Business, and Teach for America cited that the changes
to IBCs and programs of study acknowledge that not all IBCs are
of equal value, and completion of aligned coursework supports
postsecondary success and prospects. The commenters also
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viewed the timeline to move to program of study completer
as responsive without jeopardizing ensuring a rigorous CCMR
component. Ed Trust similarly voiced that sunsetting low-quality
IBCs and phasing in aligned programs of study improves the
quality of CCMR measures and suggested a lower cap/quicker
phase out. Texas 2036 suggested that certifications no longer
on the IBC list should not earn CCMR points or that a 5% cap be
implemented and that program of study completer requirements
be implemented sooner.

Response: The agency agrees. The originally proposed timeline
to implement program of study requirements was adjusted in re-
sponse to initial stakeholder feedback. Additionally, the agency
developed the changes to sunsetting list and cap with the intent
to balance statutory rigor requirements with fairness for district
implementation.

Texas Success Initiative (TSI) and College Prep

Comment: One individual commented that there had not been
clear guidance indicating that only the students who demonstrate
TSI exemption can earn credit for the course. This individual and
a school district employee shared a concern that local education
agencies (LEAs) and institutions of higher education (IHEs) have
different requirements in memoranda of understanding (MOUs)
across the state.

Response: The agency agrees that additional guidance is war-
ranted. This addition to the proposed manual was intended to
clarify that successful completion means a student has met TSI
exemption requirements in accordance with TEC, §51.338(e).
These are not new requirements. The addition to the proposed
manual explains that there must be alignment between the LEA
and the IHE. The LEA and the IHE must have the same require-
ments for credit and successful completion, which the agency
agrees may be set at a different standard across MOUs around
the state.

Comment: One individual commented that the manual reads as
if the district must monitor whether a student enrolls at an IHE
following a college prep course. Four school district employees
and lead4ward also shared a similar interpretation of the man-
ual's conflict with TEC, §51.338(¢e) and (f), to earn a TSI exemp-
tion for a college prep course, indicating the manual reads as if
a student who earns credit for a college prep course would also
need to earn course credit and enroll in a college-level course in
the same content area during the student's first year at an IHE
in order for the credit to be marked in PEIMS and counted for
CCMR.

Response: The agency disagrees. TEC, §51.338(e), states that
upon successful completion of a college preparatory course, stu-
dents earn a TSI exemption from the partnering IHE(s) in that
content area. This is all that is needed to be college-ready to
earn CCMR credit. The agency agrees that TEC, §51.338(f), al-
lows a student to use that exemption to enroll in their first year at
an IHE. Local education agencies (LEAs) do not need to monitor
a student's enrollment nor their completion in the IHE's course
for the student to earn a TSI exemption or for the district to re-
ceive CCMR credit.

Comment: A school district employee shared a concern that
LEAs and districts will be penalized based on already finalized
PEIMS data according to the new data-related compliance re-
views and special investigations.

Response: The agency disagrees. Compliance reviews and
special investigations are not new; the language added to the

manual was further clarification of the existing process. Com-
pliance reviews and investigations were conducted in 2022 on
college preparatory course practices. Compliance reviews will
not be conducted for college preparatory courses for the class
of 2022, with 2023 accountability ratings, giving LEAs the oppor-
tunity to respond to and correct their practices and MOUs with
IHEs.

Domain 2 Academic Growth

Comment: Three individuals commented that the proposed rule
could negatively impact struggling learners, emergent bilingual
students, economically disadvantaged students, and students
with limited formal education and create potential inequity be-
tween higher and lower socio-economic campuses, suggesting
that campuses with lower poverty will be more likely to maintain
or increase their growth rating.

Response: The agency disagrees with the concerns regarding
the growth methodology disproportionately impacting schools
with higher populations of economically disadvantaged stu-
dents, emergent bilingual students, or students with minimal
formal education. As with all changes to the A-F methodology,
the agency conducted modeling to avoid disproportionate im-
pact and will continue to monitor the results for these issues.

Comment: Three individuals compared the new methodology
of the performance band change to the prior methodology that
used scale score change. One individual shared a concern that
the prior methodology better accounted for individual growth and
better honored students at their current level, suggesting the new
methodology does not honor smaller increments of growth. An-
other commenter felt the proposed minimum score was arbitrary,
and a third shared a concern that the prior methodology was
more accurate for students at the lower end of performance.

Response: The agency agrees that the previous methodol-
ogy better measured individual student growth; however, as
a method of measuring aggregate growth for campuses and
districts, the new methodology was developed with stakeholder
feedback to include more students in the growth calculation.
In addition, the transition table allows the evaluation of growth
between assessments with scores reported on different scales,
such as when changes are made to STAAR® assessments.

Comment: Three individuals voiced concern that the new
growth calculation's added inclusion of Spanish-to-English test
takers would disincentivize students' appropriate transition to
the STAAR® assessment in English, suggesting increases in
growth could be less likely when switching languages. One
suggested solution was to award a point for Approaches or
higher points in the year a student switches languages as well
as awarding a bonus point for increased performance and
additional half points or full points for achieving progressive
goals or reaching goals in Grades 4 or 5.

Response: The agency agrees that students should be transi-
tioned to the STAAR® assessment in English when appropriate.
While gathering feedback for the 2023 A-F Refresh, the major-
ity of stakeholders believed including this previously excluded
group in the measurement of growth will incentivize better sup-
port of those students.

Comment: One district employee suggested the addition of one
bonus point for each end-of-course (EOC) retester who achieves
a passing score.

Response: The agency agrees with the inclusion of EOC
retesters in the accountability system, which is why EOC
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retesters were added as part of Distinction Designations.
However, accelerated learning growth is specifically designed,
modeled, and scaled for first-time testers.

Comment: Commit, Ed Trust, Good Reason Houston, TPCSA,
Opportunity Austin, Austin Chamber, Texas Business Leader-
ship Council, Texas Association of Business, and Teach Plus
commented in support of the new growth methodology, sug-
gesting that it will provide more differentiation, add transparency
across the system, and offer the potential for educators to pri-
oritize the needs of each individual student. The commenters,
as well as Teach for America, commented that the accelerated
learning component encourages adults to focus on rapid im-
provement of students' academic proficiency and incentivizes
and rewards them for meeting student growth expectations and
spending time and resources accelerating their lowest perform-
ing students.

Response: The agency agrees. The new annual growth
methodology of the student progress domain is transparent,
easy to understand, and easy to duplicate at the local level.
An important value of the transition table is to evaluate assess-
ments with scores reported on different scales, which enables
the inclusion of more students in the growth calculation. The
new accelerated learning results of the student progress domain
will also narrow the focus on students who did not earn at least
Approaches Grade Level on STAAR®, providing data in align-
ment with the requirements of HB 4545, 87th Texas Legislature,
Regular Session, 2021.

Domain 3 Closing the Gaps

Comment: One district administrator shared a concern about the
updated minimum group size (N=10), suggesting it should be
changed back to 25 tests.

Response: The agency disagrees. This adjustment was made
based on stakeholder feedback and analysis to measure the out-
comes for additional students and to monitor achievement gaps
more closely.

Comment: Austin Chamber, Commit, Ed Trust, Good Reason
Houston, Teach for America, Educate Texas, Texas Business
Leadership Council, Teach Plus, Texas Association of Business,
Texas 2036, Texas Parent to Parent, and Texans for Special
Education Reform voiced support for the proposed group size
change. The commenters noted an alignment with national prac-
tices in order to not mask challenges and/or achievement gaps
of particular subgroups.

Response: The agency agrees. This adjustment was made
based on stakeholder feedback and analysis to measure the
outcomes for additional students and monitor achievement gaps
more closely.

Comment: One school district administrator shared a concern
that measuring the two lowest-performing race/ethnicity groups
in the Closing the Gaps domain negatively incentivizes cam-
puses to engage in accountability-based prioritization.

Response: The agency disagrees that measuring the two low-
est-performing race/ethnicity groups in the Closing the Gaps do-
main encourages campuses to engage in accountability-based
prioritization. Schools and districts should continue to serve all
students and student groups, and the agency will continue to
evaluate and report across all groups. The agency will continue
to identify schools for school improvement supports by evaluat-
ing each individual student group. Closing the Gaps (Domain

3) will remain as proposed, evaluating all students, the two low-
est-performing racial/ethnic groups, and the High Focus group to
increase attention to those groups that need support the most.

Comment: Texans for Special Education Reform and Texas Par-
ent to Parent requested removing the High Focus supergroup
and reverting to the individual subgroups previously used, con-
cerned that the High Focus supergroup eliminates meaningful
accountability for the performance of students with disabilities.
Additionally, Ed Trust shared a similar concern that this super-
group ignores meaningful distinctions between groups and sug-
gested monitoring implementation as well as future fluctuations
among schools' two lowest-performing racial/ethnic groups. One
school district employee also posited a scenario of campuses
having nearly all students in the High Focus supergroup and sug-
gested maintaining the evaluation of all groups separately.

Response: The agency disagrees that the High Focus group
should be removed and the individual subgroups reinstated.
There are meaningful distinctions and needs of each group,
and the agency will continue to evaluate and report across all
groups while using the High Focus group for the Closing the
Gaps domain. The agency will continue to identify schools for
school improvement supports by evaluating each individual
student group. The targeted support identification and additional
targeted support identifications will not use the High Focus
group. This holds schools accountable for current and former
special education students as well as other subgroups. Closing
the Gaps (Domain 3) will remain as proposed, evaluating all stu-
dents, the two lowest-performing racial/ethnic groups, and the
High Focus group. The agency agrees to continue to monitor
this implementation and changes in lowest-performing groups.

Comment: Austin Chamber, Commit, Ed Trust, Good Reason
Houston, Texas 2036, Teach for America, Educate Texas, Texas
Business Leadership Council, Teach Plus, and Texas Associa-
tion of Business commented in support of the proposed High Fo-
cus group, which will include more students in the accountability
calculation who had previously been excluded. The commenters
also supported Texas TEA's monitoring of supergroups so they
do not mask challenges and/or achievement gaps of particular
student groups.

Response: The agency agrees. The grouping will include more
previously unreported students, and TEA will monitor for any un-
intended consequences of this grouping.

Comment: One school district employee suggested the 0-4
points system would not give credit to schools close to the target
and suggested a methodology that would award two points to
schools that are within two points of the target and remain at the
same level for two consecutive years.

Response: The agency disagrees. The proposed methodology
improves on the "Yes/No=1/0" scoring previously used while still
maintaining a focus on reaching the long-term targets, not just
the 2023 interim target.

Comment: Ed Trust voiced support for the 0-4 points methodol-
ogy as differentiating progress and as an incentive to focus more
on this domain within the larger A-F system. Additionally, TPCSA
noted the 0-4 methodology recognizes incremental growth, prop-
erly incentivizing and recognizing continual progress to long-
term targets.

Response: The agency agrees. Gradated outcomes are
awarded, differentiating groups demonstrating growth but not
yet achieving target performance.
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Comment: One school district employee commented on Closing
the Gaps school improvement identification, sharing a concern of
overidentification of Comprehensive Support and Improvement
(CSI) campuses given the minimum of two years required to exit.
The commenter suggested identifying up to 5% of Title | cam-
puses and including criteria to break ties.

Response: The agency disagrees. The changes to the Closing
the Gaps domain have been reviewed and adjusted based on
feedback from USDE. Identifications must include the schools in
the bottom 5% of Title | campuses for CSI.

Comment: Ed Trust voiced support for the methodology to use
the Closing the Gaps domain for CSI school identification pur-
poses and for using subgroup performance in CSI determina-
tions when it is above and beyond federal requirements.

Response: The agency agrees. One result of using state
accountability for federal identifications is minimizing resource
strain for districts by using data for multiple purposes.

School Quality and Student Success STAAR® Component

Comment: Texas School Alliance, lead4ward, and one school
district administrator shared a concern about the School Quality
and Student Success in Closing the Gaps requirements for in-
clusion. The commenters stated that since there are only four
indicators in this component, all must meet minimum size to
be evaluated and that if a campus has only one low-performing
race/ethnic group that meets size requirements, it will never get
evaluated on this component. The commenters recommended
changing to three indicators to meet minimum size for this com-
ponent to be evaluated, which would allow campuses with only
one lowest-performance racial/ethnic group to be evaluated.

Response: The agency agrees. TEA solicited input from TAAG
on this change. The methodology and Chapter 4 of the manual
have been updated at adoption to allow three indicators to meet
minimum size.

Calculating Ratings, Targets and Cut Points (non-CCMR)

Comment: Southside ISD suggested that the Domain 1 Aca-
demic Achievement targets should be lowered due to new ques-
tion types in the STAAR® test this year. Another individual com-
mented with concerns about test format changes, citing concern
that it has been only one year since the COVID-19 pandemic.
Another individual shared concerns with changes to accountabil-
ity indicators, targets, cut scores, and methodology during the
STAAR® redesign and transition to online, with new item types
and writing items.

Response: The agency disagrees that the STAAR® achieve-
ment targets need to be lowered as the new question types in-
cluded as part of the STAAR® redesign do not increase the rigor
of the test. The same rigorous statistical processes used to en-
sure that the test is measuring the same thing each year will be
applied during the redesign of STAAR®. However, the redesign
does mean that in many grades, the reading/language arts (RLA)
test will include writing for the first time. Based on the addition
of writing and the impact of COVID-19, TEA is maintaining the
same baseline used when setting 2017 cut points for STAAR®
achievement.

However, the agency agrees that when it was setting School
Progress, Part A score cut points, the baseline data used (an
average of 2019 and 2022) was not similarly responsive to the
inclusion of writing for the first time or the impact of COVID-19.
Therefore, the agency has made a change to the manual at

adoption to change the baseline used when setting cut points
for Domain 2, Part A, STAAR® Academic Growth from an aver-
age of 2019 and 2022 to only 2019. This resulted in revised cut
points aligned with A, B, C, D, F for Domain 2, Part A, as well as
for Domain 3.

Comment: One school district employee expressed concern that
the student achievement STAAR® and CCMR targets in Domain
3 were high and suggested lowering targets due to new STAAR®
question types. Another school district employee was concerned
that the Texas English Language Proficiency Assessment Sys-
tem (TELPAS) targets are too high and unreachable. Another
was also concerned that Closing the Gaps student group tar-
gets for STAAR®, growth, and graduation targets were too high,
especially for schools serving a high percentage of emergent
bilingual students and students with disabilities. Four individu-
als stated that it seems impossible to meet the targets when stu-
dents have a lot of gaps. An additional commenter suggested
that the new standard be implemented next year in order to re-
spond to the increases. Southside ISD also suggested the Aca-
demic Achievement and CCMR targets in Domain 3 should be
lowered for this year.

Response: The agency disagrees. The Closing the Gaps targets
are set based on historical data using clearly identified baseline
years. As with all scaling changes, they will be implemented in
the 2023 accountability rating release. However, as noted pre-
viously, the agency has agreed with a change to the manual at
adoption that changes the baseline data used for growth to 2019
only, resulting in revised targets for the RLA and math growth
components of Domain 3 as well as the cut points aligned with
A, B, C, D, F in Domain 3.

Comment: Texas School Alliance and two school district employ-
ees shared a concern that the student group targets for the High
Focus group in Domain 3 are set too high in comparison to the
individual student groups within it. The commenters suggested
that the agency adjust High Focus targets to better align with tar-
gets set for individual groups.

Response: The agency disagrees. The High Focus group is
an unduplicated count of the individual student groups within it.
The High Focus group targets, like all Closing the Gaps targets,
are set based on historical data using clearly identified baseline
years. However, as noted previously, the agency has agreed
with a change to the manual at adoption that changes the base-
line data used for growth to 2019 only, resulting in revised targets
for the RLA and math growth components of Domain 3 as well
as the cut points aligned with A, B, C, D, F in Domain 3.

Comment: TPCSA provided positive comments on the student
group targets in Closing the Gaps, noting that targets by school
type are a more accurate way to evaluate school success.

Response: The agency agrees. The targets tied to school type
provide districts data that better highlight student groups that
need the most support.

Comment: Two district employees were concerned with the in-
crease to the graduation target, and one was concerned it was
based on a cohort that was impacted by COVID-19 and virtual
learning.

Response: The agency disagrees. Across the system, A-F cut
points were updated to align with a baseline set of data for each
component, in this case, the most recent graduating class of
2021. Graduation rates have steadily improved in Texas since
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2017. Using the class of 2021 as a baseline, A-F cut points were
increased by 2%.

Calculating Ratings, Expansion of F Rule to D and F Rule

Comment: Seven individuals and lead4ward shared concerns
about the expansion of the 3-F rule to a 3-D rule. Two individu-
als shared concerns that the expansion of the 3-F rule to a 3-D
rule overrides the entire system and the work done to make it fair
and clear and is inconsistent with the best-of methodology de-
sign of the A-F system. Another individual shared a concern that
the expansion affects specific campus types, such as campuses
with high percentages of economically disadvantaged students
or campuses that are in school improvement. Four individuals
and lead4ward stated that there are other safeguards in place,
and they are concerned that the expansion is not required by
statute.

Response: The agency disagrees. The A-F system, which was
developed with stakeholder input in 2017, already includes the F
rule. While two key objectives of the A-F system are fairness and
clarity, as included in the best-of methodology, those objectives
must also be balanced with a push for rigor. The expansion of
the F rule to the D and F rule is aligned to the redefinition of
acceptable and unacceptable performance in Senate Bill (SB)
1365, 87th Texas Legislature, Regular Session, 2021.

Calculating Ratings, District Proportional Weighting

Comment: Three school district employees, one teacher, and
Texas School Alliance commented that the proposed district rat-
ing methodology does not hold districts accountable to mobile
students, who are not in any campus subset. The teacher sug-
gested adding a separate entity comprised of district, but not
campus, accountable students.

Response: The agency disagrees. The suggestion of a sepa-
rate entity was previously considered for the 2023 A-F Refresh.
Data analysis found approximately 1% of tests statewide would
be excluded due to meeting only district subset. District Closing
the Gaps disaggregated student group data reports will include
the results for students who did not meet the campus account-
ability subset but did meet the district accountability subset to aid
district planning efforts.

Comment: Stafford ISD and four school district employees
shared a concern that the cut scores for CCMR indicators
should not be implemented at the same time as a new method
of district proportional ratings.

Response: The agency disagrees. Before the A-F system be-
came law with HB 22 in 2017, Texas accountability rules were
changed every year, with goals for students constantly increas-
ing each year. With the A-F system, a commitment was made to
maintain the same calculations and cut points for up to five con-
secutive years without annual changes to provide certainty for
districts and allow for better year-over-year data comparisons.
In a year when indicators are changed, like this year, multiple
changes will need to be implemented at the same time to allow
for comparability in future years.

Comment: One individual commented that the majority of the
districts in the state do not have the problem of misaligned cam-
pus and district ratings, which was analyzed by TEA to be ap-
proximately 30% of districts. TPCSA suggested an option where
50-75% of the overall rating is weighted by campus enroliment
and the remaining portion is calculated with each campus's score
contributing equally regardless of campus size.

Response: The agency disagrees. The intent of the proportional
weighting directly addresses 30% of misaligned letter grades but
also provides a more accurate picture of all students in the district
from all grade spans equally.

Comment: One individual commented that the proposed
methodology for Domain 2 should use each campus's resolved
score (each campus's best of D2A or D2B) instead of calculating
a district's resolved score from each campus D2A and D2B.

Response: The agency disagrees. The district proportional
methodology is intended to follow the same method as a
campus and not consider differing parts (A or B) varying from
campus to campus.

Comment: One individual expressed concern with not including
students from Kindergarten-Grade 2 when making the propor-
tional weight from the Grades 3-12 enroliment count.

Response: The agency disagrees. The vast majority of data
in the A-F campus rating comes from STAAR®-tested grades
(Grade 3 and higher). The district proportional methodology is
also intended to follow the same method of including only Grade
3 and higher.

Comment: Texas School Alliance expressed concern that the
proposed methodology over-values STAAR® outcomes and un-
der-values CCMR.

Response: The agency disagrees, as this new district propor-
tional weight methodology is intentionally aligned with campus
results, including where the STAAR® results are a large propor-
tion of the campus type results (elementary and middle), and this
will factor into the district rating.

Comment: Austin Chamber, Commit, Good Reason Houston,
Opportunity Austin, Texas Association of Business, Texas Busi-
ness Leadership Council, and Teach Plus expressed support for
the proposed proportional weighting, stating that it is a more ac-
curate reflection of the performance of a district and accounts
for campus enrollment/performance differences. Ed Trust com-
mented that this methodology reinforces the importance of ele-
mentary and middle school success in supporting students' cu-
mulative success and better reflects overall school system per-
formance. Texas 2036 commented that the changes will make
the district's score reflective of the academic outcomes of all stu-
dents in the district.

Response: The agency agrees that the proportional methodol-
ogy ensures every student in the same grade level in a district
represents an equal portion in the district's total score, improving
the alignment between a district and their campus ratings.

Calculating Ratings, Requests to Hold Ratings "Harmless"

Comment: Two individuals recommended holding ratings harm-
less since the previous school year was the first typical school
year following the pandemic. Another individual commented that
ratings have negative impacts on students, teachers, and fam-
ilies and suggested the ratings will drive uninformed decisions.
The commenter also proposed holding ratings harmless.

Response: The agency disagrees as statute does not provide
the authority to hold ratings harmless. TEC, §39.053(f) states
that "standards are established and modified to continuously im-
prove student performance to achieve the goals of eliminating
achievement gaps based on race, ethnicity, and socioeconomic
status and to ensure this state is a national leader in preparing
students for postsecondary success, in consultation with educa-
tors, parents, and business and industry representatives."
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Comment: One teacher, a parent, a school district employee,
and Texas School Alliance recommended holding ratings harm-
less due to the STAAR® redesign and inconsistency between
2022 and 2023. Texas School Alliance further commented that
the 2022-2023 school year was transitional for IBCs, college
prep courses, and CCMR methodology.

Response: The agency disagrees as statute does not provide
the authority to hold ratings harmless. Unlike previous changes
to the state summative assessment, which historically have in-
creased the rigor of the assessment, the STAAR® redesign does
not increase the rigor of the test. Instead, the STAAR® was re-
designed to make the test more tightly aligned to the classroom
experience. The redesign does not mean the test will be harder.
The same rigorous statistical processes used to ensure that the
test is measuring the same thing each year will be applied dur-
ing the redesign of STAAR®. However, the redesign does mean
that in many grades, the reading/language arts test will include
writing for the first time. Based on the addition of writing and
the impact of COVID-19, TEA is maintaining the same baseline
used when setting 2017 cut points for STAAR® proficiency.

Comment: Two school district employees and Texas School Al-
liance suggested holding ratings harmless in 2023 unless the
new methodology results in a higher score. Texas School Al-
liance also suggested implementing the new system in fall 2024.

Response: The agency disagrees as statute does not provide
the authority to hold ratings harmless. Before the A-F system
became law with HB 22 in 2017, Texas accountability rules were
changed every year, with goals for students constantly increas-
ing each year. Each year, the new methodology was applied
without using a "better of" calculation.

Comment: A teacher commented that a hold harmless provision
would allow for a year for adjustment and requested the agency
use the previous system for ratings while publishing results using
the new system. The commenter suggested that the one-year
hold harmless would provide time for planning and implemen-
tation of changes. Another school district employee stated that
that new 2023 ratings will communicate that the 2022 ratings
were flawed and recommended issuing a hold harmless on rat-
ings.

Response: The agency disagrees as statute does not provide
the authority to hold ratings harmless. Before the A-F system
became law with HB 22 in 2017, Texas accountability rules
were changed every year, with goals for students constantly
increasing each year. Given this, when rating methodologies
are changed, the methodology applies to all data currently
available for the effective year of the rating. The agency is
statutorily committed to ensuring Texas is a national leader in
preparing students for postsecondary success and disagrees
with holding ratings harmless.

Comment: Commit, TPCSA, Texas Business Leadership Coun-
cil, Teach Plus, and Good Reason Houston made a request for
the agency to publish the 2023 results under 2022 methodology,
while still moving ahead to issuing ratings under 2023 methodol-
ogy, noting that providing both results helps schools better inter-
pret and communicate their year-over-year performance during
this transition.

Response: The agency disagrees. It is not possible to pro-
duce 2023 results under 2022 methodology because of limited
data. For example, TEA cannot calculate Academic Growth us-
ing 2023 data under 2022 methodology because of the lack of a
STAAR® Progress Measure.

Algebra |

Comment: Philanthropy Advocates, Austin Chamber, Oppor-
tunity Austin, Commit, Good Reason Houston, Educate Texas,
Texas Business Leadership Council, and Teach Plus suggested
the inclusion of Algebra | completion bonus points in middle
school. These groups, as well as Ed Trust, Texas 2036, and one
school district employee shared concern about the impact of
existing methodology on district decisions for top performers as
potentially disincentivizing middle school students' placement
in Algebra |, particularly in alignment with SB 2124, 88th Texas
Legislature, Regular Session, 2023.

Response: The agency disagrees that bonus points should be
included for students who complete Algebra | in middle school,
as it will require further analysis regarding the statewide impacts.
TEA agrees that research has shown the importance of access
to advanced math pathways, and TEA will continue to research
and analyze alternatives, such as bonus points, for future up-
dates to the accountability system.

Early Grades Data

Comment: Teach Plus, Texas Association of Business, Texas
Business Leadership Council, Commit, and Good Reason Hous-
ton recommended a pilot to measure and report on prekinder-
garten through Grade 2 success.

Response: The agency disagrees. TEA would require legislative
funding and authority to create a pilot on early grade success.

CCMR Cuts, Pathways in Technology Early College High
Schools (P-TECH)

Comment: One individual stated that the CCMR cut score is in-
equitable for traditional high schools and other campuses, such
as P-TECH or early college high schools (ECHS) and suggested
separating those specialized campuses and increasing the cut
score for traditional high schools to 76 and leaving P-TECH and
ECHS campuses at 88.

Response: The agency disagrees with setting different cut points
for different high school campus types. TEA will continue to mon-
itor any disproportionate impact to different campus types.

New English | to English Il Growth

Comment: One school district employee suggested not imple-
menting measure of growth for students concurrently enrolled in
English | and Il in the same year, given a concern of a lack of
within-year data available for teachers to help a student adjust
before taking English II.

Response: The agency disagrees. One of the benefits of mov-
ing to a transition table model is the inclusion of more students
in the growth calculation. This includes students moving from
English | EOC to English Il EOC in the case that they take these
assessments for the first time in the same year.

Military Indicators

Comment: One school district employee requested that mili-
tary readiness include the Junior Reserve Officer Training Corps
(JROTC) and the Armed Services Vocational Aptitude Battery
(ASVAB) as indicators.

Response: The agency disagrees. Bills including JROTC and
ASVAB in military readiness did not pass during the 88th Texas
Legislature, Regular Session, 2023. Therefore, the agency lacks
statutory authority to include the indicators.

New Distinction Designation Suggestion
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Comment: One school district administrator and lead4ward sug-
gested that annual growth be added as an Academic Achieve-
ment Distinction Designation indicator for those subjects.

Response: The agency disagrees. As this is the first year of
the implementation of the new Annual Growth transition table,
TEA will explore adding a distinction once data are more readily
available.

Accelerated Tester Verification Window

Comment: One district employee requested adding add
SAT/ACT verification window for accelerated testers using
SAT/ACT tests taken prior to January 2023.

Response: The agency disagrees. School district and charter
school responsibility for data quality is the cornerstone of a fair
and uniform rating determination. TEA is committed to data qual-
ity in the system and will explore the currently available verifi-
cation opportunities to ensure they are well communicated and
appropriately available.

Results Driven Accountability

Comment: TPCSA expressed concern with RDA being reported
publicly alongside A-F ratings, stating that RDA must be clearly
labeled, explained, contextualized, and separated from the pri-
mary measures used for A-F ratings.

Response: The agency disagrees. The incorporation of the
RDA system into the A-F system will align federal reporting
requirements, reduce duplication of data reporting, and cre-
ate consistent focus across the state on special population
performance improvement. However, the agency agrees that
clarity and transparency will be key and will work with the RDA
Taskforce on communication.

General Comments

Comment: An education service center (ESC) consultant sug-
gested removing codes 04 and 05 under the Graduate with
Completed Individualized Education Program and Workforce
Readiness CCMR indicator and removing references through-
out the manual to "Recommended," "Minimum," and "DAP -
Distinguished Achievement Program."

Response: The agency disagrees. These codes are still used
and are not yet ready to be removed.

Comment: A school district employee suggested moving the 0-4
points chart and explanation from its proposed location to a later
page where the manual details the calculating the component
score.

Response: The agency agrees and has made a technical
change to the manual at adoption to move the chart to a more
easily referenced location.

Comment: A school district employee questioned a reference to
a "fall 2021 result" instead of "fall 2022 result" on page eight in
Chapter 1.

Response: The agency agrees and has made a technical correc-
tion in the accountability subset example referenced at adoption.

Comment: An ESC employee noted thatin Chapter 12, related to
RDA, the terms "students" and "children" are used inconsistently.

Response: The agency agrees and has made changes at adop-
tion to use the term "students" consistently.

Comment: Lead4ward and a school district employee requested
clarification on what is meant by the term "acceptable account-
ability ratings" when referring to distinction designation eligibility.

Response: The agency agrees and has made a change at adop-
tion to clarify in Chapter 1 that acceptable performance is defined
as an overall rating of A, B, or C for eligibility to earn distinction
designations.

Comment: Two school district employees and lead4ward made a
suggestion to replace "progress" with "growth" when describing
subset in Chapter 1. Lead4ward also suggested a change from
"progress" to "growth" in Chapter 3 when describing year-over-
year student-level change.

Response: The agency agrees and has made a change at adop-
tion to this language in Chapters 1 and 3.

Comment: An ESC specialist suggested adding Progress to
English language proficiency as one of the areas that would get
one point in Closing the Gaps for meeting minimal growth.

Response: The agency agrees and has made a change to Chap-
ter 4 at adoption to clarify this area as one that would get one
point in Closing the Gaps for meeting minimal growth.

Comment: Three school district employees and lead4ward re-
quested that all appendices to the manual be included as part of
the publication of the proposed manual. One of the district em-
ployees also requested to include in Appendix H course codes
that would be considered English language arts/mathematics if
taken for dual credit.

Response: The agency disagrees that the appendices should
be published with the proposed manual. Since the appendices
contain so much detail, a great deal of effort is involved to en-
sure the appendices are accurate and reflective of any changes
to methodology made through the process of finalizing the man-
ual. Therefore, the appendices will be published as soon as it is
feasible after the adoption of the new manual.

Comment: Lead4ward and a school district employee made a
suggestion to rewrite the School Progress Domain Overview
(Chapter 3) and to rewrite the description of which stu-
dent groups are evaluated in Closing the Gaps (Chapter 4).
Lead4ward also suggested a rewrite to the description of the
School Progress, Part B Relative Performance Score overview
(Chapter 3).

Response: The agency agrees and has made changes at adop-
tion to clarify in Chapter 3 that the School Progress domain mea-
sures campus outcomes in two areas (Part A and Part B), to
clarify in Chapter 4 the specific student groups in the Closing the
Gaps calculation, and to clarify in Chapter 3 that relative perfor-
mance scaling is done differently from elementary and middle
schools using STAAR® and CCMR scores.

Comment: A school district employee suggested clarifying the
TSI assessment diagnostic in the Meet TSI Criteria section of
CCMR.

Response: The agency disagrees as this section references Ap-
pendix H, where the criteria is listed.

Comment: A school district employee suggested the Student
Group Growth and the Expected Growth calculations should be
rounded to one decimal point on example 2 on page 41.

Response: The agency agrees and has made a change to Chap-
ter 4 at adoption to address the rounding in the example.
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Comment: Lead4ward requested clarity on the Not Rated: Data
Integrity label and the process that leads to such a rating.

Response: The agency agrees and has made a change at adop-
tion to Chapter 1 to clarify that the label is used after the conclu-
sion of a special investigation has been conducted.

Comment: Lead4ward requested a sentence be deleted from the
Annual Dropout Rate Conversion section regarding the three-
year sum of ten students per class required. Lead4ward also
recommended a definition of "previous dropouts who complete”
in the AEA Graduation/Dropout Rate.

Response: The agency disagrees and will keep the sentence
in order to provide this detail and not falsely indicate a change
to the required number of students. The agency also disagrees
with describing a "previous dropout who completes as it is du-
plicative to completers as already defined in the formula: Num-
ber of Graduates + Continuers + TXCHSE Recipients + Previous
Dropouts who Complete.

Comment: Lead4ward recommended the name of the AEA mea-
sure for School Progress - Part B be revised from AEA Part B:
Retest Growth to AEA Part B: EOC Retest Performance, sug-
gesting that "retest growth" sounds like "academic growth." The
commenter stated that a different name would help the public
understand the measure.

Response: The agency disagrees that the term "retest growth" is
needed to improve public understanding. In addition, the agency
has determined that the phrase "retest performance" sounds like
an achievement measure when it is a measure of improvement
for those previously scoring below approaches.

Comment: Lead4ward suggested changing language in Chap-
ter 4 from 2023-2024 evaluation to 2024 accountability and
from 2022-2023 Academic Achievement performance to 2023
accountability; adding the year 2023 to a bullet point on min-
imum size; removing a paragraph about minimum size from
Chapter 4; adding 2027-2028 through 2032-2033 target to the
2-point description; and changing the description of Calculating
Component Scores.

Response: The agency disagrees and has determined that the
proposed language presents the clearest descriptions. In ad-
dition, maintaining language as proposed will ensure that the
agency does not signal a change to methodology where there
is not a change.

Reporting on Texas Performance Reporting System (TPRS) and
TXSchools.gov

Comment: The Austin Chamber, Opportunity Austin, and Texas
2036 commented in support of including extra and co-curricular
elements as informational items in TXSchools.gov as a means to
allow schools to highlight their extracurricular accomplishments,
voicing concerns about inequity if factored into the calculations
of the A-F rating system.

Response: This comment is outside the scope of the proposed
rulemaking. However, the agency provides the following clar-
ification. TEA has collected data and conducted analyses on
the potential incorporation of extracurriculars to the A-F system
and will continue to explore what data is available to include on
TXSchools.gov or TPRS.

Comment: Ed Trust suggested chronic absenteeism rates and
access to advanced math pathways serve as key inputs for stu-
dent success and advocated for its inclusion within TPRS and
TXSchools.gov.

Response: This comment is outside the scope of the pro-
posed rulemaking. However, the agency provides the following
clarification. These data are already slated to be added to
TXSchools.gov and TPRS.

Comment: Austin Chamber and Opportunity Austin commented
in support of strengthening transparency by publishing additional
school performance data to the TPRS and TXSchools.gov to en-
sure employers, parents, and students have better information
on school performance.

Response: This comment is outside the scope of the proposed
rulemaking. However, the agency provides the following clarifi-
cation. For future updates to the system, TEA will continue to
explore the inclusion of data in the accountability rating system,
balanced with making data available in reporting systems.

Comment: Lead4ward suggested publishing both parts of the
School Progress, Part A: Academic Growth score (Annual
Growth and Accelerated Learning) separately.

Response: This comment is outside the scope of the proposed
rulemaking. However, the agency provides the following clarifi-
cation. The TPRS and TXSchools.gov will report each data point
separately for campuses and communities.

Comment: The Condra School voiced concern for the circum-
stances of the students at the school, who are often students
with attention deficit hyperactivity disorder, dyslexia, and other
learning disabilities, as reflected in the accountability rating.

Response: This comment is outside the scope of the proposed
rulemaking.

USDE Every Student Succeeds Act (ESSA) Amendment

As part of the 2023 A-F Refresh, TEA submitted an amendment
to the state's ESSA plan to adjust the methodology within the
Closing the Gaps domain. Proposed amendments to the con-
solidated state plan must be submitted to the USDE for review
and approval before implementation. The USDE submitted the
following comments.

Comment: The USDE commented that TEA's methodology for
calculating the Progress in Achieving ELP indicator must be re-
vised to include all four domains.

Response: The agency agrees and made this change to Chapter
4 at adoption to include writing in the calculation in order to meet
statutory requirements.

Comment: The USDE commented that under the label of Eng-
lish language (EL) Proficiency Status, instead of the currently
approved EL Progress label, it is unclear if the state is basing
its goals on the percentage of English learners making progress
toward achieving proficiency as required or the percentage of
English learners who are proficient.

Response: The agency agrees and has made this change to
Chapter 4 at adoption to clarify that the calculation is not a pro-
ficiency rate but is progress in achieving English language pro-
ficiency.

Comment: The USDE commented that TEA must use the same
methodology it uses for CSlI to identify schools for additional tar-
geted support and improvement (ATSI). This means that TEA
must use the same methodology as its Closing the Gaps do-
main, including calculating a weighted average that is scaled to
grades A-F, and then determining the lowest-performing 5% on
this summative scale by rank order. USDE recommended that
TEA use as similar language as possible to the CSI section in
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the ATSI section. Additionally, USDE requested that TEA revise
the ATSI exit criteria to ensure that it ensures continued progress
to improve student academic achievement and school success,
clarifying that the CSI cutpoint will be used from the year of iden-
tification.

Response: The agency agrees and has made these changes to
Chapter 10 at adoption to ATSI identification and exit criteria as
required by the Elementary and Secondary

SUBCHAPTER AA. ACCOUNTABILITY AND
PERFORMANCE MONITORING
19 TAC §97.1001

STATUTORY AUTHORITY. The amendment is adopted under
Texas Education Code (TEC), §7.021(b)(1), which authorizes
the Texas Education Agency (TEA) to administer and monitor
compliance with education programs required by federal or
state law, including federal funding and state funding for those
programs; TEC, §7.028, which authorizes TEA to monitor as
necessary to ensure school district and charter school compli-
ance with federal law and regulations, financial integrity, and
data integrity and authorizes the agency to monitor school dis-
tricts and charter schools through its investigative process; TEC,
§7.028(a), which authorizes TEA to monitor special education
programs for compliance with state and federal laws; TEC,
§12.056, which requires that a campus or program for which
a charter is granted under TEC, Chapter 12, Subchapter C, is
subject to any prohibition relating to the Public Education Infor-
mation Management System (PEIMS) to the extent necessary
to monitor compliance with TEC, Chapter 12, Subchapter C, as
determined by the commissioner; high school graduation under
TEC, §28.025; special education programs under TEC, Chapter
29, Subchapter A; bilingual education under TEC, Chapter 29,
Subchapter B; and public school accountability under TEC,
Chapter 39, Subchapters B, C, D, F, and J, and Chapter 39A;
TEC, §12.104, which states that a charter granted under TEC,
Chapter 12, Subchapter D, is subject to a prohibition, restriction,
or requirement, as applicable, imposed by TEC, Title 2, or
a rule adopted under TEC, Title 2, relating to PEIMS to the
extent necessary to monitor compliance with TEC, Chapter 12,
Subchapter D, as determined by the commissioner; high school
graduation requirements under TEC, §28.025; special educa-
tion programs under TEC, Chapter 29, Subchapter A; bilingual
education under TEC, Chapter 29, Subchapter B; discipline
management practices or behavior management techniques
under TEC, §37.0021; public school accountability under TEC,
Chapter 39, Subchapters B, C, D, F, G, and J, and Chapter 39A;
and intensive programs of instruction under TEC, §28.0213;
TEC, §29.001, which authorizes TEA to effectively monitor all
local education agencies (LEAs) to ensure that rules relating to
the delivery of services to children with disabilities are applied
in a consistent and uniform manner, to ensure that LEAs are
complying with those rules, and to ensure that specific reports
filed by LEAs are accurate and complete; TEC, §29.0011(b),
which authorizes TEA to meet the requirements under (1) 20
U.S.C. §1418(d) and its implementing regulations to collect and
examine data to determine whether significant disproportionality
based on race or ethnicity is occurring in the state and in the
school districts and open-enrollment charter schools in the state
with respect to the (a) identification of children as children with
disabilities, including the identification of children as children
with particular impairments; (b) placement of children with
disabilities in particular educational settings; and (c) incidence,
duration, and type of disciplinary actions taken against children

with disabilities, including suspensions or expulsions; or (2)
20 U.S.C. §1416(a)(3)(C) and its implementing regulations to
address in the statewide plan the percentage of schools with
disproportionate representation of racial and ethnic groups in
special education and related services and in specific disability
categories that results from inappropriate identification; TEC,
§29.010(a), which authorizes TEA to adopt and implement a
comprehensive system for monitoring LEA compliance with
federal and state laws relating to special education, including
ongoing analysis of LEA special education data; TEC, §29.062,
which authorizes TEA to evaluate and monitor the effectiveness
of LEA programs and apply sanctions concerning emergent
bilingual students; TEC, §29.066, which authorizes PEIMS
reporting requirements for school districts that are required to
offer bilingual education or special language programs to in-
clude the following information in the district's PEIMS report: (1)
demographic information, as determined by the commissioner,
on students enrolled in district bilingual education or special
language programs; (2) the number and percentage of students
enrolled in each instructional model of a bilingual education
or special language program offered by the district; and (3)
the number and percentage of emergent bilingual students
who do not receive specialized instruction; TEC, §29.081(e),
(e-1), and (e-2), which define criteria for alternative education
programs for students at risk of dropping out of school and
subjects those campuses to the performance indicators and
accountability standards adopted for alternative education pro-
grams; TEC, §29.201 and §29.202, which describe the Public
Education Grant (PEG) program and eligibility requirements;
TEC, §39.003 and §39.004, which authorize the commissioner
to adopt procedures relating to special investigations. TEC,
§39.003(d), allows the commissioner to take appropriate action
under Chapter 39A, to lower the district's accreditation status
or the district's or campus's accountability rating based on the
results of the special investigation; TEC, §39.051 and §39.052,
which authorize the commissioner to determine criteria for
accreditation statuses and to determine the accreditation status
of each school district and open-enrollment charter school;
TEC, §39.053, which authorizes the commissioner to adopt a
set of indicators of the quality of learning and achievement and
requires the commissioner to periodically review the indicators
for consideration of appropriate revisions; TEC, §39.054, which
requires the commissioner to adopt rules to evaluate school
district and campus performance and to assign a performance
rating; TEC, §39.0541, which authorizes the commissioner
to adopt indicators and standards under TEC, Chapter 39,
Subchapter C, at any time during a school year before the
evaluation of a school district or campus; TEC, §39.0543, which
describes acceptable and unacceptable performance as refer-
enced in law; TEC, §39.0546, which requires the commissioner
to assign a school district or campus a rating of "Not Rated" for
the 2021-2022 school year, unless, after reviewing the district
or campus under the methods and standards adopted under
TEC, §39.054, the commissioner determines the district or
campus should be assigned an overall performance rating of
C or higher; TEC, §39.0548, which requires the commissioner
to designate campuses that meet specific criteria as dropout
recovery schools and to use specific indicators to evaluate
them; TEC, §39.055, which prohibits the use of assessment
results and other performance indicators of students in a res-
idential facility in state accountability; TEC, §39.056, which
authorizes the commissioner to adopt procedures relating to
monitoring reviews and special accreditation investigations;
TEC, §39.151, which provides a process for a school district or
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an open-enrollment charter school to challenge an academic
or financial accountability rating; TEC, §39.201, which requires
the commissioner to award distinction designations to a campus
or district for outstanding performance; TEC, §39.2011, which
makes open-enrollment charter schools and campuses that
earn an acceptable rating eligible for distinction designations;
TEC, §39.202 and §39.203, which authorize the commissioner
to establish criteria for distinction designations for campuses
and districts; TEC, §39A.001, which authorizes the commis-
sioner to take any of the actions authorized by TEC, Chapter
39, Subchapter A, to the extent the commissioner determines
necessary if a school does not satisfy the academic perfor-
mance standards under TEC, §39.053 or §39.054, or based
upon a special investigation; TEC, §39A.002, which authorizes
the commissioner to take certain actions if a school district
becomes subject to commissioner action under TEC, §39A.001;
TEC, §39A.004, which authorizes the commissioner to appoint
a board of managers to exercise the powers and duties of a
school district's board of trustees if the district is subject to
commissioner action under TEC, §39A.001, and has a current
accreditation status of accredited-warned or accredited-proba-
tion; or fails to satisfy any standard under TEC, §39.054(e);
or fails to satisfy any financial accountability standard; TEC,
§39A.005, which authorizes the commissioner to revoke school
accreditation if the district is subject to TEC, §39A.001, and
for two consecutive school years has received an accreditation
status of accredited-warned or accredited-probation, failed
to satisfy any standard under TEC, §39.054(e), or failed to
satisfy a financial performance standard; TEC, §39A.007, which
authorizes the commissioner to impose a sanction designed to
improve high school completion rates if the district has failed
to satisfy any standard under TEC, §39.054(e), due to high
school completion rates; TEC, §39A.051, which authorizes the
commissioner to take action based on campus performance
that is below any standard under TEC, §39.054(e); and TEC,
§39A.063, which authorizes the commissioner to accept sub-
stantially similar intervention measures as required by federal
accountability measures in compliance with TEC, Chapter 39A.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§7.021(b)(1); 7.028; 12.056;
12.104; 29.001; 29.0011(b); 29.010(a); 29.062; 29.066;
29.081(e), (e-1), and (e-2); 29.201; 29.202; 39.003; 39.004;
39.051; 39.052; 39.053; 39.054; 39.0541; 39.0543; 39.0546;
39.0548; 39.055; 39.056; 39.151; 39.201; 39.2011; 39.202;
39.203; 39A.001; 39A.002; 39A.004; 39A.005; 39A.007;
39A.051; and 39A.063.

$§97.1001. Accountability Rating System.

(a) The rating standards established by the commissioner
of education under Texas Education Code (TEC), §§39.052(a)
and (b)(1)(A); 39.053, 39.054, 39.0541, 39.0548, 39.055, 39.151,
39.201, 39.2011, 39.202, 39.203, 29.081(e), (e-1), and (e-2), and
12.104(b)(2)(L), shall be used to evaluate the performance of districts,
campuses, and charter schools. The indicators, standards, and proce-
dures used to determine ratings will be annually published in official
Texas Education Agency publications. These publications will be
widely disseminated and cover the following:

(1) indicators, standards, and procedures used to determine
district ratings;

(2) indicators, standards, and procedures used to determine
campus ratings;

(3) indicators, standards, and procedures used to determine
distinction designations; and

(4) procedures for submitting a rating appeal.

(b) The procedures by which districts, campuses, and charter
schools are rated and acknowledged for 2023 are based upon specific
criteria and calculations, which are described in excerpted sections of
the 2023 Accountability Manual provided in this subsection.

Figure: 19 TAC §97.1001(b)

(c) Ratings may be revised as a result of investigative activities
by the commissioner as authorized under TEC, §39.057.

(d) The specific criteria and calculations used in the account-
ability manual are established annually by the commissioner and com-
municated to all school districts and charter schools.

(e) The specific criteria and calculations used in the annual ac-
countability manual adopted for prior school years remain in effect for
all purposes, including accountability, data standards, and audits, with
respect to those school years.

(f) Inaccordance with TEC, §7.028(a), the purpose of the Re-
sults Driven Accountability (RDA) framework is to evaluate and report
annually on the performance of school districts and charter schools for
certain populations of students included in selected program areas. The
performance of a school district or charter school is included in the
RDA report through indicators of student performance and program
effectiveness and corresponding performance levels established by the
commissioner.

(g) The assignment of performance levels for school districts
and charter schools in the 2023 RDA report is based on specific criteria
and calculations, which are described in the 2023 Accountability Man-
ual provided in subsection (b) of this section.

(h) The specific criteria and calculations used in the RDA
framework are established annually by the commissioner and commu-
nicated to all school districts and charter schools.

(i) The specific criteria and calculations used in the annual
RDA manual adopted for prior school years remain in effect for all
purposes, including accountability and performance monitoring, data
standards, and audits, with respect to those school years.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 25,
2023.

TRD-202303937

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 14, 2023

Proposal publication date: May 19, 2023

For further information, please call: (512) 475-1497

¢ ¢ ¢

19 TAC §97.1005

STATUTORY AUTHORITY. The repeal is adopted under Texas
Education Code (TEC), §7.021(b)(1), which authorizes the
Texas Education Agency (TEA) to administer and monitor com-
pliance with education programs required by federal or state law,
including federal funding and state funding for those programs;
TEC, §7.028, which authorizes TEA to monitor as necessary
to ensure school district and charter school compliance with
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federal law and regulations, financial integrity, and data integrity
and authorizes the agency to monitor school districts and char-
ter schools through its investigative process; TEC, §7.028(a),
which authorizes TEA to monitor special education programs
for compliance with state and federal laws; TEC, §12.056,
which requires that a campus or program for which a charter
is granted under TEC, Chapter 12, Subchapter C, is subject
to any prohibition relating to the Public Education Information
Management System (PEIMS) to the extent necessary to
monitor compliance with TEC, Chapter 12, Subchapter C, as
determined by the commissioner; high school graduation under
TEC, §28.025; special education programs under TEC, Chapter
29, Subchapter A; bilingual education under TEC, Chapter 29,
Subchapter B; and public school accountability under TEC,
Chapter 39, Subchapters B, C, D, F, and J, and Chapter 39A;
TEC, §12.104, which states that a charter granted under TEC,
Chapter 12, Subchapter D, is subject to a prohibition, restriction,
or requirement, as applicable, imposed by TEC, Title 2, or
a rule adopted under TEC, Title 2, relating to PEIMS to the
extent necessary to monitor compliance with TEC, Chapter 12,
Subchapter D, as determined by the commissioner; high school
graduation requirements under TEC, §28.025; special educa-
tion programs under TEC, Chapter 29, Subchapter A; bilingual
education under TEC, Chapter 29, Subchapter B; discipline
management practices or behavior management techniques
under TEC, §37.0021; public school accountability under TEC,
Chapter 39, Subchapters B, C, D, F, G, and J, and Chapter 39A;
and intensive programs of instruction under TEC, §28.0213;
TEC, §29.001, which authorizes TEA to effectively monitor all
local education agencies (LEAs) to ensure that rules relating to
the delivery of services to children with disabilities are applied
in a consistent and uniform manner, to ensure that LEAs are
complying with those rules, and to ensure that specific reports
filed by LEAs are accurate and complete; TEC, §29.0011(b),
which authorizes TEA to meet the requirements under (1) 20
U.S.C. §1418(d) and its implementing regulations to collect and
examine data to determine whether significant disproportionality
based on race or ethnicity is occurring in the state and in the
school districts and open-enroliment charter schools in the state
with respect to the (a) identification of children as children with
disabilities, including the identification of children as children
with particular impairments; (b) placement of children with
disabilities in particular educational settings; and (c) incidence,
duration, and type of disciplinary actions taken against children
with disabilities, including suspensions or expulsions; or (2)
20 U.S.C. §1416(a)(3)(C) and its implementing regulations to
address in the statewide plan the percentage of schools with
disproportionate representation of racial and ethnic groups in
special education and related services and in specific disability
categories that results from inappropriate identification; TEC,
§29.010(a), which authorizes TEA to adopt and implement a
comprehensive system for monitoring LEA compliance with
federal and state laws relating to special education, including
ongoing analysis of LEA special education data; TEC, §29.062,
which authorizes TEA to evaluate and monitor the effectiveness
of LEA programs and apply sanctions concerning emergent
bilingual students; TEC, §29.066, which authorizes PEIMS
reporting requirements for school districts that are required to
offer bilingual education or special language programs to in-
clude the following information in the district's PEIMS report: (1)
demographic information, as determined by the commissioner,
on students enrolled in district bilingual education or special
language programs; (2) the number and percentage of students
enrolled in each instructional model of a bilingual education

or special language program offered by the district; and (3)
the number and percentage of emergent bilingual students
who do not receive specialized instruction; TEC, §29.081(e),
(e-1), and (e-2), which define criteria for alternative education
programs for students at risk of dropping out of school and
subjects those campuses to the performance indicators and
accountability standards adopted for alternative education pro-
grams; TEC, §29.201 and §29.202, which describe the Public
Education Grant (PEG) program and eligibility requirements;
TEC, §39.003 and §39.004, which authorize the commissioner
to adopt procedures relating to special investigations. TEC,
§39.003(d), allows the commissioner to take appropriate action
under Chapter 39A, to lower the district's accreditation status
or the district's or campus's accountability rating based on the
results of the special investigation; TEC, §39.051 and §39.052,
which authorize the commissioner to determine criteria for
accreditation statuses and to determine the accreditation status
of each school district and open-enrollment charter school;
TEC, §39.053, which authorizes the commissioner to adopt a
set of indicators of the quality of learning and achievement and
requires the commissioner to periodically review the indicators
for consideration of appropriate revisions; TEC, §39.054, which
requires the commissioner to adopt rules to evaluate school
district and campus performance and to assign a performance
rating; TEC, §39.0541, which authorizes the commissioner
to adopt indicators and standards under TEC, Chapter 39,
Subchapter C, at any time during a school year before the
evaluation of a school district or campus; TEC, §39.0543, which
describes acceptable and unacceptable performance as refer-
enced in law; TEC, §39.0546, which requires the commissioner
to assign a school district or campus a rating of "Not Rated" for
the 2021-2022 school year, unless, after reviewing the district
or campus under the methods and standards adopted under
TEC, §39.054, the commissioner determines the district or
campus should be assigned an overall performance rating of
C or higher; TEC, §39.0548, which requires the commissioner
to designate campuses that meet specific criteria as dropout
recovery schools and to use specific indicators to evaluate
them; TEC, §39.055, which prohibits the use of assessment
results and other performance indicators of students in a res-
idential facility in state accountability; TEC, §39.056, which
authorizes the commissioner to adopt procedures relating to
monitoring reviews and special accreditation investigations;
TEC, §39.151, which provides a process for a school district or
an open-enrollment charter school to challenge an academic
or financial accountability rating; TEC, §39.201, which requires
the commissioner to award distinction designations to a campus
or district for outstanding performance; TEC, §39.2011, which
makes open-enrollment charter schools and campuses that
earn an acceptable rating eligible for distinction designations;
TEC, §39.202 and §39.203, which authorize the commissioner
to establish criteria for distinction designations for campuses
and districts; TEC, §39A.001, which authorizes the commis-
sioner to take any of the actions authorized by TEC, Chapter
39, Subchapter A, to the extent the commissioner determines
necessary if a school does not satisfy the academic perfor-
mance standards under TEC, §39.053 or §39.054, or based
upon a special investigation; TEC, §39A.002, which authorizes
the commissioner to take certain actions if a school district
becomes subject to commissioner action under TEC, §39A.001;
TEC, §39A.004, which authorizes the commissioner to appoint
a board of managers to exercise the powers and duties of a
school district's board of trustees if the district is subject to
commissioner action under TEC, §39A.001, and has a current
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accreditation status of accredited-warned or accredited-proba-
tion; or fails to satisfy any standard under TEC, §39.054(e);
or fails to satisfy any financial accountability standard; TEC,
§39A.005, which authorizes the commissioner to revoke school
accreditation if the district is subject to TEC, §39A.001, and
for two consecutive school years has received an accreditation
status of accredited-warned or accredited-probation, failed
to satisfy any standard under TEC, §39.054(e), or failed to
satisfy a financial performance standard; TEC, §39A.007, which
authorizes the commissioner to impose a sanction designed to
improve high school completion rates if the district has failed
to satisfy any standard under TEC, §39.054(e), due to high
school completion rates; TEC, §39A.051, which authorizes the
commissioner to take action based on campus performance
that is below any standard under TEC, §39.054(e); and TEC,
§39A.063, which authorizes the commissioner to accept sub-
stantially similar intervention measures as required by federal
accountability measures in compliance with TEC, Chapter 39A.

CROSS REFERENCE TO STATUTE. The repeal implements
Texas Education Code, §§7.021(b)(1); 7.028; 12.056; 12.104;
29.001; 29.0011(b); 29.010(a); 29.062; 29.066; 29.081(e), (e-1),
and (e-2); 29.201; 29.202; 39.003; 39.004; 39.051; 39.052;
39.053; 39.054; 39.0541; 39.0543; 39.0546; 39.0548; 39.055;
39.056; 39.151; 39.201; 39.2011; 39.202; 39.203; 39A.001;
39A.002; 39A.004; 39A.005; 39A.007; 39A.051; and 39A.063.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
Filed with the Office of the Secretary of State on October 25,
2023.

TRD-202303938

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: November 14, 2023

Proposal publication date: May 19, 2023

For further information, please call: (512) 475-1497

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 41. TEXAS BEHAVIORAL
HEALTH EXECUTIVE COUNCIL

CHAPTER 882. APPLICATIONS AND
LICENSING

SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES

22 TAC §882.32

The Texas Behavioral Health Executive Council adopts amend-
ments to §882.32, relating to Duty to Update Name and Address.
Section 882.32 is adopted without changes to the proposed text
as published in the September 22, 2023, issue of the Texas Reg-
ister (48 TexReg 5454) and will not be republished.

Reasoned Justification.

The adopted amendments are required due to the statutory
changes made by S.B. 510, 88th Leg., R.S. (2023). Begin-
ning September 1, 2023, Section 507.161 of the Occupations
Code will make all home addresses and telephone numbers
of licensees confidential and not subject to disclosure under
Chapter 552 of the Government Code. Additionally, Section
552.11765 of the Government Code will make a license appli-
cation, the home address, home telephone number, electronic
mail address, social security number, date of birth, driver's
license number, state identification number, passport number,
emergency contact information, or payment information of an
applicant, licensee, or previous licensee confidential and not
subject to disclosure under Chapter 552 of the Government
Code. Therefore, corresponding amendments have been made
to this rule in accordance with these statutory changes.

List of interested groups or associations against the rule.
None.

Summary of comments against the rule.

None.

List of interested groups or associations for the rule.
Texas Association of School Psychologists

Summary of comments for the rule.

A commenter filed a comment through the Council's electronic
form for this rule, but the comment concerned a different
proposed rule change regarding the licensing of specialists in
school psychology. The commenter expressed support for the
proposed changes to §463.9(d)(3)(B)-(D), regarding holding a
graduate degree in a discipline related to psychology and an
applicant in good standing to practice school psychology in an-
other jurisdiction, but the commenter voiced concern regarding
the proposed changes to §463.9(d)(3)(A). The commenter did
not support this change since the commenter believes that the
terminology currently in use, specifically regarding a program,
better captures the intent of this rule, that the applicant must
come from a program and not just one course. Additionally, the
commenter appreciated adding school-based to §463.9(e)(4),
(5), and (7) but believes the change will create an undue burden
on staff to verify that course curriculum includes school-based
language.

Agency Response.

The Executive Council adopts the rule without changes to the
proposed text published in the Texas Register. The comment
received concerned a different licensing rule and are not ger-
mane to this proposed rule change. Therefore, the Executive
Council declines to amend this rule in response to any comment
received.

Statutory Authority.

The rule is adopted under Tex. Occ. Code, Title 3, Subtitle |,
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it.

Additionally, the Executive Council adopts this rule pursuant to
the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.
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The Executive Council also adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 26,
2023.

TRD-202303940

Darrel D. Spinks

Executive Director

Texas Behavioral Health Executive Council
Effective date: November 15, 2023

Proposal publication date: September 22, 2023
For further information, please call: (512) 305-7706

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 23. VEHICLE INSPECTION
SUBCHAPTER C. VEHICLE INSPECTION
STATION OPERATION

37 TAC §23.25

The Texas Department of Public Safety (the department) adopts
amendments to §23.25, concerning Vehicle Inspection Fees.
This rule is adopted without changes to the proposed text as
published in the September 8, 2023, issue of the Texas Register
(48 TexReg 5000) and will not be republished.

The adopted amendment implements Senate Bill 2102, 88th
Leg., R.S. (2023), by adopting the initial three-year fee for
inspection of rental passenger cars or light trucks meeting the
requirements of §548.1025, Transportation Code.

No comments were received regarding the adoption of this rule.

This rule is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; Texas Transportation Code, §548.002, which
authorizes the department to adopt rules to enforce Chapter
548; and Texas Transportation Code, §548.5035, which requires
the department to establish the fee by rule as proposed, S.B.
2102, 88th Leg., R.S. (2023).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.
Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303975

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER F. COMMISSIONED
SECURITY OFFICERS

37 TAC §35.81

The Texas Department of Public Safety (the department) adopts
amendments to §35.81, concerning Application for a Security
Officer Commission. This rule is adopted without changes to the
proposed text as published in the September 8, 2023, issue of
the Texas Register (48 TexReg 5004 ) and will not be republished.

The adopted amendment implements House Bill 3424, 88th
Leg., R.S. (2023), which requires applicants for a commissioned
security officer license to undergo a psychological test to be
eligible for the license.

No comments were received regarding the adoption of this rule.
STATUTORY AUTHORITY

This rule is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Occupations Code, §1702.061(a),
which authorizes the Public Safety Commission to adopt rules to
guide the department in its administration of Texas Occupations
Code, Chapter 1702; and Texas Occupations Code, §1702.163,
which authorizes the commission to adopt a rule requiring
an applicant for a security officer commission to complete a
psychological test, H.B. 3424, 88th Leg., R.S. (2023).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303976

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER G. PERSONAL PROTECTION
OFFICERS
37 TAC §35.91

The Texas Department of Public Safety (the department) adopts
amendments to §35.91, concerning Requirements for Personal
Protection License. This rule is adopted without changes to the
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proposed text as published in the September 8, 2023, issue of
the Texas Register (48 TexReg 5005) and will not be republished.

The adopted amendment ensures consistency with the change
proposed to §35.81, concerning Application for a Security Officer
Commission, which implements House Bill 3424, 88th Leg., R.S.
(2023).

No comments were received regarding the adoption of this rule.

This rule is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Occupations Code, §1702.061(a),
which authorizes the Public Safety Commission to adopt rules to
guide the department in its administration of Texas Occupations
Code, Chapter 1702.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303977

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER J. SPECIAL COMPANY
LICENSE QUALIFICATIONS
37 TAC §35.124

The Texas Department of Public Safety (the department) adopts
new §35.124, concerning Alarm Company and Alarm Training
School Licenses. This rule is adopted without changes to the
proposed text as published in the September 8, 2023, issue of
the Texas Register (48 TexReg 5006) and will not be republished.

The new rule specifies the experience required for alarm com-
pany and alarm training school license applicants.

The department accepted comments on the proposed new rule
through October 9, 2023. Written comments relating to §35.124
were submitted by Michael D Barber, a Primary Company Rep-
resentative. The substantive comment received, and the depart-
ment's response is summarized below.

COMMENT: There should be a precise definition of what "alarm
related experience" means.

RESPONSE: This comment was based on an earlier pre-publi-
cation version and is not applicable to the published version of
the rule, which includes language indicating that alarm related
experience includes installation, monitoring, sales, or related su-
pervision experience. No changes were made to the proposal
based on this comment.

This rule is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission

to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Occupations Code, §1702.061(a),
which authorizes the Public Safety Commission to adopt rules to
guide the department in its administration of Texas Occupations
Code, Chapter 1702.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303978

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

3 ¢ .
CHAPTER 36. METALS RECYCLING
ENTITIES
SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §36.1

The Texas Department of Public Safety (the department) adopts
amendments to §36.1, concerning Definitions. This rule is
adopted without changes to the proposed text as published in
the September 8, 2023, issue of the Texas Register (48 TexReg
5008) and will not be republished.

The adopted amendment removes the definition of "fixed loca-
tion" relating to the regulation of metal recycling entities because
the definition conflicts with the statutory definition adopted in
Senate Bill 224, 88th Leg., R.S. (2023), amending the Metals
Recycling Entities Act (Occupations Code, Chapter 1956).

The department accepted comments on the proposed amend-
ments through October 9, 2023. Written comments relating to
§36.1 were submitted by Carol Alvarado, Texas State Senator,
District 6, Jeff Leach, Texas State Representative, District 67,
and Steve Bresnen, Attorney at Law in support of the amend-
ments to this rule. No changes were made to the proposal based
on these comments.

This rule is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Occupations Code, §1956.013,
which authorizes the Public Safety Commission to adopt rules
to administer Chapter 1956.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303979
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D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

3 . .
37 TAC §36.5

The Texas Department of Public Safety (the department) adopts
the repeal of §36.5, concerning Sellers of Catalytic Converters in
the Ordinary Course of Business. This repeal is adopted without
changes to the proposed text as published in the September 8,
2023, issue of the Texas Register (48 TexReg 5009) and will not
be republished.

The proposed repeal removes the department's clarification of
the statutory exemption for businesses engaged in the sale of
used catalytic converters in the ordinary course of business be-
cause the exempted entities are now expressly listed in statute
pursuant to Senate Bill 224, 88th Leg., R.S. (2023), amending
the Metals Recycling Entities Act (Occupations Code, Chapter
1956).

The department accepted comments on the proposed repeal
through October 9, 2023. Written comments relating to §36.5
were submitted by Carol Alvarado, Texas State Senator, District
6, Jeff Leach, Texas State Representative, District 67, and Steve
Bresnen, Attorney at Law in support of the repeal of this rule. No
changes were made to the proposal based on these comments.

This repeal is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Occupations Code, §1956.013, which
authorizes the Public Safety Commission to adopt rules to ad-
minister Chapter 1956.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,
2023.

TRD-202303980

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. CERTIFICATE OF
REGISTRATION
37 TAC §36.11

The Texas Department of Public Safety (the department) adopts
amendments to §36.11, concerning Application for Certificate of
Registration. This rule is adopted without changes to the pro-
posed text as published in the September 8, 2023, issue of the
Texas Register (48 TexReg 5009) and will not be republished.

The proposed amendments are required to conform with statu-
tory changes enacted in Senate Bill 224, 88th Leg., R.S. (2023),
amending the Metals Recycling Entities Act (Occupations Code,
Chapter 1956). S.B. 224 requires an applicant for a certificate of
registration to provide the physical address of the fixed location
at which it will conduct all or most of its regulated activity; it re-
quires an applicant to submit a declaration describing the extent
to which the applicant intends to engage in transactions involv-
ing catalytic converters removed from motor vehicles during the
applicant's business activity; and it requires the updating of the
declaration to reflect relevant changes to the licensee's activi-
ties. The proposed amendment also removes an unnecessary
application requirement.

The department accepted comments on the proposed amend-
ments through October 9, 2023. Written comments relating to
§36.11 were submitted by Carol Alvarado, Texas State Senator,
District 6, Jeff Leach, Texas State Representative, District 67,
and Steve Bresnen, Attorney at Law in support of the amend-
ments to this rule. No changes were made to the proposal based
on these comments.

This rule is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the de-
partment's work; and Texas Occupations Code, §1956.013,
which authorizes the Public Safety Commission to adopt rules
to administer Chapter 1956 and §1956.022, which authorizes
the commission to adopt rules to establish qualifications for a
metals recycling entity certificate of registration.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 27,

2023.

TRD-202303981

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 16, 2023

Proposal publication date: September 8, 2023

For further information, please call: (512) 424-5848

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 1. MANAGEMENT
SUBCHAPTER F. ADVISORY COMMITTEES
43 TAC §1.84, §1.88

Adoption Preamble

The Texas Department of Transportation (department) adopts
the amendments to §1.84, Statutory Advisory Committees, and
§1.88, Duration of Advisory Committees. The amendments to
§1.84 and §1.88 are adopted without changes to the proposed
text as published in the September 1, 2023, issue of the Texas
Register (43 TexReg 4796) and will not be republished.

48 TexReg 6610 November 10, 2023 Texas Register



EXPLANATION OF ADOPTED AMENDMENTS

The department's rules provide, in accordance with Government
Code, §2110.008, that each of the commission's or department's
advisory committees created by statute or by the commission or
department is abolished on December 31, 2023. The commis-
sion has reviewed the need to continue the existence of those
advisory committees beyond that date. The commission recog-
nizes that the continuation of some of the existing advisory com-
mittees is necessary for improved communication between the
department and the public and this rulemaking extends the du-
ration of specified advisory committees for that purpose.

Amendments to §1.84, Statutory Advisory Committees, delete
the references to and information about the Urban Air Mobil-
ity Advisory Committee because the statute creating that ad-
visory committee, Transportation Code, §21.004, expired Jan-
uary 1, 2023. The amendments add provisions relating to the
new Advanced Air Mobility Advisory Committee, created under
Transportation Code, Section 21.0045, which was added by S.B.
2144, Acts of the 88th Legislature, Regular Session.

Amendments to §1.88, Duration of Advisory Committees, extend
the dates on which the various advisory committees will be abol-
ished.

COMMENTS
No comments concerning §1.84 or §1.88 were received.
STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to

establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §201.117, which
provides the commission with the authority to establish, as it
considers necessary, advisory committees on any of the matters
under its jurisdiction, and Government Code, §2110.008, which
provides that a state agency by rule may designate the date on
which an advisory committee will automatically be abolished.

CROSS REFERENCE TO STATUTES IMPLEMENTED BY
THIS RULEMAKING

Government Code, Chapter 2110, and Transportation Code,
§§21.003, 21.0045, 201.114, 201.117, 201.623, and 455.004.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 26,
2023.

TRD-202303941

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Effective date: November 15, 2023

Proposal publication date: September 1, 2023

For further information, please call: (512) 463-2407

¢ ¢ ¢
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‘Review Of

ULE S This section contains notices of state agency rule review
GENCY as directed by the Texas Government Code, §2001.039.

Included here are proposed rule review notices, which

invite public comment to specified rules under review; and adopted rule review notices, which summarize public comment
received as part of the review. The complete text of an agency’s rule being reviewed is available in the Texas

Administrative Code on the Texas Secretary of State’s website.

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the website and printed copies of these notices may be directed to the Texas Register office.

Adopted Rule Reviews
Office of Consumer Credit Commissioner
Title 7, Part 5

The Finance Commission of Texas (commission) has completed the
rule review of Texas Administrative Code, Title 7, Part 5, Chapter 83,
Subchapter B, concerning Rules for Credit Access Businesses. The rule
review was conducted under Texas Government Code, §2001.039.

Before publishing notice of the review in the Texas Register, the Of-
fice of Consumer Credit Commissioner (OCCC) issued an informal ad-
vance notice of the rule review to stakeholders. The OCCC received
one informal precomment in response to the advance notice. This pre-
comment expressed general support for the rules in 7 TAC Chapter 83,
Subchapter B but suggested changes to: (1) adopt rules to implement
Texas Finance Code, §393.303 (prohibiting a credit service organiza-
tion from charging a fee for referring a consumer to a retail seller who
will extend consumer credit that is substantially the same as that avail-
able to the public), and (2) revise quarterly report instructions to change
the manner in which refinances are counted. The OCCC appreciates the
thoughtful input provided by stakeholders but believes that these issues
are outside the intended scope of the rule review for this subchapter.
First, the prohibited conduct is described in the text of Texas Finance
Code, §393.303, so it is unclear whether a rule implementing this sec-
tion is necessary. Second, the required elements for credit access busi-
ness quarterly reports are listed in Texas Finance Code, §393.627 and
in the OCCC's written reporting instructions, and the OCCC believes
at this time that the instructions appropriately implement the statutory
reporting requirement.

Notice of the review of 7 TAC Chapter 83, Subchapter B was published
in the August 4, 2023, issue of the Texas Register (48 TexReg 4283).
The commission received no official comments in response to that no-
tice. The commission believes that the reasons for initially adopting
the rules contained in this subchapter continue to exist.

As a result of internal review by the Office of Consumer Credit Com-
missioner, the commission has determined that certain revisions are
appropriate and necessary. Those proposed changes are published else-
where in this issue of the Texas Register.

As a result of the rule review, the commission finds that the reasons for
initially adopting the rules in 7 TAC Chapter 83, Subchapter B continue
to exist, and readopts this subchapter in accordance with the require-
ments of Texas Government Code, §2001.039.

TRD-202303950

Matthew Nance

General Counsel

Office of Consumer Credit Commissioner
Filed: October 27, 2023

L4 ¢ 14
Texas Department of Licensing and Regulation
Title 16, Part 4

The Texas Department of Licensing and Regulation (Department) filed
a Notice of Intent to Review to consider for readoption, revision, or
repeal the rule chapter listed below, in its entirety, under Title 16, Part
4, of the Texas Administrative Code (TAC). This review was conducted
in accordance with Texas Government Code §2001.039.

Rule Chapters Under Review

The Department reviewed the following rule chapter:
Chapter 83, Barbers and Cosmetologists

Public Comments

A Notice of Intent to Review for the chapter listed above was pub-
lished in the March 31, 2023, issue of the Texas Register (48 TexReg
1737). The public comment period closed on May 1, 2023. The De-
partment received written public comments from 12 interested parties
in response to the Notice of Intent to Review. The public comments
received for the chapter are explained below.

The Department received comments from 12 interested parties in
response to the Notice of Intent to Review for Chapter 83, Barbers
and Cosmetologists, including comments from the following organi-
zations: Blade Craft Barber Academy; FACT Education Inc.; Texas
Cosmetology Educators; and Massage Envy Texas. Of the comments
that were received, the Department received one comment in support
of re-adoption of the rules. The Department has taken this comment
into consideration as part of this review. The Department received
ten comments requesting amendments to the rules. The comments
suggested rule changes regarding the licensing and regulation of
barbering and cosmetology practitioners, establishments, and schools.
The Department will take these comments under consideration for a
possible future rulemaking because any amendments must be made
using the standard rulemaking process. The Department received
one public comment that is unrelated to the rules under review. The
Department will not take any further rulemaking action as a result of
this unrelated comment.

Department Review and Recommendation

The Department has reviewed the rule chapter listed above and has de-
termined that the reasons for adopting or readopting the rules in this
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chapter continue to exist. The rules are still essential in implementing
the statutory provisions for the affected program. The rules provide
details that are not found in the program statutes but are necessary for
implementation and operation of the program. The Department recom-
mends that the Commission readopt the rule chapter listed above, in its
entirety and current form.

The Department may propose amendments in the future to update, clar-
ify, or supplement the existing rules. Any proposed changes to the rules
will be published in the Proposed Rules section of the Texas Register
and will be open for public comment before final adoption by the Texas
Commission of Licensing and Regulation (Commission), the Depart-
ment's governing body, and in accordance with the requirements of
the Administrative Procedure Act, Texas Government Code, Chapter
2001.

Commission Action

At its meeting on October 10, 2023, the Texas Commission of Li-
censing and Regulation, the Department's governing body, readopted
the following rule chapter, in its entirety and in its current form: 16
TAC, Chapter 83, Barbers and Cosmetologists. This concludes the re-
view of this rule chapter in accordance with Texas Government Code
§2001.039.

TRD-202304046

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation

Filed: November 1, 2023

¢ ¢ ¢
Department of State Health Services
Title 25, Part 1

The Health and Human Services Commission (HHSC), on behalf of the
Texas Department of State Health Services (DSHS), adopts the review
of the chapter below in Title 25, Part 1, of the Texas Administrative
Code:

Chapter 289, Radiation Control

Subchapter C, Texas Regulations for Control of Radiation
Subchapter D, General

Subchapter E, Registration Regulations

Subchapter F, License Regulations

Subchapter G, Registration Regulations

Notice of the review of this chapter was published in the September 8,
2023, issue of the Texas Register (48 TexReg 5073). HHSC received
no comments concerning this chapter.

HHSC has reviewed Chapter 289 in accordance with §2001.039 of the
Government Code, which requires state agencies to assess, every four
years, whether the initial reasons for adopting a rule continue to exist.
The agency determined that the original reasons for adopting all rules
in the chapter continue to exist and readopts Chapter 289. Any amend-

ments or repeals to Chapter 289 identified by HHSC in the rule review
will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 25 TAC Chapter 289 as required by
the Government Code, §2001.039.

TRD-202304009

Jessica Miller

Director, Rules Coordination Office

Department of State Health Services

Filed: October 30, 2023

¢ ¢ ¢
Texas Department of Insurance, Division of Workers'
Compensation
Title 28, Part 2

The Texas Department of Insurance, Division of Workers' Compen-
sation (DWC) completed its review of 28 Texas Administrative Code
Chapters 102, 104, 109, 110, 112, 114, and 116. DWC conducted the
review under Texas Government Code §2001.039.

Notice of the review was published in the August 25, 2023, issue of the
Texas Register (48 TexReg 4675). There were no requests for a public
hearing.

DWC received no comments by the October 3, 2023, deadline. No
comments suggested repealing a rule in its entirety.

As a result of the review, and in accordance with Texas Government
Code §2001.039, DWC finds that the reasons for initially adopting the
rules continue to exist and readopts all sections in 28 Texas Adminis-
trative Code:

-Chapter 102 (Practices and Procedures--General Provisions);
-Chapter 104 (General Provisions--Rule-Making);

-Chapter 109 (Workers' Compensation Coverage for State Employees);
-Chapter 110 (Required Notices of Coverage);

-Chapter 112 (Scope of Liability for Compensation);

-Chapter 114 (Self-Insurance); and

-Chapter 116 (General Provisions--Subsequent Injury Fund).

DWC may consider any suggested repeals or amendments identified
during this rule review in future rulemaking under Texas Government
Code Chapter 2001 (Administrative Procedure).

This concludes the review of 28 Texas Administrative Code Chapters
102, 104, 109, 110, 112, 114, and 116.

TRD-202303944

Kara Mace

General Counsel

Texas Department of Insurance, Division of Workers' Compensation
Filed: October 26, 2023

¢ ¢ ¢
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Figure: 7 TAC §83.6007(a)
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Can | pay back the loan in full when it is due?
Can | pay my bills and repay this loan?

Can | afford late charges if | miss a payment?
Do I have other credit options?

OCCC notice:

This company is regulated by the Texas Office
of Consumer Credit Commissioner (OCCC).
OCCC Consumer Helpline: (800) 538-1579,
consumer.complaints @occc.texas.gov.

Visit occc.texas.gov for more information.
This disclosure is provided under Texas Finance
Code Section 393.223.
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Figure: 7 TAC §83.6007(b)

CAB NAME HERE

Payday Loan
S , Payments
Cost Disclosure

Cost of this loan:

Borrowed amount APR %
(cash advance) S
Fees paid to If | pay off T will have to I will have to
CAB name here $ the loan pay interest pay a total of
- —_— in: and fees of approximately:
approximately:

2 Weeks S

1 Month $ $

2 Months S

3 Months S S
Total of payments S S
(if I pay on time) S

Cost of other types of loans:

Least Credit Secured Signature Pawn Auto Title Payday Most
Expensive Cards Loans Loins LOI‘S Loans Loans Expensive

223% 415% Average APR

Average fees &
interest per $100
borrowed over 1 month

$19.45 $34.14

Before getting this loan, ask yourself:

e Do I need to borrow this money?
e Can | pay back the loan in full when it is due?

Repayment:

Of 10 people who get a new multi-payment

payday loan: 5% vl oy e Can | pay my bills and repay this loan?
ﬁmﬁ * t' Wi pahytd el Zan on e Can | afford late charges if | miss a payment?
|me' as seheduie e Do | have other credit options?
(typically 5 months)
% will renew 1 to 4 times OCCC notice:
j before paying off the . . .
loan e This company is regulated by the Texas Office of

o ¢ 2 % will renew 5 or more Consumer Credit Commissioner (OCCC).
XM timies or will HEver pay e OCCC Consumer Helpline: (800) 538-1579,
off the loan. consumer.complaints@occc.texas.gov.
e Visit occc.texas.gov for more information.
e This disclosure is provided under Texas Finance
Code Section 393.223.

This data is from 2022 reports to the OCCC.
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Figure: 7 TAC §83.6007(c)

CAB NAME HERE

Auto Title Loan f You can lose your car.

$ , One Payment If you miss a payment or make a late
Cost Disclosure payment, your car can be repossessed.

Cost of this loan:

Borrowed amount $ APR %
{cash advance) I — Term of loan
Interest paid to lender 5
(interest rate: __ %)
: IfIpay off 1 will have to I will have to
Fees paid to the loan pay interest pay a total of
CAB name here s in: and fees of approximately:
(includes a one-time $__ title fee) approximately:
Total of payments 2ieels > s
if . $ 1 Month s S
(if | pay on time) 5 Months $ $
3 Months S S
Cost of other types of loans:
Least Credit Secured Signature Pawn Auto Title Payday Most
Cards Loans Loans Loans Loans Loans

Expensive 1 Expensive

) 2 4 <
89% 180% Average APR
Average fees &

interest per $100
borrowed over 1 month

$13.38 $15.00

fiepayment: Before getting this loan, ask yourself:
e Do | need to borrow this money?

e Can | pay back the loan in full when it is due?

e Can | pay my bills and repay this loan?

e Can | afford late charges if | miss a payment?

e Do | have other credit options?

Of 10 people who get a new single-payment

auto title loan:

® 1 % will pay the loan on

X" time as scheduled
(typically 30 days)

( % will renew 1 time

f Ibefore paying off the OCCC notice:
oan
. 3% will renew 2 to 4 e This company is regulated by the Texas Office
’ times before paying off of Consumer Credit Commissioner {OCCC).
the loan e (OCCC Consumer Helpline: (800) 538-1579,

consumer.complaints@occc.texas.gov.
e Visit occc.texas.gov for more information.

e This disclosure is provided under Texas Finance
Code Section 393.223.

o000 e00e0a /%wilrenew5or
more times or will
never pay off the loan

This data is from 2022 reports to the OCCC.
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Figure: 7 TAC §83.6007(d)

CAB NAME HERE

Auto Title Loan
S , ___Payments A

Cost Disclosure

Cost of this loan:

Borrowed amount APR . %
{cash advance) s
i If 1 pay off 1 will have to 1 will have to
Fees paid to
the loan pay interest pay a total of
CAB name here S in: and fees of approximately:
(includes a one-time $__ title fee) approximately:
2 Weeks S
1 Month s S
2 Months S
3 Months S S
Total of payments $ $
(if | pay on time) s
Cost of other types of loans:
Least Credit Secured Signature Pawn Auto Title Payday Most
Expensive Cards Loins Loins Loiis Loans Loins Exp ensive

| T TR
22% 30% 89% 180% 223% 415% Average APR

Average fees &
interest per $100
borrowed over 1 month

$1.82 $3.55 $13.38 $15.00 $19.45 $34.14

Before getting this loan, ask yourself:

e Do | need to borrow this money?

e Can | pay back the loan in full when it is due?
e Can | pay my bills and repay this loan?

e Can | afford late charges if | miss a payment?

Repayment:

Of 10 people who get a new multi-payment
auto title loan:

TXE X 4 % will pay the loan on
XMW time as scheduled

i . . 2
(typically 5 - 6 months) e Do | have other credit options
[ ] % will renew 1 time OCCC notice:
’ before paying off the

e This company is regulated by the Texas Office
of Consumer Credit Commissioner (OCCC).

e OCCC Consumer Helpline: (800) 538-1579,
consumer.complaints@occc.texas.gov.

loan
1 will renew 2 to 4 times
before paying off the

>0

loan

P 4 will renew 5 or more e Visit occc.texas.gov for more information.
times or will never pay e This disclosure is provided under Texas Finance
off the loan Code Section 393.223.

This data is from 2022 reports to the OCCC.
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Figure: 10 TAC §10.625

Noncompliance Event IProgram(s) [if HTC, on Form
88237
Violations of the [Uniform Physical All Programs Yes

Condition] National Standards for the
Physical Inspection of Real Estate or Local

Codes

Noncompliance related to Affirmative Marketing All Programs INo
requirements

Development is not available to the general public [HTC Yes
because of leasing issues

TDHCA has received notice of possible Fair Housing [HTC Yes
Act Violation from HUD or DOJ and reported general
public use violation in accordance with IRS 8823 Audit
Guide Chapter 13

TDHCA has referred unresolved Fair Housing Design All programs INo

and Construction issue or other Fair Housing

noncompliance to the Texas Workforce Commission

Development has gone through a deed in lieu of All programs Yes
foreclosure or foreclosure

Development is never expected to comply due to All programs Yes
failure to report or allow monitoring

Owner did not allow on-site monitoring or physical All programs Yes
inspection and/or failed to notify residents resulting
in inspection cancelation

LURA not in effect All programs Yes

Project failed to meet minimum set aside |HTC and Bonds Yes

No evidence of, or failure to certify to material HTC Yes, if non- profit
participation of a non-profit or HUB, if required by issue, No, if HUB
LURA issue
Development failed to meet additional state required JAll programs INo

rent and occupancy restrictions

Noncompliance with social service requirements [HTC and Bond INo

Development failed to provide housing to the elderly  JAll programs INo
as promised at application
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Failure to provide special needs housing as required
by LURA

All programs

INo

Changes in Eligible Basis or Applicable percentage

[HTC

Yes

Failure to submit all or parts of the Annual Owner’s

Compliance Report

All programs

Yes for part A,
No for other

parts
Failure to submit quarterly reports as required by All programs No
§10.607
Noncompliance with utility allowance requirements All programs Yes if rent

described in §10.614 of this subchapter and/or
Treasury Regulation §1.42-10

exceeds limit, no
if related to
noncompliance
with other
requirements,
such as posting,
updating etc.

Noncompliance with lease requirements described in  JAll programs INo
§10.613 of this subchapter

Asset Management Division has reported that All programs INo
Development has failed to establish and maintain a

reserve account in accordance with §10.404 of this

chapter

Failure to provide a notary public as promised at [HTC INo
application

Violation of the Unit Vacancy Rule [HTC Yes
Casualty Loss All programs Yes
Failure to provide monitoring and/or physical All programs INo
inspection documentation

Failure to provide amenity as required by LURA All programs
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Failure to pay asset management, compliance HTC, TCAP, ERA, INo
monitoring or other required fee Bond, NHTF,
TCAP-RF,
Exchange,
HOME-ARP,
HOME Match
and HOME and
NSP
IDevelopments -
committed
[funds after
August 23, 2013
Change in ownership without All programs INo
[department]Department approval (other than
removal of a general partner in accordance with
Noncompliance with written policy and procedure All programs No, unless
requirements Linding is

because Owner
refused to lease

only during the
Compliance Period
or HTC, TCAP, and
Exchange

[to Section 8
households
Program Unit not leased to Low-Income household/ All programs Yes
Household income above income limit upon initial
loccupancy
Program unit occupied by nonqualified students [HTC during the Yes
Compliance Period,
IBond, HOME/ NSP
developments
committed funds
after August 23,
2013, [and,] 811, and
HOME-ARP
Developments
Low Income Units used on a transient basis |HTC and Bond Yes
Violation of the Available Unit Rule All programs, but Yes
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Gross rent exceeds the highest rent allowed under the |All programs Yes
LURA or other deed restriction

Failure to provide Tenant Income Certification and All programs Yes

documentation

Unit not available for rent All programs Yes

Failure to collect data required by §10.612 All programs No

Development evicted or terminated the tenancy ofa  |HTC, HOME, HOME- |Yes
low-income tenant for other than good cause ARP, ERA, HOME
[Match, TCAP- RF,
NHTF, and NSP

Household income increased above 80 percent at HOME, TCAP-RF, No

recertification and Owner failed to properly determine |HOME Match, ERA,
and HOME ARP

ent
Violation of the Integrated Housing Rule All programs No
Failure to resolve final construction deficiencies within JAll programs No

the corrective action period

Noncompliance with the required accessibility |[HOME, HOME- No
requirements such as §504 of the Rehabilitation Act of |ARP, HOME
1973, the 2010 ADA standards as modified in the Match, NSP, TCAP-
Department rules, or other accessibility related |RF, ERA NHTF,
requirements of a Department rule THTF, and for

Ithose HTC

properties that

were awarded

after 2001
Noncompliance with the notice to the Department All programs No
requirements described in §10.609 of this subchapter
Failure to reserve Units for Section 811 participants 811 developments No
Failure to notify the Department of the 811 developments No
availability of units
Owner failed to check required criminal history 811 developments No
Failure to use Enterprise Income Verification System |811 developments |No

Failure to properly document and calculate adjusted |811 developments |No

Failure to use required HUD forms |811 developments |No

Accepted funding that limits Section 811 participation |811 developments |No

Failure to properly calculate tenant portion of rent |811 developments |No
Failure to use HUD model lease |811 developments |No
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Failure to disperse Section 811 units

811 developments

INo

Failure to conduct interim certifications Is11 developments INo
Failure to conduct annual income recertification 811 developments INo
Asset Management Division has reported that |[HOME, NSP, INo
[Development]Owner has failed to submit rents on an |TCAP RF, HOME
annual basis in accordance with §10.403 of this |IMatch, HOME-
chapter ARP, and NHTF
Unit Leased to a household that is not qualified for the [811 developments INo
811 PRA program
Noncompliance with CHDO Requirements IHOME INo
Failure to disperse unit designations across all unit [HTC INo
types — Average Income only
Household income designations was improperly All programs INo
changed or removed
Failure to maintain the specific unit mix required in |[HOME, HOME- INo
the Land Use Restriction Agreement (LURA) ARP, ERA, HOME

[Match, TCAP-RF,

and NHTF
Increased a household’s rent more than one time All programs INo
during a 12-month period
Failure to issue a notice of rent increase in accordance |All programs INo
with §10.622(k)
Failure to market to veterans as required in the LURA |[HTC [No
Failure to include veteran statement in the application JAll programs INo
Failure to properly calculate and/or collect security Section 811 INo
deposit-Section 811 only
Development inaccurately charged an application or  |Section 811 INo
late fee- Section 811 only
Failure to issue utility allowance reimbursement in Section 811 INo
accordance with Section 811 only
Failure to issue HUD Notices — Section 811 Section 811 |No
Failure to submit completed IRS Form(s) 8609 with IHTC, Exchange, INo
Part Il completed by the first year of the credit period [and TCAP
Failure to provide notice to applicants and households JAll programs INo
prior to the LURA term ending
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas State Affordable Housing Corporation
TSAHC 2024 MCC Notice

NOTICE OF THE IMPLEMENTATION OF A QUALIFIED MORT-
GAGE CREDIT CERTIFICATE PROGRAM BY TEXAS STATE AF-
FORDABLE HOUSING CORPORATION

The Texas State Affordable Housing Corporation (the "Corporation"),
a nonprofit corporation organized under the laws of the State of Texas,
is implementing a qualified mortgage credit certificate program (the
"Program") within the State of Texas (the "Program Area") to assist
eligible purchasers. A Mortgage Credit Certificate ("MCC") is an in-
strument designed to assist persons better afford home ownership. The
MCC Program allows first-time homebuyers an annual federal income
tax credit equal to the credit rate for the MCC multiplied by the amount
of interest paid by the holder on a home mortgage loan during each year
that they occupy the home as their principal residence.

An eligible purchaser of a residence located within the Program Area
may apply to the Corporation for an MCC through a participating
lender of his or her choice at the time of purchasing a principal
residence and obtaining a mortgage loan from a participating lender.

To be an eligible purchaser to receive an MCC, a purchaser must meet
the following criteria:

Be one of the following:

A person living in Texas whose annual household income does not
exceed 100% of area median family income ("AMFI") (for families
of two persons or less) or 115% of AMFI (for families of three or more
persons); or

A full-time Texas classroom teacher, teacher's aide, school librarian,
school nurse, school counselor, or an allied health or nursing faculty
member whose annual family income does not exceed 100% of AMFI
(for families of two persons or less) or 115% of AMFI (for families of
three or more persons); or

A full-time paid fire fighter, peace officer, corrections officer, juvenile
corrections officer, county jailer, EMS personnel, veteran, or public
security officer, working in the State of Texas whose annual family
income does not exceed 100% of AMFI (for families of two persons or
less) or 115% of AMFI (for families of three or more persons).

Visit www.tsahc.org for a more complete description of the maximum
income limits.

The applicant for the MCC cannot have had an ownership interest in
his or her principal residence during the three-year period ending on
the date the mortgage loan is obtained.

The applicant must intend to occupy the residence with respect to which
the MCC is obtained as his or her principal residence within 60 days
after the MCC is issued. The MCC issued to an applicant will be re-
voked if the residence to which the MCC relates ceases to be occupied
by the applicant as his or her principal residence.

The MCC cannot be issued to an applicant in conjunction with the re-
placement or refinancing of an existing mortgage loan. The MCC can,

however, be obtained in conjunction with the replacement of a con-
struction period or bridge loan having a term of less than 24 months.

Federal law imposes limitations on the purchase price of homes fi-
nanced under the program. These limitations are periodically adjusted.
Visit www.tsahc.org to view the current maximum purchase prices al-
lowed. Two-family, three-family and four-family residences are also
eligible, provided that one of the units will be occupied by the mort-
gagor as his or her principal residence and that the residence was first
occupied for residential purposes at least five years prior to the closing
of the mortgage.

Anyone receiving an MCC and selling his or her residence within nine
years of the issuance of the MCC may be required to return all or a
portion of the tax credit received in connection therewith to the Internal
Revenue Service.

To defray the costs of implementing the Program, the Corporation will
charge applicants a compliance fee, plus an MCC issuance fee.

The Corporation strongly encourages anyone who believes that he or
she qualifies for an MCC to apply at the offices of a participating lender.
For more information regarding the Program and its restrictions, in-
cluding a list of current participating lenders, please contact Joniel LeV-
ecque, Senior Director of Single Family Programs, at (512) 477-3561
or by email at jlevecque@tsahc.org.

TRD-202304015

David Long

President

Texas State Affordable Housing Corporation
Filed: October 30, 2023

¢ ¢ ¢
Office of the Attorney General

Texas Water Code and Texas Health and Safety Code
Settlement Notice

The State of Texas gives notice of the following proposed resolution
of a potential environmental enforcement action under the Texas
Health and Safety Code and the Texas Water Code. Action was
initiated against persons responsible for solid waste as defined under
Tex. Health & Safety Code § 361.271. Before the State may enter
into a voluntary settlement agreement, pursuant to section 7.110 of
the Tex. Water Code, the State shall permit the public to comment in
writing. The Attorney General will consider any written comments
and may withdraw or withhold consent to the proposed agreement
if the comments disclose facts or considerations indicating that con-
sent is inappropriate, improper, inadequate, or inconsistent with the
requirements of the law.

Settlement Agreement relating to the American Zinc State Superfund
Site Administrative Order (Tex. Comm'n on Env't Quality, In the Mat-
ter of the Site Known as American Zinc State Superfund Site, Docket
No. 2009-1355-SPF (Jan. 29, 2010)) between Blue Tee Corporation
(American Zinc) ("Blue Tee") and the Texas Commission on Environ-
mental Quality ("TCEQ").
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Background: On January 29, 2010 the site was listed on the state Su-
perfund registry and the TCEQ issued an administrative order (the "Or-
der"), naming Blue Tee Corporation (American Zinc) ("Blue Tee") as
an Agreeing Respondent. The site is a former zinc smelter near Du-
mas, Moore County, Texas, located approximately 3.5 miles north of
Dumas on U.S. 287 and 5 miles east on Farm Road 119 (the "Site"). En-
vironmental testing at the Site found solid waste, hazardous substances,
and other contaminants that required cleanup. The Order stipulated re-
medial action and required the named responsible parties to perform
it. The remediation work began in May 2012, and it was completed in
June 2012. Currently the Site is in an operation and maintenance phase,
where responsible parties are to continue to maintain and monitor the
site to prevent further contamination. TCEQ's Order required Blue Tee,
and other potentially responsible parties to reimburse all costs associ-
ated with TCEQ's cleanup of the Site. Blue Tee complied with the
Order until Blue Tee's dissolution pursuant to Delaware law on March
30, 2021.

Proposed Settlement: The parties propose a Settlement Agreement
& Release which includes a total contribution from Blue Tee in the
amount of $350,000.00 for the TCEQ's costs. Of this sum, the amount
of $340,000.00 shall be designated as reimbursement for TCEQ's
response costs at the Site and the amount of $10,000.00 shall be
designated as attorney's fees.

For a complete description of the proposed settlement, the Settlement
Agreement & Release should be reviewed in its entirety. Requests for
copies of the proposed settlement, and written comments on the same,
should be directed to Tyler J. Ryska, Assistant Attorney General, Office
of the Attorney General of Texas, P.O. Box 12548, MC-066, Austin,
Texas 78711-2548; (512) 463-2012; facsimile (512) 320-0911; email:
tyler.ryska@oag.texas.gov. Written comments must be received within
30 days of publication of this notice to be considered.

TRD-202304000

Austin Kinghorn

General Counsel

Office of the Attorney General
Filed: October 30, 2023

¢ ¢ ¢
Comptroller of Public Accounts

Certification of the Average Closing Price of Gas and Oil -
September 2023

The Comptroller of Public Accounts, administering agency for the col-
lection of the Oil Production Tax, has determined, as required by Tax
Code, §202.058, that the average taxable price of oil for reporting pe-
riod September 2023 is $47.89 per barrel for the three-month period
beginning on June 1, 2023, and ending August 31, 2023. Therefore,
pursuant to Tax Code, §202.058, oil produced during the month of
September 2023, from a qualified low-producing oil lease, is not eligi-
ble for credit on the oil production tax imposed by Tax Code, Chapter
202.

The Comptroller of Public Accounts, administering agency for the col-
lection of the Natural Gas Production Tax, has determined, as required
by Tax Code, §201.059, that the average taxable price of gas for report-
ing period September 2023 is $1.19 per mcf for the three-month period
beginning on June 1, 2023, and ending August 31, 2023. Therefore,
pursuant to Tax Code, §201.059, gas produced during the month of
September 2023, from a qualified low-producing well, is eligible for a
100% credit on the natural gas production tax imposed by Tax Code,
Chapter 201.

The Comptroller of Public Accounts, administering agency for the col-
lection of the Franchise Tax, has determined, as required by Tax Code,
§171.1011(s), that the average closing price of West Texas Intermedi-
ate crude oil for the month of September 2023 is $89.43 per barrel.
Therefore, pursuant to Tax Code, §171.1011(r), a taxable entity shall
not exclude total revenue received from oil produced during the month
of September 2023, from a qualified low-producing oil well.

The Comptroller of Public Accounts, administering agency for the col-
lection of the Franchise Tax, has determined, as required by Tax Code,
§171.1011(s), that the average closing price of gas for the month of
September 2023 is $2.70 per MMBtu. Therefore, pursuant to Tax
Code, §171.1011(r), a taxable entity shall exclude total revenue re-
ceived from gas produced during the month of September 2023, from
a qualified low-producing gas well.

Inquiries should be submitted to Jenny Burleson, Director, Tax Policy
Division, P.O. Box 13528, Austin, Texas 78711-3528.

This agency hereby certifies that legal counsel has reviewed this notice
and found it to be within the agency's authority to publish.
TRD-202304017

Jenny Burleson

Director, Tax Policy

Comptroller of Public Accounts

Filed: October 31, 2023

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003, §303.005, and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 11/06/23 - 11/12/23 is 18.00% for consumer! credit.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 11/06/23 - 11/12/23 is 18.00% for commercial?® credit.

The monthly ceiling as prescribed by §303.005% and §303.009 for the
period of 11/01/23 - 11/30/23 is 18.00%.

I Credit for personal, family, or household use.
2Credit for business, commercial, investment, or other similar purpose.

3 Only for variable rate commercial transactions, as provided by
§303.004(a).

TRD-202304041

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Filed: November 1, 2023

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. TWC, §7.075, requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC,
§7.075, requires that notice of the proposed orders and the opportunity
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to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is December 14, 2023. TWC, §7.075, also requires
that the commission promptly consider any written comments received
and that the commission may withdraw or withhold approval of an AO
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with
the commission's regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AQ at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 14, 2023.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission
in writing.

(1) COMPANY: Ash Grove Cement Company; DOCKET NUMBER:
2021-1507-IWD-E; IDENTIFIER: RN100225978; LOCATION:
Midlothian, Ellis County; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQ0002427000, Effluent Limitations and Monitoring
Requirements Outfall 001 Numbers 1 and 2 and Outfall 101 Number
2, by failing to comply with permitted effluent limitations; PENALTY:
$27,082; SUPPLEMENTAL ENVIRONMENTAL PROJECT OFF-
SET AMOUNT: $10,833; ENFORCEMENT COORDINATOR: Mark
Gamble, (512) 239-2587; REGIONAL OFFICE: 2309 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(2) COMPANY: City of Hackberry; DOCKET NUMBER:
2022-0204-MWD-E; IDENTIFIER: RN102077054; LOCATION:
Hackberry, Denton County; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.65 and §305.125(2)
and TWC, §26.121(a)(1), by failing to maintain authorization for the
discharge of wastewater into or adjacent to any water in the state when
authorization is required; PENALTY: $7,750; ENFORCEMENT CO-
ORDINATOR: Shane Glantz, (806) 468-0507; REGIONAL OFFICE:
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(3) COMPANY: DEWALT SAND PIT COMPANY; DOCKET
NUMBER: 2023-0148-MWD-E; IDENTIFIER: RN108730581;
LOCATION: Sugar Land, Fort Bend County; TYPE OF FACILITY:
operator; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing
to obtain a multi-sector general permit for stormwater discharges;
PENALTY: $875; ENFORCEMENT COORDINATOR: Taylor
Williamson, (512) 239-2097; REGIONAL OFFICE: 5425 Polk Street,
Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(4) COMPANY: Galveston County Water Control and Improve-
ment District Number 1; DOCKET NUMBER: 2021-1569-MLM-E;
IDENTIFIER: RN102181377; LOCATION: Dickinson, Galveston
County; TYPE OF FACILITY: wastewater treatment facility; RULES
VIOLATED: 30 TAC §305.125(1), TWC, §26.121(a)(1), and Texas
Pollutant Discharge Elimination System (TPDES) Permit Number
WQ0010173001, Effluent Limitations and Monitoring Requirements

Numbers 1 and 6, by failing to comply with permitted effluent limita-
tions; 30 TAC §305.125(1) and (5), TWC, §26.121(a)(1), and TPDES
Permit Number WQ0010173001, Permit Conditions Number 2.g, by
failing to prevent an unauthorized discharge of sewage into or adjacent
to any water in the state; and TWC, §26.121, by failing to maintain
authorization to discharge stormwater associated with industrial
activities; PENALTY: $55,625; SUPPLEMENTAL ENVIRONMEN-
TAL PROJECT OFFSET AMOUNT: $44,500; ENFORCEMENT
COORDINATOR: Kolby Farren, (512) 239-2098; REGIONAL OF-
FICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713)
767-3500.

(5) COMPANY: McMullen County Water Control and Improvement
District Number 1 and McMullen County; DOCKET NUMBER:
2022-0720-MWD-E; IDENTIFIER: RN101919611; LOCATION:
Tilden, McMullen County; TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §305.125(1),
TWC, §26.121(a)(1), and Texas Polutant Discharge Elimination
System Permit Number WQ0014945001, Effluent Limitations and
Monitoring Requirements Number 1, by failing to comply with per-
mitted effluent limitations; PENALTY: $12,937;, SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $10,350; EN-
FORCEMENT COORDINATOR: Madison Stringer, (512) 239-1126;
REGIONAL OFFICE: 707 East Calton Road, Suite 304, Laredo,
Texas 78041-3887, (956) 791-6611.

(6) COMPANY: Midland Independent School District; DOCKET
NUMBER: 2021-1418-PST-E; IDENTIFIER: RN102974615; LO-
CATION: Midland, Midland County; TYPE OF FACILITY: fleet
refueling facility; RULES VIOLATED: 30 TAC §334.50(b)(1)(A)
and TWC, §26.3475(c)(1), by failing to monitor the underground
storage tanks in a manner which will detect a release at a frequency of
at least once every 30 days; PENALTY: $3,000; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $2,400; EN-
FORCEMENT COORDINATOR: Monica Larina, (361) 881-6965;
REGIONAL OFFICE: 9900 West TH-20, Suite 100, Midland, Texas
79706, (432) 570-1359.

(7) COMPANY: NEW SM, INCORPORATED dba Dry Clean Super
Center; DOCKET NUMBER: 2022-0945-DCL-E; IDENTIFIER:
RN102918992; LOCATION: Keller, Tarrant County; TYPE OF
FACILITY: dry cleaning facility; RULES VIOLATED: 30 TAC
§337.11(e) and Texas Health and Safety Code, §374.102, by failing
to renew the facility's registration by completing and submitting the
required registration form to the TCEQ for a dry cleaning and/or
drop station facility; 30 TAC §337.20(e)(5)(A) and (B), by failing to
keep secondary containment areas free of all materials and objects
that would diminish their capacity to contain a leak, spill, or release;
and 30 TAC §337.20(e)(6)(B)(i), by failing to document the time of
each weekly inspection on the weekly inspection log; PENALTY:
$5,761; ENFORCEMENT COORDINATOR: Danielle Fishbeck,
(512) 239-5083; REGIONAL OFFICE: 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(8) COMPANY: Texas Parks and Wildlife Department; DOCKET
NUMBER: 2022-0912-PWS-E; IDENTIFIER: RN101255693; LO-
CATION: Caddo, Palo Pinto County; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.46(e)(6)(C), by
failing to ensure that each surface water treatment plant has a least
one Class C or higher surface water operator on duty at the plant
when it is in operation or that the plant is provided with continuous
turbidity and disinfectant residual monitors with automatic plant
shutdown and alarms to summon operators so as to ensure that the
water produced continues to meet the commission's drinking water
standards during periods when the plant is not staffed; PENALTY:
$188; ENFORCEMENT COORDINATOR: Miles Caston, (512)
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239-4593; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

TRD-202304018

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: October 31, 2023

¢ ¢ ¢

Amended Notice of Public Meeting for a New Municipal Solid
Waste Facility Registration Application No. 40335

Application. BAP Kennor Landfill, LLC has applied to the Texas
Commission on Environmental Quality (TCEQ) for proposed Regis-
tration No. 40335 to construct and operate a Type V municipal solid
waste recycling facility. The proposed facility, BAP Kennor C&D Re-
cycling Facility, will be located at 3411 Silver Creek Road, Fort Worth
76108, in Tarrant County. The applicant is requesting authorization to
store and recycle construction and demolition waste materials. The fol-
lowing link to an electronic map of the site or facility's general location
is provided as a public courtesy and is not part of the application or no-
tice: https://arcg.is/OuSall. For exact location, refer to application.

Alternative Language Notice/Aviso de Idioma Alterna-
tivo.  Alternative language notice in Spanish is available at
www.tceq.texas.gov/goto/mswapps. El aviso de idioma alternativo en
espanol esta disponible en www.tceq.texas.gov/goto/mswapps.

Public Comment/Public Meeting. A public meeting will be held and
will consist of two parts, an Informal Discussion Period and a Formal
Comment Period. A public meeting is not a contested case hearing un-
der the Administrative Procedure Act. During the Informal Discussion
Period, the public will be encouraged to ask questions of the applicant
and TCEQ staff concerning the permit application. The comments and
questions submitted orally during the Informal Discussion Period will
not be considered before a decision is reached on the permit applica-
tion and no formal response will be made. Responses will be provided
orally during the Informal Discussion Period. During the Formal Dis-
cussion Period on the permit application, members of the public may
state their formal comments orally into the official record. A written
response to all formal comments will be prepared by the Executive Di-
rector. All formal comments will be considered before a decision is
reached on the permit application. A copy of the written response will
be sent to each person who submits a formal comment or who requested
to be on the mailing list for this permit application and provides a mail-
ing address.

The Public Meeting is to be held:
Tuesday, December 5, 2023 at 7:00 p.m.
Brewer High School Auditorium

1025 W. Loop 820 North

Fort Worth, Texas 76108

Executive Director Action. If the executive director acts on this ap-
plication, the chief clerk shall mail or otherwise transmit notice of the
action and an explanation of the opportunity to file a motion to over-
turn the executive director's decision. Any person may file a Motion to
Overturn the executive director's decision in accordance with 30 Texas
Administrative Code Section 50.139. The chief clerk shall mail this
notice to the owner and operator, the public interest counsel, to ad-
jacent landowners as shown on the required land ownership map and
landowners list, and to other persons who timely filed public comment
in response to public notice.

Information. Citizens are encouraged to submit written comments
anytime during the public meeting or by mail before the close of the
public comment period to the Office of the Chief Clerk, TCEQ, Mail
Code MC-105, P.O. Box 13087, Austin, Texas 78711-3087 or elec-
tronically at https://www14.tceq.texas.gov/epic/eComment/. If you
need more information about the permit application or the permitting
process, please call the TCEQ Public Education Program, toll free, at
(800) 687-4040. General information can be found at our Web site at
www.tceq.texas.gov. Si desea informacion en espaiiol, puede llamar
al (800) 687-4040.

The registration application is available for viewing and copying at the
White Settlement Library, 8215 White Settlement Road, Fort Worth,
Texas 76108 and may be viewed online at https://parkhill.com/tceq-
permits/. Further information may also be obtained from BAP Kennor
Landfill, LLC at the address stated above or by calling Mr. Tom Noons
at (469) 591-1380.

Persons with disabilities who need special accommodations at the
meeting should call the Office of the Chief Clerk at (512) 239-3300
or (800) RELAY-TX (TDD) at least five business days prior to the
meeting.

Issued Date: October 31, 2023

TRD-202304048

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: November 1, 2023

¢ ¢ ¢

Enforcement Orders

An agreed order was adopted regarding Dean Word Company, Ltd.,
Docket No. 2021-0627-EAQ-E on October 31, 2023 assessing $7,400
in administrative penalties with $1,480 deferred. Information concern-
ing any aspect of this order may be obtained by contacting Harley Hob-
son, Enforcement Coordinator at (512) 239-2545, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding BC Humble Enterprises, LLC,
Docket No. 2021-1500-MWD-E on October 31, 2023 assessing $3,375
in administrative penalties with $675 deferred. Information concern-
ing any aspect of this order may be obtained by contacting Taylor
Williamson, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Terry Lee Humphrey dba Park-
way Gas N Go, Docket No. 2022-0046-PST-E on October 31, 2023
assessing $4,476 in administrative penalties with $895 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Horus Garcia, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding CLIFTON FOOD MART,
L.L.C., Docket No. 2022-0342-PST-E on October 31, 2023 assessing
$6,469 in administrative penalties with $1,293 deferred. Information
concerning any aspect of this order may be obtained by contacting
Karolyn Kent, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Stratford at Bulverde Village
Homeowners Association, Docket No. 2022-0346-EAQ-E on October
31, 2023 assessing $1,500 in administrative penalties with $300
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deferred. Information concerning any aspect of this order may be
obtained by contacting Harley Hobson, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding A AMBE NAV DURGA
BAPS, INC. dba AA Quickway, Docket No. 2022-0598-PST-E on
October 31, 2023 assessing $3,375 in administrative penalties with
$675 deferred. Information concerning any aspect of this order may
be obtained by contacting Horus Garcia, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding J&L Imperium Industries
Limited Liability Company, Docket No. 2022-0884-WQ-E on Octo-
ber 31, 2023 assessing $1,312 in administrative penalties with $262
deferred. Information concerning any aspect of this order may be
obtained by contacting Heather Lancour, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Texas Health Presbyterian Hos-
pital Denton, Docket No. 2022-0952-PST-E on October 31, 2023 as-
sessing $3,375 in administrative penalties with $675 deferred. Infor-
mation concerning any aspect of this order may be obtained by con-
tacting Harley Hobson, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Ascension Seton, Docket No.
2022-1067-PST-E on October 31, 2023 assessing $7,500 in administra-
tive penalties with $1,500 deferred. Information concerning any aspect
of this order may be obtained by contacting Stephanie McCurley, En-
forcement Coordinator at (512) 239-2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding N2PR LLC dba Food Store
Lucky 7, Docket No. 2022-1250-PST-E on October 31, 2023 assess-
ing $3,750 in administrative penalties with $750 deferred. Informa-
tion concerning any aspect of this order may be obtained by contact-
ing Mark Gamble, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A field citation was adopted regarding Brian A. James, Docket No.
2022-1360-WOC-E on October 31, 2023 assessing $175 in administra-
tive penalties. Information concerning any aspect of this citation may
be obtained by contacting Taylor Williamson, Enforcement Coordina-
tor at (512) 239-2545, Texas Commission on Environmental Quality,
P.O. Box 13087, Austin, Texas 78711-3087.

A field citation was adopted regarding Anthor Inc., Docket No.
2022-1365-WQ-E on October 31, 2023 assessing $875 in administra-
tive penalties. Information concerning any aspect of this citation may
be obtained by contacting Kolby Farren, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

A field citation was adopted regarding CMPW Properties LLC, Docket
No. 2022-1413-WQ-E on October 31, 2023 assessing $875 in admin-
istrative penalties. Information concerning any aspect of this citation
may be obtained by contacting Cheryl Thompson, Enforcement Coor-
dinator at (512) 239-2545, Texas Commission on Environmental Qual-
ity, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Raaz Global, LLC dba Pick
and Go, Docket No. 2022-1432-PST-E on October 31, 2023 assess-
ing $3,375 in administrative penalties with $675 deferred. Informa-

tion concerning any aspect of this order may be obtained by contact-
ing Monica Larina, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Brookshire Brothers, Inc. dba
Brookshire Brothers 81, Docket No. 2022-1490-PST-E on October 31,
2023 assessing $3,375 in administrative penalties with $675 deferred.
Information concerning any aspect of this order may be obtained by
contacting Karolyn Kent, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

TRD-202304050

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: November 1, 2023

¢ ¢ ¢

Notice of an Application for an Extension of Time to
Commence and Complete Construction of a Project Authorized
by Certificate of Adjudication No. 21-3207A Notice of

an Application to Amend a Certificate of Adjudication
Application No. 14-5368A

Notices Issued November 01, 2023

Bexar-Medina-Atascosa Counties Water Control and Improvement
District No. 1, P.O. Box 170, Natalia, Texas 78059, Applicant,
seeks authorization to extend the time to commence and complete
modification of a dam and reservoir (Chacon Reservoir), on Chacon
Creek, tributary of San Miquel Creek, tributary of the Frio River,
Nueces River Basin. More information on the application and how to
participate in the permitting process is given below.

The application and fees were received on June 12, 2023. The appli-
cation was declared administratively complete and accepted for filing
with the Office of the Chief Clerk on June 30, 2023.

The Executive Director has determined that the applicant has shown
due diligence and justification for delay. In the event a hearing is held
on this application, the Commission shall also consider whether the
authorization for the additional storage capacity shall be forfeited for
failure to demonstrate sufficient due diligence and justification for de-
lay.

The Executive Director has completed the technical review of the ap-
plication and prepared a draft Order. The draft Order, if granted, would
authorize the extension of time to commence and complete modifica-
tion of Chacon Reservoir. The application, technical memorandum and
Executive Director's draft Order are available for viewing on the TCEQ
web page at: https://www.tceq.texas.gov/permitting/water rights/wr-
permitting/view-wr-pend-apps

Alternatively, you may request a copy of the documents by contacting
the TCEQ Office of the Chief Clerk by phone at (512) 239-3300 or by
mail at TCEQ OCC, Notice Team (MC-105), P.O. Box 13087, Austin,
Texas 78711.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice. A public meeting is intended for the tak-
ing of public comment and is not a contested case hearing. A public
meeting will be held if the Executive Director determines that there is
a significant degree of public interest in the application.
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The TCEQ may grant a contested case hearing on this application if a
written hearing request is filed within 30 days from the date of news-
paper publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing is
filed within 30 days after newspaper publication of this notice.

To request a contested case hearing, you must submit the following:
(1) your name (or for a group or association, an official representa-
tive), mailing address, daytime phone number, and fax number, if any;
(2) applicant's name and permit number; (3) the statement "[I/we] re-
quest a contested case hearing;" (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public; and (5) the location and distance of your prop-
erty relative to the proposed activity. You may also submit proposed
conditions for the requested permit which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the Office of the Chief Clerk at the address provided in the information
section below.

If a hearing request is filed, the Executive Director will not issue
the Order and will forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments, or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 or electronically at
https://www14.tceq.texas.gov/epic/eComment/ by entering ADJ 3207
in the search field. For information concerning the hearing process,
please contact the Public Interest Counsel, MC 103, at the same ad-
dress. For additional information, individual members of the general
public may contact the Public Education Program at (800) 687-4040.
General information regarding the TCEQ can be found at our web site
at www.tceq.texas.gov. Si desea informacion en espafiol, puede llamar
al (800) 687-4040 o por el internet al http://www.tceq.texas.gov.

Travis County Water Control and Improvement District No. 17, 3812
Eck Lane, Austin, Texas 78734-1613, Applicant, seeks to amend its
portion of Certificate of Adjudication No. 14-5368 to add a place of
use for agricultural purposes in Travis County and add a diversion point
on the Colorado River (Lake Austin), Colorado River Basin. More
information on the application and how to participate in the permitting
process is given below.

The application and fees were received on July 21, 2023. Additional
fees were received on October 6, 2023. The application was declared
administratively complete and filed with the Office of the Chief Clerk
on October 11, 2023.

The Executive Director completed the technical review of the applica-
tion and prepared a draft amendment. The draft amendment, if granted,
would contain special conditions including, but not limited to, main-
taining a measurement device. The application, technical memoranda,
and Executive Director's draft amendment are available for viewing
on the TCEQ web page at: https://www.tceq.texas.gov/permitting/wa-
ter_rights/wr-permitting/view-wr-pend-apps.

Alternatively, you may request a copy of the documents by contacting
the TCEQ Office of the Chief Clerk by phone at (512) 239-3300 or by
mail at TCEQ OCC, Notice Team (MC-105), P.O. Box 13087, Austin,
Texas 78711.

Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk, at the address provided in the
information section below by November 20, 2023. A public meeting
is intended for the taking of public comment and is not a contested
case hearing. A public meeting will be held if the Executive Director

determines that there is a significant degree of public interest in the
application.

The TCEQ may grant a contested case hearing on this application if a
written hearing request is filed by November 20, 2023. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is filed by November 20, 2023.

To request a contested case hearing, you must submit the following:
(1) your name (or for a group or association, an official representa-
tive), mailing address, daytime phone number, and fax number, if any;
(2) applicant's name and permit number; (3) the statement "[I/we] re-
quest a contested case hearing;" (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public; and (5) the location and distance of your prop-
erty relative to the proposed activity. You may also submit proposed
conditions for the requested permit which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the Office of the Chief Clerk at the address provided in the information
section below.

If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 or electronically at
https://www14.tceq.texas.gov/epic/eComment/ by entering ADJ 5368
in the search field. For information concerning the hearing process,
please contact the Public Interest Counsel, MC 103, at the same ad-
dress.

For additional information, individual members of the general public
may contact the Public Education Program at (800) 687-4040. Gen-
eral information regarding the TCEQ can be found at our web site at
http://www.tceq.texas.gov. Sidesea informacion en espaiiol, puede lla-
mar al (800) 687-4040 o por el internet al http://www.tceq.texas.gov.

TRD-202304053

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: November 1, 2023

¢ ¢ ¢

Notice of an Application to Amend a Certificate of
Adjudication Application No. 14-5434G

Notices Issued October 31, 2023

The Lower Colorado River Authority (Owner/Applicant), P.O. Box
220, Austin, Texas 78767-0220, seeks to amend its portion of Cer-
tificate of Adjudication No. 14-5434 to add a diversion reach along
the Colorado River, Colorado River Basin from the existing diversion
point on Lady Bird Lake to Bay City Dam, Matagorda County. More
information on the application and how to participate in the permitting
process is given below.

The application and partial fees were received on January 3, 2023. Ad-
ditional information and fees were received April 26, 2023. The appli-
cation was declared administratively complete and filed with the Of-
fice of the Chief Clerk on May 9, 2023. Additional information was
received on May 25 and July 19, 2023.

The Executive Director completed the technical review of the
application and prepared a draft amendment. The draft amend-
ment, if granted, would contain special conditions including, but
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not limited to, streamflow requirements and diversion limitations.
The application, technical memoranda, and Executive Director's
draft amendment are available for viewing on the TCEQ web page
at: https://www.tceq.texas.gov/permitting/water rights/wr-permit-
ting/view-wr-pend-apps. Alternatively, you may request a copy of the
documents by contacting the TCEQ Office of the Chief Clerk by phone
at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105),
P.O. Box 13087, Austin, Texas 78711.

Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk, at the address provided in the
information section below by November 17, 2023. A public meeting
is intended for the taking of public comment and is not a contested
case hearing. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application.

The TCEQ may grant a contested case hearing on this application if a
written hearing request is filed by November 17, 2023. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is filed by November 17, 2023.

To request a contested case hearing, you must submit the following:
(1) your name (or for a group or association, an official representa-
tive), mailing address, daytime phone number, and fax number, if any;
(2) applicant's name and permit number; (3) the statement "[I/we] re-
quest a contested case hearing;" (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public; and (5) the location and distance of your prop-
erty relative to the proposed activity. You may also submit proposed
conditions for the requested permit which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the Office of the Chief Clerk at the address provided in the information
section below.

If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 or electronically at
https://www14.tceq.texas.gov/epic/eComment/ by entering ADJ 5434
in the search field. For information concerning the hearing process,
please contact the Public Interest Counsel, MC 103, at the same ad-
dress.

For additional information, individual members of the general public
may contact the Public Education Program at (800) 687-4040. Gen-
eral information regarding the TCEQ can be found at our web site at
http://www.tceq.texas.gov/. Si desea informacion en espafiol, puede
llamar al (800) 687-4040 o por el internet al http://www.tceq.texas.gov.

TRD-202304049

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: November 1, 2023

¢ ¢ ¢

Notice of Opportunity to Comment on a Default Order of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Default Order (DO). The commission staff proposes a DO
when the staff has sent the Executive Director's Preliminary Report and

Petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or re-
quests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), §7.075, this notice of the proposed order and the oppor-
tunity to comment is published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is December 14, 2023. The commission will con-
sider any written comments received, and the commission may with-
draw or withhold approval of a DO if a comment discloses facts or con-
siderations that indicate that consent to the proposed DO is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the commission's jurisdiction, or the commis-
sion's orders and permits issued in accordance with the commission's
regulatory authority. Additional notice of changes to a proposed DO is
not required to be published if those changes are made in response to
written comments.

A copy of the proposed DO is available for public inspection at both the
commission's central office, located at 12100 Park 35 Circle, Building
A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the applica-
ble regional office listed as follows. Written comments about the DO
should be sent to the attorney designated for the DO at the commission's
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on December 14, 2023.The com-
mission's attorney is available to discuss the DO and/or the comment
procedure at the listed phone number; however, TWC, §7.075, pro-
vides that comments on the DO shall be submitted to the commission
in writing.

(1) COMPANY: Double Diamond Ultilities, Co.; DOCKET NUM-
BER: 2020-0651-MWD-E; TCEQ ID NUMBER: RN102329802;
LOCATION: on Misty Valley Circle, off of White Bluff Drive,
approximately 2.4 miles west of the intersection of Farm-to-Market
Road 933 and White Bluff Drive, Hill County; TYPE OF FACIL-
ITY: wastewater treatment facility; RULES VIOLATED: 30 TAC
§305.125(1) and §319.11(c), and Texas Pollutant Discharge Elimina-
tion System (TPDES) Permit Number WQO0013786002, Definitions
and Standard Permit Condition Number 2.e., by failing to properly
analyze effluent samples according to the permit; 30 TAC §305.125(1)
and (5), and TPDES Permit Number WQO0013786002, Operational
Requirement Number 1, by failing to ensure the facility and all
of its systems of collection, treatment, and disposal were properly
operated and maintained; 30 TAC §305.125(1) and (17), and TPDES
Permit Number WQO0013786002, Sludge Provision Section IV.C.,
by failing to submit a complete and accurate annual sludge report
to TCEQ by September 30th of each year; TWC, §26.121(a)(1)
and 30 TAC §305.125(4), by failing to take all reasonable steps
to minimize or prevent any discharge or sludge use or disposal or
other permit violation that has a reasonable likelihood of adversely
affecting human health or the environment; 30 TAC §305.125(1) and
TPDES Permit Number WQO0013786002, Permit Condition Number
2.d. and Effluent Limitations and Monitoring Requirements Numbers
1 and 2, by failing to comply with permitted effluent limitations;
30 TAC §30.350(d) and §305.125(1), and TPDES Permit Number
WQO0013786002, Other Requirement Number 1, by failing to employ
or contract with one or more licensed wastewater treatment facility
operators or wastewater system operations companies holding a valid
license; and 30 TAC §305.125(1) and §319.11(c), and TPDES Permit
Number WQO0013786002, Monitoring and Reporting Requirement
Number 1, by failing to properly analyze effluent samples according
to the permit; PENALTY: $42,799; STAFF ATTORNEY: Taylor Pack
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Ellis, Litigation, MC 175, (512) 239-6860; REGIONAL OFFICE:
Waco Regional Office, 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.

TRD-202304028

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: October 31, 2023

¢ ¢ ¢

Notice of Opportunity to Comment on an Agreed Order of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Agreed Order (AO) in accordance with Texas Water Code
(TWCQC), §7.075. TWC, §7.075, requires that before the commission
may approve the AO, the commission shall allow the public an oppor-
tunity to submit written comments on the proposed AO. TWC, §7.075,
requires that notice of the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is December
14, 2023. TWC, §7.075, also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission's jurisdiction or the commission's orders
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.

A copy of the proposed AO is available for public inspection at both the
commission's central office, located at 12100 Park 35 Circle, Building
A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the applica-
ble regional office listed as follows. Written comments about an AO
should be sent to the attorney designated for the AO at the commission's
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on December 14, 2023. The desig-
nated attorney is available to discuss the AO and/or the comment pro-
cedure at the listed phone number; however, TWC, §7.075, provides
that comments on an AO shall be submitted to the commission in writ-
ing.

(1) COMPANY: GUAVA CORPORATION dba The Bee Mart;
DOCKET NUMBER: 2022-0675-PST-E; TCEQ ID NUMBER:
RN101432540; LOCATION: 7398 East United States Highway 80
near Terrell, Kaufman County; TYPE OF FACILITY: underground
storage tank (UST) system and a convenience store with retail sales
of gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC
§334.50(b)(1)(A), by failing to monitor the USTs for releases in a
manner which will detect a release at a frequency of at least once every
30 days; and TWC, §26.3475(c)(1) and 30 TAC §334.48(c), by failing
to conduct effective manual or automatic inventory control proce-
dures for the UST system; PENALTY: $4,125; STAFF ATTORNEY:
Erandi Ratnayake, Litigation, MC 175, (512) 239-6515; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

TRD-202304027

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: October 31, 2023

¢ ¢ ¢

Proposal for Decision

The State Office of Administrative Hearings issued a Proposal for
Decision and Order to the Texas Commission on Environmental
Quality on October 11, 2023, in the matter of the Executive Director
of the Texas Commission on Environmental Quality, Petitioner v.
Corey Morrell; SOAH Docket No. 582-23-10566; TCEQ Docket
No. 2021-0787-MSW-E. The commission will consider the Admin-
istrative Law Judge's Proposal for Decision and Order regarding the
enforcement action against Corey Morrell on a date and time to be
determined by the Office of the Chief Clerk. The agenda meeting may
be held in person in Room 201S of Building E at the Commission's
offices located at 12100 Park 35 Circle in Austin, Texas, virtually, or
both in person and virtually. To confirm where and how the meet-
ing will be held, please visit the Commissioners' Agenda webpage
at https://www.tceq.texas.gov/goto/agendas eight days before the
Agenda. This posting is Notice of Opportunity to Comment on the
Proposal for Decision and Order. The comment period will end 30
days from date of this publication. Written public comments should be
submitted to the Office of the Chief Clerk, MC-105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087. If you have any questions or need
assistance, please contact Mehgan Taack, Office of the Chief Clerk,
(512) 239-3300.

TRD-202304051

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: November 1, 2023

L4 ¢ L4
Update to the Water Quality Management Plan (WQMP)

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) requests comments from the public on the draft October 2023
Update to the WQMP for the State of Texas.

Download the draft October 2023 WQMP Update at
https://www.tceq.texas.gov/permitting/wqmp/WQmanagement_up-
dates.html or view a printed copy at the TCEQ Library, Building A,
12100 Park 35 Circle, Austin, Texas.

The WQMP is developed and promulgated in accordance with the re-
quirements of the federal Clean Water Act, Section 208. The draft up-
date includes projected effluent limits of specific domestic dischargers,
which may be useful for planning in future permit actions. The draft
update may also contain service area populations for listed wastewater
treatment facilities, designated management agency information, and
total maximum daily load (TMDL) revisions.

Once the commission certifies a WQMP update, it is submitted to the
United States Environmental Protection Agency (EPA) for approval.
For some Texas Pollutant Discharge Elimination System (TPDES) per-
mits, the EPA's approval of a corresponding WQMP update is a neces-
sary precondition to TPDES permit issuance by the commission.

Deadline

All comments must be received at the TCEQ no later than 5:00 p.m.
on December 14, 2023.

How to Submit Comments
Comments must be submitted in writing to:

Maria Benitez Texas Commission on Environmental Quality Water
Quality Division, MC 148 P.O. Box 13087 Austin, Texas 78711-3087
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Comments may also be faxed to (512) 239-4420 or emailed to Maria
Benitez at Maria.Benitez@tceq.texas.gov, but must be followed up
with written comments by mail within five working days of the fax or
email date or by the comment deadline, whichever is sooner.

For further information, or questions, please contact Ms. Benitez at
(512) 239-6705 or by email at Maria.Benitez@tceq.texas.gov.

TRD-202304026

Charmaine Backens

Deputy Director, Environmental Law

Texas Commission on Environmental Quality
Filed: October 31, 2023

¢ 4 ¢
Texas Ethics Commission
List of Delinquent Filers

Below is a list from the Texas Ethics Commission naming the filers
who failed to pay the penalty fine for failure to file the report, or filing
a late report, in reference to the specified filing deadline. If you have
any questions, you may contact Dave Guilianelli at (512) 463-5800.

Deadline: Unexpended contributions report due January 17, 2023
for Candidates

Kristal Thomson, 745 East Mulberry Suite 700, San Antonio, Texas
78212

Milinda M. Morris, 8010 Braesview Lane, Houston, Texas 77071
Christopher Leal, 400 N Ervay St. #133013, Dallas, Texas 75313
Mark F. Middleton, 365 Country Road 326, Forestburg, Texas 76239
Michael A. Vargas, 712 Yoakum Street, San Benito, Texas 78586
Freda C. Heald, 6144 Monticello Ave., Dallas, Texas 75214

Joy E. Diaz, P.O. Box 93065, Austin, Texas 78749

Douglas M. Earnest, 20931 Joe Paul Ln., Chandler, Texas 75758
Jeremy D. Kohlwes, 1305 US-90 West #423, Castroville, Texas 78009

Somtoochukwu E. Ik-Ejiofor, 1853 Pearland Pkwy Ste. 123 #304,
Pearland, Texas 77581

James O. Guillory II, 3906 Brookston St., Houston, Texas 77045
Odus E. Evbagharu, P.O. Box 19612, Houston, Texas 77224
Scott Simpson, 1901 Buena Vista, San Antonio, Texas 78207

Matthew B. Hegeman, 8124 Fireside Dr., North Richland Hills, Texas
76182

Dinesh Sharma, 603 Pine View Dr., Euless, Texas 76039

Telisa G. Moore, 1408 N. Riverfront Blvd. #541, Dallas, Texas 75207
Anne L. Gardner, 2005 Highland Oaks, Fort Worth, Texas 76107
Sherry Ann Williams, P.O. Box 407, Sour Lake, Texas 77659
Christopher B. Watt, 1504 Blair St., Houston, Texas 77008

Carmen Y. Kelsey, P.O. Box 2537, Universal City, Texas 78148
Matthew B Poole, 512 Lonestar Park Ln., Ponder, Texas 76259

Lakesha Smith, 4108 SW Green Oaks Blvd., P.O. Box 174094, Arling-
ton, Texas 76003

Holly Newton, P.O. Box 63, Dripping Springs, Texas 78620
Gabrien W. Gregory, P.O. Box 700293, San Antonio, Texas 78270

Charles R. Johnson Jr., 815 Walker St. #1047, Houston, Texas 77002
Marisa Bono, P.O. Box #100086, San Antonio, Texas 78201

Leslie A. Peeler, 2221 Justin Rd., Ste. 119-135, Flower Mound, Texas
75028

Lucio A. Del Toro, P.O. Box 787, Round Rock, Texas 78680
Ashton P. Woods, 8419 Hearth Dr. Apt 38, Houston, Texas 77054
Christopher A. Cox, 6088 Old Decatur Road, Alvord, Texas 76225
Aaron M. Sorrells, P.O. Box 161009, Ft. Worth, Texas 76161
Maribel Cruz, 13423 Blanco Rd. #458, San Antonio, Texas 78216
Darlene Ewing, 219 Molina St., Sunnyvale, Texas 75182

Paul K. Stafford, P.O. Box 710404, Dallas, Texas 75371

Clayton R. Hunt, 8550 Glenview Dr., Houston, Texas 77017
Rashard S. Davis Baylor, 5102 Westover St., Houston, Texas 77033

Deadline: 30 day pre-election report due October 11, 2022 for Can-
didates

Ms. Sandra Crenshaw, P.O. Box 224123, Dallas, Texas 75222

The Honorable Ronald E. Reynolds, 6140 Hwy. 6 South, Suite 233,
Missouri City, Texas 77459

Gerry Monroe, 2731 Trinity Glen Lane, Houston, Texas 77047
Perla Munoz Hopkins, P.O. Box 171272, Austin, Texas 78717

Mr. Ashton G. Murray Hanna, 7314 Oak Manor Dr., #1106, San An-
tonio, Texas 78229

Deadline: 8 day pre-election report due October 31, 2022 for Can-
didates

Ms. Sandra Crenshaw, P.O. Box 224123, Dallas, Texas 75222

The Honorable Ronald E. Reynolds, 6140 Hwy. 6 South, Suite 233,
Missouri City, Texas 77459

Gerry Monroe, 2731 Trinity Glen Lane, Houston, Texas 77047
Perla Munoz Hopkins, P.O. Box 171272, Austin, Texas 78717

Mr. Ashton G. Murray Hanna, 7314 Oak Manor Dr., #1106, San An-
tonio, Texas 78229

TRD-202304016

Aidan Shaughnessy
Program Specialist
Texas Ethics Commission
Filed: October 31, 2023

¢ ¢ ¢
General Land Office

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439 -
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and
policies identified in 31 TAC Chapter 26. Requests for federal consis-
tency review were deemed administratively complete for the follow-
ing project(s) during the period of October 23, 2023 to October 27,
2023. As required by federal law, the public is given an opportunity
to comment on the consistency of proposed activities in the coastal
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zone undertaken or authorized by federal agencies. Pursuantto 31 TAC
§§30.20(f), 30.30(h), and 30.40(e), the public comment period extends
30 days from the date published on the Texas General Land Office web
site. The notice was published on the web site on Friday, November
3,2023. The public comment period for this project will close at 5:00
p-m. on December 3, 2023.

Federal License and Permit Activities:
Applicant: Powell Electrical Systems, Inc.

Location: The project site is located in Carpenters Bayou, at 16535
Jacintoport, in Houston, Harris County, Texas.

Latitude and Longitude: 29.75920, -95.106320

Project Description: The applicant is proposing to modify their ex-
isting permit by re-aligning the proposed bulkhead and discharge ap-
proximately 10,000 cubic yards (CY) of fill material to backfill behind
the bulkhead and fill in an existing 2.9-acre inlet to match existing sur-
rounding elevations. The applicant has stated that this project does not
propose a discharge of fill material into any special aquatic site, there-
fore, no compensatory mitigation is proposed for this project.

Type of Application: U.S. Army Corps of Engineers permit applica-
tion #SWG-2000-03009. This application will be reviewed pursuant
to Section 10 of the Rivers and Harbors Act of 1899 and Section 404
of the Clean Water Act. Note: The consistency review for this project
may be conducted by the Texas Commission on Environmental Qual-
ity as part of its certification under §401 of the Clean Water Act.

CMP Project No: 24-1051-F1

Further information on the applications listed above, including a copy
of the consistency certifications or consistency determinations for in-
spection, may be obtained from the Texas General Land Office Public
Information Officer at 1700 N. Congress Avenue, Austin, Texas 78701,
or via email at pialegal@glo.texas.gov. Comments should be sent to the
Texas General Land Office Coastal Management Program Coordinator
at the above address or via email at federal.consistency(@glo.texas.gov.

TRD-202304030

Mark Havens

Chief Clerk

General Land Office
Filed: October 31, 2023

¢ ¢ ¢
Health and Human Services Commission

Correction of Error

The Texas Health and Human Services Commission (HHSC) adopted
new 26 TAC §§284.101, 284.103, 284.105, 284.107, 284.109 and
284.111, concerning Competitive and Integrated Employment Initia-
tive for Certain Medicaid Recipients, in the October 27, 2023, issue of
the Texas Register (48 TexReg 6357). Due to an error by HHSC, the
incorrect effective date was published for the adoption. The correct
effective date for the adoption is November 14, 2023.

TRD-202303956

Jessica Miller

Director, Rules Coordination Office
Health and Human Services Commission
Filed: October 27, 2023

¢ ¢ ¢
Department of State Health Services

Correction of Error

(Editor's note: In accordance with Texas Government Code,
$2002.014, which permits the omission of material which is "cumber-
some, expensive, or otherwise inexpedient," the Schedule of Controlled
Substance (Schedule) is not included in the print version of the Texas
Register. The Schedule is available in the on-line version of the
November 10, 2023, issue of the Texas Register.)

The Department of State Health Services (department) published the
annual Schedules of Controlled Substances in the February 17, 2023,
issue of the Texas Register (48 TexReg 990). Due to a formatting error
by the department, the omission of 4 anabolic steroids from the Sched-
ule III anabolic steroids and hormones section occurred. The Schedules
are being republished to correct the error.

TRD-202303936

Cynthia Hernandez

General Counsel

Department of State Health Services
Filed: October 25, 2023

¢ ¢ ¢

Licensing Actions for Radioactive Materials
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During the first half of September 2023, the Department of State Health Services
(Department) has taken actions regarding Licenses for the possession and use of
radioactive materials as listed in the tables (in alphabetical order by location). The
subheading “Location” indicates the city in which the radioactive material may be
possessed and/or used. The location listing “"Throughout TX [Texas]” indicates that
the radioactive material may be used on a temporary basis at locations throughout
the state.

In issuing new licenses and amending and renewing existing licenses, the
Department’s Radiation Section has determined that the applicant has complied
with the licensing requirements in Title 25 Texas Administrative Code (TAC),
Chapter 289, for the noted action. In granting termination of licenses, the
Department has determined that the licensee has complied with the applicable
decommissioning requirements of 25 TAC, Chapter 289. In granting exemptions to
the licensing requirements of Chapter 289, the Department has determined that the
exemption is not prohibited by law and will not result in a significant risk to public
health and safety and the environment.

A person affected by the actions published in this notice may request a hearing
within 30 days of the publication date. A “person affected” is defined as a person
who demonstrates that the person has suffered or will suffer actual injury or
economic damage and, if the person is not a local government, is (a) a resident of a
county, or a county adjacent to the county, in which radioactive material is or will
be located, or (b) doing business or has a legal interest in land in the county or
adjacent county. 25 TAC §289.205(b)(15); Health and Safety Code §401.003(15).
Requests must be made in writing and should contain the words “hearing request,”
the name and address of the person affected by the agency action, the name and
license number of the entity that is the subject of the hearing request, a brief
statement of how the person is affected by the action what the requestor seeks as
the outcome of the hearing, and the name and address of the attorney if the
requestor is represented by an attorney. Send hearing requests by mail to: Hearing
Request, Radioactive Material Licensing, MC 2835, PO Box 149347, Austin, Texas
78714-9347, or by fax to: (512) 206-3760, or by e-mail to:
RAMlicensing@dshs.texas.gov.

IN ADDITION November 10, 2023 48 TexReg 6635



NEW LICENSES ISSUED:

Location of Name of Licensed License City of Amend- | Date of
Use/Possession | Entity Number Licensed ment Action
of Material Entity Number
ABILENE ABILENE CHRISTIAN | L07193 | ABILENE 00 09/01/23
UNIVERSITY
HOUSTON TEXAS ONCOLOGY L07194 | HOUSTON 00 09/01/23
PA
PASADENA QUALITY LO7195 | PASADENA 00 09/11/23
EQUIPMENT
DISTRIBUTORS INC
AMENDMENTS TO EXISTING LICENSES ISSUED:
Location of Name of Licensed License City of Amend- [ Date of
Use/Possession | Entity Number | Licensed ment Action
of Material Entity Number
ARLINGTON CARDIOLOGY LO7005 | ARLINGTON 05 09/15/23
SPECIALISTS OF
NORTH TEXAS PLLC
DBA TEXAS
CARDIOVASCULAR
SPECIALISTS
ARLINGTON
AUSTIN ARA ST DAVIDS L05862 | AUSTIN 122 09/13/23
IMAGING LP
AUSTIN AUSTIN LO0545 | AUSTIN 248 09/15/23
RADIOLOGICAL
ASSOCIATION
BEAUMONT BAPTIST HOSPITAL LO0358 | BEAUMONT 159 09/08/23
OF SOUTHEAST
TEXAS
CONROE ADNAN AFZAL MD PA | L06071 | CONROE 16 09/13/23
DBA HEALING
HEARTS
EL PASO BHS L06893 | EL PASO 08 09/12/23
PHYSICIANS
NETWORK INC DBA
EL PASO
HEART CENTER
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AMENDMENTS TO EXISTING LICENSES ISSUED :(continued)

EL PASO

TEXAS
ONCOLOGY PA
DBA EL PASO
CANCER
TREATMENT
CENTER -
EAST

LO5771

EL PASO

17

09/06/23

EL PASO

EL PASO

HEALTHCARE
SYSTEM LTD

LO2551

EL PASO

83

09/11/23

FORT WORTH

DIAMOND J W
INC

LO6686

FORT WORTH

02

09/15/23

HOUSTON

HOUSTON
MEDICAL
IMAGING

LO5184

HOUSTON

25

09/01/23

HOUSTON

SHELL
CHEMICAL LP

LO2116

HOUSTON

65

09/05/23

HOUSTON

CARDINAL
HEALTH 414
LLC
DBA
CARDINAL
HEALTH
NUCLEAR
PHARMACY
SERVICES

LO5536

HOUSTON

66

09/15/23

HOUSTON

THE
METHODIST
HOSPITAL DBA
HOUSTON
METHODIST

LO0457

HOUSTON

219

09/15/23

IRVING

BAYLOR
MEDICAL
CENTER AT
IRVING

DBA BAYLOR
SCOTT &
WHITE
MEDICAL
CENTER -
IRVING

L02444

IRVING

127

09/13/23

LONGVIEW

WESTLAKE
LONGVIEW
CORPORATION

L06294

LONGVIEW

14

09/12/23
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AMENDMENTS TO EXISTING LICENSES ISSUED:(continued)

LUBBOCK

ISORX TEXAS
LTD

L05284

LUBBOCK

41

09/05/23

MIDLAND

MIDLAND
COUNTY
HOSPITAL
DISTRICT DBA
MIDLAND
MEMORIAL
HOSPITAL

LO0728

MIDLAND

128

09/11/23

PASADENA

BAYPORT
POLYMERS LLC

L06922

PASADENA

14

09/12/23

SAN ANTONIO

SOUTH TEXAS
RADIOLOGY
IMAGING
CENTERS

L00325

SAN ANTONIO

263

09/15/23

TEXAS CITY

BLANCHARD
REFINING
COMPANY LLC

L06526

TEXAS CITY

032

09/15/23

THREE RIVERS

DIAMOND
SHAMROCK
REFINING
COMPANY LP
DBA VALERO
THREE RIVERS
REFINERY

LO3699

THREE RIVERS

31

09/12/23

THROUGHOUT
TX

TEXAS
ONCOLOGY PA

LO7107

ABILENE

05

09/15/23

THROUGHOUT
TX

TEAM
INDUSTRIAL
SERVICES INC

LO0087

ALVIN

264

09/11/23

THROUGHOUT
TX

PROFESSIONA
L SERVICE
INDUSTRIES
INC

LO4947

AUSTIN

32

09/07/23

THROUGHOUT
TX

SOUTHWESTE
RN TESTING
LABORATORIE
S LLC

DBA STL
ENGINEERS

L06100

DALLAS

17

09/15/23

THROUGHOUT
X

DESERT NDT
LLC

LO6462

FORT WORTH

058

09/15/23
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AMENDMENTS TO EXISTING LICENSES ISSUED:(continued)

THROUGHOUT | TROXLER L01296 | FORT WORTH 49 09/08/23
TX ELECTRONIC

LABORATORIE

S INC
THROUGHOUT | ASSOCIATED L01553 | HOUSTON 38 09/05/23
X TESTING

LABORATORIE

S INC
THROUGHOUT | CORE LO3835 | HOUSTON 67 09/13/23
X LABORATORIE

S LP DBA

PROTECHNICS

DIVISION OF

CORE

LABORATORIE

SLP
THROUGHOUT [H V] L03813 | HOUSTON 73 09/06/23
X ASSOCIATES

INC
THROUGHOUT | TERRACON L0O5268 | HOUSTON 74 09/11/23
TX CONSULTANTS

INC
THROUGHOUT | BAKER LO0446 | HOUSTON 203 09/05/23
X HUGHES

OILFIELD

OPERATIONS

LLC
THROUGHOUT | PRO-SURVE LO6905 | LEAGUE CITY 10 09/08/23
X TECHNICAL

SERVICES LLC
THROUGHOUT | AMERICAN LO6835 | LONGVIEW 18 09/07/23
X PIPING

INSPECTION

INC
THROUGHOUT | K ALLRED L07178 | MIDLAND 01 09/11/23
X OILFIELD

SERVICES LLC
THROUGHOUT | SONIC L02622 | MONT BELVIEU 36 09/15/23
X SURVEYS LTD
THROUGHOUT | LIBERTY LO6901 | ODESSA 09 09/12/23
X OILFIELD

SERVICES LLC
THROUGHOUT | TIER 1 L06718 | PASADENA 24 09/05/23
X INTEGRITY LLC
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AMENDMENTS TO EXISTING LICENSES ISSUED:(continued)

THROUGHOUT
X

CENTURY
INSPECTION
INC

LO0062

PONDER

119

09/14/23

THROUGHOUT
TX

EMPIRE
WIRELINE LLC

LO6997

ROSHARON

03

09/13/23

TYLER

ALLENS
NUTECH INC
DBA NUTECH
INC

L04274

TYLER

105

09/11/23

WACO

TEXAS
ONCOLOGY PA

LO5940

WACO

21

09/01/23

RENEWAL OF LICENSES ISSUED:

Location of

Use/Possession
of Material

Name of
Licensed Entity

License
Number

City of Licensed
Entity

Amend-

ment
Number

Date of
Action

COLLEGE
STATION

SCOTT &
WHITE
HOSPITAL-
COLLEGE
STATION
DBA BAYLOR
SCOTT &
WHITE
MEDICAL
CENTER -
COLLEGE
STATION

LO6557

COLLEGE
STATION

14

09/12/23

DALLAS

HEARTPLACE
PLLC

LO4607

DALLAS

78

09/08/23

EL PASO

EL PASO
HEALTHCARE
SYSTEM LTD
DBA LAS
PALMAS
MEDICAL
CENTER A
CAMPUS OF
LAS PALMAS
DE SOL
HEALTHCARE

L02715

EL PASO

101

09/08/23
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RENEWAL OF LICENSES ISSUED:(continued)

HOUSTON THE L00457 | HOUSTON 218 09/05/23
METHODIST
HOSPITAL DBA
HOUSTON
METHODIST
KINGWOOD KPH L04482 | KINGWOOD 35 09/06/23
CONSOLIDATI
ON INC
DBA HCA
HOUSTON
HEALTHCARE
KINGWOOD
MONT BELVIEU L04679 | MONT BELVIEW 11 09/11/23
BELVIEW ENVIRONMENT
AL FUELS LLC
WALLER NRG LO6550 | WALLER 08 09/12/23
MANUFACTURI
NG
TERMINATIONS OF LICENSES ISSUED:
Location of Name of License | City of Licensed | Amend- | Date of
Use/Possession | Licensed Entity | Number Entity ment Action
of Material Number
AMARILLO AMARILLO L04697 | AMARILLO 28 09/13/23
HEART GROUP
LLP
THROUGHOUT | VERSA LO6669 | HOUSTON 40 09/13/23
X INTEGRITY
GROUP INC
WACO CITY OF WACO | LO5160 |WACO 08 09/07/23
ENGINEERING
DEPARTMENT
TRD-202304047 ¢ ¢ ¢

Cynthia Hernandez

General Counsel

Department of State Health Services
Filed: November 1, 2023

Licensing Actions for Radioactive Materials
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During the second half of September 2023, the Department of State Health
Services (Department) has taken actions regarding Licenses for the possession and
use of radioactive materials as listed in the tables (in alphabetical order by
location). The subheading “Location” indicates the city in which the radioactive
material may be possessed and/or used. The location listing “Throughout TX
[Texas]” indicates that the radioactive material may be used on a temporary basis
at locations throughout the state.

In issuing new licenses and amending and renewing existing licenses, the
Department’s Radiation Section has determined that the applicant has complied
with the licensing requirements in Title 25 Texas Administrative Code (TAC),
Chapter 289, for the noted action. In granting termination of licenses, the
Department has determined that the licensee has complied with the applicable
decommissioning requirements of 25 TAC, Chapter 289. In granting exemptions to
the licensing requirements of Chapter 289, the Department has determined that the
exemption is not prohibited by law and will not result in a significant risk to public
health and safety and the environment.

A person affected by the actions published in this notice may request a hearing
within 30 days of the publication date. A “person affected” is defined as a person
who demonstrates that the person has suffered or will suffer actual injury or
economic damage and, if the person is not a local government, is (a) a resident of a
county, or a county adjacent to the county, in which radioactive material is or will
be located, or (b) doing business or has a legal interest in land in the county or
adjacent county. 25 TAC §289.205(b)(15); Health and Safety Code §401.003(15).
Requests must be made in writing and should contain the words “hearing request,”
the name and address of the person affected by the agency action, the name and
license number of the entity that is the subject of the hearing request, a brief
statement of how the person is affected by the action what the requestor seeks as
the outcome of the hearing, and the name and address of the attorney if the
requestor is represented by an attorney. Send hearing requests by mail to: Hearing
Request, Radioactive Material Licensing, MC 2835, PO Box 149347, Austin, Texas
78714-9347, or by fax to: (512) 206-3760, or by e-mail to:
RAMIlicensing@dshs.texas.qgov.

NEW LICENSES ISSUED:

Location of Name of Licensed License City of Amend- | Date of
Use/Possession | Entity Number Licensed ment Action
of Material Entity Number
AUSTIN AUSTIN LO7196 | AUSTIN 00 09/27/23
CARDIOLOGY
CLINIC PLLC
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AMENDMENTS TO EXISTING LICENSES ISSUED:

Location of Name of Licensed License City of Amend- | Date of
Use/Possession | Entity Number Licensed ment Action
of Material Entity Number
ALVIN INEOS USA LLC LO01422 | ALVIN 78 09/21/23
CYPRESS HOUSTON L05470 | CYPRESS 18 09/22/23
INTERVENTIONAL
CARDIOLOGY PA
DALLAS BAYLOR L01290 | DALLAS 152 09/25/23
UNIVERSITY
MEDICAL CENTER
DENTON TEXAS WOMANS LO0304 | DENTON 77 09/25/23
UNIVERSITY
EL PASO RIO GRANDE LO6721 | EL PASO 07 09/27/23
UROLOGY PA
HOUSTON HOUSTON LO5070 | HOUSTON 22 09/22/23
CARDIOVASCULAR
ASSOCIATES
HOUSTON GAMMATRON INC | L02148 | HOUSTON 36 09/25/23
HOUSTON THE UNIVERSITY LO0466 | HOUSTON 187 09/25/23
OF TEXAS MD
ANDERSON
CANCER CENTER
HUMBLE CARDIOVASCULAR | LO5421 | HUMBLE 35 09/26/23
ASSOCIATION
PLLC
LAKE JACKSON | BRAZOSPORT LO5359 | LAKE 15 09/22/23
CARDIOLOGY PA JACKSON
MIDLOTHIAN MARTIN MARIETTA | LO1421 | MIDLOTHIAN 68 09/28/23
NORTH TEXAS
CEMENT LLC
SUGAR LAND TEXAS ONCOLOGY | L0O5816 | SUGAR LAND 21 09/20/23
PA
THROUGHOUT | TEXAS L00197 | AUSTIN 205 09/28/23
X DEPARTMENT OF
TRANSPORTATION
THROUGHOUT | GESSNER L0O3733 | BRYAN 33 09/26/23
X ENGINEERING LLC
THROUGHOUT | TEXAS A&M LO0448 | COLLEGE 161 09/22/23
X UNIVERSITY STATION
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AMENDMENTS TO EXISTING LICENSES ISSUED:(continued)

THROUGHOUT | ALLIANCE LO5314 | DALLAS 53 09/19/23
™ GEOTECHNICAL

GROUP INC
THROUGHOUT | ECS SOUTHWEST LO7073 | FORT WORTH 07 09/20/23
X LLP
THROUGHOUT | IRISNDT INC L06435 | HOUSTON 034 09/28/23
X
THROUGHOUT | NATIONAL LO0287 | HOUSTON 165 09/18/23
™ OILWELL VARCO

LP
THROUGHOUT | EST INC L06986 | MELISSA 07 09/18/23
X
THROUGHOUT | TRACERCO US LLC | LO3096 | PASADENA 107 09/18/23
X
THROUGHOUT | CATCH A FAULT L02725 | PONDER 27 09/25/23
X
THROUGHOUT | RABA-KISTNER LO1571 | SAN ANTONIO 103 09/21/23
X CONSULTANTS

INC
THROUGHOUT | SCHLUMBERGER LO6880 | SUGAR LAND 14 09/21/23
™ TECHNOLOGY

CORPORATION

(STC)
RENEWAL OF LICENSES ISSUED:
Location of Name of Licensed License City of Amend- | Date of
Use/Possession | Entity Number Licensed ment Action
of Material Entity Number
KERRVILLE SID PETERSON LO1722 | KERRVILLE 48 09/25/23

MEMORIAL

HOSPITAL

DBA PETERSON

HEALTH
LUFKIN MEMORIAL L01346 | LUFKIN 103 09/19/23

HEALTH SYSTEM

OF EAST TEXAS

DBA CHI ST

LUKES HEALTH

MEMORIAL LUFKIN
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RENEWAL OF LICENSES ISSUED:(continued)

ODESSA APOLLO LO3020 | ODESSA 22 09/27/23
PERFORATORS
INCORPORATED
SUGAR LAND TMH PHYSICIAN LO6575 | SUGAR LAND 02 09/27/23
ORGANIZATION
DBA METHODIST
SUGAR LAND
CARDIOLOGY
ASSOCIATES
THROUGHOUT | QC L0O4750 | HOUSTON 34 09/21/23
X LABORATORIES
INC
TERMINATIONS OF LICENSES ISSUED:
Location of Name of Licensed License City of Amend- | Date of
Use/Possession | Entity Number Licensed ment Action
of Material Entity Number
EL PASO COUNTRY CLUB LO6709 | EL PASO 02 09/26/23
MEDICAL CENTER
LLC
THROUGHOUT | TW LAQUAY LO7072 | PORT LAVACA 01 09/15/23
X MARINE LLC

TRD-202304052

Cynthia Hernandez

General Counsel

Department of State Health Services
Filed: November 1, 2023

¢ ¢ ¢

Texas Department of Housing and Community
Affairs

2024 HOME Investment Partnerships Program Single Family
Contract for Deed Set-Aside Notice of Funding Availability

The Texas Department of Housing and Community Affairs ("Depart-
ment") is making available 2024 HOME Investment Partnerships Pro-
gram ("HOME") funding for single family activities for the Contract
for Deed set-aside.

Funds will be available through the 2024 HOME Single Family Pro-
grams Notice of Funding Availability ("NOFA"). The NOFA is for
approximately $1,000,000 to be funded through participation in the
Reservation System. Funding made available through the Reservation
System may be increased from time to time as funds become available.
Approval to receive a Reservation System Participant ("RSP") agree-
ment is not a guarantee of funding availability.

The availability and use of these funds are subject to the HOME rules
including, but not limited to the following Texas Administrative Code
(TAC) rules in effect at the time of contract execution: Title 10, Part 1,
Chapter 1, Administration; Chapter 2, Enforcement; Chapter 20, the
Single Family Programs Umbrella Rule; Chapter 21, the Minimum
Energy Efficiency Requirements for Single Family Construction Ac-
tivities; Chapter 23, the Single Family HOME Program (State HOME
Rules), and Tex. Gov't Code Chapter 2306. Other federal and state
regulations include but are not limited to: 24 CFR Part 58 for envi-
ronmental requirements, 2 CFR Part 200 for Uniform Administrative
Requirements (including amendments), 24 CFR §135.38 for Section
3 requirements, 24 CFR Part 5, Subpart A for fair housing, (Federal
HOME Rules), and for units of government, the Uniform Grant and
Contract Management requirements as outlined in Chapter 783 in the
Texas Local Government (UGMS or TxGMS, as applicable). Appli-
cants must familiarize themselves with all of the applicable state and
federal rules that govern the HOME Program.

The NOFA is available on the Department's website at http:/www.td-
hca.state.tx.us/nofa.htm.

All Application materials including manuals, NOFA, program guide-
lines, and applicable HOME rules and regulations are available on
the Department's website at http://www.tdhca.state.tx.us’/home-divi-
sion/applications.htm.
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Applications submitted in response to the NOFA will be accepted in
accordance with deadlines based on an open application cycle.

Funds will be available starting Tuesday, November 7, 2023. Funds
not reserved at or before 5:00 p.m. Central time, on Monday, June 10,
2024, may be reprogrammed for use to other HOME activities.

TRD-202303953

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Filed: October 27, 2023

¢ ¢ ¢

2024 HOME Investment Partnerships Program Single Family
Persons with Disabilities Set-Aside Notice of Funding
Availability

The Texas Department of Housing and Community Affairs ("Depart-
ment") is making available 2024 HOME Investment Partnerships Pro-
gram ("HOME") funding for single family activities for the Persons
with Disabilities set-aside.

Funds will be available through the 2024 HOME Single Family Pro-
grams Notice of Funding Availability ("NOFA"). The NOFA is for
approximately $2,760,401 to be funded through participation in the
Reservation System. Funding made available through the Reservation
System may be increased from time to time as funds become available.
Approval to receive a Reservation System Participant ("RSP") agree-
ment is not a guarantee of funding availability.

The availability and use of these funds are subject to the HOME rules
including, but not limited to the following Texas Administrative Code
(TAC) rules in effect at the time of contract execution: Title 10, Part 1,
Chapter 1, Administration; Chapter 2, Enforcement; Chapter 20, the
Single Family Programs Umbrella Rule; Chapter 21, the Minimum
Energy Efficiency Requirements for Single Family Construction Ac-
tivities; Chapter 23, the Single Family HOME Program (State HOME
Rules), and Tex. Gov't Code Chapter 2306. Other federal and state
regulations include but are not limited to: 24 CFR Part 58 for envi-
ronmental requirements, 2 CFR Part 200 for Uniform Administrative
Requirements (including amendments), 24 CFR §135.38 for Section
3 requirements, 24 CFR Part 5, Subpart A for fair housing, (Federal
HOME Rules), and for units of government, the Uniform Grant and
Contract Management requirements as outlined in Chapter 783 in the
Texas Local Government (UGMS or TxGMS, as applicable). Appli-
cants must familiarize themselves with all of the applicable state and
federal rules that govern the HOME Program.

The NOFA is available on the Department's website at http:/www.td-
hca.state.tx.us/nofa.htm.

All Application materials including manuals, NOFA, program guide-
lines, and applicable HOME rules and regulations are available on
the Department's website at http://www.tdhca.state.tx.us’/home-divi-
sion/applications.htm.

Applications submitted in response to the NOFA will be accepted in
accordance with deadlines based on an open application cycle.

Funds will be available starting Tuesday, November 7, 2023. Funds
not reserved at or before 5:00 p.m. Central time, on Monday, June 4,
2024, may be reprogrammed for use to other HOME activities.

TRD-202303957

Bobby Wilkinson

Executive Director

Texas Department of Housing and Community Affairs
Filed: October 27, 2023

¢ ¢ ¢
Texas Department of Insurance
Company Licensing
Application for incorporation in the state of Texas for Presidio Health-

Care Insurance Company, a domestic life, accident and/or health com-
pany. The home office is in Austin, Texas.

Application for Blackboard Insurance Company, a foreign fire and/or
casualty company, to change its name to Glatfelter Insurance Company.
The home office is in Wilmington, Delaware.

Application for Transverse Insurance Company, a domestic fire and/or
casualty company, to change its name to MS Transverse Insurance
Company. The home office is in Dallas, Texas.

Application for Transverse Specialty Insurance Company, a domestic
fire and/or casualty company, to change its name to MS Transverse
Specialty Insurance Company. The home office is in Dallas, Texas.

Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Register
publication, addressed to the attention of John Carter, 1601 Congress
Ave., Suite 6.900, Austin, Texas 78711.

TRD-202304045

Justin Beam

Chief Clerk

Texas Department of Insurance
Filed: November 1, 2023

¢ ¢ ¢

Texas Department of Insurance, Division of
Workers’ Compensation

Adopted Fiscal Year 2024 Research Agenda Workers'
Compensation Research and Evaluation Group

Introduction

The commissioner of workers' compensation considers the Fiscal Year
(FY) 2024 Research Agenda for the Workers' Compensation Research
and Evaluation Group (REG) at the Texas Department of Insurance,
Division of Workers' Compensation (DWC).

Texas Labor Code §405.0025 requires the REG to conduct professional
studies and research related to how effectively the workers' compensa-
tion system operates. Section 405.0026 requires the REG to annually
publish a workers' compensation research agenda listing the topics the
REG will study for that year.

DWC published the proposed research agenda in the September 15,
2023, issue of the Texas Register (48 TexReg 5192) and sought public
review and comment. DWC received no comments and no requests for
a public hearing.

Order

It is ordered that the FY 2024 Research Agenda for the Workers' Com-
pensation Research and Evaluation Group is adopted as follows:

1. Completion and publication of the 17th Edition of the Workers'
Compensation Health Care Network Report Card (required under In-
surance Code §1305.502(a)-(d) and Labor Code §405.0025(b)).
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2. An update of the 2022 biennial study to estimate employer partici-
pation in the Texas workers' compensation system.

3. An update of key workers' compensation system trends to meet the
requirements for the DWC Biennial Report required under Labor Code
§402.066, including medical costs and utilization of care, return-to-
work rates for injured employees, access to care for injured employees,
and medical dispute resolution trends.

4. Income benefit adequacy in the Texas workers' compensation sys-
tem.

5. An update of medical costs and utilization in the Texas workers'
compensation system.

The REG will consider expanding the scope of the research projects
or conducting more projects to accommodate stakeholder suggestions,
subject to the resources and data available.

TRD-202304002

Kara Mace

General Counsel

Texas Department of Insurance, Division of Workers’ Compensation
Filed: October 30, 2023

¢ ¢ ¢
North Central Texas Council of Governments

Request for Qualifications NCTCOG Traffic Incident
Management Training Program (First Responder and
Manager's Course and Executive Level Course)

The North Central Texas Council of Governments (NCTCOG)
is requesting written qualifications from individuals interested in
instructing the NCTCOG Traffic Incident Management Training
Program (First Responder and Manager's Course and Executive Level
Course). The purpose of this training program is to initiate a common,
coordinated response to traffic incidents that will build partnerships,
enhance safety for emergency personnel, reduce upstream traffic
crashes, improve the efficiency of the transportation system, and
improve air quality in the Dallas-Fort Worth region.

Qualifications must be received no later than 5:00 p.m., Central Time,
on Friday, December 8, 2023, to Camille Fountain, Senior Trans-
portation Planner, North Central Texas Council of Governments, 616
Six Flags Drive, Arlington, Texas 76011 and electronic submissions to
TransRFPs@nctcog.org. The Request for Qualifications will be avail-
able at www.nctcog.org/rfp by the close of business on Friday, Novem-
ber 10, 2023.

NCTCOG encourages participation by disadvantaged business enter-
prises and does not discriminate on the basis of age, race, color, reli-
gion, sex, national origin, or disability.

TRD-202304020

R. Michael Eastland

Executive Director

North Central Texas Council of Governments

Filed: October 31, 2023

¢ ¢ ¢
Public Utility Commission of Texas

Notice of Application for Approval of the Provision of
Non-Emergency 311 Service

Notice is given to the public of an application filed with the Public
Utility Commission of Texas (commission) for approval to provide
non-emergency 311 services.

Docket Style and Number: Application of Southwestern Bell Tele-
phone Company dba AT&T Texas for Administrative Approval to Pro-
vide Non-Emergency 311 Service for the City of Fort Worth, Docket
Number 55775.

The Application: On October 30, 2023, Southwestern Bell Telephone
Company dba AT&T Texas filed an application with the commission
under 16 Texas Administrative Code §26.127, for approval to pro-
vide non-emergency 311 service for the City of Fort Worth in Tarrant
County. As a certified telecommunications utility (CTU), AT&T Texas
seeks approval on behalf of Fort Worth to provide non-emergency 311
service to residents within the limits of Fort Worth, Texas and portions
of surrounding communities in AT&T Texas' certificated service area.

Non-emergency 311 service is available to local governmental enti-
ties to provide to their residents an easy-to-remember number to call
for access to non-emergency services. By implementing 311 service,
communities can improve 911 response times for those callers with
true emergencies. Each local government entity that elects to imple-
ment 311 service will determine the types of non-emergency calls their
311-call center will handle.

Persons who wish to comment on this application should notify the
commission by December 11, 2023. Requests for further information
should be mailed to the Public Utility Commission of Texas, P.O. Box
13326, Austin, Texas 78711-3326, or you may call the Public Utility
Commission's Customer Protection Division at (512) 936-7120 or toll
free at (888) 782-8477. Hearing- and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-7136.
All comments or motions to intervene should reference Docket Number
55775.

TRD-202304040

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas
Filed: November 1, 2023

¢ ¢ ¢

Notice of Application to Adjust High Cost Support Under 16
TAC §26.407(h)

Notice is given to the public of an application filed with the Public
Utility Commission of Texas (commission) on October 27, 2023, to
adjust the high-cost support received from the Small and Rural Incum-
bent Local Exchange Company Universal Service Plan without effect
to current rates.

Docket Title and Number: Application of Wes-Tex Telephone Coop-
erative, Inc. to Adjust High Cost Support Under 16 TAC §26.407(h),
Docket Number 55769.

Wes-Tex Telephone Cooperative, Inc. requests a high-cost support ad-
justment increase of $379,125 in annual high-cost support. According
to Wes-Tex Telephone, the requested adjustment complies with the cap
of 140% of the annualized support the provider was authorized to re-
ceive in the 12 months ending October 1, 2023, as required by 16 Texas
Administrative Code §26.407(g)(1).

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at (888)
782-8477 as a deadline to intervene may be imposed. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission through Relay Texas by dialing 7-1-1. All comments
should reference Docket Number 55769.

TRD-202304021
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Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas
Filed: October 31, 2023

¢ ¢ ¢

Notice of Application to Relinquish Designations as an Eligible
Telecommunications Carrier and Eligible Telecommunications
Provider

Notice is given to the public of an application filed with the Public
Utility Commission of Texas on October 25, 2023, to relinquish desig-
nations as an eligible telecommunications carrier and eligible telecom-
munications provider under 16 Texas Administrative Code §26.417 and
§26.418.

Docket Title and Number: Application of DialToneServices, LP to Re-
linquish its Designation as an Eligible Telecommunications Provider
and Eligible Telecommunications Carrier in Certain Areas Served by
Big Bend Telephone Company, Inc. and Dell Telephone Cooperative
Inc., Docket Number 55755.

The Application: DialToneServices seeks relinquishment of its
designations as an eligible telecommunications carrier and eligible
telecommunications provider in certain areas that are currently also
being served by Big Bend Telephone Company and Dell Telephone
Cooperative, effective July 31, 2024.

Persons who wish to file a motion to intervene or comments on the
application should contact the commission as an intervention deadline
will be imposed. A comment or request to intervene should be mailed
to P.O. Box 13326, Austin, Texas 78711-3326, or by phone at (512)
936-7120 or toll-free at (888) 782-8477. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
through Relay Texas by dialing 7-1-1. All comments should reference
Docket Number 55755.

TRD-202304019
Andrea Gonzalez
Rules Coordinator

Public Utility Commission of Texas
Filed: October 31, 2023

¢ ¢ ¢

Request for Comments on Public Utility Commission’s FY
2023 Summary of Consumer Complaints and Enforcement
Activities

As a part of its 2010 report on the PUC, the Sunset Advisory Commis-
sion adopted a management action recommending that the Commission
publish, on a regular basis, more complaint and enforcement data on its
website. The Sunset Commission also recommended that the public be
given an opportunity to comment on this information. The summary
information on enforcement actions and consumer complaint data for
fiscal year 2023 can be found on the agency's filing interchange under
Project No. 55603. Staff intends to present this information for the
Commissioners' review at the November 30, 2023, Open Meeting.

Staff is requesting that any interested person who would like to com-
ment on this information may do so by filing comments electronically
through the interchange on the commission's website. Comments must
be filed by November 9, 2023. Reply comments must be filed by
November 23, 2023. All comments should refer to Project Number
55603.

Questions concerning this notice should be referred to Chris Burch, Di-
rector of Consumer Protection, (512) 936-7145. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission by dialing 7-1-1.

TRD-202303951

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Filed: October 27, 2023

¢ ¢ ¢
Supreme Court of Texas

Renewed Emergency Order Regarding Indigent Defense and
the Border Security State of Disaster
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Supreme Court of Texas

Misc. Docket No. 23-9086

Renewed Emergency Order Regarding Indigent Defense and
the Border Security State of Disaster

ORDERED that:

1. Governor Abbott has declared a state of disaster concerning border
security in 58 counties in the State of Texas. This Order is issued pursuant to Section
22.0035(b) of the Texas Government Code.

2. The Renewed Emergency Order Regarding Indigent Defense and the
Border Security State of Disaster (Misc. Dkt. No. 23-9055) is renewed.

3. To protect the constitutionally and statutorily guaranteed right to
counsel of indigent criminal defendants, the following provisions of the Code of
Criminal Procedure are modified in the counties affected by the state of disaster
concerning border security (“affected counties”) for individuals charged or arrested
under Operation Lone Star launched by Governor Abbott on March 6, 2021, and:
who are brought before magistrates for proceedings under Article 15.17 in facilities
designated by the Office of Court Administration (“OCA”), who are detained in a
Texas Department of Criminal Justice facility approved by the Texas Commission
on Jail Standards (“TCJS”) to house Operation Lone Star detainees, or whose
request for counsel under Articles 15.17(a) or 15.18 has been transmitted to a judge
assigned by the Supreme Court of Texas under Misc. Dkt. No. 22-9045.

a. Article 26.04(a) is modified to authorize the Executive Director
of the Texas Indigent Defense Commission (“TIDC”) to approve procedures for
appointing counsel that differ from an affected county’s procedures, but TIDC
may not approve procedures inconsistent with Articles 26.04, 1.051, 15.17,
15.18, 26.05, and 26.052, unless otherwise provided in this Order.

b. Articles 15.17(a) and 26.04(b), (¢c), and (h) are modified to
authorize a magistrate to appoint counsel for an indigent defendant upon
request received at a proceeding under Article 15.17.
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c. Articles 26.04(a), (d), and (e) are modified to waive the
requirements to maintain a public appointment list and to appoint only from
that list if an alternative appointment list is established by TIDC or its
designee, and appointments may be made to attorneys from an appointment
list established by TIDC or its designee.

d. Articles 26.04(g) and (h) are modified to authorize TIDC to
approve and establish an alternative program for appointing counsel.

e. Article 26.04() is modified to authorize the appointment of an
attorney from any Texas county to represent a felony defendant.

f. Article 26.04(k) is modified to authorize TIDC or its designee to
remove any attorney from consideration for an appointment for any reason.

g. Article 26.044 is modified to authorize TIDC as an additional
entity permitted to designate an existing governmental entity or nonprofit
corporation operating as a public defender’s office to provide counsel.

h. Article 26.047 is modified to authorize TIDC as an additional
entity permitted to appoint an existing governmental entity, nonprofit
corporation, or bar association operating as a managed assigned counsel
program to appoint counsel.

1. Should the costs for compensation of court-appointed counsel,
investigators, defense interpreters, or experts be paid or reimbursed by the
state, Article 26.05 is modified to authorize TIDC to adopt a fee schedule that
differs from an affected county’s schedule, to authorize TIDC or its designee
to approve payments, and to remove any attorney from consideration who is
shown to have submitted a claim for legal services not performed by the
attorney, and to authorize OCA or TIDC or its designee to make payments.

4. Sections 26.011 and 74.052 of the Government Code are also modified to
clarify that the Regional Presiding Judge of an affected county should assign judges
to assist with the disposition of cases involving individuals who are brought before
magistrates for proceedings under Article 15.17 of the Code of Criminal Procedure in
facilities designated by OCA or detained in a TDCd facility approved by the TCJS to
house Operation Lone Star detainees. Section 74.061 of the Government Code is
modified to provide that:

a. the salary of a former or retired judge assigned by a Regional
Presiding Judge to a constitutional or statutory county court to assist with the
disposition of these cases should be paid by the state from the funds
appropriated by the Legislature for that purpose in Act of September 2, 2021,
87th Leg. 2nd C.S., ch. 8 (HB 9); and
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b. the pro rata amount for the period of time that the judge sits on
assignment to a constitutional county court is based on the maximum salary a

district judge may receive from county and state sources under
Section 659.012(a) of the Government Code.

5. Subject to constitutional limitations and review for abuse of discretion,
all courts in Texas may in any case involving individuals arrested under Operation
Lone Star, without a participant’s consent:

a. except as this Order provides otherwise, allow or require a
participant involved in any hearing, deposition, or other proceeding of any
kind—including but not limited to a party, attorney, witness, court reporter,
grand juror, or petit juror—to participate remotely, such as by
teleconferencing, videoconferencing, or other means; and

b. consider as evidence sworn statements made out of court or sworn
testimony given remotely, out of court, such as by teleconferencing, videocon-
ferencing, or other means.

6. In conducting proceedings involving individuals arrested under
Operation Lone Star remotely, the court must not:

a. require a lawyer, party, or juror to appear remotely for a jury
trial, absent the agreement of the parties; or

b. permit or require a petit juror to appear remotely unless the court
ensures that all potential and selected petit jurors have access to technology to
participate remotely.

7. Subject to constitutional limitations and review for abuse of discretion,
a court may, without a participant’s consent, conduct proceedings involving
individuals arrested under Operation Lone Star away from the court’s usual location
with reasonable notice and access to the participants and the publicif a visiting judge
is assigned to the court.

8. OCA must post in a prominent place on its website the designated
facilities in which this Order applies.

9. This Order is effective immediately and expires on January 1, 2024,
unless extended by the Chief Justice of the Supreme Court. The affected counties
should move swiftly to modify, consistent with this Order and TIDC guidance, any
procedures necessary to provide for indigent defense in response to Operation Lone
Star. An affected county may request to be exempted from this Order before it expires.
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10.  The Clerk of the Supreme Court is directed to:

a. post a copy of this Order on www.txcourts.gov;

b. file a copy of this Order with the Secretary of State; and

c. send a copy of this Order to the Governor, the Attorney General,

and each member of the Legislature.

11.  The State Bar of Texas is directed to take all reasonable steps to notify

members of the Texas bar of this Order.
Dated: October 27, 2023.

JUSTICE DEVINE dissents.

TRD-202303955

Jaclyn Daumerie

Rules Attorney
Supreme Court of Texas
Filed: October 27, 2023

¢ ¢ ¢
Texas Department of Transportation

Atlanta District Department Policies Affecting Bicycle Use
on the State Highway System

Notice of Virtual Public Hearing

In accordance with Texas Administrative Code, Title 43, §25.55(a)-
(b), the Texas Department of Transportation (TxDOT) will be host-
ing a 2023 Virtual Annual Bicycle Hearing on district transportation
projects, programs, and policies affecting bicycle use on the state high-
way system.

The virtual public hearing will begin on Tuesday, Dec. 12, 2023 at
4:00 p.m. This is not a live event and the materials and presentations
can be viewed any time beginning Tuesday, Dec. 12,2023 at 4:00 p.m.
through Tuesday, Jan. 2,2024 at 11:59 p.m. To log into the virtual hear-
ing, go to www.txdot.gov and search for "Atlanta 2023 Virtual Annual
Bicycle Hearing." A pre-recorded video presentation will include both
audio and visual components. Additional materials, including writ-
ten transcripts of the presentations, exhibits, and supporting documents
will also be available.

Nathan L. Hecht, Chief Justice

The purpose of this virtual public hearing is to provide information re-
garding transportation projects and programs that might affect bicycle
use on the state system within the Atlanta District. The nine coun-
ties within the Atlanta District include: Bowie, Camp, Cass, Harrison,
Marion, Morris, Panola, Titus, and Upshur. A presentation showing bi-
cycle and pedestrian roadway accommodations will be shown during
the virtual hearing and you will have the chance to provide verbal or
written comments by phone, mail, or email.

Comments from the public regarding the district transportation
projects and programs that might affect bicycle use on the state
highway system are requested and can be submitted online, by email
to Jason.Overmyer@txdot.gov, or by mail to TxXDOT Atlanta District
Office, Attn: Jason Overmyer, 701 E. Main St., Atlanta, Texas 75551.
Verbal comments may be submitted by calling and leaving a voicemail
at (903) 884-4169. All comments must be received or postmarked
on or before Tuesday, Jan. 2, 2024. Responses to written comments
received and public testimony provided will be made available online
at www.txdot.gov once they have been prepared.

The 2023 Virtual Annual Bicycle Hearing will be conducted in Eng-
lish. If you need an interpreter or document translator because English
is not your primary language or you have difficulty communicating ef-
fectively in English, one will be provided to you. If you have a disabil-
ity and need assistance, special arrangements can be made to accom-
modate most needs. If you need interpretation or translation services
or you are a person with a disability who requires an accommodation
to participate in the 2023 Virtual Annual Bicycle Hearing, please con-
tact Jason Overmyer, Atlanta District, at (903) 799-1205 no later than
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4:00 p.m. CST, Thursday, Dec. 7, 2023. Please be aware that advance
notice is required as some services and accommodations may require
time for TxDOT to arrange.

For additional information or to be added to the mailing list of individ-
uals or organizations interested in bicycle use on the state system, or if
you have any general questions or concerns regarding the virtual hear-
ing, please contact Jason Overmyer, at 701 E. Main St., Atlanta, Texas
75551, (903) 799-1205 or Jason.Overmyer@txdot.gov.

TRD-202304029

Becky Blewett

Deputy General Counsel

Texas Department of Transportation
Filed: October 31, 2023

¢ ¢ 14
Request for Proposals - Traffic Safety Program

In accordance with 43 TAC §25.901 ef seq., the Texas Department of
Transportation (TxDOT) is requesting project proposals to support the
targets and strategies of its traffic safety program to reduce the number
of motor vehicle related crashes, injuries, and fatalities in Texas. These
targets and strategies form the basis for the Federal Fiscal Year 2025
(FY 2025) Triennial Highway Safety Plan (3HSP).

Authority and responsibility for funding of the traffic safety grant pro-
gram derives from the National Highway Safety Act of 1966 (23 USC
§401 et seq.), and the Texas Traffic Safety Act of 1967 (Transportation
Code, Chapter 723). The Behavioral Traffic Safety Section (TRF-BTS)
is an integral part of TxDOT and works through 25 districts for local
projects. The program is administered at the state level by TxDOT's
Traffic Safety Division (TRF). The Executive Director of TxDOT is
the designated Governor's Highway Safety Representative.

The following is information related to the FY 2025 General
Traffic Safety Grants - Request for Proposals (RFP). Please re-
view the full FY 2025 RFP located online at: https://www.tx-
dot.gov/apps/egrants/eGrantsHelp/RFP/2025/RFP2025.pdf

This request for proposals does not include solicitations for Selective
Traffic Enforcement Program (STEP) proposals. Information regard-
ing STEP proposals for FY 2025 can be found at: Attps://www.tx-
dot.gov/apps/egrants/eGrantsHelp/RFP/2025/STEPRFP2025.pdf and
FY 2025 STEP proposals will be submitted under a separate process.

General Proposals for highway safety funding are due to the TRF-BTS
no later than 5:00 p.m. CST, January 4, 2024.

All questions regarding the development of proposals must be sub-
mitted by sending an email to: TRF RFP@txdot.gov by 12:00
p-m. (Noon) CST, on November 29, 2023. A list of the questions
with answers (Q&A document) will be posted at: https://www.tx-
dot.gov/apps/eGrants/eGrantsHelp/rfp.html by 5:00 p.m. CST on
December 04, 2023.

The training on general proposal submissions via the Traffic Safety
eGrants system will be hosted by the TRF-BTS Austin headquarters
staff on Wednesday, November 15, 2023, from 9:00 a.m. to Noon
CST for General Traffic Safety Grant Proposals and from 1:00 - 4:00
p-m. CST for STEP Proposals. For access information please go to
https://www.txdot.gov/apps/eGrants/eGrantsHelp/rfp.html

The Program Needs Section of the RFP includes Performance Mea-
sures tables which outline the targets, strategies, and performance mea-
sures for each of the Traffic Safety Program Areas. TRF-BTS is seek-
ing proposals in all program areas but is particularly interested in pro-
posals which address the specific program needs listed in the High Pri-

ority Program Needs subsection of the Program Needs Section of the
RFP.

The proposals must be completed and submitted using eGrants, which
can be found by going to https://www.txdot.gov/apps/egrants

TRD-202303939

Becky Blewett

Deputy General Counsel

Texas Department of Transportation
Filed: October 25, 2023

¢ ¢ ¢

Statewide Transportation Improvement Program November
2023 Revision

Public Hearing Notice

The Texas Department of Transportation (department) will hold a pub-
lic hearing on Wednesday, November 29, 2023, at 10:00 a.m. Central
Standard Time (CST) to receive public comments on the November
2023 Quarterly Revisions to the Statewide Transportation Improve-
ment Program (STIP) for FY 2023-2026. The hearing will be con-
ducted via electronic means. Instructions for accessing the hearing will
be published on the department's website at: https://www.txdot.gov/in-
side-txdot/get-involved/about/hearings-meetings.html.

The STIP reflects the federally funded transportation projects in the
FY 2023-2026 Transportation Improvement Programs (TIPs) for each
Metropolitan Planning Organization (MPO) in the state. The STIP in-
cludes both state and federally funded projects for the nonattainment
areas of Dallas-Fort Worth, El Paso, Houston and San Antonio. The
STIP also contains information on federally funded projects in rural
areas that are not included in any MPO area, and other statewide pro-
grams as listed.

Title 23, United States Code, §134 and §135 require each designated
MPO and the state, respectively, to develop a TIP and STIP as a con-
dition to securing federal funds for transportation projects under Title
23 or the Federal Transit Act (49 USC §5301, et seq.). Section 134
requires an MPO to develop its TIP in cooperation with the state and
affected public transit operators and to provide an opportunity for inter-
ested parties to participate in the development of the program. Section
135 requires the state to develop a STIP for all areas of the state in coop-
eration with the designated MPOs and, with respect to non-metropoli-
tan areas, in consultation with affected local officials, and further re-
quires an opportunity for participation by interested parties as well as
approval by the Governor or the Governor's designee.

A copy of the proposed November 2023 Quarterly Revisions to the FY
2023-2026 STIP will be available for review, at the time the notice of
hearing is published, on the department's website at: https://www.tx-
dot.gov/inside-txdot/division/transportation-planning/stips.html.

Persons wishing to speak at the hearing may register in advance by
notifying Karen Burkhard, Transportation Planning and Programming
Division, at (512) 484-9813 no later than 12:00 p.m. CST on Wednes-
day, November 28, 2023. Speakers will be taken in the order registered
and will be limited to three minutes. Speakers who do not register in
advance will be taken at the end of the hearing. Any interested per-
son may offer comments or testimony; however, questioning of wit-
nesses will be reserved exclusively to the presiding authority as may
be necessary to ensure a complete record. While any persons with per-
tinent comments or testimony will be granted an opportunity to present
them during the course of the hearing, the presiding authority reserves
the right to restrict testimony in terms of time or repetitive content.
Groups, organizations, or associations should be represented by only
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one speaker. Speakers are requested to refrain from repeating previ-
ously presented testimony.

The public hearing will be conducted in English. Persons who have
special communication or accommodation needs and who plan to par-
ticipate in the hearing are encouraged to contact the Transportation
Planning and Programming Division, at (512) 484-9813. Requests
should be made at least three working days prior to the public hear-
ing. Every reasonable effort will be made to accommodate the needs.

Interested parties who are unable to participate in the hearing may sub-
mit comments regarding the proposed November 2023 Quarterly Revi-
sions to the FY 2023-2026 STIP to Humberto Gonzalez, P.E., Director

of the Transportation Planning and Programming Division, P.O. Box
149217, Austin, Texas 78714-9217. In order to be considered, all writ-
ten comments must be received at the Transportation Planning and Pro-
gramming office by 4:00 p.m. CST on Monday, December 11, 2023.
TRD-202304031

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Filed: October 31, 2023
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How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules - sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules - notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments, executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 2402 of VVolume 48 (2023) is cited as follows: 48 TexReg
2402.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-
left hand corner of the page, would be written “48 TexReg 2
issue date,” while on the opposite page, page 3, in the lower
right-hand corner, would be written “issue date 48 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

26. Health and Human Services
28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; 827.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to Update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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