PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 100. CHARTERS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING OPEN-ENROLLMENT
CHARTER SCHOOLS

The Texas Education Agency (TEA) proposes the repeal
of §§100.1001 - 100.1007, 100.1010, 100.1013, 100.1015,
100.1017, 100.1019, 100.1021 - 100.1023, 100.1025 -
100.1027, 100.1029, 100.1031 - 100.1033, 100.1035, 100.1041,
100.1043, 100.1045, 100.1047, 100.1049 - 100.1052, 100.1063,
100.1065, 100.1067, 100.1069, 100.1071, 100.1073, 100.1101 -
100.1108, 100.1111 - 100.1116, 100.1131 - 100.1135, 100.1151,
100.1153, 100.1155, 100.1157, 100.1159, and 100.1217;
new §§100.1001, 100.1003, 100.1011, 100.1013, 100.1015,
100.1017, 100.1021, 100.1023, 100.1025, 100.1031, 100.1035,
100.1037, 100.1039, 100.1041, 100.1043, 100.1045, 100.1047,
100.1049, 100.1051, 100.1053, 100.1055, 100.1061, 100.1063,
100.1065, 100.1067, 100.1069, 100.1071, 100.1073, 100.1075,
100.1077, 100.1079, 100.1091, 100.1093, 100.1095, 100.1097,
100.1099, 100.1101, 100.1111, 100.1113, 100.1115, 100.1117,
100.1119, 100.1121, 100.1123, 100.1125, 100.1127, 100.1131,
100.1133, 100.1135, 100.1137, 100.1139, 100.1141, 100.1143,
100.1145, 100.1147, 100.1149, 100.1151, 100.1153, 100.1155,
100.1157, 100.1159, 100.1161, and 100.1163; and amendments
to §§100.1203, 100.1205, 100.1207, 100.1209, and 100.1211
- 100.1213, concerning open-enrollment charter schools. The
proposed revisions would reorganize the subchapter as well as
reflect changes to the Texas Education Code (TEC) resulting
from House Bill (HB) 1707, 88th Texas Legislature, Regular
Session, 2023; Senate Bill (SB) 2032, 88th Texas Legislature,
Regular Session, 2023; SB 879 , 87th Texas Legislature, Reg-
ular Session, 2021; HB 189, 87th Texas Legislature, Regular
Session, 2021; SB 1615, 87th Texas Legislature, Regular
Session, 2021; and SB 2293, 86th Texas Legislature, 2019.

BACKGROUND INFORMATION AND JUSTIFICATION: Chap-
ter 100, Subchapter AA, outlines the commissioner's rules con-
cerning open-enrollment charter schools. The proposed revi-
sions would allow for an overall reorganization of the chapter,
amend existing rules, and add new rules. Following is a sum-
mary of the significant changes proposed to Chapter 100, Sub-
chapter AA.

Section 100.1001, Definitions, would include new definitions for
various types of charter schools referenced throughout Chapter
100, as defined in TEC, Chapter 12. This would provide clarity
throughout Chapter 100 as to which types of charter schools are
being addressed in each section. The section would also include

a definition for "related party transactions" as required by TEC,
§12.1166. The definition of "former charter holder" would be up-
dated to include provisions for high quality operators. A provision
for allowing scaled scores to be used for discretionary decision
making in lieu of academic accountability ratings when such rat-
ings are not issued for any reason would also be included.

Section 100.1002, Application and Selection Procedures and
Criteria, would be proposed as new §100.1011, Application Re-
quirements and Selection Process, and would contain changes
including grammatical edits, organization of information into
smaller paragraphs and subparagraphs, and a reformatted
reference structure that assumes all paragraphs and sub-
paragraphs are applicable to all charter applications unless
expressly provided elsewhere. The reformatted reference
structure would provide a clearer applicability of rule to each of
TEA's authorization pathways.

Section 100.1003, Application to Dropout Recovery Charters,
would be proposed as new §100.1015 and would modify eligi-
bility criteria to align with updated statute.

Section 100.1004, Application to Public Senior College or
University Charters and Public Junior College Charters, and
§100.1015, Applicants for an Open-Enrollment Charter, Public
Senior College or University Charter, or Public Junior College
Charter, would be combined and proposed as new §100.1017,
Applicant Eligibility and Form Contents. The new section would
contain the following changes: a new section title to more
accurately reflect the section's contents, grammatical edits,
organization of information into smaller paragraphs and sub-
paragraphs, and a reformatted reference structure that assumes
all paragraphs and subparagraphs are applicable to all charter
applications unless expressly provided elsewhere. The refor-
matted reference structure would provide a clearer applicability
of rule to each of TEA's authorization pathways. Additionally,
new applicability of the TEC, Subchapter G application path-
way and educational, financial, governance, and operational
standards by which applicants are assessed would be updated
to better align with statute and current organizational priorities.
The new section would also include a change to reflect TEC,
§12.265(c), regarding the enrollment cap for adult high school
charter programs.

Section 100.1005, Notification of Charter Application, would be
proposed as new §100.1013 and contain the following changes:
updates to who is responsible for notification of charter and a
clarification of who is required to be notified. These changes
would be made to decrease the administrative burden on appli-
cants and provide a streamlined method of communication with
potentially impacted stakeholders.

Section 100.1006, Optional Open-Enroliment Charter Provi-
sions for Contracting and Purchasing, would be proposed as

PROPOSED RULES March 15, 2024 49 TexReg 1569



new §100.1079 and include non-substantive technical edits; no
content changes would be made.

Section 100.1007, Annual Report on Open-Enrollment Charter
Governance, would be proposed as new §100.1111 and contain
the following proposed changes: modifications to the filing of
governance information on an annual basis from no later than
December 1 to a timeline approved by the commissioner; re-
moval of the requirement for the charter holder to file amend-
ments, articles of incorporation, and bylaws because TEA al-
ready possesses these documents; and removal of the require-
ment for a screenshot of the names of governing body members
and a screenshot of the superintendent's salary, since the post-
ing of this information is already required in statute. This new
section would also remove outdated language.

Section 100.1010, Performance Frameworks, would be pro-
posed as new §100.1031, Performance Frameworks for
Subchapters D and E Charter Schools, and would contain the
following proposed changes: clarification that Subchapter D
and E charters will be evaluated against criteria set forth in the
Charter School Performance Frameworks (CSPF) Manual and
clarification that the manual will be updated annually to reflect
the requirements and data sources for each indicator. Additional
proposed changes would include clarification that tier ratings
will be assigned based on academic, financial, operational, and
governance criteria set forth in the CSPF Manual to allow further
delineation as to the indicators that measure operational stan-
dards and those that measure governance standards. These
changes are proposed based on feedback from stakeholders to
make the CSPF a more useful instrument that communicates
charter performance in a clear and concise manner.

Section 100.1013, Filing of Documents, would be proposed as
new §100.1003 and include a change to define and outline the
requirements for electronic transmission of documents.

Section 100.1017, Application of Law and Rules to Public Senior
College or University Charters and Public Junior College Char-
ters, would be proposed as new §100.1021, Applicability of Law
and Rules to Public Senior College or University Charters and
Public Junior College Charters, to more accurately reflect statu-
tory language.

Section 100.1019, Application to Adult High School Charters,
would be proposed as new §100.1023, Applicability of Law and
Rules to Adult High School Charters, to more accurately reflect
statutory language. This new section would include new provi-
sions to govern applicability of TEC, Chapter 12, Subchapter D,
to adult high school charter schools. These changes would be
made to account for programmatic requirements that were not
otherwise explicitly addressed in existing law. The requirements
would be aligned to other provisions that govern charters and
public schools as appropriate.

Section 100.1021, Revocation and Modification of Governance
of an Open-Enroliment Charter, would be proposed as new
§100.1049 and include a change to remove outdated references
to academic performance ratings and financial accountability
performance ratings for specific years.

Section 100.1022, Standards to Revoke and Modify the Gov-
ernance of an Open-Enroliment Charter, would be proposed as
new §100.1051 and include the removal of language defining
"imminently insolvent" as this is included in another rule.

Section 100.1023, Intervention Based on Charter Violations,
would be proposed as new §100.1045 with no substantive
changes to rule text.

Section 100.1025, Intervention Based on Health, Safety, or Wel-
fare of Students, would be proposed as new §100.1047 with no
changes in rule text.

Proposed new §100.1025, Authorization for High-Performing
Entities, would be added to implement TEC, §12.1011, which
requires the commissioner to adopt rules regarding charter
authorization for high-performing entities.

Section 100.1026, Management of Charter Campus(es) Follow-
ing Revocation, Surrender, or Expiration, would be proposed as
new §100.1053 with no substantive changes in rule text.

Section 100.1027, Accountability Ratings and Sanctions, would
be proposed as new §100.1041 and include clarification that the
commissioner may take any action relating to the charter holder
or its campus as authorized by TEC, Chapter 39A. This change
would remove outdated language.

Section 100.1029, Agency Audits, Monitoring, and Investiga-
tions, would be proposed as new §100.1043 and include non-
substantive technical edits; no content changes would be made.

Section 100.1031, Renewal of an Open-Enroliment Charter,
would be proposed as new §100.1037, including a clarification
that written notice from the commissioner regarding renewal de-
cisions will be provided electronically and removing references
to academic performance ratings and financial accountability
performance ratings for specific school years. These changes
remove outdated language.

Section 100.1032, Standards for Discretionary Renewal, would
be proposed as new §100.1039 and include a change to re-
move failure to operate a campus with at least 50% of students
in tested grades as a standard for non-renewal of a charter. This
change reflects the current practice of some campuses serv-
ing only early childhood grades that are not considered tested
grades.

Section 100.1033, Charter Amendment, would be proposed
as new §100.1035 and include reorganization of the text to
eliminate duplicative and contradictory language. The following
changes would also be made. The timeline for amendment
submission would be updated from 18 to 36 months to reflect
changes to statutory language. Language would clarify that
expansion requests can be expedited expansion requests
if charters meet the requirements in TEC, §12.101(b-4), or
discretionary expansion requests if charters do not meet the
expedited requirements. Geographic boundary would be elimi-
nated as a type of expansion amendment request. Language
would classify types of non-expansion requests as material
non-expansion amendments with the charter holder receiving a
commissioner decision with 60 calendar days of a completed
amendment request or non-material non-expansion requests
that allow the charter to proceed with the request 30 calendar
days after the submission of a completed amendment request
unless otherwise notified by the commissioner. These changes
would be made to reflect current best practices for authorizing
as well as feedback from stakeholders to improve the overall
process for amending a charter.

Section 100.1035, Compliance Records on Nepotism, Conflicts
of Interest, and Restrictions on Serving, would be proposed as
new §100.1163 and include non-substantive technical edits; no
content changes would be made.
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Section 100.1041, State Funding, would be proposed as new
§100.1061 and include clarification on statutory references on
allowable and unallowable fees.

Section 100.1043, Status and Use of State Funds; Depository
Contract, would be proposed as new §100.1063 with no changes
to rule text.

Section 100.1045, Investment of State Funds, would be pro-
posed as new §100.1065 and include non-substantive technical
edits; no content changes would be made.

Section 100.1047, Accounting for State and Federal Funds,
would be proposed as new §100.1067 and include non-sub-
stantive technical edits; no content changes would be made.

Section 100.1049, Disclosure of Campaign Contributions, would
be proposed as new §100.1071 and include non-substantive
technical edits; no content changes would be made.

Section 100.1050, Disclosure of Financial Information, would be
proposed as new §100.1073 with no changes to rule text.

Section 100.1051, Audit by Commissioner; Records in the Pos-
session of a Management Company, would be proposed as new
§100.1075 with no changes to rule text.

Section 100.1052, Final Audit Upon Revocation, Surrender, or
Closure of an Open-Enrollment Charter, would be proposed as
new §100.1077 with no changes to rule text.

Section 100.1063, Use of Public Property by a Charter Holder,
would be proposed as new §100.1091 with no changes to rule
text.

Section 100.1065, Property Acquired with State Funds Received
Before September 1, 2001--Special Rules, would be proposed
as new §100.1093 and include non-substantive technical edits;
no content changes would be made.

Section 100.1067, Possession and Control of the Public Prop-
erty of a Former Charter Holder, would be proposed as new
§100.1095 with no changes to rule text.

Section 100.1069, Rights and Duties Not Affected, would be pro-
posed as new §100.1097 and include non-substantive technical
edits; no content changes would be made.

Proposed new §100.1069, Disclosure of Related Party Transac-
tions, would include requirements from TEC, §12.1166, which re-
quires the commissioner to adopt a rule defining "related party."

Section 100.1071, Real Property Held in Trust, would be pro-
posed as new §100.1099 and include non-substantive technical
edits; no content changes would be made.

Section 100.1073, Improvements to Real Property, would be pro-
posed as new §100.1101 and include non-substantive technical
edits; no content changes would be made.

Section 100.1101, Delegation of Powers and Duties, would be
proposed as new §100.1113 and move the non-delegable duties
of board members and superintendents from another rule. This
change would align the provisions with other information on gov-
ernance powers and duties.

Section 100.1102, Training for Members of Governing Bodies
of Charter Holder and School, would be proposed as new
§100.1115, Training Requirements for Governing Board Mem-
bers and Officers, and would add the opportunity for training
to be provided online. This change would remove outdated
language.

Section 100.1103, Training for Chief Executive and Central
Administrative Officers, would be proposed as new §100.1117,
Core Training for New Governing Board Members and Officers,
and would clarify core training content for governance board
members and officers under each training topic. This change
would update curriculum training requirements to reflect current
statute, rule, and best practice.

Section 100.1104, Training for Campus Administrative Officers,
would be proposed as new §100.1119, Additional Training for
New Governing Board Members and Officers, and would clar-
ify additional training content for campus administrative officers
under each training topic. This change would update curricu-
lum training requirements to reflect current statute, rule, and best
practice.

Section 100.1105, Training for Business Managers, would be
proposed as new §100.1121, Continuing Training for Governing
Board Members and Officers, and would outline continuing train-
ing content for governance board members and officers under
each training topic. This change would update curriculum train-
ing requirements to reflect current statute, rule, and best prac-
tice.

Section 100.1106, Exemption for Participation in a Shared Ser-
vices Cooperative, would be proposed as new §100.1123 with
no changes to rule text.

Section 100.1107, Course Providers, would be proposed as new
§100.1125, Training Providers, and would clarify that training for
governance board members and officers must be provided by an
authorized training provider; specify that training providers may
be required to complete a charter training program prior to ini-
tial authorization as a trainer; and make initial authorization as a
training provider effective for 24 months with re-registration avail-
able for a period of up to three years. These changes would help
ensure that the individuals who train charter governing boards
and charter officers have a deep understanding of the statutes,
rules, and best practices associated with Texas charter schools.

Section 100.1108, Record of Compliance and Disclosure of Non-
compliance, would be proposed as new §100.1127 and include
non-substantive technical edits; no content changes would be
made.

Section 100.1111, Applicability of Nepotism Provisions; Excep-
tion for Acceptable Performance, would be proposed as new
§100.1131 and include non-substantive technical edits; no con-
tent changes would be made.

Section 100.1112, General Nepotism Provisions, would be pro-
posed as new §100.1133 and include non-substantive technical
edits; no content changes would be made.

Section 100.1113, Relationships By Consanguinity or By Affinity,
would be proposed as new §100.1135 with no changes to rule
text.

Section 100.1114, Nepotism Prohibitions, would be proposed as
new §100.1137 and include non-substantive technical edits; no
content changes would be made.

Section 100.1115, Nepotism Exceptions, would be proposed as
new §100.1139 and include non-substantive technical edits; no
content changes would be made.

Section 100.1116, Enforcement of Nepotism Prohibitions, would
be proposed as new §100.1141 and include non-substantive
technical edits; no content changes would be made.
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Section 100.1131, Conflicts of Interest and Board Member Com-
pensation; Exception, would be proposed as new §100.1143
and include non-substantive technical edits; no content changes
would be made.

Section 100.1132, General Conflict of Interest Provisions, would
be proposed as new §100.1145 and include non-substantive
technical edits; no content changes would be made.

Section 100.1133, Conflicts Requiring Affidavit and Abstention
From Voting, would be proposed as new §100.1147 with no
changes to rule text.

Section 100.1134, Conflicts Requiring Separate Vote on Budget,
would be proposed as new §100.1149 with no changes to rule
text.

Section 100.1135, Acting as Surety and other Conflicts; Criminal
Penalties, would be proposed as new §100.1151 and include
non-substantive technical edits; no content changes would be
made.

Section 100.1151, Criminal History; Restrictions on Serving,
would be proposed as new §100.1153 and include non-substan-
tive technical edits; no content changes would be made.

Section 100.1153, Substantial Interest in Management Com-
pany; Restrictions on Serving, would be proposed as new
§100.1155 and include non-substantive technical edits; no
content changes would be made.

Section 100.1155, Procedures for Prohibiting a Management
Contract, would be proposed as new §100.1157 and align the
process for review of proposed management contracts with the
charter amendment process.

Section 100.1157, Loan from Management Company Prohibited,
would be proposed as new §100.1159 and include non-substan-
tive technical edits; no content changes would be made.

Section 100.1159, Public Records Maintained by Management
Company; Contract Provision, would be proposed as new
§100.1161 with no changes to rule text.

The proposed amendment to §100.1203, Records Management,
would include non-substantive technical edits.

The proposed amendment to §100.1205, Procurement of Pro-
fessional Services, would include non-substantive technical ed-
its.

The proposed amendment to §100.1207, Student Admission,
would include changes regarding the updated requirements of
TEC, §12.1173, which requires the commissioner to adopt rules
to implement charter school waiting lists for admission, including
a common application form published by TEA.

The proposed amendment to §100.1209, Municipal Ordinances,
would incorporate changes resulting from HB 1707, 88th Texas
Legislature, Regular Session, 2023, by including notification to
political subdivisions as required by TEC, §12.1058.

The proposed amendment to §100.1211, Students, would in-
clude an updated cross reference.

The proposed amendment to §100.1212, Personnel, would re-
quire charter schools to consult the do not hire registry prior to
hiring and at least every three years thereafter.

The proposed amendment to §100.1213, Failure to Operate,
would update provisions related to charter school dormancy and

move information related to written notice of suspended opera-
tion to §100.1035.

Section 100.1217, Eligible Entity; Change in Status or Revoca-
tion, would be proposed as new §100.1055 with no changes to
rule text.

FISCAL IMPACT: Kelvey Oeser, deputy commissioner for ed-
ucator systems and support, has determined that for the first
five-year period the proposal is in effect, there are no additional
costs to state or local government, including school districts and
open-enroliment charter schools, required to comply with the
proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would repeal existing regulations, create
new regulations, and expand existing regulations to implement
statute and reorganize the subchapter.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not limit existing regu-
lations; would not increase or decrease the number of individuals
subject to its applicability; and would not positively or adversely
affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Oeser has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be to provide guidance for the adminis-
tration of open-enrollment charter schools. As outlined in TEC,
§12.001, the intention of charter schools is to improve student
learning, increase the choice of learning opportunities, and en-
courage different learning models, which would provide a direct
benefit to the public. There is no anticipated economic cost to
persons who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.
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PUBLIC COMMENTS: The public comment period on the
proposal begins March 15, 2024, and ends April 15, 2024.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on March 15, 2024. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-
tion_Rules/.

DIVISION 1. GENERAL PROVISIONS

19 TAC §§100.1001 - 100.1007, 100.1010, 100.1013,
100.1015, 100.1017, 100.1019

STATUTORY AUTHORITY. The repeals are proposed under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enrollment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enrollment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enrollment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to

administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1001. Definitions.

$100.1002.  Application and Selection Procedures and Criteria.
§$100.1003.  Application to Dropout Recovery Charters.

$100.1004.  Application to Public Senior College or University Char-

ters and Public Junior College Charters.

$100.1005.  Notification of Charter Application.

§100.1006. Optional Open-Enrollment Charter Provisions for Con-
tracting and Purchasing.

§100.1007. Annual Report on Open-Enrollment Charter Gover-
nance.

§100.1010. Performance Frameworks.

$100.1013.  Filing of Documents.

§$100.1015. Applicants for an Open-Enrollment Charter, Public Se-

nior College or University Charter, or Public Junior College Charter:
$100.1017.  Application of Law and Rules to Public Senior College
or University Charters and Public Junior College Charters.
§$100.1019. Application to Adult High School Charters.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400941

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 2. COMMISSIONER ACTION AND
INTERVENTION

19 TAC §§100.1021 - 100.1023, 100.1025 - 100.1027,
100.1029, 100.1031 - 100.1033, 100.1035

STATUTORY AUTHORITY. The repeals are proposed under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enrollment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
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any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enrollment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1021.  Revocation and Modification of Governance of an Open-
Enrollment Charter.

§100.1022.  Standards to Revoke and Modify the Governance of an
Open-Enrollment Charter.

$100.1023.  Intervention Based on Charter Violations.

$100.1025.  Intervention Based on Health, Safety, or Welfare of Stu-
dents.

§100.1026. Management of Charter Campus(es) Following Revoca-
tion, Surrender, or Expiration.

$100.1027.  Accountability Ratings and Sanctions.
$100.1029. Agency Audits, Monitoring, and Investigations.

$100.1031. Renewal of an Open-Enrollment Charter.

$§100.1032.  Standards for Discretionary Renewal.

$100.1033.  Charter Amendment.

§100.1035. Compliance Records on Nepotism, Conflicts of Interest,

and Restrictions on Serving.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400943

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 3. CHARTER SCHOOL FUNDING
AND FINANCIAL OPERATIONS

19 TAC §§100.1041, 100.1043, 100.1045, 100.1047, 100.1049
- 100.1052

STATUTORY AUTHORITY. The repeals are proposed under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enrollment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enroliment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enrolliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
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admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1041.  State Funding.

$100.1043.  Status and Use of State Funds, Depository Contract.
§$100.1045.  Investment of State Funds.

§$100.1047.  Accounting for State and Federal Funds.

$§100.1049. Disclosure of Campaign Contributions.

$100.1050. Disclosure of Financial Information.

$100.1051.  Audit by Commissioner, Records in the Possession of a

Management Company.

§$100.1052.  Final Audit Upon Revocation, Surrender, or Closure of
an Open-Enrollment Charter.

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400945

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 4. PROPERTY OF OPEN-
ENROLLMENT CHARTER SCHOOLS

19 TAC §§100.1063, 100.1065, 100.1067, 100.1069,
100.1071, 100.1073

STATUTORY AUTHORITY. The repeals are proposed under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the

commissioner to adopt rules regarding applicable provisions to
open-enrolliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$§100.1063.  Use of Public Property by a Charter Holder.

$100.1065. Property Acquired with State Funds Received Before
September 1, 2001--Special Rules.

$100.1067.  Possession and Control of the Public Property of a For-
mer Charter Holder.

$100.1069. Rights and Duties Not Affected.
$100.1071. Real Property Held in Trust.
$100.1073.  Improvements to Real Property.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400947

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 5. CHARTER SCHOOL
GOVERNANCE

19 TAC §§100.1101 - 100.1108, 100.1111 - 100.1116, 100.1131
-100.1135, 100.1151, 100.1153, 100.1155, 100.1157, 100.1159

STATUTORY AUTHORITY. The repeals are proposed under
Texas Education Code (TEC), §12.101, which requires the
commissioner to adopt rules regarding the criteria for granting
a charter and providing notification for the establishment of
new charters or campuses; TEC, §12.1011, which requires the
commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the

commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeals implement
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;
12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1101. Delegation of Powers and Duties.

§100.1102.  Training for Members of Governing Bodies of Charter
Holder and School.

$100.1103.  Training for Chief Executive and Central Administrative
Officers.

$100.1104.  Training for Campus Administrative Officers.
$100.1105.  Training for Business Managers.

$100.1106.  Exemption for Participation in a Shared Services Coop-
erative.

$100.1107.  Course Providers.

$100.1108.  Record of Compliance and Disclosure of Non-compli-
ance.

§100.1111.  Applicability of Nepotism Provisions,; Exception for Ac-
ceptable Performance.

$§100.1112.  General Nepotism Provisions.

§100.1113.  Relationships By Consanguinity or By Affinity.
§100.1114.  Nepotism Prohibitions.

$100.1115. Nepotism Exceptions.

§$100.1116.  Enforcement of Nepotism Prohibitions.

$100.1131.  Conflicts of Interest and Board Member Compensation;
Exception.

§100.1132.  General Conflict of Interest Provisions.

$100.1133.  Conflicts Requiring Affidavit and Abstention From Vot-
ing.

§100.1134.  Conflicts Requiring Separate Vote on Budget.
§100.1135.  Acting as Surety and other Conflicts;, Criminal Penalties.
$100.1151.  Criminal History,; Restrictions on Serving.

$100.1153.  Substantial Interest in Management Company; Restric-

tions on Serving.

§100.1155.  Procedures for Prohibiting a Management Contract.
$100.1157.  Loan from Management Company Prohibited.
$100.1159. Public Records Maintained by Management Company;
Contract Provision.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400950

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497
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¢ ¢ ¢

DIVISION 6. CHARTER SCHOOL

OPERATIONS
19 TAC §100.1217

STATUTORY AUTHORITY. The repeal is proposed under Texas
Education Code (TEC), §12.101, which requires the commis-
sioner to adopt rules regarding the criteria for granting a charter
and providing notification for the establishment of new charters
or campuses; TEC, §12.1011, which requires the commissioner
to adopt rules regarding charter authorization for high-perform-
ing entities; TEC, §12.103, which allows the commissioner to
adopt rules regarding applicable provisions to open-enrollment
charter schools; TEC, §12.104, as amended by House Bill (HB)
189, 87th Texas Legislature, Regular Session, 2021, which al-
lows the commissioner to adopt rules permitting an open-enroll-
ment charter school to voluntarily participate in any state pro-
gram available to school districts if the school complies with all
terms of the program; TEC, §12.1055, which allows the com-
missioner to adopt rules regarding nepotism under Texas Gov-
ernment Code, Chapter 573; TEC, §12.1058, as amended by
HB 1707, 88th Texas Legislature, Regular Session, 2023, which
requires a political subdivision to consider an open-enroliment
charter school as a school district for the purposes of munici-
pal ordinances if the open-enroliment charter school meets no-
tification requirements; TEC, §12.110, which requires the com-
missioner to adopt an application form and procedure that must
be used to apply for an open-enrollment charter school; TEC,
§12.1101, which requires the commissioner to adopt a proce-
dure for providing notice to the outlined persons on receipt by the
commissioner of an application for a charter for an open-enroll-
ment charter school or of notice of the establishment of a cam-
pus; TEC, §12.114, which allows the commissioner to define ex-
pansion amendment requests; TEC, §12.1141, as amended by
Senate Bill (SB) 879, 87th Texas Legislature, Regular Session,
2021, which requires the commissioner to adopt a procedure
for renewal, denial of renewal, or expiration of a charter for an
open-enrollment charter school at the end of the term of the char-
ter; TEC, §12.1166, which requires the commissioner to adopt a
rule defining "related party;" TEC, §12.1173, as amended by SB
2293, 86th Texas Legislature, 2019, which requires the commis-
sioner to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and de-
termine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The repeal implements
Texas Education Code, §§12.101; 12.1011; 12.103; 12.104,
as amended by House Bill (HB) 189, 87th Texas Legislature,
Regular Session, 2021; 12.1055; 12.1058, as amended by HB
1707, 88th Texas Legislature, Regular Session, 2023; 12.110;
12.1101; 12.114; 12.1141, as amended by Senate Bill (SB)
879, 87th Texas Legislature, Regular Session, 2021; 12.1166;

12.1173, as amended by SB 2293, 86th Texas Legislature,
2019; 12.1181; 12.123; 12.153; 12.265, as amended by SB
1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1217. Eligible Entity; Change in Status or Revocation.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400952

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 1. GENERAL PROVISIONS
19 TAC §100.1001, §100.1003

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enrollment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enrollment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
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TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1001. Definitions.

The following words and terms, when used in this subchapter, have the
following meaning, unless the context clearly indicates otherwise.

(1) Business manager--A person charged with managing
the finances of a charter holder or charter school.

(2) Campus administration officer--A person charged with
the duties of, or acting as, a principal or assistant principal of a charter
school campus, including one or more of the following functions:

(A) approving teacher or staff appointments for a char-
ter school campus, unless this function is performed by a central ad-
ministration officer under the terms of the open-enrollment charter;

(B) setting specific education objectives for a charter
school campus, unless this function is performed by a central adminis-
tration officer under the terms of the open-enrollment charter;

(C) developing budgets for a charter school campus,
unless this function is performed by a central administration officer
under the terms of the open-enrollment charter;

(D) assuming the administrative responsibility or in-
structional leadership, under the supervision of a central administration
officer, for discipline at a charter school campus;

(E) assigning, evaluating, or promoting personnel as-
signed to a charter school campus, unless this function is performed by
a central administration officer under the terms of the open-enrollment
charter; or

(F) recommending to a central administration officer
the termination or suspension of an employee assigned to a charter
school campus, or recommending the non-renewal of a term contract
of such an employee.

(3) Capitalized personal property, fixed assets, ownership
interest, cost basis, accumulated depreciation, loan, debt, credit, and
fair market valuation--The definitions of these terms are as assigned
either by §109.41 of this title (relating to Financial Accountability Sys-
tem Resource Guide) and/or by generally accepted accounting princi-

ples.

(4) Central administration officer--A person charged with
the duties of, or acting as, a chief operating officer, director, or assistant

director of a charter holder or charter school, including one or more of
the following functions:

(A) assuming administrative responsibility and leader-
ship for the planning, operation, supervision, or evaluation of the ed-
ucation programs, services, or facilities of a charter holder or charter
school, or for appraising the performance of the charter holder's or char-
ter school's staff;

(B) assuming administrative authority or responsibility
for the assignment or evaluation of any of the personnel of the charter
holder or charter school, including those employed by a management

company;

(C) making recommendations to the governing body of
the charter holder or the charter school regarding the selection of per-
sonnel of the charter holder or charter school, including those employed
by a management company;

(D) recommending the termination, non-renewal, or
suspension of an employee or officer of the charter holder or charter
school, including those employed by a management company; or
recommending the termination, non-renewal, suspension, or other
action affecting a management contract;

(E) managing the day-to-day operations of the charter
holder or charter school as its administrative manager;

(F) preparing or submitting a proposed budget to the
governing body of the charter holder or charter school (except for de-
veloping budgets for a charter school campus, if this is a function
performed by a campus administration officer under the terms of the
open-enrollment charter);

(G) preparing recommendations for policies to be
adopted by the governing body of the charter holder or charter school,
or overseeing the implementation of adopted policies, except for legal
services provided by an attorney licensed to practice law in this state or
public accountancy services provided by a certified public accountant
licensed to practice public accountancy services in this state;

(H) developing or causing to be developed appropri-
ate administrative regulations to implement policies established by the
governing body of the charter holder or charter school, except for legal
services provided by an attorney licensed to practice law in this state or
public accountancy services provided by a certified public accountant
licensed to practice public accountancy services in this state;

(I) providing leadership for the attainment of student
performance in a charter school operated by the charter holder, based
on the indicators adopted under Texas Education Code (TEC), §39.053
and §39.054, or other indicators adopted by the charter holder in its
open-enrollment charter; or

(J) organizing the central administration of the charter
holder or charter school.

(5) Charter holder, governing body of a charter holder, and
governing body of a charter school--The definitions of these terms are
assigned in TEC, §12.1012. The charter holder shall reference an entity
authorized by one or more of the following:

(A) TEC, Chapter 12, Subchapter D--An eligible entity
as defined in TEC, §12.101, that is authorized to operate an open-en-
rollment charter school,

(B) TEC, Chapter 12, Subchapter E--A public junior
college, senior college, or university as defined in TEC, §61.003, that
is authorized to operate an open-enrollment charter school; or
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(C) TEC, Chapter 12, Subchapter G--An eligible entity

Unacceptable, AEA: Academically Unacceptable, Improvement Re-

as defined in TEC, §12.256, that is authorized to operate an open-en-

quired, or Unacceptable Performance or as otherwise indicated in the

rollment charter school for adults ages 18-50.

(6) Charter school--A Texas public school operated by a
charter holder under an open-enrollment charter contract granted either

applicable year's academic accountability manual.

(D) If academic ratings are not issued for any reason,
scaled scores may be used to determine "academically acceptable" and

by the State Board of Education (SBOE) or commissioner of education,

"academically unacceptable" performance.

whichever is applicable, pursuant to TEC, §12.101, identified with its
own county district number.

(A) An "employee of a charter school," as used in this

(9) Determination of financial accountability--The process
used to determine the applicable year's Financial Integrity Rating Sys-
tem of Texas (FIRST) rating to measure the financial performance of a

subchapter, means a person paid to work at a charter school under the

charter.

direction and control of an officer of a charter school, regardless of
whether the person is on the payroll of the charter holder, a charter
school operated by the charter holder, a management company provid-
ing management services to the charter holder, or any other person.

(B) A charter school "campus," as used in this subchap-
ter, means an organizational unit of a charter school determined by the
Texas Education Agency (TEA) to be an instructional campus for pur-
poses of data collection and reporting. A campus may be a single site
or may include multiple sites as described in subparagraph (C) of this

paragraph.

(C) A charter school "site," as used in this subchapter,

(A) For purposes of this chapter, a satisfactory rating
shall mean: Superior Achievement, Above Standard Achievement, or
Standard Achievement.

(B) For the purposes of this chapter, a lower than sat-
isfactory financial performance rating shall mean a FIRST rating of
Substandard Achievement, Suspended: Data Integrity, or as otherwise
indicated in the applicable year's financial accountability manual.

(10) Donate--Services are donated if:

(A) given free of any charge, cost, fee, compensation,
reimbursement, remuneration, or any other thing of value or consider-

means an organizational unit of a charter school with administrative

ation, whether direct or indirect, from the donee to the donor, or from

personnel identified by a separate street address within 25 miles of the

any other person or entity to the donor on behalf of the donee;

campus with which it is associated and fully described in the open-
enrollment charter. A "site" must be approved for instructional use
either in the original open-enrollment charter as granted by the SBOE
or commissioner or in an amendment granted under §100.1035 of this
title (relating to Charter Amendment).

(D) A charter school "facility," as used in this subchap-
ter, means a building located on the same contiguous land as the cam-
pus with which it is associated or within one mile of the campus. The
facility and its associated address must be approved for instructional

(B) given free of any condition, stipulation, promise, re-
quirement, or any other obligation, whether direct or indirect, enforce-
able by the donor or by any other person or entity; and

(C) separately and clearly recorded in the accounting,
auditing, budgeting, reporting, and recordkeeping systems for the man-
agement and operation of the charter school.

(11) Employee of a charter holder--A charter holder em-
ployee who engages in no charter school activity, is not compensated

use through the submission of a certificate of occupancy to the com-

with public funds, and is not an officer of any charter school.

missioner prior to serving students in said facility.

(7)  Chief executive officer--A person (or persons) directly

(12) Former charter holder--An entity that is or was a char-
ter holder, but that has ceased to operate a charter school because its

responsible to the governing body of the charter holder for supervising

open-enrollment charter has been revoked, surrendered, abandoned, or

one or more central administration officers, campus administration of-

denied renewal, or because all programs have been ordered closed un-

ficers, and/or business managers.

(8) Determination of academic accountability--The
process used to determine the applicable year's accountability ratings

der TEC, Chapter 39.

(A) A charter holder whose authority to operate has
been suspended under TEC, §12.1162, is not a former charter holder.

to measure the academic performance of a charter.

(A) For the purposes of this chapter, the term "academ-

(B) A charter holder with more than one open-enroll-
ment charter is a former charter holder only with respect to the open-en-

ically acceptable" for the following rating years shall mean:

(i) 2004-2011: the category of acceptable perfor-
mance shall include a rating of Exemplary, Recognized, Academically
Acceptable, and alternative education accountability (AEA): Academ-

ically Acceptable;
(i) 2013-2016: the category of acceptable perfor-

mance shall include a rating of Met Standard and Met Alternative Stan-
dard; and

(iii) 2017 and beyond: the category of acceptable

rollment charter that authorizes a charter school that has ceased to op-
erate. The charter holder is not a former charter holder with respect to
an open-enrollment charter that authorizes a charter school that contin-

ues to operate.

(C) A charter holder who was eligible for high quality
designation under §100.1035 of this title immediately prior to ceas-
ing to operate that has surrendered its charter, provided that there was
no settlement agreement requiring closure or a required closure un-
der TEC, Chapter 39. A former charter holder that has relinquished
its charter is not subject to the prohibitions in TEC, §12.101(b), or

performance shall include a grade of A, B, or C, or as otherwise in-

§100.1017 of this title (relating to Applicant Eligibility and Form Con-

dicated in the applicable year's academic accountability manual.

(B) For purposes of determination, an academic perfor-
mance rating during the 2011-2012 school year will not be considered.

tents).

(13) High-performing entity--An entity that satisfies the
criteria under TEC, §12.1011(a)(1), for out-of-state operations or an

(C) For the purposes of this chapter, the term "aca-
demically unacceptable" performance means a rating of Academically

entity that satisfies the criteria for TEC, §12.1011(a)(2), for in-state
operations that meets the performance criteria for the most recent
rating years available.
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(14) Lease interest--The legal rights obtained under a capi-
tal or operating lease. These include the right to occupy, use, and enjoy

(B) making recommendations to the governing body of
a charter holder or charter school relating to the selection of school

the real estate given by the property owner in exchange for rental pay-

personnel;

ments or other consideration specified in the lease, together with any
associated rights that the lease confers on the tenant under the lease or
other law.

(15) Management company--A natural person or a corpo-
ration, partnership, sole proprietor, association, agency, or other legal
entity that provides any management services to a charter holder or
charter school, except that:

(A) a charter holder and its employees may provide
management services to a charter school that is under the charter
holder's supervision and control pursuant to the open-enrollment char-
ter, and such charter holder is not thereby a management company;

(B) anonprofit corporation that is exempt from taxation

(C) managing a charter school's day-to-day operations
as an administrative manager;

(D) preparing a proposed budget or budget amendments
or submitting it to the governing body of a charter holder or charter
school;

(E) recommending policies to be adopted by the gov-
erning body of a charter holder or charter school, except that legal ser-
vices provided by an attorney licensed to practice law in this state, and
public accountancy services provided by a certified public accountant
licensed to practice public accountancy services in this state, are not
management services, notwithstanding that such services may include
recommending policies to be adopted by the governing body of a char-

under 26 United States Code (U.S.C.), §501(c)(3), may donate man-

ter holder or charter school;

agement services to a charter holder, and the donor corporation is not
thereby a management company if the donee charter holder is a sub-
sidiary corporation controlled by the donor corporation under the arti-
cles of incorporation and bylaws of the donee charter holder;

(C) a regional education service center providing ser-

(F) developing procedures or practices to implement
policies adopted by the governing body of a charter holder or charter
school, except that legal services by an attorney licensed to practice
law in this state and public accountancy services provided by a certi-
fied public accountant licensed to practice public accountancy services

vices to a charter school under TEC, Chapter 8, is not a management

in this state are not management services, notwithstanding that such

company;

(D) thefiscal agent of a shared services cooperative pro-
viding services to a member of the shared services cooperative is not a
management company; and

(E) anonprofit corporation that is exempt from taxation
under 26 U.S.C., §115, is not a management company if it performs
management services exclusively for a charter holder that is an eligible

services may include developing procedures or practices to implement
policies adopted by the governing body of a charter holder or charter
school;

(G) overseeing the implementation of policies adopted
by the governing body of a charter holder or charter school; or

(H) providing leadership for the attainment of student
performance at a charter school based on the indicators adopted under

entity under TEC, §12.101(a)(1) or (4) or §12.152, and if:

(i) _its articles of incorporation and bylaws, and any
changes thereto, must be approved by such charter holder;

(ii) _its board of directors must be appointed by such
charter holder; and

(iii) _its assets become the property of such charter

TEC, §39.053 and §39.054, or adopted by the governing body of a
charter holder or charter school.

(18) Material charter violation--An action or failure to act
by a charter holder that is contrary to the terms of its open-enrollment
charter and constitutes sufficient grounds for action against the char-
ter holder under §§100.1049, 100.1045, 100.1047, and/or 100.1037 of
this title (relating to Revocation and Modification of Governance of an

holder upon dissolution.

(16) Management company breach--An action or failure to
act by a management company that is contrary to a duty owed under a
management contract, a rule adopted under TEC, Chapter 12, Subchap-
ter D, or any other legal obligation, and constitutes sufficient grounds

Open-Enrollment Charter; Intervention Based on Charter Violations;
Intervention Based on Health, Safety, or Welfare of Students; and Re-
newal of an Open-Enrollment Charter).

(19) Misuse or misapplication of funds or property--A use
of state funds or public property that is contrary to:

for action against the management company under TEC, §12.127 (Li-
ability of Management Company), and/or §100.1157 of this title (re-
lating to Procedures for Prohibiting a Management Contract). Where
a provision in this subchapter uses this term, such use is for clarity and
emphasis only and does not:

(A) establish that any breach of a duty occurred in a
given case or what sanction is appropriate under the facts of that case;

(A) the open-enrollment charter under which a charter
holder holds the funds or property;

(B) an agreement under which an employee or contrac-
tor holds the funds or property;

(C) a law, regulation, or rule that prescribes the man-
ner of acquisition, sale, lease, custody, or disposition of the funds or

or

(B) imply that any other provision where the term is not
used is not material or less important, or that the breach of a duty im-
posed by the provision is not grounds for action against the manage-

ment company.

(17) Management services--Services related to the man-
agement or operation of a charter school. Management services

property, including, but not limited to, violations of Local Government
Code, §§171.002-171.007 and Chapter 271, Subchapter B, and TEC,
§12.1053 and §12.1054, unless otherwise stated in the charter contract;

(D) alimited purpose for which the funds or property is
delivered or received; or

(E) the use authorized by the governing body of the
charter holder.

include any of the following:

(A) planning, operating, supervising, or evaluating a

(20) Officer of a charter school--A person charged with the
duties of, or acting as, a chief executive officer, a central administration

charter school's educational programs, services, or facilities;

officer, a campus administration officer, or a business manager, regard-
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less whether the person is an employee or contractor of a charter holder,
charter school, management company, or any other person; or a volun-

(25) Related party transaction--Includes a transaction be-
tween the charter holder or charter school and:

teer working under the direction of a charter holder, charter school, or
management company. A charter holder employee or independent con-
tractor engaged solely in non-charter activities for the charter holder is
not an "officer of a charter school."

(21) Open-enrollment charter--A charter holder's autho-
rization to operate a publicly funded charter school consistent with

(A) aperson who is:

(i) a current or former (within the last five years)
board member for the charter holder or the charter school;

(i) a current or former (within the last five years)
administrator for the charter holder or the charter school;

TEC, §12.102 (Authority Under Charter). The terms of an open-en-
rollment charter include:

(A) the applicable contract for charter ("charter con-
tract") between the charter holder and the SBOE or commissioner of
education;

(B) all applicable state and federal laws, rules, and reg-

ulations;

(C) the request for application issued by TEA to which

(iii) a current officer of a charter school;

(iv) _a person who is related to a person described in
clauses (i)-(iii) of this subparagraph within the third degree of consan-
guinity or second degree of affinity, as determined under Texas Gov-
ernment Code, Chapter 573;

(v) a person who within the last five years ending
on the date of the transaction was in a position to exercise substantial
influence over the organization including any "disqualified person" as

the charter holder's application for open-enrollment charter responds;

defined under Internal Revenue Code (IRC), §4958, or Treasury Reg-

(D) any condition, amendment, modification, revision,
or other change to the open-enrollment charter adopted or ratified by
the SBOE or the commissioner; and

(E) to the extent they are consistent with subparagraphs
(A)-(D) of this paragraph, all statements, assurances, written submis-
sions, commitments, and/or representations made by the charter holder
in writing in its application for charter, attachments, or related docu-
ments or orally during its interview with the commissioner or commis-
sioner's designee or orally at a public meeting of the SBOE or any of

ulation 26 CFR §53.4958-3;

(vi) _afamily member of a person described in clause
(v) of this subparagraph, which includes:

(1) the person's spouse or ancestor; or

(1I) the person's children, grandchildren, great
grandchildren, siblings, half-siblings, and their spouses;

(vii) any person described in clause (v) or (vi) of
this subparagraph with respect to an organization described in IRC,

its committees.

(22) Personal property--An interest in personal property
recognized by Texas law, including:

(A) furniture, equipment, supplies, and other goods;

(B) computer hardware and software;

(C) contractrights, intellectual property such as patents,
and other intangible property;

(D) cash, currency, funds, bank accounts, securities,
and other investment instruments;

(E) the right to repayment of a loan, advance, or pre-
payment or to the payment of other receivables; and

(F) any other form of personal property recognized by
Texas law.

(23) Property acquired, improved, or maintained using
state funds--Property for which the title, control over the property,

§509(a)(3), that was organized and operated exclusively for the bene-
fit of, to perform the functions of, or to carry out the purposes of the
charter holder; or

(viii) _any person who is a donor or donor advisor;

(B) an entity that:

(i) _is related to the charter holder;

(ii) is participating in a joint venture with the charter

holder;
(iii) _is jointly governed with the charter holder;

(iv) _has a current or former (within last five years)
board member, administrator, or officer who is either:

(1) a current board member, administrator or of-
ficer of the charter holder or charter school; or

(1l) related to within the third degree of consan-
guinity or second degree of affinity of a person described in clause (i) of

use of the property, or benefit from the property is obtained directly

this subparagraph as determined under Texas Government Code, Chap-

or indirectly through expenditure of or control over state funds.

ter 573;

This includes property acquired, improved, or maintained through a
management company under a contract for management services, and
includes the proceeds of loans, credit, or other financing that:

(A) is secured with state funds, or with property ac-
quired, improved, or maintained using state funds; or

(B) is extended, in whole or part, based on the charter
holder's control over state funds.

(24) Real estate--An interest, including a lease interest, in
real property recognized by Texas law or in improvements such as
buildings, fixtures, utilities, landscaping, construction in progress, or
other improvements.

(v) _is more than 35% controlled by individuals de-
scribed in subparagraph (A)(v) and (vi) of this paragraph, including:

(I) a corporation in which such persons own
more than 35% of the total combined voting power;

(II) a partnership in which such persons own
more than 35% of the profits interest;

(III)  a trust or estate in which such persons own
more than 35% of the beneficial interest; or

(1V)  for purposes of this subsection, an entity for
which the constructive ownership rules of IRC, §4946(a)(3) and (a)(4),
apply; or
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(vi) _any entity that is described in IRC, §509(a)(3),

§100.1003.  Filing of Documents.

that:

(1) is organized and operated exclusively for the
benefit of, to perform the functions of, or to carry out the purposes of
the charter holder; and

(II) meets the control test in clause (v) of this

subparagraph;

(C) adonor-advised fund if a donor (or any person ap-
pointed or designated by such donor) has, or reasonably expects to
have, advisory privileges with respect to the distribution or investment
of amounts held in such fund or account by reason of the donor's status
as a donor;

(D) any person or entity associated with the section re-
garding sponsoring entity;

(E) alender providing secured or unsecured debt to the
charter holder or charter school other than bonds or tax-exempt facility
financing, for any transaction other than the loan or note agreement; or

(F) amajor donor to the charter holder or charter school
under a written grant agreement or other contract, for any transaction
with the donor other than the written grant agreement.

(26) Shared services cooperative or shared services ar-
rangement--A contractual arrangement among charter holders or
between a charter holder(s) and other Texas governmental entities,
through which one member of the cooperative, acting as the fiscal
and administrative agent for the other members, provides educational
services, operational services and/or management services to member
charter holders under a written contract executed by each member. A
contract establishing a shared services cooperative must at a minimum:

(A) establish clear procedures for administering ser-
vices under the direction and control of the cooperative and for
assigning responsibility for all costs and liabilities associated with
services provided under the contract;

(B) establish the duties, responsibilities, and account-
ability of the fiscal agent and of each member for services provided
under the contract;

(C) establish clear procedures for withdrawal of a mem-
ber from the agreement and for the dissolution and winding up of the
affairs of the cooperative; and

(D) be approved in writing by the commissioner before
any services are provided.

(27) State funds--Funds received by the charter holder
under TEC, §12.106, and any grant or discretionary funds received
through or administered by TEA, including all federal funds. The rules
in this division apply to property acquired, improved, or maintained
with federal funds to the extent that such application is consistent with
applicable federal law or regulations.

(28) State funds received before September 1, 2001--State
funds are received before September 1, 2001, if the Texas Comptroller
of Public Accounts issued a warrant for such funds before that date, or
if an electronic transfer of such funds was made before that date.

(29) State funds received on or after September 1, 2001--
State funds are received on or after September 1, 2001, if the Texas
Comptroller of Public Accounts issues a warrant for such funds on or
after that date, or if an electronic transfer of such funds is made on or
after that date.

The following provisions apply to a document filed with the Texas Ed-
ucation Agency (TEA) under a provision of this subchapter. Grant ap-
plications and other documents filed with TEA under provisions other
than this subchapter are governed by the filing rules specific to those
documents.

(1) Hand delivery. A document shall be deemed filed only
when stamped received by the receiving division of TEA. A document
stamped received after 5:00 p.m. Central Time (CT) shall be deemed
filed on the following business day.

(2) Mail or courier. A document may be filed by mail if
sent by certified United States mail, return receipt requested, or by an
overnight courier service. A document shall be deemed timely filed if
it is mailed on the filing deadline, as evidenced by a legible postmark
placed on the envelope by the United States Postal Service or date pro-
vided by courier service, and the document is stamped received by the
receiving division by 5:00 p.m. CT on the fifth business day following

the filing deadline.

(3) Facsimile transmission. Where facsimile transmission
is permitted by the receiving division, the following provisions apply.

(A) Facsimile transmission of a document via tele-
copier to the receiving division constitutes filing if received in legible
form. Filing by facsimile completed after 5:00 p.m. CT shall be
deemed filed on the following business day.

(B) If the document requires an original signature or
must be an original under applicable rules, then facsimile transmis-
sion constitutes filing only if, by 5:00 p.m. on the tenth calendar day
following the filing deadline, the original is stamped received by the
receiving division.

(4) Electronic transmission. Where electronic transmis-
sion is permitted by the receiving division, the following provisions

apply.

(A) Electronic transmission of a document shall consti-
tute electronic mail, secure file sharing, or any other digital exchange
of information.

(B) An electronic document shall be deemed timely
filed if it is received on the filing deadline, as evidenced by an elec-
tronic time stamp. Filing by electronic transmission received after
5:00 p.m. CT shall be deemed filed on the following business day.

(5) Receiving division. The receiving division is the divi-
sion of TEA specified by any rule in Part 2 of this title (relating to Texas
Education Agency), requiring that a document be filed with TEA. If a
rule does not specify a division, the receiving division is the TEA di-
vision responsible for charter schools.

(6) Misdirected filing. A document sent to a division other
than the receiving division shall not be deemed filed unless and until
received by the receiving division. It shall not be the responsibility of
any division to timely redirect a document sent to a division other than
the receiving division.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.
TRD-202400942
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Director, Rulemaking
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Earliest possible date of adoption: April 14, 2024
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DIVISION 2. APPLICATION [COMMISSIONER
ACTION] AND SELECTION PROCESS
[INTERVENTION]

19 TAC §§100.1011, 100.1013, 100.1015, 100.1017,
100.1021, 100.1023, 100.1025

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enroliment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enrollment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enrollment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enrollment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to

administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1011. Application Requirements and Selection Process.

(a) Except as expressly provided in the rules in this subchapter,
provisions in this section apply to applications affiliated and published
under the following Texas Education Code (TEC) subchapters:

(1) TEC, Chapter 12, Subchapter D;
(2) TEC, Chapter 12, Subchapter E; and
(3) TEC, Chapter 12, Subchapter G.

(b) Prior to each application cycle, the commissioner of edu-
cation shall approve an application form for submission by new and
returning applicants seeking to operate a high quality open-enrollment
charter school. The application form shall address the content require-
ments specified in TEC, §12.111, for the Subchapter D form; TEC,
§12.154, for the Subchapter E form; and TEC, §12.257, for the Sub-
chapter G form, and contain the following:

(1) the timeline for selection;

(2) applicant conferences and training prerequisites;

(3) scoring criteria and procedures for use by the review
panel selected under subsection (d) of this section;

(4) the minimum score necessary for an application to be
eligible for capacity interview; and

(5) the earliest date an open-enrollment charter school se-
lected in the cycle may open.

(¢) The Texas Education Agency (TEA) shall review applica-
tions submitted under this section.

(1) No applicant will be considered if it meets either of the
conditions in the following subparagraphs. This paragraph does not
apply to an applicant that has previously relinquished a charter, under
the circumstances described in §100.1001(12)(C) of this title (relating

to Definitions).

(A) Within the preceding 10 years, the applicant had a
charter under Texas law or similar charter under the laws of another
state surrendered under a settlement agreement, revoked, denied re-
newal, or returned.

(B) The applicant is considered to be a corporate affili-
ate of, or substantially related to, an entity that within the preceding 10
years, had a charter under Texas law or similar charter under the laws of
another state surrendered under a settlement agreement, revoked, de-
nied renewal, or returned.

(2) The commissioner of education may not grant more
than one charter for an open-enrollment charter school to any charter
holder.
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(3) Upon receipt, TEA shall review applications for com-
pleteness and provide each applicant with a notice that documents the

(vii) Upon completion of external review, TEA will
provide all applicants with the results of their reviews by the panel,

status of each requirement as complete or incomplete.

(A) TEA shall remove applications without further pro-
cessing if documents are:

(i) received after the submission deadline as pro-
vided in the request for application;

(ii) substantially incomplete; or

(iii) determined not to meet the standards in TEC,
§§12.101, 12.152, 12.257, or 12.255, or §100.1011 or §100.1017 of

notice of their status as meeting or not meeting the minimum score,
whether the applicant will advance to capacity interviews, the average
scores, and individual scoring rubrics, including comments from inde-
pendent external review panelists.

(G) The commissioner may, at the commissioner's sole
discretion, decline to grant an open-enrollment charter to an applicant
whose application was scored at or above the minimum score.

(i) Norecommendation, ranking, or other type of en-
dorsement by a member or members of the review panel is binding on

this title (relating to Application Requirements and Selection Process

the commissioner.

and Applicant Eligibility and Form Contents).

(B) If TEA determines that an application is not com-

(ii) The commissioner or commissioner's designee
shall provide written notice to any applicant that is removed under this

plete, TEA shall notify the applicant of all documents that are eligible
for remedy and allow five business days for the applicant to submit the
requested documentation.

(C) Once additional review is complete, the decision of
the commissioner or commissioner's designee is final and may not be

appealed.

(D) Failure of TEA to identify any deficiency, or notify
an applicant thereof, does not constitute a waiver of the requirement
and does not bind the commissioner.

(E) Upon written notice to TEA and without penalty for
future application cycles, an applicant may withdraw an application.

(F) Applications that are determined complete shall be

paragraph.

(iti) The decision of the commissioner or commis-
sioner's designee is final and may not be appealed.

(H) Allparts of the application are releasable to the pub-
lic under the Texas Public Information Act and will be posted to the
TEA website; therefore, the following must be excluded or redacted:

(i) personal email addresses;

(ii) _proprietary material;

(iii) _ copyrighted material;

(iv) documents that could violate the Family Educa-
tional Rights and Privacy Act by identifying potential students of the

reviewed and scored by an external application review panel.

(i) The external application review panel shall be se-
lected from a pool of qualified candidates. To the greatest extent prac-
ticable, an external review panelist will not be assigned applications
for schools planning to locate within the geographic area in which they
have a primary physical address or employment address and served by
the same regional education service center.

(ii) Members of the review panel shall disclose to
TEA immediately the discovery of any past or present relationship with
an open-enrollment charter applicant, including any current or prospec-

charter school, including, but not limited to, sign-in lists at public meet-
ings about the school, photographs of existing students if the school is
currently operating or photographs of prospective students, and/or let-
ters of support from potential charter school parents and/or students;
and

(v) _any other information or documentation that can-
not be released in accordance with Texas Government Code, Chapter
552.

(I) The commissioner or the commissioner's de-
signee(s) in coordination with TEA staff shall conduct a capacity

tive employee, agent, officer, or director of the sponsoring entity, an

interview with applicants whose applications received the minimum

affiliated entity, or other party with an interest in the selection of the

score established in the application form. The commissioner may

application.

(iii) Reviewers must be individuals with the knowl-
edge and skills associated with one or more of the following: curricu-
lum and instruction, education service and delivery, charter authoriza-
tion, charter school organization and management, facilities use and

specify individuals required to attend the interview and may require
the submission of additional information and documentation prior or
subsequent to an interview.

(d) The commissioner shall approve or deny a Subchapter D
charter school application based on:

management, pedagogy, innovative education programs or technolo-
gies, assessments, diverse learning populations, school leadership, hu-
man resources, school finance, and/or charter school governance and
policy.

(iv) The panel shall review and score applications in
accordance with the procedures and criteria established in the applica-

(1) documented evidence gathered through the application
review process;

2) merit;

(3) criteria for applicants that apply as new operators that
include, at a minimum:

tion form.

(v) Review panel members shall not discuss appli-

(A) indications that the charter school will possess the
capability to carry out responsibilities as provided in the charter;

cations with anyone except TEA staff. Review panel members shall
not accept meals, entertainment, gifts, or gratuities in any form from
any person or organization with an interest in the results of the selec-
tion process for open-enrollment charters.

(vi) Applications that are not scored at or above the
minimum score established in the application form are not eligible for
commissioner selection during that cycle.

(B) indications that the charter school will improve stu-
dent performance and encourage innovative programs;

(C) indications that the charter school will be high-qual-
ity, including:
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(i) _evidence that the school will receive the highest

disabilities, homelessness, criminal history, or similar marginalizing

or second highest performance rating category under TEC, Chapter 39,

circumstances;

Subchapter C, beginning in the first year of eligibility; and

(i) evidence that the charter school will earn sev-

(C) indications that a significant portion of instruction
will be delivered in a teacher-led, interactive classroom environment;

enty or more points without failing a critical indicator on the Charter
Financial Integrity Rating System of Texas beginning in Year 1; and

(D) a statement from any school district whose enroll-
ment is likely to be affected by the charter school, including informa-
tion relating to any financial difficulty that a loss in enrollment may
have on the district;

(4) criteria for applicants that apply as experienced opera-
tors that include, at a minimum:

(A) the criteria described in paragraphs (1)-(3) of this
subsection;

(B) the strength of the applicant's existing portfolio, or
their affiliate; and

(C) the likelihood of operating a high-quality charter;

and

(5) all other criteria published in the application.

(e) The commissioner shall approve or deny a Subchapter E
charter school application based on:

(1) the criteria described in subsection (d)(1)-(3) of this

section;

(2) indications that the applicant's educational program
will be implemented under the direct supervision of a member of
the teaching or research faculty of the public junior college, senior
college, or university;

(3) indications that the faculty member supervising the ap-

(D) indications that the educational program will pro-
vide access to:

(i) career readiness training;

(ii) postsecondary counseling; and

(iii) _job-placement services;

(E) indications that the educational program will pro-
vide support services that include:

(i) _child care at no cost to students;

(i) life coaching services as outlined in TEC,

§12.159;

(iii) mental health counseling;

(iv) _instructional support services for students with
identified disabilities; and

(v) _transportation assistance;

(F) indications that the charter school will possess the
capability to carry out responsibilities as provided in the charter;

(G) indications that the proposed governance structure
will maintain sound fiscal management and administrative practices;
and

(H) indications that the financial plan is viable.

(g) Priority shall be given to applicants that propose a school
in an attendance zone of a school district campus assigned an unaccept-

plicant's educational program has substantial experience and expertise

able performance rating under TEC, §39.054, for two preceding years.

in education research, teacher education, classroom instruction, or ed-

This paragraph does not apply to an application form released under

ucational administration;

(4) indications that the applicant's educational program has
been designed to meet specific goals described in the charter applica-

TEC, Chapter 12, Subchapter G.

(h) An applicant or any person or entity acting on behalf of an
applicant for an open-enrollment charter shall not knowingly commu-

tion and each aspect of the program is directed toward the attainment

nicate with any member of an external application review panel con-

of the goals;

(5) indications that the financial operations of the applicant
will be supervised by the business office of the public junior college,
senior college, or university; and

(6) all other criteria published in the application.

(f) The commissioner shall approve or deny a Subchapter G

cerning a charter school application beginning on the date the applica-
tion is submitted and ending 90 days after the commissioner's proposal.
On finding a material violation of the no-contact period, the commis-
sioner may reject the application and deem it ineligible for award.

(i) An applicant or any person or entity acting on behalf of an
applicant for an open-enrollment charter shall not knowingly commu-
nicate with any member of the State Board of Education beginning on

charter school application based on:

(1) documented evidence gathered through the application
TeView process;

2) merit; and

(3) criteria that include:

(A) indications that the education program will enable
program participants to successfully earn a diploma and take career and
technology education courses that can lead to an industry certification;

(B) indications that the applicant, or a member of the

the date the application is submitted and ending on the date the ap-
plicant passes through an external review with a qualifying score. On
finding a material violation of the no-contact period, the commissioner
may reject the application and deem it ineligible for award. This para-
graph does not apply to a charter the commissioner authorizes under
TEC, Chapter 12, Subchapter E and Subchapter G.

(j) The commissioner shall notify the SBOE of each charter
the commissioner proposes to authorize. A charter proposed by the
commissioner will be granted on the 90th day after the date on which
the SBOE receives the notice from the commissioner unless either of
the conditions in the following paragraphs are met. This paragraph

applicant's executive leadership has a successful history of providing

does not apply to a charter the commissioner proposed to authorize

education services, including industry certifications and job placement

under TEC, Chapter 12, Subchapters E and G.

services, to adults 18 years of age and older whose educational and
training opportunities have been limited by educational disadvantages,

(1) The SBOE votes against the charter in accordance with

TEC, §12.101(b-0).
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(2) The commissioner withdraws the proposal.

(k) The commissioner may defer granting an open-enrollment
charter subject to contingencies and shall require fulfillment of such

(3) meets eligibility requirements for and is registered un-
der alternative education accountability procedures.

§100.1017.  Applicant Eligibility and Form Contents.

contingencies before the charter school is issued a contract. Such con-
ditions must be fulfilled by the awardee, as determined by the com-
missioner, no later than 60 days after the date of the notification of
contingencies by the commissioner or the proposal of the charter is
withdrawn. The commissioner may establish timelines for submission
by the awardee of any documentation to be considered by the commis-
sioner in determining whether contingencies have been met.

(1) The commissioner may decline to finally grant or award a
charter based on misrepresentations during the application process or
failure to comply with commissioner rules, application requirements,
or State Board of Education rules.

(m) An open-enrollment charter shall be in the form and sub-
stance of a written contract signed by the commissioner, the board chair
of the charter holder or charter school, and the chief operating officer of
the school but is not a contract for goods or services within the meaning
of Texas Government Code, Chapter 2260. The chief operating officer
of the school shall mean the chief executive officer of the open-enroll-
ment charter holder under TEC, §12.1012.

(n) The charter contract shall be for an initial term of five years
beginning on July 1 following the execution of the initial contract or
July 1 following an approved extension under subsection (0) of this
section.

(0) The charter must open and serve students within one school
year of the awarding of the charter contract, unless an extension is ap-
proved by the commissioner. Failure to operate by the approved ex-
tension date shall constitute an automatic abandonment of the charter
contract and the charter is automatically considered void and returned
to the commissioner.

§100.1013.  Notification of Charter Application.

(a) Upon receipt of an application for an open-enrollment char-
ter school, the commissioner of education or the commissioner's de-
signee shall provide notification by electronic mail to:

(1) the board of trustees and superintendent for each school
district from which the proposed open-enrollment charter school or
campus is likely to draw students, as defined by the applicant's antici-

(a) Except as expressly provided in the rules in this subchap-
ter, provisions in this section apply to all applications affiliated and
published under the following Texas Education Code (TEC) subchap-
ters:

(1) TEC, Chapter 12, Subchapter D;
(2) TEC, Chapter 12, Subchapter E; and
(3) TEC, Chapter 12, Subchapter G.

(b) Any existing entity applying for the charter must be in good
standing with the Internal Revenue Service (IRS), the Texas Secretary
of State, and the Texas Comptroller of Public Accounts. An existing
entity must also be in good standing with all regulatory agencies in its
home state.

(c) Notwithstanding any other provisions in this chapter, the
following provisions apply to charter applicants and successful charter
awardees authorized by the commissioner under requests for applica-
tions adopted after November 1, 2012.

(1) Financial standards. An applicant for a TEC, Chapter
12, Subchapter D, E, or G charter school, as applicable, shall meet each
of the following financial standards to demonstrate the financial viabil-
ity of the charter, as determined by the commissioner of education or
the commissioner's designee, prior to being considered for award of
a charter and must attest that any failure to maintain ongoing compli-
ance with these requirements, if awarded a charter, will be considered
a material violation of the charter contract and may be grounds for re-
vocation.

(A) Each entity must provide evidence of financial
competency and sustainability by providing evidence of an appropriate
financial plan that includes each of the following:

(i) a brief analysis of the educational opportunities
in the area(s) for the same students and the methods that the proposed
school will use to recruit and retain students;

(ii) a brief narrative of the growth plan for the first
five years of operation of the proposed school that matches all projec-

pated zip code of location; and

(2) each member of the legislature and State Board of Ed-
ucation that represents the geographic area to be served by each appli-

tions included in the budget;

(iii) an unqualified opinion as provided in the most
recent audited financial statements of the applicant if the entity has been

cant, as defined by the anticipated zip code of location.

(b) Should a change in the location of the charter school be ap-
proved after notification but prior to opening, the commissioner or the

in existence at least a year;

(iv) afive-year budget projection of revenue and ex-
penditures for the proposed charter using the template that will be pro-

commissioner's designee is required to notify as required by subsection

vided in the application;

(a) of this section based on the zip code of the new location.

(c) This section does not apply to an application published un-

(v) a response, based on the revenue and expendi-
tures provided in the template that will be provided in the application,

der Texas Education Code, Chapter 12, Subchapter G.

§100.1015. Application to Dropout Recovery Charters.
A charter granted under Texas Education Code, §12.101(b-7), for a
dropout recovery school shall not be considered for the purposes of the

detailing the ways in which the budget projections were derived, in-
cluding any assumptions used; and

(vi) _support documentation for budget projections as
detailed in the budget template that will be provided with the applica-

limit on the number of charters for open enrollment under the cap. A
dropout recovery school shall be defined as a school that:

(1) serves students in Grades 9-12;

(2) has an enrollment of which 60% of students are 16 years
of age or older as of September 1 of the school year as reported for
the fall semester Public Education Information Management System

tion.

(B) Loans and lines of credit are liabilities that must be
repaid and will be considered as available funding. Loans or lines of
credit may be characterized as assets and as cash on hand.

(C) The applicant must identify in the template pro-
vided in the application available funding for start-up costs, as

submission; and
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documented by current assets listed in the balance sheet and/or pledges
for donation that do not require repayment.

(D) The applicant must identify revenue and expenses
on a per-student amount and may not reflect a net operating loss for
any projection year.

(E) To ensure financial viability, the entity must commit
to serving a minimum of 100 students at all times.

(F) The entity applying for the charter must have liabil-

(C) Any other change in the aforementioned gov-
ernance documents pursuant to the management of the corporate
affairs of the nonprofit entity may only occur with the approval of the
commissioner in accordance with §100.1035(b) of this title (relating to
Charter Amendment) or in accordance with any other power granted
to the commissioner in state law or rule.

(D) Ifthe sponsoring entity is a 501(c)(3) nonprofit cor-
poration, its bylaws must clearly state that the charter holder and charter
school will comply with the Texas Open Meetings Act and will appro-

ities that are less than 80% of its assets.

(G) The aggregate of projected budgeted expenses must
be less than the aggregate of projected total revenues by the end of the

priately respond to Texas Public Information Act requests.

(E) No family members within the third degree of con-
sanguinity or second degree of affinity shall simultaneously serve on

first year of operation provided that:

(i) projected revenues are documented and use the
amount per student designated in the application when calculating

the charter holder or charter school board.

(F) No family member within the third degree of con-
sanguinity or second degree of affinity of any charter holder board

Foundation School Program funding that will begin during the first

member, charter school board member, or superintendent shall receive

year of operation; and

(i) all reasonable start-up and first-year expendi-
tures are included in the budgets or an explanation for not needing to
include them is included in the budget narratives.

(2) Governing standards. An applicant for a TEC, Chap-
ter 12, Subchapter D, E, or G charter school, as applicable, shall meet
each of the following governing standards to demonstrate sound estab-
lishment and oversight of the charter's educational mission, as deter-
mined by the commissioner or the commissioner's designee, prior to
being considered for award of a charter and must attest that any failure

compensation in any form from the charter school, the charter holder,
or any management company that operates or provides services to the
charter school.

(G) The applicant shall specify that the governing body
accepts and will not delegate ultimate responsibility for the school, in-
cluding academic performance and financial and operational viability,
and is responsible for overseeing any management company providing
management services for the school.

(3) Educational and operational standards for applications
published under TEC, Chapter 12, Subchapters D and E. An applicant

to maintain ongoing compliance with these requirements, if awarded

shall successfully meet each of the following educational and opera-

a charter, will be considered a material violation of the charter con-

tional standards to ensure alignment of curricula to the Texas Essential

tract and may be grounds for revocation, except as provided by TEC,

Knowledge and Skills, as determined by the commissioner or the com-

§12.1054(a)(2).

(A) To qualify as an eligible entity in accordance with
TEC, §12.101(a)(3), as an organization that is exempt under 26 United
States Code (U.S.C.), §501(c)(3), the applicant must have its own
501(c)(3) exemption in its own name, as evidenced by a 501(c)(3)
letter of determination issued by the IRS.

(i) An applicant cannot attain status as an eligible
entity that is exempt under 26 U.S.C., §501(c)(3), as a disregarded en-
tity, a supporting organization, or a member of a group exemption of a

missioner's designee, prior to being considered for award of a charter
and must attest that any failure to maintain ongoing compliance with
these requirements, if awarded a charter, will be considered a material
violation of the charter contract and may be grounds for revocation.

(A) The charter applicant must provide a succinct long-
term vision for the proposed school and clearly explain the overall ed-
ucational philosophy to be promoted at the school, if authorized.

(B) The charter applicant must provide a succinct ex-
planation of the reasons for choosing the target location.

currently recognized 501(c)(3) tax-exempt organization.

(i) _ Entities that have applied for 501(c)(3) status but

(C) The charter applicant must clearly explain in suc-
cinct terms the specific curricular programs that the school, if autho-

have yet to receive the exemption from the IRS must provide the letter

rized, will provide to students and the ways in which the charter staff,

of determination of the 501(c)(3) status issued by the IRS prior to a rec-

board members, and others will use these programs to maintain high

ommendation by the commissioner. Failure to secure 501(c)(3) status

expectations for and the continuous improvement of student perfor-

deems an entity ineligible.

(iii) A religious organization, sectarian school, or re-
ligious institution that applies must have an established separate non-

mance.

(D) The charter applicant must clearly explain in suc-
cinct terms the ways in which the school, if authorized, will improve

sectarian entity that is exempt under 26 U.S.C., §501(c)(3), to be con-

student learning, increase the choice of high-quality educational op-

sidered an eligible entity.

(B) The articles of incorporation or certificate of forma-
tion as applicable, and the bylaws of the applicant must vest the man-
agement of the corporate affairs in the board of directors.

(i) The charter holder may not vest the management
of corporate affairs in any member or members.

(i) Articles of incorporation, certificate of forma-
tion, bylaws, or any policy or other agreement may not confer on or
reserve to any other entity or person the ability to overrule, remove,
replace, or name the members of the governing body or board of the
charter holder or charter school at any time.

portunities in the proposed area, create professional environments that
will attract new teachers to the public school system, set a high stan-
dard for school accountability and student achievement, and encourage
different and innovative learning methods.

(E) The charter applicant must clearly explain how
classroom practices will reflect the connections among curriculum,
instruction, and assessment.

(F) The charter applicant must describe in succinct
terms the specific ways in which the school, if authorized, will:

(i) address the instructional needs of students per-
forming both below and above grade levels in major content areas;
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(ii) _differentiate instruction to meet the needs of di-

others will use these programs to maintain high expectations for and

verse learners;

(iii) provide a continuum of services in the least re-
strictive environment for students with special needs as required by

the continuous improvement of student performance.

(C) The charter applicant must clearly explain in suc-
cinct terms the ways in which the school, if authorized, will offer in-

state and federal law;

(iv) _provide bilingual and/or English as a second
language instruction to English language learners as required by state

teractive, teacher-led instruction to program participants.

(D) The charter applicant must clearly explain how ca-
reer and technology programs for industry-based certifications will be

law; and

(v) implement an educational program that supports
compliance with all course requirements pursuant to state law.

(G) As evidenced in required documentation, the char-
ter applicant must commit to hiring personnel with appropriate quali-
fications as follows.

(i) Except as provided in clause (iv) of this subpara-
graph, all teachers, regardless of subject matter taught, must have a
baccalaureate degree.

(ii) Special education teachers, bilingual teachers,

implemented at the school.

(E) The charter applicant must submit a letter of intent
if contracting with a public junior college, provider, organization ap-
proved by the Texas Workforce Commission to provide career and tech-
nology courses that lead to an industry certification.

(F) The charter applicant must provide evidence that the
entity or a member of its executive leadership has a successful history
of providing education services, including industry certifications and
job placement services, to adults 18 years of age and older whose ed-
ucational and training opportunities have been limited by educational
disadvantages, disabilities, homelessness, criminal history, or similar

and teachers of English as a second language must be certified in the

marginalizing circumstances.

fields in which they are assigned to teach as required in state and/or
federal law.

(iii) Paraprofessionals must be certified as required
to meet state and/or federal law.

(iv) In an open-enrollment charter school that serves

(G) The charter applicant must describe in succinct
terms the specific ways in which the school, if authorized, will:

(i) address how participants can receive a diploma
through successful completion of the Foundation High School program
curriculum requirements or other appropriate curriculum requirements

youth referred to or placed in a residential trade center by a local or state

applicable to the program participant;

agency, a person may be employed as a teacher for a noncore vocational
course without holding a baccalaureate degree, subject to the require-
ments described in §100.1212 of this title (relating to Personnel).

(H) With the exception of an early education
(prekindergarten for age three through Grade 2) or prekinder-
garten-only model, the charter applicant must commit to serving,
by its fourth year of operation, students in grades assessed for state
accountability purposes.

(D The charter applicant must provide a final copy of
any management contract, if applicable, that will be entered into by the
charter holder that will provide any management services, including

(i) provide career readiness training,
ondary counseling, and job placement services;

post-sec-

(iii)  offer support services, including childcare at no
cost, life coaching services, mental health counseling, and transporta-
tion assistance;

(iv) provide a continuum of services in the least re-
strictive environment for program participants with special needs as
required by state and federal law;

(v) provide bilingual and/or English as a second lan-
guage instruction to emergent bilingual students as required by state

the monetary amount that will be paid to the management company for

law; and

providing school services.

(J)  This paragraph does not apply to an application pub-

(vi) implement an educational program that supports
compliance with all course requirements pursuant to state law.

lished under TEC, Chapter 12, Subchapter G.

(4) Educational and operational standards for applications

(H) As evidenced in required documentation, the char-
ter applicant must commit to hiring personnel with appropriate quali-

published under TEC, Chapter 12, Subchapter G. An applicant for an

fications as follows.

adult high school charter shall successfully meet each of the follow-
ing educational and operational standards to ensure careful alignment
of curricula to the industry-based certifications, and workforce prepa-
ration and training as determined by the commissioner or the commis-
sioner's designee, prior to being considered for award of a charter and
must attest that any failure to maintain ongoing compliance with these

(i) Except as provided in §100.1212(b) of this title,
all teachers, regardless of subject matter taught, must have a baccalau-

reate degree.

(ii) Special education teachers, bilingual teachers,
and teachers of English as a second language must be certified in the

requirements, if awarded a charter, will be considered a material viola-

fields in which they are assigned to teach as required in state and/or

tion of the charter contract and may be grounds for revocation.

(A) The charter applicant must provide a succinct long-
term vision for the proposed school and clearly explain the overall ed-

federal law.

(iii) Paraprofessionals must be certified as required
to meet state and/or federal law.

ucational philosophy to be promoted at the school, if authorized.

(B) The charter applicant must clearly explain in suc-

(I)  The charter applicant may not propose to serve more
than 2,000 students.

cinct terms the specific curricular programs that the school, if autho-
rized, will provide to program participants in order to earn a high school
diploma and the ways in which the charter staff, board members, and

(J) The charter applicant must provide a final copy of
any management contract, if applicable, that will be entered into by the
charter holder that will provide any management services, including
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the monetary amount that will be paid to the management company for
providing school services.

(K) The charter applicant must provide a final memo-
randum of understanding if partnering with a public junior college,
provider, organization approved by the Texas Workforce Commission
to provide career and technology courses that lead to an industry certi-
fication.

§100.1021. Applicability of Law and Rules to College or University
or Junior College Charters.

(a) Exceptas expressly provided in the rules in this subchapter,
or where required by Texas Education Code (TEC), Chapter 12, Sub-
chapter E (College or University or Junior College Charter School),
a provision of the rules in this subchapter applies to a public senior
college or university charter school or junior college charter school as
though the public senior college or university charter school or junior
college charter school were granted a charter under TEC, Chapter 12,

(1) Section 100.1011(b) of this title (relating to Application
Requirements and Selection Process) applies, except that the commis-
sioner of education may adopt a separate application form for appli-
cants seeking a charter to operate an adult education charter school,
which need not be similar to the application form adopted under that
subsection for other charter applicants. The commissioner may ap-
prove or amend this separate application form without regard to the
selection cycle referenced in that subsection.

(2) Section 100.1011(b); (c)(3)(A)(Q), (B)-(E), (F)(i)-(v)
and (vii), and (G)-(I); (f); (h); and (k)-(o) apply unless provided
otherwise in the charter contract.

(3) The following sections of TEC, Chapter 12.
(A) TEC, §12.1012, related to definitions.

(B) TEC, §12.10125, related to open-enrollment char-
ter schools not in operation.

Subchapter D (Open-Enrollment Charter School).

(b) Section 100.1011(b) of this title (relating to Application
Requirements and Selection Process) applies, except that the commis-
sioner of education may adopt a separate application form for appli-
cants seeking a charter to operate a public senior college or university
charter school or a public junior college charter school, which need
not be similar to the application form adopted under that subsection
for other charter applicants. The commissioner may approve or amend
this separate application form without regard to the selection cycle ref-
erenced in that subsection.

(c) Section 100.1011(b), (¢), (e), (g), (h), and (k)-(0) of this
title apply unless provided otherwise in the charter contract.

(d) The following provisions of this subchapter do not apply
to a public senior college or university charter school or a public junior
college charter school:

(1) §100.1031 and §100.1113 of this title (relating to Per-
formance Frameworks for Subchapters D and E Charter Schools and
Delegation of Powers and Duties), except as authorized in the charter
contract upon written request of the governing body of the university,
college, or junior college;

(2) §100.1127 of this title (relating to Record of Compli-
ance and Disclosure of Non-compliance);

(3) §100.1101 of this title (relating to Improvements to
Real Property);

(4) §§100.1131-100.1141 of this title (relating to Applica-
bility of Nepotism Provisions; Exception for Acceptable Performance;
General Nepotism Provisions; Relationships By Consanguinity or By
Affinity; Nepotism Prohibitions; Nepotism Exceptions; and Enforce-
ment of Nepotism Prohibitions);

(5) §100.1145 and §100.1147 of this title (relating to Gen-
eral Conflict of Interest Provisions and Conflicts Requiring Affidavit
and Abstention from Voting);

(6) §100.1203(a) of this title (relating to Records Manage-
ment); and

(7)  §100.1205 of this title (relating to Procurement of Pro-
fessional Services).

$100.1023.  Applicability of Law and Rules to Adult High School

(C) TEC, §12.105, related to status.

(D) TEC, §12.1051, related to open meetings and pub-
lic information laws.

(E) TEC, §12.1052, related to local government records
applicability.

(F) TEC, §12.1053, related to public purchasing and
contracting laws.

(G) TEC, §12.1054, related to conflict of interest law
applicability.

(H) TEC, §12.1055, related to nepotism law applicabil-

ity.
(D TEC, §12.1056, related to immunity from liability

and suit.

(J) TEC, §12.1057, related to membership in Teacher
Retirement System of Texas.

(K) TEC, §12.1059, related to employment require-

ments.
(L) TEC, §12.107, related to status and use of funds.
(M) TEC, §12.108, related to tuition and fees.
(N) TEC, §12.109, related to transportation.
(0) TEC, §12.1141, related to renewal and expiration.
(P) TEC, §12.1162, related to sanctions.
(Q) TEC, §12.1163, related to audit by commissioner.

(R) TEC, §12.1164, related to notice to Teacher Retire-
ment System of Texas.

(S) TEC,§12.1166, related to related party transactions.
(T) TEC, §12.1168, related to financial report of certain

schools.
(U) TEC, §12.117, related to admission.
(V) TEC, §12.119, related to bylaws and annual report.

(W) TEC, §12.101(b)(2), related to prohibition of char-
ter holder having had a charter removed or surrendered in the 10 years

Charters.

The following provisions apply as indicated in this section to an adult
education charter school as though the adult education charter school
was granted a charter under Texas Education Code (TEC), Chapter 12,

Subchapter D.

prior.
(X) TEC, §12.101(b-5), related to the initial term of a

charter.
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(Y) TEC, §12.120, related to board member restric-

tions.
(Z) TEC, §12.1202, related to qualified voter require-

ment.

(AA) TEC, §12.1211, related to board website posting
requirement.

(BB) TEC, §12.122, related to liability of board mem-
bers.

(CC) TEC, §12.123, related to training for board mem-
bers and officers.

(DD) TEC, §12.124, related to management company
loans.

(EE) TEC, §12.125, related to management services
contracts.

(FF) TEC, §12.126, related to prohibitions of certain
management services contracts.

(GG) TEC, §12.127, related to management company

liability.
(HH) TEC, §12.128, related to property purchased or
leased with state funds.

(I) TEC, §12.129, related to minimum qualifications
for principals and teachers.

(JI) TEC, §12.130, related to notice of teacher qualifi-

cations.

(KK) TEC, §12.131, related to removal of students to
disciplinary alternative education program and expulsion of students.

(LL) TEC, §12.135, related to designation as charter
district for purposes of bond guarantee.

(MM) TEC, §12.136, related to posting of chief execu-
tive officer salary.

(NN) TEC, §12.137, related to certain charter holders
authorized to provide combined services for certain adult and high
school dropout recovery programs.

(00) TEC, §12.141, related to reclaimed funds.

(PP) TEC, §12.104(a-1)(1), related to security officer
employment.
(QQ) TEC, §12.104(a-1)(2), related to memorandums

(YY) TEC, §12.104(b)(3)(J), related to discipline man-
agement techniques.

(ZZ) TEC, §12.104(b)(3)(K), related to health and

safety.
(AAA) TEC, §12.104(b)(3)(L), related to accountabil-

ity.
(BBB) TEC, §12.104(b)(3)(M), related to accountabil-
ity and investigations.

(CCC) TEC, §12.104(b)(3)(N), related to reporting ed-
ucator misconduct.

(DDD) TEC, §12.104(b)(3)(0), related to intensive
programs of instruction.

(EEE) TEC, §12.104(b)(3)(P), related to right of em-
ployees to report crimes.

(FFF) TEC, §12.104(b)(3)(R), related to the right to
place a student in a disciplinary alternative education program or to
expel the student for certain behaviors.

(GGG) TEC, §12.104(b)(3)(S), related to right to report
assault or harassment.

(HHH) TEC, §12.104(b)(3)(T), related to parent rights
to information regarding interventions.

(III)  TEC, §12.104(b)(3)(V), related to school safety re-
quirements.

(J1)) TEC, §12.104(b)(3)(X), related to college, career,
and military readiness plans.

(KKK) TEC, §12.104(b)(3)(Y), related to parent option
to retain a student.

(LLL) TEC, §12.1058, related to applicability of mu-
nicipal and government codes.

$100.1025.  Authorization for High-Performing Entities.

(a) In accordance with Texas Education Code (TEC),
§12.1011, notwithstanding TEC, §12.101(b), the commissioner of
education may grant a charter to high-performing entities.

(b) For an applicant to be eligible for consideration as a high-
performing entity, the applicant must demonstrate the following crite-
ria.

(1) The entity is affiliated with a charter operator that oper-
ates one or more charter schools in another state. The affiliated charter

of understanding with law enforcement.
(RR) TEC, §12.104(a-2), related to peace officer appli-

cability.
(SS) TEC, §12.104(b)(1), related to criminal offense.
(TT) TEC, §12.104(b)(2), related to protections for re-

operator must have performed at an overall level that is comparable to
the highest or second highest performance rating category under TEC,
Chapter 39, Subchapter C.

(A) The entity must propose to operate the charter
school program that is currently implemented in the affiliated charter
operator's existing charter schools.

porting violations.

(UU) TEC, §12.104(b)(3)(A), related to PEIMS.

(VV) TEC, §12.104(b)(3)(B), related to criminal his-
tory records.

(WW) TEC, §12.104(b)(3)(F), related to special educa-
tion programs.

(XX) TEC, §12.104(b)(3)(G), related to bilingual edu-

(B) A charter operator may be considered affiliated with
an entity if it utilizes shared structures, practices, or materials, includ-
ing, but not limited to, a shared management structure, shared financial
management or staff development practices, or shared proprietary ma-
terials, including those related to instruction.

(2) The entity is currently operating charter programs un-
der TEC, Chapter 12, Subchapter C or E. The entity must have per-
formed at an overall level in the highest or second highest performance

cation.

rating category under TEC, Chapter 39, Subchapter C.
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(c) Failure to disclose past or present accountability data is a
material violation of the charter.

(d) If the applicant or its affiliate is a high-performing entity,
then it may vest management of corporate affairs in a member provided
that the entity may change the members of the governing body of the
charter holder prior to the expiration of a member's term only with
commissioner's written approval.

(e) Entities granted a charter under this provision have an ini-
tial contract term of five years.

() In determining a charter award for a high-performing
entity, the commissioner will consider the criteria identified in
§100.1011(d)(4) of this title (relating to Application Requirements and
Selection Process) as established for experienced operators.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400944

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 3. COMMISSIONER ACTION,
PERFORMANCE MONITORING, [CHARTER
SCHOOL FUNDING] AND INTERVENTION
[EINANCIAL OPERATIONS]

19 TAC §§100.1031, 100.1035, 100.1037, 100.1039,
100.1041, 100.1043, 100.1045, 100.1047, 100.1049, 100.1051,
100.1053, 100.1055

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enroliment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enrollment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined

persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1031.  Performance Frameworks for Subchapters D and E

Charter Schools.

(a) The performance of an open-enrollment charter school will
be measured annually against a set of criteria set forth in the Char-

ter School Performance Framework (CSPF) Manual established under

Texas Education Code (TEC), §12.1181. Notwithstanding substantial

modifications to the framework, the manual will be updated annually

to reflect the requirements and data sources for each indicator.

(b) The CSPF Manual will include measures for Subchapters
D and E charter schools registered under the standard accountability

system and measures for charters registered under the alternative ed-

ucation accountability system as adopted under §97.1001 of this title

(relating to Accountability Rating System).

(c) The assignment of performance levels, Tier 1, Tier 2, or
Tier 3 for charter schools on the CSPF report is based on specific cri-

teria, which include:

(1) Academic Indicator: the charter school's overall aca-
demic rating as assigned under TEC, §39.053. For charter schools not

issued a rating under TEC, §39.053, the CSPF Manual will identify

substitute academic indicators;

(2) Financial Indicator: the charter school's overall finan-
cial rating as assigned under TEC, Chapter 39, Subchapter D;

(3) Operational Indicators, which evaluate each charter
school's compliance with educational, operational, safety, and report-
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ing requirements as required by federal law, state law, state rules or
regulations, and/or the charter contract, including those outlined in

(B) no later than the first day of March before the school
year for which the expansion will be effective.

TEC, Chapter 12, and this chapter; and

(4) Governance Indicators, which evaluate each charter
school's compliance with state law, state rules or regulations with
governance requirements, including those outlined in TEC, Chapter
12, and this chapter.

§100.1035.  Charter Amendment.

(a) Subject to the requirements of this section, the terms of an
open-enrollment charter may be revised with the consent of the charter
holder by expansion or non-expansion amendment as approved by the
commissioner of education.

(b) Information relevant to all amendment requests.

(1) Filing of amendment request. Prior to implementation,
the charter holder shall file a request, in the form prescribed, with
the Texas Education Agency (TEA) division responsible for charter
schools.

(2) Board resolution. The request must be attached to a
written resolution adopted by the governing body of the charter holder
and signed by a majority of the members indicating approval of the
requested amendment.

(3) Relevant information considered. As directed by the
commissioner, a charter holder requesting an amendment shall submit
current information required by the prescribed amendment form, as
well as any other information requested by the commissioner. In
considering the amendment request, the commissioner may consider
any relevant information concerning the charter holder, including its
performance on the Charter School Performance Frameworks (CSPF)
adopted by rule in §100.1031 of this title (relating to Performance
Frameworks for Subchapters D and E Charter Schools); student and
other performance; compliance, staff, financial, and organizational
data; and other information.

(4) Best interest of students. The commissioner may ap-
prove an amendment only if the charter holder meets all applicable re-
quirements, and only if the commissioner determines that the amend-
ment is in the best interest of students. The commissioner may consider
the performance of all charters operated by the same charter holder in
the decision to finally grant or deny an amendment.

(5) Conditional approval. The commissioner may grant the
amendment without condition or may require compliance with such
conditions and/or requirements as may be in the best interest of stu-
dents.

(6) Required forms and formats. The TEA division respon-
sible for charter schools may develop and promulgate, from time to
time, forms or formats for requesting charter amendments under this
section. If a form or format is promulgated for a particular type of
amendment, it must be used to request an amendment of that type.

(7) Ineligibility. The commissioner will not consider any
amendment that is submitted by a charter holder that has been notified
by the commissioner of the commissioner's intent to allow the expira-
tion of the charter or intent to revoke the charter. This subsection does
not limit the commissioner's authority to accept the surrender of a char-
ter.

(c) Expansion amendments.

(1) Timeline for submission. A charter holder may submit
a request for approval for an expansion amendment:

(A) up to 36 months before the date on which the ex-
pansion will be effective; and

(2) Notification.

(A) Upon receipt of an expansion amendment request
by a charter holder, the TEA division responsible for charter schools
will notify the following:

(i) the superintendent and the board of trustees of
each school district from which the proposed open-enrollment charter
school or campus is likely to draw students, as defined in §100.1013 of
this title (relating to Notification of Charter Application); and

(i) _each member of the legislature that represents
the geographic area to be served by the proposed school or campus,
as defined in §100.1013 of this title.

(B) To be considered a school district for purposes re-
lated to land development standards, licensing, zoning, and various
purposes and services, a charter school must meet the notification re-
quirements as outlined in §100.1209 of this title (relating to Municipal

Ordinances).

(C) Should a change in the location of a campus be ap-
proved after notification but prior to opening, the commissioner of ed-
ucation or the commissioner's designee is required to notify as required
by subparagraph (A) of this paragraph based on the zip code of the new
location.

(3) Expansion types. A charter holder of an open-enroll-
ment charter may submit, as described by this section, a request for
approval for either:

(A) expedited expansion; or

(B) discretionary expansion.

(4) Expedited expansion amendments. An expedited ex-
pansion amendment allows for the establishment of a new charter cam-
pus under Texas Education Code (TEC), §12.101(b-4).

(A) In order to submit an expedited expansion amend-
ment, the charter school must meet the following requirements:

(i) _an accreditation status of Accredited;

(ii) currently has at least 50% of its student popula-
tion in grades assessed under TEC, Chapter 39, Subchapter B, or has
had at least 50% of the students in the grades assessed enrolled in the
school for at least three years;

(iii) _is currently evaluated under the standard ac-
countability procedures for evaluation under TEC, Chapter 39, and
received a district rating in the highest or second highest performance
rating category under TEC, Chapter 39, Subchapter C, for three of the

last five ratings;
(iv) at least 75% of the campuses rated under the

charter school also received a rating in the highest or second highest
performance rating category in the most recent ratings; and

(v) no campus received a rating in the lowest perfor-
mance rating category in the most recent ratings.

(B) Unless the commissioner provides written notice
that the charter holder does not meet the requirements outlined in TEC,
§12.101(b-4), within 60 days of the date the charter holder submits a
completed expedited expansion amendment, the amendment is consid-
ered enacted. If the commissioner denies the amendment, the commis-
sioner must identify the legal and factual basis for denial, including the
specific criteria under TEC, §12.101(b-4), that was not met.
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(5) Discretionary expansion amendments. A discretionary
expansion amendment permits commissioner-approved changes to the

(xi) _the required statement that the growth proposed
is financially prudent relative to the financial and operational strength

terms of an open-enrollment charter school related to expansion.

(A) Discretionary expansion amendment types. There
are three types of discretionary amendments.

(i) Maximum enrollment. The commissioner may
approve an expansion amendment request seeking to increase maxi-
mum allowable enrollment.

(i) Grade span. The commissioner may approve an
expansion amendment request seeking to extend the grade levels it
serves only if it is accompanied by appropriate educational plans for
the additional grade levels in accordance with Chapter 74, Subchap-

of the charter school;

(xii) there are no instances of nepotism, conflicts
of interest, or revelations in criminal history checks that deemed
any board member or employee ineligible to serve as reported in the
Governance Reporting Forms submitted to TEA for the previous three

years; and

(xiii) the charter holder meets all other requirements
applicable to expansion amendment requests and other amendments.

(C) Requirements. The commissioner may approve a
discretionary expansion amendment only if:

ter A, of this title (relating to Required Curriculum), and such plan has
been reviewed and approved by the charter governing board.

(iii) Adding a campus or site. The commissioner

(i) the expansion will be effective no earlier than the
start of the fourth full school year at the affected charter school. This
restriction does not apply if the affected charter school has a district

may approve an expansion amendment request seeking to add a new

rating of an A, B, or C and is operated by a charter holder that operates

campus or site under a campus only if it meets the following criteria:

multiple charter campuses and all of that charter holder's most recent

(I) _the charter holder has operated at least one
charter school campus in Texas for a minimum of three consecutive

years; and

(1I) a new site under an existing campus will be
located within 25 miles of the campus with which it is associated.

(B) Board certification. Before voting to request a dis-
cretionary expansion amendment, the charter holder governing board

campus ratings of an A, B, or C;

(ii) _the charter school has an accreditation status of

Accredited;

(iii) the most recent district rating for the charter
school is an A, B, or C;

(iv) the most recent district financial accountability
rating for the charter school in the Financial Integrity Rating System of

must certify that they have considered a business plan and has deter-

Texas for charter schools is "satisfactory" as defined by §100.1001(2)

mined by majority vote of the board that the growth proposed is finan-

of this title (relating to Definitions);

cially prudent relative to the financial and operational strength of the
charter school and includes such a statement in the board resolution.
The commissioner may request submission of the business plan, which
must be comprised of the following components:

(i) a statement discussing the need for the expan-

sion;

(ii) _a statement discussing the current and projected
financial condition of the charter holder and charter school;

(iii) an unaudited statement of financial position for

(v) _a charter holder that operates multiple charter
campuses meets the criteria in subclause (I) or (II) of this clause.
When calculating the percentages described, campuses that receive a
'Not Rated' rating shall not be included in the calculation.

(1) Atleast 90% of the campuses that receive an
accountability rating are rated as an A, B, or C.

(1l) If 75-89% of campuses that receive an ac-
countability rating under the charter school are rated as an A, B, or C,
the charter holder must provide additional information with the expan-

the current fiscal year;

(iv) an unaudited statement of financial activities for
the current fiscal year;

(v) an unaudited statement of cash flows for the cur-
rent fiscal year;
(vi) apro forma budget that includes the costs of op-

erating the charter school, including the implementation of the expan-
sion amendment;

(vii) a statement or schedule that identifies the as-

sion request; and

(vi) the most recent designation for the charter
school under the CSPF is "Tier 1" or "Tier 2" as defined by §100.1031
of this title.

(D) Discretionary expansion amendment determination
timeline. Notice of the commissioner's decision regarding a discre-
tionary expansion amendment will be made within 60 calendar days
of the date the charter holder submits a completed amendment request.
The notice of the commissioner's determination may be sent electron-
ically.

sumptions used to calculate the charter school's estimated Foundation
School Program revenues;

(viii) a statement discussing the use of debt instru-

(6) High-quality campus designation. A high-quality cam-
pus designation is a separate designation and must be paired with an ex-
pansion amendment. If approved by the commissioner, this designation

ments to finance part or all of the charter school's incremental costs;

permits a charter holder to establish an additional charter school cam-

(ix) a statement discussing the incremental cost of
acquiring additional facilities, furniture, and equipment to accommo-
date the anticipated increase in student enrollment;

(x) a statement discussing the incremental cost of

pus under an existing open-enrollment charter school. Charter holders
of charter schools that receive high-quality campus designation from
the commissioner will be eligible to participate in the charter school
program competitive grant process when federal funding for the Texas
charter school program is available.

additional on-site personnel and identifying the additional number of
full-time equivalents that will be employed,

(A) The commissioner may approve a high-quality
campus designation for a charter only if:
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(i) _the charter holder meets all requirements appli-
cable to an expansion amendment set forth in this section and has op-

(D) Failure to meet any standard or requirement for
high-quality campus designation or agreed to in a performance agree-

erated at least one charter school campus in Texas for a minimum of

ment shall mean the immediate termination of any federal charter

five consecutive years;

(ii) _the charter school has been evaluated under the
accountability rating system established in §97.1001 of this title (relat-
ing to Accountability Rating System), has an accreditation status of
Accredited, is currently evaluated under the standard accountability
procedures, currently has an "A" or "B" rating at the local education

school program grant and/or any waiver exempting a charter from
some of the expansion amendment requirements that may have been
granted to a charter holder as a result of the high-quality campus
designation.

(d) Non-expansion amendment. A non-expansion amendment
permits changes to the terms of an open-enrollment charter school not

agency level, and has an "A" or "B" rating in the previous two years in

related to expansion.

which ratings were issued with all of the campuses that received a rat-
ing and operated under the charter also receiving an "A" or "B" rating
as defined by §100.1001(8) of this title in the most recent state account-

ability ratings;

(iii) no charter campus has been identified for fed-
eral interventions in the most current report;

(iv) _the charter school is not under any sanction im-
posed by TEA authorized under TEC, Chapter 39; Chapter 97, Sub-
chapter EE, of this title (relating to Accreditation Status, Standards,
and Sanctions); or federal requirements;

(v) _is rated "Tier 1" in the most recent CSPF and

(1) Timeline for submission. All non-expansion amend-
ments may be filed with the commissioner at any time throughout the

year.

(2) Non-expansion amendment types.
amendment is either material or non-material.

(A) Material non-expansion amendments include
changes to the terms of an open-enrollment charter, including the
following: relocation of a campus, campus or charter dormancy, clos-
ing or returning an active campus or site, charter holder governance,
articles of incorporation, corporate bylaws, management company,
admission and enrollment policy, and curriculum programs not already

A non-expansion

meets the requirements of federal law and TEC, §12.111(a)(3) and (4);

approved by TEA.

(vi) _the charter holder completes an application ap-
proved by the commissioner;

(vii) the amendment complies with all requirements
of this paragraph; and

(viii) the commissioner determines that the designa-

(i) Relocation amendment. A material non-expan-
sion amendment to relocate solely permits a charter holder to relocate
an existing campus or site to an alternate address while serving the same
students and grade levels without a significant disruption to the deliv-
ery of the educational services. The alternate address of the relocation
shall not be in excess of 25 miles from the existing campus address.

tion is in the best interest of students.

(B) In addition to the requirements of subparagraph (A)

(ii) Material charter language change. Any material
non-expansion amendment that requires changes to charter language

of this paragraph, the commissioner may approve a high-quality cam-

shall set forth the text and page references in electronic format of the

pus designation only if the campus with the proposed designation:

current open-enrollment charter language to be changed, and the text

(i) satisfies each element of the definition of a public
charter school as set forth in federal law, including:

() _admits students on the basis of a lottery, con-
sistent with Elementary and Secondary Education Act, §4303(c)(3)(A),
if more students apply for admission than can be accommodated; or

(1I) in the case of a school that has an affiliated

proposed as the new open-enrollment charter language.

(B) Non-material non-expansion amendments include
changes to the terms of an open-enrollment charter, including the fol-
lowing: charter holder name, charter school (district) name, charter
campus name, grade levels served on a campus, campus start date
change, closing or returning a dormant campus or site, and fiscal year
change.

charter school (such as a school that is part of the same network of
schools), automatically enrolls students who are enrolled in the imme-
diate prior grade level of the affiliated charter school and, for any ad-
ditional student openings or student openings created through regular
attrition in student enrollment in the affiliated charter school and the
enrolling school, admits students on the basis of a lottery as described

(C) Any non-expansion amendment not identified in
subparagraph (A) or (B) of this paragraph is subject to commissioner
determination as material or non-material.

(D) The following timelines apply to non-expansion
amendment requests.

in subclause (I) of this clause;

(ii) is separate and distinct from the existing char-

(i) _Charter holders that submit material non-expan-
sion requests will receive notice of the commissioner's decision within

ter school campus(es) established under the open-enrollment charter

60 calendar days of a completed amendment request.

school with a separate facility and county-district-campus number; and

(iii) holds a valid charter contract issued by TEA.

(ii) Charter holders that submit non-material non-
expansion requests may proceed with the request 30 calendar days af-

(C) In making the findings required by subparagraph
(B)(1) and (iii) of this paragraph, the commissioner shall consider:

(i) the terms of the open-enrollment charter school
as a whole, as modified by the high-quality campus designation; and

(ii) whether the campus with the proposed designa-
tion shall be established and recognized as a separate school under
Texas law.

ter the date the charter holder submits a completed amendment request
unless otherwise notified by the commissioner.

§100.1037.  Renewal of an Open-Enrollment Charter.
(a) Petition for renewal.

(1) A charter holder of an open-enrollment charter may
submit, as described by this section, a petition for:

(A) expedited renewal; or

(B) discretionary renewal.
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(2) A petition for renewal of the charter must be submitted
on the date provided by the Texas Education Agency (TEA) annually,

(2) In evaluating the petition for discretionary renewal, the
commissioner shall consider:

prior to the expiration of the charter contract.

(3) A petition for renewal must be in the form provided by

(A) the results of the charter's annual evaluation under
the performance framework set forth in the Charter School Perfor-

TEA and shall include all information and documentation required by

mance Framework (CSPF) Manual established under TEC, §12.1181;

the form.

(4) Ifacharter holder fails to submit a timely and sufficient
petition for renewal of an open-enrollment charter, the existing charter

and

(B) the criteria described under §100.1039 of this title
(relating to Standards for Discretionary Renewal).

may expire at the end of its term.

(b) Expedited renewal. If a charter holder submits the petition

(e) Special rules for alternative education accountability
(AEA) charters. The following provisions apply to the renewal of the

for expedited renewal, the commissioner of education will approve or

charter of an open-enrollment charter school that is registered under

deny the expedited renewal not later than the 30th day after the date of

the TEA AEA procedures for evaluation under TEC, Chapter 39.

the charter holder submission. A charter holder may submit a petition
for expedited renewal if:

(1) the charter holder has been assigned the highest or sec-

(1) Discretionary renewal of AEA charters. An AEA char-
ter may submit the petition for discretionary renewal and the petition
must be considered under the discretionary renewal process. An AEA

ond highest performance rating under Texas Education Code (TEC),

charter may not submit a petition for expedited renewal.

Chapter 39, Subchapter C, for the three preceding school years;

(2) the charter holder has been assigned a financial perfor-

(2) Academic criteria for discretionary renewal of AEA
charters.

mance accountability rating under TEC, Chapter 39, Subchapter D, in-
dicating financial performance that is satisfactory or better for the three
preceding school years; and

(3) no campus operating under the charter has been as-

(A) In considering a petition for discretionary renewal
by an AEA charter such as a dropout recovery school or a school pro-
viding education within a residential treatment facility, the commis-
sioner shall use academic criteria as outlined in the CSPF Manual es-

signed an unacceptable performance rating under TEC, Chapter 39,

tablished under TEC, §12.1181, that is appropriate to measure the spe-

Subchapter C, for the three preceding school years or such a campus

cific goals of the school.

has been closed.

(c) Expiration. Notwithstanding any other law and in accor-

(B) For purposes of this subsection, the commissioner
shall designate as a dropout recovery school an open-enrollment charter

dance with TEC, §12.1141(e), a determination by the commissioner of

school or a campus of an open-enrollment charter school that:

education under this subsection is final and may not be appealed. The
commissioner may not renew the charter and must allow the charter to

expire if:
(1) the charter holder has been assigned the unacceptable

(i) serves students in Grades 9-12 and has an enroll-
ment of which at least 60% of the students are 16 years of age or older
as of September 1 of the school year as reported for the fall semester
Public Education Information Management System submission or ap-

performance rating under TEC, Chapter 39, Subchapter C, for any three

plies for and receives designation as a dropout recovery school in ac-

of the five preceding school years;

(2) the charter holder has been assigned a financial ac-
countability performance rating under TEC, Chapter 39, Subchapter

cordance with commissioner rule; and

(ii) meets the eligibility requirements for and is reg-
istered under alternative education accountability procedures adopted

D, indicating financial performance that is lower than satisfactory for

by the commissioner.

any three of the five preceding school years;

(3) the charter holder has been assigned any combination of

(3) Expiration of AEA charters. The commissioner may
not renew and must allow an AEA charter to expire if the charter holder

the ratings described by paragraph (1) or (2) of this subsection for any

has been assigned a financial accountability performance rating under

three of the five preceding school years. For purposes of determining

TEC, Chapter 39, Subchapter D, indicating financial performance that

a combination, a school that earned a financial and academic rating as

is lower than satisfactory for any three of the five preceding school

described in paragraphs (1) and (2) of this subsection in the same year

years.

will count once; or

(4) any campus operating under the charter has been as-
signed an unacceptable performance rating under TEC, Chapter 39,
Subchapter C, for the three preceding school years and such a campus,
and if applicable, all sites associated with the campus, has not been
closed.

(d) Discretionary renewal.

(1) A charter holder may submit a petition for discretionary
renewal if it:

(A) does not qualify to submit the petition for expedited

renewal; or

(B) is not subject to an expiration under subsection (c)

() Notice and content of renewal decision or determination.

(1) Expedited renewal decision. Not later than the 30th day
after the submission of a petition for expedited renewal, the commis-
sioner shall provide written notice to the charter holder of the commis-
sioner's decision to grant or deny the petition. If the expedited renewal
is denied, the notice shall include an explanation of the factual and le-
gal basis for the decision, a description of the legally relevant factors
considered, an explanation of why the result reached is reasonable, and
a description of the procedures to seek a review of the decision.

(2) Discretionary renewal decision. Not later than the 90th
day after the submission of a petition for discretionary renewal, the
commissioner shall provide written notice to the charter holder of the
commissioner's decision to grant or deny the petition. If the discre-

of this section.

tionary renewal is denied, the notice shall include an explanation of
the factual and legal basis for the decision, a description of the legally
relevant factors considered, an explanation of why the result reached is
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reasonable, and a description of the procedures to seek a review of the
determination.

(3) Expiration determination. The commissioner shall pro-
vide written notice to the charter holder of the commissioner's determi-

(B) failure to meet academic performance standards for
students not measured in the accountability system;

(C) unsatisfactory academic performance of subpopu-
lations; and

nation that the charter must expire. In the event a charter holder that
meets the criteria for expiration submits a petition for renewal, the com-
missioner, not later than the 90th day after the submission, shall provide
written notice to the charter holder of the commissioner's decision to
deny the petition. Determinations made by the commissioner are final
and may not be appealed. The notice shall include an explanation of
the factual and legal basis for the determination, a description of the
legally relevant factors considered, and an explanation of why the re-
sult reached is reasonable.

(4) Delivery and effective date of notice. The commis-
sioner shall provide written notice electronically to the charter holder.
Notice is effective on the sent date of the electronic notification.

(g) Appeal of renewal decisions and determinations. A deci-
sion by the commissioner to deny the petition for an expedited renewal
or the petition for a discretionary renewal is subject to review by the

(D) failure to meet program requirements for special
populations, including, but not limited to, special education, bilin-
gual/English as a second language, and career and technical education.

2) Financial:

(A) failure to use state funds for purposes for which a
school district may use local funds under Texas Education Code (TEC),

§45.105(e);

(B) failure to hold state funds in trust for the benefit of
the students of the charter school;

(C) failure to satisfy generally acceptable accounting
standards of fiscal management;

(D) failure to resolve a lien, levy, or other garnishment
within 30 days;

State Office of Administrative Hearings under an arbitrary and capri-
cious or clearly erroneous standard as described under Chapter 157,
Subchapter EE, Division 4, of this title (relating to State Office of Ad-
ministrative Hearings Arbitrary and Capricious or Clearly Erroneous

Review).

(h) Use of ratings and data. The following provisions apply to
the petition for renewal or expiration under this section.

(1) If a rating is not issued during one or more of the
preceding school years, then the term "three preceding school years"
means the most recent three school years during which a rating was

(E) existence of a Foundation School Program (FSP) al-
lotment subject to a warrant hold and that warrant has not been removed

within 30 days;

(F) failure to timely file annual financial report required
under TEC, §44.008;

(G) existence of an annual financial report containing
adverse, qualified, or disclaimed opinion(s);

(H) assignment of a lower than satisfactory financial
performance rating as defined in §100.1001(9) of this title;

issued, and the term "three of the five preceding school years" means
three out of the most recent five school years during which a rating
was issued, not to exceed more than the six most recent years.

(2) A rating that does not meet the criteria for "academi-
cally acceptable" as defined by §100.1001(8) of this title (relating to
Definitions) shall not be considered the highest or second highest aca-

(I) submission of attendance accounting data resulting
in an overallocation from the FSP;

(J) existence of the following interested transactions:

(i) failure to comply with Local Government Code,

Chapter 171;

demic performance rating for purposes of this section.

(3) For purposes of renewal or expiration under this sec-

(ii) failure to record and report on the governance
reporting forms all financial transactions between charter school and

tion, the term "unacceptable performance" means an unacceptable aca-

non-charter activities of charter holder; and

demic performance rating as defined by §100.1001(8) of this title.

(4) For purposes of renewal under this section, the term "fi-

(iii) failure to timely and accurately record and re-
port on the governance reporting forms all financial transactions re-

nancial performance lower than satisfactory" means a financial perfor-

quired in the governance reporting form;

mance rating as defined by §100.1001(9) of this title.

(i) Conflict of rule. Except as provided by subsection (c) of

(K) failure to post all financial information, including
the salary of the chief executive officer (CEO), annual financial state-

this section, a contract term that conflicts with any rule in Part 2 of this

ment, most current annual financial report, and approved budget, on

title (relating to Texas Education Agency) is superseded by the rule to

the charter school's website;

the extent that the rule conflicts with the contract term.

(j) _Conditional approval. Notwithstanding any other rule in

(L) payment of salaries of the CEO and/or other admin-
istrative position(s) that exceed reasonable fair market value for the ser-

Part 2 of this title, the commissioner may require, as a condition of re-

vices provided. Fair market value shall be based on size of school, indi-

newal, that the charter holder amend a contract under TEC, §12.114(a),

vidual's education, prior salary history, job duties actually performed,

to correct any ambiguities, defects, or other infirmities.

§100.1039. Standards for Discretionary Renewal.

Criteria for discretionary renewal. The following criteria shall be con-
sidered by the commissioner of education during the discretionary re-
newal process. The commissioner may non-renew a charter contract
based on any of the following.

(1) Academic:

(A) assignment of an "academically unacceptable" rat-
ing as defined in §100.1001(8) of this title (relating to Definitions);

and what a typical person with similar skills, experience, and job duties
would earn;

(M) renting or purchasing property for amounts in ex-
cess of fair market value;

(N) loss of eligibility to participate in the child nutrition
program for more than 30 days;

(O) charter holder being imminently insolvent as de-
fined by this chapter;
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(P) failure to conduct fiscal mismanagement, including,
but not limited to, the loss of financial records or a material non-com-

(iii) failure to document and fully disclose any step
transactions in the purchase or sale of property; and

pliance with State Board of Education or commissioner accounting re-
quirements and failure to comply with the Financial Accountability
System Resource Guide adopted under §109.41 of this title (relating
to Financial Accountability System Resource Guide); and

(Q) failure to comply with applicable purchasing
requirements, including Local Government Code, Chapter 271, if

applicable.
3) Operational:

(A) Governance:

(i) failure to timely file accurate and complete gov-
ernance reporting forms;

(i) non-compliance with required charter board

training;
(iii) failure to timely and accurately report board
training in the annual financial report;

(iv) _failure to maintain verification of criminal his-

(iv) _failure to ensure that all charter holder buildings
used for educational purposes have a valid certificate of occupancy for

educating children;
(D) Activity fees and volunteer requirements:

(i) requiring any activity fees or any compulsory
fees that are not authorized by TEC, §11.158, or other law; and

(i) requiring any parental involvement, donation, or
volunteerism as a condition of enrollment or continued enrollment;

(E) Management contracts:

(i) _ charter holder board allowing any entity to exer-
cise control or ultimate responsibility for the school, including the aca-
demic performance, financial accountability, or operational viability;

(ii) _ charter holder board not retaining or exercising
ultimate responsibility for the management of the charter school with-
out regard to execution of a management contract with a charter man-
agement organization (CMO);

tory check/fingerprinting;

(v) failure to maintain verification of compliance

(iii) failure to timely file a current copy of the exe-
cuted management contract, including any and all amendments, with

with reporting requirements of the Secretary of State, the Texas Family

TEA,;

Code, the Texas Open Meetings Act, the Texas Public Information
Act, government and local records, applicability of public purchasing
and contracting, and conflicts of interest and nepotism;

(vi) _allowing a person with a criminal record to be

(iv) failure of the board of directors of the charter
holder to ensure that both the charter holder and CMO are compliant
with all the rules applicable to charter schools, including, but not lim-
ited to:

employed or serve as a volunteer, officer, or board member in violation
of TEC, Chapters 12 and 22;

(vii) _failure of an employee or officer of the charter
school to report child abuse or neglect as required by the Texas Family

Code, Chapter 261;

(viii) failure to disclose and report all conflict of
interest and nepotistic relationships to the Texas Education Agency
(TEA) in the applicable minutes of the charter holder's corporate
records;

(ix) failure to submit to the Secretary of State a list-

() financial accounting;

(1I) record retention;

(1I1)  health, safety, and welfare of students;

(IV) educational program accountability;
(V) Texas Open Meetings Act;
(Vl)  Texas Public Information Act; and

(VIl) _policies, procedures, and legal require-
ments found in state and federal laws/guidelines and the charter

ing of all current members of the charter holder, the articles of incor-

contract; and

poration, the by-laws, assumed name, and any other matter of the cor-
porate business required to be reported to the Secretary of State; and

(x) failure to maintain the 501(c)(3) status of the

(v) failure to comply with requirements in
§100.1155 of this title (relating to Substantial Interest in Management
Company; Restrictions on Serving) prohibiting a board member from

charter holder at all times;

(B) Complaints: failure to timely respond to and correct
any complaints as directed by TEA;

(C) Property and campus operations (campuses of char-
ter holders that provide instructional services within residential deten-
tion, treatment, or adjudication facilities are not subject to clauses (ii)

having a substantial interest in the CMO; and

(F) Charter school performance framework: failure to
satisfy applicable performance framework measures as prescribed in
the Charter School Performance Framework Manual established under

TEC, §12.1181.
§100.1041.

Accountability Ratings and Sanctions.

and (iii) of this subparagraph):

(i) operation of any campus that does not meet the
definition of a campus according to §100.1001(6)(B) of this title and
that does not serve a minimum of 100 students as reflected in the Public
Education Information Management System (PEIMS) fall snapshot;

(ii) failure of the charter holder to serve a minimum
of 100 students, as reflected in the PEIMS fall snapshot, unless a lower
number is declared and approved in the charter contract or approved
by the commissioner;

(a) Commissioner authority. The commissioner of education
may take any action relating to the charter holder or any of its charter
campuses authorized by Texas Education Code (TEC), Chapter 39A,
and the rules adopted under that chapter. Except as expressly provided
by statute, the commissioner may take any accountability action against
a charter holder or charter campus that the commissioner is authorized
to take against a school district or campus under the subchapters of

TEC, Chapter 39A.
(b) Charter holder cooperation. A charter holder and its em-

ployees and agents shall fully cooperate with an action under subsec-
tion (a) of this section and shall take all actions necessary to secure the
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cooperation of a management company. Failure to comply with lawful

terial harm to the health, safety, or welfare of students, the open-enroll-

requests, directives, or other Texas Education Agency (TEA) actions

ment charter school may not receive state funds and may not resume

under subsection (a) of this section constitutes a material charter vio-

operating until a determination is made that:

lation.

(c) Management company cooperation. A management com-

(1) despite initial evidence, the conditions at the school do
not present an imminent danger of material harm to the health, safety,

pany and its employees and agents shall fully cooperate with an action

or welfare of students; or

under subsection (a) of this section. Failure to comply with lawful re-
quests, directives, or other TEA actions under subsection (a) of this
section constitutes a management company breach.

§100.1043. Agency Audits, Monitoring, and Investigations.

(a) Agency authority. The Texas Education Agency (TEA)
may conduct routine audits, monitoring, and other investigations of the
charter school or charter holder to determine compliance with the terms
of the open-enrollment charter, with the terms of federal or state grants,
or as authorized in the Texas Education Code or other law.

(b) Charter holder cooperation. A charter holder and its em-
ployees and agents shall fully cooperate with audits, monitoring, and
investigations under subsection (a) of this section and shall take all ac-
tions necessary to secure the cooperation of a management company.
Failure to comply with lawful requests, directives, or other TEA ac-
tions under subsection (a) of this section constitutes a material charter

(2) the conditions at the school that presented an imminent
danger of material harm to the health, safety, or welfare of students
have been corrected.

(d) Not later than the third business day after the date the com-
missioner acts under subsection (a) of this section to address circum-
stances that present an imminent danger of material harm to the health,
safety, or welfare of students, the commissioner shall provide the char-
ter holder an opportunity for a hearing.

(e) The hearing under this section shall be conducted under the
procedures governing informal review of a preliminary investigative
report specified in Chapter 157, Subchapter EE, Division 1, of this title
(relating to Informal Review).

(f) _An action under subsection (a) of this section to address
circumstances that present an imminent danger of material harm to the

violation.

(c) Management company cooperation. A management com-
pany and its employees and agents shall fully cooperate with audits,
monitoring, and investigations under subsection (a) of this section.

health, safety, or welfare of students remains in effect until a determi-
nation under subsection (e) of this section becomes final.

(1) Ifthe determination is in favor of the charter holder, the
commissioner must cease the action under subsection (a) of this section

Failure to comply with lawful requests, directives, or other TEA actions

immediately and restore all funds to which the charter holder would be

under subsection (a) of this section constitutes a management company

entitled but for such action.

breach.

$100.1045.  Intervention Based on Charter Violations.

(a) The commissioner of education shall temporarily withhold
state funds, suspend the authority of an open-enrollment charter school
to operate, impose any sanction under Texas Education Code, Chapter
39, Subchapter E, and/or take any other reasonable action the com-
missioner determines necessary, if the commissioner determines that a
charter holder:

(1) committed a material violation of the school's charter;

(2) failed to satisfy generally accepted accounting stan-

(2) If the determination is against the charter holder, the
commissioner must initiate adverse action against the charter under
§100.1049 of this title (relating to Revocation and Modification of Gov-
ernance of an Open-Enrollment Charter). The action under subsection
(a) of this section then remains in effect until the final decision under
§100.1049 of this title.

$100.1049.  Revocation and Modification of Governance of an Open-
Enrollment Charter.

(a) Mandatory revocation or reconstitution. Except as pro-
vided by subsection (b) of this section, the commissioner of education

dards of fiscal management; or

(3) failed to comply with this subchapter or another appli-
cable rule or law.

(b) A determination under this section shall be made through
a final investigative report issued by the Texas Education Agency.

(c) The commissioner shall notify the open-enrollment charter
school in writing of the action taken under this section. The notice must
state the legal and factual basis for the action.

§100.1047.  Intervention Based on Health, Safety, or Welfare of Stu-
dents.

(a) The commissioner of education may temporarily withhold

shall either revoke the charter of an open-enrollment charter school or
reconstitute the governing body of the charter holder if the commis-
sioner determines that the charter holder:

(1) committed a material violation of the charter, including
failure to satisfy accountability provisions prescribed by the charter;

(2) failed to satisfy generally accepted accounting stan-
dards of fiscal management;

(3) failed to protect the health, safety, or welfare of the stu-
dents enrolled at the school;

(4) failed to comply with Texas Education Code (TEC),
Chapter 12, Subchapter D, or another applicable law or rule;

state funds, suspend the authority of an open-enrollment charter school
to operate in its entirety or at one or more locations, and/or take any
other reasonable action the commissioner determines necessary to pro-
tect the health, safety, or welfare of students enrolled at the school based
on evidence that conditions at the school present a danger to the health,
safety, or welfare of the students.

(b) The commissioner must notify the charter holder in writing
of the action taken in subsection (a) of this section.

(c) If the commissioner's actions under subsection (a) of this
section relate to circumstances that present an imminent danger of ma-

(5) failed to satisfy the performance framework standards
as set forth in the Charter School Performance Framework Manual es-
tablished under TEC, §12.1181; or

(6) is imminently insolvent as determined by the commis-
sioner in accordance with §100.1051(c) of this title (relating to Stan-
dards to Revoke and Modify the Governance of an Open-Enrollment

Charter).

(b) Mandatory revocation.
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(1) Use of criteria. Notwithstanding §100.1051 of this ti-
tle, the commissioner shall revoke the charter of an open-enrollment

(2) The commissioner may also require the charter holder
board to create a new single purpose organization that is exempt from

charter school if for the three preceding school years:

(A) the charter holder has been assigned an "academi-
cally unacceptable" performance rating under TEC, Chapter 39, Sub-

chapter C;
(B) the charter holder has been assigned a financial ac-

countability performance rating under TEC, Chapter 39, Subchapter D,
indicating financial performance lower than satisfactory; or

(C) the charter holder has been assigned any combina-
tion of an academic performance rating of "academically unacceptable"
under TEC, Chapter 39, Subchapter C, and/or a financial performance
rating lower than satisfactory under TEC, Chapter 39, Subchapter D.
For purposes of determining a combination, a school that earned a fi-
nancial and academic rating as described in subparagraphs (A) and (B)
of this paragraph in the same year will count once.

(2) Use of determinations and data. The following provi-
sions apply to a mandatory revocation under this section.

(A) If a rating or scaled score is not issued during one
or more of the preceding school years, then the term "three preceding
school years" means the most recent three school years during which a

rating was issued.

(B) For purposes of revocation under paragraph (1)(A)
of this subsection, the term "unacceptable performance" means an
academic accountability rating that is unacceptable as defined in
§100.1001(8) of this title (relating to Definitions).

(C) For purposes of revocation under paragraph (1)(B)
of this subsection, the term "financial performance lower than satisfac-
tory "means a financial accountability rating that is lower than satisfac-
tory as defined in §100.1001(9) of this title.

(c) Notice and content of decision to revoke or modify. The
commissioner shall provide written notice to the charter holder of the
commissioner's decision to revoke or modify the governance of a char-
ter. The notice shall include an explanation of the factual and legal
basis for the decision, a description of the legally relevant factors con-
sidered, an explanation of why the result reached is reasonable, and a
description of the procedures to seek a review of the decision.

(d) State Office of Administrative Hearing (SOAH) review of
revocation. A decision by the commissioner to revoke the charter of
an open-enrollment charter school under TEC, §12.115, is subject to
review by the SOAH under an arbitrary and capricious or clearly erro-
neous standard as described by Chapter 157, Subchapter EE, Division
4, of this title (relating to State Office of Administrative Hearings Ar-
bitrary and Capricious or Clearly Erroneous Review).

(e) Reconstitution of governing body of charter holder and/or
creation of a new 501(c)(3) organization. With the exception of re-
vocation actions taken under subsection (b) of this section, the com-
missioner may choose to reconstitute the governing board of a charter
holder and/or require the creation of a new 501(c)(3) organization if
it is determined that the charter holder committed any violation under
subsection (a) of this section.

(1) To reconstitute the board, the commissioner shall ap-
point members to the governing body and shall consider local input
from community members and parents as well as appropriate creden-
tials and expertise for membership, including financial expertise, res-
idency, and educator background. The commissioner may reappoint
current members of the governing body.

taxation under 26 United States Code, §501(c)(3), if the governing
body of a charter holder subject to reconstitution governs enterprises
other than the open-enrollment charter school. The commissioner shall
appoint the members of the governing body of the newly created organ-
ization.

(3) The commissioner may require the charter holder to
surrender the charter to the commissioner for transfer to the newly cre-

ated organization.

(4) A decision by the commissioner to reconstitute the gov-
erning body of the charter of an open-enrollment charter school or to
create a new 501(c)(3) organization under the Internal Revenue Code
of 1986 under TEC, §12.115, is subject to a hearing as described by
Chapter 157, Subchapter EE, Division 2, of this title (relating to Hear-
ing Following Investigation).

$100.1051.  Standards to Revoke and Modify the Governance of an
Open-Enrollment Charter.

(a) Criteria for taking action. The action the commissioner of
education takes under §100.1049(a) of this title (relating to Revocation
and Modification of Governance of an Open-Enrollment Charter) to ei-
ther revoke or modify the governance of a charter shall be based on the
best interest of the charter school's students as it relates to the violation
charged in the notice, the severity of the violation, and any previous
violation the school has committed.

(1) These criteria are not listed in order of importance.
Rather, the commissioner shall assign weight to each criterion as
indicated by the facts of the case presented. For example, serious or
persistent charter violations may warrant revocation or non-renewal
even if the violations benefited or had neutral effect on the students
enrolled in the charter school. The state's interest in legal compliance
is sufficient basis for action.

(2) The "best interest of the charter school's students" is not
a decisional criterion independent of the violation charged in the notice.
Rather, the commissioner shall consider the best interests of students
only as this criterion relates to the violation charged in the notice. For
example, evidence of serious and persistent violations in one area of
performance may not be offset or excused by evidence of benefit to
students in an area of performance that is unrelated to the violation
charged in the notice.

(b) Minimum academic performance required. Continuation
of an open-enrollment charter is contingent on satisfactory academic
performance as measured by the academic accountability ratings and
accreditation statuses assigned under the Texas Education Code (TEC),
Chapter 39, as well as any supplemental accountability requirements
in the open-enrollment charter pursuant to TEC, §12.111(a)(3) and (4).
Such supplemental requirements are in addition to, and may not sup-
plant, satisfactory academic performance as measured by the ratings
assigned under TEC, Chapter 39.

(1) Consideration of campus ratings. The commissioner
shall revoke an open-enrollment charter of a charter holder if all of
the campuses operated under that charter have been closed under TEC,

Chapter 39.
(2) Determination of academic performance. For purposes

of this subsection, required minimum academic performance shall be
determined as follows.

(A) An "unsatisfactory rating" shall mean an academic
accountability rating that is " academically unacceptable" as defined in
§100.1001(8) of this title (relating to Definitions). For any school year,
if the Texas Education Agency (TEA) assigns no district-level ratings
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to open-enrollment charter schools generally, but does assign campus-

ernment Code, Chapter 2001, for requesting agency rulemaking or

level ratings in that year, then unsatisfactory ratings for a majority of the

challenging agency rules.

campuses operated by the charter holder in such year shall constitute
an unsatisfactory rating for the charter holder at the "district" level.

(B) A "satisfactory rating" shall mean an academic

(¢) Minimum financial performance required. Continuation of
an open-enrollment charter is contingent on the charter holder satisfy-
ing generally accepted accounting standards of fiscal management.

accountability rating that is "academically acceptable" as defined in
§100.1001(8) of this title.

(C) Ratings are "consecutive" if they are not separated

(1) Determination. For purposes of this subsection, gener-
ally accepted standards of fiscal management shall be determined as
follows.

by arating period in which TEA assigned accountability ratings to char-
ter schools. For example, TEA did not assign academic accountability
ratings to charter schools for the 2011-2012 school year. Thus, the rat-
ings for the 2010-2011 and 2012-2013 school years are consecutive
both for charter holders registered under the standard accountability

(A) Any of the following constitutes failure to comply
with generally accepted standards of fiscal management.

(i) Payment is made in excess of bonafide compen-
sation agreements. The payment of compensation to an individual in

system as well as charter holders registered under the alternative edu-

excess of the fair market value of the services provided is a serious un-

cation accountability (AEA) system.

(D) If the performance of an applicant for renewal un-
der §100.1037 of this title (relating to Renewal of an Open-Enrollment
Charter) cannot be determined because the applicant's charter school
has not received accountability ratings and/or accreditation statuses for
a sufficient number of years to support a judgment on its student per-
formance:

(i) the commissioner shall make a decision on
student performance under the discretionary review process under

satisfactory financial performance. For purposes of this subsection, the
fair market value of the services rendered shall be based on the individ-
ual's education, experience, prior salary history, the job duties actually
performed, and what a typical person with similar skills, experience,
and job duties would earn.

(ii) Rental or purchase of property is in excess of its
fair market value.

(iii) The charter school received a significant over-
allocation from the Foundation School Program based on data reported

§100.1037(d) of this title; and

(ii) the commissioner's review under this subpara-
graph shall include the charter's annual evaluation under the Charter

by the charter holder.

(iv) The charter school becomes imminently insol-
vent as determined in subparagraph (C) of this paragraph.

School Performance Framework Manual established under TEC,
§12.1181, and the criteria described in §100.1039 of this title (relating
to Standards for Discretionary Renewal).

(E) Ifthe performance of a charter holder cannot be de-

(v) The charter school's financial auditor issues
an adverse opinion regarding the school's financial statements or
the school's financial auditor disclaims an opinion on the financial
statements, and the issue resulting in the adverse or disclaimed opinion

termined because the small numbers of students or the grade levels

involves a significant amount of financial resources that were not prop-

served by the program prevented, limited, or significantly impacted the

erly documented or a material weakness that led to the misallocation

application of TEA's standard ratings and/or accreditation criteria, then

of financial resources.

the commissioner may evaluate substitute data chosen by the commis-
sioner in taking action under this section.

(i) Based on evaluation under this subparagraph, the

(vi) The charter holder exhibits other instances of
fiscal mismanagement, including, but not limited to, the loss of finan-
cial records or a material non-compliance with §109.41 of this title (re-

commissioner shall determine whether the applicant has demonstrated

lating to Financial Accountability System Resource Guide) or related

a history of unsatisfactory academic performance. Any appeal under

supplement resulting in a significant wasting of financial resources.

§100.1049 of this title of a determination under this clause may include
the question whether the campus has had unsatisfactory academic per-
formance.

(ii) Regardless of whether the campus has satisfac-
tory student performance, the commissioner may modify the open-en-
rollment charter to require the charter holder to serve additional stu-
dents or grade levels that will cause the campus to receive academic

(vii) A final investigative report issued by TEA finds
material noncompliance with the standards of this subsection.

(viii) The annual audit report required by TEC,
§44.008, is more than 180 days delinquent.

(ix) _The charter holder's property is subject to a lien,
levy, or other garnishment and that lien, levy, or other garnishment is

ratings and/or statuses in the future.

(F) If'the performance of a charter holder cannot be de-
termined because a high proportion of students served are in prekinder-

not removed within 30 days.

(x) The charter holder is subject to a warrant hold
and that warrant hold is not removed within 30 days.

garten-Grade 2 or another grade for which an assessment instrument
is not administered under TEC, §39.023, then the commissioner may
evaluate the performance of the charter holder.

(3) Finality of ratings.

(A) Any appeal to a specific rating must be brought us-

(xi) The charter holder loses its eligibility to partic-
ipate in child nutrition programs for a period of more than 30 days.

(xii) The charter holder has received an audit con-
taining an adverse or disclaimed opinion, and based on the opinion is
assigned a financial accountability rating that is less than satisfactory.

ing the appeals procedures in the relevant accountability manual, which
includes AEA, adopted under Chapter 97, Subchapter AA, of this title
(relating to Accountability and Performance Monitoring).

(B) Any challenge to a TEA rule, ratings standard, or
process must be brought using the procedures outlined in Texas Gov-

(B) Charter holder financial performance will be evalu-
ated in accordance with the following standards.

(i) _Step transactions. The commissioner may view
the transaction as a whole and may disregard any non-substantive in-
tervening transaction taken to achieve the final results.
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(i) Arm's length transaction. A transaction that is
described in subparagraph (A) of this paragraph that is the result of an

(e) Minimum health and safety performance required. Contin-
uation of an open-enrollment charter is contingent on the charter holder

arm's length transaction between completely unrelated parties is only a

protecting the health, safety, and welfare of the students enrolled at the

serious unsatisfactory financial performance if the transaction resulted

school, as determined by the commissioner under §100.1047 of this

in a significant wasting of financial resources.

(C) For purposes of this section, "imminently in-
solvent" means that the charter holder meets one of the following
standards:

(i) has incurred liabilities in excess of net assets;

(ii) _is unable to pay its debts or financial obligations

title (relating to Intervention Based on Health, Safety, or Welfare of
Students) and this subsection or by an official report issued by a fed-
eral, state, or local authority with jurisdiction to issue the report.

(1) Standard of required performance. The open-enroll-
ment charter authorizing a charter school that fails to protect the health,
safety, or welfare of the students enrolled at its school while on school
property, while at school-related events, or at any time while under the

within 90 days of the date they become due;
(iii) has declared bankruptcy;

(iv) has otherwise sought the protection of bank-

ruptcy laws;

(v) hadalien or warrant hold placed against it by the
Internal Revenue Service;

(vi) had a warrant hold placed against it by the
Teacher Retirement System; or

(vii) has a judgment lien placed against it.

(2) Finality of audits and reports.

(A) Anyreview of a specific audited financial statement
or investigative report must be brought using the procedures provided
in the notice of the statement or report.

(B) Any challenge to a TEA rule, financial standard, or

supervision of school personnel shall be revoked effective immediately.

(2) Determination of performance. For purposes of this
subsection, required minimum health and safety performance shall be
determined as follows.

(A) A final investigative report issued by TEA is admis-
sible to prove whether the charter holder failed to protect the health,
safety, or welfare of the students enrolled at its school.

(B) An official report issued by a federal, state, or local
authority acting within its jurisdiction, as well as hearsay evidence and
telephone testimony offered by officials from such authority, are ad-
missible to prove whether the charter holder failed to protect the health,
safety, or welfare of the students enrolled at its school.

(C) Documents and testimony considered by the com-
missioner in making a determination under §100.1047 of this title are
admissible to prove whether the charter holder failed to protect the
health, safety, or welfare of the students enrolled at its school.

audit procedure must be brought using the procedures outlined in Texas
Government Code, Chapter 2001, for requesting agency rulemaking or
challenging agency rules.

(d) Minimum compliance performance required. Continua-
tion of an open-enrollment charter is contingent on the charter holder's
compliance with TEC, Chapter 12, Subchapter D; federal and state laws
and rules; financial accountability standards, including student atten-
dance accounting and grant requirements; and data integrity standards

(3) Finality of health and safety reports.

(A) Any appeal to a specific official report issued by a
federal, state, or local authority acting within its jurisdiction must be
brought using the procedures provided in law for the review of such
findings.

(B) Any challenge to a TEA rule or compliance stan-
dard must be brought using the procedures outlined in Texas Govern-

as demonstrated by monitoring reports under TEC, §7.028, final inves-

ment Code, Chapter 2001, for requesting agency rulemaking or chal-

tigative reports issued by TEA, and other evidence.

(1) Standard of required performance. The open-enroll-
ment charter authorizing a charter school that has unsatisfactory com-

lenging agency rules.

(f) Minimum charter contract performance required. Continu-
ation of an open-enrollment charter is contingent on the charter holder's

pliance performance for three consecutive school years will be revoked.

implementation of and compliance with the terms of its open-enroll-

(2) Determination of performance. For purposes of this
subsection, required minimum compliance performance shall be deter-
mined as follows. A charter holder's compliance with TEC, Chapter 12,

ment charter as defined by §100.1001(21) of this title.

(1) Standard of required performance. The open-enroll-
ment charter authorizing a charter school that commits a material vio-

Subchapter D; federal and state laws and rules; financial accountability

lation of its open-enrollment charter shall be revoked.

standards, including student attendance accounting and grant require-
ments; or data integrity standards may be determined by applying the
applicable standards to the facts as found by TEA monitoring reports
under TEC, §7.028, or final investigative reports issued by TEA. Such
reports establish non-compliance if the facts found therein are not in
compliance with the standards set forth in this subsection. Other evi-

(2) Determination of performance. For purposes of this
subsection, required minimum charter performance shall be deter-
mined as follows.

(A) A charter holder's compliance with its open-enroll-
ment charter may be determined by applying the charter terms to the

dence may be considered.

(3) Finality of compliance reports.

(A) Any review of a specific monitoring report or in-

facts as found by TEA monitoring reports under TEC, §7.028, or final
investigative reports issued by TEA. Such reports establish non-com-
pliance if the facts found therein are not in compliance with these terms.
Other evidence may be considered.

vestigative report must be brought using the procedures described in
the notice of the report.

(B) Any challenge to a TEA rule or compliance stan-

(B) A violation of the contract for charter, request for
applications (RFA), or other document approved by the State Board
of Education (SBOE) or of a condition, amendment, modification, or

dard must be brought using the procedures outlined in Texas Govern-

revision of a charter approved by the commissioner is material if it di-

ment Code, Chapter 2001, for requesting agency rulemaking or chal-

rectly violates the purpose of the contract, the RFA, or other documents

lenging agency rules.
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approved by the SBOE or a condition, amendment, modification, or re-
vision of the contract.

(C) An open-enrollment charter as defined by
§100.1001(21) of this title includes all applicable state and federal
laws, rules, and regulations. A violation of such laws, rules, or
regulations may be considered both under this subsection and under
subsections (b)-(e) of this section, as appropriate.

(3) Finality of charter violation reports. Any review of a
specific investigative report must be brought using the procedures set
forth in the notice of the report.

(g) Performance frameworks. Continuation of an open-enroll-
ment charter is contingent upon the charter holder's satisfaction of stan-
dards set forth in the Charter School Performance Framework Manual
established under TEC, §12.1181.

$100.1053.  Management of Charter Campus(es) Following Revoca-
tion, Surrender, or Expiration.

Upon revocation, surrender, or expiration of a charter, the commis-
sioner of education or the commissioner's designee may:

(1) assign one or more campuses to a consenting charter
holder that meets the minimum qualifications for a campus expansion
amendment approval as designated in §100.1035 of this title (relating
to Charter Amendment); or

(2) provide for the management of the day-to-day opera-
tions of the campus(es) until alternative arrangements have been made.

§100.1055.  Eligible Entity; Change in Status or Revocation.

(a) A charter holder shall take and refrain from all acts neces-
sary to maintain its status as an "eligible entity" within the meaning of
Texas Education Code, §12.101(a), and shall notify the commissioner
of education immediately in writing of any change in such status.

(b) If a charter holder's exemption from taxation under 26
United States Code, §501(c)(3), is ever revoked by action of the
Internal Revenue Service, for any reason, the charter shall be null and
void and shall return to the commissioner without any further action
on the part of the commissioner.

(c) Failure to act in accordance with subsections (a) and (b) of
this section shall not only affect eligibility for state funding as outlined
in §100.1061(d)(1) of this title (relating to State Funding), it will also
constitute a material violation of the charter contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.
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Director, Rulemaking

Texas Education Agency
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DIVISION 4. [PROPERTY OF OPEN-
ENROLEMENT] CHARTER SCHOOL FUNDING
AND FINANCIAL OPERATIONS [SCHOOLS]

19 TAC §§100.1061, 100.1063, 100.1065, 100.1067,
100.1069, 100.1071, 100.1073, 100.1075, 100.1077, 100.1079

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enrollment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1061. State Funding.
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(a) Funding formula elements. A charter school is entitled to

requested refund. Failure to comply with a request for refund under this

funding from both tiers of the Foundation School Program (FSP) in

subsection is a material charter violation and a management company

accordance with the funding formulas for school districts pursuant to

breach. Funds allocated for student attendance in a program affected

Texas Education Code (TEC), Chapter 42.

(1) Tier I program allocations are determined by substitut-
ing the statewide average adjusted allotment in place of the district's
calculated adjusted allotment. The state average adjusted allotment

by an unapproved expansion under subsection (d)(1) of this section are
overallocated within the meaning of this subsection.

(2) If the charter holder fails to make the requested refund,
TEA may recover the overallocation by any means permitted by law,

takes into account the cost of education index and the small, mid-size,

including, but not limited to, the process set forth in TEC, §42.258.

and sparsity adjustments specified in TEC, §§42.102, 42.103, 42.104,
and 42.105. The state average adjusted allotment is computed by aver-
aging the adjusted allotment for each independent school district (ISD)
in the state for the relevant school year.

(2) Anallocation for the guaranteed yield allotment for Tier
II of the FSP is determined by substituting a statewide average enrich-
ment tax rate in place of the district's calculated enrichment tax rate

(3) Notwithstanding paragraph (2) of this subsection, TEA
may not garnish or otherwise recover funds actually paid to and re-
ceived by a charter holder under TEC, §12.106, if:

(A) the basis of the garnishment or recovery is that:

(i) _the number of students enrolled in the school dur-
ing a school year exceeded the student enrollment described by the

(DTR) pursuant to TEC, §42.302. The state average tax rate is com-

school's charter during that period; and

puted by averaging the DTR for each component of Tier II for each
ISD in the state for the relevant school year.

(b) Implementation schedule. The formula elements described

(ii) the school received the funds under TEC,
§12.106, based on an accurate report of the school's actual student
enrollment; and

in subsection (a) of this section will take effect for charter schools that
begin operation in the 2001-2002 school year or later. Charter schools
that report attendance that occurs prior to September 2, 2001, are con-
sidered to be in operation on September 1, 2001, and will be funded as
described in House Bill 6, Section 40(b), 77th Texas Legislature, 2001.

(B) the school used all funds received under TEC,
§12.106, to provide education services to students and:

(i) submits to the commissioner a timely request to
revise the maximum student enrollment described by the school's char-

Charter schools that report no attendance that occurs prior to Septem-

ter and the commissioner does not notify the school in writing of an

ber 2, 2001, are considered to begin operation in the 2001-2002 school

objection to the proposed revision before the 90th day after the date on

year or later and will be funded according to subsection (a) of this sec-

which the commissioner received the request, provided that the num-

tion and TEC, §12.106.

(c) Tuition and fees. The governing board of the charter school
shall adopt policies that clearly outline allowable and unallowable fees
subject to requirements of TEC, §11.158 (a) and (b). A charter school

ber of students enrolled at the school does not exceed the enrollment
described by the school's request; or

(ii) exceeds the maximum student enrollment de-
scribed by the school's charter only because a court mandated that a

shall not charge tuition and shall not charge a fee except:

(1) a charter school may charge a fee listed in TEC,
§11.158(a), and shall not charge any fee prohibited under TEC,

specific child enroll in that school.

(4) Nothing in paragraph (3) of this subsection requires the
agency to fund activities that are ineligible for state funding under sub-

§11.158(b);
(2) if authorized under §100.1201(6) of this title (relating

section (d)(1) of this section.
§100.1063.  Status and Use of State Funds, Depository Contract.

to Voluntary Participation in State Programs), a charter holder may
charge tuition for certain prekindergarten classes in compliance with
TEC, §29.1531 and §29.1532; and

(3) acharter school shall accept tuition for students holding

(a) Status and use of state funds.

(1) State funds received by a charter holder are public funds
for all purposes under state law and may be used only for a purpose
for which a school district may use local funds under Texas Education

certain student visas as described in TEC, §25.0031(a).

(d) Eligibility for state funding. A charter holder is not eligible
to receive state funds, including grant funds, prior to execution of its
contract by the charter holder or charter school board chair and the
commissioner of education.

(1) If a charter holder, before or without approval of an
amendment under §100.1035 of this title (relating to Charter Amend-
ment), extends the grade levels it serves, adds or changes the address
of a campus, facility, or site, or exceeds its maximum allowable enroll-
ment, then the charter holder is not eligible to receive state funds for
the activities of the unapproved amendment of its charter school oper-
ations.

(2) A former charter holder is not eligible to receive state

funds.

(e) Return of overallocated funds.

(1) Within 30 days of receiving notice of an overallocation

Code (TEC), §45.105(c). Any other use or application of such funds
constitutes misuse and misapplication of public funds and is subject
to the civil and criminal laws governing misuse or misapplication of

Texas public funds.

(2) State funds received by a charter holder are held by
the charter holder in trust for the benefit of the students of the char-
ter school. In their use of public funds, the governing body of a charter
holder, and the governing body and officers of a charter school, shall
be held to the standard of care and fiduciary duties that a trustee owes
a beneficiary under Texas law.

(3) A charter school shall accept tuition for students hold-
ing certain student visas as described in TEC, §25.0031(a).

(b) Depository contract. Pending their use, state funds re-
ceived by a charter holder must be deposited into a bank with which the
charter holder has entered into a depository contract. Each year within
the period prescribed by §100.1111 of this title (relating to Annual
Report on Open-Enrollment Charter Governance) for filing articles of

and a request for refund under TEC, §42.258, a charter holder shall

incorporation, the charter holder must file a copy of the depository

transmit to the Texas Education Agency (TEA) an amount equal to the

contract with the Texas Education Agency division responsible for
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school financial audits; however, if there has been no change since the
last filing, the charter holder may file a statement to this effect in lieu

(A) the investment of all funds, or funds under the en-
tity's control, over which the officer had responsibility rather than a

of a copy of the depository contract.

(1) State funds received by a charter holder must be de-
posited into an account owned and controlled exclusively by the charter

consideration as to the prudence of a single investment; and

(B) whether the investment decision was consistent
with the written investment policy of the entity.

holder pending their use. Once properly deposited, the charter holder
may immediately use the funds for any purpose described in subsec-
tion (a)(1) of this section, subject to the standard of care and fiduciary
duties described in subsection (a)(2) of this section.

(2) A "bank" is defined by TEC, §45.201. Although the
term excludes a bank the deposits of which are not insured by the Fed-
eral Deposit Insurance Corporation (FDIC), deposits exceeding FDIC-
insured amounts need not be collateralized for the institution to consti-
tute a "bank" under this subsection.

(3) Notwithstanding this subsection, if required by a con-
tract executed prior to September 1, 2001, state funds may be deposited
into an account managed by a bond trustee acting on behalf of a charter
holder for the sole purpose of complying with debt service obligations
of the charter holder on a bond issued under TEC, Chapter 53.

$100.1065.  Investment of State Funds.

(a) This section applies to a charter holder unless alternative

§100.1067. Accounting for State and Federal Funds.

(a) Fiscal year. A charter holder shall adopt a fiscal year con-
sistent with Texas Education Code (TEC), §44.0011.

(b) Financial accounting. A charter holder shall comply fully
with:

(1) Generally Accepted Accounting Principles;

(2) the Financial Accountability System Resource Guide,
as adopted by reference in §109.41 of this title (relating to Financial
Accountability System Resource Guide);

(3) the federal standards for financial management sys-
tems, 34 Code of Federal Regulations, §80.20, Office of Management
and Budget Circular A-87, and/or other applicable federal standards;
and

(4) the financial accountability rating system (Financial In-
tegrity Rating System of Texas for charter schools) specified in Chap-

requirements for investing state funds have been approved by the com-

ter 109, Subchapter AA, of this title (relating to Commissioner's Rules

missioner of education under §100.1079 of this title (relating to Op-

Concerning Financial Accountability).

tional Open-Enrollment Charter Provisions for Contracting and Pur-
chasing), and the open-enrollment charter has been amended by the
commissioner to adopt the approved procedures.

(b) A charter holder shall invest state funds in accordance with

(c) Annual audit. A charter holder shall at its own expense
have the financial and programmatic operations of the charter school
audited annually by a certified public accountant licensed by the Texas
State Board of Public Accountancy and registered as a provider of pub-

Texas Government Code, §§2256.009-2256.016.

(1) A requirement in those sections that applies to a school
district or the board of trustees of a school district applies to a charter

lic accounting services.

(1) The charter holder shall file a copy of the annual audit
report, approved by a charter holder, with the Texas Education Agency

school, the governing body of a charter holder, or the governing body

(TEA) division responsible for school financial audits not later than the

of a charter school.

(2) State funds invested by a charter holder shall be main-
tained in a discrete charter investment account, separate and distinct

deadline specified by TEC, §44.008.

(2) The audit must comply with Generally Accepted Au-
diting Standards and must include an audit of the accuracy of the fiscal

from the operating accounts for the charter school and separate and

information provided by the charter school through the Public Educa-

distinct from any investment accounts related to non-charter activities.

tion Information Management System.

(3) A charter holder shall invest state funds in accordance
with any applicable provision or covenant contained in a debt instru-

(3) Financial statements in the audit must comply with
Government Auditing Standards and the Office of Management and

ment, bond indenture, or similar agreement.

(4) Nothing in this subsection shall authorize the invest-
ment of state or federal grant funds, unless investment of such funds is

Budget Circular A-133 or its successor.

(d) Attendance accounting. A charter holder shall comply
with the Student Attendance Accounting Handbook, as adopted by

expressly authorized under the terms of the grant.

(c) Investment of state funds shall be made with judgment and
care, under prevailing circumstances, that a person of prudence, dis-
cretion, and intelligence would exercise in the management of the per-
son's own affairs, not for speculation, but for investment, considering
the probable safety of capital and the probable income to be derived.

(1) Investment of state funds shall be governed by the fol-
lowing investment objectives, in order of priority:

(A) preservation and safety of principal;
(B) liquidity; and
(C) yield.

(2) In determining whether a charter holder, or its em-

reference in §129.1025 of this title (relating to Adoption by Reference:
Student Attendance Accounting Handbook); TEC, §25.002; and
Chapter 129 of this title (relating to Student Attendance), except that a
charter school shall report its actual student attendance data to TEA at
six-week intervals or as directed by TEA.

(e) Non-charter activities. A charter holder shall keep sep-
arate and distinct accounting, auditing, budgeting, reporting, and
recordkeeping systems for the management and operation of the
charter school.

(1) Any business activities of a charter holder not directly
related to the management and operation of the program described in
the open-enrollment charter shall be kept in separate and distinct ac-
counting, auditing, budgeting, reporting, and recordkeeping systems
from those recording the business activities of the charter school.

ployee or agent, has exercised prudence with respect to an investment
decision respecting state funds, the determination shall be made taking
into consideration:

(2) Any commingling of charter and non-charter business
in the accounting, auditing, budgeting, reporting, and recordkeeping
systems of the charter school shall be a material charter violation.
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(f) Interested transactions. A charter holder shall comply with

or any other charter schools or network in another state operated by the

Local Government Code, Chapter 171, in the manner provided by the

same charter management company or under the same charter school

conflict of interest provisions described in §§100.1143-100.1151 of

network brand-identity by license, other written agreement or other-

this title (relating to Conflicts of Interest and Board Member Compen-

wise;

sation; Exception; General Conflict of Interest Provisions; Conflicts
Requiring Affidavit and Abstention from Voting; Conflicts Requiring
Separate Vote on Budget; and Acting as Surety and Other Conflicts;
Criminal Penalties). In addition, the following shall be discretely and
clearly recorded in the accounting, auditing, budgeting, reporting, and
recordkeeping systems for the management and operation of the char-
ter school:

(1) financial transactions between the charter school and
the non-charter activities of the charter holder;

(2) financial transactions between the charter school and an
officer or employee of the charter holder or the charter school;

(3) financial transactions between the charter school and

(3) an open-enrollment charter school's board members,
administrators, or officers or a person related to a board member,
administrator, or officer within the third degree of consanguinity or
affinity, as determined under Texas Government Code, Chapter 573; or

(4) any other disqualified person, as that term is defined by
26 United States Code, §4958(f), including:

(A) any person who was, at any time during the 5-year
period ending on the date of such transaction, in a position to exer-
cise substantial influence over the affairs of the organization, such as
a voting member of the governing body, a person who has ultimate re-
sponsibility for implementing the decisions of the governing body or
for supervising the management, administration, or operation of the or-

a member of the governing body of the charter holder or the charter

ganization, or a person who has ultimate responsibility for managing

school;

(4) financial transactions between the charter school and a
management company charged with managing the finances of a charter

the finances of the organization;

(B) a member of the family of an individual described
in subparagraph (A) of this paragraph; or

school; and

(5) financial transactions between the charter school and
any other person or entity in a position of influence over the charter
holder or the charter school.

(g) Position of influence. A person or entity is in a position

(C) a35% controlled entity.

(b) Related party property transactions. A charter holder shall
notify the commissioner of education that it intends to enter into a prop-
erty transaction with a related party as defined by subsection (a) of this
section and §100.1001 of this title.

of influence over the charter holder or the charter school, within the
meaning of subsection (f)(5) of this section, if:

(1) the charter holder or charter school is a subsidiary of or

(1) The charter holder shall provide such notice to the com-
missioner through the Texas Education Agency division responsible for
charter schools no later than 10 days prior to the transaction.

shares governing body members, officers, or employees with another
organization and:

(A) the person or entity is a shareholder, partner, admin-

(2) _If the amount of the transaction exceeds $5,000, upon
request and by a date specified by the commissioner, the charter holder
shall provide an appraisal from a certified appraiser to TEA.

istrator, official, or employee of the other organization; or

(B) the person or entity by any other means participates

(c) Other related party transactions. All other related party
transactions shall be reported in the annual audit as required by

in the business decisions of the affiliate or parent organization; or

(2) arelative of the person is in a position of influence over
the charter holder or the charter school under this section, within the

§100.1067(f) of this title (related to Accounting for State and Federal
Funds).

§100.1071.

Disclosure of Campaign Contributions.

third degree by consanguinity or affinity, as determined under Texas
Government Code, §§573.021-573.025, and §100.1135 of this title (re-
lating to Relationships By Consanguinity or By Affinity).

§100.1069. Disclosure of Related Party Transactions.

(a) Related parties defined. A related party is such a party as
defined in §100.1001 of this title (relating to Definitions) or identified
as at least one of the following:

(1) afounder or current or former board member, adminis-
trator, or officer who meets the criteria in the following subparagraphs.
For purposes of this paragraph, a person is a former board member, ad-
ministrator, or officer if the person served in that capacity within one

(a) The governing body of a charter holder shall adopt poli-
cies implementing the disclosure requirements of State Board of Ed-
ucation Operating Rule, §4.3 (Disclosure of Campaign Contributions
and Gifts), or its successor, and shall insure compliance by:

(1) the members of the governing body of the charter
holder and charter school;

(2) the employees and agents of the charter holder and char-
ter school; and

(3) any management company under contract with the
charter holder or charter school.

year of the date on which a financial transaction between the charter
holder and a related party occurred:

(A) a board member, administrator, or officer of an

(b) The governing body of a charter holder shall insure that no
state funds are expended by the charter holder, the charter school, or its
management company for any political advertising within the meaning

open-enrollment charter school; or

(B) related within the third degree of consanguinity or
affinity, as determined under Texas Government Code, Chapter 573, to

of Texas Election Code, §251.001(16), as interpreted by the advisory
opinions of the Texas Ethics Commission.

§100.1073.  Disclosure of Financial Information.

a board member, administrator, or officer of an open-enrollment charter
school;

(2) a charter holder's related organizations, joint ventures,
and jointly governed organizations, including a management company

The governing board of an open-enrollment charter school shall contin-
uously post on the school's internet website the following information:
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(1) the salary of the school's superintendent or, as applica-

statement expressly adopting the provisions of Texas Education Code

ble, the administrator serving as the educational leader and chief exec-

(TEC), Chapter 44, Subchapter B, as the charter holder's process for

utive officer; and

(2) the school's annual financial statement.

$100.1075.  Audit by Commissioner; Records in the Possession of a

awarding a contract for the construction, repair, or renovation of a
structure, road, highway, or other improvement or addition to real prop-
erty. If such a statement is included in the open-enrollment charter,
then the provisions of TEC, Chapter 44, Subchapter B, control in lieu

Management Company.
(a) Commissioner authority. To the extent consistent with sub-

0f §100.1101 of this title. Nothing in this section shall require a charter
holder to comply with TEC, Chapter 44, Subchapter B, except when

section (b) of this section, the commissioner of education may audit the

awarding a contract for the construction, repair, or renovation of a

records of:
(1) a charter school;
(2) a charter holder; or

(3) amanagement company that has provided management
services to a charter school or a charter holder.

(b) Scope of audit.

(1) An audit under subsection (a) of this section must be
limited to matters directly related to the management or operation of
a charter school, including the allocation of costs shared between the
charter school and any non-charter business activity. The audit may
examine any financial or administrative records related to the charter
school that are in the possession of a management company or a former
management company, including records related to the allocation of
shared costs.

(2) Unless the commissioner has specific cause to conduct
an additional audit, the commissioner may not conduct more than one
on-site audit under this section during any fiscal year, including any
financial and administrative records. For purposes of this subsection,
an audit of a charter holder or management company associated with a
charter school is not considered an audit of the school.

(c) Charter holder cooperation. A charter holder and its em-
ployees and agents shall fully cooperate with an audit under subsection
(a) of this section and shall take all actions necessary to secure the co-
operation of a management company. Failure to comply timely with
a request for access to records or other cooperation from the charter
holder constitutes a material charter violation.

(d) Management company cooperation. A management com-
pany and its employees and agents shall fully cooperate with an audit
under subsection (a) of this section. Failure to timely comply with a
request for access to records or other cooperation from the manage-
ment company constitutes a management company breach, which may
result in the commissioner taking action to prohibit, deny renewal of,
suspend, or revoke the management contract as provided in Texas Ed-
ucation Code, §12.126.

§100.1077.  Final Audit Upon Revocation, Surrender, or Closure of
an Open-Enrollment Charter.

(a) Upon closure of a charter, the charter holder governing
board must at their expense conduct a final audit.

(b) The commissioner of education will assign a conservator
to oversee the winding down of charter operations, protection of school
assets, and recovery of any overallocation of state funds.

(c) Revocation, surrender, or closure of a charter does not ter-
minate the authority of the commissioner over the charter holder to
ensure compliance of this section or applicable laws.

§100.1079.  Optional Open-Enrollment Charter Provisions for Con-
tracting and Purchasing.

Improvements to real property. Section 100.1101 of this title (relat-
ing to Improvements to Real Property) applies to a charter holder un-
less the charter holder amends its open-enrollment charter to include a

structure, road, highway, or other improvement or addition to real prop-
erty.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400949

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497
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DIVISION 5. PROPERTY OF OPEN-
ENROLLMENT CHARTER SCHOOLS [SCHOOL
GOVERNANCE]

19 TAC §§100.1091, 100.1093, 100.1095, 100.1097,
100.1099, 100.1101

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enrollment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enrollment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
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commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

§100.1091.  Use of Public Property by a Charter Holder.

(a) Public property. An interest in real estate or personal prop-
erty acquired, improved, or maintained using state funds that were re-
ceived by the charter holder on or after September 1, 2001, is public
property for all purposes under state law. The date on which the prop-
erty was acquired, improved, or maintained is not determinative. An
interest in real estate acquired, improved, or maintained using state
funds that were received by the charter holder before September 1,
2001, is public property only to the extent specified by §100.1093 of
this title (relating to Property Acquired with State Funds Received Be-
fore September 1, 2001--Special Rules). Where the property is ac-
quired with federal funds, federal law may preempt this section in

whole or part.

(b) Fiduciary duty respecting public property. Public property
is held by the charter holder in trust for the benefit of the students of
the charter school. With respect to the public property they manage, the
members of the governing body of a charter holder, and the members of
the governing body and officers of a charter school, are trustees under
Texas law; and the students enrolled in the school are beneficiaries of
a trust. Each trustee shall be held to the standard of care and fiduciary
duties that a trustee owes the beneficiary of a trust under Texas law.

(c) Use of public property. Public property may be used only
for a purpose for which a school district may use school district prop-
erty and only to implement a program that is described in the open-en-
rollment charter and is consistent with Texas Education Code (TEC),

§12.107.

(1) Any use or application of public property for a purpose
other than implementing a program that is described in the open-enroll-
ment charter and is consistent with TEC, §12.107, constitutes misuse
and misapplication of such property, and is subject to Texas law gov-
erning misuse or misapplication of public property.

(2) The governing body of a charter holder shall adopt and
enforce local policies governing the use and application of public prop-
erty by its employees, agents, contractors, and management companies.
The policies shall prohibit the use or application of public property for
any purpose, but a program described in the open-enrollment charter,
except that the policies may authorize charter holder employees to use
local telephone service, cellular phones, electronic mail, Internet con-
nections, and similar public property for incidental personal use, if the

policies:

(A) donotresult in any direct cost paid with state funds,
or the charter holder is reimbursed for any direct cost incurred;

(B) do not impede charter school functions;

(C) do not authorize incidental personal use of public
property for private commercial purposes; and

(D) authorize only incidental amounts of employee
time--time periods comparable to reasonable coffee breaks during the
day--for personal matters.

(3) The governing body of a charter holder shall by sepa-
rate vote approve any joint use of real property for charter and non-
charter activities. In the minutes of the vote approving the joint use,
the governing body of a charter holder shall set forth the methodology
used to allocate shared costs and the percentage allocation basis be-
tween charter and non-charter activities.

(4) The members of the governing body of a charter holder,
and the members of the governing body and officers of a charter school,
shall authorize all uses and applications of the public property under
their control, and shall not authorize any use or application that is in-
consistent with the policy required by paragraph (2) of this subsection.

(5) If, pursuant to TEC, §12.111(9), the daily management
of public property is delegated to any person, including a management
company, the members of the governing body of the charter holder, and
the members of the governing body and officers of the charter school,
shall remain fully responsible to authorize all uses and applications of
public property and enforce the policy required by paragraph (2) of this
subsection.

(6) Nothing in this section prevents a charter holder from
authorizing the use of'its public property by a contractor for the purpose
of providing goods or services under the contract, if such use is an
express contract term, factored into the price of the contract, and the
contract is duly authorized by the governing body of the charter holder
under this section.

(d) Ownership of public property. Public property is owned by
the charter holder, regardless of the funds used to acquire it. Subject
to the requirements of §100.1095 of this title (relating to Possession
and Control of the Public Property of a Former Charter Holder) and
this section, a charter holder retains all title to the property, exercises
complete control over the property, and is entitled to all use and benefit

from the property.

(e) Public property mixed with private property. Property ac-
quired, improved, or maintained partly using state funds and partly us-
ing other funds is mixed public and private property, and is subject to
all requirements of this section.

(f)  Accounting for public property. Each charter holder shall
include in its annual audit report an exhibit identifying the fixed assets
of the charter holder and the ownership interest of all parties for all real
estate and capitalized personal property presently held by the charter
holder or acquired, improved, or maintained by the charter holder dur-
ing the term of the open-enrollment charter.
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(1) Pursuant to the requirements in §109.41 of this title (re-

filed with the Texas Education Agency (TEA) or as revised pursuant

lating to Financial Accountability System Resource Guide), the annual

to subsection (b) of this section. At any time, the commissioner may

audit report must separately disclose the cost basis and accumulated

appoint a board of managers to transfer the property or may direct the

depreciation of all public property as determined by this division, and

governing board of the charter holder to transfer the property. The com-

all other property held, acquired, improved, or maintained by the char-

missioner may transfer or direct the transfer of property to any public

ter holder.

(2) Alternatively, the charter holder may omit the exhibit
required by paragraph (1) of this subsection and substitute a state-
ment, in accordance with the requirements in §109.41 of this title, that
all property acquired, improved, or maintained during the term of the
open-enrollment charter, and all property presently held by the charter

school if the commissioner determines that the transfer is in the best
interest of students. For purposes of this section, references to a char-
ter holder refers to both an organization that currently holds a charter
contract and an organization that formerly held a charter contract.

(b) Disposition of property--defective audit. If the annual au-
dit reports filed by a former charter holder are not in substantial compli-

holder, is public property under this division.

(3) All property held, acquired, improved, or maintained
by the charter holder is subject to this subsection regardless of whether
it is public or private property.

§100.1093.  Property Acquired with State Funds Received Before

ance with §100.1091(f) of this title (relating to Use of Public Property
by a Charter Holder), the commissioner shall use such legal process as
may be available under Texas law to take possession and assume con-
trol of all property of the former charter holder and, using such legal
process, supervise the disposition of such property in accordance with
law. The commissioner may transfer or direct the transfer of property

September 1, 2001--Special Rules.
(a) Non-public property.

(1) An interest in personal property acquired, improved,
and maintained solely using state funds that were received by the char-
ter holder before September 1, 2001, is non-public property. If any part
of the state funds used were received on or after September 1, 2001,
then subsection (b) of this section applies to that property.

(2) Aninterest in real estate acquired, improved, and main-
tained using less than 50% state funds is non-public property if all state
funds used were received before September 1, 2001. If any part of the
state funds used were received on or after September 1, 2001, then sub-
section (b) of this section applies to that property.

(3) Non-public property under this section is exempt from
§100.1091 and §100.1095 of this title (relating to Use of Public Prop-
erty by a Charter Holder and Possession and Control of the Public Prop-
erty of a Former Charter Holder). However, non-public property under
this section must be included in the exhibit required by §100.1091(f)
of this title.

(b) Public property.

(1) An interest in real estate acquired, improved, or main-
tained using 50% or more state funds is public property, even if all the
state funds used were received by the charter holder before September
1, 2001.

(2) An interest in real estate acquired, improved, or main-
tained partly using state funds received on or after September 1, 2001,
and partly using state funds received before September 1, 2001, is pub-
lic property.

(3) Aninterest in personal property acquired, improved, or
maintained partly using state funds received on or after September 1,
2001, and partly using state funds received before September 1, 2001,

is public property.

(4) Public property under this section is subject to
§100.1091 of this title.

(5) Public property under this section is subject to
§100.1095 of this title only to the extent it was acquired, improved, or
maintained using state funds received on or after September 1, 2001.

$§100.1095.  Possession and Control of the Public Property of a For-
mer Charter Holder.

(a) Disposition of audited property. The commissioner of ed-
ucation shall take possession, assume control, and supervise the dis-
position of the public property disclosed by the annual audit report as

to any public school if the commissioner determines that the transfer is
in the best interest of students.

(1) Atany time, the commissioner may determine whether
the exhibits to the annual audit reports filed by a former charter holder
substantially comply with §100.1091(f) of this title.

(2) At the commissioner's sole discretion, the commis-
sioner may cure any defects in the annual audit reports by reviewing
the audit reports and reclassifying the transactions and restating the
financial statements or by securing, at the former charter holder's
expense, such professional services as may be required to create and/or
audit the necessary exhibits to the annual audit reports.

(3) The commissioner may, at the commissioner's sole dis-
cretion, take possession, assume control, and supervise the disposition
of the public property disclosed by those exhibits as provided by sub-
section (c) of this section.

(c) Method of disposition of property. The commissioner may
take possession, assume control, and supervise the disposition of prop-
erty by taking one or more of the following actions.

(1) For real property purchased with funds received under
the Texas Education Code (TEC), §12.106, the commissioner shall di-
rect the charter holder to dispose of the property through one of the

following methods.
(A) The charter holder may retain or sell the property

and provide reimbursement to the state. The following provisions ap-
ply to a charter holder that retains or sells the property.

(i) The charter holder must notify the commissioner
more than 30 calendar days prior to the last day of instruction that the
charter holder intends to reimburse the state for its interest in the prop-
erty and specify whether the charter holder intends to retain or sell the

real property.

(i) The charter holder must provide the commis-
sioner a written assurance that the charter holder will comply with the
requirements of TEC, §12.1284.

(iii) _ The charter holder must obtain the written con-
sent of the commissioner.

(iv) The charter holder must file an affidavit in the
real property records of the county in which the real property is located
disclosing the state interest in the property at least 30 calendar days
prior to the last day of instruction.

(v) Not later than 30 calendar days after the charter
school's last day of operation, the charter holder must deposit with the
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Texas Comptroller of Public Accounts an amount equal to 110% of the

property as ordered by the commissioner. The commissioner may ex-

estimated state reimbursement for the property as directed by the com-

tend this deadline upon request of the charter holder.

missioner, which TEA will calculate by taking the fair-market value of
the property as determined by an appraisal approved by the commis-
sioner, subtracting the principal amount of any debt described by TEC,
§12.128(e), and multiplying that result by a fraction for which the nu-
merator is the funds received under TEC, §12.106, used to purchase

(ix) The following provisions apply if the charter
holder sells the property.

(I) The property must be sold for at least fair-
market value, as determined under this section.

the property and the denominator is the funds received under TEC,
§12.106, plus any non-state funds used to purchase the property. If
an appraisal cannot be obtained in 30 calendar days, the charter holder
may request that the commissioner grant an extension.

(vi) The charter holder must prepare and submit a
final audit under TEC, §44.008. This audit must be filed by the deadline
specified in TEC, §44.008, and must disclose:

(1) the total amount of funds received under TEC,

(II) The property must be sold and fully closed
no later than one year after the last day of instruction.

(11I) _1If the property is sold prior to the comple-
tion of the final audit report under TEC, §44.008, for an amount greater
than the fair-market value used to determine the estimated state reim-
bursement amount, the charter holder shall deposit with the comptroller
an amount equal to the difference between the estimated fair-market
value and the sales price multiplied by the percentage of state funds

§12.106, that were used to purchase each separate item of real property

used to purchase the property based on the most recent audit pursuant

to be retained or sold by the charter holder;

(1I) the total amount of federal funds that were
used to purchase each separate item of real property to be retained or

to TEC, §44.008.

(1V)  After the property has been sold and the fi-
nal audit report, pursuant to TEC, §44.008, has been filed, TEA shall

sold by the former charter holder; and

(Il1) the total amount of state, federal, or any
other private funds that were used to purchase the property to be

calculate the final state reimbursement amount.

(V) _The final state reimbursement amount is cal-
culated by taking the final gross sales price of the property less the re-

retained or sold by the former charter holder.

(vii) The charter holder shall timely make all re-
quired payments relating to the property, including note payments;
shall maintain the premises; and shall maintain full insurance coverage
as determined by the commissioner until the state has received its full
reimbursement and released its claim to the property.

(viii) The following provisions apply if the charter
holder elects to retain the property.

(1) After the final annual audit report is filed,

maining principal amount of any debt described by TEC, §12.128(e),
that was incurred prior to the charter school's cessation of operations
and multiplying that amount by a fraction for which the numerator is
the funds received under TEC, §12.106, used to purchase the property
and the denominator is the funds received under TEC, §12.106, plus
any non-state funds used to purchase the property.

(VI) _1f the final state reimbursement amount is
greater than the total deposit made with the comptroller, the former
charter holder must make the additional deposit to the comptroller
within 30 calendar days or as otherwise ordered by the commissioner.

TEA will calculate the final state reimbursement amount, which is
calculated by taking the fair-market value of the property as deter-
mined by the commissioner less the final principal amount of any debt
described by TEC, §12.128(e), that was incurred prior to the charter
school's cessation of operations and multiplying that amount by a
fraction for which the numerator is the funds received under TEC,
§12.106, used to purchase the property and the denominator is the
funds received under TEC, §12.106, plus any non-state funds used to
purchase the property.

(II) _If the final state reimbursement amount is
greater than the deposit made with the comptroller under this section,
the former charter holder must make the additional deposit to the
comptroller within 30 calendar days of TEA's determination of the
final state reimbursement amount or as otherwise ordered by the
commissioner.

(11I)  Once the charter holder has filed its final au-
dit report under TEC, §44.008, and sufficient funds are on deposit with
the comptroller to pay the final reimbursement amount, the commis-
sioner may request the comptroller to distribute the deposit as directed
by TEA and release any state claim on the property. Any remaining
funds on deposit with the comptroller may be returned to the former
charter holder once the state has received the full final reimbursement
amount.

(1V) _If the charter holder fails to complete its fi-
nal financial audit under TEC, §44.008, or fails to make an additional
payment to the comptroller as required, the charter holder shall for-
feit the amount deposited with the comptroller and shall dispose of the

(VIl)  Once the former charter holder has filed its
final audit report under TEC, §44.008, and sold the property, and once
sufficient funds are on deposit with the state comptroller's office to pay
the final reimbursement amount, the commissioner may request the
comptroller to distribute the deposit and release any state claim on the
property. Any funds on deposit with the comptroller may be returned
to the former charter holder once the state has received the full final
reimbursement amount.

(VIIl) The release of claims may be made in a
closing where an independent third party is responsible for distributing
the funds necessary to supplement the escrow account with the comp-
troller's office. If the property is sold before the final audit has been
submitted to TEA, TEA may elect to release its claim on the property
based on the most recent audit report.

(IX) _If the charter holder fails to complete its fi-
nal financial audit under TEC, §44.008, fails to sell the property within
one year after the last day of instruction, or fails to make an additional
payment to the comptroller as required, the charter holder shall forfeit
the amount deposited with the state comptroller and shall dispose of
the property as ordered by the commissioner.

(x) For purposes of determining the fair-market
value of the real property, the charter holder shall provide an appraisal
from a certified appraiser approved by the commissioner not less than
60 calendar days after the final order of revocation, non-renewal,
surrender, or return of the charter, or as otherwise directed by the
commissioner. If the charter holder cannot provide an appraisal within
60 calendar days, the charter holder may request that the commissioner

grant an extension.
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(xi) The commissioner may direct the charter holder
to contract with a specified, certified appraiser or require the charter

(-a-) the open-enrollment charter school or
school district receiving the property:

holder to obtain additional appraisals and may then choose which ap-
praisal will be used to calculate fair-market value.

(xii) Subject to the satisfaction of any security in-

(-1-) has not received notice of the
expiration or revocation of the contract for charter, notice of reconstitu-
tion of its governing body, or the assignment of an accreditation rating

terest or lien described by TEC, §12.128(e), if the commissioner de-

of Not Accredited-Revoked;

termines a former charter holder failed to comply with this section or
TEC, §12.1282, on request of TEA, the attorney general shall take any
appropriate legal action to compel the former charter holder to convey
title to TEA or other governmental entity authorized by TEA to main-

(-2-) agrees to the transfer;

(-3-) agrees to identify the property
as purchased wholly using state funds on the school's annual financial

tain or dispose of the property.

(xiii) _All payments made by the charter holder to re-
tain real property must be made with non-state funds. Lease payments

report filed under TEC, §44.008; and

(-4-) agrees that if the property is
sold within three years, the charter holder or school district will remit

received for state property are state property.

(xiv) A decision by the commissioner under this sec-
tion is final and may not be appealed.

(B) The charter holder may transfer the property using

the sales proceeds back to TEA to be deposited in the charter school
liquidation fund;
(-b-) any creditor with a security interest in

or lien on the property described by TEC, §12.128(e), agrees to the
transfer; and

one of the following methods.
(i) Transfer to TEA.

(I) Subject to the satisfaction of any security in-
terest or lien, the former charter holder shall transfer the property, in-
cluding a conveyance of title, to TEA no later than two weeks after the
last day of instruction.

(II) _The following provisions apply to the sale of

(-c-) the transfer of the property does not
make the open-enrollment charter school or school district receiving
the property insolvent.

(III) Property received by an open-enrollment
charter school or school district under this clause is considered state
property. TEA may require a set amount of remuneration in exchange
for the property, may accept bids, or may accept bids with a minimum
bid amount established. If TEA takes bids, TEA shall transfer the

public real property by TEA.
(-a-) After TEA receives title to real property

property to the highest qualified bidder from the highest priority
category established in subclause (I) of this clause, except as provided

described by TEC, §12.128, TEA may sell the property at any price

by subsection (g) of this section.

acceptable to TEA.
(-b-)  On request of TEA, the General Land

Office shall enter into a memorandum of understanding to sell real
property for TEA as required by TEC, §12.1283. The memorandum
of understanding may allow the General Land Office to recover from
the sale proceeds any cost incurred by the office or commission in the

(2) For personal property purchased with state funds, the
commissioner shall direct the charter holder to dispose of the property
through one of the following methods.

(A) IfTEA determines that the cost of disposing of per-
sonal property described by TEC, §12.128, transferred to TEA by an

sale of the property.

(-c-)  Subject to the satisfaction of any secu-

open-enrollment charter school that ceases to operate exceeds the re-
turn of value from the sale of the property, TEA may distribute the

rity interest or lien described by TEC, §12.128(e), proceeds from the

personal property to open-enrollment charter schools and school dis-

sale of property under this section shall be deposited in the charter

tricts in a manner determined by the commissioner.

school liquidation fund.

(i) Transfer to a school district or open-enrollment

(B) On request of TEA, the Texas Facilities Commis-
sion shall enter into a memorandum of understanding to sell personal

charter school under TEC, §12.1282.

(I) _The following order of priority shall be used
when transferring to a school district or open-enrollment charter school

property for TEA as required by TEC, §12.1283.

(i) A memorandum of understanding entered into as
provided by this subparagraph may allow the Texas Facilities Commis-

under this clause. No property may be transferred to a school district

sion to recover from the sale proceeds any cost incurred by the office

or charter school if it has a financial accountability rating of lower than

or commission in the sale of the property.

satisfactory.
(-a-) A charter school with the highest or sec-

ond-highest academic accountability rating with no campus rated at the
lowest or second-lowest accountability rating.

(-b-) A school district that has the highest or
second-highest academic accountability rating with no campus rated at
the lowest or second-lowest accountability rating.

(-c-) A charter school with the third-highest

(i) _Subject to the satisfaction of any security inter-
est or lien described by TEC, §12.128(e), proceeds from the sale of
personal property under this section shall be deposited in the charter
school liquidation fund.

(3) For property leased with state funds, the commissioner
may direct the charter holder to assign the charter holder's interest in
the lease to TEA or may direct the charter holder to cancel the lease.

academic accountability rating with no campus rated at the lowest or
second-lowest accountability rating.

(-d-) A school district with the third-highest
academic accountability rating with no campus rated at the lowest or
second-lowest accountability rating.

(1I) A school district or an open-enrollment char-

(d) Maintenance of property. TEA may approve an expendi-
ture of remaining funds by a former charter holder for insurance or utili-
ties for or maintenance, repairs, or improvements to property described
by this section, and TEA may lease the property in its possession if
TEA determines that the action is reasonably necessary to dispose of
the property or preserve the property's value.

ter school may receive property under this clause only if:

49 TexReg 1610 March 15, 2024 Texas Register



(e) Funds and assets following termination of operations. Af-

been approved by the commissioner of education under §100.1079 of

ter extinguishing all payable obligations owed by the charter school that

this title (relating to Optional Open-Enrollment Charter Provisions for

ceases to operate, and after disposing of all real and personal property

Contracting and Purchasing), and the open-enrollment charter has been

owned by the charter school that ceases to operate, the former charter

amended by the commissioner to adopt the approved procedures.

holder shall:
(1) remit to TEA any remaining funds as described by

(b) A requirement in Texas Government Code, Chapter 2252,
Subchapter D, which applies to a school district or the board of trustees

TEC, §12.106(h), and any state reimbursement amounts as described

of a school district applies to a charter school, the governing body of a

by TEC, §12.128, to be deposited in the charter school liquidation

charter holder, or the governing body of a charter school.

fund;

(2) transfer all or a portion of the remaining funds to an-

(1) A charter holder may not purchase real property held
in trust until the trustee submits to the governing body of the charter

other charter school that has all or part of the operations of the former

holder a copy of the trust agreement identifying the true owner of the

charter school assigned to it under TEC, §12.116(d)(2), if ordered by

property. The trustee shall identify the true owner of the property to

the commissioner, only if the charter school:

(A) has not received notice of possible adverse action
or sanction by the commissioner;

(B) has an academic accountability rating at the district
level of A or B and no campus with a rating of D or F;

(C) has a rating under the Financial Integrity Rating
System of Texas for charter schools of Meets Standard Achievement
or above;

(D) has an accreditation rating of Accredited;

(E) does not have any warrant holds by which state pay-

the charter holder.

(2) A charter holder may not sell real property to a trustee
until the charter holder receives from the trustee a copy of the trust
agreement identifying the person who will be the true owner of the
property. The trustee shall identify the person who will be the true
owner of the property to the charter holder.

(3) A conveyance of property subject to this section is void
if a charter holder fails to comply with this section.

(4) A trust agreement submitted to the governing body of
the charter holder is confidential information excepted from the re-
quirements of Texas Government Code, §552.021, but must be dis-

ments issued to payees indebted to the state, or payees with a tax delin-

closed to the Texas Education Agency under §100.1043 (relating to

quency, are held by the comptroller until the debt is satisfied in accor-

Agency Audits, Monitoring, and Investigations).

dance with Texas Government Code, §403.055; and

(F) agrees to classify the property as state property; or

(3) take any combination of the actions described by para-
graphs (1) and (2) of this subsection.

() Use oflegal process. Notwithstanding subsection (¢) of this
section, the commissioner may use such legal process as may be avail-
able under Texas law to take possession and assume control over the
public property disclosed by the annual audit reports and, using such
legal process, supervise the disposition of such property in accordance
with law.

(g) Commissioner authority. The commissioner has discretion
to direct disposition of the property in the best interest of Texas stu-
dents.

§100.1097.  Rights and Duties Not Affected.
Nothing in this subchapter, and nothing in Texas Education Code,

§12.128:

(1) affects a security interest in or lien on property estab-
lished by a creditor in compliance with law if the security interest or
lien arose in connection with the sale or lease of the property to the
charter holder;

(2) obligates the state of Texas or any agency of the state
of Texas to fulfill any lease agreement or any other contractual or legal
obligation entered into by a charter holder on behalf of an open-enroll-
ment charter school; or

(3) affects the right or the duty of the attorney general to
bring suit under the Texas Miscellaneous Corporations Act, the Texas
Deceptive Trade Practices Act, or other law respecting Texas non-profit

corporations.
§100.1099. Real Property Held in Trust.

(a) This section applies to a charter holder unless alternative
procedures for purchasing and selling real property held in trust have

$100.1101.  Improvements to Real Property.

(a) This section applies to a charter holder unless alternative
procedures for awarding a contract for the construction, repair, or ren-
ovation of a structure, road, highway, or other improvement or addition
to real property have been approved by the commissioner of education
under §100.1079 of this title (relating to Optional Open-Enrollment
Charter Provisions for Contracting and Purchasing) and the open-en-
rollment charter has been amended by the commissioner of education
to adopt the approved procedures.

(b) A charter holder shall comply with Local Government
Code, Chapter 271, Subchapter B, in awarding any contract for the
construction, repair, or renovation of a structure, road, highway,
or other improvement or addition to real property if the contract
requires the expenditure of public funds in the amount specified by
Local Government Code, §271.024. A requirement in that subchapter
applies to a school district or the board of trustees of a school district
applies to a charter school, the governing body of a charter holder, or
the governing body of a charter school.

(c) Local Government Code, Chapter 271, Subchapter B, does
not apply to a contract executed prior to September 1, 2001.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400951

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497
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DIVISION 6. CHARTER SCHOOL
GOVERNANCE [OPERATIONS]

19 TAC §§100.1111, 100.1113, 100.1115, 100.1117, 100.1119,
100.1121, 100.1123, 100.1125, 100.1127, 100.1131, 100.1133,
100.1135, 100.1137, 100.1139, 100.1141, 100.1143, 100.1145,
100.1147, 100.1149, 100.1151, 100.1153, 100.1155, 100.1157,
100.1159, 100.1161, 100.1163

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enrollment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enrollment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enrollment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enrollment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the
commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The new sections im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended

by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1111.  Annual Report on Open-Enrollment Charter Governance.

(a) Using a format and timeline as approved by the commis-
sioner of education, each open-enrollment charter holder shall file un-
der §100.1003 of this title (relating to Filing of Documents), the fol-
lowing information on an annual basis:

(1) identifying information for and compensation of each
officer and member of the governing body of the open-enrollment char-
ter holder;

(2) identifying information for and compensation of each
officer of the charter school,

(3) identifying information for and compensation of each
member of the governing body of the charter school, if the charter
holder has established a governing body for the charter school;

(4) identifying information for and compensation of all
family members, within the third degree of consanguinity or third
degree of affinity of each board member, chief executive officer/su-
perintendent, and chief financial officer for purposes of conflict of
interest; and

(5) identifying information for and compensation of all
family members, within the third degree of consanguinity or second
degree of affinity of each board member and chief executive offi-
cer/superintendent for purposes of nepotism.

(b) The identifying information required for each member of
the governing body of the open-enrollment charter holder, each mem-
ber of the governing body of the charter school, and each chief execu-
tive officer/superintendent shall include:

(1) the title of each position held, or function performed,
by the individual;
(2) the specific powers and duties that the governing body

of the charter holder or charter school have delegated to the individual,
as described by the powers and duties listed in the charter;

(3) the legal name of the individual;

(4) any aliases or names formerly used by the individual,
including maiden name;

(5) a mailing address unique for the individual;

(6) atelephone number and electronic mail address unique
for the individual;

(7) the county and state in which the individual is registered
to vote, if a governing body member of the charter holder or charter
school; and

(8) assurance that criminal records history check has
been made and reported to the Texas Education Agency pursuant to
§100.1153 of this title (relating to Criminal History; Restrictions on
Servin,

(c) The compensation information required for an individual
under subsection (a) of this section shall include all compensation, re-
muneration, and benefits received by the individual in any capacity
from the charter holder or the charter school, or from any contractor or
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management company doing business with the charter holder or charter
school. The compensation reported shall include without limitation:

(F) final authority to select, employ, direct, evaluate, re-
new, non-renew, terminate, or set compensation for the superintendent

(1) all salary, bonuses, benefits, or other compensation re-
ceived pursuant to an employment relationship;

(2) all compensation received for goods or services under
contract, agreement, informal arrangement, or otherwise;

(3) all payment of or reimbursement for personal expenses;

or, as applicable, the administrator serving as the educational leader
and chief executive officer.

(2) Superintendent non-delegable duties. The following
powers and duties must be exercised by the superintendent or, as ap-
plicable, the administrator serving as the educational leader and chief
executive officer of the charter school. Absent a specific written ex-

(4) all credit extended to the individual by the charter
holder or charter school;

(5) the fair market value of all personal use of property paid

ception of this paragraph, setting forth good cause why a specific func-
tion listed in subparagraphs (A)-(C) of this paragraph cannot reason-
ably be carried out by the superintendent or, as applicable, the admin-
istrator serving as the educational leader and chief executive officer

for by the charter holder or charter school;

(6) the fair market value of all in-kind transfers of property;

(7) all compensation for goods or services provided to the

of the charter school, the commissioner may not grant an amendment
permitting the superintendent/chief executive officer to delegate such
function through a contract for management services or otherwise. An
amendment that is not authorized by such a specific written exception

charter holder through transactions unrelated to the charter school;

is not effective for any purpose. Absent such exception, the superin-

(8) all other forms of compensation or remuneration re-
ceived by the individual from the charter holder or charter school;

(9) all forms of compensation received from a business in
which a person under subsection (a) of this section has a significant
interest in, pursuant to Texas Government Code, Chapter 171; and

(10) any payment or form of compensation to an individual
under subsection (a) of this section by any and all family members,
within the third degree of consanguinity or third degree of affinity.

tendent/chief executive officer of the charter school shall not delegate
final authority:

(A) to organize the charter school's central administra-

tion;

(B) to approve reports or data submissions required by
law; or

(C) to select and terminate charter school employees or
officers.

§100.1113. Delegation of Powers and Duties.

(a) Primary responsibility. The governing body of a charter
holder has the primary responsibility for implementing the public
school program authorized by the open-enrollment charter and ensur-
ing the performance of the students enrolled in its charter schools in
accordance with the Texas Education Code (TEC).

(1) Governing board non-delegable duties. The following
powers and duties must generally be exercised by the governing body
of the charter holder itself, acting as a body corporate in meetings
posted in compliance with Texas Government Code, Chapter 551. Ab-
sent a specific written exception of this paragraph, setting forth good
cause why a specific function listed in subparagraphs (A)-(F) of this
paragraph cannot reasonably be carried out by the charter holder gov-
erning body, the commissioner of education may not grant an amend-
ment delegating such functions to any person or entity through a con-
tract for management services or otherwise. An amendment that is not
authorized by such a specific written exception is not effective for any
purpose. Absent such exception, the governing body of the charter
holder shall not delegate:

(A) final authority to hear or decide employee griev-
ances, citizen complaints, or parental concerns;

(B) final authority to adopt or amend the budget of the
charter holder or the charter school or to authorize the expenditure or
obligation of state funds or the use of public property;

(C) final authority to direct the disposition or safekeep-
ing of public records, except that the governing body may delegate this
function to any person, subject to the governing body's superior right
of immediate access to, control over, and possession of such records;

(D) final authority to adopt policies governing charter
school operations;

(E) final authority to approve audit reports under TEC,
§44.008(d); or

(b) Alienation of open-enrollment charter. An open-enroll-
ment charter grants to the governing body of a charter holder the au-
thority to operate a charter school.

(1) The governing body of the charter holder shall, acting
as a body corporate in meetings posted in compliance with Texas Gov-
ernment Code, Chapter 551, oversee the management of the charter
school.

(2) Except as provided by this section, the governing
body's powers and duties to operate the charter school shall not be
delegated, transferred, assigned, encumbered, pledged, subcontracted,
or in any way alienated by the governing body of the charter holder.
Any attempt to do so shall be null and void and of no force or effect
and shall constitute abandonment of the contract for charter.

(3) A charter holder shall notify the Texas Education
Agency (TEA) in writing prior to initiating any type of bankruptcy
proceeding respecting the charter holder. Filing for any form of
bankruptcy relief prior to such notice shall constitute abandonment of
the contract for charter.

(¢) Exclusive method for delegating charter powers and du-
ties. An open-enrollment charter must specify the powers or duties
of the governing body of the charter holder that the governing body
may delegate to an officer, employee, contractor, management com-
pany, creditor, or any other person. The exclusive method for making
such a delegation shall be to file a request for a delegation amendment
with the TEA division responsible for charter schools under §100.1035
of this title (relating to Charter Amendment), specifying the power or
duty delegated and the particular person or entity to which it is dele-
gated. The commissioner may approve a delegation amendment only if
the conditions in the following paragraphs are met. The commissioner
may grant the amendment without condition or may require compli-
ance with such conditions and/or requirements as may be in the best
interest of students:

(1) the charter holder meets all requirements applicable to
delegation amendments and amendments generally;
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(2) the amendment complies with all requirements of this
division; and

(3) the commissioner determines that the amendment is in

(4) A business manager is exempt from:

(A) the training required by this section if the person is
the holder in good standing of one or more of the following credentials

the best interest of students.

(d) Accountability for delegated powers and duties retained.
The governing body of a charter holder remains responsible for the
management, operation, and accountability of the charter school oper-
ated by the charter holder, regardless of whether the governing body
delegates any of its powers or duties.

(e) Standards for delegated persons or entities. The person or
entity to which any power or duty is delegated shall be held to the same
standards as the governing body with respect to use of property, funds
or resources, and including as fiduciaries to the students enrolled in
the charter school and must act in the best interest of the students, and
may be held liable under TEC, §12.122, for breach of fiduciary duty,
including misapplication of public funds. The commissioner may re-
scind any delegation amendment for any reason in the commissioner's
sole discretion.

§100.1115.

Training Requirements for Governing Board Members

issued by the Texas Association of School Business Officials, and if all
other officers of the charter school comply with this division:

(i) Registered Texas School Business Administra-

tor;
(ii)  Certified Texas School Business Official;
(iii)  Certified Texas School Business Specialist;
(iv)  Certified Texas School Business Administrator;
or
(v) Charter School Business Officer Certification;
and

(B) any single part of required training, if:

(i) the business manager is a certified public accoun-
tant (CPA) registered in good standing with the Texas State Board of
Public Accountancy; and

and Officers.

(a) Training required. All governing board members or offi-
cers of a charter school must complete all applicable training require-
ments under §§100.1117, 100.1119, and 100.1121 of this title (relat-
ing to Core Training for New Governing Board Members and Officers;
Additional Training for New Governing Board Members and Officers;
and Continuing Training for Governing Board Members and Officers),
unless otherwise exempted by subsection (e) of this section.

(b) Instructional hours. All training requirements in this

(ii) the subject matter of the module of required
training is covered by the Uniform CPA Examination administered by
the Texas State Board of Public Accountancy.

§100.1117.  Core Training for New Governing Board Members and
Officers.

(a) Training required. A new governing board member or offi-
cer, defined as any board member or officer who has not served in their
position or similar position requiring the core program training with a
Texas charter school in the last three years, must complete core training

division are expressed as instructional hours, meaning they exclude

that consists of 10 instructional hours outlined in this section.

time spent for breaks, administrative tasks, and other non-instructional
tasks.

(c) Training providers. All training must be delivered by a

(b) Timeline for completing training. The core training must
be completed within one calendar year of appointment or election to
such governing body or employment by the charter, as applicable, un-

training provider registered under §100.1125 of this title (relating to

less otherwise indicated in subsection (d) of this section or as required

Training Providers).

(d) Training delivery. Unless otherwise specified by curricu-
lum outlines disseminated by the commissioner of education under

by Texas law.

(¢) Required curriculum outline. The commissioner of educa-
tion shall approve and disseminate a curriculum outline that specifies

§100.1117 or §100.1119 of this title, training may be provided through

all core training content, time, and delivery requirements. Training that

online instruction by an authorized training provider, provided that the

does not conform to the core curriculum outline does not satisfy the re-

training offers an opportunity for interaction with the instructor in real

quirements of this section.

time.

(e) Exemptions.

(1) A member of the governing body of a charter holder
who serves on the governing body of a governmental entity or an in-
stitution of higher education as defined under Texas Education Code,
§61.003, is exempt from the training required by this section if, by
virtue of such service, the member is subject to other mandatory train-

(d) Core training content. The core training shall cover, at
minimum, the following topics:

(1) Charter Law, including:

(A) history and purpose of charter schools;

(B) charter holder contractual obligations to the Texas
Education Agency (TEA);

ing and the members of the governing body of the charter school oper-
ated by the charter holder comply with this section.

(2) A central administrative officer is exempt from the
training required by this section if the person is the holder in good
standing of a standard superintendent certificate, or its lifetime equiva-
lent, issued by the State Board for Educator Certification and all other
officers of the charter school comply with this division.

(3) A campus administrative officer is exempt from the
training required by this section if the person is the holder in good
standing of a standard principal certificate, or its lifetime equivalent,
issued by the State Board for Educator Certification, and all other
officers of the charter school comply with this division.

(C) charter holder bylaws, charter board governance
policy, and charter district policies and procedures;

(D) charter School Performance Framework;

(E) charter contract renewal with TEA;

(F) charter amendments;

(G) contract revocation;

(H) student enrollment and lotteries;

(I) roles and responsibilities by officer type;

(J) ensuring services to special populations;
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(K) student code of conduct, student discipline, and
parental rights; and

(L) other laws and rules that apply to charter holders;
(2) Accountability to the Public, including:

(A) Texas Open Meetings Act, open meetings require-
ments under Texas Government Code, Chapter 551, with special em-
phasis on posting the agenda, executive sessions, accessibility of the
meeting location to the public, employee board members, and civil and
criminal sanctions, which must be completed by new governing board
members within the first 90 days after joining the board;

(B) Texas Public Information Act requirements under

(B) school emergency and safety drills;

(C) Dbehavioral threat assessment;

(D) school safety and security committee;

(E) school security guard;

(F) traumatic injury response;

(G) identifying child abuse and human trafficking;

(H) school safety facility standards; and

(I) _other items related to school safety or student health.
§100.1119.  Additional Training for New Governing Board Members

Texas Government Code, Chapter 552, which must be completed by

and Officers.

new governing board members within the first 90 days after joining the
board;

(C) nepotism and conflicts of interest;

(D) audits, investigations, and sanctions, with an
emphasis on mandatory revocation for three consecutive unaccept-
able performance ratings required by Texas Education Code (TEC),
§12.115(¢c), and mandatory expiration for three out of five unaccept-

(a) Training required. A new governing board member or of-
ficer who has completed the core training under §100.1117 of this ti-
tle (relating to Core Training for New Governing Board Members and
Officers) next must complete additional training as outlined in this sec-
tion.

(b) Timeline for completing training. The additional training
requirements must be completed after the core training is completed

able performance ratings required by TEC, §12.1141(d);

(E) student records and privacy; and

(F) other accountability or transparency requirements
that apply to charter holders;

(3) Evaluating and Improving Student Outcomes, includ-

and within one calendar year of appointment or election to such gov-
erning body or employment by the charter, as applicable.

(c) Optional curriculum outline. The commissioner of educa-
tion may approve and disseminate a curriculum outline that specifies
all additional training content for this subsection. Training that does
not conform to any curriculum outline released by the commissioner

(A) Texas Essential Knowledge and Skills;
(B) State of Texas Assessments of Academic Readi-
ness;

(C) Texas A-F Accountability System;

(D) setting school board required specific, quantifiable
student outcome goals for all students and disaggregated student

groups;

(E) adopting plans to improve early literacy and numer-
acy and college, career, and military readiness;

(F) Results Driven Accountability;

(G) progress monitoring practices to improve student

does not satisfy the requirements of this section.

(d) Governing board member requirements. A new govern-
ing board member must complete two additional instructional hours
on board governance requirements and best practices, including:

(1) hiring and evaluating a superintendent;

(2) required training and governance requirements;

(3) non-delegable board governance duties;

(4) board meeting protocols; and

(5) other practices for effective governance and continuous
improvement.

(e) Officer requirements. A new officer must complete addi-
tional training hours specific to their role as follows.

outcomes; and

(H) other best practices for improving student out-

(1) Chief executive and central administrative officers
must complete 20 additional instructional hours that further explore

comes;

(4) Accountability for Public Funds, including:

(A) school finance in Texas, with an emphasis on char-
ter finance;

(B) Financial Integrity Rating System of Texas;

(C) Annual Financial and Compliance Report;

(D) Financial Accountability System Resource Guide;

(E) financial controls and monitoring financial health;

(F) annual budgets; and

(G) other items related to school finance, risk manage-
ment, related party transactions, or financial oversight; and

(5) School Safety, including:

(A) school safety plans and audits;

the core training topics outlined in §100.1117(d) of this title, including:

(A) two hours on Charter Law;

(B) two hours on Accountability to the Public;

(C) six hours on Evaluating and Improving Student
Outcomes (EISO);
(D) three hours on Accountability for Public Funds;

(E) three hours on School Safety; and

(F) four hours on any other core training topic outlined
in §100.1117(d) of this title.

(2) Campus administrative officers are not required to com-
plete additional instructional hours.

(3) Business managers must complete 20 additional in-
structional hours that further explore the core training topics outlined
in §100.1117(d) of this title, including:
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(A) two hours on Charter Law;

(B) two hours on Accountability to the Public;
(C) three hours on EISO;

(D) nine hours on Accountability for Public Funds; and

(2) the written contract establishing the cooperative assigns
to the cooperative the specific duty or responsibility, and assigns to the
cooperative the requirement to complete that module of training, by:

(A) ensuring that all relevant employees attend that
module of required training and receive a certificate of course com-

(E) four hours on any other core training topic outlined
in §100.1117(d) of this title.

(f) Excess hours earned. Twenty-five percent of instructional
hours earned in excess of the requirements set forth in this section by
a new governing board member or officer may be carried over to meet
the following year's requirement under §100.1121 of this title (relating
to Continuing Training for Governing Board Members and Officers).

§100.1121.
Officers.

(a) Training required. Any governing board member or offi-
cer who has completed the training requirements under §100.1117 and
§100.1119 of this title (relating to Core Training for New Governing
Board Members and Officers Additional Training for New Governing
Board Members and Officers) must annually thereafter complete addi-
tional training as outlined in this section.

Continuing Training for Governing Board Members and

(b) Training content. Continuing training under this subsec-
tion shall:

(1) fulfill training needs determined by the charter based on
charter needs;

(2) address updated items identified in the core training
topics outlined in §100.1117(d) of this title or cover in greater depth
than the curriculum outline indicates for initial training on those

topics; or

(3) address applicable topics if a charter holder has lower
than a C in the Texas A-F Accountability System, lower than a C in
the Financial Integrity Rating System of Texas for charter schools, or
is rated in TIER 3 on the Charter School Performance Framework, or
is being sanctioned, investigated, or is required by the Texas Education
Agency to take corrective action the training.

(c) Governing board member requirements. Governing board
members must annually receive six instructional hours of training.

(d) Officer requirements. An officer must complete additional
training hours specific to their role as follows.

(1) Campus administrative officers must annually receive
five instructional hours of training.

(2) Business managers must annually receive 15 instruc-
tional hours of training.

(3) Chief executive and central administrative officers
must annually receive 15 instructional hours of training.

(e) Excess hours earned. Twenty-five percent of instructional
hours earned in excess of the requirements set forth in this section by
a governing board member or officer may be carried over to meet the
following year's requirement under this section.

§100.1123. Exemption for Participation in a Shared Services Coop-
erative.

(a) Shared service cooperative exemption. An officer of a

pletion for that module from a regional education service center or
training provider registered under §100.1125 of this title (relating to
Training Providers); or

(B) if the cooperative is a registered training provider,
ensuring that all relevant employees attend that module of training and
receive a certificate of course completion for that module from the co-

operative; and
(3) all relevant employees of the cooperative actually at-

tend that module of training and receive a certificate of completion for
that module.

(b) Nothing in this section affects an exemption available by
virtue of another section in this division.

$100.1125.  Training Providers.

(a) Authorized training providers. Training under this section
may be provided only by a Texas Education Agency (TEA)-authorized
training provider approved by the commissioner of education. Train-
ing that is not provided by an authorized TEA training provider at the
time of training does not satisfy training requirements specified in this
division. The fee for a course or module of training shall be determined
by the registered training provider.

(b) Application to become an authorized training provider. An
education service center (ESC), entity, or individual may apply to be
an authorized training provider. An applicant must file with the com-
missioner documents and information demonstrating a history of train-
ing experience and subject-matter expertise in each area covered by a
training required by this division. If the applicant is an ESC or entity,
the ESC or entity must designate one or more individuals as their lead
provider. TEA may request qualification information about the lead
provider and how the lead provider will supervise any instructors. The
lead provider or individual may be required to complete a charter train-
ing program prior to serving as a training provider in an area or subject
matter.

(1) The training provider may apply to be authorized to
provide training in one or more areas or subjects. If the training
provider is an ESC or entity, the ESC or entity may assign training to
one or more instructors, so long as the instructors are supervised by the
ESC or entity for quality instruction that is aligned to the authorized
areas or subject matters.

(2) The training provider is not authorized under this sec-
tion until it receives written notice of authorization under this section.

(c¢) Compliance with training rules. An authorized training
provider that fails to comply with §§100.1115-100.1125 of this title
(relating to Training Requirements for Governing Board Members and
Officers; Core Training for New Governing Board Members and Of-
ficers; Additional Training for New Governing Board Members and
Officers; Continuing Training for Governing Board Members and Of-
ficers; Exemption for Participation in a Shared Services Cooperative;
and Training Providers) will not be authorized in any subsequent year.
An ESC, entity, or individual who completes a training that does not
comply with §§100.1115-100.1121 of this title has not satisfied the re-

charter school is exempt from a module of required training on a

quirements for continued service.

specific duty or responsibility if:

(1) the charter holder is a member of a shared services co-

(d) Authorization timeline. Initial authorization under this
section is effective for 24 months. Thereafter, re-registration may

operative;

be for a period of up to three years. Re-registration is by original
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application under this section, except that the process for re-registra-

open-enrollment charter school and who was lawfully employed

tion of a registered training provider may include an opportunity for

by an open-enrollment charter school before September 1, 2013, is

stakeholder comment on that provider's performance. A successful

considered to have been in continuous employment as provided by

application for authorization in a prior authorization period confers no

Texas Government Code, §573.062(a), and is not prohibited from

right or expectation that the commissioner will grant an application

continuing employment with the school. Any break in service, how-

for authorization in a subsequent year.

(e) Post-training requirements. Training providers shall pro-
vide training certificates upon request to any individual who attends
training and shall keep accurate training records. The training provider
is required to periodically survey individuals after a training to deter-
mine their satisfaction. TEA may request training records from any

ever, shall render the eligibility under this subsection null and void.
Continuous employment for the purposes of this subsection applies
only to relationships that existed on September 1, 2013, and does not
exempt relationships created after September 1, 2013.

(c) Employment status. This section only applies to the em-
ployment of those charter employees reported to the Texas Workforce

authorized training provider at any time.

$100.1127.  Record of Compliance and Disclosure of Non-compli-
ance.

Record of compliance; non-compliance.

(1) Record of compliance. It is the obligation of the
charter holder to comply with this section, including compliance with
§§100.1115-100.1121 of this title (relating to Training Requirements
for Governing Board Members and Officers; Core Training for New
Governing Board Members and Officers; Additional Training for New
Governing Board Members and Officers; and Continuing Training for
Governing Board Members and Officers) by each a member of the
governing body of the charter holder, each member of any governing
body of a charter school operated by the charter holder, and each chief
executive officer, central administrative officer, campus administrative
officer, and business manager of any charter school operated by the
charter holder. The charter holder shall document its compliance with
§§100.1115-100.1121 of this title and this section.

(2) Continued service. A person may not continue to serve
as a member of the governing body of a charter holder, as a member
of the governing body of a charter school, or as an officer of a charter
school, unless the person is in compliance with §§100.1115-100.1121
of this title and this section.

(3) Audit disclosure. A charter holder shall separately dis-
close, in its annual audit report required by §100.1067(c) of this ti-
tle (relating to Accounting for State and Federal Funds), any member
of the governing body of the charter holder or a charter school, and
any officer of a charter school, who fails to comply with §§100.1115-
100.1121 of this title and this section and who continues to serve in
such capacity as of the date of the audit report.

(4) Material charter violation. Failure to comply with
§§100.1115-100.1121 of this title and this section is a material charter
violation that may be considered by the commissioner of education in
any action or intervention under Division 3 of this subchapter (relating
to Commissioner Action, Performance Monitoring, and Intervention).

§100.1131. Applicability of Nepotism Provisions, Exception for Ac-
ceptable Performance.

(a) Nepotism laws generally apply. Except as provided by this
section, a member of the governing body of a charter holder, a member
of the governing body of a charter school, and an officer of a charter
school who retain final authority to select and terminate charter school
employees shall comply with Texas Government Code, Chapter 573, in

Commission (TWC) as being employees of the charter on September 1,
2013. The charter holder must supply to the Texas Education Agency
(TEA) the TWC list that includes each employee's name, position held,
and relationship, if any, to officer and/or board member(s). This list
will serve as a baseline for determination of those individuals grandfa-
thered under this section.

(d) Submission requirement. The list referenced in subsection
(c) of this section shall be received by the TEA division of charter
schools no later than December 1, 2014. Failure to comply with this
subsection constitutes a material charter violation.

(¢) No quorum of relatives. Notwithstanding any other pro-
vision of this section, persons related to one another within the third
degree by consanguinity or within the second degree by affinity, as de-
termined under §100.1135 of this title, shall not constitute a quorum
of the governing body or any committee of the governing body of the
charter holder or charter school.

$§100.1133.  General Nepotism Provisions.

(a) Definitions. The following words and terms, when used
in this division, shall have the following meaning, unless the context
clearly indicates otherwise.

(1) Public official--A member of the governing body of a
charter holder, a member of the governing body of a charter school, or
an officer of a charter school who retains final authority to select and
terminate charter school employees.

(2) Candidate--A person who applies for, seeks, is nomi-
nated for, or is considered for selection, appointment, employment or
in any other manner to be made a member of the governing body of a
charter holder, a member of the governing body of a charter school, or
an officer of an open-enrollment charter school.

(3) Charter position:

(A) an office, employment, function, or duty that is to
be directly or indirectly compensated from state funds received by a
charter holder after September 1, 2001; or

(B) amember of the governing body of a charter holder
that receives state funds after September 1, 2001, or a member of the
governing body or an officer of a charter school operated by such char-
ter holder.

(b) Degrees of relationship. Except as specifically provided by
this subchapter, §§100.1131 and 100.1135-100.1141 of this title (relat-

ing to Applicability of Nepotism Provisions; Exception for Acceptable

the manner provided by the nepotism provisions, prohibitions, and ex-
ceptions described in this section and §§100.1133-100.1141 of this title

Performance; General Nepotism Provisions; Relationships By Consan-

guinity or By Affinity; Nepotism Prohibitions; Nepotism Exceptions;

(relating to General Nepotism Provisions; Relationships By Consan-
guinity or By Affinity; Nepotism Prohibitions; Nepotism Exceptions;

and Enforcement of Nepotism Prohibitions) and this section apply to

relationships within the third degree by consanguinity or within the sec-

and Enforcement of Nepotism Prohibitions).

(b) Existing charter holders partly grandfathered. A person

ond degree by affinity.

§100.1135.  Relationships By Consanguinity or By Affinity.

who was not restricted or prohibited under Texas Education Code,
§12.1055, before September 1, 2013, from being employed by an

(a) Method of computing degree of relationship. The degree
of a relationship is computed by the civil law method.
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(b) Determination of consanguinity. Two individuals are re-

the hiring, selection, appointment, or confirmation of an individual to

lated to each other by consanguinity if one is a descendant of the other,

a charter position if, within a degree described by Texas Government

or if they share a common ancestor. An adopted child is considered to

Code, §§573.021-573.025, and §100.1135 of this title (relating to Re-

be a child of the adoptive parent for this purpose.

(¢) Computation of degree of consanguinity. The degree of re-
lationship by consanguinity between an individual and the individual's
descendant is determined by the number of generations that separate
them.

(1) A parent and child are related in the first degree, a

lationships By Consanguinity or By Affinity):

(1) the individual is related to the public official; or

(2) the public official holds the authority to hire, select, ap-
point, confirm the appointment of, or vote for the hiring, selection, ap-
pointment, or confirmation as a member of a governing body, and the
individual is related to another member of that governing body.

grandparent and grandchild in the second degree, a great-grandparent
and great-grandchild in the third degree, and so on.

(2) Ifanindividual and the individual's relative are related

(b) Prohibition applicable to candidate. Except for a candi-
date's actions taken regarding a bona fide class or category of employ-
ees or prospective employees, a candidate may not take an affirmative

by consanguinity, but neither is descended from the other, the degree

action to influence the following individuals regarding the appoint-

of relationship is determined by adding:

(A) the number of generations between the individual
and the nearest common ancestor of the individual and the individual's
relative; and

(B) the number of generations between the relative and
the nearest common ancestor.

(3) Anindividual's relatives within the third degree by con-
sanguinity are the individual's:

(A) parent or child (relatives in the first degree);

(B) brother, sister, grandparent, or grandchild (relatives
in the second degree); and

(C) great-grandparent, great-grandchild, aunt who is a
sister of a parent of the individual, uncle who is a brother of a parent
of the individual, nephew who is a child of a brother or sister of the
individual, or niece who is a child of a brother or sister of the individual
(relatives in the third degree).

(d) Determination of affinity. Two individuals are related to
each other by affinity if they are married to each other, or the spouse of

ment, reappointment, confirmation of the appointment or reappoint-
ment, employment, reemployment, change in status, compensation, or
dismissal of another individual related to the candidate within a de-
gree described by Texas Government Code, §§573.021-573.025, and
§100.1135 of this title:

(1) an employee of the office that the candidate seeks, ap-
plies for, is nominated for, or is considered for; or

(2) an employee or officer under the direction or control of
a governing body, if the candidate seeks, applies for, is nominated for,
or is considered for membership on that governmental body.

(c) Prohibition applicable to trading. A public official may not
hire, select, appoint, confirm the appointment of, or vote for the hiring,
selection, appointment, or confirmation of an individual to a charter
position in which the individual's services are under the public official's
direction or control if, within a degree described by Texas Government
Code, §§573.021-573.025, and §100.1135 of this title:

(1) the individual is related to another public official; or

(2) the hiring, selection, appointment, confirmation, or
vote would be carried out in whole or partial consideration for the

one of the individuals is related by consanguinity to the other individ-

other public official hiring, selecting, appointing, confirming, or voting

ual.

(1) The ending of a marriage by divorce or the death of a

for an individual who is related to the first public official.
$100.1139.  Nepotism Exceptions.

spouse ends relationships by affinity created by that marriage unless a
child of that marriage is living, in which case the marriage is considered
to continue as long as a child of that marriage lives.

(2) Paragraph (1) of this subsection applies only until the
youngest child of the marriage reaches the age of 21 years.

(e) Computation of degree of affinity. A husband and wife are
related to each other in the first degree by affinity. For other relation-
ships by affinity, the degree of relationship is the same as the degree of
the underlying relationship by consanguinity.

(1) Iftwo individuals are related to each other in the second
degree by consanguinity, the spouse of one of the individuals is related
to the other individual in the second degree by affinity.

(2) An individual's relatives within the third degree by
affinity are:

(A) anyone related by consanguinity to the individual's
spouse in one of the ways named in this section; and

(B) the spouse of anyone related to the individual by
consanguinity in one of the ways named in this section.

$§100.1137.  Nepotism Prohibitions.

(a) Prohibition applicable to public official. A public official

(a) General. Section 100.1137(a) of this title (relating to Nepo-
tism Prohibitions) does not apply to:

(1) an appointment or employment of a bus driver by a
charter school if:

(A) the charter school is located wholly in a county with
a population of less than 35,000; or

(B) the charter school is located in more than one
county and the county in which the largest part of the charter school is
located has a population of less than 35,000;

(2) an appointment or employment of a personal attendant
by a public official for attendance on the public official who, because
of physical infirmities, is required to have a personal attendant; or

(3) an appointment or employment of a substitute teacher.

(b) Continuous employment. A nepotism prohibition pre-
scribed by §100.1137(a) of this title does not apply to the hiring,
selection, appointment, confirmation, or vote for the hiring, selection,
appointment, or confirmation of an individual to a charter position if:

(1) the individual was employed in the position immedi-
ately before the public official to whom the individual is related in a
prohibited degree became a public official, by whatever means; and

may not hire, select, appoint, confirm the appointment of, or vote for
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(2) that prior employment of the individual was continuous
for at least:

(A) 30 days, if the public official is an officer of a char-

ter school;

(B) six months, if the public official is a member of the

(b) Compensated board members generally prohibited. Ex-
cept as provided by this section, a person who receives compensation or
remuneration from a nonprofit corporation holding an open-enrollment
charter may not serve on the governing body of the charter holder. As
used in this subsection, compensation or remuneration includes, with-
out limitation:

governing body of a charter school; or

(C) one year, if the public official is a member of the

(1) salary, bonuses, benefits, or other compensation
received by the local public official pursuant to an employment

governing body of a charter holder.

(c) Prohibition against deliberation or voting on continued rel-
ative. If an individual continues in a position under subsection (b) of

relationship;

(2) payment of or reimbursement for personal expenses of
the local public official, excluding reimbursement for allowable travel

this section, the public official to whom the individual is related in a

€Xpenses;

prohibited degree may not participate in any deliberation or voting on
the appointment, reappointment, confirmation of the appointment or
reappointment, employment, reemployment, change in status, compen-
sation, or dismissal of the individual if that action applies only to the
individual and is not taken regarding a bona fide class or category of

(3) credit extended to the local public official by the charter
holder or charter school,

(4) the local public official's personal use of property paid
for by the charter holder or charter school;

employees.

§100.1141.  Enforcement of Nepotism Prohibitions.

(a) Removal by charter holder. An individual who violates
§100.1137 or §100.1139(c) of this title (relating to Nepotism Prohibi-

(5) in-kind transfers of property to the local public official;

and

(6) all other forms of compensation or remuneration to the
local public official.

tions and Nepotism Exceptions) shall be removed from the individual's
position by the charter holder. Failure to comply with this subsection
is a material charter violation.

(1) The removal must be made in accordance with the re-

(c) Satisfactory student performance. If each charter school
operated by a charter holder has received a satisfactory rating, as de-
fined by §100.1051(b)(2)(B) of this title (relating to Standards to Re-
voke and Modify the Governance of an Open-Enrollment Charter), for

moval provisions in the articles of incorporation and bylaws of the cor-

at least two of the preceding three school years, then charter school

poration, if applicable, the terms of the open-enrollment charter, any

employees may serve on the governing body of the charter holder in

applicable local policies, and state and federal law.

(2) A public official may not approve an account or draw or
authorize the drawing of a warrant or order to pay the compensation of

accordance with subsection (f) of this section.

(d) Existing charter holders partly grandfathered. If a charter
holder has operated at least one charter school which reported atten-

an ineligible individual if the official knows the individual is ineligible.

dance that occurred prior to September 2, 2001, but no charter school

(b) Removal by attorney general. An individual who violates
§100.1137 or §100.1139(c) of this title may be removed from the in-
dividual's position by suit brought by the Texas attorney general under
Texas Government Code, §573.082.

(c) Criminal penalties. An individual who violates Texas
Government Code, Chapter 573, Subchapter C, or §573.062(b) or
§573.083, as applied by this subchapter, may be subject to criminal
penalties under Texas Government Code, §573.084.

(1) On final conviction of an offense under Texas Govern-
ment Code, §573.084, an individual shall immediately and summarily
be removed from the individual's position by the charter holder.

(2) Ifthe removal under paragraph (1) of this subsection is
not made within 30 days after the date the conviction becomes final, the
individual holding the position may be removed by the commissioner
of education or by suit brought by the Texas attorney general under
Texas Government Code, §573.082.

$100.1143.
Exception.

(a) Process governing conflicts of interest. A member of the

Conflicts of Interest and Board Member Compensation;

operated by the charter holder has received a sufficient number of aca-
demic or financial ratings to determine whether it has received a satis-
factory rating for at least two of the preceding three school years, then
charter school employees may serve on the governing body of the char-
ter holder in accordance with subsection (f) of this section.

(1) For purposes of this subsection, a charter school has a
sufficient number of substantive ratings to determine whether it has
received a satisfactory rating for at least two of the preceding three

(A) the charter school has received two consecutive
academic ratings, and neither rating meets the criteria set forth in
subsection (c) of this section; or

(B) the charter school has received three academic rat-

ings.

(2) Ifacharter holder operates charter schools that have re-
ceived a sufficient number of academic ratings to determine whether it
has received a satisfactory rating for at least two of the preceding three
school years, but also operates charter schools that have not received
a sufficient number of academic ratings, then its eligibility to comply
with subsection (f) of this section is determined by applying the criteria

governing body of a charter holder, a member of the governing body

in subsection (c) of this section only to those schools with a sufficient

of a charter school, and an officer of a charter school shall comply with

number of substantive ratings.

Local Government Code, Chapter 171, in the manner provided by the
conflict of interest provisions described in this section and §§100.1145-
100.1151 of this title (relating to General Conflict of Interest Provi-
sions; Conflicts Requiring Affidavit and Abstention from Voting; Con-
flicts Requiring Separate Vote on Budget; and Acting as Surety and
Other Conflicts; Criminal Penalties).

(¢) No annual ratings assigned. For purposes of this section,
two academic accountability ratings are "consecutive" as determined
by §100.1051(b)(2)(C) of this title.

(f)  Exception to prohibition on compensated board members.
Notwithstanding subsection (b) of this section, an employee of a charter
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school subject to this subsection may serve as a member of the govern-

or affinity, as determined under Texas Government Code, §§573.021-

ing body of the charter holder if:

(1) only employees of the charter school, and not employ-
ees of the charter holder, serve on the governing body of the charter

573.025, and §100.1135 of this title (relating to Relationships By Con-
sanguinity or By Affinity), has a substantial interest under this section.

§100.1147.  Conflicts Requiring Affidavit and Abstention from Voting.

holder;

(2) the only compensation or remuneration received by the

(a) Affidavit and abstention required. If a local public official
has a substantial interest in a business entity or in real property, the of-

board member is salary, bonuses, benefits, or other compensation re-

ficial must file, before a vote, decision, or other action on any matter

ceived pursuant to the employment relationship with the charter school,

involving the business entity or the real property, an affidavit stating

(3) charter school employees do not constitute a quorum of
the governing body or any committee of the governing body; and

(4) all charter school employees serving on the governing
body comply with all conflict of interest provisions referenced in sub-
section (a) of this section.

(g) Accounting for interested transactions. Notwithstanding
compliance with this section, a charter holder shall comply fully with
the requirements of §100.1067(f) of this title (relating to Accounting
for State and Federal Funds).

(h) Compliance following ratings change. Notwithstanding
this section, a charter holder must comply with the prohibition on com-
pensated board members described in subsection (b) of this section
within 30 days after it is assigned a rating that causes it to become
ineligible for the exception provided by subsection (f) of this section.

(1) Subject to paragraph (2) of this subsection, if a ratings
appeal is provided in the applicable Accountability Manual, and if a
timely and sufficient appeal is filed by the charter holder, then the time
for compliance provided by this subsection is extended until 30 days
after the date on which the appeal is finally determined.

(2) Notwithstanding any other deadline, an appeal is
"timely" for purposes of the extension of time provided in paragraph

the nature and extent of the interest and must abstain from further par-
ticipation in the matter if:

(1) in the case of a substantial interest in a business entity,
the vote, decision, or other action on the matter will have a special
economic effect on the business entity that is distinguishable from the
effect on the public; or

(2) in the case of a substantial interest in real property, it
is reasonably foreseeable that a vote, decision, or other action on the
matter will have a special economic effect on the value of the property,
distinguishable from its effect on the public.

(b) Affidavit filed. The affidavit described in subsection (a) of
this section must be filed with the official recordkeeper of the charter
holder.

(c) Abstention excused. If a local public official is required to
file and does file an affidavit under subsection (a) of this section, the
local public official is not required to abstain from further participation
in the matter requiring the affidavit if:

(1) the local public official is a member of the governing
body of the charter holder or the charter school; and

(2) a majority of the members of the governing body of
which the local public official is a member is composed of persons

(1) of this subsection if it is received by the appeals deadline spec-

who are likewise required to file and who do file affidavits of similar

ified in the relevant Accountability Manual, or under the alternative

interests on the same official action.

education accountability ratings procedures, if applicable.

§100.1145. General Conflict of Interest Provisions.

(a) Definitions. The following words and terms, when used
in this division, shall have the following meaning, unless the context
clearly indicates otherwise.

(1) Local public official--A member of the governing body
of a charter holder, a member of the governing body of a charter school,
or an officer of a charter school.

(2) Business entity--A sole proprietorship, partnership,
firm, corporation, holding company, joint-stock company, receiver-
ship, trust, agency, political subdivision, or any other entity recognized
by law.

(b) Substantial interest in business entity. For purposes of this
chapter, a person has a substantial interest in a business entity if:

(1) the person owns 10% or more of the voting stock or
shares of the business entity or owns either 10% or more or $15,000 or

(d) Local public official. A member of a governing body of a
charter holder, a member of the governing body of an open-enrollment
charter school, or an officer of an open-enrollment charter school is
considered to be a local public official for purposes of this section.

(e) Minutes. The minutes of a meeting during which a matter
subject to this section is discussed or decided must clearly identify each
person participating, each person abstaining, each person voting, and
the vote of each person.

(f) Resolution. A matter subject to this section must be ap-
proved through a written resolution adopted by the governing board of
the charter holder and signed by the members voting in favor of it.

(g) Violation. A violation of this section or Local Government
Code, Chapter 171, constitutes a material violation of charter contract.

§100.1149. Conflicts Requiring Separate Vote on Budget.

(a) Separate vote required. The governing body of a charter
holder shall take a separate vote on any budget item specifically ded-

more of the fair market value of the business entity; or

(2) funds received by the person from the business entity
exceed 10% of the person's gross income for the previous year.

(c) Substantial interest in real estate. A person has a substan-
tial interest in real estate if the interest is an equitable or legal ownership
with a fair market value of $2,500 or more.

(d) Substantial interest through a relative. A local public of-
ficial is considered to have a substantial interest under this section if
a person related to the official in the third degree by consanguinity

icated to a contract with a business entity in which a member of the
governing body of the charter holder has a substantial interest.

(b) Abstention required. Except as provided by §100.1147(c)
of this title (relating to Conflicts Requiring Affidavit and Abstention
from Voting), the affected member may not participate in that separate
vote. The member may vote on a final budget if:

(1) the member has complied with this chapter; and

(2) the matter in which the member is concerned has been
resolved.
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§100.1151. Acting as Surety and Other Conflicts; Criminal Penalties.

whom the charter holder has contracted, and the person or manage-

(a) Acting as surety. A local public official commits a criminal

ment company may not employ that person to drive a bus on which

offense if the official knowingly:

(1) acts as surety for a business entity that has work, busi-
ness, or a contract with the charter holder; or

(2) acts as surety on any official bond required of a member
of the governing body or charter school, or of an officer of the charter
school.

(b) Knowing violation of requirements. A local public offi-

students are transported without the permission of the governing body
of the charter holder.

(3) A commercial transportation company that contracts
with a charter holder to provide transportation services may obtain
from any law enforcement or criminal justice agency all criminal
history record information that relates to a person employed by the
commercial transportation company, or to a person it intends to
employ, as a bus driver, bus monitor, or bus aide.

cial commits a criminal offense if the official knowingly violates Local
Government Code, §171.004, as applied by this subchapter.

$100.1153.  Criminal History; Restrictions on Serving.
(a) Restrictions on serving. A person may not serve as a mem-

(4) If the commercial transportation company obtains in-
formation that a person employed or to be employed by the company
has been convicted of a felony or a misdemeanor involving moral turpi-
tude, the company may not employ that person to drive or to serve as

ber of the governing body of a charter holder, as a member of the gov-

a bus monitor or bus aide on a bus on which students are transported

erning body of a charter school, or as an officer or employee of a charter

without the permission of the governing body of the charter holder.

school if the person has been convicted of:

(1) a misdemeanor involving moral turpitude or any

felony;

(2) an offense listed in Texas Education Code (TEC),
§37.007(a); or

(3) anoffense listed in Code of Criminal Procedure, Article

62.001(5).

(b) Exception. Notwithstanding subsection (a) of this section,
a person may be employed in any position by an open-enrollment char-
ter school if a school district could employ the person in that position
and the Texas Education Agency (TEA) approves of the employment
pursuant to TEC, §12.1059.

(c) Required criminal history checks--general. Before the per-

Paragraphs (1) and (2) of this subsection do not apply if information is
obtained as provided by paragraph (3) of this subsection.

(e) Permissive criminal history checks. A charter holder may
obtain from any law enforcement or criminal justice agency, including
DPS, all criminal history record information that relates to:

(1) avolunteer, employee, or member of a governing body
under subsection (¢) of this section;

(2) an employee of or an applicant for employment with a
public or commercial transportation company that contracts with the
charter holder to provide transportation services if the employee drives
or the applicant will drive a bus in which students are transported or
is employed or is seeking employment as a bus monitor or bus aide on
a bus in which students are transported, under subsection (d) of this
section; and

son begins service, and every third year thereafter, a charter holder shall
obtain from the Texas Department of Public Safety (DPS) all criminal
history record information that relates to:

(1) an employee or a person whom the charter school in-
tends to employ in any capacity, or whom the charter holder intends to
employ in any capacity relating to its charter school activities;

(2) a member of the governing body of the charter holder
or charter school or a person who has agreed to serve as a member of
the governing body of the charter holder or charter school; and

(3) aperson who files, in writing, an intention to serve as
a volunteer at the charter school, if the duties are or will be performed
on school property or at another location where students are regularly

present.

(d) Required criminal history checks--transportation. Except
as provided by paragraphs (3) and (4) of this subsection, a charter
holder that contracts with a person for transportation services shall ob-
tain from DPS all criminal history record information that relates to a
person employed by the person as a bus driver or a person the person
intends to employ as a bus driver.

(1) Except as provided by paragraphs (3) and (4) of this

(3) an employee of or applicant for employment by a man-
agement company or other person that contracts with the charter school
to provide management services or other services, if:

(A) the employee or applicant has or will have contin-
uing duties related to the contracted services; and

(B) the duties are or will be performed on school prop-
erty or at another location where students are regularly present.

() Entitlement to criminal history checks. A charter holder is
entitled to obtain from DPS, no more than twice each year, all criminal
history record information maintained by DPS that the charter holder
is required or authorized to obtain under this section.

(g) Reduced fees for criminal history checks. In accordance
with Texas Government Code, §411.097, if a regional education ser-
vice center or commercial transportation company that receives crim-
inal history record information from DPS under this section requests
the information by providing to DPS a list, including the name, date of
birth, and any other personal descriptive information required by DPS
for each person, through electronic means, magnetic tape, or disk, as
specified by DPS, DPS may not charge the service center or commer-
cial transportation company more than the lesser of:

subsection, a person or management company that contracts with a
charter holder to provide transportation services shall submit to the
charter holder the name and other identification data required to ob-
tain criminal history record information of each person described by
this section.

(2) If the charter holder obtains information that a person

(1) DPS's cost for providing the information; or

(2) the amount prescribed by another law.

(h) Disclosure prohibited. Criminal history record informa-
tion obtained by a charter holder under this section may not be released
or disclosed to any person, other than the individual who is the subject

described by this section has been convicted of a felony or a misde-

of the information, TEA, the State Board for Educator Certification

meanor involving moral turpitude, the charter holder shall inform the

(SBEC), or the chief personnel officer of the transportation company,

chief personnel officer of the person or management company with

if the information is obtained under subsection (d) of this section.
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(i) Removal by charter holder. If a person is prohibited by this
section from serving as a member of the governing body of a charter

(5) isamember of the board of directors or other governing
body of the company;

holder, as a member of the governing body of a charter school, or as an
officer or employee of a charter school, the charter holder shall remove
the individual from such position immediately.

(1) The removal must be made in accordance with the re-
moval provisions in the articles of incorporation and bylaws of the cor-

(6) serves as an elected officer of the company; or

(7) is an employee of the company.

(b) Management company as officer. Notwithstanding subsec-
tion (a) of this section, a person who has a substantial interest in a man-

poration, if applicable, the terms of the open-enrollment charter, any

agement company may provide management services that include the

applicable local policies, and state and federal law.

(2) The governing body of the charter holder may not ap-
prove an account or draw or authorize the drawing of a warrant or order
to pay the compensation of a person if the person is prohibited by this

functions of a central administration officer, campus administration of-
ficer, or business manager, if:

(1) the person provides all management services under a
contract for management services;

section from serving in the capacity for which compensation is due.

(j) Teaching certificate applicant or holder. A charter holder

(2) the person provides all management services as an
agent of the management company;

shall promptly notify the SBEC in writing if it obtains or has knowledge
of information showing that an applicant for or holder of a certificate
issued under TEC, Chapter 21, Subchapter B, has a reported criminal

history.

(k) Implementation schedule and transition. Notwithstanding
this section:

(1) beginning September 1, 2001, a charter holder shall ob-
tain, in compliance with this section, criminal history record informa-
tion relating to each person identified in subsections (c) and (d) of this
section; and

(2) if a person is prohibited by this section from serving as
amember of the governing body of a charter holder, as a member of the
governing body of a charter school, or as an officer or employee of a
charter school, and if removing such person would violate an employ-
ment or other written contract that was executed prior to September
1, 2001, then the employment or other contract may continue in effect

(3) the person does not serve as an employee or volunteer
of the charter holder or charter school, and does not otherwise serve as
a contractor of the charter holder or charter school;

(4) the person does not serve as a member of the governing
body of the charter school or charter holder; and

(5) the management services provided by the person do not
include powers or duties that are non-delegable under §100.1113 of this
title (relating to Delegation of Powers and Duties).

(c) Audit disclosure. A charter holder shall separately dis-
close, in its annual audit report required by §100.1067(c) of this title
(relating to Accounting for State and Federal Funds), all persons listed
in subsection (a) of this section with a substantial interest in a manage-
ment company as defined by subsection (a) of this section.

(d) Removal by charter holder. If a person is prohibited by this
section from serving as a member of the governing body of a charter

past September 1, 2001, if each of the following conditions is met:

holder, as a member of the governing body of a charter school, or as an

(A) no state funds are used to pay any amounts due the
person under the employment or other contract, and all such amounts
are paid from a clearly identified source of non-state funds;

(B) the terms of the employment or other contract have
not been renewed, modified, or otherwise altered since September 1,
2001; and

(C) the person does not perform, and is not charged with
performing, any charter school functions.

$100.1155.  Substantial Interest in Management Company, Restric-

officer or employee of a charter school, the charter holder shall remove
the individual from such position immediately.

(1) The removal must be made in accordance with the re-
moval provisions in the articles of incorporation and bylaws of the cor-
poration, if applicable, the terms of the open-enrollment charter, any
applicable local policies, and state and federal law.

(2) The governing body of the charter holder may not ap-
prove an account or draw or authorize the drawing of a warrant or order
to pay the compensation of a person if the person is prohibited by this
section from serving in the capacity for which compensation is due.

tions on Serving.

(a) Restriction on serving. A person may not serve as a mem-
ber of the governing body of a charter holder as a member of the gov-
erning body of a charter school, or as an officer or employee of a char-
ter school, if the person has a substantial interest in a management
company that has a contract for management services with the char-
ter holder or a charter school. A person has a substantial interest in a
management company if the person:

(1) has a controlling interest in the company;

(2) owns more than 10% of the voting interest in the com-

any;
(3) owns more than $25,000 of the fair market value of the
company;

(4) has a direct or indirect participating interest by shares,
stock, or otherwise, regardless of whether voting rights are included, in
more than 10% of the profits, proceeds, or capital gains of the company;

(e) Implementation schedule and transition. Notwithstanding
this section:

(1) Dbeginning with the fiscal year in which September 1,
2001, falls, a charter holder shall separately disclose, in its annual au-

dit report required by §100.1067(c) of this title, all persons listed in

subsection (a) of this section with a substantial interest in a manage-

ment company as defined by subsection (a); and

(2) if a person is prohibited by this section from serving as
amember of the governing body of a charter holder, as a member of the

governing body of a charter school, or as an officer or employee of a

charter school, and if removing such person would violate an employ-

ment or other written contract that was executed prior to September

1, 2001, then the employment or other contract may continue in effect

past September 1, 2001, if each of the following conditions is met:

(A) no state funds are used to pay any amounts due the
person under the employment or other contract, and all such amounts

are paid from a clearly identified source of non-state funds;
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(B) the terms of the employment or other contract have

taining the management contract is approved by the commissioner. In

not been renewed, modified, or otherwise altered since September 1,

addition, performance under the contract prior to approval by the com-

2001; and

(C) theperson does not perform, and is not charged with
performing, any charter school functions.

§100.1157.  Procedures for Prohibiting a Management Contract.

(a) Action prohibiting management contract. The commis-
sioner of education may prohibit, deny renewal of, suspend, or revoke a
contract between an open-enrollment charter school and a management
company providing management services to the school if the commis-
sioner determines that the management company has:

(1) failed to provide educational or related services in com-
pliance with the company's contractual or other legal obligation to any
open-enrollment charter school in Texas or to any other similar school
in another state;

(2) failed to protect the health, safety, or welfare of the stu-

missioner is a material charter violation.

(2) Notwithstanding this section, if an affected contract for
management services was executed prior to September 1, 2001, then
the management contract may continue in effect past September 1,
2001, if each of the following conditions is met:

(A) no state funds are used to pay any amounts due the
management company under the management contract, and all such
amounts are paid from a clearly identified source of non-state funds;
and

(B) the terms of the management contract have not been
renewed, modified, or otherwise altered since September 1, 2001.

$100.1159. Loan from Management Company Prohibited.

(a) Loan prohibited. Neither a charter holder or a charter
school may accept any loan or credit from, or incur any debt to, a

dents enrolled at an open-enrollment charter school served by the com-

management company that has a contract to provide management

any;

(3) violated this subchapter or a rule adopted under this
subchapter; or

(4) otherwise failed to comply with any contractual or other

services to:

(1) that charter school; or

(2) another charter school that operates under a charter
granted to the charter holder.

legal obligation to provide services to the school.

(b) Procedures for making determination. A determination un-

(b) Management contract prohibited. A charter holder or char-
ter school that accepts a loan or credit from, or incurs a debt to, a man-

der subsection (a) of this section shall be made through a final inves-

agement company, may not enter into a contract with that management

tigative report issued by the Texas Education Agency. In making this

company to provide management services to the school.

determination:

(1) the commissioner may rely on one or more of the fol-

(c) Audit disclosure. A charter holder shall separately dis-
close, in its annual audit report required by §100.1067(c) of this title

—_

owing:

(A) any finding or determination made by a court or
other tribunal of competent jurisdiction, whether in Texas or in any
other state, or by the United States, if the order or judgment is final
under the rules governing such proceedings;

(B) any finding or determination made by the commis-
sioner under §§100.1049, 100.1045, 100.1047, 100.1041, or 100.1037
of this title (relating to Revocation and Modification of Governance
of an Open-Enrollment Charter; Intervention Based on Charter Vio-
lations; Intervention Based on Health, Safety, or Welfare of Students;

(relating to Accounting for State and Federal Funds), all loans or credit
received or indebtedness incurred by the charter holder or the charter
school to any person or entity providing management services to the
charter school or another charter school that operates under a charter
granted to the charter holder.

(d) Agency review. Compliance with this section shall be re-
viewed in conjunction with the review required by §100.1157(c) of this
title (relating to Procedures for Prohibiting a Management Contract).

(¢) Implementation schedule and transition. Notwithstanding
this subsection, if the affected management contract was executed prior

Accountability Ratings and Sanctions; and Renewal of an Open-En-

to September 1, 2001, and the affected promissory note or other debt

rollment Charter), if the finding or determination is final under the rules

instrument was also executed prior to September 1, 2001, then:

governing such proceedings; or

(C) any finding or determination made by a court in an

(1) both the management contract and the indebtedness
may continue in effect past September 1, 2001, if each of the following

action for declaratory judgment or other action pertaining to the com-

conditions is met:

missioner's determination under this section, if the order or judgment
is final under the rules governing such proceedings; and

(2) to the extent that a finding or determination under para-

(A) no state funds are used to pay any amounts due the
management company under the management contract, and all such
amounts are paid from a clearly identified source of non-state funds;

graph (1) of this subsection pertains to a charter holder or charter school
served by a management company, but does not directly pertain to the
management company, the focus shall be on the question of whether
the relevant contract for management services creates a legal duty for
the management company to provide services to the charter school in
areas of performance that are the subject of the finding or determina-
tion against the charter holder or charter school.

(c) Review of proposed management contract. A proposed
management contract shall be submitted for commissioner approval
through the non-expansion amendment process.

(1) A contract for management services is unenforceable,
void, and of no force or effect until the non-expansion amendment con-

(B) no state funds are used to pay any amounts due the
management company under the promissory note or other debt instru-
ment, and all such amounts are paid from a clearly identified source of
non-state funds; and

(C) the terms of the management contract and the
promissory note or other debt instrument have not been renewed,
modified, or otherwise altered since September 1, 2001; or

(2) the indebtedness may be refinanced after September 1,
2001, and the management contract may be renegotiated after Septem-
ber 1, 2001, if each of the following conditions is met:
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(A) on or before September 1, 2002, the charter holder

§100.1163. Compliance Records on Nepotism, Conflicts of Interest,

and the management company shall file with the Texas Education

and Restrictions on Serving.

Agency (TEA) division responsible for legal services the following:

(i) a copy of each and every contract, promissory
note, debt instrument, agreement or document executed, or in effect,
at any time on or after September 1, 2001, between or among: the
charter holder or any of its charter schools or management companies;
the management company or any of its subsidiaries, parents, affiliates,
or related companies; and the lender or any of its subsidiaries, parents,
affiliates, or related companies; and

(ii) additional documents as requested by the TEA
division responsible for legal services during its review under this sub-
section;

(B) the documents filed under subparagraph (A) of this
paragraph shall establish that, upon approval by the TEA division re-
sponsible for legal services, the management company will not be the
lender of any funds, but will merely act as the guarantor or co-signer
on loans totaling an amount equal to or less than the indebtedness owed
by the charter holder to the management company prior to September
1, 2001,

(C) the documents filed under subparagraph (A) of this
paragraph shall establish that the management company may not take
any action in its capacity as guarantor or co-signer to prevent, deter,
or discourage the charter holder from taking any action respecting the
management company under its contract for management services;

(D) the documents filed under subparagraph (A) of this
paragraph shall establish that the term of the contract for management
services between the management company and the charter holder may
not extend beyond the term of the current contract for charter between
the charter holder and the State Board of Education, and that the con-
tract for management services is renewable beyond the current term of
the open-enrollment charter only through negotiation and execution of
a new contract for management services;

(E) the documents filed under subparagraph (A) of this
paragraph shall establish that the management company may not take
any action in its capacity as guarantor or co-signer to coerce, influence,
or encourage the charter holder to negotiate or execute another contract
for management services under subparagraph (D) of this paragraph;
and

(F) the TEA division responsible for legal services
finds, in writing, that the documents filed under subparagraph (A) of
this paragraph meet the criteria specified in this paragraph and finds
that any compliance problems concerning the governance and the
financial or other management of the charter holder do not prevent the
approval of the arrangements reflected in the documents.

§100.1161. Public Records Maintained by Management Company;
Contract Provision.
(a) Maintenance of records. A management company that pro-

(a) A charter holder shall collect, maintain, and make available
on request for inspection under this division, the following information
on a form or in a format approved by the commissioner of education:

(1) information identifying each member of the governing
body of the charter holder and related compliance information as re-
quired by subsection (b) of this section;

(2) information identifying each chief executive officer and
chief financial officer of the charter school and related compliance in-
formation as required by subsection (b) of this section;

(3) information identifying each member of the governing
body of the charter school, if the charter holder has established a gov-
erning body for the charter school, and related compliance information
as required by subsection (b) of this section; and

(4) information identifying each employee of the charter
school and related compliance information as required by subsection

(b) of this section.

(b) The compliance information recorded for each individual
identified under subsection (a) of this section shall include:

(1) the title of each position held, or function performed,
by the individual;

(2) the specific powers and duties that the governing body
of the charter holder or charter school have delegated to the individual,
if any, as described by the powers and duties listed in the charter pur-
suant to §100.1113 of this title (relating to Delegation of Powers and

Duties);

(3) the legal name of the individual,

(4) any aliases or names formerly used by the individual,
including maiden name;

(5) a complete criminal history record of convictions for
the individual, issued by the Texas Department of Public Safety within
three years of the date of the compliance record;

(6) alist of all relatives of the individual, within the third
degree of consanguinity or affinity, under Texas Government Code,

Chapter 573, that:
(A) are employed by the charter holder or the charter

school;

(B) conduct business transactions with the charter
holder or the charter school;

(C) serve on the governing body of the charter holder
or the charter school; or

(D) have a substantial interest in a management com-
pany under Texas Education Code, §12.120; and

vides, or did provide, any management services to a charter holder or
charter school shall maintain, as required by §100.1203 of this title (re-
lating to Records Management), all records related to its management
services separately from any other records of the management com-

pany.

(b) Contract provision. Any contract, including a contract re-
newal, between a charter holder or charter school and a management
company for management services to the charter school must contain
a contract provision expressly requiring the management company to

(7) a full and complete list of the individual's business in-
terests in, or transactions with, any charter holder, charter school, or
management company.

(c) Not later than 30 days following any change in the informa-
tion recorded under this section, a charter holder shall make corrections
to its most recent charter school compliance record.

(d) A charter holder shall file the information with the Texas
Education Agency (TEA) division responsible for charter schools

comply with subsection (a) of this section.

within 10 business days of receiving a written request from TEA.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400953

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

DIVISION 7. CHARTER SCHOOL

OPERATIONS

19 TAC §§100.1203, 100.1205, 100.1207, 100.1209, 100.1211
-100.1213

STATUTORY AUTHORITY. The amendments are proposed
under Texas Education Code (TEC), §12.101, which requires
the commissioner to adopt rules regarding the criteria for grant-
ing a charter and providing notification for the establishment
of new charters or campuses; TEC, §12.1011, which requires
the commissioner to adopt rules regarding charter authorization
for high-performing entities; TEC, §12.103, which allows the
commissioner to adopt rules regarding applicable provisions to
open-enroliment charter schools; TEC, §12.104, as amended by
House Bill (HB) 189, 87th Texas Legislature, Regular Session,
2021, which allows the commissioner to adopt rules permitting
an open-enroliment charter school to voluntarily participate in
any state program available to school districts if the school
complies with all terms of the program; TEC, §12.1055, which
allows the commissioner to adopt rules regarding nepotism
under Texas Government Code, Chapter 573; TEC, §12.1058,
as amended by HB 1707, 88th Texas Legislature, Regular
Session, 2023, which requires a political subdivision to consider
an open-enroliment charter school as a school district for the
purposes of municipal ordinances if the open-enroliment charter
school meets notification requirements; TEC, §12.110, which
requires the commissioner to adopt an application form and
procedure that must be used to apply for an open-enroliment
charter school; TEC, §12.1101, which requires the commis-
sioner to adopt a procedure for providing notice to the outlined
persons on receipt by the commissioner of an application for
a charter for an open-enroliment charter school or of notice of
the establishment of a campus; TEC, §12.114, which allows
the commissioner to define expansion amendment requests;
TEC, §12.1141, as amended by Senate Bill (SB) 879, 87th
Texas Legislature, Regular Session, 2021, which requires the
commissioner to adopt a procedure for renewal, denial of re-
newal, or expiration of a charter for an open-enroliment charter
school at the end of the term of the charter; TEC, §12.1166,
which requires the commissioner to adopt a rule defining "re-
lated party;" TEC, §12.1173, as amended by SB 2293, 86th
Texas Legislature, 2019, which requires the commissioner
to adopt rules to implement charter school waiting lists for
admission; TEC, §12.1181, requires the commissioner to adopt
performance frameworks that establish standards by which to
measure the performance of an open-enroliment charter school;
TEC, §12.123, which requires the commissioner to adopt rules
prescribing the training for members of the governing body of a
charter school and its officers; TEC, §12.153, which allows the

commissioner to adopt rules to implement college of university
or junior college charter schools; TEC, §12.265, as amended
by SB 1615, 87th Texas Legislature, Regular Session, 2021,
which requires the commissioner to adopt rules necessary to
administer adult high school charter school programs; and TEC,
§39.0548, which requires the commissioner to authorize and
determine designation as a dropout recovery school.

CROSS REFERENCE TO STATUTE. The amendments im-
plement Texas Education Code, §§12.101; 12.1011; 12.103;
12.104, as amended by House Bill (HB) 189, 87th Texas Legis-
lature, Regular Session, 2021; 12.1055; 12.1058, as amended
by HB 1707, 88th Texas Legislature, Regular Session, 2023;
12.110; 12.1101; 12.114; 12.1141, as amended by Senate
Bill (SB) 879, 87th Texas Legislature, Regular Session, 2021;
12.1166; 12.1173, as amended by SB 2293, 86th Texas Legis-
lature, 2019; 12.1181; 12.123; 12.153; 12.265, as amended by
SB 1615, 87th Texas Legislature, Regular Session, 2021; and
39.0548.

$100.1203.  Records Management.

(a) Retention of government records. With respect to its op-
eration of a charter school, a charter holder is considered to be a local
government for purposes of Local Government Code, Title 6, Subtitle
C, [Eocal Gevernment Code;] and Texas Government Code, Chapter
441, Subchapter J.

(1) Government records. Records of a charter school and
records of a charter holder that relate to a charter school are government
records for all purposes under state law.

(2) Retention and destruction of records. Any requirement
in Local Government Code, Title 6, Subtitle C, [Local Government
Ceode;] or Texas Government Code, Chapter 441, Subchapter J, that
applies to a school district, the board of trustees of a school district, or
an officer or employee of a school district applies to a charter school,
the governing body of its charter holder, the governing body of the
charter school, and each officer and employee of the charter school.

(3) Maintained within this state. Records of a charter
school shall be maintained physically within the state [State] of Texas
at all times, except those records stored electronically in accordance
with the requirements of Local Government Code, Chapter 205,
may be maintained outside the state [State] of Texas if such records
remain accessible from within the state [State] of Texas during normal
business hours. For purposes of this paragraph, the records of a charter
school shall mean the records indicated by the Financial Accountabil-
ity System Resource Guide, adopted by reference in §109.41 of this
title (relating to Financial Accountability System Resource Guide), or
its successor, or by the laws and rules summarized therein. The records
of'a management company related to the charter school may be audited
under §100.1075(b) of this title (relating to Audit by Commissioner;
Records in the Possession of a Management Company), but are not
subject to this paragraph.

(4) Records of former charter holder. Notwithstanding
paragraph (2) [2] of this subsection, and notwithstanding Local Gov-
ernment Code, §201.007, the records of a charter holder that ceases to
operate a charter school shall be transferred in the manner prescribed
by the commissioner of education under subsection (b) of this section.

(b) Transfer of former charter holder records. The records of a
charter holder that ceases to operate a charter school shall be transferred
as directed by the commissioner to a custodian or custodians designated
by the commissioner. The commissioner may designate any appropri-
ate entity to serve as custodian, including the Texas Education Agency,
a regional education service center, or a school district. In designating
a custodian, the commissioner shall ensure that the transferred records,
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including student and personnel records, are transferred to a custodian
capable of maintaining the records; making the records readily acces-
sible to students, parents, former school employees, and other persons
entitled to access; and complying with applicable state or federal law
restricting access to the records.

(c) Enforcement. Ifa charter holder, a charter school, or an of-
ficer or employee of a charter school refuses to transfer school records
as directed by the commissioner under subsection (b) of this section,
the commissioner may ask the attorney general [Attorney General] to
petition a court for recovery of the records. If the court grants the peti-
tion, the court shall award attorney's fees and court costs to the state.

§100.1205.  Procurement of Professional Services.

(a) Applicability of section. This section applies to a charter
holder unless alternative procedures for selecting a provider of profes-
sional services or a group or association of providers, or awarding a
contract for professional services, have been approved by the commis-
sioner of education under §100.1079 [§100-1006] of this title (relating
to Optional Open-Enrollment Charter Provisions for Contracting and
Purchasing) and the open-enrollment charter has been amended by the
commissioner to adopt the approved procedures.

(b) Selecting professional services. A charter holder shall se-
lect a provider of professional services or a group or association of
providers, and award a contract for professional services, in accordance
with Texas Government Code, Chapter 2254, Subchapter A. A require-
ment in that subchapter that applies to a school district or the board of
trustees of a school district applies to a charter school, the governing
body of a charter holder, or the governing body of a charter school.

(c) Definition. For purposes of this section, professional ser-
vices are services:

(1) within the scope of the practice, as defined by state law,
of accounting; architecture; landscape architecture; land surveying;
medicine; optometry; professional engineering; real estate appraising;
or professional nursing; or

(2) provided in connection with the professional employ-
ment or practice of a person who is licensed or registered as a certified
public accountant; an architect; a landscape architect; a land surveyor;
a physician, including a surgeon; an optometrist; a professional engi-
neer; a state certified, or state licensed real estate appraiser; or a regis-
tered nurse.

(d) Implementation schedule and transition. Texas Govern-
ment Code, Chapter 2254, Subchapter A, does not apply to a contract
executed prior to September 1, 2001.

$100.1207.  Student Admission.
(a) Application deadline. For admission to a charter school, a
charter holder shall:

(1) require the applicant to complete and submit a common
application form prescribed by the commissioner of education, referred
to as the Texas Charter School Admission Application, beginning in the
2020-2021 school year. The application must be submitted not later
than a reasonable deadline the charter holder establishes.

(A) The common application form shall be posted on
the Texas Education Agency (TEA) website, and the form and all as-
sociated fields shall be posted on each open-enrollment charter school's
website to be used by an applicant for admission to an open-enrollment
charter school campus.

(B) The common application form and the student ad-
mission and enrollment policy under subsection (d) or (e) of this sec-
tion, including the policies and procedures for admission, lotteries, en-
rollment, student waitlists, withdrawals, reenrollment, and transfers,

shall be publicly accessible and easily available on the charter school's
website. A charter school must make available the common applica-
tion form and may not require the use of an account, email, password,
or other condition as the sole means to access the information or the
common application form. A charter school may also print copies of
the common application form and make them available for use during
the admission process.

(C) An open-enrollment charter school may not alter
the form, unless to signify specific criteria that may not apply to their
campus as permitted by TEA, or add any additional criteria, questions,
statements, advertisements, or solicitations or require any conditions
for a person to access the form. An open-enrollment charter school
may not sell, provide, or ask an applicant to agree to share or have the
charter school share any student information provided in the applica-
tion to any person or entity other than TEA;

HH require the applicant to complete and submit an ap-
plication net later than a reasonable deadline the charter holder estab-
lishes: and}

(2) on receipt of more acceptable applications for admis-
sion under this section than available positions in the school:

(A) except as permitted by subsection (b) of this sec-
tion, fill the available positions by lottery; or

(B) subject to subsection (d) [€e)] of this section, fill
the available positions in accordance with the open-enrollment charter
school's approved student admission and enrollment policy; and [the
order in which all timely applications were received:]

(3) create and manage a waitlist, as described in subsection
(e) of this section, for applicants who are not admitted after all available
positions in the charter school have been filled.

(b) Lottery exemption. The charter holder may exempt stu-
dents from the lottery required by subsection (d) [(a)] of this section
to the extent this is consistent with the definition of a "public charter
school" under the Elementary and Secondary Education Act (ESEA) as
reauthorized under the Every Student Succeeds Act (ESSA), as inter-
preted by the United States Department of Education (USDE), includ-
ing but not limited to, siblings of students already admitted to or attend-
ing the same charter school; children of a charter school's founders,
teachers and staff, and children of employees in a work-site charter
school (so long as the total number of students allowed under this ex-
emption does not exceed 10% of the school's total enrollment) [Ne
Child Left Behind Act of 2001, P.L. 107-110, §5210 (NCLB), as in-
terpreted by the United States Department of Education (USDE)).

(c) Newspaper publication. To the extent this is consistent
with the definition of a "public charter school" under ESEA as reau-
thorized under ESSA [the NCEB], as interpreted by the USDE, a char-
ter holder may fill applications for admission under subsection (a)(1)
[(@2)B)] of this section only if it published a notice of the opportu-
nity to apply for admission to the charter school. At a minimum, a [A]
notice published under this subsection must:

(1) state the application deadline; and

(2) be published in a newspaper of general circulation in
the community in which the school is located not later than the seventh
day before the application deadline. For purposes of this chapter, a
newspaper of general circulation is defined as one that has more than a
minimum number of subscribers among a particular geographic region,
which [that] has a diverse subscribership, and that publishes some news
items of general interest to the community.
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(d) Student admission and enrollment. Except as provided by
this section, the governing body of the charter holder must adopt a
student admission and enrollment policy that:

(1) unless as provided in subsection (f) of this section, pro-
hibits discrimination on the basis of sex; national origin; ethnicity; re-
ligion; disability; academic, artistic, or athletic ability; or the district
the child would otherwise attend under state law; [and]

(2) specifies any type of non-discriminatory enrollment cri-
teria to be used at each charter school operated by the charter holder.
Such non-discriminatory enrollment criteria may make the student in-
eligible for enrollment based on a history of a criminal offense, a juve-
nile court adjudication, or discipline problems under Texas Education
Code (TEC), Chapter 37, Subchapter A, documented as provided by
local policy; and [+]

(3) specifies whether students will be admitted to the char-
ter school campus by lottery or on a first come, first served basis if the
application is published in a newspaper of general circulation in the
community in which the school is located not later than the seventh
day before the application deadline, as described in TEC, §12.117.

(e) Waitlist. Charter holders required to create and maintain a

arts, which include music, theatre, and dance. A program with an em-
phasis in the performing arts may include the following components:

(A) a core academic curriculum that is integrated with
performing arts instruction;

(B) a wider array of performing arts courses than are
typically offered at public schools;

(C) frequent opportunities for students to demonstrate
their artistic talents;

(D) cooperative programs with other organizations or
individuals in the performing arts community; or

(E) other innovative methods for offering performing
arts learning opportunities.

(2) To the extent this is consistent with the definition of a
"public charter school" as defined in ESEA as reauthorized under ESSA
[ander the NCEB] , as interpreted by the USDE, the governing body of
a charter holder that operates a charter school specializing in perform-
ing arts must require the applicant to complete and submit a common
admission application form as described in subsection (a)(1) of this
section and may adopt an admission policy that requires a student to

waitlist as a result of receiving more acceptable applications for admis-
sion than available positions at the school shall manage and update the
student waitlist.

(1) Each school year, the following information must be
maintained at the campus level for reporting to TEA no later than the
last Friday in October of each school year:

(A) the total number of students on the waitlist;

(B) the number of students on the waitlist disaggregated
by grade level; and

(C) information necessary to identify each student, as
specified in TEC, §12.1174 (Enrollment and Waiting List Report).

(2) The waitlist of each charter school campus shall be
managed according to that charter holder's policy, which must include
the following criteria.

(A) The names of eligible students with completed ap-
plications who apply and are not admitted shall be added to the end of
the waitlist in the order in which the applications are received.

(B) As spaces become available at the charter school

demonstrate an interest or ability in the performing arts or to audition
for admission to the school.

(3) The governing body of a charter holder that operates
a charter school specializing in performing arts must adopt a student
admission and enrollment policy that prohibits discrimination on the
basis of sex, national origin, ethnicity, religion, disability, academic or
athletic ability, or the district the child would otherwise attend under
state law.

(4) The governing body of a charter holder that operates
a charter school specializing in performing arts must adopt a student
admission and enrollment policy that specifies any type of non-dis-
criminatory enrollment criteria to be used at the charter school. Such
non-discriminatory enrollment criteria may make the student ineligible
for enrollment based on a history of a criminal offense, a juvenile court
adjudication, or discipline problems under TEC, Chapter 37, Subchap-
ter A, documented as provided by local policy.

(g) [€H] Maximum enrollment. Total enrollment shall not ex-
ceed the maximum number of students approved in the open-enroll-
ment charter. A charter school may establish a primary and secondary
boundary. Students who reside outside the primary geographic bound-

campus during the school year, the school must consult its campus wait-

ary stated in the open-enrollment charter shall not be admitted to the

list and select a new student for enrollment in the order that students

charter school until all eligible applicants that reside within the pri-

appear on the list.

(C) The charter school shall review each campus wait-
list no less than every 60 days and eliminate duplicate entries and the
names of students who have been admitted to the charter school.

(3) An open-enrollment charter school may not sell, pro-
vide, or ask a student to agree to share any student information on the
waitlist with any person or entity other than TEA.

(f) [€e)] Student admission and enrollment at charter schools
specializing in performing arts. In accordance with [the] TEC, §12.111
and §12.1171, a charter school specializing in performing arts, as de-
fined in this subsection, may adopt a student admission and enrollment
policy that complies with this subsection in lieu of compliance with
subsections (a)-(d) of this section.

(1) A charter school specializing in performing arts as used
in this subsection means a school whose open-enrollment charter in-
cludes an educational program that, in addition to the required aca-
demic curriculum, has an emphasis in one or more of the performing

mary boundary and have submitted a timely application have been en-
rolled. Then, ifthe open-enrollment charter so provides for a secondary
boundary, the charter holder may admit students who reside within the
secondary boundary to the charter school in accordance with the terms
of the open-enrollment charter.

$100.1209.  Municipal Ordinances.

(a) Municipal ordinances apply. A charter holder is subject to
federal and state laws and rules governing public schools and to zoning
and all other municipal ordinances governing public schools.

(b) When zoning ordinances do not apply. Notwithstanding
subsection (a) of this section, a charter school site located in whole
or in part in a municipality with a population of 20,000 or less is not
subject to a municipal zoning ordinance governing public schools.

(c) Notification to political subdivisions. A political subdivi-
sion shall consider an open-enrollment charter school a school district
for purposes related to land development standards, licensing, zoning,
and various purposes and services pursuant to the following.
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(1) The governing body of an open-enrollment charter
school must certify in writing to the political subdivision that no
employee, board member or charter holder of the charter school
received any personal financial benefits from a real estate transaction
with the charter school.

(2) The open-enrollment charter school files notice of the
new property location within 10 business days of the completing the
purchase or lease of real property for that location to the Texas Educa-
tion Agency division responsible for charter schools and the division
will notify the following within 10 business days:

(A) the superintendent and the board of trustees of each
school district from which the proposed location is likely to draw stu-
dents, as defined in §100.1013 of this title (relating to Notification of
Charter Application); and

(B) each member of the legislature that represents the
geographic area to be served by the location, as defined in §100.1013
of this title.

(d) Charter school related purposes. An agreement between
a municipality and an open-enrollment charter school may require that
any revised land development standards can only apply while the prop-
erty is used for charter school related purposes and that any property in
use subject to open-enrollment charter school land development stan-
dards must become compliant with all applicable non-school commer-
cial development regulations after the closure or relocation of the char-
ter school.

$100.1211.

Students.

(a) Student performance. Notwithstanding any provision in an
open-enrollment charter, acceptable student performance under Texas
Education Code, §12.111(a)(3), shall at a minimum require overall stu-
dent performance meeting the standards for an "academically accept-

able" rating as defined by §100.1001(8) [§100-160H28)] of this title

(relating to Definitions).

(b) Reporting child abuse or neglect. A charter holder shall
adopt and disseminate to all charter school staff and volunteers a policy
governing child abuse reports required by Texas Family Code, Chapter
261. The policy shall require that employees, volunteers, or agents of
the charter holder and the charter school report child abuse or neglect
directly to an appropriate entity listed in Texas Family Code, Chapter
261.

(c) Admission and enrollment. A charter holder for an open-
enrollment charter school shall have an admission and enrollment pol-
icy as outlined in §100.1207 of this title (relating to Student Admis-
sion), including prohibiting discrimination on the basis of sex; national
origin; ethnicity; religion; disability; academic, artistic, or athletic abil-
ity; or the district the child would otherwise attend under state law.

(d) Notice of expulsion or withdrawal. A charter school shall
notify the school district in which the student resides within three busi-
ness days of any action expelling or withdrawing a student from the
charter school.

(e) Datareporting. A charter holder and its charter school shall
report timely and accurate information required by the commissioner of
education to the Texas Education Agency (TEA), except as expressly
waived by the commissioner.

(f) Student records. Student records shall be secure and main-
tained physically within the state of Texas at all times. Charter school
personnel shall respond to requests for records in a timely and appro-
priate manner. Charter schools shall participate in the Texas Records
Exchange (TREx) system and shall follow TREx data standards.

(g) Scholastic year. A charter holder shall adopt a school year
for the charter school, with fixed beginning and ending dates. The char-
ter school shall submit a copy of the charter school's campus calendars
to the TEA division responsible for charter school administration prior
to the first day of August of each year.

§100.1212.  Personnel.

(a) Minimum qualifications. Except as provided by subsection
(b) of this section, all persons employed as a principal or teacher by an
open-enrollment charter school must hold a baccalaureate degree.

(b) Exception. In an open-enrollment charter school that
serves youth referred to or placed in a residential trade center by a
local or state agency, a person may be employed as a teacher for a
noncore vocational course without holding a baccalaureate degree if
the person has:

(1) demonstrated subject matter expertise related to the
subject taught, such as professional work experience; formal training
and education; holding a relevant active professional industry license,
certification, or registration; or any combination of work experience,
training and education, and industry license, certification, or registra-
tion; and

(2) received at least 20 hours of classroom management
training, as determined by the governing body of the open-enrollment
charter school. Documentation of the training is to be maintained lo-
cally and provided to the Texas Education Agency within 10 business
days upon request.

(c) Certification. Special education teachers, bilingual teach-
ers, and teachers of English as a second language must be certified in
the fields in which they are assigned to teach as required by state and/or
federal law.

(d) Paraprofessionals. All persons employed as paraprofes-
sionals must be certified as required to meet state and/or federal law.

(e) Criminal history. A charter school shall obtain from the
Department of Public Safety (DPS), prior to the hiring of personnel
and at least every third year thereafter, all criminal history record in-
formation maintained by [the] DPS that the charter school is authorized
to obtain.

(f) Do not hire registry. A charter school is prohibited from
hiring personnel who are not eligible for hire in a Texas public school if
they are listed on the Registry of Persons Not Eligible for Employment
in Public Schools.

$100.1213. Failure to Operate.

(a) Continuous operation. Except as provided in this section,
a charter holder shall operate the program as described in the open-en-
rollment charter for the full school term described in the open-enroll-
ment charter during each year that the open-enrollment charter is in
effect.

(b) Delayed opening [Dermant charter]. A
charter holder may not delay opening the charter school (district) or any
charter campus [er suspend operation] for longer than 21 days without
an amendment to its open-enrollment charter, approved by the commis-
sioner of education, stating that the charter school district or campus is
dormant and setting forth the date on which operations shall resume and
any applicable conditions for resuming operation that may be imposed
by the commissioner. The period of dormancy shall last no longer than
12 months and will expire no later than June 30 in the school year in
which the dormancy occurs. At the end of a period of dormancy the
charter holder may request an additional period of dormancy of no more
than 12 months through an amendment to its open-enrollment charter.
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‘Written notice. A charter holder may not suspend opera-
tion of the charter school, or any campus or site of the charter school,
for a period of more than threc days without mailing written notice
to the parent or guardian of each student and filing such notice with
schools at least 14 days in advance of the suspension, except that in an
ble for charter schools by telephone or other means within 24 hours of

(c) [€d)] Abandonment. Delay of opening or suspension of
operations in violation of this section constitutes abandonment of the
open-enrollment charter and constitutes a material violation of the char-
ter contract.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400954

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 227. PROVISIONS FOR EDUCATOR
PREPARATION CANDIDATES

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 19 TAC §227.10(a)(4)(C) is not included in the print version of
the Texas Register. The figure is available in the on-line version
of the March 15, 2024, issue of the Texas Register.)

The State Board for Educator Certification (SBEC) proposes
amendments to 19 Texas Administrative Code (TAC) §§227.1,
227.5, 227.10, and 227.103, concerning provisions for educator
preparation candidates. The proposed amendments would
make conforming changes to the Chapter 227 rules given
proposed updates to Chapter 228, Requirements for Educator
Preparation Programs, and Chapter 230, Professional Educator
Preparation and Certification. The proposed changes would
also update the Pre-Admission Content Test (PACT) figure to
include the proposed new certificates and aligned PACT exams
as well as proposed cut scores.

BACKGROUND INFORMATION AND JUSTIFICATION: The
SBEC rules in 19 TAC Chapter 227 are organized as follows:
Subchapter A, Admission to Educator Preparation Programs,
and Subchapter B, Preliminary Evaluation of Certification Eligi-
bility. These subchapters establish requirements for admission
into an educator preparation program (EPP) and preliminary
evaluation of certification eligibility.

These requirements ensure that EPPs attract and admit appli-
cants who demonstrate the knowledge and skills necessary to
improve the performance of the diverse student population of
Texas.

The following is a description of the proposed amendments to
19 TAC Chapter 227. The proposed amendments would up-
date rule references based on the proposed revisions to 19 TAC
Chapter 228 and would update the PACT figure to include the
new certificate names and aligned PACT names and associated
passing standards based on the proposed revisions to 19 TAC
Chapter 230.

Subchapter A. Admission to Educator Preparation Programs
Proposed Amendment to 19 TAC §227.1. General Provisions

The proposed amendment to 19 TAC §227.1(c)(3) would up-
date the statutory reference from Texas Education Code (TEC),
§21.044(e)(3), to TEC, §21.044(g), to conform with updates to
statute.

Proposed Amendment to 19 TAC §227.5. Definitions

The proposed amendment to the definition for alternative certifi-
cation program in 19 TAC §227.5(2) would update the reference
from 19 TAC §228.20(a) to proposed new 19 TAC §228.25,
Governance of Educator Preparation Programs. The proposed
amendment to the definition for clinical teaching in 19 TAC
§227.5(7) would update the reference from 19 TAC §228.35
to proposed new 19 TAC §228.67, Clinical Teaching. The
proposed amendment to the definition for content pedagogy ex-
aminations in 19 TAC §227.5(9) would change "examinations" to
"examination" to mirror use of the singular term in the definition
for content certification examination in 19 TAC §227.5(8).

Proposed Amendment to 19 TAC §227.10. Admission Criteria

The proposed amendment to 19 TAC §227.10(a)(1) would up-
date the language from "an undergraduate university program"
to "a university undergraduate or post-baccalaureate program"
to align with the exit policy in proposed new 19 TAC §228.31(b),
Minimum Educator Preparation Program Obligations to All Can-
didates.

The proposed amendment to 19 TAC §227.10(g) would update
the reference from 19 TAC §228.35(i)(2) to proposed new 19
TAC §228.45(b), Coursework and Training Requirements for
Early Childhood-Grade 3. The proposed amendment would
also expand the list of certificates, from 17 to 22, that a certi-
fied educator may hold to enroll in an EPP and complete the
course of instruction that qualifies him or her to pursue the early
childhood certification, including five proposed new Core: Early
Childhood-Grade 6 certificates, which are proposed updates
to 19 TAC Chapter 233, Categories of Classroom Teaching
Certificates.

Proposed Amendment to 19 TAC §227.10(a)(4)(C)
Update to Figure for Pre-Admission Content Test Requirements

The proposed amendment to Figure: 19 TAC §227.10(a)(4)(C)
would provide two technical edits, including moving the certifi-
cate Early Childhood: Prekindergarten-Grade 3 from Core Sub-
jects to Early Childhood and removing the section header lan-
guage for "Certification category (continued)" throughout to align
with proposed updates to Figure: 19 TAC §230.21(e).

The proposed amendment to Figure: 19 TAC §227.10(a)(4)(C)
would remove the certificates Core Subjects Early Childhood-
Grade 6, Core Subjects Grades 4-8, English Language Arts and
Reading Grades 4-8, and English Language Arts and Read-
ing/Social Studies Grades 4-8 to align with proposed updates
to Figure: 19 TAC §230.21(e).
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The proposed amendment to Figure: 19 TAC §227.10(a)(4)(C)
would adjust the passing standard for 790 Texas PACT Core
Subjects 4-8 from 94 out of 160 selected response items to 82
out of 128 selected response items, based on updated standard
setting committee recommendations.

The proposed amendment to Figure: 19 TAC §227.10(a)(4)(C)
would also add the certificates for Core/Fine Arts/Physical
Education/Health with the Science of Teaching Reading: Early
Childhood-Grade 6, Core/Special Education with the Science
of Teaching Reading: Early Childhood-Grade 6, Core/Bilingual
Education Spanish with the Science of Teaching Reading: Early
Childhood-Grade 6, Core/English as a Second Language with
the Science of Teaching Reading: Early Childhood-Grade 6,
and Special Education Specialist: Early Childhood-Grade 12
to align with proposed updates to Figure: 19 TAC §230.21(e),
including the proposed PACT and associated passing standard.

Finally, the proposed amendment to Figure: 19 TAC
§227.10(a)(4)(C) would add a new certification category and
PACT for Tamil: Early Childhood-Grade 12, in alignment with
proposed updates to Figure: 19 TAC §230.21(e). The proposed
amendment would also clarify that a passing standard for Tamil:
Early Childhood-Grade 12 would be established in the future,
in alignment with the launch of the certificate and associated
exam in September 2025, which would be codified in future
rulemaking.

Subchapter B. Preliminary Evaluation of Certification Eligibility
Proposed Amendment to 19 TAC §227.103. Application

The proposed amendment to 19 TAC §227.103(a) would update
the section to mirror language used in 19 TAC §227.107(a) to
reference the schedule of fees for certification services.

FISCAL IMPACT: Emily Garcia, associate commissioner for edu-
cator preparation, certification, and enforcement has determined
that for the first five years the proposal is in effect, there is no
additional fiscal impact on state and local governments and that
there are no additional costs to entities required to comply with
the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code (TGC), §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC,
§2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to TGC, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under TGC, §2007.043.

GOVERNMENT GROWTH IMPACT: Texas Education Agency
(TEA) staff prepared a Government Growth Impact Statement
assessment for this proposed rulemaking. During the first five
years the proposed rulemaking would be in effect, it would not
create or eliminate a government program; would not require the
creation of new employee positions or elimination of existing em-
ployee positions; would not require an increase or decrease in
future legislative appropriations to the agency; would not require

an increase or decrease in fees paid to the agency; would not
create a new regulation; would not expand, limit, or repeal an
existing regulation; would not increase or decrease the number
of individuals subject to its applicability; and would not positively
or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Ms. Garcia has
determined that for the first five years that the rule will be in ef-
fect that the public benefit anticipated as a result of the proposal
would be supporting EPPs in ensuring that educator candidates
have the appropriate content knowledge in the subject they in-
tend to teach upon admission to the program. TEA staff has
determined there is no anticipated cost to persons required to
comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
new data and reporting impact.

ENVIRONMENTAL IMPACT STATEMENT: The proposal does
not require an environmental impact analysis because the pro-
posal does not include major environmental rules under TGC,
§2001.0225.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK
REQUIREMENTS: TEA staff has determined that the proposal
would not require a written report or other paperwork to be
completed by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the pro-
posal begins March 15, 2024, and ends April 15, 2024. A form
for submitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/SBEC_
Rules_(TAC)/Proposed_State_Board_for_Educator_Certifica-
tion_Rules/. The SBEC will take registered oral and written
comments on the proposal during the April 26, 2024, meeting's
public comment period in accordance with the SBEC board
operating policies and procedures.

SUBCHAPTER A. ADMISSION TO
EDUCATOR PREPARATION PROGRAMS
19 TAC §§227.1, 227.5, 227.10

STATUTORY AUTHORITY. The amendments are proposed
under Texas Education Code (TEC), §21.031, which authorizes
the State Board for Educator Certification (SBEC) to regulate
and oversee all aspects of the certification, continuing edu-
cation, and standards of conduct of public school educators
and states that in proposing rules under TEC, Chapter 21,
Subchapter B, the SBEC shall ensure that all candidates for
certification or renewal of certification demonstrate the knowl-
edge and skills necessary to improve the performance of the
diverse student population of this state; TEC, §21.041(b)(1),
which requires the SBEC to propose rules that provide for
the regulation of educators and the general administration of
TEC, Chapter 21, Subchapter B, in a manner consistent with
TEC, Chapter 21, Subchapter B; TEC, §21.041(b)(4), which
specifies the requirements for the issuance and renewal of an
educator certificate; TEC, §21.044(a), which requires SBEC
to propose rules establishing training requirements a person
must accomplish to obtain a certificate, enter an internship,
or enter an induction-year program; TEC, §21.044(g)(2) and
(3), which requires each educator preparation program (EPP)
to provide certain information related to the effect of supply
and demand forces on the educator workforce of the state
and the performance over time of the EPP; TEC, §21.0441,
which requires SBEC to adopt rules setting certain admission
requirements for EPPs; TEC, §21.0489(c), which requires
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SBEC to adopt rules establishing eligibility requirements for
an Early Childhood: Prekindergarten-Grade 3 certificate; TEC,
§21.049(a), which authorizes SBEC to propose rules providing
for educator certification programs as an alternative to traditional
EPPs; and TEC, §21.050(a), which requires a person who
applies for a teaching certificate for which SBEC rules require a
bachelor's degree must possess a bachelor's degree received
with an academic major or interdisciplinary academic maijor,
including reading, other than education, that is related to the
curriculum as prescribed under TEC, Chapter 28, Subchapter
A; and Texas Occupations Code (TOC), §53.151, which sets the
definitions of "licensing authority" and "occupational license" to
have the meanings assigned to those terms by TOC, §58.001;
TOC, §53.152, which requires EPPs to provide applicants and
enrollees certain notice regarding potential ineligibility for a cer-
tificate based on convicted offenses, the SBEC rules regarding
the certificate eligibility of an individual with a criminal history,
and the right of the individual to request a criminal history
evaluation letter; and TOC, §53.153, which requires an EPP to
refund tuition, application fees, and examination fees paid by an
individual if the EPP failed to provide the required notice under
the TOC, §53.152, to an individual who was denied a certificate
because the individual was convicted of an offense.

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §§21.031; 21.041(b)(1) and (4);
21.044(a) and (g)(2) and (3); 21.0441; 21.0489(c); 21.049(a);
and 21.050(a); and Texas Occupations Code, §§53.151, 53.152,
and 53.153.

$227.1.

(a) It is the responsibility of the education profession as a
whole to attract applicants and to retain educators who demonstrate
the knowledge and skills necessary to improve the performance of the
diverse student population of this state.

General Provisions.

(b) Educator preparation programs (EPPs) shall inform all ap-
plicants that:

(1) pursuant to the Texas Education Code (TEC), §22.083,
candidates must undergo a criminal history background check prior to
employment as an educator; and

(2) pursuant to the TEC, §22.0835, candidates must un-
dergo a criminal history background check prior to clinical teaching.

(c) EPPs shall inform all applicants, in writing, of the follow-
ing:
(1) the admission requirements as specified in this chapter;

(2) therequirements for program completion as specified in
Chapter 228 of this title (relating to Requirements for Educator Prepa-
ration Programs); and

(3) inaccordance with TEC, §21.044(g): [§21-044(e)(3):]

(A) the effect of supply and demand forces on the edu-
cator workforce in this state; and

(B) the performance over time of the EPP for the past
five years.

(d) EPPs shall notify, in writing by mail, personal delivery,
facsimile, email, or an electronic notification, each applicant to and
enrollee in the EPP of the following regardless of whether the applicant
or enrollee has been convicted of an offense:

(1) the potential ineligibility of an individual who has been
convicted of an offense for issuance of a certificate on completion of
the EPP;

(2) the current State Board for Educator Certification
(SBEC) rules prescribed in §249.16 of this title (relating to Eligibility
of Persons with Criminal History for a Certificate under Texas Occu-
pations Code, Chapter 53, and Texas Education Code, Chapter 21);
and

(3) the right to request a criminal history evaluation letter
as provided in Chapter 227, Subchapter B, of this title (relating to Pre-
liminary Evaluation of Certification Eligibility).

(e) If the SBEC determines that an EPP has failed to provide
the notice required by subsection (d) of this section to an individual
entitled to receive the notice and that the individual's application for
a certificate for which the EPP prepares the individual was denied be-
cause the individual has been convicted of an offense prior to the EPP
providing notice, the SBEC shall order the EPP to:

(1) refund the amount of any tuition paid by the individual
to the EPP; and

(2) pay to the individual an amount equal to the total of the
following, as applicable:

(A) the amount of any application fees paid by the in-
dividual to the SBEC; and

(B) the amount of any examination fees paid by the in-
dividual to the SBEC and/or to a provider of examinations required for
certification. An EPP is not liable for examination fees if the examina-
tion was not required to be passed to meet the admission requirements
of the EPP and/or the EPP did not provide test approval for the exami-
nation.

(f) If the governor of Texas declares a state of disaster con-
sistent with the Texas Government Code, §418.014, Texas Education
Agency staff may extend deadlines in this chapter for up to 90 days as
necessary to accommodate persons in the affected disaster areas.

§227.5.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Accredited institution of higher education--An institu-
tion of higher education that, at the time it conferred the degree, was
accredited or otherwise approved by an accrediting organization rec-
ognized by the Texas Higher Education Coordinating Board.

(2) Alternative certification program--An approved educa-
tor preparation program, delivered by entities described in §228.25 of
this title (relating to Governance of Educator Preparation Programs),
[§228-20¢a) of this title (relating to Governance of Educator Prepara-
tion Programs);] specifically designed as an alternative to a traditional
undergraduate certification program, for individuals already holding at
least a bachelor's degree from an accredited institution of higher edu-
cation.

(3) Applicant--An individual seeking admission to an edu-
cator preparation program for any class of certificate.

(4) Candidate--An individual who has been formally
or contingently admitted to an educator preparation program; also
referred to as an enrollee or participant.

(5) Certification category--A certificate type within a certi-
fication class, as described in Chapter 233 of this title (relating to Cat-
egories of Classroom Teaching Certificates).

(6) Certification class--A certificate, as described in
§230.33 of this title (relating to Classes of Certificates), that has de-
fined characteristics; may contain one or more certification categories.
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(7) Clinical teaching--An assignment, as described in
§228.67 of this title (relating to Clinical Teaching). [§22835 ef this
title (relating to Preparation Program Coursework and/or Training):|

(8) Content certification examination--A standardized test
or assessment required by statute or State Board for Educator Certifi-
cation rule that governs an individual's admission to an educator prepa-
ration program.

(9) Content pedagogy examination [examinations]--A
standardized test or assessment required by statute or State Board for
Educator Certification rule that governs an individual's certification as
an educator.

(10) Contingency admission--Conditional admission to an
educator preparation program when an applicant meets all admission
requirements specified in §227.10 of this title (relating to Admission
Criteria) except graduation and degree conferred from an accredited
institution of higher education.

(11) Educator preparation program--An entity that must be
approved by the State Board for Educator Certification to recommend
candidates in one or more classes of certificates.

(12) Formal admission--Admission to an educator prepa-
ration program when an applicant meets all admission requirements
specified in §227.10 of this title (relating to Admission Criteria).

(13) Incoming class--Individuals contingently or formally
admitted between September 1 and August 31 of each year by an edu-
cator preparation program.

(14) Post-baccalaureate program--An educator preparation
program, delivered by an accredited institution of higher education and
approved by the State Board for Educator Certification to recommend
candidates for certification, that is designed for individuals who already
hold at least a bachelor's degree from an accredited institution of higher
education and are seeking an additional degree.

(15) Semester credit hour--One semester credit hour is
equal to 15 clock-hours at an accredited institution of higher education.

(16) Undergraduate degree--A bachelor's degree earned
from and conferred by an accredited institution of higher education.

$§227.10.  Admission Criteria.

(a) The educator preparation program (EPP) delivering edu-
cator preparation shall require the following minimum criteria of all
applicants seeking initial certification in any class of certificate, unless
specified otherwise, prior to admission to the program.

(1) For a university undergraduate or post-baccalaureate

program, [an undergraduate university program;| an applicant shall be
enrolled in an accredited institution of higher education (IHE).

(2) For an alternative certification program or post-bac-
calaureate program, an applicant shall have, at a minimum, a bachelor's
degree earned from and conferred by an accredited IHE.

(3) For an undergraduate university program, alternative
certification program, or post-baccalaureate program, to be eligible for
admission into an EPP, an applicant shall have a grade point average
(GPA) of at least 2.5 before admission.

(A) The GPA shall be calculated from an official tran-
script as follows:

(i) 2.5 on all coursework previously attempted by
the person at an accredited THE:

(1) at which the applicant is currently enrolled
(undergraduate university program formal admission, alternative cer-

tification program contingency admission, or post-baccalaureate pro-
gram contingency admission); or

(1I) from which the mostrecent bachelor's degree
or higher from an accredited IHE was conferred (alternative certifica-
tion program formal admission or post-baccalaureate program formal
admission); or

(ii) 2.5 in the last 60 semester credit hours on all
coursework previously attempted by the person at an accredited IHE:

(I) at which the applicant is currently enrolled
(undergraduate university program formal admission, alternative cer-
tification program contingency admission, or post-baccalaureate pro-
gram contingency admission). If an applicant has less than 60 semester
credit hours on the official transcript from the accredited IHE at which
the applicant is currently enrolled, the EPP shall use grades from all
coursework previously attempted by a person at the most recent ac-
credited institution(s) of higher education, starting with the most re-
cent coursework from the official transcript(s), to calculate a GPA for
the last 60 semester credit hours; or

(II) from which the most recent bachelor's degree
or higher from an accredited IHE was conferred. If an applicant has
hours beyond the most recent degree, an EPP may use grades from the
most recent 60 hours of coursework from an accredited IHE (alternative
certification program formal admission or post-baccalaureate program
formal admission).

(B) In accordance with the Texas Education Code,
(TEC), §21.0441(b), an exception to the minimum GPA requirement
may be granted by the program director only in extraordinary circum-
stances and may not be used by a program to admit more than 10%
of any incoming class of candidates. An applicant is eligible for this
exception if:

(i) documentation and certification from the pro-
gram director that an applicant's work, business, or career experience
demonstrates achievement equivalent to the academic achievement
represented by the GPA requirement; and

(ii) in accordance with the TEC, §21.0441(a)(2)(B),
an applicant must pass an appropriate content certification examina-
tion as specified in paragraph (4)(C) of this subsection for each subject
in which the applicant seeks certification prior to admission. In ac-
cordance with the TEC, §21.0441(b), applicants who do not meet the
minimum GPA requirement and have previously been admitted into an
EPP may request permission to register for an appropriate content cer-
tification examination if the applicant is not seeking admission to the
same EPP that previously granted test approval for a certification ex-
amination in the same certification class.

(C) An applicant who is seeking a career and technical
education (CTE) certificate that does not require a degree from an ac-
credited IHE is exempt from the minimum GPA requirement.

(D) Anapplicant who does not meet the minimum GPA
requirement and is seeking certification in a class other than classroom
teacher must perform at or above a score equivalent to a 2.5 GPA on the
Verbal Reasoning, Quantitative Reasoning, and Analytic Writing sec-
tions of the GRE® (Graduate Record Examinations) revised General
Test. The State Board for Educator Certification will use equivalency
scores established by the Educational Testing Service, and the Texas
Education Agency (TEA) will publish those equivalency scores annu-
ally on the TEA website.

(4) For an applicant who will be seeking an initial certifi-
cate in the classroom teacher class of certificate, the applicant shall
have successfully completed, prior to admission, at least:
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(A) a minimum of 12 semester credit hours in the sub-
ject-specific content area for the certification sought, unless certifica-
tion sought is for mathematics or science at or above Grade 7; or

(B) 15 semester credit hours in the subject-specific con-
tent area for the certification sought if the certification sought is for
mathematics or science at or above Grade 7; or

(C) a passing score on the appropriate content certifi-
cation examination as specified in the figure provided in this subpara-
graph.

Figure: 19 TAC §227.10(a)(4)(C)
[Figure: 19 TAC §227H(a)HS)

(5) For an applicant who will be seeking an initial certifi-
cate in a class other than classroom teacher, the applicant shall meet
the minimum requirements for admission described in Chapter 239 of
this title (relating to Student Services Certificates); Chapter 241 of this
title (relating to Certification as Principal); and Chapter 242 of this ti-
tle (relating to Superintendent Certificate). If an applicant has not met
the minimum certification, degree, and/or experience requirement(s)
for issuance of a standard certificate prior to admission, the EPP shall
inform the applicant in writing of any deficiency prior to admission.

(6) An applicant must demonstrate basic skills in reading,
written communication, and mathematics by meeting the requirements
of the Texas Success Initiative under the rules established by the Texas
Higher Education Coordinating Board (THECB) in Part 1, Chapter 4,
Subchapter C, of this title (relating to Texas Success Initiative), includ-
ing one of the requirements established by §4.54 of this title (relating
to Exemptions, Exceptions, and Waivers).

(7) An applicant must demonstrate the English language
proficiency skills as specified in §230.11 of'this title (relating to General
Requirements).

(A) An applicant for CTE certification that does not re-
quire a bachelor's degree from an accredited IHE may satisfy the Eng-
lish language proficiency requirement with an associate's degree or
high school diploma or the equivalent that was earned at an accred-
ited IHE or an accredited high school in the United States.

(B) Anapplicant to a university undergraduate program
that leads to a bachelor's degree may satisfy the English language pro-
ficiency requirement by meeting the English language proficiency re-
quirement of the accredited IHE at which the applicant is enrolled.

(8) Anapplicant must submit an application and participate
in either an interview or other screening instrument to determine if the
EPP applicant's knowledge, experience, skills, and aptitude are appro-
priate for the certification sought.

(9) Anapplicant must fulfill any other academic criteria for
admission that are published and applied consistently to all EPP appli-
cants.

(b) An EPP may adopt admission requirements in addition to
and not in conflict with those required in this section.

(c¢) An EPP may not admit an applicant who:

(1) has been reported as completing all EPP requirements
by another EPP in the same certification category or class, unless the
applicant only needs certification examination approval; or

(2) hasbeen employed for three years in a public school un-
der a permit, intern, or probationary certificate as specified in Chapter
230, Subchapter D, of this title (relating to Types and Classes of Cer-
tificates Issued), unless the applicant is seeking clinical teaching that
may lead to the issuance of an initial standard certificate.

(d) An EPP may admit an applicant for CTE certification who
has met the experience and preparation requirements specified in Chap-
ter 230 of this title (relating to Professional Educator Preparation and
Certification) and Chapter 233 of this title (relating to Categories of
Classroom Teaching Certificates).

(¢) An EPP may admit an applicant for the Trade and Indus-
trial Workforce Training: Grades 6-12 certification who has met the
following requirements:

(1) has been issued a high school diploma or a postsec-
ondary credential, certificate, or degree;

(2) has seven years of full-time wage-earning experience
within the preceding 10 years in an approved occupation for which
instruction is offered,;

(3) holds with respect to that occupation a current license,
certificate, or registration, as applicable, issued by a nationally recog-
nized accrediting agency based on a recognized test or measurement;
and

(4) within the period described by paragraph (2) of this sub-
section, has not been the subject of a complaint filed with a licensing
entity or other agency that regulates the occupation of the person, other
than a complaint that was determined baseless or unfounded by that en-
tity or agency.

(f) An EPP may admit an applicant who has met the minimum
academic criteria through credentials from outside the United States
that are determined to be equivalent to those required by this section
using the procedures and standards specified in Chapter 245 of this title
(relating to Certification of Educators from Other Countries). An EPP
at an entity that is accredited by an accrediting organization recognized
by the THECB may use its own foreign credential evaluation service to
meet the requirement described in §245.10(a)(2) of this title (relating
to Application Procedures), if the entity is in good standing with its
accrediting organization.

(g) An applicant is eligible to enroll in an EPP for the pur-
pose of completing the course of instruction, defined in §228.45(b)
[§228356)2)] of this title (relating to Coursework and Training Re-
quirements for Early Childhood: Prekindergarten-Grade 3 Certifica-
tion [Preparation Program Ceursewerk andfer Training], that is re-
quired for the issuance of an Early Childhood: Prekindergarten-Grade
3 certificate if the individual holds a valid standard, provisional, or
one-year certificate specified in §230.31 of this title (relating to Types
of Certificates) in one of the following certificate categories:

(1) Bilingual Generalist: Early Childhood-Grade 4;
(2) Bilingual Generalist: Early Childhood-Grade 6;
(3) Core Subjects: Early Childhood-Grade 6;

(4) Core/Fine Arts/Physical Education/Health with the Sci-
ence of Teaching Reading: Early Childhood-Grade 6;

(5) Core/Special Education with the Science of Teaching
Reading: Early Childhood-Grade 6;

(6) Core/Bilingual Education Spanish with the Science of
Teaching Reading: Early Childhood-Grade 6;

(7) _Core/English as a Second Language Supplemental with
the Science of Teaching Reading: Early Childhood-Grade 6;

(8) Core with the Science of Teaching Reading: Early
Childhood-Grade 6;

(9) [#4)] Early Childhood Education;
(10) [65)] Elementary--General,
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(11) [¢®)] Elementary--General (Grades 1-6);

(12) [D] Elementary--General (Grades 1-8);
(13) [€8)] Elementary Early Childhood Education

(Prekindergarten-Grade 6);

(14) [9)] Elementary Self-Contained (Grades 1-8);
(15) [E9)] English as a Second Language Generalist:

Early Childhood-Grade 4;

(16) [(HD]Englishas a Second Language Generalist: Early
Childhood-Grade 6;

7) [682)] Generalist: Early Childhood-Grade 4;
[:3)] Generalist: Early Childhood-Grade 6;
[64)] Kindergarten;

2 [+5)] Prekindergarten-Grade 5--General;
21) [(46)] Prekindergarten-Grade 6--General; or
22) [ED] Teacher of Young Children--General.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

BERBEEE

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400935

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board of Educator Certification

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER B. PRELIMINARY
EVALUATION OF CERTIFICATION
ELIGIBILITY
19 TAC §227.103

STATUTORY AUTHORITY. The amendment is proposed under
Texas Occupations Code (TOC), §53.105, which specifies that
a licensing authority may charge a person requesting an evalu-
ation under TOC, Chapter 53, Subchapter D, a fee adopted by
the authority. Fees adopted by a licensing authority under TOC,
Chapter 53, Subchapter D, must be in an amount sufficient to
cover the cost of administering this subchapter.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Occupations Code, §53.105.

$§227.103.  Application.

(a) A request for preliminary criminal history evaluation must
be preceded by payment of the required criminal history evaluation fee
specified in §230.101 of this title (relating to Schedule of Fees for Cer-

tification Services). [§230-101(a)(19) of this title (relating to Schedule
of Eees for Certification Services):|

(b) A request for preliminary criminal history evaluation must
include the following:

(1) asigned and dated application, in the form provided on
the Texas Education Agency (TEA) website, containing contact infor-
mation and the date and description of each offense requested to be
evaluated;

(2) anattached statement of the circumstances upon which
the arrest is based and the disposition relating to each offense to be
evaluated;

(3) court documentation relating to each offense, includ-
ing, at a minimum, the formal disposition of the offense(s) and related
charge(s) (e.g., Judgment, Order of Probation, Sentence, Deferred Ad-
judication Order, etc.); and

(4) a copy of the receipt for the request for preliminary
criminal history evaluation fee.

(c) All required documents and information specified in sub-
section (b) of this section must be provided with the request for pre-
liminary criminal history evaluation. Any documents or information
not provided in the original request will not be considered reasonably
available.

(d) The preliminary criminal history evaluation will be based
solely on the application and court or law enforcement documents pro-
vided. Any information not provided by the requestor shall be con-
sidered not reasonably available at the time of the request and may be
considered at the time the requestor subsequently applies for a certifi-
cate issued by the State Board for Educator Certification. Additional
documentation that should be provided, if possible, includes the fol-
lowing:

(1) the formal charge(s) (e.g., indictment, information, or
complaint);

(2) evidence that the condition(s) of the court have been
met (e.g., completion of probation, receipt for restitution, etc.); and

(3) any available law enforcement report(s) describing the
offense or the investigation of the offense.

(¢e) The application, the statement of circumstances, the re-
quired court documentation, and a copy of the receipt for the request
for preliminary criminal history evaluation fee must be submitted to the
TEA division responsible for educator investigations by United States
certified mail, return receipt requested, to the address provided on the
application or by facsimile to the facsimile number provided on the ap-
plication.

(f) A request for preliminary criminal history evaluation is in-
complete unless it includes a copy of the receipt for the request for
preliminary criminal history evaluation fee, a completed application, a
statement of circumstances, and the required court documentation. The
TEA staff will take no action on a request that is incomplete.

(g) All documents submitted in connection with a request for
preliminary criminal history evaluation, whether complete or incom-
plete, will not be returned to the requestor. All documents will be re-
tained or destroyed by the TEA in accordance with the TEA records
retention schedule.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400936

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board of Educator Certification

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 475-1497

¢ ¢ ¢
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TITLE 22. EXAMINING BOARDS

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.5

The Texas Board of Physical Therapy Examiners proposes
amending 22 TAC §329.5. Licensing Procedures for For-
eign-Trained Applicants to remove unnecessary barriers to the
licensing of foreign-educated applicants.

The amendment for the requirement of an evaluation of profes-
sional education and training in paragraph (1)(A) differentiates
between applicants by exam and applicants by endorsement.
Applicants by exam will require the most current version of the
Coursework Tool (CWT) in accordance with immigration require-
ments. Applicants by endorsement will have a range of accept-
able versions of the CWT appropriate to the year they graduated
from the foreign physical therapy program or a more current ver-
sion. This will prevent an applicant who has already been eval-
uated by a version of the CWT for immigration purposes or for
licensure in another jurisdiction from being evaluated by a dif-
ferent version of the CWT for Texas licensure. The amendment
also authorizes acceptance of a copy of an evaluation that has
been used as a licensure requirement by another jurisdiction for
extenuating circumstances beyond the applicant's control if the
evaluation is sent directly to the board by the jurisdiction.

The amendments in paragraph (1)(B)-(D) update current proce-
dure for deficiencies noted on an evaluation as well as grammat-
ical clean up.

The amendments in paragraph (2) eliminate the requirement for
an applicant by endorsement to demonstrate English language
proficiency by taking the Test of English as a Foreign Language
(TOEFL) and provides exceptions to the TOEFL requirement for
an applicant by exam if certain conditions are met.

Fiscal Note

Ralph A. Harper, Executive Director of the Executive Council of
Physical Therapy & Occupational Therapy Examiners, has de-
termined that for the first five-year period the amendment is in
effect there would be no loss of revenue, and there would be no
fiscal implication to units of local government as a result of en-
forcing or administering the rules.

Public Benefits and Costs

Mr. Harper has also determined that for the first five-year period
the amendment is in effect the public benefit will be to increase
public access to qualified physical therapists by eliminating bar-
riers to licensure of foreign-educated physical therapists. There
will be no economic cost to licensees.

Local Employment Economic Impact Statement

The amendment is not anticipated to impact a local economy, so
a local employment economic impact statement is not required.

Small and Micro-Businesses and Rural Communities Impact

Mr. Harper has determined that there will be no costs or adverse
economic effects to small or micro-businesses or rural communi-
ties; therefore, an economic impact statement or regulatory flex-
ibility analysis is not required.

Government Growth Impact Statement

During the first five-year period this amendment is in effect, the
impact on government growth is as follows:

(1) The proposed rule amendment will neither create nor elimi-
nate a government program.

(2) The proposed rule amendment will neither create new em-
ployee positions nor eliminate existing employee positions.

(3) The proposed rule amendment will neither increase nor de-
crease future legislative appropriations to the agency.

(4) The proposed rule amendment will neither require an in-
crease nor a decrease in fees paid to the agency.

(5) The proposed amendment will revise an existing rule by re-
moving barriers to licensure for foreign-educated applicants.

(6) The proposed rule amendment will neither repeal nor limit an
existing regulation.

(7) The proposed rule amendment will neither increase nor de-
crease the number of individuals subject to the rule's applicabil-
ity.

(8) The proposed rule amendment will neither positively nor ad-
versely affect this state's economy.

Takings Impact Assessment The proposed rule amendment will
not impact private real property as defined by Tex. Gov't Code
§2007.003, so a takings impact assessment under Tex. Gov't
Code §2001.043 is not required.

Requirement for Rule Increasing Costs to Regulated Persons

Tex. Gov't Code §2001.0045, Requirement for Rule Increasing
Costs to Regulated Persons, does not apply to this proposed rule
because the amendments will not increase costs to regulated
persons.

Public Comment

Comments on the proposed amendments may be submitted to
Karen Gordon, PT Coordinator, Texas Board of Physical Ther-
apy Examiners, 1801 Congress Ave, Suite 10.900, Austin, Texas
78701; email: karen@ptot.texas.gov. Comments must be re-
ceived no later than 30 days from the date this proposed amend-
ment is published in the Texas Register.

Statutory Authority

The amendment is proposed under Texas Occupation Code
§453.102, which authorizes the board to adopt rules necessary
to implement chapter 453.

Cross-reference to Statute

The proposed amendment implements provisions in Sec.
453.204, Occupations Code that pertains to foreign-trained
applicants.

$329.5.  Licensing Procedures for Foreign-Trained Applicants.

A foreign-trained applicant must complete the license application
process as set out in §329.1 of this title (relating to General Licensure
Requirements and Procedures). In addition, the applicant must submit
the following:

(1) An evaluation of professional education and training
prepared by a board approved credentialing entity. The board will
maintain a list of approved credentialing entities on the agency web-
site.

(A) The evaluation must:
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(i) be based on a [the ] Course Work Tool (CWT)
adopted by the Federation of State Boards of Physical Therapy. [;
speeifically the version of the tool appropriate to the year the apph-
eant graduated from the foreign physieal therapy program; and]

(1) Applicants by examination must be evaluated
using the most current version of the CWT.

(1) Applicants by endorsement must be evalu-
ated using the version of the CWT appropriate to the year the applicant
graduated from the foreign physical therapy program or a more current
version.

(ii) provide evidence and documentation that the
applicant's education is substantially equivalent to the education of a
physical therapist who graduated from a physical therapy education
program accredited by the Commission on Accreditation in Physical
Therapy Education (CAPTE); and

(iii)  establish that the institution at which the appli-
cant received his physical therapy education is recognized by the Min-
istry of Education or the equivalent agency in that country.

(iv) acopy of an evaluation used as a requirement for
licensure by another jurisdiction that has the authority to issue a license
within that jurisdiction and sent directly to the board by the jurisdiction
will be accepted for an applicant by endorsement if:

(1) documents required for credentialing are no
longer available from the institution at which the applicant received
their physical therapy education, or

(1l) _there is an undue delay in receiving an eval-
uation from the credentialer beyond the applicant's control.

(B) Ifthe credentialing entity determines that the phys-
ical therapy education is not substantially equivalent, [but ne evidenee
is found of specific required courses or content areas;| the applicant is
responsible for remedying those deficiencies. The applicant may use
college credit obtained through applicable College Level Examination
Placement (CLEP) or other college advanced placement exams to rem-
edy any deficiencies in general education.

(C) An evaluation prepared by a board-approved cre-
dentialer reflects only the findings and conclusions of the credentialer,
and shall not be binding on the board. [In the event that the beard de-
to an entry-level physical therapy program aceredited by CAPTE; the
applicant's education is not substantially equivalent.

(D) If the applicant received an entry-level physical
therapy degree from a CAPTE-accredited program located outside the
U.S., the program is considered equivalent to a domestic CAPTE-ac-
credited physical therapy program, and the applicant is exempt from
meeting the requirements of a [the] CWT.

(2) Proof of English language proficiency. A for-
eign-trained applicant by examination must demonstrate the ability
to communicate in English by making the minimum score accepted
by the board on the Test of English as a Foreign Language (TOEFL)
administered by the Educational Testing Service (ETS).

(A) - (B) (No change.)
(C) The board may grant an exception to the English

language proficiency requirements under the following conditions:

(i) the applicant holds a current license in physical
therapy in a country listed in subparagraph (A) of this paragraph
[anether state] and has been licensed and practicing in that country

[anether state in the U-S:] for at least 5 [10] years prior to application;
or

(i) the applicant submits satisfactory proof that
he/she is a citizen or lawful permanent resident of the U.S. or a current
U.S. H-1B visa holder, and

(I) has attended four or more years of secondary
or post-secondary education in the U.S. or

(1) has completed a post-professional physical
therapy degree in English from a country listed in subparagraph (A)

of this paragraph.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 29,
2024.

TRD-202400908

Ralph Harper

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 346. PRACTICE SETTINGS FOR
PHYSICAL THERAPY
22 TAC §346.1

The Texas Board of Physical Therapy Examiners proposes
amending 22 TAC §346.1, Educational Settings to clarify the
role of physical therapists and physical therapist assistants in
the educational setting.

The amendments update the references to federal law that per-
tain to physical therapy services provided to students with dis-
abilities in the education setting, eliminates the requirement for
a reexamination to be performed onsite to allow for the reexam-
ination to be performed via telehealth, and updates the section
to reflect contemporary practice within the setting.

Fiscal Note

Ralph A. Harper, Executive Director of the Executive Council of
Physical Therapy & Occupational Therapy Examiners, has de-
termined that for the first five-year period the amendment is in
effect there would be no loss of revenue, and there would be no
fiscal implication to units of local government as a result of en-
forcing or administering the rules.

Public Benefits and Costs

Mr. Harper has also determined that for the first five-year period
the amendment is in effect the public benefit will be to increase
public access to qualified physical therapists and physical thera-
pist assistants by students in educational settings. There will be
no economic cost to licensees.

Local Employment Economic Impact Statement

The amendment is not anticipated to impact a local economy, so
a local employment economic impact statement is not required.

Small and Micro-Businesses and Rural Communities Impact
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Mr. Harper has determined that there will be no costs or adverse
economic effects to small or micro-businesses or rural communi-
ties; therefore, an economic impact statement or regulatory flex-
ibility analysis is not required.

Government Growth Impact Statement

During the first five-year period this amendment is in effect, the
impact on government growth is as follows:

(1) The proposed rule amendment will neither create nor elimi-
nate a government program.

(2) The proposed rule amendment will neither create new em-
ployee positions nor eliminate existing employee positions.

(3) The proposed rule amendment will neither increase nor de-
crease future legislative appropriations to the agency.

(4) The proposed rule amendment will neither require an in-
crease nor a decrease in fees paid to the agency.

(5) The proposed amendment will revise an existing rule by clar-
ifying the role of physical therapists and physical therapist assis-
tants in the educational setting.

(6) The proposed rule amendment will neither repeal nor limit an
existing regulation.

(7) The proposed rule amendment will neither increase nor de-
crease the number of individuals subject to the rule's applicabil-
ity.

(8) The proposed rule amendment will neither positively nor ad-
versely affect this state's economy.

Takings Impact Assessment The proposed rule amendment will
not impact private real property as defined by Tex. Gov't Code
§2007.003, so a takings impact assessment under Tex. Gov't
Code §2001.043 is not required.

Requirement for Rule Increasing Costs to Regulated Persons

Tex. Gov't Code §2001.0045, Requirement for Rule Increasing
Costs to Regulated Persons, does not apply to this proposed rule
because the amendments will not increase costs to regulated
persons.

Public Comment

Comments on the proposed amendments may be submitted to
Karen Gordon, PT Coordinator, Texas Board of Physical Ther-
apy Examiners, 1801 Congress Ave, Suite 10.900, Austin, Texas
78701; email: karen@ptot.texas.gov. Comments must be re-
ceived no later than 30 days from the date this proposed amend-
ment is published in the Texas Register.

Statutory Authority

The amendment is proposed under Texas Occupation Code
§453.102, which authorizes the board to adopt rules necessary
to implement chapter 453.

Cross-reference to Statute

The proposed amendment implements provisions in Sec.
453.005, Occupations Code that pertains to the practice of
physical therapy.

§346.1.

(a) In the educational setting, the physical therapist conducts
appropriate screenings, evaluations, and assessments to determine
needed services to fulfill educational goals. When a student is de-
termined by the physical therapist to be eligible for physical therapy

Educational Settings.

as a related service under Part B of the Individuals with Disabilities
Education Act (IDEA), 20 USC §1414, or Section 504 of the Ameri-
cans with Disabilities Act, as Amended [defined by Special Education
Eaw], the physical therapist provides written recommendations to
the Admissions Review and Dismissal Committee or the Section 504
Committee as to the amount of specific services needed by the student
(i.e., [consultation or] direct and/or indirect services, as well as [and]
the frequency, [and] duration, and location of services).

(b) The physical therapist implements physical therapy ser-
vices in accordance with the decisions of [recommendations aceepted
by] the school committee members and as reflected in the student's Ad-
mission Review and Dismissal Committee or Section 504 Committee
reports. The physical therapist may implement services by delegating
treatment to a PTA under their supervision.

(c) The physical therapist may provide general consultation,
coaching, professional development, or other physical therapy program
services for school administrators, educators, assistants, parents and
others to address district, campus, classroom or student-centered is-
sues. For the student who is eligible to receive physical therapy as a
related service [in-aceordance with the student's Admission Review and
Dismissal Committee reports], the physical therapist will also pr0V1de
the [consultation and] direct and/or indirect types of specific services
needed to implement specially designed goals and objectives included
in the student's Individualized Education Program or the 504 Plan.

(d) The types of services which may requ1re a physician's re-
ferral in the educational setting include [the provision of individual-
ized speeially designed instruetions and the] direct physical modeling
or hands-on demonstration of activities with a student who has been de-
termined eligible to receive physical therapy as a related service under
the IDEA or under Section 504. Additionally, they may include the di-
rect provision of activities which are of such a nature that they are only
conducted with the eligible student by a physical therapist or physical
therapist assistant. The physical therapist should refer to §322.1 of this
title (relating to Provision of Services).

(e) Evaluation and reevaluation in the educational setting will
be conducted in accordance with federal mandates under Part B of the
Individuals with Disabilities Education Act (IDEA), 20 USC §1414, or
under Section 504 when warranted by a change in the child's condition,
and include [ensite] reexamination of the child. The Plan of Care (In-
dividual Education Program or Section 504 Plan) must be reviewed by
the PT at least every 60 school days, or concurrent with every visit if
the student is seen at intervals greater than 60 school days, to determine
if revisions are necessary.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 29,
2024.

TRD-202400909

Ralph Harper

Executive Director

Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 305-6900
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PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 554. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §554.101, concerning Definitions; §554.405, concerning
Additional Requirements for Trust Funds in Medicaid-certified
Facilities; §554.601, concerning Freedom from Abuse, Neglect,
and Exploitation; and §554.1920, concerning Operating Policies
and Procedures.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement two bills from the
88th Legislature, Regular Session, 2023. House Bill (H.B.) 1009
relates to employment suspension for nursing facility employ-
ees accused of committing reportable conduct, such as abuse,
neglect, or exploitation. Senate Bill (S.B.) 240 relates to health
facility employee workplace violence prevention in facilities, in-
cluding nursing facilities. This rule project proposes revisions
related to trust fund monitoring and audits, with the purpose of
decreasing the amount of time nursing facilities are allowed to
complete corrective action plans to return to compliance prior to
the imposition of a hold on payments due to the facility. This
proposal also makes non-substantive edits to update references
within the rules.

SECTION-BY-SECTION SUMMARY

Proposed amendments to §§554.101, 554.405, 554.601, and
554.1920 update references in the rules and make non-sub-
stantive edits to improve readability, in addition to the proposed
amendments listed below.

The proposed amendment to §554.101 revises definitions to
nursing facility rules. Paragraph (123) adds a definition for
"reportable conduct" in response to H.B. 1009.

The proposed amendment to §554.405 decreases the amount of
time nursing facilities are allowed to complete corrective action
plans to return to compliance prior to the imposition of a hold on
payments due to the facility.

The proposed amendment to §554.601 implements H.B. 1009
related to reportable conduct and employment suspension.

The proposed amendment to §554.1920 implements S.B. 240
related to workplace violence and prevention policies and pro-
cedures.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create new regulations;
(6) the proposed rules will expand existing rules;

(7) the proposed regulations will not change the number of indi-
viduals subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there could be an adverse
economic effect on small businesses, micro-businesses, or rural
communities.

Required compliance related to H.B. 1009 may increase costs for
nursing facilities and have an adverse economic effect on rural
communities. Facilities may incur increased cost related to sus-
pension of employees during the due process period while the
employee exhausts appeals. This is because facilities may have
to hire additional staff to cover for the absence of the suspended
employee so they can meet nursing facility residents' needs.

Implementing the requirements related to S.B. 240 and the
workplace violence prevention committee may increase cost
and have an adverse economic affect in rural communities
secondary to the cost and resources to implement the bill. There
is a possibility that nursing facilities may have to hire additional
staff to meet the workforce violence prevention committee mem-
ber requirements of registered nurses who provide direct care
to facility residents and facility employees who provide security
services. Nursing facilities may incur additional cost related to
establishing, implementing, and enforcing written workplace vi-
olence prevention policy and training for the prevention policy if
the facility must hire additional staff or contract with consultative
services for compliance with S.B. 240.

HHSC is unable to estimate the number of small businesses,
micro-businesses, or rural communities subject to the proposed
rules. The projected economic impact for a small business, mi-
cro-business, or rural community is the cost to comply.

HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses, micro-busi-
nesses, or rural communities would not be consistent with en-
suring the health and safety of nursing facility residents.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Michelle Dionne-Vahalik, Associate Commissioner for
Long-Term Care Regulation, has determined that for each
year of the first five years the rules are in effect, the public

49 TexReg 1638 March 15, 2024 Texas Register



benefit will be protecting nursing facility residents from the
potential exposure to employees who may have committed
abuse, neglect, or exploitation of a resident, or misappropriation
of resident property and helping prevent workplace violence.
Implementation of rule changes related to trust fund monitoring
and audits will benefit the public by decreasing the amount of
time nursing facilities are allowed to complete corrective action
plans to return to compliance prior to the imposition of a hold on
payments due to the facility.

Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules may incur economic costs due to the cost to com-
ply with H.B. 1009.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rachael
Holden and Sandra Wiegand, Program Specialists, by email to
HHSCLTCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be emailed before midnight on the last day of the
comment period. If the last day to submit comments falls on a
holiday, comments must be emailed before midnight on the fol-
lowing business day to be accepted. When emailing comments,
please indicate "Comments on Proposed Rule 23R071" in the
subject line.

SUBCHAPTER B. DEFINITIONS
26 TAC §554.101
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; and
Texas Health and Safety Code §242.001, which states that the
goal of Chapter 242 is to ensure that nursing facilities in Texas
deliver the highest possible quality of care and establish the
minimum acceptable levels of care for individuals who are living
in a nursing facility.

The amendment implements Texas Government Code
§531.0055 and §531.021; Texas Human Resources Code
§32.021; and Texas Health and Safety Code §§242.001,
253.0025, and 331.001 - 331.006.

§$554.101.  Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abuse--Negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or punishment with resulting phys-
ical or emotional harm or pain to a resident; or sexual abuse, including

involuntary or nonconsensual sexual conduct that would constitute an
offense under Texas Penal Code §21.08 (relating to Indecent Exposure
[indeeent exposure]) or Texas Penal Code, Chapter 22 (relating to As-
saultive Offenses [assaultive offenses]), sexual harassment, sexual co-
ercion, or sexual assault.

(2) Act--Chapter 242 of the Texas Health and Safety Code.

(3) Activities assessment--See Comprehensive Assess-
ment and Comprehensive Care Plan.

(4) Activity director--The qualified individual appointed
by the facility to direct the activities program as described in §554.702
of this chapter (relating to Activities).

(5) Addition--The addition of floor space to an institution.

(6) Administrator--A person currently licensed in accor-
dance with [26 FA€] Chapter 555 of this title (relating to Nursing Fa-
cility Administrators).

(7) Admission MDS assessment--An MDS assessment that
determines a recipient's initial determination of eligibility for medical
necessity for admission into the Texas Medicaid Nursing Facility Pro-
gram.

(8) Advanced practice registered nurse--A person licensed
as a registered nurse and approved to practice as an advanced practice
registered nurse by the Texas Board of Nursing.

(9) Adverse event--An untoward, undesirable, and usually
unanticipated event that causes death or serious injury, or the risk of
death or serious injury.

(10)  Alzheimer's Disclosure Statement for Nursing Facili-
ties--The HHSC-prescribed form a facility uses to describe the nature
of care or treatment of residents with Alzheimer's disease and related
disorders.

(11)  Alzheimer's disease and related disorders--
Alzheimer's disease and any other irreversible dementia described by
the Centers for Disease Control and Prevention or the most current
edition of the Diagnostic and Statistical Manual of Mental Disorders.

(12) Applicant--A person or governmental unit, as those
terms are defined in the Texas Health and Safety Code, Chapter 242,
applying for a license under that chapter.

(13) Attending physician--A physician, currently licensed
by the Texas Medical Board, who is designated by the resident or res-
ident representative as having primary responsibility for the treatment
and care of the resident.

(14) Authorized electronic monitoring--The placement of
an electronic monitoring device in a resident's room and using the de-
vice to make tapes or recordings after making a request to the facility
to allow electronic monitoring.

(15) Barrier precautions--Precautions including the use of
gloves, masks, gowns, resuscitation equipment, eye protectors, aprons,
face shields, and protective clothing for purposes of infection control.

(16) Care and treatment--Services required to maximize
resident independence, personal choice, participation, health, self-care,
psychosocial functioning, and reasonable safety, all consistent with
the preferences of the resident.

(17) Certification--The determination by HHSC that a
nursing facility meets all the requirements of the Medicaid or Medicare
programs.

(18) Certified facility--A facility that meets the require-
ments of the Medicare program, the Medicaid program, or both.
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(19) Certified Ombudsman--Has the meaning given in
§88.2 of this title (relating to Definitions).

(20) CFR--Code of Federal Regulations.

(21) Change of ownership-- An event that results in a
change to the federal taxpayer identification number of the license
holder of a facility. The substitution of a personal representative for a
deceased license holder is not a change of ownership.

(22) Chemical restraints--Any drug administered for the
purpose of discipline or convenience, and not required to treat the
resident's medical symptoms.

(23) CMS--Centers for Medicare & Medicaid Services.

(24) Complaint--Any allegation received by HHSC other
than an incident reported by the facility. Such allegations include, but
are not limited to, abuse, neglect, exploitation, or violation of state or
federal standards.

(25) Completion date--The date an RN assessment coordi-
nator signs an MDS assessment as complete.

(26) Comprehensive assessment--An interdisciplinary de-
scription of a resident's needs and capabilities including daily life func-
tions and significant impairments of functional capacity, as described
in §554.801(2) of this chapter (relating to Resident Assessment).

(27) Comprehensive care plan--A plan of care prepared by
an interdisciplinary team that includes measurable short-term and long-
term objectives and timetables to meet the resident's needs developed
for each resident after admission. The plan addresses at least the fol-
lowing needs: medical, nursing, rehabilitative, psychosocial, dietary,
activity, and resident's rights. The plan includes strategies developed
by the team, as described in §554.802(c)(2) of this chapter (relating to
Comprehensive Person-Centered Care Planning), consistent with the
physician's prescribed plan of care, to assist the resident in eliminat-
ing, managing, or alleviating health or psychosocial problems identi-
fied through assessment. Planning includes:

(A) goal setting;
(B) establishing priorities for management of care;

(C) making decisions about specific measures to be
used to resolve the resident's problems; and

(D) assisting in the development of appropriate coping
mechanisms.

(28) Controlling person--A person with the ability, acting
alone or in concert with others, to directly or indirectly, influence, di-
rect, or cause the direction of the management, expenditure of money,
or policies of a nursing facility or other person. A controlling person
does not include a person, such as an employee, lender, secured credi-
tor, or landlord, who does not exercise any influence or control, whether
formal or actual, over the operation of a facility. A controlling person
includes:

(A) amanagement company, landlord, or other business
entity that operates or contracts with others for the operation of a nurs-
ing facility;

(B) any person who is a controlling person of a manage-
ment company or other business entity that operates a nursing facility
or that contracts with another person for the operation of a nursing fa-
cility;

(C) an officer or director of a publicly traded corpora-
tion that is, or that controls, a facility, management company, or other
business entity described in subparagraph (A) of this paragraph but

does not include a shareholder or lender of the publicly traded corpo-
ration; and

(D) any other individual who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant,
or provider of a nursing facility, is in a position of actual control or au-
thority with respect to the nursing facility, without regard to whether
the individual is formally named as an owner, manager, director, offi-
cer, provider, consultant, contractor, or employee of the facility.

(29) Covert electronic monitoring--The placement and use
of an electronic monitoring device that is not open and obvious, and
the facility and HHSC have not been informed about the device by the
resident, by a person who placed the device in the room, or by a person
who uses the device.

(30) DADS--The term referred to the Department of Aging
and Disability Services; it now refers to HHSC.

(31) Dentist--A practitioner licensed to practice dentistry
by the Texas State Board of Dental Examiners.

(32) DHS--This term referred to the Texas Department of
Human Services; it now refers to HHSC.

(33) Dietitian--A qualified dietitian is one who is qualified
based upon either:

(A) registration by the Commission on Dietetic Regis-
tration of the Academy of Nutrition and Dietetics; or

(B) licensure, or provisional licensure, as a dietitian un-
der Texas Occupations Code, Chapter 701 and one year of supervisory
experience in dietetic service of a health care facility.

(34) Direct ownership interest--Ownership of equity in the
capital, stock, or profits of, or a membership interest in, an applicant or
license holder.

(35) Disclosable interest--Five percent or more direct or in-
direct ownership interest in an applicant or license holder.

(36) Distinct part--That portion of a facility certified to par-
ticipate in the Medicaid Nursing Facility program or as a SNF in the
Medicare program.

(37) Drug (also referred to as medication)--Any of the fol-
lowing:

(A) any substance recognized as a drug in the official
United States Pharmacopoeia, official Homeopathic Pharmacopoeia of
the United States, or official National Formulary, or any supplement to
any of them;

(B) any substance intended for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in humans;

(C) any substance (other than food) intended to affect
the structure or any function of the body of a human; and

(D) any substance intended for use as a component of
any substance specified in subparagraphs (A) - (C) of this paragraph.
It does not include devices or their components, parts, or accessories.

(38) Electronic monitoring device--Video surveillance
cameras and audio devices installed in a resident's room, designed
to acquire communications or other sounds that occur in the room.
An electronic, mechanical, or other device used specifically for the
nonconsensual interception of wire or electronic communication is
excluded from this definition.

(39) Emergency--A sudden change in a resident's condition
requiring immediate medical intervention.
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(40) Essential Caregiver--A family member, friend,
guardian, volunteer, or other person designated for in-person visits
by an individual, resident, or client or the individual's, resident's, or
client's guardian or legally authorized representative (LAR) during a
public health emergency or disaster. In case of conflict between an
individual's, resident's, or client's selection and a guardian's selection
on behalf of the individual, resident, or client, the guardian's selection
prevails, in accordance with the terms of the guardianship. If an
individual, resident, or client has no guardian and is unable to select
an essential caregiver, the individual's, resident's, or client's LAR may
select the essential caregiver.

(41) Executive Commissioner--The executive commis-
sioner of the Texas Health and Human Services Commission.

(42) Exploitation--The illegal or improper act or process
of a caregiver, family member, or other individual who has an ongoing
relationship with a resident using the resources of the resident for mon-
etary or personal benefit, profit, or gain without the informed consent
of the resident.

(43) Facility--Unless otherwise indicated, a facility is an
institution that provides organized and structured nursing care and ser-
vice and is subject to licensure under Texas Health and Safety Code,
Chapter 242.

(A) For Medicaid, a facility is a nursing facility that
[whieh] meets the requirements of §1919(a) - (d) of the Social Security
Act (42 United States Code [U-S-€:] §1396r(a) - (d)). A facility may
not include any institution that is for the care and treatment of mental
diseases except for services furnished to individuals age 65 and over
and who are eligible as defined in Chapter 303 of this title (relating to
Preadmission Screening and Resident Review (PASRR)).

(B) For Medicare and Medicaid purposes (including el-
igibility, coverage, certification, and payment), the "facility" is always
the entity which participates in the program, whether that entity is com-
prised of all [ef], or a distinct part of, a larger institution.

(C) "Facility" is also referred to as a nursing home or
nursing facility. Depending on context, these terms are used to rep-
resent the management, administrator, or other persons or groups in-
volved in the provision of care of the resident; or to represent the phys-
ical building, which may consist of one or more floors or one or more
units, or which may be a distinct part of a licensed hospital.

(44) Family council--A group of family members, friends,
or legal guardians of residents, who organize and meet privately or
openly.

(45) Family representative--An individual appointed by
the resident to represent the resident and other family members, by
formal or informal arrangement.

(46) Fiduciary agent--An individual who holds in trust an-
other's monies.

(47) Goals--Long-term: general statements of desired out-
comes. Short-term: measurable, time-limited, expected results that
provide the means to evaluate the resident's progress toward achiev-
ing long-term goals.

(48) Governmental unit--A state or a political subdivision
of the state, including a county or municipality.

(49) Health care provider--An individual, including a
physician, or facility licensed, certified, or otherwise authorized to ad-
minister health care, in the ordinary course of business or professional
practice.

(50) Hearing--A contested case hearing held in accordance
with the Administrative Procedure Act, Texas Government Code,
Chapter 2001, and the formal hearing procedures in 1 Texas Admin-
istrative Code [FA€] Chapter 357, Subchapter I (relating to Hearings
Under the Administrative Procedure Act) and 40 TAC Chapter 91
(relating to Hearings Under the Administrative Procedure Act).

(51) HHSC--The Texas Health and Human Services Com-
mission.

(52) HIV--Human Immunodeficiency Virus.

(53) Incident--An abnormal event, including accidents or
injury to staff or residents, which is documented in facility reports. An
occurrence in which a resident may have been subject to abuse, neglect,
or exploitation must also be reported to HHSC.

(54) Indirect ownership interest--Any ownership or mem-
bership interest in a person that has a direct ownership interest in an
applicant or license holder.

(55) Infection control--A program designed to prevent the
transmission of disease and infection in order to provide a safe and
sanitary environment.

(56) Inspection--Any on-site visit to or survey of an insti-
tution by HHSC for the purpose of licensing, monitoring, complaint
investigation, architectural review, or similar purpose.

(57) Involuntary seclusion--Separation of a resident from
others or from the resident's room or confinement to the resident's room,
against the resident's will or the will of a person who is legally autho-
rized to act on behalf of the resident. Monitored separation from other
residents is not involuntary seclusion if the separation is a therapeutic
intervention that uses the least restrictive approach for the minimum
amount of time, not to exceed 24 hours, until professional staff can de-
velop a care plan to meet the resident's needs.

(58) IV--Intravenous.

(59) Legend drug or prescription drug--Any drug that re-
quires a written or telephonic order of a practitioner before it may be
dispensed by a pharmacist, or that may be delivered to a particular res-
ident by a practitioner in the course of the practitioner's practice.

(60) License holder--A person that holds a license to oper-
ate a facility.

(61) Licensed health professional--A physician; physician
assistant; advanced practice registered nurse; physical, speech, or oc-
cupational therapist; pharmacist; physical therapist assistant occupa-
tional therapy assistant; registered professional nurse; licensed voca-
tional nurse; licensed dietitian; licensed social worker; or certified res-
piratory care practitioner.

(62) Licensed vocational nurse (LVN)--A nurse who is cur-
rently licensed by the Texas Board of Nursing as a licensed vocational
nurse.

(63) Life Safety Code--NFPA 101.

(64) Life safety features--Fire safety components required
by NFPA 101, including building construction, fire alarm systems,
smoke detection systems, interior finishes, sizes and thicknesses of
doors, exits, emergency electrical systems, and sprinkler systems.

(65) Life support--Use of any technique, therapy, or device
to assist in sustaining life. (See §554.419 of this chapter (relating to
Advance Directives)).

(66) Local authorities--Persons, including, but not limited
to, local health authority, fire marshal, and building inspector, who may
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be authorized by state law, county order, or municipal ordinance to
perform certain inspections or certifications.

(67) Local health authority--The physician appointed by
the governing body of a municipality or the commissioner's court of
the county to administer state and local laws relating to public health
in the municipality's or county's jurisdiction as defined in Texas Health
and Safety Code [5] §121.021.

(68) Long-term care-regulatory--HHSC Regulatory Ser-
vices Division, which is responsible for surveying nursing facilities to
determine compliance with regulations for licensure and certification
for Medicaid participation.

(69) Major injury--An injury that qualifies as a major injury
under NFPA 99.

(70) Management services--Services provided under con-
tract between the owner of a facility and a person to provide for the
operation of a facility, including administration, staffing, maintenance,
or delivery of resident services. Management services do not include
contracts solely for maintenance, laundry, or food service.

(71) Manager--A person, other than a licensed nursing
home administrator, having a contractual relationship to provide
management services to a facility.

(72) Managing local ombudsman--Has the meaning given
in §88.2 of this title.

(73) MDS--Minimum data set. See RAL

(74) MDS nurse reviewer--A registered nurse employed by
HHSC to monitor the accuracy of the MDS assessment submitted by a
Medicaid-certified nursing facility.

(75) Medicaid applicant--A person who requests the deter-
mination of eligibility to become a Medicaid recipient.

(76) Medicaid nursing facility vendor payment sys-
tem--Electronic billing and payment system for reimbursement to
nursing facilities for services provided to eligible Medicaid recipients.

(77) Medicaid recipient--A person who meets the eligibil-
ity requirements of the Title XIX Medicaid program, is eligible for
nursing facility services, and resides in a Medicaid-participating facil-
ity.

(78) Medical director--A physician licensed by the Texas
Medical Board, who is engaged by the nursing home to assist in and
advise regarding the provision of nursing and health care.

(79) Medical power of attorney--The legal document that
designates an agent to make treatment decisions if the individual des-
ignator becomes incapable.

(80) Medication aide--A person who holds a current per-
mit issued under the Medication Aide Training Program as described
in Chapter 557 of this title (relating to Medication Aides--Program Re-
quirements) and acts under the authority of a person who holds a cur-
rent license under state law which authorizes the licensee to administer
medication.

(81) Memory Care Disclosure Statement for Nursing Fa-
cilities--The HHSC-prescribed form a facility uses when the facility
advertises, markets, or otherwise promotes that it provides services to
residents with Alzheimer's disease and related disorders.

(82) Memory care services--Services provided by a
nursing facility that meet the needs of residents with a diagnosis of
Alzheimer's disease or related disorders or a diagnosis of dementia.

(83) Misappropriation--The taking, secretion, misapplica-
tion, deprivation, transfer, or attempted transfer to any person not en-
titled to receive any property, real or personal, or anything of value
belonging to or under the legal control of a resident without the effec-
tive consent of the resident or other appropriate legal authority, or the
taking of any action contrary to any duty imposed by federal or state
law prescribing conduct relating to the custody or disposition of prop-
erty of a resident.

(84) MN--Medical necessity. A determination, made by
physicians and registered nurses who are employed by or contract with
the state Medicaid claims administrator, that a recipient requires the
services of a licensed nurse in an institutional setting to carry out a
physician's planned regimen for total care. A recipient's need for cus-
todial care in a 24-hour institutional setting does not constitute medical
necessity.

(85) Neglect--The failure to provide goods or services, in-
cluding medical services, that are necessary to avoid physical or emo-
tional harm, pain, or mental illness.

(86) NFPA--National Fire Protection Association.

(87) NFPA 99--NFPA 99, Health Care Facilities Code,
2012 Edition.

(88) NFPA 101--NFPA 101, Life Safety Code, 2012 Edi-
tion.

(89) Nurse aide--An individual who provides nursing or
nursing-related services to residents in a facility under the supervision
of'a licensed nurse. This term may include an individual who provides
these services through an agency or under a contract with the facil-
ity. This definition does not include an individual who is a licensed
health professional, a registered dietitian, or someone who volunteers
such services without pay. A nurse aide is not authorized to provide
nursing or nursing-related services for which a license or registration
is required under state law. Nurse aides do not include those individu-
als who furnish services to residents only as paid feeding assistants.

(90) Nurse practitioner--An advanced practice registered
nurse licensed by the Texas Board of Nursing in the role of Nurse Prac-
titioner.

(91) Nurses' station--A nurses' station is an area designated
as the focal point on all shifts for the administration and supervision of
resident-care activities for a designated number of resident bedrooms.

(92) Nursing care--Services provided by nursing personnel
which include, but are not limited to, observation; promotion and main-
tenance of health; prevention of illness and disability; management of
health care during acute and chronic phases of illness; guidance and
counseling of individuals and families; and referral to physicians, other
health care providers, and community resources when appropriate.

(93) Nursing facility or nursing home--See definition of
"facility."

(94) Nursing personnel--Persons assigned to give direct
personal and nursing services to residents, including registered nurses,
licensed vocational nurses, nurse aides, and medication aides. Unli-
censed personnel function under the authority of licensed personnel.

(95) Objectives--See definition of "goals."

(96) OBRA--Omnibus Budget Reconciliation Act of 1987,
which includes provisions relating to nursing home reform.

(97) Ombudsman intern--Has the meaning given in §88.2
of this title.
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(98) Ombudsman Program--Has the meaning given in
§88.2 of this title.

(99) Paid feeding assistant--An individual who meets the
requirements of §554.1113 of this chapter (relating to Paid Feeding
Assistants) and who is paid to feed residents by a facility or who is
used under an arrangement with another agency or organization.

(100) Palliative Plan of Care--Appropriate medical and
nursing care for residents with advanced and progressive diseases
for whom the focus of care is controlling pain and symptoms while
maintaining optimum quality of life.

(101) PASARR or PASRR--Preadmission Screening and
Resident Review.

(102) Patient care-related electrical appliance--An electri-
cal appliance that is intended to be used for diagnostic, therapeutic, or
monitoring purposes in a patient care area, as defined in Standard 99 of
the National Fire Protection Association.

(103) Person--An individual, firm, partnership, corpora-
tion, association, joint stock company, limited partnership, limited
liability company, or any other legal entity, including a legal successor
of those entities.

(104) Person-centered care--To focus on the resident as the
locus of control, and to support the resident in making choices and
having control over the resident's daily life.

(105) Pharmacist--An individual, licensed by the Texas
State Board of Pharmacy to practice pharmacy, who prepares and
dispenses medications prescribed by a practitioner.

(106) Physical restraint--Any manual method, or physical
or mechanical device, material or equipment attached, or adjacent to
the resident's body, that the individual cannot remove easily which re-
stricts freedom of movement or normal access to one's body. The term
includes a restraint hold.

(107) Physician--A doctor of medicine or osteopathy cur-
rently licensed by the Texas Medical Board to practice medicine.

(108) Physician assistant (PA)--An individual who is
licensed as a physician assistant under Texas Occupations Code,
Chapter 204.

(109) Podiatrist--A practitioner whose profession encom-
passes the care and treatment of feet who is licensed to practice podia-
try by the Texas State Board of Podiatric Medical Examiners.

(110) Poison--Any substance that federal or state regula-
tions require the manufacturer to label as a poison and is to be used
externally by the consumer from the original manufacturer's container.
Drugs to be taken internally that contain the manufacturer's poison la-
bel, but are dispensed by a pharmacist only by or on the prescription
order of a practitioner, are not considered a poison, unless regulations
specifically require poison labeling by the pharmacist.

(111)  Practitioner--A physician, podiatrist, dentist, or an
advanced practice registered nurse or physician assistant to whom a
physician has delegated authority to sign a prescription order, when re-
lating to pharmacy services.

(112) Private and unimpeded access--Access to enter a fa-
cility, or communicate with a resident outside of the hearing or view
of others, without interference or obstruction from facility employees,
volunteers, or contractors.

(113) PRN (pro re nata)--As needed.

(114) Provider--The individual or legal business entity that
is contractually responsible for providing Medicaid services under an
agreement with HHSC.

(115) Qualified mental health professional - community
services--Has the meaning given in §301.303 of this title (relating to
Definitions).

(116) Qualified surveyor--An employee of HHSC who has
completed state and federal training on the survey process and passed
a federal standardized exam.

(117) Quality assessment and assurance committee--A
group of health care professionals in a facility who develop and
implement appropriate action to identify and rectify substandard care
and deficient facility practice.

(118)  Quality measure report--A report that provides infor-
mation derived from an MDS that provides a numeric value to quality
indicators. This data is available to the public as part of the Nursing
Home Quality Initiative (NHQI), and is intended to provide objective
measures for consumers to make informed decisions about the quality
of care in a nursing facility.

(119) Quality-of-care monitor--A registered nurse, phar-
macist, or dietitian employed by HHSC who is trained and experienced
in long-term care facility regulation, standards of practice in long-term
care, and evaluation of resident care, and functions independently of
HHSC Regulatory Services Division.

(120) RAI--Resident Assessment Instrument. An assess-
ment tool used to conduct comprehensive, accurate, standardized, and
reproducible assessments of each resident's functional capacity as spec-
ified by the Secretary of the U. S. Department of Health and Human
Services. At a minimum, this instrument must consist of the MDS core
elements as specified by CMS; utilization guidelines; and Care Area
Assessment process.

(121) Recipient--Any individual residing in a Medicaid
certified facility or a Medicaid certified distinct part of a facility whose
daily vendor rate is paid by Medicaid.

(122) Rehabilitative services--Rehabilitative therapies and
devices provided to help a person regain, maintain, or prevent dete-
rioration of a skill or function that has been acquired but then lost or
impaired due to illness, injury, or disabling condition. The term in-
cludes physical and occupational therapy, speech-language pathology,
and psychiatric rehabilitation services.

(123) Reportable conduct--Conduct subject to reporting to
the Employee Misconduct Registry (EMR) established under Texas

Health and Safety Code, Chapter 253, including:

(A) abuse or neglect that causes or may cause death or

harm to a resident;

(B) sexual abuse of a resident;

(C) financial exploitation of a resident in an amount of

$25 or more; and

(D) emotional, verbal, or psychological abuse that
causes harm to a resident.

(124) [€423)] Representative payee--A person designated
by the Social Security Administration to receive and disburse benefits,
act in the best interest of the beneficiary, and ensure that benefits will
be used according to the beneficiary's needs.

125) [(24)] Resident--Any individual residing in a nurs-
ing facility.
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(126) [(425)] Resident group--A group or council of resi-
dents who meet regularly.

127) [(26)] Resident representative--
(A) Any of the following:

(i) an individual chosen by the resident to act on be-
half of the resident in order to support the resident in decision-making;
access medical, social, or other personal information of the resident;
manage financial matters; or receive notifications;

(i) a person authorized by state or federal law (in-
cluding agents under power of attorney, representative payees, and
other fiduciaries) to act on behalf of the resident in order to support
the resident in decision-making; access medical, social, or other per-
sonal information of the resident; manage financial matters; or receive
notifications;

(iii) legal representative, as used in Section 712 of
the Older Americans Act (40 U.S.C. §3058g); or

(iv)  the court-appointed guardian of a resident.

(B) This definition is not intended to expand the scope
of authority of any resident representative beyond that authority specif-
ically authorized by the resident, state or federal law, or a court of com-
petent jurisdiction.

(128) [(27)] Responsible party--An individual authorized
by the resident to act for him as an official delegate or agent. Respon-
sible party is usually a family member or relative, but may be a legal
guardian or other individual. Authorization may be in writing or may
be given orally.

129) [(328)] Restraint--A chemical or physical restraint.

(130) [(29] Restraint hold--

(A) A manual method, except for physical guidance or
prompting of brief duration, used to restrict:

(i) free movement or normal functioning of all or a
portion of a resident's body; or

(i) normal access by a resident to a portion of the
resident's body.

(B) Physical guidance or prompting of brief duration
becomes a restraint if the resident resists the guidance or prompting.

(131) [E39)] RN--Registered nurse. An individual cur-
rently licensed by the Texas Board of Nursing as a registered nurse.

(132) [E3DH] RN assessment coordinator--A registered
nurse who signs and certifies a comprehensive assessment of a res-
ident's needs, using the RAI, including the MDS, as specified by
HHSC.

(133) [(132)] RUG--Resource Utilization Group. A cate-
gorization method, consisting of 34 categories based on the MDS, that
is used to determine a recipient's service and care requirements and to
determine the daily rate HHSC pays a nursing facility for services pro-
vided to the recipient.

(134) [H33)] Secretary--Secretary of the U.S. Department
of Health and Human Services.

(135) [(34)] Services required on a regular basis--Ser-
vices which are provided at fixed or recurring intervals and are needed
so frequently that it would be impractical to provide the services
in a home or family setting. Services required on a regular basis
include continuous or periodic nursing observation, assessment, and
intervention in all areas of resident care.

(136) [€135)] SNF--A skilled nursing facility or distinct
part of a facility that participates in the Medicare program. SNF
requirements apply when a certified facility is billing Medicare for a
resident's per diem rate.

(137) [€36)] Social Security Administration--Federal
agency for administration of social security benefits. Local social
security administration offices take applications for Medicare, assist
beneficiaries file claims, and provide information about the Medicare
program.

(138) [€839] Social worker--A qualified social worker is
an individual who is licensed, or provisionally licensed, by the Texas
State Board of Social Work Examiners as prescribed by the Texas Oc-
cupations Code, Chapter 505, and who has at least:

(A) abachelor's degree in social work; or

(B) similar professional qualifications, which include a
minimum educational requirement of a bachelor's degree and one year
experience met by supervised employment providing social services in
a health care setting.

139) [(438)] Standards--The minimum conditions, re-
quirements, and criteria established in this chapter with which an
institution must comply to be licensed under this chapter.

(140) [(139)] State Medicaid claims administrator--The
entity under contract with HHSC to process Medicaid claims in Texas.

(141) [E40)] State Ombudsman--Has the meaning given
in §88.2 of this title.

142) [(4D] State plan--A formal plan for the medical as-
sistance program, submitted to CMS, in which the State of Texas agrees
to administer the program in accordance with the provisions of the State
Plan, the requirements of Titles XVIII and XIX, and all applicable fed-
eral regulations and other official issuances of the U.S. Department of
Health and Human Services.

(143) [(H42)] Stay agreement--An agreement between a li-
cense holder and the executive commissioner that sets forth all require-
ments necessary to lift a stay and rescind a license revocation proposed
under §554.2107 of this chapter (relating to Revocation of a License
by the HHSC Executive Commissioner).

(144) [E43)] Substandard quality of care violation--A
violation of §554.401(a) or (b) of this chapter (relating to Intro-
duction); §554.402(b) or (c) of this chapter (relating to Exercise of

Rights) [§554-402(b); (e); or mM)]; §554.406(d) - (h) of this chapter
(relating to Free Choice); §554.417 of this chapter (relating to Married

Couples) [§554:-417(a); (b); or (d); §554425(b)D)]; §554.504(a) of
this chapter (relating to Equal Access to Quality Care in Medicaid-cer-
tified Facilities); §554.601 of this chapter (relating to Freedom from
Abuse, Neglect and Exploitation); §554.602 of this chapter (relating
to Incidents of Abuse, Neglect, and Exploitation Reportable to the
Texas Health and Human Services Commission and Law Enforcement
Agencies by Facilities); §554.701 of this chapter (relating to Quality
of Life); §554.703 of this chapter (relating to Social Services General
Requirements); §554.706(a), (c), (d)(1) - (5), or (e)(7) of this chapter
(relating to Resident Group and Family Council); §554.801 of this
chapter (relating to Resident Assessment); §554.901 of this chapter
(relating to Quality of Care); §554.904(2) or (4) of this chapter
(relating to Behavioral Health Services); §554.1501(5), (6), or (7)
of this chapter (relating to Pharmacy Services); or §554.1601(e)(2)
of this chapter (relating to Infection Control [Resident Rights]) that
constitutes:

(A) an immediate threat to resident health or safety;
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(B) apattern of or actual harm that is not an immediate
threat; or

(C) awidespread potential for more than minimal harm,
but less than an immediate threat, with no actual harm.

(145) [E44)] Supervision--General supervision, unless
otherwise identified.

146) [(445)] Supervision (direct)--Authoritative proce-
dural guidance by a qualified person for the accomplishment of a
function or activity within the qualified person's sphere of compe-
tence. If the person being supervised does not meet assistant-level
qualifications specified in this chapter and in federal regulations, the
supervisor must be on the premises and directly supervising.

147) [(446)] Supervision (general)--Authoritative proce-
dural guidance by a qualified person for the accomplishment of a func-
tion or activity within the qualified person's sphere of competence. The
person being supervised must have access to the qualified person pro-
viding the supervision.

(148) [(#4D)] Survey agency--HHSC is the agency that,
through contractual agreement with CMS, is responsible for Title XIX
(Medicaid) survey and certification of nursing facilities.

(149) [E48)] Texas Register--A publication of the Texas
Register Publications Section of the Office of the Secretary of State that
contains emergency, proposed, withdrawn, and adopted rules issued by
Texas state agencies.

(150) [E49)] Therapeutic diet--A diet ordered by a physi-
cian as part of treatment for a disease or clinical condition, in order to
eliminate, decrease, or increase certain substances in the diet or to pro-
vide food which has been altered to make it easier for the resident to
eat.

(151) [E50)] Threatened violation--A situation that, unless
immediate steps are taken to correct, may cause injury or harm to a
resident's health and safety.

(152) [@5D] Title II--Federal Old-Age, Survivors, and
Disability Insurance Benefits of the Social Security Act (42 U.S.C.
§§401 - 434).

(153) [@52)] Title XVI--Supplemental Security Income
(SSI) of the Social Security Act (42 U.S.C. §§1381 - 1385).

(154) [E53)] Title XVIII--Medicare provisions of the So-
cial Security Act (42 U.S.C. §§1390 - 1395111).

(155) [E54)] Title XIX--Medicaid provisions of the Social
Security Act (42 U.S.C. §§1396 - 1396w-5).

156) [E55)] Total health status--Includes functional sta-
tus, medical care, nursing care, nutritional status, rehabilitation and
restorative potential, activities potential, cognitive status, oral health
status, psychosocial status, and sensory and physical impairments.

(157) [E56)] Universal precautions--The use of barrier
precautions and other precautions to prevent the spread of blood-borne
diseases.

(158) [E57] Unreasonable confinement--Involuntary
seclusion.
(159) [E58)] Vaccine preventable diseases--The diseases

included in the most current recommendations of the Advisory Com-
mittee on Immunization Practices of the Centers for Disease Control
and Prevention.

(160) [E59)] Vendor payment--Payment made by HHSC
on a daily-rate basis for services delivered to recipients in Medicaid-

certified nursing facilities. Vendor payment is based on the nursing fa-
cility's approved-to-pay claim processed by the state Medicaid claims
administrator. The Nursing Facility Billing Statement, subject to ad-
justments and corrections, is prepared from information submitted by
the nursing facility, which is currently on file in the computer system as
of the billing date. Vendor payment is made at periodic intervals, but
not less than once per month for services rendered during the previous
billing cycle.

161) [(+66)] Widespread--When the problem causing a vi-
olation is pervasive in a facility or represents systemic failure that af-
fected or has the potential to affect a large portion or all facility [ef a
faeility's] residents.

162) [E6D] Willfully interfere--To act or not act to inten-
tionally prevent, interfere with, or impede or to attempt to intentionally
prevent, interfere with, or impede.

(163) [(+62)] Working day--Any 24-hour period, Monday
through Friday, excluding state and federal holidays.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400859

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER E. RESIDENT RIGHTS
26 TAC §554.405
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; and
Texas Health and Safety Code §242.001, which states that the
goal of Chapter 242 is to ensure that nursing facilities in Texas
deliver the highest possible quality of care and establish the
minimum acceptable levels of care for individuals who are living
in a nursing facility.

The amendment implements Texas Government Code
§531.0055 and §531.021; Texas Human Resources Code
§32.021; and Texas Health and Safety Code §§242.001,
253.0025, and 331.001 - 331.006.

$554.405.  Additional Requirements for Trust Funds in Medicaid-cer-
tified Facilities.

(a) Deposit of funds. The facility must keep funds received
from a resident for holding, safeguarding, and accounting, separate
from the facility's funds.
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(1) This separate account must be identified "(Name of Fa-
cility), Resident's Trust Fund Account," or by a similar designation
[title] that shows a fiduciary relationship exists between a resident and
the facility.

(2) A facility may commingle the trust funds of Medicaid
residents and private-pay residents.

(3) If'the funds are commingled, the facility must provide,
upon request, the following records to HHSC, the Texas Office of the
Attorney General Medicaid Fraud Control Unit, and the U.S. Depart-
ment of Health and Human Services:

(A) copies of release forms signed and dated by each
private-pay resident or resident representative whose funds are com-
mingled; and

(B) legible copies of the trust fund records of private-
pay residents whose funds are commingled.

(4) The facility must maintain the forms and records de-
scribed in paragraph (3) of this subsection in the same manner as the
financial records of Medicaid residents as specified in this section.

(5) A facility must ensure that a release form described in
paragraph (3)(A) of this subsection:

(A) includes permission for the facility to maintain trust
fund records of private-pay residents in the same manner as those of
Medicaid residents;

(B) is obtained from a private-pay resident upon admis-
sion or at the time of request for trust fund services; and

(C) includes a provision allowing inspection of the pri-
vate-pay resident's trust fund records by the agencies described in para-
graph (3) of this subsection.

(b) Funds in excess of $50. The facility must deposit any res-
idents' personal funds in excess of $50 in an interest-bearing account
(or accounts) that is separate from any of the facility's operating ac-
counts[;] and that credits all interest earned on the residents' funds to
that account. In pooled accounts, there must be a separate accounting
for each resident's share.

(¢) Funds less than $50. The facility may maintain a resident's
personal funds that do not exceed $50 in a noninterest-bearing account,
interest-bearing account, or petty cash fund.

(d) Accounting and records.
(1) The facility must:

(A) establish and maintain current, written, individual
records of all financial transactions involving a resident's personal
funds that the facility is holding, safeguarding, and accounting;

(B) keep these records in accordance with:

(i) the American Institute of Certified Public Ac-
countants' Generally Accepted Accounting Principles; and

(ii)  the requirements of law for a fiduciary relation-
ship; and

(C) include at least the following in these records:
(i) resident's name;

(ii) identification of the resident's representative
payee and resident representative, and payor source;

(iii)  valid letter of guardianship, if any;

(iv) valid power of attorney, if any;

(v) resident's admission and discharge dates;

(vi) resident's trust fund ledger containing the fol-
lowing:

(I) description of each transaction;

(1) the date and amount of each deposit and
withdrawal;

(III) the name of the person who accepted any
withdrawn funds;

(IV) the balance after each transaction; and

(V) amount of interest earned, posted at least
quarterly;

(vii) receipts for purchases and payments, including
cash-register tapes or sales statements from a seller;

(viii) written requests for personal funds from the
trust fund account; and

(ix) written requests for specific brands, items, or
services.

(2) The facility must maintain the following as general trust
fund records:

(A) valid trust fund trial balance;
(B) petty cash logs;

(C) bank statements for trust fund and operating ac-
counts;

(D) trust fund checkbook and register;

(E) trust fund account monthly reconciliations;
(F) trust fund bank account agreement form;
(G) applied income ledgers;

(H) applied income payment plans from HHSC;
(I) proof of surety bond;

(J) written agreements (e.g., bed hold, private room);
and

(K) facility census, admission, discharge, and leave
records.

(3) A resident must approve a withdrawal from the resi-
dent's personal funds by signing a document that shows the resident's
approval and the date of the approval.

(4) Except as provided in subparagraph (B) of this para-
graph, a facility must obtain a receipt for the purchase of an item or
service.

(A) The receipt must contain:
(i) the resident's name;
(ii) the date the receipt was written or created;
(iii) the amount of funds spent;
(iv) the specific item or service purchased;

(v) the name of the business from which the pur-
chase was made; and

(vi) the signature of the resident.
(B) A receipt is not required if:
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(i) a purchase is made with funds withdrawn in ac-
cordance with paragraph (3) of this subsection;

(i) a purchase is made by the resident, a resident
representative, or an individual, other than facility personnel, autho-
rized in writing by the resident; or

(iii)  the item purchased costs one dollar or less.

(5) If a facility cannot obtain the signature of a resident as
required by paragraph (3) or (4)(A)(vi) of this subsection, the facility
must obtain the signature of a witness. The witness may not be the
person responsible for accounting for the resident's trust funds, that
person's supervisor, or the person who accepts the withdrawn funds or
who sells the item being purchased. The facility and HHSC staff must
be able to identify the witness's name, address, and relationship to the
resident or facility.

(e) Notice of certain balances. The facility must notify each
resident that receives Medicaid benefits:

(1) ifthe amount in the resident's account reaches $200 less
than Supplemental Security Income (SSI) [SSH] resource limit for one
person, specified in §1611(a)(3)(B) of the Social Security Act; and

(2) that, if the amount in the account, in addition to the
value of the resident's other nonexempt resources, reaches the SSI re-
source limit for one person, the resident may lose eligibility for Med-
icaid or SSI.

(f) Conveyance upon death.

(1) Upon the death of a resident with a personal fund de-
posited with the facility, the facility must convey, within 30 days af-
ter the date of the death, the resident's funds and a final accounting of
those funds to the individual or probate jurisdiction administering the
resident's estate, or make a bona fide effort to locate the resident repre-
sentative or heir to the estate.

(2) If a facility is not able to convey funds in accordance
with paragraph (1) of this subsection, the facility must, within 30 days
after the resident's death;

(A) hold the funds by depositing them in a separate ac-
count or maintaining them in an existing account, designating on the
account records that the resident is deceased; or

(B) submit funds to HHSC in accordance with para-
graph (4) of this subsection.

(3) Ifthe facility holds funds in accordance with paragraph
(2)(A) of this subsection:

(A) the facility must provide HHSC with a notarized
affidavit that contains:

(i) the resident's name;
(ii) the amount of funds being held;

(iii)  a description of the facility's efforts to locate a
resident representative or heir;

(iv) a statement acknowledging that the funds are
not the property of the facility, but the property of the deceased res-
ident's estate; and

(v) a statement that the facility will hold the funds
until they are conveyed to a resident representative or heir or submitted
to HHSC in accordance with paragraph (4) of this subsection;

(B) the facility must submit the funds to HHSC in ac-
cordance with paragraph (4) of this subsection within 180 days after
the resident's death; and

(C) funds held by a facility in accordance with this para-
graph may be monitored or reviewed by HHSC or the Office of Inspec-
tor General.

(4) A facility must submit unclaimed funds to HHSC, Ac-
counts Receivable.

(A) The funds must be identified as money that will es-
cheat to the state.

(B) If the facility held the funds in accordance with
paragraph (3) of this subsection, the facility must include the notarized
affidavit described in paragraph (3)(A) of this subsection.

(g) Assurance of financial security. The facility must purchase
a surety bond, or otherwise provide assurance satisfactory to the Secre-
tary of Health and Human Services to ensure the security of all personal
funds of residents deposited with the facility.

(1) The amount of a surety bond must equal the average
monthly balance of all the facility's resident trust fund accounts for the
12-month period preceding the bond issuance or renewal date.

(2) Resident trust fund accounts are specific only to the sin-
gle facility purchasing a resident trust fund surety bond.

(3) [Ifafacility employee is responsible for the loss of funds
in a resident's trust fund account, the resident, the resident's family, and
the resident representative are not obligated to make any payments to
the facility that would have been made out of the trust fund had the loss
not occurred.

(h) Items and services that may not be charged to a resident's
personal funds.

(1) The facility may not impose a charge against the per-
sonal funds of a resident for any item or service for which payment is
made under Medicaid or Medicare.

(2) TItems or services included in Medicare or Medicaid
payment that may not be billed to the resident's personal funds by the
facility include:

(A) nursing services as required in §554.1001
[§19-1001] of this chapter (relating to Nursing Services);
(B) dietary services as required in §554.1101

[§19-1101] of this chapter (relating to Food and Nutrition Services);

(C) an activities program as required in §554.702
[$49-702] of this chapter (relating to Activities);

(D) room and bed maintenance services;

(E) routine personal hygiene items and services as re-
quired to meet the needs of the resident, including:

(i) hair hygiene supplies, including shampoo, comb,
and brush;

(i) bath soaps, disinfecting soaps, or specialized
cleansing agents when indicated to treat special skin problems or to
fight infection;

(iii) razor and shaving cream;

(iv) toothbrush, toothpaste, and dental floss;
(v) denture adhesive and denture cleanser;
(vi) moisturizing lotion;

(vii) tissues, cotton balls, and cotton swabs;

(viii) deodorant;
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(ix) incontinent care and supplies, to include, cloth
or disposable incontinent briefs;

(x) sanitary napkins and related supplies;
(xi) towels and washcloths;

(xii) hospital gowns;

(xiii) over-the-counter drugs;

(xiv) hair and nail hygiene services; and
(xv) personal laundry; and

(F) medically-related social services as required in
§554.703 [§19-703] of this chapter (relating to Social Services General
Requirements).

(3) A facility must base necessity for and type of inconti-
nent brief described in paragraph (2)(E)(ix) of this subsection on an
assessment of the resident's medical and psychosocial condition and
resulting determination.

(i) TItems and services that may be charged to a resident's per-
sonal funds. The facility may charge a resident for requested services
that are more expensive than or in excess of covered services in accor-
dance with §554.2601 [§19-2601] of this chapter (relating to Vendor
Payment (Items and Services Included)). The following list contains
general categories and examples of items and services that the facility
may charge to a resident's personal funds if they are requested by a res-
ident, if the facility informs the resident that there will be a charge, and
if payment is not made by Medicare or Medicaid:

(1) telephone;
(2) television or radio for personal use;

(3) personal comfort items, including smoking materials,
notions and novelties, and confections;

(4) cosmetics and grooming items and services in excess of
those for which payment is made under Medicare or Medicaid;

(5) personal clothing;

(6) personal reading material;

(7) gifts purchased on behalf of a resident;
(8) flowers and plants;

(9) social events and entertainment offered outside the
scope of the activities program, provided under §554.702 [§19-762]
of this chapter;

(10) noncovered special care services, such as privately
hired nurses and aides;

(11) private room, except when therapeutically required,
such as isolation for infection control;

(12) specially-prepared or alternative food requested
instead of the food generally prepared by the facility, as required in
§554.1101 [§19-H61] of this chapter; and

(13) incontinent briefs if the resident representative sub-
mits a written request to the facility and the attending physician and
director of nurses (DON) determine and document in the clinical record
that there is no medical or psychosocial need for supplies.

(j) Request for items or services that may be charged to a res-
ident's personal funds.

(1) The facility can only charge a resident for an item or
service not included under §554.2601 [§19:2601] of this chapter if the

resident or the resident representative specifically requests the item or
service.

(2) The facility must not require a resident or resident rep-
resentative to request any item or service as a condition of admission
or continued stay.

(3) The facility must inform, orally and in writing, the res-
ident or resident representative, when the resident or resident represen-
tative requests an item or service for which a charge will be made, that
there will be a charge for the item or service and the amount of the
charge.

(k) Access to financial record. The individual financial record
must be available on request to the resident, resident representative,
and representative.

(1) Quarterly statement.

(1) The individual financial record must be available,
through quarterly statements and on request, to the resident, represen-
tative payee, and resident representative.

(2) The statement must reflect any resident's funds that the
facility has deposited in an account as well as any resident's funds held
by the facility in a petty cash account.

(3) The statement must include at least the following:
(A) Dbalance at the beginning of the statement period;
(B) total deposits and withdrawals;

(C) interest earned, if any;

(D) bank name and location of any account in which the
resident's personal funds have been deposited; and

(E) ending balance.
(m) Banking charges.

(1) Charges for checks, deposit slips, and services for
pooled checking accounts are the responsibility of the facility and may
not be charged to the resident or resident representative.

(2) Bank service charges and charges for checks and de-
posit slips may be deducted from the individual checking accounts if it
is the resident's written, individual choice to have this type of account.

(3) Bank fees on individual accounts established solely for
the convenience of the facility are the responsibility of the facility and
may not be charged to the resident or resident representative.

(4) The facility may not charge the resident or resident for
the administrative handling of either type of account.

(5) If the facility places any part of the resident's funds in
savings accounts, certificates of deposit, or any other plan whereby in-
terest or other benefits are accrued, the facility must distribute the inter-
est or benefit to participating residents on an equitable basis. If pooled
accounts are used, interest must be prorated on the basis of actual earn-
ings or end-of-quarter balances.

(n) Access to funds.
(1) Disbursements from the trust fund.

(A) A request for funds from the trust fund or trust fund
petty cash box may be made, either orally or in writing, by the resident,
or resident representative to cover a resident's expenses.

(B) The facility must respond to a request received dur-
ing normal business hours at the time of the request.
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(C) The facility must respond to a request received dur-
ing hours other than normal business hours immediately at the begin-
ning of the next normal business hours.

(2) Discontinuing trust fund participation.

(A) Ifaresident or resident representative requests that
the facility discontinue managing the resident's personal funds, the fa-
cility must return to the resident or resident representative all [ef] the
resident's personal funds held by the facility, including any interest ac-
crued.

(B) Iftherequestis made during normal business hours,
the facility must immediately return the funds.

(C) If the request is made during hours other than nor-
mal business hours, the facility must return the funds immediately dur-
ing the next normal business hours.

(3) Transfer or discharge. If a resident is transferred or dis-
charged from a facility, the facility must, within five working days after
the transfer or discharge, return to the resident or resident representa-
tive all [ef] the resident's personal funds held by the facility, including
any interest accrued.

(4) For purposes of this subsection, normal business hours
are 8:00 a.m. to 5:00 p.m., Monday through Friday, excluding national
holidays.

(o) Handling of monthly benefits. If the Social Security

Administration has determined that a Title II and Title XVI SSI

Seeurity Income (SSD] benefit to which the resident is

entitled should be paid through a representative payee, the provisions

in 20 CFR §§404.2001- 404.2065, for Old Age, Survivors, and Dis-

ability Insurance benefits and 20 CFR §§416.601 - 416.665, for SSI
benefits apply.

(p) Change of ownership. If the ownership of a facility
changes, the former owner must transfer the bank balances or trust
funds to the new owner with a list of the residents and their balances.
The former owner must get a receipt from the new owner for the
transfer of these funds. The former owner must keep this receipt for
monitoring or audit purposes.

(qQ) Alternate forms of documentation. Without HHSC's prior
written approval, a facility may not submit alternate forms of docu-
mentation, including affidavits, to verify a resident's personal fund ex-
penditures or as proof of compliance with any requirements specified
in these requirements for the resident's personal funds.

(r) Limitation on certain charges. A nursing facility may not
impose charges for certain Medicaid-eligible individuals, for nursing
facility services that exceed the per diem amount established by HHSC
for such services. "Certain Medicaid-eligible individuals" means an
individual who is entitled to medical assistance for nursing facility ser-
vices, but for whom such benefits are not being paid because, in deter-
mining the individual's income to be applied monthly to the payment
for the costs of nursing facility services, the amount of such income
exceeds the payment amounts established by HHSC.

(s) Trust fund monitoring and audits.

(1) HHSC may periodically monitor all trust fund accounts
to ensure [assure] compliance with this section. HHSC notifies a facil-
ity of monitoring plans and gives a report of the findings to the facility.

(2) HHSC may, as a result of monitoring, refer a facility to
the Office of Inspector General (OIG) for an audit.

(3) The facility must provide all records and other docu-
ments required by subsection (d) of this section to HHSC upon request.

(4) HHSC provides the facility with a report of the findings,
which may include corrective actions that the facility must take and
internal control recommendations that the facility may follow.

(5) The facility may request an informal review in accor-
dance with subsection (t) of this section or a formal hearing in accor-
dance with subsection (u) of this section to dispute the report of find-
ings.

(6) If the facility does not request an informal review or a
formal hearing and the report of findings requires corrective actions,
the facility must complete corrective actions within 30 [60] days after
receiving the report of findings.

(7) If the facility does not complete corrective actions re-
quired by HHSC within 30 [60] days after receiving the report of find-
ings, HHSC may impose a vendor hold on payments due to the facility
under the provider agreement until the facility completes corrective ac-
tions.

(8) If HHSC imposes a vendor hold in accordance with
paragraph (7) of this subsection, the facility may request a formal hear-
ing in accordance with subsection (u)(5) of this section. If the failure
to correct is upheld, HHSC continues the vendor hold until the facility
completes the corrective actions.

(t) Informal review.

(1) A facility that disputes the report of findings described
in subsection (s)(4) of this section may request an informal review un-
der this section. The purpose of an informal review is to provide for the
informal and efficient resolution of the matters in dispute and is con-
ducted according to the following procedures.

(A) HHSC must receive a written request for an infor-
mal review by United States mail, hand delivery, special mail delivery,
or fax no later than 15 days after the date on the written notification of
the report of findings described in subsection (s)(4) of this section. If
the 15th day is a Saturday, Sunday, national holiday, or state holiday,
then the first day following the 15th day is the final day the written re-
quest will be accepted. A request for an informal review that is not
received by the stated deadline is not granted.

(B) A facility must submit a written request for an in-
formal review to the HHSC Trust Fund Monitoring Unit.

(C) A facility must, with its request for an informal re-
view:
(i) submit a concise statement of the specific find-
ings it disputes;
(it)  specify the procedures or rules that were not fol-
lowed;
(iii)  identify the affected cases;

(iv)  describe the reason the findings are being dis-
puted; and

(v) include supporting information and documenta-
tion that directly demonstrates that each disputed finding is not correct.

(D) HHSC does not grant a request for an informal re-
view that does not meet the requirements of this subsection.

(2) Informal review process. Upon receipt of a request for
an informal review, the Trust Fund Monitoring Unit Manager coordi-
nates the review of the information submitted.

(A) Additional information may be requested by
HHSC[;] and must be received in writing no later than 15 days after the
date the facility receives the written request for additional information.
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If the 15th day is a Saturday, Sunday, national holiday, or state holiday,
then the first day following the 15th day is the final day the additional
information will be accepted.

(B) HHSC sends its written decision to the facility by
certified mail, return receipt requested.

(i) Ifthe original findings are upheld, HHSC contin-
ues the schedule of deficiencies and requirement for corrective action.

(ii) If the original findings are reversed, HHSC is-
sues a corrected schedule of deficiencies with the written decision.

(iii) Ifthe original findings are revised, HHSC issues
a revised schedule of deficiencies including any revised corrective ac-
tion.

(iv) Ifthe original findings are upheld or revised, the
facility may request a formal hearing in accordance with subsection (u)
of this section.

(v) If the original findings are upheld or revised and
the facility does not request a formal hearing, the facility has 60 days
from the date of receipt of the written decision to complete the cor-
rective actions. If the facility does not complete the corrective actions
by that date, HHSC may impose a vendor hold. If HHSC imposes a
vendor hold, the facility may request a formal hearing in accordance
with subsection (u)(5) of this section. Ifthe failure to correct is upheld,
HHSC continues the vendor hold until the facility completes the cor-
rective action.

(u) Formal hearing.

(1) The facility must submit a written request for a formal
hearing under this section to the HHSC Appeals Division.

(2) The written request for a formal hearing must be re-
ceived within 15 days after:

(A) the date on the written notification of the report of
findings described in subsection (s)(4) of this section; or

(B) the facility receives the written decision sent as de-
scribed in subsection (t)(2)(B) of this section.

(3) A formal hearing is conducted in accordance with
Texas Administrative Code, Title 1, Chapter 357, Subchapter I (relat-
ing to Hearings Under the Administrative Procedure Act).

(4) No later than 60 days after a final determination is is-
sued as a result of a formal hearing requested by a facility under sub-
section (s)(8) or (t)(2)(B)(iv) of this section, the facility must complete
any corrective action required by HHSC or be subject to a vendor hold
on payments due to the facility under the provider agreement until the
facility completes corrective action. If HHSC imposes a vendor hold,
the facility may request a formal hearing in accordance with paragraph
(5) of this subsection. If the failure to correct is upheld, HHSC contin-
ues the vendor hold until the facility completes the corrective action.

(5) If HHSC imposes a vendor hold under subsections
)(7), ()(2)B)(V), or (u)(4) of this section, the facility may request a
formal hearing within 15 days after receiving notice of the correction
failure and the vendor hold. The formal hearing is limited to the issue
of whether the facility completed the corrective action.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400860

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER G. FREEDOM FROM ABUSE,
NEGLECT, AND EXPLOITATION

26 TAC §554.601

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; and
Texas Health and Safety Code §242.001, which states that the
goal of Chapter 242 is to ensure that nursing facilities in Texas
deliver the highest possible quality of care and establish the
minimum acceptable levels of care for individuals who are living
in a nursing facility.

The amendment implements Texas Government Code
§531.0055 and §531.021; Texas Human Resources Code
§32.021; and Texas Health and Safety Code §§242.001,
253.0025, and 331.001 - 331.006.

§$554.601. Freedom from Abuse, Neglect, and Exploitation.

(a) General. The resident has the right to be free from abuse,
neglect, misappropriation of resident property, and exploitation as de-
fined in §554.101 [§19-101] of this chapter (relating to Definitions).
This includes freedom from any physical or chemical restraint not re-
quired to treat the resident's medical symptoms.

(b) Abuse. The resident has the right to be free from verbal,
sexual, physical, and mental abuse, corporal punishment, and involun-
tary seclusion.

(c) Policies and procedures. The facility must develop and im-
plement written policies and procedures that prohibit and prevent mis-
treatment, abuse, neglect, and exploitation of a resident, and misappro-
priation of a resident's property.

(1) The facility must:

(A) not use verbal, mental, sexual, or physical abuse,
corporal punishment, or involuntary seclusion;

(B) not employ or otherwise engage an individual who
has:

(i) been found guilty of abuse, neglect, exploitation,
misappropriation of property, or mistreatment of a resident by a court
of law;

(i) had a finding entered into the state nurse aide
registry concerning abuse, neglect, exploitation or mistreatment of a
resident, or misappropriation of a resident's property;
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(iii) been convicted of any crime contained in
§250.006, Texas Health and Safety Code; or

(iv) a disciplinary action in effect against the indi-
vidual's professional license by a state licensure body as a result of a
finding of abuse, neglect, exploitation, mistreatment of a resident or
misappropriation of a resident's property;|-]

(C) report any knowledge it has of actions by a court
of law against an employee that [; whieh] would indicate unfitness for
service as a nurse aide or other staff to the state nurse aide registry or
licensing authority; and[:]

(D) suspend the employment of an employee who
HHSC finds has engaged in reportable conduct, as defined in section
§554.101 of this chapter, while the employee exhausts any applicable
appeals process, including informal and formal appeals and any hear-
ing or judicial review, pending a final decision by an administrative
law judge. A facility must not reinstate the employee's employment or
contract during any applicable appeals process.

(2) The written policies and procedures must:

(A) establish protocols to investigate any such allega-
tions; and

(B) include training as required by
[$19-1929] of this chapter (relating to Staff Development).

(d) Restraints. The facility must ensure that the resident is free
from physical or chemical restraints imposed for purposes of discipline
or convenience and that are not required to treat the resident's medical
symptoms. If the use of restraints is indicated, the facility must use the
least restrictive alternative for the least amount of time and document
ongoing re-evaluation of the need for restraints.

§554.1929

(1) Ifphysical restraints are used because they are required
to treat the resident's medical condition, the restraints must be released
and the resident repositioned as needed to prevent deterioration in the
resident's condition. Residents must be monitored hourly and, at a min-
imum, restraints must be released every two hours for a minimum of
ten minutes, and the resident repositioned.

(2) A facility must not administer to a resident a restraint
that:

(A) obstructs the resident's airway, including a proce-
dure that places anything in, on, or over the resident's mouth or nose;

(B) impairs the resident's breathing by putting pressure
on the resident's torso;

(C) interferes with the resident's ability to communi-
cate; or

(D) places the resident in a prone or supine hold.

(3) A behavioral emergency is a situation in which severely
aggressive, destructive, violent, or self-injurious behavior exhibited by
a resident:

(A) poses a substantial risk of imminent probable death
of, or substantial bodily harm to, the resident or others;

(B) has not abated in response to attempted preventive
de-escalatory or redirection techniques;

(C) could not reasonably have been anticipated; and

(D) 1is not addressed in the resident's comprehensive
care plan.

(4) Ifrestraint is used in a behavioral emergency, the facil-
ity must use only an acceptable restraint hold. An acceptable restraint

hold is a hold in which the resident's limbs are held close to the body
to limit or prevent movement and that does not violate the provisions
of paragraph (2) of this subsection.

(5) A staff person may use a restraint hold only for the
shortest period of time necessary to ensure the protection of the res-
ident or others in a behavioral emergency.

(6) A facility may adopt policies that allow less use of re-
straint than allowed by the rules of this chapter.

(7) Use of restraints and their release must be documented
in the clinical record.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400861

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER T. ADMINISTRATION

26 TAC §554.1920
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; and
Texas Health and Safety Code §242.001, which states that the
goal of Chapter 242 is to ensure that nursing facilities in Texas
deliver the highest possible quality of care and establish the
minimum acceptable levels of care for individuals who are living
in a nursing facility.

The amendment implements Texas Government Code
§531.0055 and §531.021; Texas Human Resources Code
§32.021; and Texas Health and Safety Code §§242.001,
253.0025, and 331.001 - 331.006.

§554.1920. Operating Policies and Procedures.

(a) The facility must have an administrative policy and pro-
cedure manual that outlines the general operating policies and proce-
dures of the facility. The manual must include policies and procedures
related to admission and admission agreements, resident care services,
refunds, transfers and discharges, termination from Medicaid or Medi-
care participation in accordance with §554.2121 [§19:2121] of this
chapter (relating to General Provisions), receiving and responding to
complaints and recommendations, and protection of a resident's per-
sonal property and civil rights. A copy of this manual must be made
available for review upon request to each physician, staff member, res-
ident, and resident's next of kin or guardian and to the public.
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(b) The facility must have written personnel policies and pro-
cedures that are explained to employees during initial orientation and
are readily available to them after that time.

(c) The facility must ensure that personnel records are correct
and contain sufficient information to support placement in the assigned
position (including a resume of training and experience). When appro-
priate, a current copy of the person's license or permit must be in the
file.

(d) Upon request of HHSC, the facility must make available
financial records to demonstrate the facility's compliance with applica-
ble state laws and standards relating to licensing.

(e) A facility must develop, implement, and enforce a written
policy that:

(1) requires a facility employee who provides direct care to
aresident with Alzheimer's disease or a related disorder to successfully
complete training in the provision of care to residents with Alzheimer's
disease and related disorders; and

(2) ensures the care and services provided by a facility em-
ployee to a resident with Alzheimer's disease or a related disorder meet
the specific identified needs of the resident relating to the diagnosis of
Alzheimer's disease or a related disorder.

(f) The training required for facility employees under subsec-
tion (e)(1) of this section must include information about:

(1) symptoms and treatment of dementia;
(2) stages of Alzheimer's disease;
(3) person-centered behavioral interventions; and

(4) communication with a resident with Alzheimer's dis-
ease or a related disorder.

(g) A facility must have a workplace violence prevention com-
mittee and develop workplace violence prevention policies and proce-
dures in accordance with Texas Health and Safety Code, Chapter 331.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400862

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

CHAPTER 555. NURSING FACILITY
ADMINISTRATORS

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §§555.2, 555.3, 555.11 - 555.16, 555.18, 555.31 - 555.36,
555.38 - 555.42, and 555.51, 555.53 - 555.57.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement two bills from the
88th Texas Legislature, Regular Session, 2023. House Bill

(H.B.) 4123 relates to HHSC obtaining criminal history informa-
tion from the Federal Bureau of Investigation (FBI) and Texas
Department of Public Safety for nursing facility administrator
(NFA) applicants. Senate Bill (S.B.) 681 relates to Texas Occu-
pation Code, Chapter 53, exemption for HHSC Long-Term Care
Regulation (LTCR)-regulated Nursing Facility Administrators.
This rule project also included revisions related to the Texas
Unified Licensure Information Portal (TULIP), with the purpose
of changing from a paper process to a digital process. This
proposal also makes non-substantive edits to references in the
rules.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §555.2 revises definitions to NFA
rules. Paragraph (22) defines the "National Association of Long
Term Care Administrator Boards (NAB)" and paragraph (29) de-
fines "online portal." HHSC also made non-substantive changes
to improve readability and updated a reference.

The proposed amendment to §555.3 removes the cost of a du-
plicate license.

The proposed amendment to §555.11 implements H.B. 4123 re-
lated to FBI criminal history and adds language clarifying the use
of the online portal TULIP.

The proposed amendment to §555.12 makes non-substantive
grammar edits.

The proposed amendment to §555.13 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.14 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.15 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.16 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.18 makes a non-substantive
rule clarifying edit.

The proposed amendment to §555.31 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.32 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.33 adds language clarifying
that NFAs can print duplicate licenses through the online portal.

The proposed amendment to §555.34 implements H.B. 4123 re-
lated to FBI criminal history and updates the rule to reflect the
current automated process using TULIP.

The proposed amendment to §555.35 makes non-substantive
grammar edits.

The proposed amendment to §555.36 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.38 updates the rule to reflect
the current automated process using TULIP and corrects a ref-
erence in the rule.

The proposed amendment to §555.39 updates the rule to reflect
the current automated process using TULIP.

The proposed amendment to §555.40 updates the rule to reflect
the current automated process using TULIP.
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The proposed amendment to §555.41 updates references in the
rule and implements H.B. 4123 relating to criminal convictions.

The proposed amendment to §555.42 implements H.B. 4123 re-
lating to FBI criminal history, updates rule to reflect the current
automated process using TULIP, makes non-substantive gram-
mar and reference updates, and clarifies that a military spouse
with an active license can print duplicate licenses and make
name changes through the online portal.

The proposed amendment to §555.51 makes non-substantive
grammar edits.

The proposed amendment to §555.53 updates a reference in the
rule.

The proposed amendment to §555.54 implements H.B. 4123 re-
lating to criminal convictions and updates a reference.

The proposed amendment to §555.55 makes non-substantive
grammar edits.

The proposed amendment to §555.56 removes language requir-
ing a person with an expired license to return the license certifi-
cate to HHSC.

The proposed amendment to §555.57 makes a non-substantive
grammar edit.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create new regulations;
(6) the proposed rules will expand existing rules;

(7) the proposed regulations will not change the number of indi-
viduals subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will not be an adverse
economic effect on small businesses, micro-businesses, or rural
communities.

Criminal background history (specifically, fingerprinting require-
ments) proposed secondary to S.B. 4123 will not increase the
cost for NFAs. While S.B. 4123 applies to NFAs, Chapter 555
already requires NFA applicant fingerprinting (in Texas Health
and Safety Code §242.302); therefore, there will be no additional
cost for NFA applicants.

HHSC is unable to estimate the number of small businesses,
micro-businesses, or rural communities subject to the proposed
rules. The projected economic impact for a small business, mi-
cro-business, or rural community is the cost to comply.

HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses, micro-busi-
nesses, or rural communities would not be consistent with en-
suring the health and safety of nursing facility residents.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Michelle Dionne-Vahalik, Associate Commissioner for
Long-Term Care Regulation, has determined that for each year
of the first five years the rules are in effect, the public benefit
will be protecting nursing facility residents through HHSC's
ability to obtain criminal history information from the FBI and
Texas Department of Public Safety for NFA applicants. This
will improve the screening process to prohibit the employment
of certain individuals with a criminal conviction that is a bar to
employment but may have occurred in another state and align
the criminal convictions used to determine bars to licensure,
certification, or permitting with the convictions used to determine
nursing facility employability for a LTCR-regulated NFA.

Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules will not incur any additional costs related to fin-
gerprinting fees because NFAs are currently required to pay for
and complete fingerprinting.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rachael
Holden and Sandra Wiegand, Program Specialists, by email to
HHSCLTCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be emailed before midnight on the last day of the
comment period. If the last day to submit comments falls on a
holiday, comments must be emailed before midnight on the fol-
lowing business day to be accepted. When emailing comments,
please indicate "Comments on Proposed Rule 23R071" in the
subject line.

SUBCHAPTER A. GENERAL INFORMATION
26 TAC §555.2, §555.3
STATUTORY AUTHORITY

The proposed amendments are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
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missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies;
Texas Government Code §531.021, which provides HHSC with
the authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of
the Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; Texas
Health and Safety Code §242.302, which grants HHSC the gen-
eral authority to establish rules consistent with that subchapter
and directs HHSC to establish qualifications of applicants for li-
censes and renewal of licenses issued under that subchapter,
as well as set reasonable and necessary administration and im-
plementation fees and continuing education hours required to
renew a license under that subchapter.

The amendments implement Texas Government Code
§8§411.1161, 531.0055, and 531.021; Texas Human Resources
Code §32.021; and Texas Health and Safety Code §§242.302,
242.3061, and 242.3115.

§$555.2.  Definitions.

The words and terms in this chapter have the following meanings, un-
less the context clearly indicates otherwise:

(1) Abuse--Negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or punishment with resulting phys-
ical or emotional harm or pain to a resident; or sexual abuse, including
involuntary or nonconsensual sexual conduct that would constitute an
offense under Texas Penal Code §21.08 (relating to Indecent Exposure)
or Texas Penal Code Chapter 22 (relating to Assaultive Offenses), sex-
ual harassment, sexual coercion, or sexual assault.

(2) Active duty--Current full-time military service in the
armed forces of the United States or as a member of the Texas military
forces, as defined in Texas Government Code §437.001, or similar mil-
itary service of another state.

(3) Administrator-in-training (AIT)--A person undergoing
an internship under a HHSC-approved certified preceptor.

(4) Administrator of Record--The individual who is listed
as the facility's licensed nursing facility administrator with the HHSC
Licensing and Credentialing Section.

(5) Applicant--A person applying for a Texas nursing fa-
cility administrator (NFA) license.

(6) Armed forces of the United States--The Army, Navy,
Air Force, Coast Guard, Space Force, or Marine Corps of the United
States, including reserve units of those military branches.

(7) Complaint--An allegation that an NFA violated one or
more of the licensure rules or statutory requirements.

(8) Domains of the NAB [National Asseeiation of Long
Term Care Administrator Boards (NAB)]--The four categories for edu-
cation and continuing education of the NAB, which are care, services,
and supports; operations; environment and quality; and leadership and
strategy.

(9) Formal hearing--A hearing held by the State Office
of Administrative Hearings to adjudicate a sanction taken by HHSC
against an NFA.

(10) Good standing--In Texas an NFA is in good standing
if the NFA is in compliance with the rules in this chapter and, if appli-
cable, the terms of any sanction imposed by HHSC. An NFA licensed

or registered in another state is in good standing if the NFA is in com-
pliance with the NFA licensing or registration rules in the other state
and, if applicable, the terms of any sanction imposed by the other state.

(11) Health services executive (HSE)--An individual who
has entry-level competencies in a nursing facility, assisted living com-
munity, or home and community-based service provider in this state or
another state. The HSE has met NAB's minimum standards for quali-
fication as an HSE.

(12) HHSC--The Texas Health and Human Services Com-
mission. HHSC is responsible for NFA licensure in Texas.

(13) Internship--The training period in a nursing facility for
an AIT. When HHSC accepts internship hours completed in another
state, the hours must be completed in a facility that qualifies as a nursing
facility or nursing home under the laws of the other state.

(14) License--An NFA license or provisional license.
(15) Licensee--A person licensed by HHSC as an NFA.

(16) Long-term Care Regulation--The department of
HHSC responsible for long-term care regulation, including deter-
mining nursing facility compliance with licensure and certification
requirements and the regulation of NFAs.

(17) Management experience--Full-time employment as a
department head, assistant nursing facility administrator, or licensed
professional supervising two or more employees in a nursing facility,
including a nursing facility outside of Texas, or skilled nursing hospital
unit.

(18) Military service member--A person who is on active
duty.

(19) Military spouse--A person who is married to a military
service member.

(20) Military veteran--A person who has served on active
duty and who was discharged or released from active duty.

(21) Misappropriation of resident property--Taking, secre-
tion, misapplication, deprivation, transfer, or attempted transfer to any
person not entitled to receive any property, real or personal, or anything
of value belonging to or under the legal control of a resident without
the effective consent of the resident or other appropriate legal author-
ity, or the taking of any action contrary to any duty imposed by federal
or state law prescribing conduct relating to the custody or disposition
of property of a resident.

(22) NAB--National Association of Long Term Care Ad-
ministrator Boards. A national organization composed of the state
boards or agencies responsible for licensure of NFAs.

(23) [22)] NAB examination--The national examination
developed by NAB that applicants must pass in combination with the
state licensure examination to be issued a license to practice nursing fa-
cility administration in Texas. The NAB examination consists of two
modules: Core of Knowledge and Line of Service.

f23) Natienal Asseciation of Long Term Care Administra-
tor Boards (NAB)--The national authority on licensing, credentialing,
and regulating administration of organizations along the continvum of
long-term eare: NAB sets the national standards and evaluation re-
quirements for NFAs-]

(24) National Continuing Education Review Service
(NCERS)--The part of NAB that approves and monitors continuing
education activities for NFAs.
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(25) Neglect--Failure to provide goods or services, includ-
ing medical services, that are necessary to avoid physical or emotional
harm, pain, or mental illness.

(26) Nursing facility--A facility licensed in accordance
with THSC Chapter 242.

(27) Nursing Facility Administrator (NFA)--An individual
licensed by HHSC to engage in the practice of nursing facility adminis-
tration, regardless of whether the individual has an ownership interest
in the facility.

(28) Nursing Facility Administrators Advisory Committee
(NFAAC)--The advisory committee established by THSC §242.303.

(29) Online portal--The Texas Unified Licensure Informa-
tion Portal (TULIP), through which licensing application activities are

completed.

(30) [29)] Preceptor--An NFA certified by HHSC to pro-
vide supervision to an AIT.

(31) [B9)] Referral--A recommendation made by Long-
term Care Regulation staff to investigate an NFA's compliance with li-
censure requirements when deficiencies or substandard quality of care
deficiencies are found in a nursing facility, as required by [Fitle] 42
Code of Federal Regulations (CFR) §488.325.

(32) [B1B)] Sanctions--An adverse licensure action against
an NFA. In Texas, a sanction is one of the actions listed in §555.57 of
this chapter (relating to Schedule of Sanctions).

(33) [B2)] Self-study course--A NAB-approved education
course that an individual pursues independently to meet continuing ed-
ucation requirements for license renewal.

(34) [E3)] State examination--The state licensure exami-
nation that applicants must pass, in combination with the NAB exami-
nation, to be issued a license to practice nursing facility administration
in Texas.

(35) [B4)] Substandard quality of care--For a Medicare- or
Medicaid-certified facility, this term has the meaning given in [Fitle]
42 CFR [Cede of Federal Regulations] §488.301. For a licensed-only
facility, this term has the meaning given in §554.101 of this title (relat-
ing to Definitions).

(36) [35)] THSC--Texas Health and Safety Code.

(37) [636)] Traditional business hours--Monday through
Friday from 8:00 a.m. until 5:00 p.m.
§555.3. Schedule of Fees.

(a) HHSC charges the following administrative and licensure
fees:

(1) application--$100;
(2) initial license--$250;
(3) provisional license--$250;

(4) renewal--$250 every two years when the license is re-
newed on or before the date the license expires;

(5) late renewal fees for license renewals made after the
license expires:

(A) $375 for an expired license renewed during the first
90 days after the license expires; and

(B) $500 for an expired license renewed between 91
and 365 days after the license expires;

(6) formal inactive status--$250;

(7) reinstatement of licensure--$500.[; and)]
(b) Other administrative fees collected by the National Asso-

ciation of Long Term Care Administrator Boards (NAB) designee or
contractor:

(1) NAB [National Association of Long Term Care Admin-
istrator Boards (NAB)] examination--$425;

(2) NAB reexamination, including both NAB Core of
Knowledge examination and Line of Service examination, in nursing
home administration--$425;

(3) NAB Core of Knowledge examination only--$300;

(4) Line of Service examination in nursing home adminis-
tration only--$175; and

(5) state examination--$190.

(c) All application and licensure fees are nonrefundable, ex-
cept as provided by Texas Government Code, Chapter 2005.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400863

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161
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SUBCHAPTER B. REQUIREMENTS FOR
LICENSURE

26 TAC §§555.11 - 555.16, 555.18
STATUTORY AUTHORITY

The proposed amendments are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies;
Texas Government Code §531.021, which provides HHSC with
the authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of
the Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; Texas
Health and Safety Code §242.302, which grants HHSC the gen-
eral authority to establish rules consistent with that subchapter
and directs HHSC to establish qualifications of applicants for li-
censes and renewal of licenses issued under that subchapter,
as well as set reasonable and necessary administration and im-
plementation fees and continuing education hours required to
renew a license under that subchapter.

The proposed amendments implement Texas Government Code
§8§411.1161, 531.0055, and 531.021; Texas Human Resources
Code §32.021; and Texas Health and Safety Code §§242.302,
242.3061, and 242.3115.
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§3555.11.  Application Requirements.

(a) Except as provided in subsections (b) and (c) of this sec-
tion, an applicant seeking licensure must submit to the Texas Health
and Human Services Commission (HHSC) through the online portal:

(1) a complete Nursing Facility Administrator's Applica-
tion for Licensure form;

(2) the application fee;

(3) fingerprints for a Federal Bureau of Investigation
(FBI)-based criminal background check through the Texas Department
of Public Safety; [eriminal background eheek;]

(4) an official transcript reflecting a baccalaureate degree
from a college or university accredited by an agency recognized by the
Texas Higher Education Coordinating Board;

(5) if not a part of the transcript reflecting a baccalaure-
ate degree, another transcript reflecting 12 semester credit hours in
long-term care administration, or its equivalent, that include the four
domains of the National Association of Long Term Care Administrator
Boards; and

(6) proof of completing the minimum applicable internship
that meets the internship requirements in §555.13 of this subchapter
(relating to Internship Requirements).

(b) Ifan applicant has a health services executive (HSE) qual-
ification and is applying for a license under §555.12(a)(5) of this sub-
chapter (relating to Licensure Requirements), the applicant must sub-
mit through the online portal:

(1) a complete Nursing Facility Administrator's Applica-
tion for Licensure form;

(2) the application fee;
(3) proof of the HSE qualification;

(4) fingerprints for an FBI-based criminal background
check through the [a] Texas Department of Public Safety [eriminal
baekground cheek]; and

(5) certification that the applicant has not had a license re-
voked in any state.

(c) Ifan applicant has an NFA license issued by another state
and is applying for a license under §555.12(a)(6) of this subchapter, the
applicant must submit through the online portal:

(1) acomplete Reciprocity Licensure Questionnaire;
(2) the application fee;

(3) fingerprints for an FBI-based criminal background
check through the [a] Texas Department of Public Safety [eriminal
baekground cheek]; and

(4) proof of a license in good standing in another state.

(d) An application is valid for one year from the date the ap-
plication fee is received through the online portal.

(e) Anapplicant who does not meet the requirements for licen-
sure within one year after HHSC receives the application through the
online portal must reapply for licensure as provided in this section.

(f) HHSC is not responsible for applications, forms, notices,
and correspondence unless they are received by HHSC through the on-

line portal.
(g) HHSC is not responsible for mail it sends to a licensee or

applicant if the licensee's or applicant's current address was not reported
[in writing] to HHSC through the online portal.

$555.12.  Licensure Requirements.

(a) An applicant must meet one of the following groups of re-
quirements to obtain a license as a nursing facility administrator (NFA).

(1) An applicant has a baccalaureate degree in any subject
from a college or university accredited by an agency recognized by the
Texas Higher Education Coordinating Board[;] and has:

(A) aminimum of 12 semester credit hours in long-term
care administration, or its equivalent, that includes courses in the four
domains of the National Association of Long Term Care Administrator
Boards (NAB);

(B) completed a 1,000-hour internship that meets the
requirements in §555.13 of this subchapter (relating to Internship Re-
quirements); and

(C) passed the state and NAB examinations described
in §555.18 of this subchapter (relating to Examinations and Require-
ments to Take the Examinations).

(2) An applicant has a baccalaureate degree in health ad-
ministration, health services administration, health care administration,
or nursing that includes coursework encompassing the four domains of
the NABJ;] and has:

(A) three years of management experience;

(B) completed a 500-hour internship that meets the re-
quirements in §555.13 of this subchapter; and

(C) passed the state and NAB examinations described
in §555.18 of this subchapter.

(3) An applicant has a baccalaureate degree with course-
work in the four domains of NAB and one year of experience as assis-
tant administrator of record or administrator of record in another state[;]
and has:

(A) completed a 500-hour internship that meets the re-
quirements in §555.13 of this subchapter; and

(B) passed the state and NAB examinations described
in §555.18 of this subchapter.

(4) An applicant has a master's degree in health adminis-
tration, health services administration, health care administration, or
nursing that includes coursework encompassing the four domains of
the NABJ[;] and has:

(A) one year of management experience;

(B) completed a 500-hour internship that meets the re-
quirements in §555.13 of this subchapter; and

(C) passed the state and NAB examinations described
in §555.18 of this subchapter.

(5) An applicant has a health services executive qualifica-
tion[;] and has:

(A) [has] not had a license revoked in any state; and

(B) passed the state examination described in §555.18
of this subchapter.

(6) An applicant has a license issued by a state other than
Texas and meets the requirements for licensure in paragraphs (1), (2),
(3), or (4) of this subsection.

(b) HHSC accepts foreign university degrees and coursework
that is counted as transfer credit by accredited universities recognized
by the American Association of Collegiate Registrars and Admissions
officers.
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§$555.13.  Internship Requirements.

(a) Except as provided in subsection (b) or (c) of this section,
an applicant must complete an internship that meets the following re-
quirements.

(1) Before an applicant starts the internship, the applicant
and the applicant's preceptor must complete a Texas Health and Human
Services (HHSC) internship application through the online portal.

(2) The internship must be in a nursing facility.

(3) A minimum of half of the internship hours must be dur-
ing traditional business hours.

(4) The administrator-in-training (AIT) can train no more
than 40 hours a week.

(5) Ifthe internship is completed with a nursing facility ad-
ministrator (NFA) not associated with a university as the preceptor, the
AIT must complete a preceptor performance report. Additionally, the
preceptor must complete an AIT final report through the online portal.

(6) An AIT must complete an HHSC course in Infection
Control and Personal Protective Equipment.

(7) If the internship is completed with an NFA associated
with a university accredited by an agency recognized by the Texas
Higher Education Coordinating Board as the preceptor, the AIT must
submit an official transcript to HHSC through the online portal.

(8) The internship must be completed at the same facility
at which the AIT's preceptor serves as NFA.

(b) HHSC may accept an internship completed in another state
if:
(1) the internship is part of a National Association of Long
Term Care Administrator Boards-accredited program; or

(2) the internship is approved by the other state and
requires a minimum of 1,000 hours or a minimum of 500 hours if
the requirements listed in §555.12(a)(2), (3), or (4) of this subchapter
(relating to Licensure Requirements) are met. An applicant who
has completed fewer than 1,000 hours of internship in another state
that does not qualify for a 500-hour internship must complete the
remaining hours under a preceptor.

(c) As a substitute to meeting the internship requirements de-
scribed in subsection (a) or (b) of this section, an applicant may submit
to HHSC proof of a health services executive (HSE) qualification and
certify that the applicant has not had a license or HSE qualification re-
voked in any state.

(d) The AIT must submit proof of completion of the internship
or completion of HSE through the online portal. HHSC will review
the proof of completion and notify the applicant of the status of the
applicant's request.

§555.14.  Preceptor Requirements.

(a) A licensee seeking to sponsor an administrator-in-training
(AIT) must:

(1) have a preceptor certification as provided in §555.15 of
this subchapter (relating to Preceptor Certification); and

(2) obtain approval through the online portal from the
Texas Health and Human Services Commission (HHSC) to sponsor
an AIT.

(b) A preceptor must submit a complete AIT Performance Re-
port to HHSC through the online portal at the end of the internship,
unless the preceptor is a nursing facility administrator associated with

a university recognized by the Texas Higher Education Coordinating
Board.

(c) A preceptor must obtain approval from HHSC before spon-
soring more than one AIT at the same time.

(d) HHSC may consider any imposed sanction as specified[;]
in §555.57 of this chapter (relating to Schedule of Sanctions)[;] against
a preceptor as grounds for refusing to allow the preceptor to sponsor
an AIT.

(e) HHSC may refuse to allow a preceptor to sponsor an AIT
if the preceptor did not provide adequate training to previous AITs.

(f) HHSC waives 20 of the 40 hours of continuing education
required for license renewal for a preceptor who sponsors an AIT.

(g) A licensee is qualified to act as a preceptor for two years
from the date HHSC certifies the preceptor.

(h) A licensee must remain in good standing to act as a pre-
ceptor.

(i) A preceptor may be allowed to provide direct supervision or
guidance of a licensee with a probated sanction as specified in §555.57
of this chapter.

§$555.15.  Preceptor Certification.

HHSC may issue a preceptor certification to a nursing facility admin-
istrator (NFA) who submits through the online portal:

(1) proof of license or registration in good standing as an
NFA for a minimum of five years, with the two most recent years in
Texas;

(2) proof of completed Texas Health and Human Services
approved preceptor training; and

(3) acompleted preceptor application.
§555.16.  Preceptor Certification Renewal.

(a) To continue acting as a preceptor, a licensee must renew a
preceptor certification every two years through the online portal.

(b) A licensee seeking to renew a preceptor certification must
submit to HHSC through the online portal:

(1) proof of license or registration as a nursing facility ad-
ministrator for a minimum of five years, with the two most recent years
in Texas;

(2) proof of completed Texas Health and Human Services
approved preceptor training; and

(3) acompleted preceptor application.
$555.18.  Examinations and Requirements to Take the Examinations.
q

(a) Except as provided in subsection (b) of this section, an ap-
plicant seeking a license as a nursing facility administrator (NFA) from
the Texas Health and Human Services Commission (HHSC) must pass
the following examinations:

(1) the state examination on nursing facility requirements
in Texas; and

(2) the NAB examinations.

(b) An applicant who meets the academic and internship re-
quirements by presenting evidence of a health services executive (HSE)
qualification must pass the state examination.

(¢) An applicant registers for examination at the designated
NAB website by:
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(1) submitting an application for approval to take the ex-
amination; and

(2) paying the applicable state examination and NAB ex-
amination fees online.

(d) HHSC sends an e-mail notifying an applicant of the appli-
cant's eligibility to take the examinations.

(¢) Anapplicant must not take any examination without HHSC
approval.

(f) An applicant with a disability, including an applicant with
dyslexia as defined in Texas Education Code §51.970 (relating to In-
structional Material for Blind and Visually Impaired Students and Stu-
dents with Dyslexia), may request a reasonable accommodation for the
examination under the Americans with Disabilities Act.

(g) An applicant completes the online state and NAB exami-
nations.

(h) HHSC notifies an applicant of examination scores after re-
ceiving examination results.

(i) Anapplicant who fails an examination and wants to retake
the examination [it] must pay the appropriate state or NAB examination
fee for each exam.

(j) An applicant who fails the state or NAB examination three
consecutive times must complete an additional 1,000-hour administra-
tor-in-training internship before retaking the examination.

(k) An applicant previously licensed as an NFA and whose li-
cense expired 365 or more days before the applicant reapplies for a
license or who voluntarily surrendered the license must retake the state
examination to obtain a new license.

() An applicant previously licensed as an NFA and whose li-
cense expired 365 or more days before the applicant reapplies for a li-
cense, or who voluntarily surrendered the license, must retake the NAB
examination to obtain a new license if more than five years have passed
since the applicant passed the NAB examination.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400864

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

SUBCHAPTER C. LICENSES
26 TAC §§555.31 - 555.36, 555.38 - 555.42
STATUTORY AUTHORITY

The proposed amendments are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies;
Texas Government Code §531.021, which provides HHSC with

the authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of
the Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; Texas
Health and Safety Code §242.302, which grants HHSC the gen-
eral authority to establish rules consistent with that subchapter
and directs HHSC to establish qualifications of applicants for li-
censes and renewal of licenses issued under that subchapter,
as well as set reasonable and necessary administration and im-
plementation fees and continuing education hours required to
renew a license under that subchapter.

The proposed amendments implement Texas Government Code
§8§411.1161, 531.0055, and 531.021; Texas Human Resources
Code §32.021; and Texas Health and Safety Code §§242.302,
242.3061, and 242.3115.

§555.31.

(a) The Texas Health and Human Services Commission
(HHSC) issues a license [eettifieate] to an applicant who:

Initial License.

(1) receives a passing score on the state and NAB exami-
nation [National Association of Long Term Care Administrator Boards
examinations|;

(2) submits the initial license fee to HHSC through the on-
line portal; and

(3) does not have a criminal history that HHSC determines
is a basis for denying the license under §555.41 of this subchapter (re-
lating to Licensure of Persons with Criminal Backgrounds).

(b) HHSC may determine that a criminal conviction or a sanc-
tion taken against an applicant in Texas or another state is a basis for
pending or denying an initial license.

(c) A license expires two years from the date issued.

(d) Alicensee must keep HHSC informed of the licensee's cur-
rent home address and employment address. If employed by a nurs-
ing facility, a licensee must change his or her employment informa-
tion through the online portal [submit a Data Change Request form to
HHSE] within 30 days after a change of employment.

(e) A licensee who does not notify HHSC through the online
portal of a change in address or employment within the required 30 days
may be subject to an administrative penalty as provided in §555.57 of
this chapter (relating to Schedule of Sanctions).

() A licensee must notify HHSC of a change of name through
the online portal by submitting a name change application.

$555.32.  Provisional License.

(a) The Texas Health and Human Services Commission
(HHSC) issues a provisional license to an applicant currently licensed
or registered as a nursing facility administrator (NFA) in another state
who submits the following to HHSC through the online portal:

(1) complete [and netarized]| Provisional Licensure Ques-
tionnaire and Nursing Facility Administrator License Application
forms;

(2) the application fee;
(3) the provisional license fee; and
(4) proof of the following:

(A) alicense and good standing status in another state;
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(B) employment for at least one year as an administrator
of record of a nursing facility in applicant's state;

(C) apassing score on the National Association of Long
Term Care Administrator Boards examination and the state examina-
tion; and

(D) sponsorship by an NFA licensed by and in good
standing with HHSC [and whe is in geed standing], unless HHSC
waives sponsorship based on a demonstrated hardship.

(b) A provisional license expires 180 days from the date of
issue.

(c) HHSC issues an initial license [eertifieate] to a provisional
license holder who satisfies the requirements for a license in §555.12 of
this chapter (relating to Licensure Requirements) and §555.31 of this
subchapter (relating to Initial License [lieense]).

(d) HHSC may determine that a criminal conviction or sanc-
tion taken in another state is a basis for pending or denying a provisional
license.

(e) If the internship hours completed in another state do not
meet the requirements in §555.13 of this chapter (relating to Internship
Requirements), then a provisional licensee must complete the required
internship hours under the supervision of an HHSC-certified preceptor
as described in §555.12 of this chapter.

$555.33.  Duplicate License.

The Texas Health and Human Services Commission (HHSC) replaces
lost, damaged, or destroyed license certificates for a licensee. Li-
censees can print a duplicate license through the online portal [whe
submits a netarized Data Change/Duplicate License Request form and
duplicate license fee to HHSC].

$555.34.  License Renewal.

(a) The Texas Health and Human Services Commission
(HHSC) notifies a licensee of the license expiration date and renewal
requirements through the online portal at least 31 days before the
license expires.

(b) A licensee who does not receive a renewal notice must re-
new the license before the license expires.

(c) A licensee seeking renewal must submit the following to
HHSC through the online portal[;] on or before the date the license
expires:

(1) acomplete License Renewal form;
(2) the renewal fee;

(3) proof of completion of 40 hours of continuing educa-
tion, as required by §555.35 of this subchapter (relating to Continuing
Education Requirements for License Renewal); and

(4) fingerprints for a Federal Bureau of Investigation-based
criminal background check through the Texas Department of Public
Safety [criminal conviction report and fingerprint card].

(d) HHSC uses the date the completed renewal application is
submitted online to determine if a renewal application is submitted on
time.

(e) HHSC issues a two-year license renewal card to eligible
licensees who meet the requirements in subsection (c) of this section.

(f) HHSC may deny a license renewal according to §555.37 of
this subchapter (relating to Denial of License Renewal).

$555.35.  Continuing Education Requirements for License Renewal.

(a) The 40 hours of continuing education required for license
renewal must:

(1) be completed during the previous two-year licensure
period;

(2) include one or more of the four domains of the NAB
[National Asseciation of Long Term Care Administrator Boards
NAB);

(3) include a Texas Health and Human Services Commis-
sion (HHSC) course in infection control [Infection Ceontrol] and per-
sonal protective equipment;

(4) include at least six hours of continuing education in
ethics; and

(5) be:

(A) approved by the National Continuing Education
Review Service;

(B) a HHSC-sponsored event; or

(C) an upper-division semester credit course taken or
taught at a post-secondary institution of higher education accredited
by an agency recognized by the Texas Higher Education Coordinating
Board.

(b) HHSC accepts NAB-approved self-study courses toward
the required 40 hours of continuing education.

(c) HHSC waives, at a maximum, 20 of the 40 hours of
continuing education required of a licensee who completes one
three-semester-hour upper-division course taken at a post-secondary
institution of higher education.

(d) HHSC approves continuing education credit hours for the
same course, seminar, workshop, or program only once per license re-
newal period.

(¢) HHSC may perform an audit of continuing education
courses, seminars, or workshops that the licensee has reported by
requesting certificates of attendance.

$555.36.  Late Renewals.

(a) A former licensee has up to one year after the expiration
date of a license to renew the license by:

(1) completing a license renewal application through the
online portal;
(2) completing 40 hours of continuing education as pro-

vided in §555.35 of this subchapter (relating to Continuing Education
Requirements for License Renewal); and

(3) submitting the following fee through the online portal
to the Texas Health and Human Services Commission (HHSC):

(A) a $375 late renewal fee for a license that has been
expired for 90 days or less; or

(B) a $500 late renewal fee for a license that has been
expired for 91 days to 365 days.

(b) A former licensee whose license has been expired for more
than 365 days must meet the licensure and examination requirements
for an initial license.

(c) A former licensee must retake the NAB [National Associ-
ation of Long Term Care Administrator Beards (NAB)]examination if
the former licensee last took and passed the NAB examination more
than five years before the completed application date.
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(d) A person who fails to renew a license before the expiration
date must not practice in the field of nursing facility administration until
the license is renewed.

(e) HHSC imposes one or more sanctions listed in §555.57 of
this chapter (relating to Schedule of Sanctions) against a person who
practices with an expired license.

$555.38.  Inactive Status.

(a) A licensee may place a license in a formal inactive status
with the Texas Health and Human Services Commission (HHSC) for
up to two renewal periods.

(b) To place a license in a formal inactive status, the licensee
submits the following to HHSC through the online portal on or before
the date the license expires:

(1) acompleted Inactive Status Application form; and
(2) the formal inactive status fee.

(c) A licensee may renew a license in formal inactive status
through the online portal on or before the date that the inactive status
expires by submitting to HHSC:

(1) the renewal fee; and

(2) proof of completing 40 hours of continuing education,
as provided in §555.35 of this chapter (relating to Continuing Educa-
tion Requirements for License Renewal).

(d) If a license in formal inactive status expires, the licensee
must meet the licensure application and examination requirements as
listed in §555.11 of this subchapter (relating to Application Require-
ments) and §555.18 of this chapter (relating to Examinations and Re-
quirements to Take the Examinations) to obtain a new license.

(e) If it has been less than five years since the individual
passed the NAB [National Asseciation of Long Term Care Adminis-
trator Boards (NAB)] examination, the individual is not required to
take the NAB examination but must take the state examination.

() A former licensee whose license expires while on formal
inactive status may not renew the license by paying a late renewal fee.

§555.39.  Voluntary Surrender of a License.

(a) Alicensee may voluntarily surrender a license as instructed
on the HHS website, NF Administrators Licensing and Enforcement
page and by returning the license certificate to the Texas Health and
Human Services Commission (HHSC).

(b) A licensee who voluntarily surrenders a license while un-
der investigation for a violation of licensure requirements may still re-
ceive:

(1) a written reprimand; or
(2) an administrative penalty.

(c) A licensee who voluntarily surrenders a license in lieu of a
proposed sanction, other than license revocation, may not reapply for
licensure until two years after the surrender date.

(d) A licensee who voluntarily surrenders a license in lieu of a
proposed license revocation is permanently disqualified from licensure
in Texas.

$555.40.  Reinstatement.

An applicant who previously was licensed and in good standing in
Texas may obtain a new license without taking the examination re-
quired by §555.18 of this chapter (relating to Examinations and Re-
quirements to Take the Examinations) if the applicant:

(1) islicensed in good standing in another state;

(2) practiced in that state for at least the preceding two
years before the date of the current licensure application; and

(3) pays HHSC [the Fexas Health and Human Serviees] a
reactivation fee through the online portal.

§555.41.

(a) Subject to subsection (b) [(H] of this section, the Texas
Health and Human Services Commission (HHSC) may disqualify an
applicant or licensee from taking an examination required by §555.18
of this chapter (relating to Examinations and Requirements to Take the
Examinations), may deny an initial or renewal application for licen-
sure, or impose a sanction listed in §555.57 of this chapter (relating to
Schedule of Sanctions) if the applicant or licensee has been convicted
of:

Licensure of Persons with Criminal Backgrounds.

(1) committing an offense listed in Texas Health and Safety
Code §250.006(a) or (c); or

(2) committing an offense listed in Texas Health and Safety
Code §250.006(b) within the five years before application for licensure.

[ an effense that directly relates to the duties and respon-
sibilities of a nursing facility administrator (NEA):}

[(2) an offense listed in Article 42A.054, Code of Criminal
Procedure; or]

3 & sexually violent offense; as defined by Asticle
62.001, Code of Criminal Procedure.]
by HHSC considers the following when determining if a
[(1) the nature and seriousness of the crime;]
2 the extent to which a license may offer an individual
an oppertunity to engage in the same type of eriminal activity; and}
[(3) the relationship of the crime to the ability or fitness
required to perform the dutics of an NFA.}
ey HHSC has determined that a conviction of the following
crimes relates to nursing facility administration and reflects an inabil-
ity to perform or tendency to inadequately perform as an NEA: Ae-
eordingly; HHSC propeses to deny an application for licensure from
an applicant whe has been convicted of any of the following erimes:}
[ intentionally acting as an NEA witheout a license;}
2 attempting or conspiring to commit or committing any
offense under the following chapters of the Texas Penal Code:}
{6'\9 ﬁﬂeS{effeﬂsesagamst’ persons), including homi-

EGB) Me?{eﬁfensesagamstprepeﬁy—}%uémga%se&

HCY Title 9 (offenses against public order and deceney).
ineluding diserderly conduet and publie indeeeney; or}

HD)Y  Title 10 (offenses against public health. safety, and
morals), including weapons, gambling, conduct affecting public health,
intoxication; and alcoholic beverage offenses:}

H3) committing an offense listed in Texas Health and
Safety Code (THSC) §250.006(a) or (¢); or]
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[(4) committing an offense listed in THSC §250.006(b)
fdy I HHSC determines an applicant or licensee has a erimi-
nal conviction that direetly relates to the duties and responsibilities of
an NEA; HHSC considers the following in determining whether to take
HDH the extent and nature of the person's past eriminal ae-

ivity:]
[2) the age of the person when the erime was committed;]

{3 the amount of time that has elapsed sinee the persen's
Jast eriminal activity:]

4 the conduct and work activity of the person before and
after the eriminal aetivitys}

{5 evidence of the person's rehabilitation or rehabilitative
effort while incarcerated or after release:]

{6) evidence of the person's compliance with any eondi-
tions of community supervision; paroele or mandatery supervision; and]
D ether evidenee of the person's fitness; inclading letters

of recommendation-}
He) HHSC may consider other erimes and pertinent informa-
tion as a potential basis for denying an initial or renewal application-}

(b) [€H] Convictions under federal law or the laws of another
state or nation for offenses containing elements similar to offenses
listed in subsection (a) [(€)] of this section may be a basis for HHSC
denying an initial application or imposing sanctions.

() [€2)] A notice required under subsection (d) [(a)}] of this
section must contain a statement that the applicant or licensee is dis-
qualified from receiving the license or being examined for the license
because of the applicant's or licensee's prior conviction of an offense
specified in the notice, as provided in subsection (a)(1) and (2) of this

section. [; as applieable:]

[(1) astatement that the applicant or licensce is disqualified
from receiving the license or being examined for the license because
of the applicant's or licensee's prior conviction of an offense specified
in the notice, as provided in subsection (a)(2) and (a)(3) of this section;
or}

f2) a statement that}

HA) the final decision of the licensing authority to deny
the applicant or licensee a license; or the opportunity to be examined
for the license, will be based on the factors listed in subsection (d) of

B) the applicant or licensee has the responsibility to
obtain and provide to HHSC evidence regarding the factors listed in

(d) [@y] If HHSC suspends or revokes a license, or denies an
applicant or licensee a license or the opportunity to be examined for a

license because of the applicant's or licensee's prior conviction of an
offense, HHSC notifies [shall netify] the person in writing of:

(1) the reason for the suspension, revocation, denial, or dis-
qualification [ineluding any factor considered under subsection (b) and
{d) of this section that served as the basis for suspension; revocation;

denial; or disqualification];

(2) the procedure for judicial review; and

(3) the earliest date the applicant or licensee may appeal
HHSC's action.

§555.42.  Alternate Licensing Requirements for Military Service Per-
sonnel.
(a) Fee waiver based on military experience.

(1) The Texas Health and Human Services Commission
(HHSC) waives the application fee described in §555.11(a)(2) of this
chapter (relating to Application Requirements) and the initial license
fee described in §555.31(a)(2) of this chapter (relating to Initial Li-
cense) for an applicant if HHSC receives and approves a request for a
waiver of fees from the applicant in accordance with this subsection.

(2) To request a waiver of fees under this subsection, an
applicant must submit a written request for a waiver with the applicant's
initial license application submitted to HHSC through the online portal
in accordance with §555.11 of this chapter. The applicant must include
with the request:

(A) documentation of the applicant's status as a military
service member or military veteran that is acceptable to HHSC; and

(B) documentation of the type and dates of the service,
training, and education the applicant received[;] and an explanation as
to why the applicant's military service, training, or education substan-
tially meets all [ef] the requirements for licensure under this chapter.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state; and

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state.

(4) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(5) HHSC approves a request for a waiver of fees submit-
ted in accordance with this subsection if HHSC determines that the
applicant is a military service member or a military veteran and the ap-
plicant's military service, training, or education substantially meets all
[ef] the requirements for licensure under this chapter.

(b) Fee waiver for a military spouse.

(1) HHSC waives the application fee described in
§555.11(a)(2) of this chapter and the initial license fee described in
§555.31(a)(2) of this chapter for an applicant who is a military spouse
if HHSC receives and approves through the online portal a request
for a waiver of fees from the applicant and documentation of the
applicant's status as a military spouse.

(2) Documentation of military status that is acceptable to
HHSC includes:

(A) acopy of a marriage certificate issued to the appli-
cant by a state of the United States or a foreign government; and

(B) acopy of a current military service order issued to
the applicant's spouse by the armed forces of the United States, the
State of Texas, or another state.

(3) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(c) Fee waiver based on license issued by another jurisdiction.

(1) HHSC waives the application fee described in
[81§555.11(a)(2) of this chapter and the provisional initial license
fee described in §555.32(a)(3) of this chapter (relating to Provisional
License) for an applicant if HHSC receives and approves through the
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online portal a request for a waiver of fees in accordance with this
subsection.

(2) To request a waiver of fees under this subsection, an
applicant must include a written request for a waiver of fees with the
applicant's provisional license application that is submitted to HHSC
in accordance with §555.32 of this chapter. The applicant must include
with the request documentation of the applicant's status as a military
service member, military veteran, or military spouse that is acceptable
to HHSC.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) a copy of a marriage certificate issued to the ap-
plicant by a state of the United States or a foreign government; and

(i) acopy of a current military service order issued
to the applicant's spouse by the armed forces of the United States, the
State of Texas, or another state.

(4) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(5) HHSC approves arequest for a waiver of fees submitted
in accordance with this subsection if HHSC determines that:

(A) the applicant holds a license in good standing in an-
other jurisdiction with licensing requirements substantially equivalent
to the requirements for a license under this chapter; and

(B) the applicant is a military service member, a mili-
tary veteran, or a military spouse.

(d) Additional time for license renewal.

(1) HHSC gives a nursing facility administrator (NFA) an
additional two years to complete the license renewal requirements de-
scribed in §555.43 of this subchapter (relating to License Renewal)
and §555.35 of this subchapter (relating to Continuing Education Re-
quirements for License Renewal), if HHSC receives and approves a
request for additional time to complete the licensing renewal require-
ments from an NFA in accordance with this subsection.

(2) To request additional time to complete license renewal
requirements, an NFA must:

(A) submit a written request for additional time to
HHSC through the online portal before the expiration date of the
NFA's license; and

(B) include with the request, documentation of the
NFA's status as a military service member that is acceptable to HHSC,
which includes a copy of a current military service order issued to the
NFA by the armed forces of the United States, the State of Texas, or
another state.

(3) If HHSC requests additional documentation, the NFA
must submit the requested documentation.

(4) HHSC approves a request for two additional years to
complete license renewal requirements submitted in accordance with
this subsection if HHSC determines that the NFA is a military service

member, except HHSC does not approve a request if HHSC granted the
NFA a previous extension and the NFA has not completed the license
renewal requirements during the two-year extension period.

(5) Ifan NFA does not submit the written request described
by paragraph (2) of this subsection before the expiration date of the
NFA's license, HHSC considers [will consider] a request after the ex-
piration date of the license if the NFA establishes to the satisfaction of
HHSC that the request was not submitted before the expiration date of
the NFA's license because the NFA was serving as a military service
member at the time the request was due.

(e) Credit toward internship requirements.

(1) HHSC gives an applicant credit toward the internship
requirements for an administrator-in-training (AIT) described in
§555.13 of this chapter (relating to Internship Requirements) based
on the applicant's military service, training, or education if HHSC
receives and approves a request for credit from an applicant in accor-
dance with this subsection.

(2) To request credit for military service, training, or edu-
cation, the applicant must submit a written request for credit to HHSC
through the online portal with the applicant's initial license applica-
tion. The applicant must include, with the request, documentation of
the type and dates of the service, training, and education the applicant
received and an explanation as to how the applicant's military service,
training, or education is substantially similar to the training or educa-
tion requirements described in §555.13 of this chapter.

(3) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(4) HHSC approves a request for credit submitted in accor-
dance with this subsection if HHSC determines that the military ser-
vice, training, or education that the applicant received is substantially
similar to the training or education requirements described in §555.12
of this chapter (relating to Licensure Requirements).

(f) Renewal of expired license.

(1) HHSC renews an expired license if HHSC receives and
approves a request for renewal from a former NFA in accordance with
this subsection.

(2) To request renewal of an expired license, a former
NFA must submit a written request with a license renewal application
through the online portal within five years after the former NFA's
license expired. The former NFA must include with the request
documentation of the former administrator's status as a military service
member, military veteran, or military spouse that is acceptable to
HHSC.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of a
current military service order issued to the former NFA by the armed
forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the former NFA by the armed forces
of the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the for-
mer NFA by a state of the United States or a foreign government; and

(ii) a copy of a current military service order issued
to the former NFA's spouse by the armed forces of the United States,
the State of Texas, or another state.

49 TexReg 1662 March 15, 2024 Texas Register



(4) IfHHSC requests additional documentation, the former
NFA must submit the requested documentation.

(5) HHSC approves a request for renewal of an expired
license submitted in accordance with this subsection if HHSC deter-
mines that:

(A) the former NFA is a military service member, mili-
tary veteran, or military spouse;

(B) the former NFA has not committed an offense
listed in Texas Health and Safety Code (THSC) §250.006(a) and
(c) [§250-006(a)]and has not committed an offense listed in THSC
§250.006(b) during the five years before the date the former NFA
submitted the initial license application; and

(C) the former NFA is not listed on the employee mis-
conduct registry described in THSC Chapter 253.

(g) Recognition of Out-of-State License of Military Spouse.

(1) A military spouse may engage in the practice of nursing
facility administration in Texas without obtaining a license, as required
by §555.31 of this subchapter (relating to Initial License) or §555.32
of this subchapter (relating to Provisional License), if the spouse:

(A) is currently licensed in good standing by another
jurisdiction that has licensing requirements substantially equivalent to
the requirements for a license in Texas;

(B) notifies HHSC in writing through the online portal
of the spouse's intent to practice in Texas;

(C) submits to HHSC proof of the spouse's residence in
this state and a copy of the spouse's military identification; and

(D) receives from HHSC:

(i) confirmation that HHSC has verified the spouse's
license in the other jurisdiction; and

(i1)  alicense to practice nursing facility administra-
tion in Texas.

(2) HHSC evaluates [will review and evaluate] the follow-
ing criteria when determining whether another state's licensing require-
ments are substantially equivalent to the requirement for a license under
the statutes and regulations of this state:

(A) whether the other state requires an applicant to pass
an examination that demonstrates competence in the field to obtain the
license;

(B) whether the other state requires an applicant to meet
any experience qualifications to obtain the license;

(C) whether the other state requires an applicant to meet
education qualifications to obtain the license;

(D) whether the other state denies an application for li-
censure from an applicant who has been convicted of an offense con-
taining elements similar to offenses listed in §555.41(a) [§555-41(e)] of
this subchapter (relating to Licensure of Persons with Criminal Back-

grounds); and

(E) the other state's license requirements, including the
scope of work authorized to be performed under the license issued by
the other state.

(3) The military spouse must submit:

(A) awritten request through the online portal to HHSC
for recognition of the spouse's license issued by the other state;

(B) any form and additional information regarding the
license issued by the other state required by the rules of the specific
program or division within HHSC that licenses the business or occu-
pation;

(C) proof of residence in this state, which may include
a copy of the permanent change of station order for the military service
member to whom the military spouse is married;

(D) a copy of the military spouse's identification card;

(E) proof the military service member is stationed at a
military installation in Texas; and

(F) fingerprints for a Federal Bureau of Investigation-
based criminal background check through the [a] Texas Department of
Public Safety criminal background check to enable HHSC to confirm
that the military spouse is in compliance with other laws and regula-
tions applicable to nursing facility administration in Texas.

(4) Upon verification from the licensing jurisdiction of the
military spouse's license and if the license is substantially equivalent to
a Texas license, HHSC issues [shall issue] a confirmation that HHSC
has verified the spouse's license in the other jurisdiction and a license
to practice nursing facility administration in Texas.

(5) The license issued under paragraph (4) of this subchap-
ter expires [will expire] three years from date of issuance or when the
military service member is no longer stationed at a military installation
in Texas, whichever comes first. The license issued under paragraph
(4) of this subsection may not be renewed.

(6) HHSC replaces a lost, damaged or destroyed license
certificate for a military spouse as provided in §555.33 of this sub-
chapter (relating to Duplicate License) A military spouse with an ac-
tive nursing facility administrator license can print a duplicate license
through the online portal. A military spouse can request a change of
name through the online portal by submitting a name change applica-
tion[; but the military spouse dees not pay the duplicate license fee].

(7) The military spouse must [shall] comply with all appli-
cable laws, rules and standards of this state, including applicable Texas
Health and Safety Code and all relevant Texas Administration Code
provision.

(8) HHSC may withdraw or modify the verification letter
for reasons including the following:
(A) the military spouse fails to comply with paragraph
(1)(D)(i) of this section; or
(B) the military spouse's licensure required under sub-

section(c)(1) of this section expires or is suspended or revoked in an-
other jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400865

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161
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SUBCHAPTER D. REFERRALS, COMPLAINT
PROCEDURES, AND SANCTIONS

26 TAC §§555.51, 555.53 - 555.57
STATUTORY AUTHORITY

The proposed amendments are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies;
Texas Government Code §531.021, which provides HHSC with
the authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of
the Medicaid program; Texas Human Resources Code §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program; Texas
Health and Safety Code §242.302, which grants HHSC the gen-
eral authority to establish rules consistent with that subchapter
and directs HHSC to establish qualifications of applicants for li-
censes and renewal of licenses issued under that subchapter,
as well as set reasonable and necessary administration and im-
plementation fees and continuing education hours required to
renew a license under that subchapter.

The proposed amendments implement Texas Government Code
§8§411.1161, 531.0055, and 531.021; Texas Human Resources
Code §32.021; and Texas Health and Safety Code §§242.302,

242.3061, and 242.3115.
$555.51.  Referral and Complaint Procedures.

(a) The Texas Health and Human Services Commission
(HHSC) receives and investigates referrals and complaints.

(b) Persons wanting to file a complaint against a licensee may
contact HHSC by:

(1) calling HHSC at the telephone numbers on the HHSC
website;

(2) emailing the complaint to HHSC using the email ad-
dress on the HHSC website;

(3) faxing the complaint to HHSC using the fax number on
the HHSC website; or

(4) mailing the complaint to HHSC at the mailing address
on the HHSC website.

(c) HHSC sends a Nursing Facility Administrator Complaint
form to persons wanting to file a complaint. The complainant must
complete, sign, and return the form to HHSC.

(d) If a referral or complaint is received, HHSC notifies the
licensee and, if applicable, the person filing the complaint of the:

(1) alleged rule violation;
(2) assigned case number; and
(3) investigator contact information.

(e) HHSC investigates referrals and complaints by first deter-
mining if a complaint is within HHSC's authority to investigate and, if
it is, [then] by engaging in one or more of the following investigative
activities:

(1) reviewing pertinent documentation maintained by the
facility, including financial and resident medical records;

(2) gathering additional evidence, including licensee and
witness statements;

(3) determining licensee culpability for survey or inves-
tigative findings; and

(4) utilizing the services of a private investigator when spe-
cial circumstances exist.

(f) HHSC keeps records confidential in accordance with state
and federal law.

(g) HHSC prioritizes complaints as follows.[:]

(1) Priority one complaints allege physical abuse, sexual
abuse, neglect, serious injury, death, or immediate jeopardy to resident
health or safety. Investigations are initiated within 24 hours of receipt
or by the next working day.

(2) Priority two complaints allege all other types of mis-
conduct by the licensee. Investigations are initiated within 30 days
after [ef] receipt.

(h) After the investigation is complete, a final report with sup-
porting documentation is given to the Nursing Facility Administrators
Advisory Committee (NFAAC) for review and a recommendation on
the appropriate action.

(i) After evaluating the NFAAC's recommendation, HHSC de-
cides to:

(1) impose a sanction;
(2) collect additional information; or
(3) dismiss the case.

(j) HHSC notifies the licensee and, if applicable, the person
filing a complaint of the status and final outcome of a complaint or
referral.

$§555.53.  Formal Hearings.

(a) The Texas Health and Human Services Commission
(HHSC) gives a licensee a formal hearing notice if:

(1) HHSC proposes a sanction; or

(2) HHSC upholds or modifies a proposed sanction after an
informal review, in accordance with §555.52 of this subchapter (relat-
ing to Informal Reviews).

(b) The formal hearing notice to the licensee includes:

(1) a description of the alleged rule violations warranting
the proposed sanction;

(2) HHSC decision to uphold or modify the sanction if the
notice is issued after an informal review; and

(3) the option for the licensee to:
(A) accept the sanction; or

(B) request a formal hearing no later than 20 days after
receiving the formal hearing notice from HHSC.

(c) Ifthelicensee does not accept a modified sanction resulting
from an informal review, the hearing notice may be for the original
sanction HHSC proposed before the informal review.

(d) HHSC imposes a sanction against a licensee if:

(1) the licensee accepts the decision from HHSC to impose
the sanction;

(2) the administrative law judge upholds the proposed
sanction from HHSC after the formal hearing; or

(3) the licensee does not request a hearing within 20 days
after receiving the formal hearing notice from HHSC.

49 TexReg 1664 March 15, 2024 Texas Register



(e) Ahearing is governed by Texas Administrative Code, Title
1, Chapter 357, Subchapter I (relating to Hearings Under the Adminis-
trative Procedure Act) and Chapter 110 of this title [Fitle 40; Chapter
91] (relating to Hearings[;] Under the Administrative Procedure Act).

§555.54.  Rule or Statutory Violations.

The Texas Health and Human Services Commission (HHSC) may im-
pose a sanction listed in §555.57 of this subchapter (relating to Sched-
ule of Sanctions) against a licensee on proof of any of the following
grounds:

(1) the licensee willfully or repeatedly violated a provision
of Texas Health and Safety Code, Chapter 242, or a rule in this chapter;

(2) the licensee willfully or repeatedly acted in a manner
inconsistent with the health and safety of the residents of a nursing
facility of which the licensee is a nursing facility administrator (NFA);

(3) the licensee obtained or attempted to obtain a license
through misrepresentation or deceit or by making a material misstate-
ment of fact on a license application;

(4) the licensee's use of alcohol or drugs creates a hazard
to the residents of a facility;

(5) ajudgment of a court of competent jurisdiction finds
that the licensee lacks capacity under the laws of Texas;

[6) the Licensee has been convicted in a court of competent
jurisdiction of a misdemeanor or felony involving moral turpitude;]
(6) [€B] the licensee has been convicted in a court of com-

petent jurisdiction of an offense listed in §555.41(a) [§555-41(e)] of this
chapter (relating to Licensure of Persons with Criminal Backgrounds);

(7) [€8)] the licensee has been negligent or incompetent in
the licensee's duties as an NFA;

(8) [(9)] the licensee had an NFA license revoked in an-
other jurisdiction; or

(9) [E9)] the licensee did not comply with the terms of a
sanction or settlement agreement with HHSC.

$555.55.  Violations of Standards of Conduct.

(a) The Texas Health and Human Services Commission
(HHSC) may impose a sanction listed in §555.57 of this subchapter
(relating to Schedule of Sanctions) against a licensee for violations
of the following nursing facility administrator (NFA) Standards of
Conduct.[:]

(1) A licensee must employ sufficient staff to adequately
meet the needs of nursing facility residents as determined by care out-
comes.

(2) A licensee must ensure that sufficient resources are
present to provide adequate nutrition, medications, and treatments
to nursing facility residents in accordance with physician orders as
determined by care outcomes.

(3) A licensee must promote and protect the rights of nurs-
ing facility residents and ensure that employees, contractors, and others
respect the rights of residents.

(4) A licensee must ensure that nursing facility residents
remain free of chemical and physical restraints unless required by
a physician's order to protect a nursing facility resident's health and
safety.

(5) A licensee must report and direct nursing facility staff
to report to the appropriate government agency any suspected case of
abuse, neglect, or misappropriation of resident property as defined in
§555.2 of this chapter (relating to Definitions).

(6) A licensee must ensure that the nursing facility is phys-
ically maintained in a manner that protects the health and safety of the
residents and the public.

(7) A licensee must notify and direct employees to notify
an appropriate government agency of any suspected cases of criminal
activity as defined by state and federal laws.

(8) A licensee must post in the nursing facility where the
licensee is employed the notice provided by HHSC that gives the ad-
dress and telephone number for reporting complaints against an NFA.
The notice must be posted in a conspicuous place and in clearly legible
type.

(9) A licensee must not knowingly or through negligence
commit, direct, or allow actions that result or could result in inadequate
care, harm, or injury to a nursing facility resident.

(10) A licensee must not knowingly or through negligence
allow a nursing facility employee to harm a nursing facility resident
by coercion, threat, intimidation, solicitation, harassment, theft of per-
sonal property, or cruelty.

(11) A licensee must not knowingly or through negligence
allow or direct an employee to contradict or alter in any manner the
orders of a physician regarding a nursing facility resident's medical or
therapeutic care.

(12) A licensee must not knowingly commit or through
negligence allow another individual to commit an act of abuse, neglect,
or misappropriation of resident property as defined in §555.2 of this
chapter.

(13) A licensee must not permit another individual to use
his or her license or allow a nursing facility to falsely post his or her
license.

(14) A licensee must not advertise or knowingly participate
in the advertisement of nursing facility services in a manner that is
fraudulent, false, deceptive, or misleading in form or content.

(15) A licensee must not knowingly allow, aid, or abet a vi-
olation by another NFA of the Texas Health and Safety Code, Chapter
242, Subchapter I (text of Subchapter I effective until federal determi-
nation of failure to comply with federal regulations), or the agency's
rules adopted under that subchapter and must report such violations to
HHSC.

(16) A licensee must not make or knowingly allow an em-
ployee, contractor, or volunteer to make misrepresentations or fraudu-
lent statements about the operation of a nursing facility.

(17) A licensee must not knowingly allow an employee's,
a contractor's, or another person's action or inaction to result in harass-
ment or intimidation of any person for purposes of coercing that person
to use the services or equipment of a particular health agency or facil-
ity.

(18) A licensee must not falsely bill for goods or services
or allow another person to bill for goods or services other than those
that have actually been delivered.

(19) A licensee must not make or file a false report or allow
an employee, contractor, or volunteer to make or file a report that the
licensee knows to be false.

(20) A licensee must not intentionally fail to file a report or
record required by state or federal law, impede or obstruct such filings,
or induce another person to impede or obstruct such filings.

(21) A licensee must not use or knowingly allow employ-
ees or others to use alcohol, narcotics, or other drugs in a manner that
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interferes with the performance of the licensee's or other person's du-
ties.

(22) A licensee must not knowingly or through negligence
violate any confidentiality provisions prescribed by state or federal law
concerning a nursing facility resident.

(23) A licensee must not interfere with or impede an inves-
tigation by withholding or misrepresenting facts to HHSC representa-
tives, or by using threats or harassment against any person involved or
participating in the investigation.

(24) A licensee must not display a license issued by HHSC
that is reproduced, altered, expired, suspended, or revoked.

(25) A licensee must not, knowingly or through negli-
gence, allow an employee or other individual to mismanage a resident's
personal funds deposited with the nursing facility.

(26) A licensee must not harass or intimidate an employee
or other representative of HHSC, other government agencies, or their
representatives [concerning the administration of the nursing faeility].

(27) A licensee must not offer or give any gift, loan, or
other benefit to a person working for HHSC unless the benefit is offered
or given on account of kinship or a personal relationship independent
of the official status of the person working for HHSC.

(b) Negligence, as referenced in the Standards of Conduct in
subsection (a) of this section, means the failure of a licensee to use such
care as a reasonably prudent and careful licensee would use in similar
circumstances, or failure to act as a reasonably prudent licensee would
in similar circumstances.

§555.56.  Violations by Unlicensed Persons.

(a) A person with an expired license must not engage in activ-
ities that require a license.

(b) A person practicing as a licensed nursing facility adminis-
trator after license expiration:

(1) commits an offense punishable as a Class B misde-
meanor;

(2) is subject to local criminal prosecution; and

(3) may be referred to the Office of Attorney General for
civil penalties not to exceed $1,000 per violation per day for each day
the violation continues.

(c) A licensee whose license expires before an investigation is
complete, may still receive:

(1) a written reprimand; or
(2) an administrative penalty.

(d) Alicensee allowing a license to expire instead of accepting
a proposed license revocation may be, at HHSC's discretion, disquali-
fied from licensure in Texas permanently or for five years.

He) A persen with an expired license must return the license
certificate to the Texas Health and Human Services Commission within
§$555.57.  Schedule of Sanctions.

(a) The Texas Health and Human Services Commission
(HHSC) may impose one or more of the following sanctions against a
licensee for a violation listed in §555.54 of this subchapter (relating to
Rule or Statutory Violations) or §555.55 of this subchapter (relating to
Violations of Standards of Conduct):

(1) license revocation;

(2) license suspension;

(3) denial of application for license renewal;

(4) assessment of an administrative penalty;

(5) written letter of reprimand;

(6) participation in continuing education;

(7) probation;

(8) denial of preceptor's initial or renewal application; or
(9) revocation of preceptor status.

(b) If a sanction is probated, HHSC may require the licensee
to:

(1) report regularly to HHSC on matters that are the basis
of the probation;

(2) limit practice to the areas prescribed by HHSC;

(3) practice under the direct supervision or guidance of a
HHSC certified preceptor, as specified in §555.14 of this chapter (re-
lating to Preceptor Requirements); or

(4) complete prescribed continuing education until the li-
censee attains a degree of skill satisfactory to HHSC in those areas that
are the basis of the probation.

(c) Civil penalties may result from a referral to the Office of
Attorney General not to exceed $1,000 per violation per day for each
day the violation continues.

(d) Administrative penalties may not exceed $1,000 per viola-
tion per day for each day the violation continues.

(e) The amount of the administrative penalty is assessed is
based on:

(1) the seriousness of the violation, including:

(A) the nature, circumstances, extent, and gravity of
prohibited acts; and

(B) the hazard or potential hazard created to the health,
safety, or economic welfare of the public;

(2) economic harm to property or environment;
(3) history of previous violations;

(4) amount necessary to deter future violations;
(5) efforts to correct the violations;

(6) the severity level of the violation:

(A) Level I--$500 to $1,000 for violations that have or
had an adverse impact on nursing facility resident health or safety that
includes serious harm, permanent injury, or death to a nursing facility
resident;

(B) Level 1I--$250 to $500 for violations that have or
had a potential or adverse impact on the health or safety of a nursing
facility resident, but less impact than Level I; or

(C) Level ITI--$250 or less for violations having mini-
mal or no significant impact on nursing facility resident health or safety;
and

(7) any other matter that justice may require.

(f) HHSC may deny, suspend, or revoke a license to practice
in Texas if the licensee fails to meet and comply with all terms of an
HHSC order or settlement agreement, or fails to complete any final
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sanction imposed against the licensee's license, including[;] satisfac-
tory and timely completion of any continuing education requirements,
suspension, probated suspension under a certified preceptor, or timely
payment in full of administrative penalties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400866

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

L4 L4 ¢
CHAPTER 557. MEDICATION AIDES--
PROGRAM REQUIREMENTS

26 TAC §§557.101, 557.103, 557.105, 557.107, 557.109,
557.111, 557.113, 557.115, 557.117, 557.119, 557.121,
557.123, 557.125, 557.127 - 557.129

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to §557.101, concerning Introduction; §557.103, concerning
Requirements for Administering Medications; §557.105, con-
cerning Allowable and Prohibited Practices of a Medication
Aide; §557.107, concerning Training Requirements; Nursing
Graduates; Reciprocity; §557.109, concerning Application
Procedures; §557.111, concerning Examination; §557.113, con-
cerning Determination of Eligibility; §557.115, concerning Permit
Renewal; §557.117, concerning Changes; §557.119, concern-
ing Training Program Requirements; §557.121, concerning
Permitting of Persons with Criminal Backgrounds; §557.123,
concerning Violations, Complaints, and Disciplinary Actions;
§557.125, concerning Requirements for Corrections Medication
Aides; §557.127, concerning Application Processing; §557.128,
concerning Home Health Medication Aides; and §557.129, con-
cerning Alternate Licensing Requirements for Military Service.

BACKGROUND AND PURPOSE

The purpose of the proposal is to implement two bills from the
88th Texas Legislature, Regular Session, 2023. House Bill
(H.B.) 4123 relates to HHSC obtaining criminal history informa-
tion from the Federal Bureau of Investigation (FBI) and Texas
Department of Public Safety for medication aide (MA) appli-
cants. Senate Bill (S.B.) 681 relates to the Texas Occupations
Code, Chapter 53, exemption for HHSC Long-Term Care Reg-
ulation (LTCR)-regulated Medication Aides. This rule project
also proposes revisions related to the Texas Unified Licensure
Information Portal (TULIP), with the purpose of changing from
a paper process to a digital process. This proposal also makes
non-substantive edits to update references in the rules.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §557.101 revises definitions for MA
rules. Paragraph (1) revises the definition of "abuse" to be con-
sistent with the definition in other rule chapters. Paragraph (26)

adds a definition for
ence in the rule.

online portal." HHSC also updated a refer-

The proposed amendment to §557.103 updates references, in-
corporates requirements for home health medication aides that
were previously in other sections, and makes non-substantive
edits to improve readability.

The proposed amendment to §557.105 makes non-substantive
grammar and sentence structure edits, updates references in the
rule, and incorporates requirements for home health medication
aides that were previously in other sections.

The proposed amendment to §557.107 updates references in
the rule, makes grammar and sentence structure edits, incorpo-
rates requirements for home health medication aides that were
previously in other sections, and updates the rule to reflect the
current automated process using TULIP. Additionally, HHSC re-
moved the word "accredited" to include persons who were home-
schooled.

The proposed amendment to §557.109 adds language clarifying
the use of the online portal TULIP and updates references in
the rule. HHSC also removed the word "accredited" to include
persons who were home-schooled.

The proposed amendment to §557.111 updates the rule to reflect
the current automated process using TULIP and makes gram-
mar and sentence structure edits to the rule.

The proposed amendment to §557.113 makes grammar and
sentence structure edits, updates the rule to reflect the current
automated process using TULIP, and updates references in the
rule.

The proposed amendment to §557.115 makes grammar and
sentence structure edits, updates references in the rule, updates
the rule to reflect the current automated process using TULIP,
and incorporates permit renewal requirements for medication
aides that were previously in other sections.

The proposed amendment to §557.117 updates the rule to re-
flect the current automated process using TULIP and clarifies
that a medication aide can request a name change and print a
duplicate license through the online portal.

The proposed amendment to §557.119 implements H.B. 4123
relating to FBI criminal history and S.B. 681 relating to criminal
convictions, updates the rule to reflect the current automated
process using TULIP, makes grammar and sentence structure
edits, and makes non-substantive reference updates.

The proposed amendment to §557.121 implements H.B. 4123
relating to FBI criminal history and updates references in the rule.

The proposed amendment to §557.123 makes grammar and
sentence structure edits and updates references in the rule.

The proposed amendment to §557.125 updates the rule to reflect
the current automated process using TULIP, makes grammar
and sentence structure edits, and updates references in the rule.

The proposed amendment to §557.127 updates the rule to re-
flect the current automated process using TULIP and updates
references in the rule.

The proposed amendment to §557.128 repeals redundant re-
quirements and makes other revisions necessary to clarify that
home health medication aides must meet medication aide re-
quirements.
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The proposed amendment to §557.129 updates references in
the rule, makes grammar and sentence structure edits, updates
the rule to reflect the current automated process using TULIP,
and adds language clarifying that a military spouse with an active
medication aide permit can print duplicate licenses and make
name changes though the online portal.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create new regulations;
(6) the proposed rules will expand existing rules;

(7) the proposed regulations will not change the number of indi-
viduals subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will not be an adverse
economic effect on small businesses, micro-businesses, or rural
communities.

Criminal background history (specifically, fingerprinting require-
ments) proposed secondary to H.B. 4123 will not increase the
cost for medication aides (MAs). While H.B. 4123 applies to
MAs, Chapter 557 already requires MA applicant fingerprinting
(in Texas Health and Safety Code §242.608), so there will be no
additional cost for MA applicants.

HHSC is unable to estimate the number of small businesses,
micro-businesses, or rural communities subject to the proposed
rules. The projected economic impact for a small business, mi-
cro-business, or rural community is the cost to comply.

HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses, micro-busi-
nesses, or rural communities would not be consistent with en-
suring the health and safety of nursing facility residents.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; and are necessary
to implement legislation that does not specifically state that
§2001.0045 applies to the rules.

PUBLIC BENEFIT AND COSTS

Michelle Dionne-Vahalik, Associate = Commissioner for
Long-Term Care Regulation, has determined that for each year
of the first five years the rules are in effect, the public benefit
will be protecting nursing facility residents through HHSC's
ability to obtain criminal history information from the FBI and
Texas Department of Public Safety for MA applicants. This will
improve the screening process to prohibit employing certain
individuals with a criminal conviction that is a bar to employment
but may have occurred in another state and align the criminal
convictions used to determine bars to licensure, certification, or
permitting with the convictions used to determine nursing facility
employability for a LTCR-regulated MA.

Trey Wood has also determined that for each year of the first five
years the rules will be in effect, enforcing or administering the
rules does not have foreseeable implications relating to costs or
revenues of state or local governments.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rachael
Holden and Sandra Wiegand, Program Specialists, by email to
HHSCLTCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be emailed before midnight on the last day of the
comment period. If the last day to submit comments falls on a
holiday, comments must be emailed before midnight on the fol-
lowing business day to be accepted. When emailing comments,
please indicate "Comments on Proposed Rule 23R071" in the
subject line.

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medicaid
program; Texas Human Resources Code §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program; and Texas Health
and Safety Code §142.023 and §242.608, which provide that
the Executive Commissioner of HHSC shall adopt rules to estab-
lish standards for the permitting medication aides and for training
programs, as well as the acts and practices allowed or prohibited
to medication aides.

The amendments implement Texas Government Code
§8411.1161, 531.0055, and 531.021; Texas Human Resources
Code §32.021; and Texas Health and Safety Code §§142.023,

242.608, and 242.6111.
§$557.101.  Introduction.

(a) Purpose. The purpose of this chapter is to implement the
provisions of the:
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(1) Texas Health and Safety Code, Chapter 242, Subchap-
ter N, concerning the administration of medications to facility resi-
dents;

(2) Texas Health and Safety Code, Chapter 142, Subchap-
ter B, concerning the administration of medication by a home and com-
munity support services agency; and

(3) Texas Human Resource Code §161.083, concerning the
administration of medication to an inmate in a correctional facility.

(b) Corrections medication aide permit requirements. Section
557.125 of this chapter (relating to Requirements for Corrections Med-
ication Aides) applies to a corrections medication aide or an applicant
for a corrections medication aide permit.

(c) Definitions. The following words and terms, when used in
this chapter, have the following meanings, unless the context clearly
indicates otherwise.

(1) Abuse--Negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or punishment with resulting phys-
ical or emotional harm or pain to a resident; or sexual abuse, including
involuntary or nonconsensual sexual conduct that would constitute an
offense under Texas Penal Code §21.08 (relating to Indecent Exposure)
or Texas Penal Code, Chapter 22 (relating to Assaultive Offenses), sex-
ual harassment, sexual coercion, or sexual assault [Fhe willful inflie-
tion of injury. X ; intimidation, of s}
with resulting physical harm, pain, or mental anguish].

(2) Active duty--Current full-time military service in the
armed forces of the United States or as a member of the Texas military
forces, as defined in Texas Government Code §437.001, or similar mil-
itary service of another state.

(3) Armed forces of the United States--The Army, Navy,
Air Force, Coast Guard, Space Force, or Marine Corps of the United
States, including reserve units of those military branches.

(4) BON--Texas Board of Nursing.

(5) Classroom instruction and training--Teaching curricu-
lum components through in-person instruction taught in a physical
classroom location, which may include skills practice, or through
online instruction taught in a virtual classroom location.

(6) Client--An individual receiving home health, hospice,
or personal assistance services from a HCSSA.

(7) Clinical experience--Teaching hands-on care of resi-
dents in a nursing facility under the required level of supervision of a
licensed nurse, which may include skills practice prior to performing
the skills through hands-on care of a resident. The clinical experience
provides the opportunity for a trainee to learn to apply the classroom
instruction and training to the care of residents with the assistance and
required level of supervision of the instructor.

(8) Correctional facility--a facility operated by or under
contract with the Texas Department of Criminal Justice.

(9) Day--Any day, including a Saturday, a Sunday, and a
holiday.

(10) EMR--Employee misconduct registry. The registry
maintained by HHSC in accordance with Texas Health and Safety
Code, Chapter 253, to record findings of reportable conduct by certain
unlicensed employees.

(11) Examination--A written competency evaluation for
medication aides administered by HHSC.

(12) Facility--An institution licensed under Texas Health
and Safety Code, Chapter 242; a state supported living center as de-
fined in Texas Health and Safety Code §531.002(19); a licensed inter-
mediate care facility for an individual with an intellectual disability or
related condition as defined in the Texas Health and Safety Code Chap-
ter 252; an intermediate care facility for an individual with an intellec-
tual disability or related condition operated by a community center as
described in Texas Health and Safety Code, Chapter 534; or an assisted
living facility licensed under Texas Health and Safety Code, Chapter
247.

(13) HCSSA--A home and community support services
agency licensed under Texas Health and Safety Code, Chapter 142
and Chapter 558 of this title (relating to Licensing Standards for Home
and Community Support Services Agencies).

(14) HHSC--The Texas Health and Human Services Com-
mission.

(15) Licensed nurse--A licensed vocational nurse or an RN.

(16) LVN--Licensed vocational nurse. A person licensed
by the BON, or who holds a license from another state recognized by
the BON, to practice vocational nursing in Texas.

(17) Medication aide--A person who is issued a permit by
HHSC under Texas Health and Safety Code Chapter 242, Subchap-
ter N, Texas Human Resources Code, Chapter 161, Subchapter D, and
Texas Health and Safety Code, Chapter 142, Subchapter B to adminis-
ter medications to facility residents, correctional facility inmates, or to
persons served by home and community support services agencies.

(18) Military service member--A person who is on active
duty.

(19) Military spouse--A person who is married to a military
service member.

(20) Military veteran--A person who has served on active
duty and who was discharged or released from active duty.

(21) Misappropriation of resident property--The deliberate
misplacement, exploitation, or wrongful temporary or permanent use
of a resident's belongings or money without the resident's consent.

(22) NAR--Nurse aide registry. A state listing of nurse
aides maintained by HHSC in accordance with Texas Health and Safety
Code, Chapter 250 that indicates if a nurse aide has active status, re-
voked status, or is unemployable based on a finding of having commit-
ted an act of abuse, neglect or misappropriation of resident property.

(23) Neglect--The failure to provide goods and services
necessary to avoid physical harm, mental anguish, or mental illness.

(24) Non-licensed direct care staff--Employees of facilities
other than Medicare-skilled nursing facilities or Medicaid nursing fa-
cilities who are primarily involved in the delivery of services to assist
with residents' activities of daily living or active treatment programs.

(25) Nurse aide--An individual who has completed a nurse
aide training and competency evaluation program (NATCEP) approved
by HHSC as meeting the requirements of 42 Code of Federal Regula-
tions (CFR) §§483.150 [§§483-15] - 483.154, or has been determined
competent as provided in 42 CFR §483.150(a) and (b), and is listed as
certified on the HHSC nurse aide registry.

(26) Online portal--The Texas Unified Licensure Informa-
tion Portal (TULIP), through which licensing application activities are
completed.

(27) [€26)] PRN medication--Pro re nata medication. Med-
ication administered as the occasion arises or as needed.

PROPOSED RULES March 15,2024 49 TexReg 1669



(28) [2D] Registered pharmacist--An individual currently
licensed by the Texas Board of Pharmacy to practice pharmacy.

(29) [28] RN--Registered nurse. A person who is
licensed by the BON, or who holds a license from another state
recognized by the BON, to practice professional nursing in Texas.

(30) [29] TDCIJ--Texas Department of Criminal Justice.

(1) [B®)] Training program--A program approved by
HHSC to instruct individuals to act as medication aides.

§$557.103.  Requirements for Administering Medications.

(a) General. A person may not administer medication to a res-
ident in a facility, an inmate in a correctional facility, or a client receiv-
ing home health services [er a correctional facility] unless the person:

(1) holds a current license under state law which authorizes
the licensee to administer medication; or

(2) [if administering medication in a faeility;] holds a cur-
rent permit issued under this chapter [Texas Health and Safety Code;
Chapter 242; Subchapter N; or if administering medication in a corree-
tional facility, holds a eurrent permit issued under Texas Human Re-
sources Code §161-083 or Texas Health and Safety Code; Chapter 242;
Subehapter N| and acts under the authority of a person who holds a cur-
rent license under state law which authorizes the licensee to administer
medication.

(b) Supervision and applicable law and rules. A medication
aide must function under the direct supervision of a licensed nurse on
duty or on call by the facility, [er] correctional facility, or home health
agency using the medication aide. A medication aide must:

(1) function in accordance with applicable law and rules
relating to administration of medication and operation of a facility, [er
a] correctional facility, or home health agency; and

(2) comply with HHSC rules applicable to personnel used
in a facility or for a home health agency, or TDCJ rules applicable to
personnel in a correctional facility.

(¢) Governmental employees. Governmental employees may
receive a permit to administer medications under this chapter as autho-
rized by Texas Health and Safety Code §242.610(f) or Texas Human
Resources Code §161.083:

(1) state [State] supported living center employees and
employees of an intermediate care facility for persons with an intellec-
tual disability operated by a community center established under Texas
Health and Safety Code, Chapter 534 must comply with subsection (b)
of this section and [§]§557.105 of this chapter (relating to Allowable
and Prohibited Practices of a Medication Aide); [;] §557.107 of
this chapter (relating to Training Requirements; Nursing Graduates;
Reciprocity); [;] §557.109 of this chapter (relating to Application
Procedures); [5] §557.111 of this chapter (relating to Examination);|[;]
§557.113 of this chapter (relating to Determination of Eligibility); [;]
§557.115 of this chapter (relating to Permit Renewal);[;] §557.117
of this chapter (relating to Changes); [;] §557.119 of this chapter
(relating to Training Program Requirements); [5] §557.121 of this
chapter (relating to Permitting of Persons with Criminal Backgrounds;
] and §557.123 of this chapter (relatlng to [AHewable and Prehlb}ted

and] Violations, Complaints, and Disciplinary Actions).

(2) correctional [Cerrectional] facility employees and em-
ployees of medical services contractors for a correctional facility who

administer medication as medication aides must comply with §557.125
of this chapter (relating to Requirements for Corrections Medication
Aides).

(3) home health employees who administer medication as
medication aides must comply with §557.128 of this chapter (relating
to Home Health Medication Aides).

(d) medication [Medieation] aides in nursing facilities. Per-
sons employed as medication aides in a Medicare skilled nursing facil-
ity or a Medicaid nursing facility must comply with the requirements
relating to nurse aides as set forth in United States Code, Part 42[;]
§13961(b)(5) and Chapter 556 of this title (relating to Nurse Aides).

(e) Exemptions.

(1) A person may administer medication to a resident in a
facility without the license or permit as required in subsection (a) of
this section, if the person is:

(A) agraduate nurse holding a temporary permit issued
by the BON;

(B) astudent enrolled in an accredited school of nursing
or program for the education of registered nurses who is administering
medications as part of the student's clinical experience;

(C) a graduate vocational nurse holding a temporary
permit issued by the BON;

(D) a student enrolled in an accredited school of voca-
tional nursing or program for the education of vocational nurses who is
administering medications as part of the student's clinical experience;
or

(E) atrainee in a medication aide training program ap-
proved by HHSC under this chapter who is administering medications
as part of the trainee's clinical experience.

(2) A student described in paragraph (1)(B), (D), or (E) of
this subsection may administer medication only as part of the student's
clinical experience.

(3) A person described in paragraph (1) of this subsection
must act under the supervision of an individual as set forth in applicable
law and rules.

§557.105.  Allowable and Prohibited Practices of a Medication Aide.

(a) A medication aide permitted under this chapter [Fexas
Health and Safety Code; Chapter 242; Subchapter N; may]:

(1) must observe and report to the facility's or home health
agency's [eharge] licensed nurse on duty or on call any reactions or
[and] side effects to medication shown by a resident or client, and doc-
ument such side effects to the medication in the resident's or client's
clinical or equivalent record;

(2) must take and record vital signs before the administra-
tion of medication that could affect or change [the] vital signs;

(3) may administer regularly prescribed medication to a
resident or client if the medication aide:

(A) is trained to administer the medication;

(B) personally prepares the medication or sets up the
medication to be administered [from a unit dose paek]; and

(C) documents the administration of the medication in
the resident's or client's clinical or equivalent record;

(4) may administer oxygen per nasal cannula or a non-seal-
ing mask only in an emergency, after which the medication aide must
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verbally notify the licensed nurse on duty or on call and appropriately
document the action and notification;

(5) may apply specifically ordered ophthalmic, otic, nasal,
vaginal, and rectal medication unless prohibited by subsection (b)(10)
of this section;

(6) may administer medications only from the manufac-
turer's original container or the original container in which the med-
ication had been dispensed and labeled by the pharmacy with all infor-
mation mandated by the Texas State Board of Pharmacy;

(7) [€6)] may administer previously ordered PRN medica-
tion, if:

(A) the facility's or home health agency's licensed nurse
on duty or on call authorizes the medication;

(B) the medication aide documents in the resident's or
client's records the symptoms indicating the need for the medication
and the time the symptoms occurred;

(C) the medication aide documents in the resident's or
client's records that the facility's or home health agency's licensed nurse
on duty or on call was contacted, symptoms were described, and the li-
censed nurse granted permission to administer the medication, includ-
ing the time of contact;

(D) the medication aide obtains authorization to admin-
ister the medication from the facility's or home health agency's licensed
nurse on duty or on call each time the symptoms occur; [anéd]

(E) except as required by subparagraph (F) of this para-
graph, the medication aide ensures that the resident's or client's record
is co-signed by the licensed nurse who provided [gave] authorization
by the end of the nurse's shift or, if the nurse was on call, by the end of
the nurse's next on duty shift; and

(F) must, if a home health medication aide, ensure that
the client's clinical record is co-signed by the RN who provided au-
thorization within seven days after the notes are incorporated into the
clinical record;

(8) [(H] may measure a prescribed amount of a liquid med-
ication to be administered to a resident or client;

(9) [€8)] may break a tablet to be administered to a resident
or client, if:

(A) the resident's or client's medication card or its

equivalent accurately documents how the tablet must be broken before
administration; and

(B) the licensed nurse on duty or on call has calculated
the dosage;

(10) [€9)] may crush medication, if [the medication aide]:

(A) authorization has been given in the original physi-
cian's order or the medication aide obtains authorization to crush the
medication from the licensed nurse on duty or on call; and

(B) the medication aide documents the authorization on
the resident or client's[resident's] medication card or its equivalent; and

(11) [E€4®)] may, except as prohibited by subsection (d) of
this section, electronically order a refill of medication from a pharmacy,
if the refill request is signed by the licensed nurse on duty or on call.

(b) A medication aide permitted under this chapter [Fexas
Health and Safety Code; Chapter 242; Subehapter N;] may not:

(1) administer medication by the injection route including

the:

(A) intramuscular route;
(B) intravenous route;

(C) subcutaneous route;
(D) intradermal route; and
(E) hypodermoclysis route;

(2) administer medication used for intermittent positive
pressure breathing treatments or any form of medication inhalation
treatments;

(3) administer previously ordered PRN medication, except
in accordance with subsection (2)(7) [€a)}(6)] of this section;

(4) administer medication that, according to the resident's
or client's clinical records, has not been previously administered to the
resident or client;

(5) calculate resident's or client's medication doses for ad-
ministration;

(6) crush medication, except in accordance with subsection

(2)(10) [€a}9)] of this section;

(7) administer medications or feedings by way of a tube in-
serted in a cavity of the body, except as specified for home health med-
ication aides in §558.404(h) of this title (relating to Standards Specific
to Agencies Licensed to Provide Personal Assistance Services);

(8) receive or assume responsibility for reducing to writing
a verbal or telephone order from a healthcare professional including a
physician, dentist, podiatrist or advanced practice nurse;

(9) order a resident's or client's [resident's] medications
from a pharmacy, except in accordance with subsection (a)(11)

[@0)] of this section;

(10) apply topical medications that involve the treatment
of skin that is broken or blistered or when a specified aseptic technique
is ordered by the attending physician;

(11) steal, divert, or otherwise misuse medication;

(12) violate any provision of the Texas Health and Safety
Code, Texas Human Resources Code, or this chapter;

(13) fraudulently procure or attempt to procure a permit;

(14) neglect to administer appropriate medications, as pre-
scribed, in a responsible manner; or

(15) administer medications if the person is unable to do
so with reasonable skill and safety to residents or clients by reason of
drunkenness or excessive use of drugs, narcotics, chemicals, or any
other type of material.

(c) Ifapractice is not described in subsection (a) of this section
the practice is prohibited for a medication aide permitted under this

chapter [Texas Health and Safety Code; Chapter 242; Subechapter NJ.

(d) A home health medication aide may not order a client's
medication from a pharmacy.

§557.107.

Training Requirements; Nursing Graduates; Reciprocity.

(a) Eachapplicant for a permit issued under this chapter [Fexas
Health and Safety Cede; Chapter 242; Subehapter N;] must complete

a training program unless the applicant meets the requirements of sub-
section (c) or (e) of this section.

(b) Before submitting an application for a permit under this
chapter [Texas Health and Safety Code, Chapter 242, Subchapter N,

an applicant must:
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(1) be able to read, write, speak, and understand English;
(2) be at least 18 years of age;

(3) be free of communicable diseases and in suitable phys-
ical and emotional health to safely administer medications;

(4) Dbe a[graduate of an aceredited] high school graduate or
have proof of successfully passing a general educational development
test;

(5) if a home health medication aide, have satisfactorily
completed a home health aide training and competency evaluation pro-
gram or a competency evaluation program under §558.701 of this title
(relating to Home Health Aides);

(6) [€(5)] be employed in a facility or home health agency,
as a nurse aide or nonlicensed direct care staff person on the first official
day of the [an] applicant's medication aide training program; [and)]

(7) [€6)] have been employed:

(A) asanurse aide in a Medicare-skilled nursing facility
or a Medicaid nursing facility; or

(B) ina facility or by a home health agency, for 90 days
as a nonlicensed direct care staff person during the 12-month period
before the first official day of the applicant's medication aide training
program;

(8) [€H]not have a criminal history that HHSC determines
is a basis for denying the permit under §557.121 of this chapter (relating
to Permitting of Persons with Criminal Backgrounds);

(9) [€8)] not be listed as unemployable on the EMR; and

(10) [(9] not be listed with a revoked or suspended status
on the NAR.

(c) A person who is attending or has attended an accredited
school of nursing and who does not hold a license to practice profes-
sional or vocational nursing meets the training requirement for issuance
of a permit under this chapter [Texas Health and Safety Code; Chapter
242; Subehapter N;] if the person:

(1) attended the nursing school no earlier than January 1
of the year immediately preceding the year of application for a permit
under this chapter;

(2) successfully completed courses at the nursing school
that covered the [eever] HHSC curriculum for a medication aide train-
ing program;

(3) submits a statement, with the application for a permit
and combined permit application and examination fee as provided in
§557.109 of this chapter (relating to Application Procedures), on the
form provided by HHSC, signed by the nursing school's administrator
or other authorized individual, certifying that the person completed the
courses specified in paragraph (2) of this subsection; and

(4) complies with subsection (e)(5) and (6) of this section.

(d) The administrator or other authorized individual referred to
in subsection (c)(3) of this section is responsible for determining that
the nursing school courses cover HHSC curriculum.

(e) A person who is a graduate of an accredited school of nurs-
ing and who does not hold a license to practice professional or voca-
tional nursing meets the training requirement for issuance of a permit
under this chapter if [Fexas Health and Safety Cede; Chapter 242; Sub-
chapter N; provided] the date of graduation from the nursing school was
no earlier than January 1 of the year immediately preceding the year of
application for a permit under this chapter.

(1) The applicant [graduate] must submit an official appli-
cation form to HHSC through the online portal. The applicant must

meet the requirements of subsection (b)(1) - (4), (8), and (9) [{b}H -
4); (1) and (8)] of this section.
(2) The application must be accompanied by the combined

permit application and examination fee as set out in §557.109(c) of this
chapter.

(3) The applicant must include an official transcript docu-
menting graduation from an accredited school of nursing.

(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and the HHSC open book
examination.

(5) The applicant must complete the open book examina-
tion and return it to HHSC via email by the date given in the examina-
tion notice.

(6) The applicant must complete the HHSC written exami-
nation. HHSC denies the application of an applicant who fails [failing]
to schedule and take the written examination by the date given in the
examination notice.

(7) The [An] open-book or written examination may not be
retaken if the applicant fails the examination.

(8) Upon successful completion of the open-book and writ-
ten [twe] examinations, HHSC evaluates all application documents
submitted by the applicant.

(9) HHSC notifies the applicant [in writing] of the exami-
nation results through the online portal.

(f) A person who holds a valid license, registration, certificate,
or permit as a medication aide issued by another state whose minimum
standards or requirements are substantially equivalent to or exceed the
requirements of this chapter that is [Fexas Health and Safety Ceode;

Chapter 242; Subehapter N;] in effect at the time of application, may
request a waiver of the training program requirement as follows:

(1) The applicant must submit an official application form
to HHSC through the online portal. The applicant must meet the re-

quirements of subsection (b)(1) - (4), (8), and (9) [(BX D - (4); (D; and
€8)] of this section.

(2) The application must be accompanied by the combined
permit application and examination fee required in §557.109(c) of this
chapter.

(3) The application must include a current copy of the rules
of the other state governing its licensing and regulation of medication
aides, a copy of the legal authority (law, act, code, or other) for the
state's licensing program, and a certified copy of the license or certifi-
cate for which the reciprocal permit is requested.

(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and the HHSC open book
examination.

(5) HHSC may contact the issuing agency to verify the ap-
plicant's status with the agency.

(6) The applicant must complete the HHSC open-book ex-
amination and return it to HHSC via email by the date given in the
examination notice.

(7) The applicant must complete the HHSC written exam-
ination. The site of the examination is determined by HHSC. HHSC
denies the application of an applicant failing to schedule and take the
examination by the date given in the examination notice.
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(8) An open-book or written examination may not be re-
taken if the applicant fails the examination.

(9) Upon successful completion of the two examinations,
HHSC evaluates all application documents submitted by the applicant.

(10) HHSC notifies the applicant [in writing] of the exam-
ination results through the online portal.

§$557.109.  Application Procedures.

(a) An applicant for a permit under this chapter [Fexas Health
and Safety Code; Chapter 242, Subehapter N], who complies with
§557.107(a) of this chapter (relating to Training Requirements; Nurs-
ing Graduates; Reciprocity) must, no later than 20 days after enrollment
in a training program:

(1) complete an application through the online portal, in-
cluding submitting the following materials:

(A) the general statement enrollment form, which must
contain:

(i) specific information regarding the applicant's
personal data, certain misdemeanor and felony convictions, work
experience, education, and training;

(ii) a statement that the applicant has met all the re-
quirements in §557.107(b) of this chapter before the start of the pro-
gram;

(iii) a statement that the applicant understands that
application fees submitted in the permit process are nonrefundable;

(iv) astatement that the applicant understands mate-
rials submitted in the application process are nonreturnable;

(v) astatement that the applicant understands that it
is a misdemeanor to falsify any information submitted to HHSC; and

(vi) the applicant's signature through the online por-
tal [; which has been dated and netarized]; and

(B) upload through the online portal a certified copy or
anotarized photocopy of the applicant's unaltered, original, high school
diploma or transcript or the written results of a general educational
development (GED) test demonstrating that the applicant passed the
GED test, unless the applicant is applying under §557.107(e) of this
chapter;

(2) submit the application to HHSC through the online por-

tal; and

(3) submit the applicant's fingerprints to the Texas De-
partment of Public Safety for a Federal Bureau of Investigation

[Investigations] criminal background check.

(b) HHSC considers an application under subsection (a) of this
section as officially submitted when HHSC receives the permit appli-
cation and examination fee through the online portal.

(c) An applicant must pay the combined permit and examina-
tion fees through the online portal [by eashiet's cheek or money order
made payable to the Health and Human Serviees Commission; or by
other HHSC-approved payment methods]. All fees are nonrefundable,
except as provided by Texas Government Code, Chapter 2005.

(1) The fee schedule is as follows:

(A) combined permit application and examination fee-
-$25;

(B) renewal fee--$15;

(C) late renewal fees for permit renewals made after the
permit expires:

(i) $22.50 for an expired permit renewed from one
to 90 days after expiration;

(ii)  $30 for an expired permit renewed from 91 days
to one year after expiration; and

(iii)  $30 for a former medication aide who meets the
criteria in §557.115(c)(5) of this chapter (relating to Permit Renewal).
[5 and]

(D) permit replacement fee--$5.]

(2) Aninitial or a renewal application is considered incom-
plete until the fee has been received and cleared through the appropriate
financial institution.

(3) The fee schedule that applies to a [the] correctional
medication aide is in §557.125 of this chapter (relating to Require-
ments for Corrections Medication Aides), and the fee schedule that
applies to a [the] home health medication aide is in subsection (c)
of this section [§5571428 of this chapter (relating to Home Health
Medication Aides)].

(d) HHSC reviews high school diploma or GED documenta-
tion submitted by the applicant [verifies the acereditation of the high
school that issued the diploma or transeript; or the testing serviee or
this seetion]. If HHSC determines additional information is required
[is unable to verify the acereditation status of the school; testing ser-
viee; or program|, and HHSC requests additional documentation from
the applicant [te verify the acereditation status], the applicant must pro-
vide the documentation to HHSC through the online portal.

(¢) HHSC sends a notice through the online portal listing the
additional materials required to an applicant who does not submit a
complete application. An applicant must submit a complete application
by the date of HHSC final exam.

(f) HHSC sends notice of HHSC application approval or de-
ficiency to an applicant through the online portal in accordance with
§557.121 of this chapter (relating to Permitting of Persons with Crim-
inal Backgrounds) or §557.127 of this chapter (relating to Application
Processing).

$557.111.  Examination.
(a) HHSC gives a written examination to each applicant at a
site determined by HHSC.

(1) The applicant must meet the requirements of §557.107
of this chapter (relating to Training Requirements; Nursing Graduates;
Reciprocity) and §557.109 of this chapter (relating to Application Pro-
cedures) before taking the written examination.

(2) The applicant is tested on the subjects taught in the
training program curricula and clinical experience. The examination
covers an applicant's knowledge of accurate and safe drug therapy that
will be administered to a facility's residents or home health agency's
clients.

(3) The examination must be given after the applicant has
successfully completed the training program or met the requirements
of §557.107(c) - (e) of this chapter [(relating to Training Requirements;
Nursing Graduates; Reetproeity)].

(4) An applicant with a disability, including an applicant

with dyslexia as defined in Texas Education Code §51.970 (relating
to Instructional Material for Blind and Visually Impaired Students and
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Students with Dyslexia), may request a reasonable accommodation for
the examination under the Americans with Disabilities Act.

{5 Staff of a training program must netify HHSC at least
four weeks prior to its requested examination date-}

(5) [€6)] HHSC determines the passing grade on the exam-
ination.

(6) [€H] If HHSC grades or reviews the examination,
HHSC notifies the applicant of the results of the examination not later
than the 30th day after the date the applicant took the examination
through the online portal.

(7) [€8)] If a testing service grades or reviews the examina-
tion:

(A) HHSC notifies the applicant of the results of the ex-
amination through the online portal not later than the 14th day after the
date HHSC receives the results from the testing service; and

(B) if notice of the examination results will be delayed
for longer than 90 days after the examination date, HHSC notifies the
applicant via email of the reasons for the delay before the 90th day.

(8) [99] HHSC may require a testing service to notify an
applicant of the results of the applicant's examination.

(9) [(49)] HHSC notifies in writing an applicant who fails
the examination through the online portal.

(A) HHSC may give an applicant under §557.107(a) of
this chapter one subsequent examination, without additional payment
of a fee, upon the applicant's [writtern] request to HHSC through the
online portal.

(B) The [A] subsequent examination must be com-
pleted by the date given in the failure notification. The site of the
examination is determined by HHSC.

(C) HHSC gives no further examinations if the student
fails the subsequent examination, unless the student enrolls in and suc-
cessfully completes another training program.

(D) Ifrequested in writing by an applicant who fails the
examination, HHSC furnishes the applicant with an analysis of the ap-
plicant's performance on the examination.

(b) An applicant who is unable to attend the applicant's sched-
uled examination due to unforeseen circumstances may be given an
examination at another time without payment of an additional fee upon
the applicant's written request to HHSC via email. The examination
must be completed within 45 days from the date of the originally sched-
uled examination. The rescheduled examination is [must be] at a site
determined by HHSC.

(c) An applicant whose application for a permit is [must be]
denied under §557.113 of this chapter (relating to Determination of
Eligibility) is ineligible to take the examination.

§$557.113.  Determination of Eligibility.
(a) HHSC approves or denies each application for a permit.

(b) HHSC provides notices [Netieces] of application approval,
denial, or deficiency [must be] in accordance with §557.127 of this
chapter (relating to Application Processing).

(c) HHSC denies an application for a permit if the applicant
[persen]:

(1) does not meet the requirements in §557.107 of this
chapter (relating to Training Requirements; Nursing Graduates;

Reciprocity) or §557.125 of this chapter (relating to Requirements for
Corrections Medication Aides);

(2) fails to pass the examination prescribed by HHSC, as
referenced in §557.111 of this chapter (relating to Examination), or

developed by TDCJ, as referenced in §557.125(h) [§557125¢g}] of this
chapter;

(3) fails or refuses to properly complete or submit an ap-
plication form or fee through the online portal, or deliberately submits
false information on any form or document required by HHSC;

(4) violates or conspires to violate [the] Texas Health and
Safety Code, Chapter 242, Subchapter N, Texas Human Resources
Code §161.083, or any provision of this chapter;

(5) has a criminal history that HHSC determines is a basis
for denying the permit under §557.121 of this chapter (relating to Per-
mitting of Persons with Criminal Backgrounds);

(6) is listed with a revoked or suspended status on the
HHSC NAR; or

(7) is listed as unemployable on the EMR.

(d) If, after review, HHSC determines that the application
should be denied, HHSC gives the applicant written notice of the
reason for the proposed decision and of the opportunity for a formal
hearing in accordance with §557.123(c)(3) of this chapter (relating to
Violations, Complaints, and Disciplinary Actions).

§$557.115.  Permit Renewal.
(a) General.

(1) An [When issaed; an] initial permit is valid for 12
months from the date of issue.

(2) A medication aide must renew his or her [the] permit
annually.

(3) Each medication aide is responsible for renewing the
permit before the expiration date. Failure to receive notification from
HHSC before the expiration date of the permit does not excuse a [the]
medication aide's failure to file for timely renewal.

(4) [A medication aide must complete a seven hour contin-
uing edueation program approved by HHSC before expiration of the
permit in order to renew the permit:] Continuing education hours are
not required for the first renewal. However, after [After] a permit is
renewed for the first time, a [the] medication aide must complete a
seven-hour continuing education program approved by HHSC annu-
ally before expiration of his or her permit to renew the permit for each
additional year [must earn approved eontinuing eduecation hours to have
the permit renewed again|.

(5) HHSC denies renewal of the permit of a medication
aide who:

(A) is in violation of Texas Health and Safety Code,
Chapter 242, Subchapter N, Texas Human Resources Code §161.083,
or this chapter at the time of application for renewal;

(B) hasaconviction of a criminal offense listed in Texas

Health and Safety Code §250.006(a) or (c) [§256-006(a)], or a con-

viction of a criminal offense listed in Texas Health and Safety Code
§250.006(b) within five years before the date HHSC receives the re-
newal application;

(C) is listed as unemployable on the EMR; or

(D) is listed with a revoked or suspended status on the
NAR. [; o]
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HE) is in default on a guaranteed student loan as de-
seribed in Texas Education Code §57.4911
(6) A person whose permit has expired may not engage in
activities that require a permit until the permit has been renewed.

(b) Permit renewal procedures.

(1) After receiving proof of the successful completion of
the seven hour continuing education requirement, HHSC sends notice
of the [expiration date of the permit; the] amount of the renewal fee due,
and a renewal form to the medication aide through the online portal
[physieal or email address listed in HHSC records].

(2) The renewal form located in the online portal, which
includes the contact information and preferred mailing address of the
medication aide.

(3) Medication aides are [will be] required to submit finger-
prints to the Texas Department of Public Safety for a Federal Bureau

of Investigation [Investigations] criminal background check, if not sub-
mitted previously.

(4) HHSC issues a renewal permit to a medication aide who
meets all requirements for renewal, including payment of the renewal
fee.

(c) Late renewal procedures.

(1) If a medication aide submits a renewal application to
HHSC through the online portal that is late or incomplete, HHSC
assesses the appropriate late fee described in §557.109(c)(1)(C) of
this chapter (relating to Application Procedures). HHSC uses the
submission [pestmark| date in the online portal to determine if a
renewal application is late. [If there is no pestmark or the postmark is
not legible; HHSC uses the date the renewal application was received
and recorded by the HHSC Medication Aide Program to determine if
the renewal application is late:]

(2) A person whose permit has been expired for less than
one year may renew the permit through the online portal by submitting
to HHSC:

(A) the permit renewal form;
(B) all accrued renewal fees;

(C) proof of having earned, during the expired period,
seven hours in an approved continuing education program for each
year, or part of a year, since the permit expired; and

(D) proofofhaving earned, before expiration of the per-
mit, seven hours in an approved continuing education program as re-
quired by subsection (a)(4) of this section.

(3) A person whose permit has been expired for 90 days
or less must pay HHSC the late renewal fee provided [stated] in
§557.109(c)(1)(C)(i) of this chapter (relating to Application Pro-
cedures) or §557.125(g)(3)(A) [§557125(DB)A)] of this chapter

(relating to Requirements for Corrections Medication Aides).

(4) A person whose permit has been expired for more
than 90 days but less than one year must pay HHSC the late re-
newal fee stated in §557.109(c)(1)(C)(ii)) or §557.125(g)(3)(B)
[§557125(H3)B)] of this chapter.

(5) A person who previously held a permit in Texas issued
under this chapter [Texas Health and Safety Cede; Chapter 242;
Subehapter N;] may obtain a new permit without reexamination if
the person holds a [faeility] medication aide permit from another
state, practiced in that state for at least the two years preceding the

application date, and pays to HHSC the late renewal fee stated in
§557.109(c)(1)(C)(iii) of this chapter.

(6) HHSC denies late renewal of the permit if a permit
holder:

(A) 1is in violation of Texas Health and Safety Code,
Chapter 242, Subchapter N, Texas Human Resources Code §161.083,
or this chapter on the date HHSC receives the application for late re-
newal,

(B) hasaconviction of a criminal offense listed in Texas
Health and Safety Code §250. 006§a[ or (c) [§250-006(a)], or a con-
viction of a criminal offense listed in Texas Health and Safety Code
§250.006(b) within five years before the date HHSC receives the ap-
plication for late renewal;

(C) is listed as unemployable on the EMR; or

(D) is listed with a revoked or suspended status on the
NAR. [; or]

HE) is in default on a guaranteed student loan as de-
seribed in Texas Education Code §57.4911
(d) A person whose permit has been expired for one year or
more may not renew the permit. To obtain a new permit, the person
must apply for a permit in accordance with §557.109 of this chapter
(relating to Application Procedures) and in §557.111 of this chapter
(relating to Examination).

§$557.117.  Changes.

(a) A medication aide must notify HHSC through the online
portal within 30 days after changing the medication aide's required con-
tact information, including name, preferred mailing address, or email
address. The medication aide can request a change of name through
the online portal by submitting a name change application.

(b) HHSC replaces a lost, damaged, or destroyed permit upon
receipt of a completed duplicate permit request form. A medication
aide can print a duplicate permit through the online portal [and permit
replacement fee as set out in §557.109(e) of this chapter (relating to
Application Procedures) and §557125() of this chapter (relating to
Requirements for Corrections Medication Addes)].

§557.119.  Training Program Requirements.

(a) Application. An educational institution accredited by the
Texas Workforce Commission or Texas Higher Education Coordinat-
ing Board that desires to offer a training program must file an appli-
cation for approval on an HHSC form through the online portal. Pro-
grams sponsored by state agencies for the training and preparation of
their own employees are exempt from the accreditation requirement.
An approved institution may offer the training program and a continu-
ing education program.

H Al signatures on HHSC forms and suppeorting doeu-
(1) [€2] The application through the online portal must in-

clude:
(A) the anticipated dates of the program;

(B) the location [leeatien{s)] of the classroom instruc-
tion and training course [course(s)];

(C) the name of the coordinator of the program;

(D) alist that includes the address and telephone num-
ber of each instructor and any other persons responsible for the conduct
of the program; and
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(E) an outline of the program content and curriculum if
the curriculum covers more than HHSC established curricula.

(2) [€)] HHSC may conduct an inspection of the class-
room instruction and training site.

(3) [¢H]HHSC sends notice of approval or proposed denial
of the application to the program within 30 days after receiving a com-
plete application through the online portal. If HHSC proposes to deny
the application due to noncompliance with the requirements of [Fexas
Health and Safety Code; Chapter 242; Subehapter N; or]this chapter, it
provides the reasons for denial [are giver] in the notice.

(4) [€65)] An applicant may request in writing a hearing on
a proposed denial. The applicant must submit a request within 15 days
after the applicant receives notice of the proposed denial. The hear-
ing is governed by 1 Texas Administrative Code [FA€] Chapter 357,
Subchapter I (relating the Hearings under the Administrative Procedure
Act); Chapter 110 of this title [40 TAC Chapter 91] (relating to Hear-
ings under the Administrative Procedure Act); and Texas Government
Code, Chapter 2001. Ifno request is made, the applicant has waived the
opportunity for a hearing, and HHSC takes the proposed action [may
be taken].

(b) Basic training program.

(1) A training program must include the following instruc-
tion and training:

(A) procedures for preparation and administration of
medications;

(B) responsibility, control, accountability, storage, and
safeguarding of medications;

(C) use of reference material;

(D) documentation of medications in resident's or
client's [restdent's] clinical records, including PRN medications;

(E) minimum licensing standards for facilities covering
pharmaceutical service, nursing service, and clinical records;

(F) federal and state certification standards for partici-
pation under Title XVIII (Medicare) and Title XIX (Medicaid) of the
Social Security Act pertaining to pharmaceutical service, nursing ser-
vice, and clinical records;

(G) lines of authority in the facility, including facility
personnel who are immediate supervisors;

(H) responsibilities and liabilities associated with the
administration and safeguarding of medications;

(I) allowable and prohibited practices of medication
aides in the administration of medication;

(J) drug reactions and side effects of medications com-
monly administered to [faeility] residents or clients; and

(K) rules covering the medication aide program.

(2) The program must consist of 140 hours in the following
sequence: 100 hours of classroom instruction and training; 20 hours of
return skills demonstration laboratory; 10 hours of clinical experience,
including clinical observation and skills demonstration under the direct
supervision of a licensed nurse in a facility; and 10 hours of return skills
demonstration laboratory. A classroom instruction and training or lab-
oratory hour must include 50 minutes of actual classroom instruction
and training or laboratory time.

(A) Class time must not exceed:

(i) four hours in a 24-hour period for a facility train-
ing program; or

(ii)  eight hours in a 24-hour period for a correctional
facility training program.

(B) The completion date of the program must be:

(i) a minimum of 60 days and a maximum of 180
days after the starting date of the facility training program; or

(i) a minimum of 30 days and a maximum of 180
days after the starting date of a correctional facility training program.

(3) Each program must follow the curricula established by
HHSC.

(4) Before a student begins a training program, the program
must:

(A) ensure the student meets training requirements in
§557.107(b)(1) - (9) of this chapter (relating to Training Requirements;
Nursing Graduates; Reciprocity);

(B) check the EMR to verify that the student is not listed
as unemployable; and

(C) check the NAR to verify if the student is listed in
revoked or suspended status. [; and]

check and employability eheek in its records]}
(5) At least seven days before the beginning of a training
program, the coordinator must notify HHSC in writing through the on-

line portal of the dates and daily hours of the program, and the projected
number of students.

(6) A change in any information presented by the program
in an approved application, including location, instructors, and content
must be approved by HHSC through the online portal before the change
is implemented.

(7) The program instructors of the classroom instruction
and training hours must be a registered nurse and registered pharma-
cist.

(A) The nurse instructor must have:

(i) a minimum of two years of experience in caring
for individuals in a long-term care setting or be an instructor in a school
of nursing, for a facility training program; or

(i) aminimum of two years of experience employed
in a correctional setting or be an instructor in a school of nursing, for a
correctional facility program.

(B) The pharmacist instructor must have:

(i) aminimum of one year of experience and be cur-
rently employed or contracted as a consultant pharmacist in a facility;
or

(i) a minimum of one year of experience employed
or contracted as a pharmacist in a correctional setting.

(8) The program coordinator must provide clearly defined
and written policies regarding each student's clinical experience to the
student, the administrator, and the director of nursing in the facility
used for the clinical experience.

(A) The clinical experience must be counted only when
the student is performing functions involving medication administra-
tion and under the direct supervision of a licensed nurse.
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(B) The program coordinator must be responsible for
final evaluation of the student's clinical experience.

(9) Each program must issue to each student, upon success-
ful completion of the program, a certificate of completion, which must
include the program's name, the student's name, the date of completion,
and the signature of the program coordinator or administrative official.

(10) Each program must inform HHSC through the online
portal on the HHSC class roster form of the final grade results for each
student within 15 days after the student's completion of the course and
prior to scheduling the exam.

(11) A student without an HHSC-approved criminal back-
ground check will not be allowed to take the exam.

(c) Continuing education training program.

(1) The program must consist of at least seven hours of
classroom instruction and training or online instruction.

(2) The instructors must meet the requirements in subsec-
tion (b)(7) of this section.

(3) Each program must follow the curricula established by
HHSC or the curriculum established by TDCJ for corrections medica-
tion aides, as applicable.

(4) Within 10 days after a medication aide's completion of
the course, each program must inform HHSC through the online portal
using [en] the HHSC class roster form of the name of each medication
aide who has completed the course.

(d) In developing a training program for corrections medi-
cation aides that complies with Texas Government Code §501.1485,
TDCJ may modity, as appropriate, the content of the training program
curriculum originally developed under Texas Health and Safety Code,
Chapter 242, to produce content suitable for administering medication
in a correctional facility. The training program curriculum must be
approved by HHSC.

(e) Subsection (¢) of this section applies to a training program
for medication aides and corrections [eorrection] medication aides.

$557.121.

(a) HHSC may suspend or revoke an existing permit, deny a
permit, or deny a person the opportunity to take the examination for
a permit if the person has a conviction for an offense listed in Texas
Health and Safety Code §250.006 [been convicted of a felony or mis-
demeaner offense that direetly relates to the duties and respensibilities
of a medication aide].

(b) HHSC reviews an applicant's or existing medication aide's
criminal background based on the Federal Bureau of Investigation fin-
gerprinting submitted through the Texas Department of Public Safety.

b)) When considering whether a eriminal conviection direetly
relates to the duties and responsibilities of a medication aide; HHSC

HD that the following offenses may reflect an actual or po-
tential inability to perform as a mediecation aides]

HA) the misdemeanor of knowingly or intentionally
acting as a medication aide without a permit issued under the Texas
Health and Safety Code, Chapter 242:]

HB) any conviction for an offense listed in §250.006 of
the Texas Health and Safety Code;]

HCE) -anyconviction; other than a Class € Misdemeaner;

for an offense defined under Texas Penal Code; Chapter 22; as assault;
sexual assault; intentional exposure of another to AIDS or HIV; ag-

Permitting of Persons with Criminal Backgrounds.

gravated assault or sexual assault; injury to a child; elderly person; or
person with disabilities; or aiding suieide:]

D) any eonviction; exeept Class € Misdemeanors;
with a final dispesition within the last ten years; for an offense defined
in the Texas Penal Code as burglary under Chapter 30; theft under
§31.03: sale or display of harmful material to miners; sexual perfor-
manee by a child; and pessession or prometion of child pornography;}

[(E) any conviction for an offense defined in the Texas
Penal Code as an attempt; solicitation; conspiracy; or organized erimi-
nal activity to commit any offense listed in subparagraphs (B) - (B) of

[(F) any conviction under United States statutes or ju-
risdiction other than Texas for any offense equivalent to those listed in
subparagraphs (B) - () of this paragraphs}

H2) the extent to which a permit might offer an opportunity
feengageiﬂfuﬁhereﬁmiﬂalaeﬁﬂtyef{hesame%ypeasfh&tmwhieh

13 %hefeka%mﬂsh*pef%heefme%e%heab%eapaeﬁyef
fitness required to perform the duties and discharge the responsibilities
of a medication aide.|

fe) H HHSC determines that a convietion direetly relates to
the duties and responsibilities of a medication aide; HHSC considers
the following factors in determining whether to take an action authe-
rized under subsection {a) of this section; as deseribed in Texas Oceu-
pations Code §53.023 including:]

HH the extent and nature of the person's past eriminal ae-

3 %heameuﬂtefﬁme%hathaselapsedsiﬂeeﬂqepeﬁseﬂ%

4 {Jﬁeeeﬂduetaﬁdwefkaem%yef{hepepseﬁbefefeand
after the eriminal aetivity;]

15 -evidence of the persen's rehabilitation or rehabilitative
effort while incarcerated or after releases]

H6) -evidence of the persen's complianee with any condi-
tions of community supervision; parele or mandatory supervision; and}

P -other evidence of the person's fitness; including letters
of recommendation.]

(c) [)] A person who is denied a permit, or who has a permit
suspended or revoked, due to his or her criminal background is given
notice in accordance with §557.123(d) and (e) of this chapter (relating
to Violations, Complaints, and Disciplinary Actions).

$557.123.  Violations, Complaints, and Disciplinary Actions.

(a) Filing of complaints. Any person may file a complaint with
[eemplain to] HHSC alleging that a person or program has violated
the Texas Health and Safety Code, Chapter 242, Subchapter N; Texas
Human Resources Code §161.083; or this chapter.

(1) Persons wishing [whe want] to file a complaint against
a medication aide, training program, or other [anether| person related
to medication aide training or permitting, must notify HHSC by calling
1-800-458-9858 or by writing the Medication Aide Permit Program,
Health and Human Services Commission, P.O. Box 149030, Mail Code
E-416, Austin, Texas 78714-9030.

(2) Anonymous complaints may be investigated by HHSC
if the complainant provides sufficient information.
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(b) Investigation of complaints. If HHSC's [HHSC] initial in-
vestigation determines:

(1) the complaint is [dees] not [eeme] within HHSC juris-
diction, HHSC advises the complainant and, if applicable [pessible],
refers the complainant to the appropriate governmental agency for han-
dling the complaint;

(2) there are insufficient grounds to support the complaint,
HHSC dismisses the complaint and gives written notice of the dismissal
to the medication aide or person against whom the complaint has been
filed and the complainant; or

(3) there are sufficient grounds to support the complaint,
HHSC may propose to deny, suspend, emergency suspend, revoke, or
not renew a permit or to rescind program approval.

(c) Disciplinary actions. HHSC may revoke, suspend, or
refuse to renew a permit, or reprimand a medication aide for a vio-
lation of Texas Health and Safety Code, Chapter 242, Subchapter N;
Texas Human Resources Code §161.083; or this chapter. HHSC may
suspend a permit in an emergency or rescind HHSC approval for an
educational institution to offer a training program if the medication
aide or educational institution fails to comply with the requirements
in this chapter.

(1) HHSC may place on probation a person whose permit
is suspended. HHSC may require the person on probation:

(A) to report regularly to HHSC on matters that are the
basis of the probation;

(B) to limit practice to the areas prescribed by HHSC;
or

(C) to continue or pursue professional education until
the person attains a degree of skill satisfactory to HHSC in those areas
that are the basis of the probation.

(2) Before institution of formal proceedings to revoke or
suspend a permit or rescind program approval, HHSC gives written
notice to the medication aide or program of the facts or conduct al-
leged to warrant revocation, suspension, or rescission, and the med-
ication aide or program must be given an opportunity, as described
in the notice, to show compliance with all requirements of the Texas
Health and Safety Code, Chapter 242, Subchapter N; Texas Human Re-
sources Code §161.083; or this chapter. When there is a finding of an
alleged act of abuse, neglect, or misappropriation of resident property
by a medication aide employed at a Medicaid-certified nursing facility
or a Medicare-certified skilled nursing facility, HHSC complies with
the hearings process as provided in 42 Code of Federal Regulations
§488.335.

(3) If denial, revocation, or suspension of a permit or
rescission of program approval is proposed, HHSC gives written
notice that the medication aide or program must request, in writing,
a hearing within 30 days after receipt of the notice, or the right to a
hearing is waived and the permit is denied, revoked, or suspended or
the program approval is rescinded.

(4) A hearing is governed by 1 Texas Administrative Code
[FA€] Chapter 357, Subchapter I (relating to Hearings under the Ad-
ministrative Procedure Act); and Chapter 110 of this title [46 TAC
Chapter 91] (relating to Hearings under the Administrative Procedure
Act).

(5) If HHSC receives an allegation that a medication aide,

section regarding the medication aide practice and under Chapter 556
of this title to determine if the allegation violates the nurse aide prac-
tice. The investigations run concurrently. If after the investigations,
the medication aide requests hearings on the findings under the nurse
aide practice and the medication aide practice, only one hearing, con-
ducted in accordance with paragraph (4) of this subsection, is available
to the medication aide. [If an alleged act of abuse; negleet; or misap-
propriation by a medication aide who also is a certified nurse aide under
lates the rules in this chapter and Chapter 556, HHSC complies with the
hearing process deseribed in paragraph (4) of this subsection. Through

(d) Denial based on criminal history.

(1) HHSC provides written notice to any person HHSC
proposes to deny an application based on the person's criminal history.
The written notice must contain a statement that the person is disqual-
ified from receiving a permit or being examined for a permit because
of the person's prior conviction for the offense or offenses specified
in the notice, as provided in §557.121(a) of this chapter (relating to
Permitting of Persons with a Criminal Background). [; as applieable:]

HA) a statement that the person is disqualified from re-
eeiving a permit or being examined for a permit because of the person's
prior conviction for the offense or offenses specified in the netice; as
provided in §557.121(a) and (b)of this chapter (relating to Permitting
of Persons with a Criminal Background); or}

HB) = statement that:]

(i)  HHSC's decision to deny the person a permit, or
the opportunity to be examined for a permit; will be based on the factors
listed in §557.121(b) of this chapter, as provided in §557.121(a) of this
chapter; and]

(i) the persen has the responsibility to obtain and

provide to HHSC evidence regarding the factors listed in §557121(¢)

(2) If, uponreviewing the evidence provided by the person,

HHSC upholds its decision to deny the person, HHSC notifies [shalt
netify| the person in writing of:

(A) the reason for the denial or disqualification [; ia-

chading any factors considered under §557121(a) and (b) of this chap-
ter that served as the basis for denial or disqualification]; and

(B) the process for requesting a formal hearing before a
State Office of Administrative Hearings administrative law judge.

(3) IfHHSC's decision to deny the person is upheld during
a formal hearing, HHSC shall notify the person in writing of:

(A) the process for requesting a motion for rehearing to
appeal the decision; and

(B) if the decision is upheld upon a motion for rehear-
ing, the process for requesting judicial review.

(e) Suspension or revocation [Reveeation] based on criminal
history.

(1) HHSC provides written notice to a permit holder that
HHSC proposes to suspend or revoke the permit holder's permit. The
written notice must contain a statement that the permit holder is no
longer eligible to have the permit because of the permit holder's prior

who has a nurse aide certificate under Chapter 556 of this title (relating

conviction for the offense or offenses specified in the notice, as pro-

to Nurse Aides), committed an act of abuse, neglect, or misappropria-

vided in §557.121(a) of this chapter. [; as applieable:]

tion of resident property, HHSC investigates the allegation under this
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[(A) a statement that the permit holder is no longer el-
igible to have the permit because of the permit holder's prior convic-
tion for the offense or offenses specified in the notice, as provided in
§557121(a) and (b)ef this chapter; or}

[(B) a statement:]

i) that HHSC's decision to suspend or revoke the
permit holder's permit will be based on the factors listed in §557-121()
of this chapter; as provided in §55712H(a) of this chapter; and}
f(#) deseribing the proeess for the permit holder te
request an informal reconsideration oppertunity by HHSC}
HHSE uphelds its decision to suspend or reveke the permit holder's
fA) the reasen for the suspension er revoeation inchud-

that served as the basis for suspension or revocation; and}

HB) the proeess for requesting & formal hearing before
a State Office of Administrative Hearings administrative law judge}
(2) [63)] If HHSC's decision to suspend or revoke the per-

mit holder's permit is upheld during a formal hearing, HHSC notifies
[shall netify] the permit holder in writing of:

(A) the process for requesting a motion for rehearing to
appeal the decision; and

(B) if the decision is upheld upon a motion for rehear-
ing, the process for requesting judicial review.

(f) Suspension, revocation, or nonrenewal. [f HHSC suspends
a permit, the suspension remains in effect until HHSC determines that
the reason for suspension no longer exists or HHSC revokes or deter-
mines not to renew the permit. [HHSC investigates before making a
determination and:|
(1) During [during] the time of suspension, the suspended
medication aide must return his or her permit to HHSC. [;]

(2) If [if] a suspension overlaps a permit renewal date, the
suspended medication aide may comply with the renewal procedures in
§557.115 of this chapter (relating to Permit Renewal); however, HHSC
does not renew the permit until HHSC determines that the reason for
suspension no longer exists. [:]

(3) If[#] HHSC revokes or does not renew a permit, a per-
son may reapply for a permit by complying with the requirements and
procedures in this chapter at the time of reapplication. HHSC may
refuse to issue a permit if the reason for revocation or nonrenewal con-
tinues to exist. [; and]

4 i a permit is revoked or not renewed; a medication
aide must immediately return the permit to HHSC]

(g) Complaints of abuse and neglect by medication aides who
are issued a permit under this chapter [Texas Health and Safety Code;
Chapter 242; Subehapter N;] and employed in a correctional facility,
are investigated in accordance with §557.125(1) [as deseribed in
§55712509)] of this chapter (relating to Requirements for Corrections
Medication Aides).

$§557.125.  Requirements for Corrections Medication Aides.

(a) Purpose. The purpose of this section is to provide the qual-
ifications, conduct, and practice activities of a medication aide em-
ployed in a correctional facility or employed by a medical services con-
tractor for a correctional facility.

(b) Supervision and applicable law and rules. A medication
aide must function under the direct supervision of a licensed nurse on
duty or on call by the correctional facility using the medication aide.
The [A] medication aide must:

(1) function in accordance with applicable law and rules
relating to administration of medication and operation of a correctional
facility; and

(2) comply with TDCJ rules applicable to personnel used
in a correctional institution.

(c) Allowable [and prohibited] practices of a corrections med-
ication aide. A medication aide:

(1) must observe and report to the correctional facility's
charge nurse reactions and side effects to medication shown by an in-
mate;

(1) A medication aide may:]

[(A) observe and report to the correctional facility's
charge nurse reactions and side effeets to medication shown by an
inmate: |
tion of medication which could affect or change the vital signs;]

mini | bed Lication to an
[(ii) personally prepares the medication or sets up
the medication to be administered; and
tion in the inmate's chinical record;

D) administer oxygen per nasal cannula or a non-seal-
ing mask only in an emergency, after which the medication aide must
verbally notify the licensed nurse on duty or on call and appropriately
document the action and notification;}

HE) apply speeifically ordered ophthalmie; otie; nasal;
vaginal, and rectal medication:]

) administer previously erdered PRN medications A
medication aide must document in the inmate's records, symptoms in-
eurred:}

HG) administer the initial dose of a medication:}
onal institution's pl e

D measure a preseribed amount of a liquid medication
to be administered;]

P break a tablet for administration to an inmate if:}

/(D) the licensed nurse on duty or on call has calcu-
lated the desage: and}
the inmate's medication eard or its equivalent
aceurately documents how the tablet must be altered before adminis-
tration; and]
on duty or on call; and}
medication card or its equivalent}
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(2) may take and record vital signs before the administra-
tion of medication which could affect or change the vital signs;

2y A medication aide may not:}

iy intravenouss}

ffiti)  subeutaneous;]
tive pressure breathing treatments or any form of medication inhalation
treatments; |
tration;]

D) erush medication; exeept in accordanece with para-
graph (D) of this subsections}

[(E) administer medications or feedings by way of a
tube inserted in a cavity of the body:]

[(F) receive or assume responsibility for reducing
to writing a verbal or telephone order from a physician; dentist; or
podiatrist;}
ment of skin that is broken or blistered or when a speeified aseptic tech-
nique is ordered by the attending licensed practitioner:}

HH) steal; divert; or otherwise misuse medieations;}

D wvielate any provision of Texas Human Reseurees
Code §161.083; or this chapters}

. {(J) fraudulently procure or attempt to procure a per-
mit]

HIO  neglect to administer appropriate medications; as
preseribed; in a responsible manner; or}

HE) administer medications if the person is unable to do
so with reasenable skill and safety to residents by reason of drunken-
ness or excessive use of drugs; narcoties; chemieals; or any other type
of material.}

(3) may administer regularly prescribed medication to an
inmate if the medication aide:

(A) s trained to administer the medication;

(B) personally prepares the medication or sets up the
medication to be administered; and

(C) documents the administration of the medication in
the inmate's clinical record;

(4) may administer oxygen per nasal cannula or a non-seal-
ing mask only in an emergency, after which the medication aide must
verbally notify the licensed nurse on duty or on call and appropriately

(7) may administer the initial dose of a medication;

(8) may order an inmate's medications from the correc-
tional institution's pharmacy;

(9) may measure a prescribed amount of a liquid medica-
tion to be administered;

(10) may break a tablet for administration to an inmate if:

(A) the licensed nurse on duty or on call has calculated
the dosage; and

(B) the inmate's medication card or its equivalent accu-
rately documents how the tablet must be altered before administration;
and

(11) may crush medication if:

(A) authorization is obtained from the licensed nurse on
duty or on call; and

(B) the authorization is documented on the inmate's
medication card or its equivalent.

(d) Prohibited practices of a corrections medication aide. A
medication aide may not:

(1) administer medication by the injection route including

the:

(A) intramuscular route;

(B) intravenous route;

(C) subcutaneous route;

(D) intradermal route; and

(E) hypodermoclysis route;

(2) administer medication used for intermittent positive
pressure breathing treatments or any form of medication inhalation
treatments;

(3) calculate an inmate's medication dose for administra-

tion;

(4) crush medication, except in accordance with subsection
(c)(11) of this section;

(5) administer medications or feedings by way of a tube
inserted in a cavity of the body;

(6) receive or assume responsibility for reducing to writing
a verbal or telephone order from a physician, dentist, or podiatrist;

(7) apply topical medications that involve the treatment of
skin that is broken or blistered or when a specified aseptic technique is
ordered by the attending licensed practitioner;

(8) steal, divert, or otherwise misuse medications;

(9) violate any provision of Texas Human Resources Code
§161.083, or this chapter;

(10) fraudulently procure or attempt to procure a permit;

(11) neglect to administer appropriate medications, as pre-
scribed, in a responsible manner; or

document the action and notification;

(5) may apply specifically ordered ophthalmic, otic, nasal,

(12) administer medications if the person is unable to do so
with reasonable skill and safety to inmates by reason of drunkenness

vaginal, and rectal medication;

(6) may administer previously ordered PRN medication
but must document in the inmate's records any symptoms indicating
the need for the medication, and the time the symptoms occurred;

or excessive use of drugs, narcotics, chemicals, or any other type of
material.
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(e) [(d)] Background and education requirements. Before ap-
plying for a corrections medication aide permit under Texas Human
Resources Code §161.083, an applicant must be:

(1) able to read, write, speak, and understand English;
(2) atleast 18 years of age;

(3) free of communicable diseases and in suitable physical
and emotional health to safely administer medications;

(4) agraduate of a high school or successfully passed a gen-
eral educational development test (GED); and

(5) employed in a correctional facility or by a medical ser-
vice contractor for a correctional facility on the first day of an appli-
cant's medication aide training program.

(f) [€e)] Application. An applicant for a corrections medica-
tion aide permit under this chapter [Texas Human Resources Code
§1+61-083] must submit an official Corrections Medication Aide appli-
cation form to HHSC through the online portal.

(1) The [An] applicant must submit the general statement
enrollment form through the online portal that contains:

(A) specific information regarding personal data, cer-
tain misdemeanor and felony convictions, work experience, education,
and training;

(B) a statement that all the requirements in subsection
(e) [€d)] of this section were met before the start of the program;

(C) a statement that the applicant understands that ap-
plication fees submitted in the permit process are nonrefundable;

(D) a statement that the applicant understands material
submitted in the application process are nonreturnable;

(E) a statement that the applicant understands that it is
a misdemeanor to falsify any information submitted to HHSC; and

(F) the applicant's dated [and netarized]| signature
through the online portal.

(2) An applicant must upload through the online portal
[submit] a certified copy or a photocopy that has been notarized as
a true and exact copy of an unaltered original of the applicant's high
school graduation diploma or transcript, or the written results of a

GED [general educational development (GED)] test.

(3) HHSC reviews high school or GED documentation
submitted by the applicant [verifies the acereditation of the high
schoel that issued the diploma or transeript; or the testing serviee or
program that certified the GED test required by paragraph (2) of this
subseetion]. If HHSC determines additional information is required
[is unable to verify the acereditation status of the school; testing
serviee; or program|, and HHSC requests additional documentation
from the applicant [te verify the acereditation status], the applicant
must provide the documentation to HHSC.

(4) HHSC considers a corrections medication aide permit
application as officially submitted based on the submission date in the
online portal [when HHSC receives the permit applieation].

(5) HHSC sends a notice through the online portal listing
the additional materials required to an applicant who does not complete
the application. An application not completed by the day of the TDCJ
final exam is void.

(6) HHSC sends notice through the online portal of appli-
cation approval or deficiency in accordance with §557.127 of this chap-
ter (relating to Application Processing).

(g) [€H] Fees. An applicant must pay application and permit
renewal fees for a corrections medication aide permit through the on-
line portal [by cashier's check or money order made payable to the
Health and Human Services Commission]. All fees are nonrefundable,
except as provided by Texas Government Code, Chapter 2005. The fee
schedule is as follows:

(1) permit application fee--$15;
(2) renewal fee--$15; and

(3) laterenewal fees for permit renewals made after the per-
mit expires:

(A) $22.50 for an expired permit renewed from one to
90 days after expiration; and

(B) $30 for an expired permit renewed from 91 days to
one year after expiration.[; and]

[(4) permit replacement fee--$5.]

(h) [€2)] Examination procedures. TDCJ gives a written ex-
amination to each applicant at a site determined by TDCJ. An appli-
cant with a disability, including an applicant with dyslexia as defined
in Texas Education Code §51.970 (relating to Instructional Material
for Blind and Visually Impaired Students and Students with Dyslexia),
may request a reasonable accommodation for the examination under
the Americans with Disabilities Act.

(1) The applicant must meet the requirements of the TDCJ
training program described in §557.119(d) of this chapter (relating to
Training Program Requirements) before taking the written examina-
tion.

(2) The applicant must be tested on the subjects taught in
the TDCJ training program curriculum and correctional facility clinical
experience. The examination must test an applicant's knowledge of
accurate and safe drug therapy administered to a correctional facility
inmate.

(3) TDCJ administers the examination and determines the
passing grade.

(4) TDCIJ must inform HHSC through the online portal, on
the HHSC class roster form, of the final exam results for each applicant
within 15 days after completion of the exam.

(5) An applicant who is unable to attend the applicant's
scheduled examination due to unforeseen circumstances must contact
TDCIJ to reschedule.

(6) If an applicant fails the examination, TDCJ notifies
HHSC and the applicant in writing of the failure to pass the exami-
nation. The applicant may take one subsequent examination without
having to re-enroll in the training program described in §557.119 of
this chapter.

(7) An applicant whose application for a permit is denied
under §557.113 of'this chapter (relating to Determination of Eligibility)
is ineligible to take the examination.

(i) [@w)] Determination of eligibility. HHSC determines eligi-
bility for a corrections medication aide permit applicant according to
§557.113 of this chapter and subsections () - (h) [(d) - (2)] of this sec-
tion.

() [@®] Renewal. A permit must be renewed in accordance
with §557.115 of this chapter (relating to Permit Renewal).

(k) [6)] Changes. Medication aides must report changes in
accordance with §557.117 of this chapter (relating to Changes).
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(1) [@o)] Violations, complaints, and disciplinary actions.

(1) Complaints. Any person may file a complaint with
[eomplain to] HHSC alleging that a person or program has violated
Texas Human Resources Code §161.083, or this chapter. HHSC
handles complaints in the manner set forth in §557.123 of this chapter
(relating to Violations, Complaints, and Disciplinary Actions).

(2) Investigations of abuse and neglect complaints. Allega-
tions of abuse and neglect of inmates by corrections medication aides
are investigated by the TDCJ Office of Inspector General. After an
investigation, the TDCJ Office of Inspector General issues a report to
HHSC with findings of abuse or neglect against the corrections medica-
tion aide. After reviewing the report and findings, HHSC determines
whether to initiate a formal proceeding to revoke, suspend, or refuse
to renew a corrections medication aide permit. If HHSC determines a
formal proceeding to revoke, suspend, or refuse to renew a corrections
medication aide permit should be initiated, §557.123(c) and (d) of this
chapter apply. If HHSC determines that no formal proceeding to re-
voke, suspend, or refuse to renew a corrections medication aide permit
should be initiated, HHSC dismisses the complaint against the correc-
tions medication aide and gives written notice of the dismissal to the
corrections medication aide.

(m) [@)] Section 557.121 of this chapter (relating to Permitting
of Persons with Criminal Backgrounds) applies to corrections medica-
tion aides under this chapter.

$557.127.  Application Processing.

(a) Time periods. HHSC complies with the following proce-
dures in processing applications for a facility and corrections medica-
tion aide permit and renewal.

(1) The following periods of time apply from the date
HHSC receives an application through the online portal until the
date HHSC issues a written notice through the online portal that the
application is complete and accepted for filing or that the application
is deficient and additional specific information is required. HHSC
may issue a written notice through the online portal stating that the
application has been approved instead of a notice that the application
is complete. The time periods are as follows:

(A) letter of acceptance of application for a permit--21
days;

(B) letter of application deficiency or ineligibility--21
days;

(C) acceptance of renewal permit--21 days; and
(D) letter of renewal of permit deficiency--21 days.

(2) The following periods of time apply from the date
HHSC receives the last item necessary to complete the application
through the online portal until the date HHSC issues written notice
through the online portal approving or denying the application. For
the purpose of this section, an application is not considered complete
until any required examination has been successfully completed by
the applicant. The time periods for denial include notification of a
proposed decision and an opportunity, if required, for the applicant to
show compliance with law, and an opportunity to request a hearing.
The time periods are as follows:

(A) issuance of initial permit--60 days;

(B) letter of denial for a permit or renewal permit--60
days; and

(C) issuance of renewal permit after receipt of docu-
mentation of the completion of all renewal requirements--20 days.

(b) Reimbursement of fees.

(1) If an application is not processed in the time periods
stated in subsection (a) of this section, the applicant has the right to
request reimbursement of all fees paid in that particular application
process. Application for reimbursement must be made to the program
administrator for HHSC Medication Aide Permit Program. If the pro-
gram administrator does not agree that the time period has been violated
or finds that good cause existed for exceeding the time period, the re-
quest must be denied.

(2) Good cause for exceeding the time period exists if the
number of applications for a permit and permit renewal exceeds by
15 percent or more the number of applications processed in the same
calendar quarter the preceding year; another public or private entity
relied upon by HHSC in the application process caused the delay; or
any other condition exists giving HHSC good cause for exceeding the
time period.

(c) Appeal. If a request for reimbursement under subsection
(b) of this section is denied by the program administrator, the applicant
may appeal in writing to the Texas Health and Human Services Com-
mission's hearings section to request a hearing on the reimbursement
denial. A hearing is governed by 1 Texas Administrative Code [TA€]
Chapter 357, Subchapter I (relating to Hearings under the Administra-
tive Procedure Act); and Chapter 110 of this title [40 FAC Chapter 91]
(relating to Hearings under the Administrative Procedure Act).

$557.128.  Home Health Medication Aides.

(a) A home heath medication aide must be permitted as a med-
ication aide in accordance with this chapter [General].

[(1) A person may not administer medication to a client
unless the person:}
HA) helds a current license under state law that authe-
rizes the licensee to administer medication;]

B) helds a current permit issued under this section and
acts under the delegated authority of an RN to administer medication;]

HE) administers a medication to a client in accordanee
with rules of the BON that permit delegation of the administration of
medieation to a person not holding a permit under this seetion; or}
eumstanees autherized by the memorandum of understanding between
the BON and HHSC}

f2) A HCSSA that provides licensed and certified home
health services; licensed home health services; hospice serviees; or per-
sonal assistanee services may use a home health medication aide. If
there is a direct conflict between the requirements of this chapter and
federal regulations; the requirements that are meore stringent apply to
f3) Exemptions are as follews]

[(A) A person may administer medication to a client
without the license or permit as required in paragraph (1) of this sub-

9 a graduate nurse helding a temperary permit is-
sued by the BON:]

i) a stadent enrolled in an aceredited school of
nursing or program for the education of RNs whe is administering med-
ieations as part of the student's elinieal experienees}

i) a graduate voeational nurse holding a tempe-
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[(iv) astudent enrolled in an aceredited school of vo-
cational nursing or program for the education of vocational nurses who
is administering medications as part of the student's elinical experience;
or]

)  a trainee in a medication aide training program
approved by HHSC under this chapter whe is administering mediea-
tions as part of the trainee's clinical experience-}

{B) Supervision of an exempt person deseribed in sub-
paragraph (A) of this paragraph is as follows:}

1)} A persen deseribed int}
. th subparagraph (A)i) of this paragraph shall
be supervised by an RN:}
fH) subparagraph (A)ii) er (iv) of this para-
[{Hl) subparagraph (A)(ii) of this paragraph
shall be supervised by an RN or EVN
HE) Anexemptpersen deseribed in this subseetion may
not be used in a supervisory or charge pesition-}

(b) A HCSSA that provides licensed and certified home health
services, licensed home health services, hospice services, or personal
assistance services may use a home health medication aide. If there
is a direct conflict between the requirements of this chapter and fed-

eral regulations, the requirements that are more stringent apply to the
licensed and certified HCSSA [Required actions].

(c) [(D] If a HCSSA provides home health medication aide
services, the HCSSA must employ a home health medication aide to
provide the home health medication aide services. The HCSSA must
employ or contract with an RN to perform the initial health assessment,
prepare the client care plan, establish the medication list, medication
administration record, and medication aide assignment sheet, and su-
pervise the home health medication aide. The RN must be available to
supervise the home health medication aide when home health medica-
tion aide services are provided.

(d) [€2)] The clinical records of a client using a home health
medication aide must include a statement signed by the client or family
acknowledging receipt of the list of permitted and prohibited acts of a
home health medication aide.

(e) [3)] The RN must be knowledgeable of HHSC rules
governing home health medication aides and must ensure that the
home health medication aide complies [is in eompliance] with the
Texas Health and Safety Code, Chapter 142, Subchapter B and this

chapter.
() [¢H] A home health medication aide must:
(1) [€A)] function under the supervision of an RN;
[

(2) [B)] comply with applicable law and this chapter re-
lating to administration of medication and operation of the HCSSA;

(3) [€&)] comply with HHSC rules applicable to personnel
used in a HCSSA; and

(4) [)] comply with this section and §558.701 of this title
(relating to Home Health Aides) if the person will be used as a home
health aide and a home health medication aide.

(g) [65)] The RN must make a supervisory visit while the med-
ication aide is in the client's residence in accordance with §558.298 of
this title (relating to Delegation of Nursing Tasks by Registered Profes-

sional Nurses to Unlicensed Personnel and Tasks Not Requiring Dele-
gation).

D ebserve and report to the HCSSA RN and decument in
the clinical record any reactions and side effects to medication shown
by a client:}

H2) take and record wvital signs of a elient before adminis-
tering medication that could affect or change the vital signs:]

.. . cation fo a cli
fB) persenally prepares the medieation or sets up the
medication to be administered; and]

HC) documents the administration of the medication in

[(4) administer oxygen per nasal cannula or a non-sealing
face mask only in an emergency, after which the medication aide must
verbally netify the supervising RN and appropriately document the ae-
tion and notification;]

{5 apply speecifically ordered ophthalmie; otie; nasal;
vaginal; topical; and reetal medication unless prohibited by subseetion
O of this section:}
original container or the original container in which the medication
had been dispensed and labeled by the pharmacy with all information
maﬂda%edby%heiexassm{eBeafdefPhaﬁmaey—}
ealﬂetes%hesymp%emsmée&tmg%heﬂeedfefmedﬂeaﬂeﬂaﬂd%heﬂme
the symptoms oceurred:]

HE) the medication aide documents in the elient's elin-
ieal notes that the HCSSA's RN was contacted; symptoms were de-
seribed; and the HCSSA's RN granted permission to administer the

D) the medication aide ebtains authorization to ad-

(8 me&sufeapfeseﬂbedameuﬂtefahqmdmeée&ﬁeﬂte
be administered:}

[(9) break a tablet for administration to a client if:]

HA) the elient's medication administration record acen-
rately documents how the tablet must be altered before administration;
and}

B the licensed nurse on duty or on call has ealeulated
the desage;}

oS} a&eheﬂ%aﬂenhasbeengwenm%heeﬁgmalphym—
cian's order or the medication aide obtains authorization from the HC-

SSA's RN: and}
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not:}

HH  administer a medication by any injectable route; in-
intramusecular route;}
intravenous route;]
subcutancous route;]
intradermal route; and]
mbre&%ﬂg&ea&meﬂ%eraﬂyfemefmed&eaﬂeﬂmhabﬁeﬂ&e&t—

EICICICE

in accordance with subsection (e}(7) of this section:}

H4) administer medication that; according to the client's
elinieal records; has not been previously administered to the elient;}

H5) ealeulate a elient's medication deses for administra-
tion;}

[(6) crush medication, except in accordance with subsec-
tion (e)(10) of this seetion:}

D administer medications or feedings by way of a tube

inserted in & eavity of the body exeept as speeified in §558:404() of
this title (relating to Standards Specific to Agencies Licensed to Provide
Personal Assistance Services);]

[(8) rcecive or assume responsibility for reducing to writ-
ing a verbal or telephone order from a physician, dentist, podiatrist or
advaneed practice nurse:}

H9) erder a client's medication from a pharmaey:}

{10) apply tepical medications that invelve the treatment
of skin that is broken or blistered when a specified aseptic technique is
ordered by the attending physietan;}

) administer medications from any container other than
the manufacturer's original container or the original container in which

f32) steal; divert; or otherwise misuse mediecations;]

f13) vielate any prevision of the statute or of this chapter;}

{(14) fraudulently procure or attempt to procure a permit;]

{(15) neglect to administer appropriate medications. as pre-
seribed; in a responsible manner; or}

f16) administer medications if the person is unable to do

so with reasenable skill and safety to elients by reasens of drunkenness;
inapprepriate use of drugs; narcoties; chemieals; or any other type of
material.]

[(e) Applicant qualifications. Each applicant for a permit is-

sued under Texas Health and Safety Code; Chapter 142; Subchapter B

rmust complete a training program: Before enrolling in a training pro-
gram and applying for a permit under this seetion; all applicants:}

D mustbe able to read; write; speak; and understand Eng-

H2) must be at least 18 years of age;}

3) must be free of communicable diseases and in suitable
physical and emotional health to safely administer medications:}

[(4) mustbe a graduate of an accredited high school or have
proef of suceessfully passing a general edueational development test;}

H5) must have satisfactorily completed a home health aide
training and competeney evaluation program or a competeney evalua-
tion program under §558.701 of this title;]

6) must not have a eriminal history that HHSC deter-
mines is a basis for denying the permit under §557121 of this ehapter
{relating to Permitting of Persons with Criminal Backgrounds):}

{H must net be listed as unemployable on the EMR; and]
8) must not be listed with a reveked or suspended status
on the NAR.]

HH Nursing graduates: A persen whe is a graduate of an ae-
eredited school of nursing and whe does not hold a license to practice
professional or voeational nursing meets the training requirements for
issuance of a permit under this section if the date of graduation from
the nursing sehool was no earlier than January 1 of the year immedi-
ately preceding the year of application for a permit under this section-}

) The applicant must submit an HHSC applieation form
to HHSC. The applicant must meet the requirements of subseetion
D) - (6) of this seetion-]

{(4) HHSC acknowledges receipt of the application by
sending the applicant a copy of this chapter and HHSC open beok

15) The applicant must complete the epen boek examina-
tion and return it to HHSC by the date given in the examination noetice-}
by the date given in the examination netiee-]

{(7) An open book or written examination may not be re-

8) Upen suecessful completion of the two examinations;

[(9) HHSC notifies the applicant in writing of the exami-
nation results-}

fg) Nursing students: A person whe is attending or has at-
tended an aceredited school of nursing and who dees not held a -
eense to practice professional or voeational nursing meets the training
requirements for issuanee of a permit under this section if the person:}

{(H attended the nursing school no earlier than January 1
of the year immediately preceding the year of application for a permit

H2) successfully completed courses at the nursing school
that cover HHSC curriculum for a home health medication aide training
program:}

13) submits a statement with the persoen's application for a
peﬁm%uﬂdeﬁhissee&eﬁthaﬂsﬁgﬂedby%heﬂufﬁﬂgseheeksadm&ms-
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that the eourses that he or she certifies eover HHSC eurriculum and eer-
tifies that the person completed the courses specified under paragraph
2) of this subsection; and}

[(4) complies with subsection (£)(1), (2), and (4) - (9) of
this seetion-}

) Reeipreeity: A persen whe helds a valid license; registra-
tion; eertificate; or permit as a home health medication aide issued by
another state whose minimum standards or requirements are substan-
tially equivalent to or exceed the requirements of this section in effect
at the time of application may request a waiver of the training program
to HHSC. The applicant must meet the requirements of subseetion
D - (4 of this seetion]

[(3) The application must include a current copy of the
health medication aides. a copy of the legal authority, including the
law; aet; code; or section; for the state's licensing program; and a
certified copy of the license or certificate by which the reciprocal

{4 HHSC acknewledges receipt of the application by
sending the applicant a copy of this chapter and of HHSC open book

ination.]

{5y HHSC may contaet the issuing ageney to verify the
applicant's status with the agency.}

6y The applicant must complete HHSC open book exam-
ination and return it to HHSC by the date given in the examination
notice-}
nies the application of an applicant failing to schedule and take the

&) An open book or written examination may net be re-

9 Upen sueccesstul completion of the two examinations;

[0y HHSC netifies the applicant in writing of the exami-
nation results:}

[(1) Anapplicant under subsection (¢) of this section must,
no later than 20 days after enrellment in a training program:}

. HA) lete an application. including the followi
materials:}
must contain:]

/(D) specific information regarding the appli-
cant's personal data; certain misdemeanor and felony conviections;
work experience, education, and training;]

D)  astatement that the applicant has met all the
requirements in §557107(b) of this chapter (relating to Training Re-
quirements; Nursing Graduates; Reeiproeity) before the start of the
program;}

/(1) a statement that the applicant understands
that application fees submitted in the permit preeess are nonrefund-
able:]

) a statement that the applicant understands
materials submitted in the application process are nonreturnable;}

/(V) a statement that the applicant understands
that it is a misdemeanor to falsify any information submitted to HHSC;
and}

asas

Hit)  a eertified copy or a notarized photocopy of the
applicant's unaltered; eriginal; high school diploma or transeript or
the written results of a general educational development (GED) test
demenstrating that the applicant passed the GED test; unless the apph-
cant is applying under subsection (f) of this seetion}

[B) submit the application to HHSC; and}

KOS submit fingerprints to the Texas Department of
Publie Safety for a Federal Bureau of Investigations eriminal baek-
ground eheekd
and examination fee payable to the Health and Human Serviees Com-

[(3) HHSC verifies the accreditation of the high school that
issued the diploma or transeript; or the testing service or program that
certified the GED test required by paragraph (DA of this subsee-
tion If HHSC is unable to verify the acereditation status of the school;
testing service, or program, and HHSC requests additional documenta-
tion from the applicant to verify the acereditation status; the applicant
must provide the documentation to HHSC}

4y HHSC sends a notice listing the additional materials
required to an applicant who does not complete the application. An
applieation not completed within 30 days after the date of the netice
will be voidd

[(5) HHSC sends notice of application acceptance, disap-
proval, or deficiency in accordance with subsection (q) of this section.}

) Examination. HHSC gives a written examination to each
applicant at a site HHSC determines-}

[(1) No final examination may be given to an applicant un-
til the applicant has met the requirements of subseetions (e) and () of
this section, and if applicable, subsections (f), (g), or (h) of this sec-
o}

) An appli with a disability. including an appli
with dyslexia as defined in Texas Education Code §51.970 (relating
to Instructional Material for Blind and Visually Impaired Students and
Studen%swﬁhgys%@éa%mayfequestafeasenableaeeemmedaﬁen@

[(3) The applicant must be tested on the subjects taught in
the training program currieula and elinieal experience: The examina-
tion covers an applicant's knowledge of aceurate and safe drug therapy
to clients.]

4 A training pregram must netify HHSC at least four
tion}
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€6y HHSC netifies in writing an applicant whe fails the

ination.]

A) HHSC may give an applicant under subsection (e)
of this section one subsequent examination; without additional pay-
ment of a fee; upon the applicant's written request to HHSC}

A subsequent examination must be completed by
the date given on the failure notification: HHSC determines the site of
the examination-]

HE) Anether examination will not be permitted if the

cull | | . 1

{(7)  An applicant who is unable to attend the applicant's
scheduled examination due to unforeseen cireumstances may be given
upon the applicant's written request to HHSC. The examination must
be completed within 45 days from the date of the originally scheduled
Hons}

8) An applicant whose application for a permit will be
disapproved under subsection (k) of this section is ineligible to take
the examination.]

o Determination of eligibility. HHSC approves or disap-
proves all applications. HHSC sends notices of application approval,
disapproval; or deficiency in accordance with subseetion () of this see-
ton}

fH HHSC denies an application for a permit if the person
has:}

fA) net met the requirements of subsections (e} - () of
this seetion; if applicable;}

[(B) failed to pass the examination prescribed by HHSC
as set out in subsection (j) of this section;]

HE) failed to or refused to propetly complete or submit
any application form; endorsement; or fee; or deliberately presented
false information on any form or document required by HHSC:}

D) vielated or conspired to violate the Texas Health
and Safety Code; Chapter 142; Subchapter B; or any provision of this
chapter; or}

HE) has a eriminal history that HHSC determines is a
basis for denying the permit under §557.121 of this chapter (relating to
Pem%ﬂﬁgef?efseﬁswﬁh&uﬂmal&degfeuﬂds}&
reason for the propesed decision and of the eppertunity for a formal

{(1) When issued, a permit is valid for onc year.]

[(2) A medication aide must renew the permit annually.]

[(3) The renewal date of a permit is the last day of the cur-

medication aide's failure to file for timely renewald

5) A medication aide must complete a seven hour contin-
uing edueation program approved by HHSC before expiration of the
permit in order to renew the permit. Continuing education hours are
not required for the first renewal: After a permit is renewed for the
tion hours to have the permit renewed again-}

6) HHSC denies renewal of the permit of a medication
aide whe is in vielatien of the Texas Health and Safety Cede; Chapter
142, Subchapter B; or this chapter at the time of application for re-
newal.]

{7 HHSC denies renewal of the permit of a medication
aide who has been convicted of a criminal offense listed in Texas Health
and Safety Code §250-006(a); or convieted of a eriminal offense listed
in Texas Health and Safety Code §250.006(b) within five years before
the date HHSC reeetves the renewal applieation]

{8) HHSC denies renewal of the permit of a medieation
dures are as folows}

[(A) Atleast 30 days before the expiration date of a per-
mit; HHSC sends to the medication aide at the address in HHSC records
notice of the expiration date of the permit and the amount of the renewal
fee duc and a renewal form that the medication aide must complete and

HB) The renewal form must include the preferred mail-
aide.]

HE) Medication aides will be required to submit fin-
gerprints for a Federal Bureau of Investigations eriminal background
cheek to the Texas Department of Publie Safety, if not submitted pre-
viously.]

{B) HHSC issuesarenewal permit to a medication aide
who has met all requirements for renewal.}

HE) HHSC dees not renew a permit if the mediecation
aide does not complete the required seven-hour continuing education
requirement: Sueceessful completion is determined by the student's in-
struetor. An individual who dees not meet the continuing education
requirement must complete a new program; applieation; and examina-
tion in accordance with the requirements of this section.]

HE) HHSC dees not renew a permit if renewal is pro-
guaranteed student loans

HG&) Hamedieation aide fails to timely renew his or her
of Texas; the medication aide may renew the permit pursuant to this
subparagraph-}

£} Renewal of the permit may be requested by the
inelude a eurrent address and telephone number for the individual re-
questing the renewak]

(i) Renewal may be requested before or after the

[(iii) A copy of the official orders or other official
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Hiv) A eopy of the power of attorney from the med-
ication aide must be filed with HHSC along with the renewal form if
ments required in this subparagraph-}

) A medication aide renewing under this subpara-
graph must pay the applicable renewal fee}

[vi) A medication aide is not authorized to act as a

[(10) A person whose permit has expired for not more than
two years may renew the permit by submitting to HHSC:]

HA) the permit renewal form:}

By all acerued renewal fees:}

HE) proef of having earned; during the expired period;
seven hours in an approved continuing education program for each year
or part of a year that the permit has been expired; and}

D) proof of having earned; before expiration of the
permit; seven hours in an approved continuing education program as
required in paragraph (5) of this subsection-}

D A permit that is net renewed during the two years af-

[(12) HHSC issues notices of permit renewal approval, dis-
approval; er deficiency must be in accordance with subseetion (¢) of
this seetion-}

fm)  Changes-}

fH A medieation aide must netify HHSC within 30 days
after changing his or her address or name-}

[2) HHSC replaces a lost; damaged; or destroyed permit
upon receipt of a completed duplicate permit request form and permit
replacement fee.]

fm)  Fees

D The schedule of fees is:}

A bined . cation and ination fee
-$25:1

KBy renewal fee—$15; and}

[(2) All fees are nonrefundable.}

{(3) Anapplicant or home health medication aide must pay
the required fee by cashier's check or money order made payable to the
except as provided by Texas Government Code, Chapter 2005.]

Board that desires to offer a training program must file an application
for approval on an HHSC form- Programs sponsered by state ageneies
for the training and preparation of its own employees are exempt from
the acereditation requirement: Aﬂappfevedmsﬂ%&&eﬂmayeffer%he
training program and a continuing education

[(A) All signatures on HHSC forms and supporting
decumentation must be eriginals]

HB) The application inclades:}

/(i) the anticipated dates of the program;]

[(iv) a list that includes the address and telephone
number of each instruetor and any other person respensible for the eon-
duct of the program; and]

£+ an eutline of the program content and currieu-

HE) HHSC may conduct an inspection of the elassroom
site]

D) HHSC sends netice of approval or prepesed disap-
proval of the application to the program within 30 days of the receipt of
a complete application: I the application is propesed to be disappreved
due to noncompliance with the requirements of the Texas Health and
Safety Code; Chapter 142; Subehapter B; or of this chapter; the reasens
for disapproval are given in the notice.]

[(E) An applicant may request a hearing on a proposed
disapproval in writing within ten days of receipt of the notice of the
proposed disapproval. The hearing must be in accordance with sub-
section {r) of this section and the Administrative Procedure Aet; Texas
Gevernment Code; Chapter 2001 H no request is made; the applicant
is deemed to have waived the opportunity for a hearing; and the pro-
pesed action may be taken-]

H2) The program includes; but is net limited to; the folow-
ing instruction and training:]
lications:]
safeguarding of medications:]

HE) use of reference materiak]

{999 on of cations in the client's clini

&Ea ﬂﬂﬂ%ﬂmhe%ﬂsmgstaﬂdafdsferageﬂe}eseevep
ing pharmaeceutical serviee; nursing serviee; and elinieal records;]

HE) federal and state certification standards for partiei-
ing to pl eal . : ice. and clinical is:]

HS) hﬂesefa&%hefﬁym%heageﬂeyme}udmg&genc—y
pefseﬂﬂelwhearemedfatesupemsefs&

Iministration and saf Jing of medications:]

HhH allowable and prohibited practices of a medication

aide in the administration of medication:]

1P drugreactions and side effeets of medications eem-
monly administered to home health elients:}
f) the provisions of this chapter]

13) The program consists of 140 hours in the following or-
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of an RN in an agency, and ten more hours in the return skills demon-
stration laboratery: A elassroom instruction and training or laberatory
hour is 50 minutes of actual classroom instruction or training or labo-
ratory time-}

[(A) Class time will not exceed four hours in a 24-hour

By The completion date of the program must be a min-
imum of 60 days and a maximum of 180 days from the starting date of
the program:}

KE) Each program must follow the curricula estab-
lished by HHSC}

[(4) Atleast seven days before the commencement of each
program; the eoordinator must notify HHSC in writing of the starting
date; the ending date; the daily hours of the program; and the projected
number of students.]

{5 A change in any information presented by the program
in an approved application including, but not limited to, location, in-
structorship, and content must be approved by HHSC before the pro-
gram's effective date of the change.]

H6) The pregram instruetors of the elassroom instruetion
or training hours must be an RN and registered pharmaeist]

[(A) The nurse instructor must have a minimum of two
years of full-time experience in caring for the elderly, chronically ill; or
pediatrie elients or been employed full time for a minimum of tve years
as an RN with a home and community suppert services ageney: An
instruetor in a school of nursing may request a watver of the experience
requirenient.]

[(B) The pharmacist instructor must have a minimum
of one year of experience and be currently employed as a practicing
pharmacist.]
ten policies regarding each student's elinical experience to the student;
the administrater; and the supervising nurse of the ageney used for the
clinical experience.]
when the student is observing or invelved in funetions invelving
medication administration and under the direct; contact supervision of
an RN
of the student's elinieal experienee-}

8) Upen sueecessful completion of the program; each pro-
gram issues to each student a certificate of completion; including the
program's name; the student's name; the date of completion; and the
signatare of the program ecoordinater]

[(9) Within 15 days after completion of the course, and
prior to scheduling the exam, each program must inform HHSC on
the HHSC class roster form of the satisfactory completion for each stu-
dent}
program is as follows.]

HH The program must consist of at least seven clock hours
of classroom instruction. ]

H2) The instructor must meet the requirements in subsee-

3) Each program must follow the curricula established by
HHSC.}

program must inform HHSC on the HHSC elass roster form of the name

e) Proecessing procedures: HHSC complies with the folow-
ing procedures in processing applications of home health medication
aide permits and renewal of permits}

receipt of an application until the date of issuance of a written notice
that the application is complete and aceepted for filing or that the ap-
sent in lieu of the notice of acceptance of a complete application. The
HA) letter of aceeptance of an application for a home
{(B) letter of application or renewal deficiency--14
days-}

eeipt of the last item neeessary to complete the application until the date

the oppertunity; if required; to show complianece with the law and of

the oppertunity for a formal hearing. An application is not considered
HB) the letter of denial for a permit—90 days; and]}
HE) the issuanece of a renewal permit—20 days]

13) Inthe event an application is net processed in the time
period stated in paragraphs (1) and (2) of this subsection, the applicant
has the right to request reimbursement of all fees paid in that particular
application process. Request for reimbursement is made to the Home
Hecalth Medication Aide Permit Program. If the dircctor of the Home
period has been vielated or finds that good cause existed for exceeding
and renewal permits exeeeds by 15 perecent or more the number of ap-
plications processed in the same calendar quarter of the preceding year;
anether public or private entity relied upon by HHSC in the applicatien
process caused the delay; or any other condition exists giving HHSC

H5) I a request for reimbursement under paragraph (3) of
this subsection is denied by the director of the Home Health Medi-
cation Aide Permit Program; the applicant may appeal to the HHSC
commissioner for a timely resolution of any dispute arising from a vi-
olation of the time periods: The applicant must give written notice
to the HHSC commissioner that the applicant requests full reimburse-
ment of all fees paid beecause the application was net processed within
request to Health and Human Services Commission; John H: Winters
Permit Program must submit a written report of the faets related to the
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applicable time period to the HHSC commissioner. The HHSC com-
appeal is decided in favor of the applicant, HHSC reimburses, in full,
all fees paid in that particular application process.]

fe) Denial; suspension; or reveeation-}

D HHSC may deny; suspend; emergeney suspend; or re-
voke a permit or program approval if the medication aide or program
fails to comply with any provision of the Texas Health and Safety Code;
Chapter 142, Subchapter B, or this chapter.]

2y HHSC may alse take action under paragraph (b of this
subsection for fraud; misrepresentation; or concealment of material fact
on any documents required to be submitted to HHSC or required to be
maintained or complied by the medication aide or program pursuant to
this chapter]

{3 HHSC may suspend or revoke an existing permit or
program approval or disqualify a person from receiving a permit or pro-
gram approval beeause of a person's eriminal history that HHSC deter-
mmes%sabaﬁsfefdeﬂﬂng%hepefmﬁuﬂéeréééq—kﬂeﬂh}sehaptef
{relating to Permitting of Persons with Criminal Baekereunds)]
[(4) 1 HHSC proposes to deny, suspend, or revoke a home
health medication aide permit or to rescind a home health medication
aide program approval; HHSC netifies the medication aide or home
quested; of the reasons for the proposed action and offers the medi-
cation aide or home health medication aide program an opportunity for
a hearing-}

HA) The medication aide or home health medication
aide program must request a hearing within 15 days after receipt of the
notice: Reeeipt of notice is presumed to occur on the tenth day after
the notice is mailed to the last address known to HHSC unless another
date is reflected on a United States Postal Serviee return receipt]

1B) The request must be in writing and submitted to the
Health and Human Services Commission; Medication Aide Program;
Mail Cede E-416; PO- Box 149030; Austin; Texas 78714-9030-}

[(C) If the medication aide or home health medication
aide program does not request a hearing, in writing, 15 days after re-
program is deemed to have waived the opportunity for a hearing and

[(5) HHSC may suspend a permit to be effective immedi-
ately when the health and safety of persons are threatened: HHSC ne-
return receipt requested; or personal delivery of the netice and of the
aide to request a hearing-}

{€6) Adl hearings are governed by Texas Government Code;
Chapter 2001, and 1 TAC §§357.481 - 357.490.]

[(7) If the medication aide or program fails to appear or be
represented at the scheduled hearing, the medication aide or program
has waived the right to a hearing and the proposed action is taken}

[(8) I HHSC suspends a home health medication aide per-
mit, the suspension remains in effect until HHSC determines that the
reason for suspension no longer exists; revokes the permit; or deter-
mines not to renew the permit: HHSC investigates before making &

ication aide must return the permit to HHSCH

1B) I a suspension overlaps a renewal date; the sus-

pended medication aide may comply with the renewal procedures in

H9) I HHSC revokes or does net renew a permit; a person
may reapply for a permit by complying with the requirements and pro-
eedures in this chapter at the time of reapplication-]

HA) HHSC may refuse to issue a permit if the reason
for revoecation or nonrenewal continues to exist]

{B) When a permit is revoked or not renewed; a medi-
cation aide must immediately return the permit to HHSC}
$557.129.  Alternate Licensing Requirements for Military Service.

(a) Fee waiver based on military experience.

(1) HHSC waives the combined permit application and ex-
amination fee described in §557.109(c)(1)(A) of this chapter (relating
to Application Procedures) [and §557128(m)(H)(A) of this chapter (re-
lating to Home Health Medication Adides)] and the permit application
fee described in §557.125(g)(1) [§557125(H(D)] of this chapter (relat-
ing to Requirements for Corrections Medication Aides) for an applicant
if HHSC receives and approves a request for a waiver of fees through
the online portal from the applicant in accordance with this subsection.

(2) To request a waiver of fees under this subsection, an
applicant must submit a written request for a waiver with the applicant's
application for a permit submitted to HHSC through the online portal
in accordance with this section. The applicant must include with the
request:

(A) documentation of the applicant's status as a military
service member, military veteran, or military spouse that is acceptable
to HHSC;

(B) documentation of the type and dates of the service,
training, and education the applicant received and an explanation as to
why the applicant's military service, training, and [ef] education sub-
stantially meets all of the requirements for a permit under this chapter;
and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the ap-
plicant by a state of the United States or a foreign government; and

(i) acopy of a current military service order issued
to the applicant's spouse by the armed forces of the United States, the
State of Texas, or another state.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state; and

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state.

(4) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(5) HHSC approves a request for a waiver of fees submit-
ted in accordance with this subsection if HHSC determines that the
applicant is a military service member or a military veteran and the
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applicant's military service, training, and [er] education substantially
meet [meets] all of the requirements for licensure under this chapter.

(b) Fee waiver based on reciprocity.

(1) HHSC waives the combined permit application and
examination fee described in §557.109(c)(1)(A) of this chapter [and
§557 128G DA) of this ehapter] and the permit application fee
described in §557.125(g)(1) [§557125H(H)] of this chapter for an
applicant if HHSC receives and approves a request through the online
portal for a waiver of fees from the applicant in accordance with this
subsection.

(2) To request a waiver of the fee under this subsection, an
applicant must include a written request for a waiver of the fee with the
applicant's application that is submitted to HHSC through the online
portal in accordance with §557.107(f) (relating to Training Require-
ments; Nursing Graduates; Reciprocity) [§557128¢)] of this chapter.
The applicant must include with the request documentation of the appli-
cant's status as a military service member, military veteran, or military
spouse that is acceptable to HHSC.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of
a current military service order issued to the applicant by the armed
forces of the United States, the State of Texas, or another state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the applicant by the armed forces of
the United States, the State of Texas, or another state; and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the ap-
plicant by a state of the United States or a foreign government; and

(i) acopy of a current military service order issued
to the applicant's spouse by the armed forces of the United States, the
State of Texas, or another state.

(4) If HHSC requests additional documentation, the appli-
cant must submit the requested documentation.

(5) HHSC approves a request for a waiver of the fee sub-
mitted in accordance with this subsection if HHSC determines that:

(A) the applicant holds a license, registration, certifi-
cate, or permit as a medication aide in good standing in another juris-
diction with licensing requirements substantially equivalent to or that
exceed the requirements for a permit under this chapter; and

(B) the applicant is a military service member, a mili-
tary veteran, or a military spouse.

(c) Additional time for permit renewal.

(1) HHSC gives a medication aide an additional two years
to complete the permit renewal requirements described in §557.115 of
this chapter (relating to Permit Renewal) if HHSC receives and ap-
proves through the online portal a request for additional time to com-
plete the permit renewal requirements from a medication aide in accor-
dance with this subsection.

(2) To request additional time to complete permit renewal
requirements, a medication aide must:

(A) submit a written request for additional time to
HHSC through the online portal before the expiration date of the
medication aide's permit; and

(B) include, along with the request, documentation of
the medication aide's status as a military service member that is ac-
ceptable to HHSC, which includes a copy of a current military service
order issued to the medication aide by the armed forces of the United
States, the State of Texas, or another state.

(3) If HHSC requests additional documentation, the medi-
cation aide must submit the requested documentation.

(4) HHSC approves a request for two additional years to
complete permit renewal requirements submitted in accordance with
this subsection if HHSC determines that the medication aide is a mili-
tary service member, except HHSC does not approve a request if HHSC
granted the medication aide a previous extension and the medication
aide has not completed the permit renewal requirements during the
two-year extension period.

(5) Ifamedication aide does not submit the written request
described by paragraph (2) of this subsection before the expiration date
of the medication aide's permit, HHSC will consider a request after
the expiration date of the permit if the medication aide establishes to
the satisfaction of HHSC that the request was not submitted before the
expiration date of the medication aide's permit because the medication
aide was serving as a military service member at the time the request
was due.

(d) Renewal of expired permit.

(1) HHSC renews an expired permit if HHSC receives and
approves a request for renewal from a former medication aide through
the online portal in accordance with this subsection.

(2) Torequest renewal of an expired permit, a former med-
ication aide must submit a written request with a permit renewal ap-
plication through the online portal within five years after the former
medication aide's permit expired. The former medication aide must in-
clude with the request documentation of the former medication aide's
status as a military service member, military veteran, or military spouse
that is acceptable to HHSC.

(3) Documentation of military status that is acceptable to
HHSC includes:

(A) for status as a military service member, a copy of a
current military service order issued to the former medication aide by
the armed forces of the United States, the State of Texas, or another
state;

(B) for status as a military veteran, a copy of a military
service discharge order issued to the former medication aide by the
armed forces of the United States, the State of Texas, or another state;
and

(C) for status as a military spouse:

(i) acopy of a marriage certificate issued to the for-
mer medication aide by a state of the United States or a foreign gov-
ernment; and

(it) a copy of a current military service order issued
to the former medication aide's spouse by the armed forces of the
United States, the State of Texas, or another state.

(4) IfHHSC requests additional documentation, the former
medication aide must submit the requested documentation.

(5) HHSC approves arequest for renewal of an expired per-
mit submitted in accordance with this subsection if HHSC determines
that:

(A) the former medication aide is a military service
member, military veteran, or military spouse;
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(B) the former medication aide has not committed an
offense listed in Texas Health and Safety Code §250.006(a) or (c)
[§250-006(a)] and has not committed an offense listed in Texas Health
and Safety Code §250.006(b) during the five years before the date the
former medication aide submitted the initial permit application;

(C) the former medication aide is not listed on the EMR;
and

(D) the former medication aide is not listed with re-
voked or suspended status on the NAR.

(e) Recognition of Out-of-State Permit of Military Spouse.

(1) A military spouse may engage in the practice of a med-
ication aide in Texas without obtaining a permit, according to the ap-
plication requirements of §557.103 of this chapter (relating to Require-
ments for Administering Medications), §557.125 of this chapter (relat-
ing to Requirements for Corrections Medication Aides) or §557.128 of
this chapter (relating to Home Health Medication Aides), if the spouse:

(A) is currently licensed in good standing by another
jurisdiction that has permitting requirements substantially equivalent
to the requirements for a permit in Texas;

(B) notifies HHSC in writing of the spouse's intent to
practice in Texas;

(C) submits to HHSC proof of the spouse's residence in
this state and a copy of the spouse's military identification; and

(D) receives from HHSC:

(i) confirmation that HHSC has verified the spouse's
permit in the other jurisdiction; and

(i) a permit to practice as a medication aide in
Texas.

(2) HHSC will review and evaluate the following criteria
when determining whether another state's permitting requirements
are substantially equivalent to the requirement for a permit under the
statutes and regulations of this state:

(A) whether the other state requires an applicant to pass
an examination that demonstrates competence in the field to obtain the
permit;

(B) whether the other state requires an applicant to meet
any experience qualifications to obtain the permit;

(C) whether the other state requires an applicant to meet
education qualifications to obtain the permit; and

taining elements similar to offenses listed in §557121b) of this sub-
chapter; and}

(D) [(B)] the other state's permit requirements, includ-
ing the scope of work authorized to be performed under the permit is-
sued by the other state.

(3) The military spouse must submit:

(A) a written request to HHSC for recognition of the
spouse's permit issued by the other state;

(B) any form and additional information regarding the
permit issued by the other state required by the rules of the specific pro-
gram or division within HHSC that licenses the business or occupation;

(C) proof of residence in this state, which may include
a copy of the permanent change of station order for the military service
member to whom the military spouse is married;

(D) a copy of the military spouse's identification card;

(E) proof the military service member is stationed at a
military installation in Texas; and

(F) proof that fingerprints submitted to the Texas
Department of Public Safety for a Federal Bureau of Investigation
[Investigations] criminal background check enable HHSC to confirm
that the military spouse is in compliance with other laws and regula-
tions applicable to medication aides in Texas.

(4) Upon verification from the permitting jurisdiction of
the military spouse's permit, and if the permit is substantially equiv-
alent to a Texas permit, HHSC shall issue a confirmation that HHSC
has verified the spouse's permit in the other jurisdiction and a permit to
practice as a medication aide in Texas.

(5) The permit issued under paragraph (4) of this subsec-
tion will expire three years from date of issuance or when the military
service member is no longer stationed at a military installation in Texas,
whichever comes first. The permit [lieense] issued under paragraph (4)
of this subsection may not be renewed.

(6) HHSC replaces a lost, damaged, or destroyed permit
for a military spouse as provided in §557.117 of this chapter (relating
to Changes). A military spouse with an active medication aide permit
can print a duplicate permit through the online portal. A military spouse
can request a change of name through the online portal by submitting
a name change application [; but the military spouse does not pay the
replacement permit fee].

(7) The military spouse shall comply with all applicable
laws, rules, and standards of this state, including applicable Texas
Health and Safety Code and Texas Administration Code provisions.

(8) HHSC may withdraw or modify the verification letter
for reasons including:

(A) the military spouse fails to comply with subsection
(i) of this section; or

(B) the military spouse's licensure required under para-
graph (1)(A) of this subsection expires or is suspended or revoked in
another jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,

2024.

TRD-202400869

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3161

¢ ¢ ¢

CHAPTER 744. MINIMUM STANDARDS
FOR SCHOOL-AGE AND BEFORE OR
AFTER-SCHOOL PROGRAMS
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The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§744.901, concerning What information must | maintain in my
personnel records, and §744.1103, concerning What minimum
qualifications must each of my employees meet, in Title 26,
Texas Administrative Code, Chapter 744, Minimum Standards
for School-Age and Before or After-School Programs, Subchap-
ter C, Record Keeping, and Subchapter D, Personnel.

BACKGROUND AND PURPOSE

The proposal is necessary to amend existing rules in Chapter
744 to implement Senate Bill (S.B.) 1469, 88th Legislature, Reg-
ular Session, 2023.

S.B. 1469 added §42.0563 to Texas Human Resources Code
(HRC) to require any person applying for a position at a child-
care facility to complete and submit an affidavit that discloses
whether the person has a charge, adjudication, or conviction re-
lated to having an inappropriate relationship with a minor; all rel-
evant facts pertaining to any charge, adjudication, or conviction
disclosed; and if the disclosure is related to a charge, whether
the charge was determined to be true or false. The bill requires
HHSC Child Care Regulation (CCR) to create a form to serve as
the affidavit.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §744.901 includes adding a sub-
section to require an operation to maintain in each personnel
record the form required by HRC §42.0563; amending language
to further distinguish the affidavit required by HRC §42.059 from
the one required by HRC §42.0563; renumbering the subsec-
tions because a new subsection is being added; making non-
substantive changes for better readability and understanding;
and updating a reference.

The proposed amendment to §744.1103 includes adding lan-
guage to require each prospective employee to complete the
form required by HRC §42.0563; amending language to further
distinguish the affidavit required by HRC §42.059 from the one
required by HRC §42.0563; making non-substantive changes for
better readability and understanding; and updating a reference.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be no additional cost to state government as a result of enforcing
or administering the rules as proposed. Enforcing or administer-
ing the rules does not have foreseeable implications relating to
costs or revenues of state or local government.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose a
cost on regulated persons; and are necessary to comply with
state law.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements; and enhanced child
safety.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the new requirement easily aligns with the current back-
ground check process.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be postmarked or shipped before the last day of the
comment period; hand-delivered before 5:00 p.m. on the last
working day of the comment period; or emailed before midnight
on the last day of the comment period. If the last day to submit
comments falls on a holiday, comments must be postmarked,
shipped, or emailed before midnight on the following business
day to be accepted. When emailing comments, please indicate
"Comments on Proposed Rule 23R076" in the subject line.

SUBCHAPTER C. RECORD KEEPING
DIVISION 4. PERSONNEL RECORDS
26 TAC §744.901
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STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.

The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.0563.

$744.901.
records?

What information must I maintain in my personnel

You must have the following records at the operation and available for
review during your hours of operation for each employee, caregiver,
substitute, and volunteer as specified in this chapter:

(1) Documentation showing the dates of the first and last
day on the job;

(2) Documentation showing how the employee meets the
minimum age and education qualifications, if applicable;

(3) A copy of a health card or health care professional's
statement verifying the employee is free of active tuberculosis, if
required by the regional Texas Department of State Health Services
tuberculosis [TB] program or local health authority;

(4) A notarized [Eieensing] Affidavit for Applicants for
Employment with a Licensed Operation or Registered Child-Care
Home (Form 2985) [foerm] as specified in Texas Human Resources
Codel[;] §42.059;

(5) A Pre-Employment Affidavit for Applicants for Employ-
ment at Certain Child Care Operations (Form 2912) as specified in
Texas Human Resources Code §42.0563;

(6) [€5)] A record of training hours, including documenta-
tion required by §744.1331 of this chapter (relating to What documen-
tation must I provide to Licensing to verify that employees have met
training requirements?);

(7) [€6)] A statement signed and dated by the employee
showing he has received a copy of the operation's:

(A) Operational policies; and
(B) Personnel policies;

(8) [€A] Proof of request for background checks required
by [under 40 FAC] Chapter 745, Subchapter F of this title (relating to
Background Checks);

(9) [€8)] A copy of a photo identification;

(10) [9)] A copy of the person's [a] current driver's license
if the [fer eaeh] person [whe] transports a child in care; and

(11) [E+09)] A statement signed and dated by the employee
verifying the date the employee attended training during orientation
that includes an overview regarding the prevention, recognition, and
reporting of child maltreatment, as outlined in §744.1303 of this chap-
ter (relating to What must orientation for employees at my operation
include?).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400850

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024

For further information, please call: (512) 438-3269

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL
DIVISION 2. EMPLOYEES AND
CAREGIVERS

26 TAC §744.1103

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.

The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.0563.

$744.1103.
meet?

What minimum qualifications must each of my employees

Each employee must:

(1) Meet the requirements in [40 FAC] Chapter 745, Sub-
chapter F of this title (relating to Background Checks);

(2) Have a current record of a tuberculosis (TB) examina-
tion [(FB)], showing the employee is free of contagious TB, if required
by the Texas Department of State Health Services or local health au-
thority; [and]

(3) Complete a notarized [Lieensing]| Affidavit for Appli-
cants for Employment with a Licensed Operation or Registered Child-

Care Home (Form 2985) before you hire the employee, [form] as spec-
ified in Texas Human Resources Code[;] §42.059; and

(4) Complete a Pre-Employment Affidavit for Applicants
for Employment at Certain Child Care Operations (Form 2912) before
you hire the employee, as specified in Texas Human Resources Code
§42.0563.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400851

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269
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CHAPTER 745. LICENSING

SUBCHAPTER D. APPLICATION PROCESS
DIVISION 3. SUBMITTING THE
APPLICATION MATERIALS

26 TAC §745.243

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§745.243, concerning What does a completed application for
a permit include, in Title 26, Texas Administrative Code (TAC),
Chapter 745, Licensing, Subchapter D, Application Process.

BACKGROUND AND PURPOSE

The proposal is necessary to amend an existing rule in Chap-
ter 745 to delete a reference to a "notarized Affidavit for Appli-
cants for Employment with a Licensed Operation or Registered
Child-Care Home" in the list of required application materials for
a registered child-care home. The deletion aligns the rule with
Texas Human Resources Code (HRC) §42.059, which requires
the affidavit for prospective employees, but does not require it
with the application.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §745.243 includes deleting a para-
graph in Figure: 26 TAC §745.243 that references a "notarized
Affidavit for Applicants for Employment with a Licensed Oper-
ation or Registered Child-Care Home" as part of a completed
application for a permit to operate a registered child-care home;
renumbering the paragraphs in Figure: 26 TAC §745.243 be-
cause a paragraph is being deleted; and updating form names
and a reference.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be no additional cost to state government as a result of enforcing
or administering the rules as proposed. Enforcing or administer-
ing the rules does not have foreseeable implications relating to
costs or revenues of state or local government.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new regulation;
(6) the proposed rule will not expand existing regulations;

(7) the proposed rule will not change the number of individuals
subject to the rules; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas; does not impose a cost on
regulated persons; and is necessary to comply with state law.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements; and enhanced child
safety.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rule be-
cause the new requirement easily aligns with the current back-
ground check process.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be postmarked or shipped before the last day of the
comment period; hand-delivered before 5:00 p.m. on the last
working day of the comment period; or emailed before midnight
on the last day of the comment period. If the last day to submit
comments falls on a holiday, comments must be postmarked,
shipped, or emailed before midnight on the following business
day to be accepted. When emailing comments, please indicate
"Comments on Proposed Rule 23R076" in the subject line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.
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The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.059.

$§$745.243.  What does a completed application for a permit include?

Application forms vary according to the type of permit. We will pro-
vide you with the required forms. Contact your local Licensing office
for additional information. The following table outlines the require-
ments for a completed application:

Figure: 26 TAC §745.243

[Eigure: 26 FAC §745:243]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400852

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§746.901, concerning What information must | maintain in my
personnel records and §746.1105, concerning What minimum
qualifications must each of my child-care center employees
meet, in Title 26, Texas Administrative Code, Chapter 746,
Minimum Standards for Child-Care Centers, Subchapter C,
Record Keeping, and Subchapter D, Personnel.

BACKGROUND AND PURPOSE

The proposal is necessary to amend existing rules in Chapter
746 to implement Senate Bill (S.B.) 1469, 88th Legislature, Reg-
ular Session, 2023.

S.B. 1469 added §42.0563 to Texas Human Resources Code
(HRC) to require any person applying for a position at a child-
care facility to complete and submit an affidavit that discloses
whether the person has a charge, adjudication, or conviction re-
lated to having an inappropriate relationship with a minor; all rel-
evant facts pertaining to any charge, adjudication, or conviction
disclosed; and if the disclosure is related to a charge, whether
the charge was determined to be true or false. The bill requires
HHSC Child Care Regulation (CCR) to create a form to serve as
the affidavit.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §746.901 includes adding a sub-
section to require an operation to maintain in each personnel
record the form required by HRC §42.0563; amending language
to further distinguish the affidavit required by HRC §42.059 from
the one required by HRC §42.0563; renumbering the subsec-
tions because a new subsection is being added; making non-
substantive changes for better readability and understanding;
and updating a reference.

The proposed amendment to §746.1105 includes adding lan-
guage to require each prospective employee to complete the
form required by HRC §42.0563; amending language to further
distinguish the affidavit required by HRC §42.059 from the one
required by HRC §42.0563; making non-substantive changes for
better readability and understanding; and updating a reference.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be no additional cost to state government as a result of enforcing
or administering the rules as proposed. Enforcing or administer-
ing the rules does not have foreseeable implications relating to
costs or revenues of state or local government.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose a
cost on regulated persons; and are necessary to comply with
state law.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements; and enhanced child
safety.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the new requirement easily aligns with the current back-
ground check process .
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TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be postmarked or shipped before the last day of the
comment period; hand-delivered before 5:00 p.m. on the last
working day of the comment period; or emailed before midnight
on the last day of the comment period. If the last day to submit
comments falls on a holiday, comments must be postmarked,
shipped, or emailed before midnight on the following business
day to be accepted. When emailing comments, please indicate
"Comments on Proposed Rule 23R076" in the subject line.

SUBCHAPTER C. RECORD KEEPING
DIVISION 4. PERSONNEL RECORDS
26 TAC §746.901

STATUTORY AUTHORITY

The proposed amendment is authorized by Texas Government
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
and Texas Government Code §531.02011, which transferred the
regulatory functions of the Texas Department of Family and Pro-
tective Services to HHSC. In addition, HRC §42.042(a) requires
HHSC to adopt rules to carry out the requirements of HRC Chap-
ter 42.

The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.0563.

$746.901.
records?

What information must I maintain in my personnel

You must have the following records at the child-care center and avail-
able for review during hours of operation for each employee, caregiver,
substitute, and volunteer as specified in this chapter:

(1) Documentation showing the dates of the first and last
day on the job;

(2) Documentation showing how the employee meets the
minimum age and education qualifications, if applicable;

(3) A copy of a health card or health care professional's
statement verifying the employee is free of active tuberculosis, if re-
quired by the regional Texas Department of State Health Services TB
program or local health authority;

(4) A notarized Licensing Affidavit for Applicants for Em-
ployment with a Licensed Operation or Registered Child-Care Home
(Form 2985) [ferm] as specified in Texas Human Resources Code[;]
§42.059;

(5) A Pre-Employment Affidavit for Applicants for Em-
ployment at Certain Child Care Operations (Form 2912) as specified
in Texas Human Resources Code §42.0563;

(6) [€65)] A record of training hours, including documenta-
tion required by §746.1329 of this chapter (relating to What documen-
tation must I provide to Licensing to verify that employees have met
training requirements?);

(7) [€6)] A statement signed and dated by the employee
showing he has received a copy of the child-care center's:

(A) Operational policies; and
(B) Personnel policies;

(8) [€A)] Proof of request for background checks required
by [under 40 TAC] Chapter 745, Subchapter F of this title (relating to
Background Checks);

(9) [€8)] A copy of a photo identification;

(10) [(9)] A copy of the person's [a] current driver's license
if the [for each] person [whe] transports a child in care; and

(11)  [€H9)] A statement signed and dated by the employee
verifying the date the employee attended training during orientation
that includes an overview of your policy on the prevention, recognition,
and reporting of child maltreatment outlined in §746.1303 of this chap-
ter (relating to What must orientation for employees at my child-care
center include?).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400853

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL
DIVISION 2. CHILD-CARE CENTER
EMPLOYEES AND CAREGIVERS

26 TAC §746.1105
STATUTORY AUTHORITY

The proposed amendment is authorized by Texas Government
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
and Texas Government Code §531.02011, which transferred the
regulatory functions of the Texas Department of Family and Pro-
tective Services to HHSC. In addition, HRC §42.042(a) requires
HHSC to adopt rules to carry out the requirements of HRC Chap-
ter 42.

The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.0563.
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$746.1105.  What minimum qualifications must each of my child-care
center employees meet?

Each child-care center employee must:

(1) Meet the requirements in [40 FAC] Chapter 745, Sub-
chapter F of this title (relating to Background Checks);

(2) Have a current record of a tuberculosis examination,
showing the employee is free of contagious TB, if required by the Texas
Department of State Health Services or local health authority; [and]

(3) Complete a notarized [Licensing] Affidavit for Appli-
cants for Employment with a Licensed Operation or Registered Child-
Care Home (Form 2985) before you hire the employee, [form] as spec-
ified in Human Resources Code[5] §42.059; and

(4) Complete a Pre-Employment Affidavit for Applicants
for Employment at Certain Child Care Operations (Form 2912) before

you hire the employee, as specified in Texas Human Resources Code

§42.0563.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400854

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

CHAPTER 747. MINIMUM STANDARDS FOR
CHILD-CARE HOMES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§747.901, concerning What information must | maintain in my
personnel records, and §747.1207, concerning What minimum
qualifications must an assistant caregiver meet, in Title 26,
Texas Administrative Code, Chapter 747, Minimum Standards
for Child-Care Homes, Subchapter C, Record Keeping, and
Subchapter D, Personnel.

BACKGROUND AND PURPOSE

The proposal is necessary to amend existing rules in Chapter
747 to implement Senate Bill (S.B.) 1469, 88th Legislature, Reg-
ular Session, 2023.

S.B. 1469 added §42.0563 to Texas Human Resources Code
(HRC) to require any person applying for a position at a child-
care facility to complete and submit an affidavit that discloses
whether the person has a charge, adjudication, or conviction re-
lated to having an inappropriate relationship with a minor; all rel-
evant facts pertaining to any charge, adjudication, or conviction
disclosed; and if the disclosure is related to a charge, whether
the charge was determined to be true or false. The bill requires
HHSC Child Care Regulation (CCR) to create a form to serve as
the affidavit.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §747.901 includes adding a sub-
section to require an operation to maintain in each personnel
record the form required by HRC §42.0563; amending language
to further distinguish the affidavit required by HRC §42.059 from
the one required by HRC §42.0563; renumbering the subsec-
tions because a new subsection is being added; making non-
substantive changes for better readability and understanding;
and updating a reference.

The proposed amendment to §747.1207 includes adding
language to require each prospective assistant caregiver to
complete the form required by HRC §42.0563; amending
language to further distinguish the affidavit required by HRC
§42.059 from the one required by HRC §42.0563; making
non-substantive changes for better readability and understand-
ing; and updating a reference.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be no additional cost to state government as a result of enforcing
or administering the rules as proposed. Enforcing or administer-
ing the rules does not have foreseeable implications relating to
costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose a
cost on regulated persons; and are necessary to comply with
state law.

PUBLIC BENEFIT AND COSTS
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Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements; and enhanced child
safety.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the new requirement easily aligns with the current back-
ground check process .

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be postmarked or shipped before the last day of the
comment period; hand-delivered before 5:00 p.m. on the last
working day of the comment period; or emailed before midnight
on the last day of the comment period. If the last day to submit
comments falls on a holiday, comments must be postmarked,
shipped, or emailed before midnight on the following business
day to be accepted. When emailing comments, please indicate
"Comments on Proposed Rule 23R076" in the subject line.

SUBCHAPTER C. RECORD KEEPING
DIVISION 4. RECORDS ON CAREGIVERS
AND HOUSEHOLD MEMBERS

26 TAC §747.901

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.

The amendment affects HRC §531.0055 and HRC §42.042 and
§42.0563.

$747.901.
records?

What information must I maintain in my personnel

You must keep at least the following at the child-care home for each
assistant caregiver and substitute caregiver, as specified in this chapter:

(1) Documentation showing the dates of the first and last
day on the job;

(2) Documentation showing how the caregiver meets the
minimum age and education qualifications, if applicable;

(3) A copy of a health card or health care professional's
statement verifying the caregiver is free of active tuberculosis, if
required by the regional Texas Department of State Health Services
tuberculosis [FB] program or local health authority;

(4) A notarized Licensing Affidavit for Applicants for Em-
ployment with a Licensed Operation or Registered Child-Care Home
(Form 2985) [ferm] as specified in Texas Human Resources Code[;]
§42.059;

(5) A Pre-Employment Affidavit for Applicants for Employ-
ment at Certain Child Care Operations (Form 2912) as specified in
Texas Human Resources Code §42.0563;

(6) [€5)] A record of training hours, including documenta-
tion required by §747.1327 of this chapter (relating to What documen-
tation must I provide to Licensing to verify that caregivers have met
training requirements?);

(7) [€6)] Proof of request for all background checks re-

quired by [under 40 TAC] Chapter 745, Subchapter F of this title
(relating to Background Checks);

(8) [€P] A copy of a photo identification;

(9) [€8)] A copy of the person's [a] current driver's license
if the [fer eaeh] person or caregiver [that] transports a child in care; and

(10) [(9)] A statement signed and dated by the caregiver
in a licensed child-care home verifying the date the caregiver attended
training during orientation that includes an overview regarding the pre-
vention, recognition, and reporting of child maltreatment, as specified
in §747.1301 of this chapter (relating to What must orientation for care-
givers at my child-care home include?)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,

2024.

TRD-202400855

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL

DIVISION 3. ASSISTANT CAREGIVERS AND
SUBSTITUTE CAREGIVERS

26 TAC §747.1207

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.
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The amendment affects HRC §531.0055 and HRC §42.042 and
§42.0563.

§$747.1207.
meet?

What minimum qualifications must an assistant caregiver

A person must meet the following qualifications [in erder] to be an
assistant caregiver who is counted in the child/caregiver ratio:

(1) Be 18 years old, except as provided by §747.1211 of
this division (relating to When may [ employ a person under the age of
18 or a person who does not have a high school diploma or equivalent
as a caregiver?);

(2) Except as provided by §747.1211 of this division, have

(A) High school diploma;
(B) High school equivalent; or

(C) High school certificate of coursework completion,
as defined in Texas Education Code[;] §28.025(d);

(3) Have completed orientation to your child-care home;

(4) Meet the requirements in [40 FAC] Chapter 745, Sub-
chapter F of this title (relating to Background Checks);

(5) Have a current record of a tuberculosis (TB) examina-
tion showing the caregiver is free of contagious TB, if required by the
Texas Department of State Health Services or local health authority;
[and]

(6) Complete a notarized Licensing Affidavit for Applicants
for Employment with a Licensed Operation or Registered Child-Care
Home (Form 2985) before you allow the person to be an assistant care-
giver, [form] as specified in Human Resources Code[;] §42.059; and][-]

(7)  Complete a Pre-Employment Affidavit for Applicants
for Employment at Certain Child Care Operations (Form 2912) be-
fore you allow the person to be an assistant caregiver, as specified in
Texas Human Resources Code §42.0563.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400856

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

¢ ¢ ¢

CHAPTER 748. MINIMUM STANDARDS FOR
GENERAL RESIDENTIAL OPERATIONS

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§748.363, concerning What information must the personnel
record of an employee include and §748.505, concerning What
minimum qualifications must all employees meet, in Title 26,
Texas Administrative Code, Chapter 748, Subchapter D, Re-
ports and Record Keeping, and Subchapter E, Personnel.

BACKGROUND AND PURPOSE

The proposal is necessary to amend existing rules in Chapter
748 to implement Senate Bill (S.B.) 1469, 88th Legislature, Reg-
ular Session, 2023.

S.B. 1469 added §42.0563 to Texas Human Resources Code
(HRC) to require any person applying for a position at a child-
care facility to complete and submit an affidavit that discloses
whether the person has a charge, adjudication, or conviction re-
lated to having an inappropriate relationship with a minor; all rel-
evant facts pertaining to any charge, adjudication, or conviction
disclosed; and if the disclosure is related to a charge, whether
the charge was determined to be true or false. The bill requires
HHSC Child Care Regulation (CCR) to create a form to serve as
the affidavit.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §748.363 includes adding a sub-
section to require an operation to maintain in each personnel
record the form required by HRC §42.0563; amending language
to further distinguish the affidavit required by HRC §42.059 from
the one required by HRC §42.0563; and renumbering subsec-
tions because a new subsection is being added.

The proposed amendment to §748.505 includes adding lan-
guage to require each employee to complete the form required
by HRC §42.0563; amending language to further distinguish
the affidavit required by HRC §42.059 from the one required by
HRC §42.0563; and renumbering the paragraphs in subsection
(b) because a new paragraph is being added; and updating a
reference.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, there will
be no additional cost to state government as a result of enforcing
or administering the rules as proposed. Enforcing or administer-
ing the rules does not have foreseeable implications relating to
costs or revenues of local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new regulation;
(6) the proposed rules will expand existing regulations;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs
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on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; do not impose a
cost on regulated persons; and are necessary to comply with
state law.

PUBLIC BENEFIT AND COSTS

Rachel Ashworth-Mazerolle, Associate Commissioner for Child
Care Regulation, has determined that for each year of the first
five years the rule is in effect the public benefit will be increased
compliance with statutory requirements; and enhanced child
safety.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause the new requirement easily aligns with the current back-
ground check process .

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Ryan Malsbary by email at Ryan.Malsbary@hhs.texas.gov.

Written comments on the proposal may be submitted to Ryan
Malsbary, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin,
Texas 78714-9030; or by email to CCRRules@hhs.texas.gov.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be postmarked or shipped before the last day of the
comment period; hand-delivered before 5:00 p.m. on the last
working day of the comment period; or emailed before midnight
on the last day of the comment period. If the last day to submit
comments falls on a holiday, comments must be postmarked,
shipped, or emailed before midnight on the following business
day to be accepted. When emailing comments, please indicate
"Comments on Proposed Rule 23R076" in the subject line.

SUBCHAPTER D. REPORTS AND RECORD
KEEPING
DIVISION 3.
26 TAC §748.363
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective

PERSONNEL RECORDS

Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.

The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.0563.

§748.363.  What information must the personnel record of an em-
ployee include?
For each employee, the personnel record must include:

(1) Documentation showing the date of employment;

(2) Documentation showing how the person meets the min-
imum age and qualifications for the position;

(3) Documentation that your operation has:

(A) Verified employment history as required by
§748.751 of this chapter (relating to What are the requirements for
obtaining and verifying an applicant's employment history?); and

(B) Conducted reference checks as required by
§748.753 of this chapter (relating to What are the requirements for
completing an applicant's reference checks?);

(4) A current job description;

(5) Evidence of any valid professional licensures, certifica-
tions, or registrations the person must have to meet qualifications for
the position, such as a current renewal card or a letter from the cre-
dentialing entity verifying that the person has met the required renewal
criteria;

(6) A copy of the record of tuberculosis screening con-
ducted prior to the person having contact with children in care show-
ing that the employee is free of contagious tuberculosis as provided in
§748.1583 of this title (relating to Who must have a tuberculosis (TB)
examination?);

(7) A notarized [Lieensing| Affidavit for Applicants for
Employment with a Licensed Operation or Registered Child-Care

Home (Form 2985) [ferm] as specified in Texas Human Resources
Code §42.059;

(8) A Pre-Employment Affidavit for Applicants for Employ-
ment at Certain Child Care Operations (Form 2912) as specified in
Texas Human Resources Code §42.0563;

(9) [3)] A statement signed and dated by the employee
documenting that the employee has read a copy of the operational poli-
cies required by §748.103 of this title (relating to What policies and
procedures must I submit for Licensing's approval as part of the appli-
cation process?);

(10) [E9] A statement signed and dated by the employee
indicating the employee must immediately report any suspected inci-
dent of child abuse, neglect, or exploitation to the Texas Abuse and
Neglect Hotline and to the operation's administrator or administrator's
designee;

(11) [(48)] Proof of request for background checks required
by Chapter 745, Subchapter F of this title (relating to Background
Checks);

(12)

[@H] For each person who transports a child, a copy
of:

(A) The person's valid driver's license; or

(B) A driver's license check conducted through the
Texas Department of Public Safety within the last 12 months;

(13) [E2)] A record of training, including the date of the
training, the number of training hours, and the curriculum covered,
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(14) [63)] Any documentation of the person's performance
with the operation; and

(15) [E4)] The date and reason for the person's separation,
if applicable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400857

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

L4 L4 L4
SUBCHAPTER E. PERSONNEL
DIVISION 1. GENERAL REQUIREMENTS

26 TAC §748.505
STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.02011, which transferred the regulatory
functions of the Texas Department of Family and Protective
Services to HHSC. In addition, HRC §42.042(a) requires HHSC
to adopt rules to carry out the requirements of HRC Chapter 42.

The amendment affects Texas Government Code §531.0055
and HRC §42.042 and §42.0563.

§$748.505.  What minimum qualifications must all employees meet?

(a) Anemployee's behavior or health status must not present a
danger to children in care.

(b) Each employee must:

(1) Meet the requirements in Chapter 745, Subchapter F [of
Chapter 745] of this title (relating to Background Checks);

(2) Have a record of a tuberculosis screening showing the
employee is free of contagious TB as provided in §748.1583 of this
chapter (relating to Who must have a tuberculosis (TB) examination);

(3) Be physically, mentally, and emotionally capable of
performing assigned tasks and have the skills necessary to perform
assigned tasks;

(4) Complete a notarized [Lieensing| Affidavit for Appli-
cants for Employment with a Licensed Operation or Registered Child-

Care Home (Form 2985) before you hire the employee [form], as spec-
ified in Texas Human Resources Code §42.059;

(5) Complete a Pre-Employment Affidavit for Applicants
for Employment at Certain Child Care Operations (Form 2912) before
you hire the employee, as specified in Texas Human Resources Code

§42.0563; and

(6) [€5)] Have cleared a pre-employment screening assess-
ment in which you determined the employee's suitability for the em-
ployee's position. The screening must have included:

(A) Verification of employment history as required by
§748.751 of this subchapter (relating to What are the requirements for
obtaining and verifying an applicant's employment history?); and

(B) Reference checks, as required by §748.753 of this
subchapter (relating to What are the requirements for completing an
applicant's reference checks?).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 26,
2024.

TRD-202400858

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 438-3269

¢ 14 ¢
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS

CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS

SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)

34 TAC §41.15

The Board of Trustees of the Teacher Retirement System of
Texas (TRS) proposes new §41.15 (relating to Optional Dental
Benefits Plan) under Subchapter A (relating to Retiree Health
Care Benefits (TRS-CARE)) of Chapter 41 in Part 3 of Title 34
of the Texas Administrative Code.

BACKGROUND AND PURPOSE

The purpose of this proposed new rule is to implement Senate
Bill (S.B.) 1854, 88th Legislature, Regular Session, 2023.

S.B. 1854 amended Chapter 1575 of the Insurance Code
(TRS-Care) by adding a new Section 1575.1601, concerning
Group Benefits for Dental and Vision Care, requiring the Board
of Trustees ("the trustee") to establish or contract for and make
available under the group program an optional plan that provides
coverage for dental care.

Proposed new §41.15 implements Insurance Code §1575.1601
by establishing the rules that will apply to the optional dental ben-
efits plan, including eligibility terms, definition of the plan year,
enrollment and disenrollment terms, payment of contributions to-
wards coverage, effective dates of coverage, expulsion for fraud,
and competitive bidding.

FISCAL NOTE

Don Green, TRS Chief Financial Officer, has determined that for
each year of the first five years the proposed new rule will be in
effect, there will be no foreseeable fiscal implications for state or
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local governments as a result of administering the proposed new
rule.

PUBLIC COST/BENEFIT

For each year of the first five years the proposed new rule will be
in effect, Mr. Green also has determined that the public benefit
anticipated as a result of adopting the new rule will be to provide
guidance with respect to TRS' implementation of the optional
dental plan required under new Insurance Code §1575.1601.
Mr. Green has also determined that there is no economic cost to
entities required to comply with the proposed new rule. Further,
Mr. Green has determined participants will incur a cost through
the payment of premiums only if they choose to participate in
an optional dental benefits plan and S.B. 1854 cannot be imple-
mented without these premium payments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

TRS has determined that there will be no adverse economic ef-
fect on small businesses, micro-businesses, or rural communi-
ties as a result of the proposed new rule. Therefore, neither an
economic impact statement nor a regulatory flexibility analysis is
required under Government Code §2006.002.

LOCAL EMPLOYMENT IMPACT STATEMENT

TRS has determined that there will be no effect on local employ-
ment because of the proposed new rule. Therefore, no local em-
ployment impact statement is required under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

TRS has determined that for the first five years the proposed new
rule is in effect, the proposed new rule will not create or eliminate
any TRS programs; will not require the creation or elimination of
employee positions; will not require an increase or decrease in
future legislative appropriations to TRS; will not eliminate any
fees currently paid to TRS; will not expand, limit or repeal an
existing regulation; will not increase or decrease the number of
individuals subject to the rule's applicability; and will not affect
the state's economy.

This proposal creates a new regulation. Proposed §41.15 is
a new rule through which TRS, as trustee of the Texas Pub-
lic School Retired Employees Group Benefits Act created un-
der Chapter 1575 of the Insurance Code, will establish a new
optional dental benefits plan of group coverage under Section
1575.1601.

TAKINGS IMPACT ASSESSMENT

TRS has determined that there are no private real property
interests affected by the proposed new rule, therefore, a takings
impact assessment is not required under Government Code
§2007.043.

COSTS TO REGULATED PERSONS

TRS has determined that Government Code §2001.0045 does
not apply to the proposed new rule because it does not impose
a cost on regulated persons.

COMMENTS

Comments may be submitted in writing to Brian Guthrie, TRS
Executive Director, 1000 Red River Street, Austin, Texas 78701-
2698. Written comments must be received by TRS no later than
30 days after publication of this notice in the Texas Register.

STATUTORY AUTHORITY

The new rule is being proposed under the authority of Chap-
ter 1575, Insurance Code, which establishes the Texas Pub-
lic School Retired Employees Group Benefits Act (TRS-CARE),
§1575.052, which allows the trustee to adopt rules, plans, pro-
cedures, and orders reasonably necessary to implement Chap-
ter 1575; Chapter 825, Texas Government Code, which governs
the administration of TRS, §825.102, which authorizes the board
of trustees to adopt rules for the transaction of the business of
the board; and Senate Bill (S.B.) 1854 as enrolled by the 88th
Legislature, Regular Session, on May 26, 2023 and effective on
September 1, 2023.

CROSS-REFERENCE TO STATUTE

The proposed new rule implements Insurance Code
§1575.1601, concerning Group Benefits for Dental and Vision
Care.

$§41.15.  Optional Dental Benefits Plan.

(a) Establishment.

(1) In accordance with Section 1575.1601, Insurance
Code, TRS makes available to individuals under the TRS-Care
program an optional plan that provides coverage for dental care
(hereinafter referred to as an "optional dental benefits plan").

(2) TRS may offer an optional dental benefits plan through
an insurance carrier or the optional dental benefits plan may be self-
funded.

(3) An optional dental benefits plan may have one or more
benefit designs for participants to choose from, as determined by TRS.

(b) Eligibility.
(1) Only retirees, dependents, surviving spouses, and sur-
viving dependent children, as defined under Chapter 1575, Insurance

Code, are eligible to enroll in an optional dental benefits plan (here-
inafter referred to as "eligible members").

(2) Individuals shall be eligible for an optional dental ben-
efits plan under the same requirements as described in §41.10 of this
title (relating to Eligibility to Enroll in the Health Benefits Program
Under the Texas Public School Retired Employees Group Benefits Act

(TRS-Care)).

(3) Eligible members may enroll in an optional dental ben-
efits plan even if they are not enrolled or applying for enrollment in
any other TRS-Care plan at the time of enrollment in an optional den-
tal benefits plan.

(4) If an eligible member is eligible for an optional dental
benefits plan as a retiree and also as a dependent of another retiree, the
retiree may elect to participate in an optional dental benefits plan as a
retiree or as a dependent but cannot participate as both. An eligible
member must choose to participate as a retiree or as a dependent.

(c) Plan Year. The plan year for an optional dental benefits
plan is from January 1 to December 31 (hereinafter referred to as "plan
ear").

(d) Enrollment and Disenrollment.

(1) Enrollment. Eligible members desiring to enroll in an
optional dental benefits plan must do so within the open enrollment
period or during an additional enrollment opportunity.

(A) Open Enrollment.
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(i) An eligible member may enroll in an optional
dental benefits plan during an open enrollment period established by

(1) Bid procedures for an optional dental benefits plan shall
follow the same process as described in §41.9 of this title (relating to

TRS.

(i)  Onbehalf of the trustee, the executive director or
a designee may prescribe open enrollment periods and the conditions

Bid Procedure).

(2) TRS may award separate contracts for different aspects
in the administration of an optional dental benefits plan, such as in-

under which eligible members may enroll during an open enrollment

surance coverage, claims administration, utilization review services,

period.

(B) Additional Enrollment Opportunities. Individuals
shall have the same additional enrollment opportunities for an optional

administrative services, and ancillary services.

(3) Each bidder must comply with the minimum qualifica-
tions contained in the applicable solicitation from TRS.

dental benefits plan as those provided under §41.2(a) - (c) of this title
(relating to Additional Enrollment Opportunities).

(2) Disenrollment. Eligible members may only disenroll
from an optional dental benefits plan during the open enrollment pe-
riod, with the exception that an eligible member may disenroll during
a special enrollment opportunity as described by §41.2(b) of this title.

(3) Enrollment and Disenrollment Process. Eligible mem-
bers must follow the enrollment and disenrollment processes estab-

lished by TRS.

(e) Payment of Contributions.

(1) Retirees, surviving spouses, and surviving dependent
children, or their representatives (collectively "participants") shall pay
monthly contributions, as set by TRS, for their and their dependents'
participation in an optional dental benefits plan and may, at TRS' sole
discretion, be required to do so through deductions from the partici-
pant's TRS annuity payment or through direct payments to TRS or its

designee.

(A) In accordance with Section 1575.153, Insurance
Code, the participant must, in writing, authorize the trustee to deduct
the entirety of the participant's contributions for the participant's cov-
erage under the TRS-Care plan(s) from the participant's TRS annuity

payment.

(B) If the amount of the participant's TRS annuity pay-
ment is not enough to cover all of the participant's contributions for
coverage under the participants TRS-Care plan(s), the participant shall
be directly billed by TRS or its designee.

(2) Ifaparticipant is required to pay their contributions for
an optional dental benefits plan directly to TRS or its designee, failure
to timely pay the full amount of a required contribution for coverage
will result in termination of the optional dental benefits plan. Partici-
pants or eligible members that have lost their coverage due to lack of
payment of contribution for coverage may be subject to recoupment by
TRS of outstanding contribution amounts, penalties, and be subject to
reenrollment conditions prior to reenrollment.

(f) Effective Date of Coverage.

(1) An optional dental benefits plan shall follow the same
effective dates of coverage that apply under §41.7(a) - (h) and (j) of
this title (relating to Effective Date of Coverage).

(2) In addition, if an eligible member enrolls during a TRS
open enrollment period as described in subsection (d)(1)(A) of this sec-
tion, the effective date of coverage shall be the first day of the plan year
following the end of the open enrollment period.

(g) Expulsion for fraud. Expulsion for fraud from an optional
dental benefits plan shall follow the same process as described in
§41.14 of this title (relating to Expulsion from TRS-Care for Fraud).

(h) Competitive Bidding.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400933

Don Green

Chief Financial Officer

Teacher Retirement System of Texas

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 542-3528
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34 TAC §41.16

The Board of Trustees of the Teacher Retirement System of
Texas (TRS) proposes new §41.16 (relating to Optional Vision
Benefits Plan) under Subchapter A (relating to Retiree Health
Care Benefits (TRS-CARE)) of Chapter 41 in Part 3 of Title 34
of the Texas Administrative Code.

BACKGROUND AND PURPOSE

The purpose of this proposed new rule is to implement Senate
Bill (S.B.) 1854, 88th Legislature, Regular Session, 2023.

S.B. 1854 amended Chapter 1575 of the Insurance Code
(TRS-Care) by adding a new Section 1575.1601, concerning
Group Benefits for Dental and Vision Care, requiring the Board
of Trustees ("the trustee") to establish or contract for and make
available under the group program an optional plan that provides
coverage for vision care.

Proposed new §41.16 implements Insurance Code §1575.1601
by establishing the rules that will apply to the optional vision ben-
efits plan, including eligibility terms, definition of the plan year,
enrollment and disenrollment terms, payment of contributions to-
wards coverage, effective dates of coverage, expulsion for fraud,
and competitive bidding.

FISCAL NOTE

Don Green, TRS Chief Financial Officer, has determined that for
each year of the first five years the proposed new rule will be in
effect, there will be no foreseeable fiscal implications for state or
local governments as a result of administering the proposed new
rule.

PUBLIC COST/BENEFIT

For each year of the first five years the proposed new rule will be
in effect, Mr. Green also has determined that the public benefit
anticipated as a result of adopting the new rule will be to provide
guidance with respect to TRS' implementation of the optional vi-
sion plan required under new Insurance Code §1575.1601. Mr.
Green has also determined that there is no economic cost to en-
tities required to comply with the proposed new rule. Further, Mr.
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Green has determined participants will incur a cost through the
payment of premiums only if they choose to participate in an op-
tional vision benefits plan and S.B. 1854 cannot be implemented
without these premium payments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

TRS has determined that there will be no adverse economic ef-
fect on small businesses, micro-businesses, or rural communi-
ties as a result of the proposed new rule. Therefore, neither an
economic impact statement nor a regulatory flexibility analysis is
required under Government Code §2006.002.

LOCAL EMPLOYMENT IMPACT STATEMENT

TRS has determined that there will be no effect on local employ-
ment because of the proposed new rule. Therefore, no local em-
ployment impact statement is required under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

TRS has determined that for the first five years the proposed new
rule is in effect, the proposed new rule will not create or eliminate
any TRS programs; will not require the creation or elimination of
employee positions; will not require an increase or decrease in
future legislative appropriations to TRS; will not eliminate any
fees currently paid to TRS; will not expand, limit or repeal an
existing regulation; will not increase or decrease the number of
individuals subject to the rule's applicability; and will not affect
the state's economy.

This proposal creates a new regulation. Proposed §41.16 is
a new rule through which TRS, as trustee of the Texas Pub-
lic School Retired Employees Group Benefits Act created un-
der Chapter 1575 of the Insurance Code, will establish a new
optional vision benefits plan of group coverage under Section
1575.1601.

TAKINGS IMPACT ASSESSMENT

TRS has determined that there are no private real property
interests affected by the proposed new rule, therefore, a takings
impact assessment is not required under Government Code
§2007.043.

COSTS TO REGULATED PERSONS

TRS has determined that Government Code §2001.0045 does
not apply to the proposed new rule because it does not impose
a cost on regulated persons.

COMMENTS

Comments may be submitted in writing to Brian Guthrie, TRS
Executive Director, 1000 Red River Street, Austin, Texas 78701-
2698. Written comments must be received by TRS no later than
30 days after publication of this notice in the Texas Register.

STATUTORY AUTHORITY

The new rule is being proposed under the authority of Chap-
ter 1575, Insurance Code, which establishes the Texas Pub-
lic School Retired Employees Group Benefits Act (TRS-CARE),
§1575.052, which allows the trustee to adopt rules, plans, pro-
cedures, and orders reasonably necessary to implement Chap-
ter 1575; Chapter 825, Texas Government Code, which governs
the administration of TRS, §825.102, which authorizes the board
of trustees to adopt rules for the transaction of the business of
the board; and Senate Bill (S.B.) 1854 as enrolled by the 88th

Legislature, Regular Session, on May 26, 2023 and effective on
September 1, 2023.

CROSS-REFERENCE TO STATUTE

The proposed new rule implements Insurance Code §1575.1601
concerning Group Benefits for Dental and Vision Care.

§41.16. Optional Vision Benefits Plan.
(a) Establishment.

(1) In accordance with Section 1575.1601, Insurance
Code, TRS makes available to individuals under the TRS-Care
program an optional plan that provides coverage for vision care
(hereinafter referred to as an "optional vision benefits plan").

(2) TRS may offer an optional vision benefits plan through
an insurance carrier or the optional vision benefits plan may be self-
funded.

(3) An optional vision benefits plan may have one or more
benefit designs for participants to choose from, as determined by TRS.

(b) Eligibility.
(1)  Only retirees, dependents, surviving spouses, and sur-
viving dependent children, as defined under Chapter 1575, Insurance

Code, are eligible to enroll in an optional vision benefits plan (here-
inafter referred to as "eligible members").

(2) Individuals shall be eligible for an optional vision ben-
efits plan under the same requirements as described in §41.10 of this
title (relating to Eligibility to Enroll in the Health Benefits Program
Under the Texas Public School Retired Employees Group Benefits Act

(TRS-Care)).

(3) Eligible members may enroll in an optional vision ben-
efits plan even if they are not enrolled or applying for enrollment in
any other TRS-Care plan at the time of enrollment in an optional vi-
sion benefits plan.

(4) If an eligible member is eligible for an optional vision
benefits plan as a retiree and also as a dependent of another retiree, the
retiree may elect to participate in an optional vision benefits plan as a
retiree or as a dependent but cannot participate as both. An eligible
member must choose to participate as a retiree or as a dependent.

(c) Plan Year. The plan year for an optional vision benefits
plan is from January 1 to December 31 (hereinafter referred to as "plan

"

car’).

(d) Enrollment and Disenrollment.

(1) Enrollment. Eligible members desiring to enroll in an
optional vision benefits plan must do so within the open enrollment
period or during an additional enrollment opportunity.

(A) Open Enrollment.

(i) An eligible member may enroll in an optional
vision benefits plan during an open enrollment period established by
TRS.

(ii)  Onbehalf of the trustee, the executive director or
a designee may prescribe open enrollment periods and the conditions
under which eligible members may enroll during an open enrollment

period.

(B) Additional Enrollment Opportunities. Individuals
shall have the same additional enrollment opportunities for an optional
vision benefits plan as those provided under §41.2(a) - (¢) of this title
(relating to Additional Enrollment Opportunities).
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(2) Disenrollment. Eligible members may only disenroll
from an optional vision benefits plan during the open enrollment pe-

(2) In addition, if an eligible member enrolls during a TRS
open enrollment period as described in subsection (d)(1)(A) of this sec-

riod, with the exception that an eligible member may disenroll during

tion, the effective date of coverage shall be the first day of the plan year

a special enrollment opportunity as described by §41.2(b) of this title.

following the end of the open enrollment period.

(3) Enrollment and Disenrollment Process. Eligible mem-
bers must follow the enrollment and disenrollment processes estab-

(g) Expulsion for fraud. Expulsion for fraud from an optional
vision benefits plan shall follow the same process as described in

lished by TRS.
(e) Payment of Contributions.

(1) Retirees, surviving spouses, and surviving dependent
children, or their representatives (collectively, "participants") shall pay

§41.14 of this title (relating to Expulsion from TRS-Care for Fraud).
(h) Competitive Bidding.

(1) Bid procedures for an optional vision benefits plan shall
follow the same process as described in §41.9 of this title (relating to

monthly contributions, as set by TRS, for their and their dependents'

Bid Procedure).

participation in an optional vision benefits plan and may, at TRS' sole
discretion, be required to do so through deductions from the partici-
pant's TRS annuity payment or through direct payments to TRS or its

designee.

(A) In accordance with Section 1575.153, Insurance
Code, the participant must, in writing, authorize the trustee to deduct
the entirety of the participant's contributions for the participant's cov-
erage under the TRS-Care plan(s) from the participant's TRS annuity

payment.

(B) If the amount of the participant's TRS annuity pay-
ment is not enough to cover all of the participant's contributions for
coverage under the participants TRS-Care plan(s), the participant shall
be directly billed by TRS or its designee.

(2) Ifaparticipant is required to pay their contributions for
an optional vision benefits plan directly to TRS or its designee, failure
to timely pay the full amount of a required contribution for coverage
will result in termination of the optional vision benefits plan. Partici-
pants or eligible members that have lost their coverage due to lack of
payment of contribution for coverage may be subject to recoupment by
TRS of outstanding contribution amounts, penalties, and be subject to
reenrollment conditions prior to reenrollment.

(f) Effective Date of Coverage.

(1) An optional vision benefits plan shall follow the same
effective dates of coverage that apply under §41.7(a) - (h) and (j) of
this title (relating to Effective Date of Coverage).

(2) TRS may award separate contracts for different aspects
in the administration of an optional vision benefits plan, such as in-
surance coverage, claims administration, utilization review services,
administrative services, and ancillary services.

(3) Each bidder must comply with the minimum qualifica-
tions contained in the applicable solicitation from TRS.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 4, 2024.

TRD-202400934

Don Green

Chief Financial Officer

Teacher Retirement System of Texas

Earliest possible date of adoption: April 14, 2024
For further information, please call: (512) 542-3528
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