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C]OVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for January 11, 2024

Appointed to the Texas Commission on the Arts for a term to expire
August 31,2027, Edwin K. "Kent" Perkins of Mingus, Texas (replacing
Keenan Fletcher of Llano, who resigned).

Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2029, Abidali Z. "Abid" Neemuchwala of Little Elm, Texas
(replacing Adrian Guerra of Roma, whose term expired).

Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2029, Patricia P. "Patty" Nuss of Corpus Christi, Texas (Ms.
Nuss is being reappointed).

Appointed to the Texas Commission on the Arts for a term to expire
August 31, 2029, Nancy W. Windham of Nacogdoches, Texas (replac-
ing Dale W. Brock of Fort Worth, whose term expired).

Designating Karen E. Partee of Prosper as presiding officer of the Texas
Commission on the Arts for a term to expire at the pleasure of the

Governor. Ms. Partee is replacing Dale W. Brock of Fort Worth as
presiding officer.

Appointments for January 12, 2024

Appointed to the Sabine River Authority of Texas Board of Directors
for a term to expire July 6, 2029, Thomas N. "Tom" Beall of Milam,
Texas (Mr. Beall is being reappointed).

Appointed to the Sabine River Authority of Texas Board of Directors
for a term to expire July 6, 2029, James W. "Bill" Bruce of Orange,
Texas (replacing Janie Lou Walenta of Quitman, whose term expired).

Appointed to the Sabine River Authority of Texas Board of Directors
for a term to expire July 6, 2029, Clifford R. "CIiff" Todd of Long
Branch, Texas (Mr. Todd is being reappointed).

Greg Abbott, Governor
TRD-202400140

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

SUBCHAPTER B. ADVISORY COMMITTEES
DIVISION 1. COMMITTEES

1 TAC §351.825

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to
§351.825, concerning the Texas Brain Injury Advisory Council
(TBIAC).

BACKGROUND AND PURPOSE

The purpose of the proposal is to extend the TBIAC's abolition
date; make revisions to ensure the rule meets the HHSC stan-
dards for its advisory committee rules, correct formatting, punc-
tuation, and grammar, and update provisions to adhere to the
Open Meetings Act. These amendments will also clarify mem-
ber terms, outline reimbursement for specific membership cate-
gories travel expenses, and completion of required training. The
Texas Administrative Code currently states that the section ex-
pires and the TBIAC is abolished on July 1, 2024. The TBIAC is
established under the Texas Government Code Section 531.012
which specifies that Texas Government Code Chapter 2110 ap-
plies to this advisory committee. The proposed amendment ex-
tends the abolishment date by four additional years as permitted
by Texas Government Code §2110.008.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §351.825(a) changes the word
"subchapter” to "division" to specify exactly where §351.801 is
located.

The proposed amendment to §351.825(b) adds a hyphen to the
phrase "long term."

The proposed amendment to §351.825(c) updates grammar by
updating the tense of the verbs, adds a hyphen to the phrase
"long term," and adds that the TBIAC also has the task of adopt-
ing bylaws to guide its operation.

The proposed amendment to §351.825(d) replaces the word "im-
mediate" with "immediately" and adds "Texas" before "Health
and Human Services Commission Executive Council" for speci-
ficity.

The proposed amendment to §351.825(e) reformats the subsec-
tion and adds new paragraphs (2) and (3) to provide the require-
ments for open meetings including meeting frequency and the
number of members that constitutes a quorum.

The proposed amendment to §351.825(f)(1) adds the factors
considered in appointing members to the TBIAC. Provisions
about staggering terms are deleted and moved to (f)(2). Edits
are made for formatting and punctuation. Edits to subsection
(f)(2) clarify that the Executive Commissioner will appoint a
member to serve an unexpired term and add subparagraph (B)
which provides that except as may be necessary to stagger
terms to ensure a sufficient number of active members are
serving the council to meet quorum, the term of each member
is three years and a member may apply to serve one additional
term.

The proposed amendment to §351.825(g)(2) removes the sec-
ond sentence for clarity. Members serve three year terms and
are able to serve until a new member has been appointed to their
category, therefore the chair or vice chair may continue to serve
until the replacement has been appointed.

The proposed amendment to §351.825(h) adds a reference to a
chapter in the Texas Government Code that a member must be
trained on and provides that a member must complete training
on HHS ethics policy and other relevant HHS policies.

The proposed amendment to §351.825 adds new subsection (i)
which describes travel allowances for council members. The
remaining subsection is renumbered.

The proposed amendment to current §351.825(i), new subsec-
tion (j), extends the TBIAC's abolition and the section's expiration
date to July 1, 2028. Punctuation is also corrected.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

PROPOSED RULES January 26, 2024 49 TexReg 305



(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new rule;

(6) the proposed rule will not expand, limit, or repeal existing
rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, HHSC Chief Financial Officer, has also determined
that there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities. The Texas
Brain Injury Advisory Council does not have expendable funds
and does not provide or effect direct services to clients.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Laurie Pryor, Brain Injury Programs Director, has determined
that for each year of the first five years the rule is in effect, the
public benefit will be that the TBIAC will continue to exist for an-
other four years and provide subject matter expertise and recom-
mendations to the Executive Commissioner and agencies within
the HHS system on items related to brain injury for four more
years. This will continue to impact the lives of individuals with
brain injury and their care partners to increase awareness, pre-
vention, and the quality of and access to services.

Trey Wood, HHSC Chief Financial Officer, has also determined
that for the first five years the amended rule is in effect, there
are no anticipated economic costs to persons who are required
to comply with the proposed rule because the rule applies only
to HHSC.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Kristen Boessling at (512)706-7191, HHSC Office of Acquired
Brain Injury.

Written comments on the proposal may be submitted to Kristen
Boessling, Brain Injury Programs Liaison, 701 W. 51st Street,
MC-3084; or by email to oabi@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please

indicate "Comments on Proposed Rule 23R023" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.012, which authorizes the Executive
Commissioner to establish advisory committees by rule.

The amendment affects Texas Government Code §531.0055
and Texas Government Code §531.012.

$351.825.  Texas Brain Injury Advisory Council.

(a) Statutory authority. The Texas Brain Injury Advisory
Council (TBIAC) is established under Texas Government Code
§531.012 and is subject to §351.801 of this division [subehapter]
(relating to Authority and General Provisions).

(b) Purpose. The TBIAC advises the Executive Commissioner
and the Health and Human Services system on strategic planning, pol-
icy, rules, and services related to the prevention of brain injury; re-
habilitation; and the provision of long-term [leng term] services and
supports for persons who have survived brain injuries to improve their
quality of life and ability to function independently in the home and
community.

(c) Tasks. The TBIAC performs the following tasks:

(1) informs [inferming] state leadership of the needs of per-
sons who have survived a brain injury and their families regarding re-
habilitation and the provision of long-term [leng term] services and
supports to improve health and functioning that leads to achieving max-
imum independence in home and community living and participation;

(2) encourages [enceuraging| research into the causes and
effects of brain injuries as well as promising and best practice ap-

proaches for prevention, early intervention, treatment and care of brain
injuries and the provision of long-term [leng term] services and sup-
ports;

(3) recommends [recommending] policies that facilitate
the implementation of the most current promising and evidence-based

practices for the care, rehabilitation, and the provision of long-term
[feng term] services and supports to persons who have survived a
brain injury;

(4) promotes [premeting] brain injury awareness, educa-
tion, and implementation of health promotion and prevention strategies
across Texas; [and]

(5) facilitates [faeilitating] the development of part-
nerships among diverse public and private provider and consumer
stakeholder groups to develop and implement sustainable service
and support strategies that meet the complex needs of persons who
have survived a brain injury and those experiencing co-occurring
conditions; and[-]

(6) adopts bylaws to guide the operation of the TBIAC.

(d) Reporting requirements.

(1) Reporting to Executive Commissioner. By November
1 of each year, the TBIAC files an annual written report with the
Executive Commissioner covering the meetings and activities in
the immediately [immediate] preceding fiscal year and reports any
recommendations to the Executive Commissioner at a meeting of the
Texas Health and Human Services Commission Executive Council.
The report includes:
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(A) alist of the meeting dates;
(B) the members' attendance records;
(C) a brief description of actions taken by the TBIAC;

(D) a description of how the TBIAC accomplished its
tasks;

(E) adescription of activities the TBIAC anticipates un-
dertaking in the next fiscal year;

(F) recommendations made by the TBIAC, if any;
(G) recommended amendments to this section; and

(H) the costs related to the TBIAC, including the cost
of HHSC staff time spent supporting the TBIAC's activities and the
source of funds used to support the TBIAC's activities.

(2) Reporting to Texas Legislature. The TBIAC shall sub-
mit a written report to the Texas Legislature of any policy recommen-
dations made to the Executive Commissioner by December 1 of each
even-numbered year.

(e) Meetings [Open meetings].

(1) Open Meetings. The TBIAC complies with the require-
ments for open meetings under Texas Government Code Chapter 551
as if it were a governmental body.

(2) Frequency. The TBIAC will meet every three months.

(3) Quorum. Eight members constitutes a quorum.
(f) Membership.

(1) The TBIAC is composed of 15 members appointed by
the Executive Commissioner representing the categories below. In se-
lecting members to serve on the TBIAC [eemmittee], HHSC considers
the appllcants qualifications, background, geographic location, and in-
terest in serving [may eonsider the applicants' geographie location: Ex-
cept as may be necessary to stagger terms, the term of office of cach
member is three years. A member may apply to serve one additional
term|.

[(D] [The TBIAC includes:]

(A) One [ene] representative from acute hospital
trauma units.[;]

(B) One [ene] representative from post-acute rehabili-
tation facilities.[3]

(C) One [ene] representative of a long-term care facility
that serves persons who have survived a brain injury.[3]

(D) One [ene] healthcare practitioner or service
provider who has specialized training or interest in the prevention of
brain injuries or the care, treatment, and rehabilitation of persons who
have survived a brain injury.[3]

(E) One [ene] representative of an institution of higher
education engaged in research that impacts persons who have survived
a brain injury.[3]

(F) Five [five] persons who have survived a brain injury
representing diverse ethnic or cultural groups and geographic regions
of Texas, with:

(i) at least one of these being a transition age youth
(age 18-26);

(ii) at least one of these being a person who has sur-
vived a traumatic brain injury; and

(iii)  atleast one of these being a person who has sur-
vived a non-traumatic brain injury.|[z]

(G) Four [feur] family members actively involved in
the care of loved ones who have sustained a brain injury, with:

(i) at least one of these being a person whose loved
one has survived a traumatic brain injury; and

(ii) at least one of these being a person whose loved
one has survived a non-traumatic brain injury.[; and]

(H) One [ene] representative from the stroke commit-
tee of the Governor's Emergency Medical Services (EMS) & Trauma
Advisory Council or other stakeholder group with a focus on stroke.

(2) Members are appointed for staggered terms so that the
terms of five, or almost five, members expire on December 31 of each
year. Regardless of the term limit, a member serves until his or her
replacement has been appointed. This ensures sufficient, appropriate
representation.

(A) [63)] If a vacancy occurs, the Executive Commis-

sioner will appoint a person [is appeinted] to serve the unexpired por-
tion of that term.

(B) Except as may be necessary to stagger terms, the
term of each member is three years. A member may apply to serve one
additional term.

(g) Officers. The TBIAC selects a chair and vice chair of the
TBIAC from among its members. The chair or the vice chair[; ene of
whem] must be a person who has survived a brain injury or a family
member actively involved in the care of a loved one who has survived
a brain injury.

(1) The chair serves until December 31 of each even-num-
bered year. The vice chair serves until December 31 of each odd-num-
bered year.

(2) A member may serve up to [serves no more than| two
consecutive terms as chair or vice chair. [A ehair or vice chair may not
serve beyond their membership term:|

(h) Required Training. Each member must [shall] complete
[aH] training on relevant statutes and rules, including this section and
§351.801 of this division; [subehapter; and] Texas Government Code
§531.012, [and] Chapters 551, 552, and 2110; the HHS Ethics Policy;
and other relevant HHS policies. Training will be provided by HHSC.

(i) Travel Reimbursement. To the extent permitted by the cur-
rent General Appropriations Act, a member of the TBIAC may be re-
imbursed for their travel to and from meetings if funds are appropriated
and available and in accordance with the HHSC Travel Policy.

() [€)] Date of abolition. The TBIAC is abolished[;] and this
section expires[5] on July 1, 2028 [2024], in compliance with Texas
Government Code §2110.008(b).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.
TRD-202400088
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Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 706-7191
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CHAPTER 382.  WOMEN'S HEALTH SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to
§382.1, concerning Introduction; §382.5, concerning Definitions;
§382.7, concerning Client Eligibility; §382.9, concerning Appli-
cation and Renewal Procedures; §382.15, concerning Covered
and Non-covered Services; §382.17, concerning Health-Care
Providers; §382.101, concerning Introduction; §382.105,
concerning Definitions; §382.107, concerning Client Eligibil-
ity; §382.109, concerning Financial Eligibility Requirements;
§382.113, concerning Covered and Non-covered Services;
§382.115, concerning Family Planning Program Providers;
§382.119, concerning Reimbursement; §382.121, concerning
Provider's Request for Review of Claim Denial; §382.123, con-
cerning Record Retention; §382.125, concerning Confidentiality
and Consent; and §382.127, concerning FPP Services for
Minors; and proposes the repeal of §382.3, concerning Non-en-
tittement and Availability; and §382.11, concerning Financial
Eligibility Requirements.

BACKGROUND AND PURPOSE

The primary purpose of the proposal is to update eligibility
and other Medicaid requirements in the Healthy Texas Women
(HTW) program to describe the agency's compliance with the
HTW Section 1115 Demonstration that was approved by the
Centers for Medicare and Medicaid Services on January 22,
2020, and transitioned the majority of the program into Medicaid.
For eligible minors, the HTW program remains fully funded by
state general revenue.

Another purpose of the proposal is to comply with Texas Health
and Safety Code §32.102, added by Senate Bill (S.B.) 750, 86th
Legislature, Regular Session, 2019, which requires HHSC to
provide enhanced postpartum care services, called HTW Plus,
to eligible clients. HHSC made HTW Plus available to eligible
clients enrolled in the HTW program beginning September 1,
2020.

Another purpose of the proposal is to comply with Texas Health
and Safety Code §31.018, also added by S.B. 750, to include
a requirement for women in HTW to receive referrals to the Pri-
mary Health Care Services Program.

Another purpose of the proposal is to make conforming amend-
ments to the Family Planning Program (FPP) rules where nec-
essary and update covered and non-covered services for HTW
and FPP.

Other non-substantive clarifying changes were made throughout
the rules.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §382.1, Introduction, replaces ref-
erences to statutes that have expired with a reference to the orig-
inal bill in §382.1(b) and deletes "non-federally funded services"
from §382.1(c)(5) because it no longer applies to the majority of
the HTW program under the authority of the HTW Section 1115
Demonstration. The HTW Section 1115 Demonstration is state

and federally funded through Medicaid. The proposed amend-
ment also makes clarifications related to the use of state funds
and minor changes to use "HTW program" consistently.

The proposed repeal of §382.3, Non-entitiement and Availability,
deletes the rule as no longer necessary because it is no longer
applicable to the HTW Section 1115 Demonstration. Within Med-
icaid, HTW is an entitlement program.

The proposed amendment to §382.5, Definitions, deletes the
definition for "elective abortion" and adds a definition for "abor-
tion" that aligns with the Texas Health and Safety Code. The
proposed amendment adds definitions for "CHIP" and "HTW
Plus" because they are new terms used in the proposed rules.
The proposed amendment revises the terms “client," "cov-
ered service," "HTW," "HTW Provider," "Medicaid," "third-party
resource," and "unintended pregnancy." The proposed amend-
ment to "covered service" clarifies that a service reimbursable
under the HTW program includes HTW Plus services to comply
with Texas Health and Safety Code §32.102. The proposed
amendments to "HTW" and "Medicaid" clarify that the terms
refer to programs. The proposed amendment to "HTW Provider"
specifies that HTW providers must be enrolled in the Texas
Medicaid program and may also have a cost reimbursement
contract with HHSC. The proposed amendment to "third-party
resource" complies with federal Medicaid third-party resource
requirements. The proposed amendment to "unintended preg-
nancy" makes the term plural to conform with the usage of the
term in §382.1. The proposed amendment deletes the terms
"child," "contraceptive method," "corporate entity," "health care
provider," and "health clinic" because they are no longer used
in Chapter 382, Subchapter A.

The proposed amendment to §382.7, Client Eligibility, updates
eligibility requirements in the HTW program to reflect changes
made to comply with the HTW Section 1115 Demonstration
and federal Medicaid requirements, as well as Texas Health
and Safety Code §32.102. The eligibility requirements updated
include income, citizenship, HTW Plus eligibility criteria, period
of eligibility, automatic eligibility determination, and third-party
resources. The proposed amendment updates rule references
and reformats the rule to improve readability of the rules.

The proposed amendment to §382.9, Application and Renewal
Procedures, revises the title of the section to "Initial Application
and Renewal Procedures." The proposed amendment also up-
dates §382.9(a) to specify that women apply for HTW using the
medical assistance application form and can apply for HTW on-
line. The proposed amendment in §382.9(h)(2) adds that HTW
clients can renew online. The proposed amendment complies
with the HTW Section 1115 Demonstration and federal Medicaid
requirements. The proposed amendment updates a rule refer-
ence and makes editorial changes to improve readability of the
rules.

The proposed repeal of §382.11, Financial Eligibility Require-
ments, deletes the rule because updated financial and income
eligibility requirements were added to proposed amended
§382.7, Client Eligibility.

The proposed amendment to §382.15, Covered and Non-cov-
ered Services, adds language on HTW Plus services in
§382.15(b) to comply with Texas Health and Safety Code
§32.102 and updates language on covered and non-covered
services for more specificity as to services available in the
HTW program. The proposed amendment clarifies that women
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receiving HTW Plus services can also receive HTW services
listed in §382.15(a).

The proposed amendment to §382.17, Health-Care Providers,
revises the title of the section to "HTW Providers." The proposed
amendment also adds language to §382.17(a)(5) on require-
ments for HTW providers to refer women in HTW to HHSC pro-
grams like the Primary Health Care Services Program to com-
ply with Texas Health and Safety Code §31.018. The proposed
amendment to §382.17(e) changes the HTW provider require-
ment to certify compliance with §382.17(b) from annually to peri-
odically using an HHSC -approved form. The proposed amend-
ment deletes §382.17(h) because the initial certification period
for the HTW program has passed.

The proposed amendment to §382.101, Introduction, replaces
references to statutes that have expired with a reference to the
original bill in §382.1(b) and makes clarifications related to the
use of state funds and minor changes to use "FPP" consistently.

The proposed amendment to §382.105, Definitions, deletes the
definition for "elective abortion" and adds a definition for "abor-
tion" that aligns with the Texas Health and Safety Code. The
proposed amendment replaces the definition for "contractor" with
a definition for "grantee" to align current terminology. The pro-
posed amendment revises the terms "covered service," "Family
Planning Program provider," "Medicaid," "third-party resource,"
and "unintended pregnancy." The proposed amendment to "cov-
ered service" clarifies the definition using plain language. The
proposed amendment to "Family Planning Program provider" re-
moves the term "health-care" as it is included in the definition.
The proposed amendment to "Medicaid" clarifies that the term
refers to a program. The proposed amendment to "third-party
resource" is consistent with third-party resource requirements
used in HTW. The proposed amendment to "unintended preg-
nancy" makes the term plural to conform with the usage of the
term in §382.101. The proposed amendment deletes the terms
"corporate entity," "contraceptive method," and "health clinic,"
because the terms are not used in Chapter 382, Subchapter B.

The proposed amendment to §382.107, Client Eligibility, im-
proves readability of the rules. The proposed amendment
removes Medicaid for Pregnant Women from adjunctive eligibil-
ity as that program provides full health benefits.

The proposed amendment to §382.109, Financial Eligibility Re-
quirements, improves readability of the rules.

The proposed amendment to §382.113, Covered and Non-cov-
ered Services, updates language on covered and non-covered
services for more specificity as to services available in FPP and
adds language on new services.

The proposed amendment to §382.115, Family Planning Pro-
gram Health-Care Providers, improves readability; makes con-
forming changes to use the term, "FPP provider," instead of,
"FPP health-care provider;" and revises the title of the section
to, "Family Planning Program Providers." The proposed amend-
ment to §382.115(e) changes the FPP provider requirement to
certify compliance with §382.115(b) from annually to before ini-
tially providing covered services using an HHSC-approved form.

The proposed amendment to §382.119, Reimbursement, makes
conforming changes to use the term, "FPP provider," instead of,
"FPP health-care provider."

The proposed amendment to §382.121, Provider's Request for
Review of Claim Denial, makes conforming changes to use the
term, "FPP provider," instead of, "FPP health-care provider."

The proposed amendment to §382.123, Record Retention,
makes conforming changes to use the term, "FPP provider,"
instead of, "FPP health-care provider."

The proposed amendment to §382.125, Confidentiality and
Consent, makes conforming changes to use the term, "FPP
provider," instead of, "FPP health-care provider."

The proposed amendment to §382.127, FPP Services for
Minors, makes conforming changes to use the term, "FPP
provider," instead of, "FPP health-care provider."

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
there will be an estimated additional cost to state government
as a result of enforcing and administering the rules as proposed.
The additional cost is due to HHSC's reimbursement for addi-
tional services provided through the HTW Plus and FPP service
arrays.

The effect on state government for each year of the first five
years the proposed rules are in effect is an estimated cost
of $2,047,918 in fiscal year (FY) 2024, $8,823,739 in FY
2025, $10,904,489 in FY 2026, $11,218,855 in FY 2027, and
$11,550,379 in FY 2028.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will not require an in-
crease in future legislative appropriations;

(4) the proposed rules will not require an increase in fees paid to
HHSC;

(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand and repeal existing rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) HHSC has insufficient information to determine the proposed
rule's effect on the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities related to the rule as there is no requirement to alter
current business practices. In addition, no rural communities
contract with HHSC in any program or service affected by the
proposed rule.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules do not impose a cost on regulated per-
sons; are necessary to receive a source of federal funds or com-
ply with federal law; and are necessary to implement legislation
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that does not specifically state that §2001.0045 applies to the
rules.

PUBLIC BENEFIT AND COSTS

Emily Zalkovsky, State Medicaid Director, has determined that
for each year of the first five years the rules are in effect, women
in their postpartum period will be able to receive additional HTW
Plus benefits for 12 months and improve continuity of care be-
tween Medicaid or CHIP and HTW. Additionally, the rules are
expected to maintain or decrease the number of Medicaid and
CHIP paid deliveries, which will reduce annual expenditures for
prenatal, delivery, and newborn and infant care.

Michelle Alletto, Chief Program and Services Officer, has deter-
mined that for the first five years the rules are in effect, clients
receiving services through FPP will have access to an improved
array of benefits to promote health and well-being.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause HTW and FPP services are available at no cost to the
public and providers are reimbursed by HHSC for HTW and FPP
covered services, including additional HTW Plus services.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Gina
Gudzelak by email to: HealthyTexasWomen@hhsc.tx.state.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R082" in the subject
line.

SUBCHAPTER A. HEALTHY TEXAS WOMEN
1 TAC §§382.1, 382.5, 382.7, 382.9, 382.15, 382.17
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which authorizes the Executive Com-
missioner of HHSC to adopt rules as necessary to carry out
the commission's duties; and Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which au-
thorize HHSC to administer the federal medical assistance (Med-
icaid) program.

The amendments also affect Texas Health and Safety Code
§8§31.018 and 32.102.

$382.1.  Introduction.

(a) Governing rules. This subchapter sets out rules govern-
ing the administration of the Healthy Texas Women (HTW) program

[HTW].

(b) Authority. This subchapter is authorized generally by
Senate Bill 200, 84th Legislature, Regular Session, 2015 [Texas
Government Code §531-020Ha)y2}C)], which transferred [transfers]
client services functions performed by the Texas Department of State
Health Services to HHSC and required [; and Texas Gevernment
Code §531.0204; whieh requires] the HHSC Executive Commissioner
to develop a transition plan which includes an outline of HHSC's
reorganized structure and a definition of client services functions.

(c) Objectives. The HTW program is established to achieve
the following overarching objectives:

(1) to increase access to women's health and family plan-
ning services to:

(A) avert unintended pregnancies;

(B) positively affect the outcome of future pregnancies;
and

(C) positively impact the health and wellbeing of
women and their families;

(2) to implement the state policy to favor childbirth and
family planning services that do not include elective abortion or the
promotion of elective abortion within the continuum of care or services;

(3) toensure the efficient and effective use of state funds in
support of these objectives and [to aveid the direct or indireet use of|
that state funds are not directly or indirectly used to promote or support
elective abortion;

(4) toreduce the overall cost of publicly-funded health care
(including federally-funded health care) by providing low-income Tex-
ans access to safe, effective services that are consistent with these ob-
jectives; and

(5) to enforce Texas Human Resources Code §32.024(c-1)
and any other state law that regulates the delivery of HTW [nen-fed-

erally funded family planning] services, to the extent permitted by the
Constitution of the United States.

§$382.5.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Abortion--As defined in Texas Health and Safety Code
§245.002.

(2) [(D)] Affiliate--

(A) An individual or entity that has a legal relationship
with another entity, which relationship is created or governed by at least
one written instrument that demonstrates:

(i) common ownership, management, or control;
(ii) a franchise; or

(iii)  the granting or extension of a license or other
agreement that authorizes the affiliate to use the other entity's brand
name, trademark, service mark, or other registered identification mark.

(B) The written instruments referenced in subparagraph
(A) of this definition may include a certificate of formation, a fran-
chise agreement, standards of affiliation, bylaws, articles of incorpora-
tion or a license, but do not include agreements related to a physician's
participation in a physician group practice, such as a hospital group
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agreement, staffing agreement, management agreement, or collabora-
tive practice agreement.

(3) [€2] Applicant--A female applying to receive services
in the [under] HTW program, including a current client who is applying
to renew.

(4) [€3)] Budget group--Members of a household whose
needs, income, resources, and expenses are considered in determining
eligibility.

H4) Child—-An adeptive; step; or natural ehild whe is under
19 years of age:}

(5) CHIP--The Texas State Children's Health Insurance
Program.

(6) [€5)] Client--A female who is enrolled in the [receives
serviees through] HTW program.
proved by the United States Food and Drug Administration; with the
exeeption of emergeney contraceptiont:

[(7) Corporate cntity--A forcign or domestic non-natural
person, including a for-profit or nonprofit corporation, a partnership,
or a sole proprietorship]

(7) [€8)] Covered service--A service that is reimbursable
under the HTW program, including HTW Plus services [medical proee-
dure for which HTW will reimburse an enrolled health-care provider].

[(9) Elective abortion--The intentional termination of a

pregnant; using any means that is reasenably likely to cause the death
of the fetus: The term does not include the use of any such means:}

HA) to terminate a pregnaney that resulted from an aet
of rape or ineest; |

fB) in a case in which a female suffers from a physieal
. , ) isability; o o ¥ o a A
gering physical condition caused by or arising from the pregnaney; that
would; as eertified by a physieian; place the female in danger of death
or risk of substantial impairment of a major bodily funetion unless an
abertion is performed; or |

(C) in a casc in which a fctus has a life-threatening
physical condition that, in reasonable medical judgment, regardless of
the provision of life-saving treatment. is incompatible with lifc outside
the wemb-}

(8) [(+9)] Family planning services--Educational or com-
prehensive medical activities that enable individuals to determine
freely the number and spacing of their children and to select the means
by which this may be achieved.

(9) [(D] Federal poverty level--The household income
guidelines issued annually and published in the Federal Register by
the United States Department of Health and Human Services.

f12) Health-eare provider—A physician; physiecian assis-
tan%ﬂ&rsepmeﬂﬂeﬂepehmealﬂafsespeewhs%eemﬁedﬂufse%d—
ehﬂ&amba%a%e%ys%g&ealeeﬁ%eﬁhespﬁalamba%&teﬁs%g{ealeeﬂ%e&
laberatery; or rural health eenter]
prehensive preventive and primary health eare services to outpatient
sis and treatment of both acute and chronic illnesses and eenditions in

three or more organ systems. The term does not include a elinie spe-
alizine in familv plonmi ices ]
(10) [E4)] HHSC--The Texas Health and Human Services
Commission or its designee.

(11)  HTW Plus--Healthy Texas Women Plus. An enhanced
postpartum services package for women enrolled in the HTW program
who are eligible for the services.

(12) [E&5)] HTW program--The Healthy Texas Women
program. A program administered by HHSC as outlined in this
subchapter.

(13) [E6)] HTW provider--A [health-eare] provider that is
enrolled in the Texas Medicaid program and is qualified to perform
covered services in the HTW program. An HTW provider with a cost
reimbursement contract with HHSC may be reimbursed for providing
[contracted with HHSC to previde] additional services as described in
§382.21(a)(2) of this subchapter (relating to Reimbursement).

(14) [6D] Medicaid program--The Texas Medical Assis-
tance Program, a joint federal and state program provided for in Texas
Human Resources Code Chapter 32, and subject to Title XIX of the
Social Security Act, 42 U.S.C. §§1396 et seq.

(15) [€48)] Minor--In accordance with the Texas Family
Code, a person under 18 years of age who has never been married and
never been declared an adult by a court (emancipated).

(16) [(19)] Third-party resource--A person or organization,
other than HHSC or a person living with a female [the] applicant or a
client, who may be liable as a source of payment of the female appli-
cant's or client's medical expenses, for example, a private health insur-
ance company or liability insurance company [(for example; a health

insuranee eompany)|.

(17) [28)] Unintended pregnancies--Pregnancies that
[pregnaney—-Pregnaney] a female reports as either mistimed or unde-
sired at the time of conception.

(18) [2BH] U.S.C.--United States Code.

$382.7.  Client Eligibility.
(a) HTW Program Criteria. A female applicant is eligible for
the [te receive services through] HTW program if she:

(1) meets the following age requirements:
(A) 1is 18 through 44 years of age[; inelusive]; or

(B) is 15 through 17 years of age[; inclasive;] and has
a parent or legal guardian apply, renew, and report changes to her case
on her behalf;

(2) is not pregnant;

(3) meets the income eligibility requirements for the HTW
program as determined by HHSC in accordance with Chapter 366 Sub-
chapter K of this title (relating to Modified Adjusted Gross Income
Methodology) and her household income is equal to or less than 204.2
percent [has eountable income (as caleulated under §382.11 of this sub-
exeeed 200 pereent]| of the federal poverty level;

4) isa:

(A) United States citizen;[;]
(B) a United States national;[5] or

(C) an alien who qualifies under §366.513 of this title
(relating to Citizenship) [§382.9¢g) of this subehapter (relating to Ap-
plication and Renewal Procedures)

s
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(5) resides in Texas;

(6) does not currently receive benefits through another [&]
Medicaid program, CHIP [Children's Health Insurance Program|, or
Medicare Part A or B; and

(7) does not have creditable health coverage that covers the

services provided in the HTW program [prevides], except as specified
in subsection (f) [¢e)] of this section.

(b) HTW Plus Criteria.

(1) A client in the HTW program may also qualify to re-
ceive HTW Plus covered services if the client:

(A) meets the criteria in subsection (a) of this section;

and

(B) has been pregnant within the past 12 months.

(2) HTW Plus services are available to a client for a period
of not more than 12 months after the date of enrollment in the HTW

program.
(©) [»] Age.

(1) For purposes of subsection (a)(1)(A) of this section, a
female applicant is considered 18 years of age on the day of her 18th

(e) [€B] Automatic Eligibility Determination [Aute-EnreH-
ment].

(1) A client [female] who is receiving Medicaid or CHIP
[for pregnant women] is automatically tested for eligibility for the
[enroled inte] HTW program at the end of her Medicaid or CHIP [fer
pregnant women| certification period if she is not eligible for another
Medicaid program or CHIP.

(2) Program coverage begins on the first day following the
termination of her Medicaid or CHIP coverage.

(3) A client [female] enrolled in the [inte] HTW program
may [has the eptien to] opt out of the [reeeiving] HTW program. [Te
be auto-enrolled; a female must:]

D  be 18 to 44 years of age; inclusive; as defined in sub-
section (b) of this section;]
of auto-enrollment; and]

{3 be ineligible for any other Medicaid er CHIP pro-

(f) Third party resources. All female applicants eligible for
the HTW program must comply with §354.2313 of this title (relating

birthday and 44 years of age through the last day of the month of her

to Duty of Applicant or Recipient to Inform and Cooperate). A female

45th birthday.

(2) For purposes of subsection (a)(1)(B) of this section, a
female applicant is considered 15 years of age the first day of the month
of'her 15th birthday and 17 years of age through the day before her 18th

birthday.
(3) A female applicant is ineligible for the HTW program

applicant with creditable health coverage or other third party resources
that would pay for all or part of the costs of covered services may af-
firm, in a manner satisfactory to HHSC, her belief that someone may
retaliate against her or cause physical or emotional harm if she assists
HHSC by providing information or by any other means in pursuing
claims against that third-party resource. A female applicant with such
creditable health coverage who does not comply with §354.2313 of this

if her application is received the month before her 15th birthday or the

title is ineligible to receive HTW benefits.

month after she turns 45 years of age.
coverage that would pay for all or part of the costs of covered services
may be eligible to receive covered services if she affirms, in a manner
satisfactory to HHSC, her belief that a party may retaliate against her
or cause physical or emotional harm if she assists HHSC (by providing
information or by any other means) in pursuing claims against that third
(d) Period of eligibility. A client is deemed eligible to receive
covered services for 12 continuous months from the earliest day of the
application month on which the female applicant meets all eligibility

criteria [after her application is approved], unless:
(1) the client dies;

(2) the client voluntarily withdraws;

(3) the client no longer satisfies criteria set out in subsec-
tion (a) of this section;

(4) state law no longer allows the client [female] to be cov-

ered; or

(5) HHSC determines the client provided information af-
fecting her eligibility that was false at the time of application.

through the Texas Women's Health Program is automatically enrolled
as an HTW client and is eligible to receive eovered serviees for as
long as she would have been eligible for the Texas Women's Health
Program:}

$382.9.  Initial Application and Renewal Procedures.

(a) Application. A female, or a parent or legal guardian acting
on her behalf if she is 15 through 17 years of age[; inchasive;] may
apply for the HTW program [serviees] by completing an application
for medical assistance [form] and providing documentation as required
by HHSC.

(1) A female [An] applicant may obtain an application [in

the following ways|:
(A) from a local benefits office of HHSC, [an HTW
provider's office;] or any other location that makes the application

[HFW applications] available;
(B) from the HTW program or HHSC website;
(C) by calling 2-1-1; or

(D) Dby any other means approved by HHSC.

(2) HHSC accepts [and proecesses] every application
received through the following means:

(A) in person at a local HHSC benefits office [of
HHSE];

(B) by fax;

(C) by [through the] mail; [er]

(D) online; or

(E) [6B)] by any other means approved by HHSC.

(b) Processing timeline. HHSC processes an [HFW] applica-
tion for medical assistance by the 45th day after the date HHSC receives
the application.
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(c) Start of coverage. Program coverage[;] for a client
[females] who is determined eligible [are net auto-enrelled] in accor-
dance with §382.7 [§382.7(f)] of this subchapter (relating to Client
Eligibility)[;] begins on the earliest [first] day of the application month
on [#n] which the client meets all eligibility criteria [HHSEC receives a
valid application].

(1) For female applicants 18 through 44 years of age[; in-
elusive;] a valid application has, at a minimum, the applicant's name,
address, and signature.

(2) For female applicants 15 through 17 years of age[; in-
elastve;] a valid application has, at a minimum, the female applicant's
name, address, and the signature of a parent or legal guardian.

(d) Social security number (SSN) required. In accordance
with 42 U.S.C. §405(c)(2)(C)(i), HHSC requires a female [ar] appli-
cant to provide or apply for a social security number. If a female [an]
applicant is not eligible to receive an SSN, the female applicant must
provide HHSC with any documents requested by HHSC to verify the
female applicant's identity. [HHSC requests; but dees not require;
budget group members who are not applying for HTW to provide or
apply for an SSN.]

(e) Interviews. HHSC does not require an interview for pur-
poses of an eligibility determination. A female [An] applicant may,
however, request an interview for an initial or renewal application.

(f) Identity. A female [An] applicant must verify her identity
the first time she applies to receive covered services.

(g) Citizenship.

(1) Ifafemale [an] applicant is a United States citizen, she
must provide proof of citizenship.

(2) If a female [the] applicant[;] who is otherwise eligible
for the [te receive] HTW program [serviees;] is not a [ar] United States
citizen, HHSC determines her eligibility as described in [aceordance
with] §366.513 of this title (relating to Citizenship).

(3) Citizenship is only verified once, unless HHSC receives
conflicting information related to citizenship. If a female [ar] appli-
cant's citizenship has already been verified by HHSC for eligibility for
the Medicaid [exr HFW] program, the female applicant is not required
to re-verify her citizenship.

(h) Renewal. A client, [female;] or a parent or legal guardian
acting on [her] behalf of the client if she is 15 through 17 years of age,
[inelusive;] may renew her enrollment in the HTW program [serviees]
by completing a renewal form as described in this subsection and pro-
viding documentation as required by HHSC.

(1) HHSC sends a [An HTFW] client [will be sent] a renewal
packet during the 9th [+0th] month of her 12-month certification period
for the HTW program.

(2) HHSC accepts and processes every renewal form re-
ceived through the following means:

(A) in person at a local HHSC benefits office [ef
HHSC];

(B) by fax;

(C) by [through the] mail; [of]

(D) online; or

(E) [)] by any other means approved by HHSC.
$382.15. Covered and Non-covered Services.

(a) Covered services[- Serviees] provided through the HTW
program include:

(1) contraceptive services;

(2) pregnancy testing and counseling;

(3) preconception health screenings for:

(A) obesity;
B) hypertension;

(C) diabetes;
(D) cholesterol;

E) smoking; and

(F) mental health;

(4) sexually transmitted infection (STI) services;

(5) limited pharmacological treatment for the following
chronic conditions:

(A) hypertension;

(B) diabetes; and
(C) high cholesterol;

(6) breast and cervical cancer screening and diagnostic ser-

vices:

(A) radiological procedures including mammograms;

(B) screening and diagnosis of breast cancer; and

(C) diagnosis and treatment of cervical dysplasia;

(7) immunizations;

(8) limited pharmacological treatment for postpartum de-
pression;
(9) health history and physical exam; and

(10) covered HTW Plus services for clients who qualify for
HTW Plus as described in §382.7(b) of this subchapter.

provisien of a contraceptive method;}
pregnaney tests;}

€23 TTEITEZ

services; and}

(b) Inaddition to the HTW services above, covered HTW Plus
services include:

(1) mental health counseling/treatment, including:

(A) individual, family, and group psychotherapy ser-

vices; and

(B) peer specialist services;
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(2) substance use disorder treatment, including:

(A) screening, brief intervention, and referral for treat-

ment;

(B) outpatient substance use counseling;

(C) smoking cessation services;

(D) medication-assisted treatment; and

(E) peer specialist services;

(3) cardiovascular and coronary condition management,
including:

(A) cardiovascular evaluation imaging and laboratory

studies;

(B) blood pressure monitoring equipment; and

(C) anticoagulant, antiplatelet, and antihypertensive
medications;

(4) diabetes management, including:

(A) laboratory studies;

(B) additional injectable insulin options;

(C) blood glucose testing supplies;

(D) glucose monitoring supplies; and

(E) voice-integrated glucometers for women with dia-
betes who are visually impaired; and

(5) asthma management, including:

(A) medications; and

(B) supplies.

(c) [()] Non-covered services in the [- Serviees net previded
through] HTW program include:
(1) counseling on and provision of abortion services; and
tives; and]
(2) [€3)] other services that cannot be appropriately billed
with a permissible procedure code.

$382.17. HTW Providers [Health-Care Providers].

(a) Procedures. An HTW provider must:

(1) be enrolled as a Medicaid program provider in accor-
dance with Chapter 352 of this title (relating to Medicaid and Children's
Health Insurance Program Provider Enrollment);

(2) comply with subsection (b) of this section;

(3) [€2)] complete the [HFW] certification [preeess as] de-
scribed in subsection (e) of this section; and

(4) [63)] comply with the requirements [set eut] in Chapter
354, Subchapter A, Division 1 of this title (relating to Medicaid Proce-
dures for Providers).

(5) ensure women in HTW receive information and refer-
rals to HHSC programs like the Primary Health Care Services Program.

(b) Requirements. An HTW provider must ensure that:

(1) the HTW provider does not perform or promote elective
abortions outside the scope of the HTW program and is not an affiliate
of an entity that performs or promotes elective abortions; and

(2) in offering or performing a covered [an HFW] service,
the HTW provider:

(A) does not promote elective abortion within the scope
of HTW;

(B) maintains physical and financial separation be-
tween its HTW activities and any elective abortion-performing or
abortion-promoting activity, as evidenced by the following:

(i) physical separation of HTW services from any
elective abortion activities, no matter what entity is responsible for the
activities;

(i) agoverning board or other body that controls the
HTW provider has no board members who are also members of the
governing board of an entity that performs or promotes elective abor-
tions;

(iii)  accounting records that confirm that none of the
funds used to pay for HTW services directly or indirectly support the
performance or promotion of elective abortions by an affiliate; and

(iv) display of signs and other media that identify
HTW and the absence of signs or materials promoting elective abor-
tion in the HTW provider's location or in the HTW provider's public
electronic communications; and

(C) does not use, display, or operate under a brand
name, trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(c) Defining "promote." For purposes of subsection (b) of this
section, the term "promote" means advancing, furthering, advocating,
or popularizing elective abortion by, for example:

(1) taking affirmative action to secure elective abortion ser-
vices for an HTW client (such as making an appointment, obtaining
consent for the elective abortion, arranging for transportation, nego-
tiating a reduction in an elective abortion [health-eare] provider fee,
or arranging or scheduling an elective abortion procedure); however,
the term does not include providing upon the patient's request neu-
tral, factual information and nondirective counseling, including the
name, address, telephone number, and other relevant information about
a [health-eare] provider;

(2) furnishing or displaying to an HTW client information
that publicizes or advertises an elective abortion service or [health-
eare] provider; or

(3) using, displaying, or operating under a brand name,
trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(d) Compliance information. Upon request, an HTW provider
must provide HHSC with all information HHSC requires to determine
the HTW provider's compliance with this section.

(e) Certification. Before initially providing covered services
and periodically thereafter [Upen initial application for enrollment in
HTFW], an HTW [a health-eare] provider must certify its compliance
with subsection (b) of this section using an HHSC-approved form and
any other requirement specified by HHSC. [Each health-care provider
enroled in HFW must annually eertify that the HTW provider complies
with subseetion (b) of this section:|

(f) HTW provider disqualification. If HHSC determines that
an HTW provider fails to comply with subsection (b) of this section,
HHSC disqualifies the [HFW] provider from the HTW program.

(g) Client assistance and recoupment. If an HTW provider is
disqualified, HHSC takes appropriate action to:
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(1) assist a [an HFW] client to find an alternate HTW
provider; and

(2) recoup any funds paid to a disqualified HTW provider
for covered [HTW] services performed during the period of disqualifi-
cation.
to a health-care provider that certified and was determined to be
in compliance with the requirements of the Texas Women's Health
Program administered by HHSC pursuant to Texas Human Resources
Ceode §32:024(e-1
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 10,
2024.

TRD-202400075

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 438-4373

¢ ¢ L4
1 TAC §382.2, §382.11
STATUTORY AUTHORITY

The repeals are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.033, which authorizes the Executive
Commissioner of HHSC to adopt rules as necessary to carry
out the commission's duties; and Texas Human Resources
Code §32.021 and Texas Government Code §531.021(a), which
authorize HHSC to administer the federal medical assistance
(Medicaid) program.

The repeals also affect Texas Health and Safety Code §§31.018
and 32.102.

$382.3.  Non-entitlement and Availability.

$§382.11.  Financial Eligibility Requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 10,

2024.

TRD-202400076

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 438-4373

¢ ¢ ¢

SUBCHAPTER B. FAMILY PLANNING
PROGRAM

1 TAC §§382.101, 382.105, 382.107, 382.109, 382.113,
382.115, 382.119, 382.121, 382.123, 382.125, 382.127

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which authorizes the Executive Com-
missioner of HHSC to adopt rules as necessary to carry out
the commission's duties; and Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which au-
thorize HHSC to administer the federal medical assistance (Med-
icaid) program.

The amendments also affect Texas Health and Safety Code
§§31.018 and 32.102.
§382.101.

(a) Governing rules. This subchapter sets out rules governing
the administration of the HHSC Family Planning Program (FPP). This
program is separate from family planning services provided through
Medicaid.

Introduction.

(b) Authority. This subchapter is authorized generally by
Senate Bill 200, 84th Legislature, Regular Session, 2015 [Fexas
Government Code §531-020Ha)2)}C)], which transferred [transfers]
client services functions performed by the Texas Department of State
Health Services to HHSC and required [; and Fexas Government
Code §531.0204; which requires] the HHSC Executive Commissioner
to develop a transition plan which includes an outline of HHSC's
reorganized structure and a definition of client services functions.

(c) Objectives. FPP [The HHSC Family Planning Program] is

established to achieve the following overarching objectives:

(1) to increase access to health and family planning ser-
vices to:

(A) avert unintended pregnancies;

(B) positively affect the outcome of future pregnancies;
and

(C) positively impact the health and well-being of
women and their families;

(2) to implement the state policy to favor childbirth and
family planning services that do not include elective abortion or the
promotion of elective abortion within the continuum of care or services;

(3) to ensure the efficient and effective use of state funds in
support of these objectives and that [te aveid the direet or indirect use
of] state funds are not directly or indirectly used to promote or support
elective abortion;

(4) toreduce the overall cost of publicly-funded health care
(including federally-funded health care) by providing low-income Tex-
ans access to safe, effective services that are consistent with these ob-
jectives; and

(5) to enforce any state law that regulates the delivery of
non-federally funded family planning services, to the extent permitted
by the Constitution of the United States.

§$382.105. Definitions.
The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Abortion--As defined in Texas Health and Safety Code
§245.002.

PROPOSED RULES January 26, 2024 49 TexReg 315



(2) [(B] Affiliate--

(A) Anindividual or entity that has a legal relationship
with another entity, which relationship is created or governed by at least
one written instrument that demonstrates:

(i) common ownership, management, or control;
(i)  a franchise; or

(iii) the granting or extension of a license or other
agreement that authorizes the affiliate to use the other entity's brand
name, trademark, service mark, or other registered identification mark.

(B) The written instruments referenced in subparagraph
(A) of this definition may include a certificate of formation, a fran-
chise agreement, standards of affiliation, bylaws, articles of incorpora-
tion or a license, but do not include agreements related to a physician's
participation in a physician group practice, such as a hospital group
agreement, staffing agreement, management agreement, or collabora-
tive practice agreement.

(3) [€] Applicant--An individual applying to receive ser-
vices under FPP, including a current client who is applying to renew.

(4) [63)] Budget group--Members of a household whose
needs, income, resources, and expenses are considered in determining
eligibility.

(5) [¢4] Client--Any individual seeking assistance from an
FPP health-care provider to meet their family planning goals.
proved by the United States Food and Drug Administration; with the
exeeption of emergeney contraception]:

[6) Contractor—An entity that HHSC has contracted with
to provide services: The contractor is the responsible entity; even if a

D Ceorporate entity-—-A foreign or domestic non-natural
persen; including & for-profit or nonprofit corperation; a partnership;
or a sole proprietorship-}

(6) [€8)] Covered service--A service that is reimbursable

under FPP [medical procedure for which FPP will reimburse a con-
tracted health-care provider].

[(9) Elective abortion--The intentional termination of a
pregnaney by an attending physician wheo knows that the female is

pregnant; using any means that is reasenably likely to eause the death
of the fetus: The term does not include the use of any such means:}

HA) to terminate a pregnaney that resulted frem an aet
of rape or inecest:}

fB) in a ease in which a female suffers from a physieal
Jisorder. physical disability. of physical illness. including a 1 1
gering physical condition caused by or arising from the pregnaney; that
would; as certified by a physician; place the female in danger of death
erfiskefsubstaﬂﬁaﬁmpaimeﬁ%efamajerbedﬂyfuﬂeﬁeﬂuﬂie&saﬂ

HO) mae&semw%ehafet&shasakfe—thfea%emﬂg
physieal condition that; in reasonable mediecal jadgment; regardless of
the provision of life-saving treatment; is incompatible with life outside
the wemb-}

(7) [€49)] Family Planning Program (FPP)--The non-Med-

icaid program administered by HHSC as outlined in this subchapter.

(8) [@HH] Family Planning Program [health-care]
provider--A health-care provider that is contracted with HHSC and
qualified to perform covered services.

(9) [€12)] Family planning services--Educational or com-
prehensive medical activities that enable individuals to determine
freely the number and spacing of their children and to select the means
by which this may be achieved.

(10) [(43)] Federal poverty level--The household income
guidelines issued annually and published in the Federal Register by
the United States Department of Health and Human Services.

(11) Grantee--An entity that HHSC has contracted with to
provide services. The grantee is the responsible entity, even if a sub-
grantee provides the service.

(12) [E4)] Health-care provider--A physician, physician
assistant, nurse practitioner, clinical nurse specialist, certified nurse
midwife, federally qualified health center, family planning agency,
health clinic, ambulatory surgical center, hospital ambulatory surgical
center, laboratory, or rural health center.
prehensive preventive and primary health eare serviees to outpatient
sis and treatment of both acute and chronie illnesses and eonditions in
three or more organ systems. The term does not include a linie spe-

lizing in famile plom ices.]

(13) [E6)] HHSC--The Texas Health and Human Services
Commission or its designee.

(14) [ED] Medicaid program--The Texas Medical Assis-
tance Program, a joint federal and state program provided for in Texas
Human Resources Code Chapter 32, and subject to Title XIX of the
Social Security Act, 42 U.S.C. §1396 et seq.

(15) [(:8)] Minor--In accordance with the Texas Family
Code, a person under 18 years of age who has never been married and
never been declared an adult by a court (emancipated).

(16) [E9)] Point of Service--The location where an indi-
vidual can receive FPP services.

(17)  [€20)] Third-party resource--A person or organization,
other than HHSC or a person living with an [the] applicant or a client,
who may be liable as a source of payment of the applicant's or client's
medical expenses, for example, a private health insurance company
or liability insurance company [{fer example; a health insuranece com-

pany)].

(18) [2B] Unintended pregnancies--Pregnancies that
pregnancy--Pregnancy a female reports as either mistimed or unde-
sired at the time of conception.

(19) [22)] U.S.C.--United States Code.
§$382.107.  Client Eligibility.

(a) FPP Criteria. A male or female is eligible for [te receive
serviees through] FPP if he or she:

(1) [he or she] is 64 years of age or younger;
(2) [he or she] resides in Texas; and

(3) has countable income (as calculated under §382.109
of this subchapter (relating to Financial Eligibility Requirements) that
does not exceed 250 percent of the federal poverty level (FPL).

(b) Contractors determine eligibility at the point of service in
accordance with program policy and procedures.
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(c) Adjunctive eligibility--An applicant is considered adjunc-
tively (automatically) eligible for FPP services at an initial or renewal
eligibility screening if the applicant can provide proof of active enroll-
ment in one of the following programs:

(1) Children's Health Insurance Program (CHIP) Perinatal,

(2) [63)] Special Supplemental Nutrition Program for
Women, Infants, and Children (WIC); or

(3) [] Supplement Nutrition Assistance Program
(SNAP).

$382.109.  Financial Eligibility Requirements.

Calculating countable income. FPP determines an applicant's financial
eligibility by calculating the applicant's countable income. To deter-
mine countable income, FPP adds the incomes listed in paragraph (1)

of this section, less any deductions listed in paragraph (2) of this sec-
tion, and exempting any amounts listed in paragraph (3) of this section.

(1) To determine income eligibility, FPP counts the income
of the following individuals if living together:

(A) the individual age 18 through 64[; inelusive;] ap-
plying for FPP;
(i) the individual's spouse; and
(ii) the individual's children age 18 and younger; or
(B) the individual age 17 or younger[; inelasive;] ap-
plying for FPP;
(i) the individual's parent(s);
(ii) the individual's siblings age 18 and younger; and
(iii)  the individual's children;
(2) In determining countable income, FPP deducts the fol-
lowing items:

(A) adependent care deduction of up to $200 per month
for each child under two years of age, and up to $175 per month for each
dependent two years of age or older;

(B) a deduction of up to $175 per month for each de-
pendent adult with a disability; and

(C) child support payments.

(3) FPP exempts from the determination of countable in-
come the following types of income:

(A) the earnings of a child;

(B) up to $300 per federal fiscal quarter in cash gifts
and contributions that are from private, nonprofit organizations and are
based on need;

(C) Temporary Assistance to Needy Families (TANF);

(D) the value of any benefits received under a govern-
ment nutrition assistance program that is based on need, including ben-
efits under the Supplemental Nutrition Assistance Program (SNAP)
(formerly the Food Stamp Program) (7 U.S.C. §§2011-2036), the Child
Nutrition Act of 1966 (42 U.S.C. §§1771-1793), the National School
Lunch Act (42 U.S.C. §§1751-1769), and the Older Americans Act of
1965 (42 U.S.C. §§3056, et seq.);

(E) foster care payments;

(F) payments made under a government housing assis-
tance program based on need,;

(G) energy assistance payments;

(H) job training payments;

() lump sum payments;

(J) Supplemental Security Income;

(K) adoption payments;

(L) dividends, interest and royalties;
(M) Veteran's Administration;

(N) earned income tax credit payments;

(O) federal, state, or local government payments pro-
vided to rebuild a home or replace personal possessions damaged in a
disaster, including payments under the Robert T. Stafford Disaster Re-
lief and Emergency Assistance Act (42 U.S.C. §§5121 et seq.), if the
recipient is subject to legal sanction if the payment is not used as in-
tended;

(P) educational assistance payments; and
(Q) crime victim's compensation payments.
$§382.113.

(a) Covered services[- Serviees] provided through FPP in-
clude:

Covered and Non-covered Services.

(1) contraceptive services;

(2) pregnancy testing and counseling;

(3) preconception health screenings for:
(A) obesity;
(B) hypertension;
(C) diabetes;
(D) cholesterol;

E) smoking; and

(F) mental health;

(4) sexually transmitted infection (STI) services;

(5) limited pharmacological treatment for the following
chronic conditions:

(A) hypertension;

(B) diabetes; and
(C) high cholesterol;

(6) breast and cervical cancer screening and diagnostic ser-

vices:

(A) radiological procedures including mammograms;

(B) screening and diagnosis of breast cancer; and

(C) diagnosis and treatment of cervical dysplasia;

(7) immunizations;

(8) limited pharmacological treatment for postpartum de-
pression;
(9) health history and physical exam,;

(10) mental health counseling/treatment, including:

(A) individual, family, and group psychotherapy ser-

vices; and
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(B) psychological testing administration and evalua-

tion;

(11) health behavior intervention, including:

(A) screening, brief intervention, and referral for treat-

ment;

(B) smoking cessation services; and

(C) medication-assisted treatment;

(12)
including:

cardiovascular and coronary condition management,

(A) cardiovascular evaluation imaging and laboratory

studies;

(B) blood pressure monitoring equipment; and

(C) antihypertensive medications; and

(13) diabetes management, including:

(A) laboratory studies;

(B) additional injectable insulin options; and

(C) Dblood glucose testing supplies.
laberatory testing:}

provision of a contraceptive method;}
pregnancy tests;}

T2 TTITEZ

[(11)  other services subject to available funding.]
(b) Non-covered services in[- Serviees net provided threugh|
FPP include:

(1) counseling on and provision of abortion services; and

tives; and]
(2) [€3)] other services that cannot be appropriately billed
with a permissible procedure code.
§$382.115. Family Planning Program [Heealth-Care] Providers.
(a) Procedures. An FPP [health-eare] provider must:

(1) be enrolled as a Medicaid program provider in accor-
dance with Chapter 352 of'this title (relating to Medicaid and Children's
Health Insurance Program Provider Enrollment);

(2) comply with subsection (b) of this section;

(3) [2)] must complete the FPP certification process as de-
scribed in subsection (e)[€g)] of this section; and

(4) [3)] must comply with the requirements set out in
Chapter 354, Subchapter A, Division 1 of this title (relating to Medic-
aid Procedures for Providers).

(b) Requirements. An FPP health-care provider must ensure
that:

(1) the FPP [health-eare] provider does not perform or pro-
mote elective abortions outside the scope of FPP and is not an affiliate
of an entity that performs or promotes elective abortions; and

(2) in offering or performing a covered [an FPP] service,
the FPP [health-eare] provider:

(A) does not promote elective abortion within the scope
of FPP;

(B) maintains physical and financial separation be-
tween its FPP activities and any elective abortion-performing or
abortion-promoting activity, as evidenced by the following:

(i) physical separation of FPP services from any
elective abortion activities, no matter what entity is responsible for the
activities;

(i) agoverning board or other body that controls the
FPP [health-eare] provider has no board members who are also mem-
bers of the governing board of an entity that performs or promotes elec-
tive abortions;

(iii) accounting records that confirm that none of the
funds used to pay for FPP services directly or indirectly support the
performance or promotion of elective abortions by an affiliate; and

(iv) display of signs and other media that identify
FPP services and the absence of signs or materials promoting elec-
tive abortion in the FPP [health-eare] provider's location or in the FPP
[health-eare] provider's public electronic communications; and

(C) does not use, display, or operate under a brand
name, trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(c) Defining "promote." For purposes of subsection (b) of this
section, the term "promote" means advancing, furthering, advocating,
or popularizing elective abortion by, for example:

(1) takingaffirmative action to secure elective abortion ser-
vices for an FPP client (such as making an appointment, obtaining con-
sent for the elective abortion, arranging for transportation, negotiating
a reduction in an elective abortion provider fee, or arranging or sched-
uling an elective abortion procedure); however, the term does not in-
clude providing upon the patient's request neutral, factual information
and nondirective counseling, including the name, address, telephone
number, and other relevant information about a [health-eare] provider;

(2) furnishing or displaying to an FPP client information
that publicizes or advertises an elective abortion service or [health-
eare] provider; or

(3) using, displaying, or operating under a brand name,
trademark, service mark, or registered identification mark of an
organization that performs or promotes elective abortions.

(d) Compliance information. Upon request, an FPP [health-
eare] provider must provide HHSC with all information HHSC requires
to determine the provider's compliance with this section.

(e) Certification. Before initially providing covered services,
[Upen initial application for enrolment in EPR | an FPP grantee
[eentraetor] must certify its compliance with subsection (b) of this
section using an HHSC-approved form and any other requirement
specified by HHSC. [Each EPP contractor must annually eertify that
the contractor complies with subsection (b) of this section:|
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(f) FPP provider [Previder] disqualification. If HHSC deter-
mines that an FPP [health-eare] provider fails to comply with sub-
section (b) of this section, HHSC disqualifies the [EPP health-care]
provider from providing FPP services under this subchapter.

(g) Client assistance and recoupment. If an FPP [health-care]
provider is disqualified from providing FPP services under this sub-
chapter, HHSC takes appropriate action to:

(1) assist a [an EPP] client to find an alternate FPP [health-
eare| provider; and

(2) recoup any funds paid to a disqualified provider for
covered [EPP] services performed during the period of disqualification.

$382.119.  Reimbursement.
(a) Reimbursement.

(1) Covered services provided through FPP are reimbursed
in accordance with Chapter 355 of this title (relating to Reimbursement
Rates).

(2) Entities that contract with HHSC to provide additional
services related to family planning that are separate from services ref-
erenced in paragraph (1) of this subsection are reimbursed by HHSC in
compliance with program standards, policy and procedures, and con-
tract requirements unless payment is prohibited by law.

(b) Claims procedures. An FPP [health-eare] provider must
comply with Chapter 354, Subchapter A, Divisions 1 and 5 of this title
(relating to Medicaid Procedures for Providers and relating to Physi-
cian and Physician Assistant Services).

(c) Improper use of reimbursement. An FPP [health-care]
provider may not use any FPP funds received to pay the direct or
indirect costs (including overhead, rent, phones, equipment, and
utilities) of elective abortions.

(d) An FPP [health-eare] provider may not deny covered ser-
vices to a client based on the client's inability to pay.

$382.121.  Provider's Request for Review of Claim Denial.

(a) Review of denied claim. An FPP [health-eare] provider
may request a review of a denied claim. The request must be submitted
as an administrative appeal under Chapter 354, Subchapter I, Division
3 of this title (relating to Appeals).

(b) Appeal procedures. An administrative appeal is subject
to the timelines and procedures set out in Chapter 354, Subchapter I,
Division 3 of this title and all other procedures and timelines applicable
to an FPP [health-eare] provider's appeal of a Medicaid program claim
denial.

§382.123.  Record Retention.

(a) FPP grantees [eontractors| must maintain, for the time pe-
riod specified by the HHSC, all records pertaining to client services,
contracts, and payments.

(b) FPP grantees [eontractors] must comply with the Medicaid
program record retention requirements found in §354.1004 of this title
(relating to Retention of Records).

(c) All records relating to services must be accessible for ex-
amination at any reasonable time to representatives of HHSC and as
required by law.

$382.125.  Confidentiality and Consent.

(a) Confidentiality required. An FPP [health-eare] provider
must maintain all health care information as confidential to the extent
required by law.

(b) Written release authorization. Before an FPP [health-eare]
provider may release any information that might identify a particular
client, that client must authorize the release in writing. If the client
is a minor, the client's parent, managing conservator, or guardian, as
authorized by Chapter 32 of the Texas Family Code or by federal law
or regulations, must authorize the release.

(c) Confidentiality training. An FPP [health-eare] provider's
staff (paid and unpaid) must be informed during orientation of the im-
portance of keeping client information confidential.

(d) Records monitoring. An FPP [health-eare] provider must
monitor client records to ensure that only appropriate staff and HHSC
may access the records.

(¢) Assurance of confidentiality. =~ An FPP [health-eare]
provider must verbally assure each client that her records are confi-
dential and must explain the meaning of confidentiality.

(f) Consent for minors. FPP services must be provided with
consent from the minor's parent, managing conservator, or guardian
only as authorized by Texas Family Code, Chapter 32, or by federal
law or regulations.

(g) An[A]FPP [health-eare] provider may not require consent
for family planning services from the spouse of a married client.

$382.127.  FPP Services for Minors.

(a) Minors must be provided individualized family planning
counseling and family planning medical services that meet their spe-
cific needs as soon as possible.

(b) The FPP [health-eare] provider must ensure that:

(1) counseling for minors seeking family planning services
is provided with parental consent;

(2) counseling for minors includes information on use and
effectiveness of all medically approved birth control methods, includ-
ing abstinence; and

(3) appointment schedules are flexible enough to accom-
modate access for minors requesting services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 10,
2024.

TRD-202400077

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 438-4373

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 84. DRIVER EDUCATION AND
SAFETY
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SUBCHAPTER M. CURRICULUM AND
ALTERNATIVE METHODS OF INSTRUCTION
16 TAC §84.500, §84.502

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC), Chapter 84, Subchapter M, §84.500
and §84.502, regarding the Driver Education and Safety (DES)
program. These proposed changes are referred to as "proposed
rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC, Chapter 84, implement Texas Educa-
tion Code, Chapter 1001, Driver and Traffic Safety Education.

The proposed rules are necessary to implement Senate Bill
(SB) 2304, Section 3, 88th Legislature, Regular Session (2023),
which amend Texas Education Code, Chapter 1001, to require
that the curriculum of each driver education and driving safety
course include information relating to the Texas Driving with
Disability Program (program).

The program is designed, in collaboration with the Department,
the Department of Public Safety, the Texas Department of Motor
Vehicles, and the Governor's Committee on People with Disabil-
ities, to develop informational materials for prospective students
with a health condition or disability that may impede effective
communication with a peace officer and receive special educa-
tion services. Such information will provide an affected person
with the option to voluntarily list any health condition with a peace
officer on a person's vehicle registration information or on an ap-
plication for an original driver's license. This information may
serve to reduce issues that can arise at a traffic stop by alert-
ing the peace officer that a motorist has a disability or health
condition that affects effective communication at the start of the
encounter. The information developed by these organizations,
upon completion, will be placed on the Department website for
the DES program, and incorporated within its Program Guides
as part of a future rulemaking.

SECTION-BY-SECTION SUMMARY

The proposed rules amend §84.500, Courses of Instruction for
Driver Education Providers, by: (1) including the Texas Driving
with Disabilities Program, adopted by SB 2304, in the educa-
tional objectives for driver training course curricula; and (2) re-
organizing supplemental educational objectives within the rule
section.

The proposed rules amend §84.502, Driving Safety Courses of
Instruction, to include the Texas Driving with Disabilities Pro-
gram, adopted by SB 2304, in the educational objectives for driv-
ing safety course curricula.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of state governments.

Mr. Couvillon has determined that for each year of the first five
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications
relating to costs or revenues of local governments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not
affect a local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit will be that the proposed rules will facilitate a better under-
standing of the benefits offered to people in Texas who drive
with disabilities by informing them and all students of the Texas
Driving with Disabilities Program. The program provides more
modes of awareness informing others of communication imped-
iments for affected drivers, how individuals with such disabilities
can interact with police officers, and makes additional informa-
tion available to law enforcement about the impediment. This
awareness helps promote the safety of officers and individuals
driving with disabilities during traffic encounters.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no eco-
nomic costs to persons who are required to comply with the pro-
posed rules. All driver education school courses of instruction
will have to be altered as to time and content to include infor-
mation on the Texas Driving with Disabilities Program. While
changing the content of their courses could result in a small cost
to some providers, these costs are anticipated to be minimal, if
any.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the
proposed rules. Because the agency has determined that
the proposed rule will have no adverse economic effect on
small businesses, micro-businesses, or rural communities,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002, are not required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.
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4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do not create a new regulation.

6. The proposed rules expand an existing regulation. The pro-
posed rules expand an existing regulation by adding a new ed-
ucational objective for driver training courses by requiring the
inclusion of information in curricula about the Texas Driving with
Disabilities Program.

7. The proposed rules do not increase or decrease the number
of individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Shamica Mason, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapter 51 and Texas Education Code, Chapter 1001,
which authorize the Texas Commission of Licensing and Reg-
ulation, the Department's governing body, to adopt rules as
necessary to implement these chapters and any other law
establishing a program regulated by the Department.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapter 51 and Texas Edu-
cation Code, Chapter 1001. No other statutes, articles, or codes
are affected by the proposed rules.

The legislation that enacted the statutory authority under which
the proposed rules are proposed to be adopted is Senate Bill
2304, 88th Legislature, Regular Session (2023).

§84.500.  Courses of Instruction for Driver Education Providers.

(a) The educational objectives of driver training courses must
include, but not be limited to, promoting respect for and encouraging
observance of traffic laws and traffic safety responsibilities of driver
education and citizens; instruction on law enforcement procedures for
traffic stops in accordance with provisions of the Community Safety
Education Act; information relating to human trafficking prevention
in accordance with the provisions of the Julia Wells Act (Senate Bill
1831, Section 3, 87th Regular Legislature (2021)); information relating
to the Texas Driving with Disabilities Program (Senate Bill 2304, 88th
Regular Legislature (2023)); litter prevention; anatomical gifts; safely
operating a vehicle near oversize or overweight vehicles; the passing
of certain vehicles as described in Transportation Code §545.157; the
dangers and consequences of street racing; leaving children in vehi-
cles unattended; distractions; motorcycle awareness; alcohol aware-
ness and the effect of alcohol on the effective operation of a motor

vehicle; recreational water safety; reducing traffic violations, injuries,
deaths, and economic losses; the proper use of child passenger safety
seat systems; and motivating development of traffic-related competen-
cies through education, including, but not limited to, Texas traffic laws,
risk management, driver attitudes, courtesy skills, and evasive driving
techniques.

traffie stops in accordance with provisions of the Community Safety
economic losses; the proper use of child passenger safety seat systems;
niques-}

(b) This subsection contains requirements for driver education
courses. All course content and instructional material must include cur-
rent statistical data, references to law, driving procedures, and traffic
safety methodology. For each course, curriculum documents and ma-
terials may be requested as part of the application for approval. For
courses offered in a language other than English, the course materi-
als must be accompanied by a written declaration affirming that the
translation of the course materials is true and correct in the proposed
language presented. Such course materials are subject to the approval
of the department prior to its use by a driver education provider.

(1) Minor and adult driver education course.

(A) The driver education classroom phase for students
age 14 and over must consist of:

(i) aminimum of 32 hours of classroom instruction.
The in-car phase must consist of seven hours of behind-the-wheel in-
struction and seven hours of in-car observation in the presence of a
person who holds a driver education instructor license; and

(i) 30 hours of behind-the-wheel instruction, in-
cluding at least 10 hours of nighttime instruction, in the presence of
an adult who meets the requirements of Texas Transportation Code,
§521.222(d)(2). The 30 hours of instruction must be endorsed by a
parent or legal guardian if the student is a minor. Simulation hours
must not be substituted for these 30 hours of instruction. Driver
education training endorsed by the parent is limited to one hour per
day.

(B) Providers are allowed five minutes of break per in-
structional hour for all phases. No more than ten minutes of break time
may be accumulated for each two hours of instruction.

(C) Driver education course curriculum content, min-
imum _instruction requirements, and administrative guidelines for
classroom instruction, in-car instruction, simulation, and multicar
range must include the educational objectives established by the
department in the POI-DE and the requirements of this subchapter.
established by the department in the POI-DE and meet the require-
ments of this subchapter. In addition, the educational objectives that
st be provided to every student enrolled in a minor and adult driver
education course must include information relating to human traffick-
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(D) Driver education providers that desire to instruct
students age 14 and over in a traditional classroom program must pro-
vide the same beginning and ending dates for each student in the same
class of 36 or less. No student must be allowed to enroll and start the
classroom phase after the seventh hour of classroom instruction has be-
gun.

(E) Students must proceed in the sequence identified by
and approved for that driver education provider.

(F) Students must receive classroom instruction from
an instructor who is approved and licensed by the department. An in-
structor must be in the classroom and available to students during the
entire 32 hours of instruction, including self-study assignments. In-
structors must not have other teaching assignments or administrative
duties during the 32 hours of classroom instruction.

(G) Videos, tape recordings, guest speakers, and other
instructional media that present concepts required in the POI-DE may
be used as part of the required 32 hours of traditional classroom in-
struction.

(H) Self-study assignments occurring during regularly
scheduled class periods must not exceed 25 percent of the course and
must be presented to the entire class simultaneously.

(I) Each classroom student must be provided a driver
education textbook designated by the commissioner or access to in-
structional materials that are in compliance with the POI-DE approved
for the school. Instructional materials, including textbooks, must be in
a condition that is legible and free of obscenities.

(J) A copy of the current edition of the "Texas Driver
Handbook" or instructional materials that are equivalent must be fur-
nished to each student enrolled in the classroom phase of the driver
education course.

(K) Each student, including makeup students, must be
provided their own seat and table or desk while receiving classroom in-
struction. A provider must not enroll more than thirty-six (36) students,
excluding makeup students, and the number of students may not exceed
the number of seats and tables or desks available at the provider's lo-
cation.

(L) When a student changes providers, the provider
must follow the current transfer policy developed by the department.

(M) All classroom phases of driver education, includ-
ing makeup work, must be completed within the timelines stated in the
original student contract. This must not circumvent the attendance and
progress requirements.

(N) All in-car lessons must consist of actual driving in-
struction. No provider must permit a ratio of more than four students
per instructor or exceed the seating and occupant restraint capacity of
the vehicle used for instruction. Providers that allow one-on-one in-
struction shall notify the parents in the contract.

(O) A student must have a valid driver's license or
learner license in his or her possession during any behind-the-wheel
instruction.

(P) Allin-car instruction provided by the provider must
begin no earlier than 5:00 a.m. and end no later than 11:00 p.m.

(Q) A provider may use multimedia systems, simula-
tors, and multicar driving ranges for in-car instruction in a driver ed-
ucation program. Each simulator, including the filmed instructional
programs, and each plan for a multicar driving range must meet state
specification developed by DPS and the department. A licensed driver
education instructor must be present during use of multimedia systems,
simulators, and multicar driving ranges.

(R) Four periods of at least 55 minutes per hour of in-
struction in a simulator may be substituted for one hour of behind-the-
wheel instruction and one hour of in-car observation. Two periods
of at least 55 minutes per hour of multicar driving range instruction
may be substituted for one hour of behind-the-wheel instruction and
one hour of in-car observation relating to elementary or city driving
lessons. However, a minimum of four hours must be devoted to actual
behind-the-wheel instruction.

(S) In a minor and adult driver education program, a
student may apply to the DPS for a learner license after completing the
objectives found in Module One: Traffic Laws of the POI-DE.

(T) Each provider owner that teaches driver education
courses must collect adequate student data to enable the department
to evaluate the overall effectiveness of the driver education course in
reducing the number of violations and accidents of persons who suc-
cessfully complete the course. The department may determine a level
of effectiveness that serves the purposes of the Code.

(U) The instructor must be physically present in appro-
priate proximity to the student for the type of instruction being given.
A driver education instructor, or provider owner must sign or stamp all
completed classroom instruction records.

(2) Driver education course exclusively for adults. Courses
offered in a traditional classroom setting or online to persons who are
age 18 to under 25 years of age for the education and examination re-
quirements for the issuance of a driver's license under Texas Trans-
portation Code, §521.222(c) and §521.1601, must be offered in accor-
dance with the following guidelines.

(A) Traditional approval process. The department may
approve a driver education course exclusively for adults to be offered
traditionally if the course meets the following requirements.

(i) Application. The driver education provider must
submit a completed application along with the appropriate fee.

(i) Instructor license required. Students must re-
ceive classroom instruction from a licensed driver education instructor.

(iii) Minimum course content. The driver education
course exclusively for adults must consist of six clock hours of class-
room instruction that meets the minimum course content and instruc-
tion requirements contained in the POI-Adult Six-Hour.

(iv) Course management. An approved adult driver
education course must be presented in compliance with the following
guidelines.

(1) The instructor must be physically present in
appropriate proximity to the student for the type of instruction being
given. A licensed driver education instructor, or provider owner must
sign or stamp all completed classroom instruction records.

(II) A copy of the current edition of the "Texas
Driver Handbook" or study material that is equivalent must be fur-
nished to each student enrolled in the course.
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(IlI) Self-study assignments, videos, tape
recordings, guest speakers, and other instructional media that present
topics required in the course must not exceed 150 minutes of instruc-
tion.

(1V) Each student, including makeup students,
must be provided their own seat and table or desk while receiving
classroom instruction. A provider must not enroll more than 36
students, excluding makeup students, and the number of students may
not exceed the number of seats and tables or desks available at the
provider's location.

(V)  All classroom instruction, including makeup
work, must be completed within the timelines stated in the original
student contract.

(VD) A minimum of 330 minutes of instruction is
required.

(VIl) The total length of the course must consist
of a minimum of 360 minutes.

(VIII) Thirty minutes of time, exclusive of the
330 minutes of instruction, must be dedicated to break periods or to
the topics included in the minimum course content.

(1X) Students must not receive a driver education
certificate of completion unless that student receives a grade of at least
70 percent on the highway signs examination and at least 70 percent
on the traffic laws examination as required under Texas Transportation
Code, §521.161.

(X) The driver education provider must make a
material effort to establish the identity of the student.

(B) Online approval process. The department may ap-
prove a driver education course exclusively for adults to be offered
online if the course meets the following requirements.

(i) Application. The applicant for an online driver
education provider license must submit a completed application along
with the appropriate fee.

(i) Request for approval. The request for approval
must include a syllabus cross-reference, contract, and instructional
records.

(iii)  Online Provider license required. A person or
entity offering an online driver education course exclusively for adults
must hold an online driver education provider license.

(1) The online driver education provider must be
responsible for the operation of the online course.

(1I) Students must receive classroom instruction
from a licensed driver education instructor.

(iv) Course content. The online course must meet
the requirements of the course identified in §1001.1015 of the Code.

(I) Course topics. The course requirements de-
scribed in the POI-Adult Six-Hour must be met.

(1) Length of course. The course must be six
hours in length, which is equal to 360 minutes. A minimum of 330
minutes of instruction must be provided. Thirty minutes of time, ex-
clusive of the 330 minutes of instruction, must be dedicated to break
periods or to the topics included in the minimum course content. All
break periods must be provided after instruction has begun and before
the comprehensive examination and summation.

(IlI) Required material. A copy of the current
edition of the "Texas Driver Handbook" or study material that is equiv-
alent must be furnished to each student enrolled in the course.

(IV) Editing. The material presented in the on-
line course must be edited for grammar, punctuation, and spelling and
be of such quality that it does not detract from the subject matter.

(V) Irrelevant material. Advertisement of goods
and services, and distracting material not related to driver education
must not appear during the actual instructional times of the course.

(VD) Minimum content. The online course must
present sufficient content so that it would take a student 360 minutes
to complete the course. In order to demonstrate that the online course
contains sufficient minutes of instruction, the online course must use
the following methods.

(-a-) Word count. For written material that is
read by the student, the course must contain the total number of words
in the written sections of the course. This word count must be divided
by 180, the average number of words that a typical student reads per
minute. The result is the time associated with the written material for
the sections.

(-b-) Multimedia presentations. For multi-
media presentation, the online course must calculate the total amount
of time it takes for all multimedia presentations to play, not to exceed
150 minutes.

(-c-) Charts and graphs. The online course
may assign one minute for each chart or graph.

(-d-) Time allotment for questions. The on-
line course may allocate up to 90 seconds for questions presented over
the Internet and 90 seconds for questions presented by telephone.

(-e-) Total time calculation. If the sum of the
time associated with the written course material, the total amount of
time for all multimedia presentations, and the time associated with all
charts and graphs equals or exceeds 330 minutes, the online course has
demonstrated the required amount of minimum content.

(-f-) Alternate time calculation method. In
lieu of the time calculation method, the online course may submit al-
ternate methodology to demonstrate that the online course meets the
330-minute requirement.

(v) Personal validation. The online course must
maintain a method to validate the identity of the person taking the
course. The personal validation system must incorporate one of the
following requirements.

(1) Provider-initiated method. Upon approval by
the department, the online course may use a method that includes test-
ing and security measures that validate the identity of the person taking
the course. The method must meet the following criteria.

(-a-) Time to respond. The student must cor-
rectly answer a personal validation question within 90 seconds.

(-b-) Placement of questions. At least two
personal validation questions must appear randomly during each
instructional hour, not including the final examination.

(-c-) Exclusion from the course. The online
course must exclude the student from the course after the student has
incorrectly answered more than 30 percent of the personal validation
questions.

(-d-) Correction of answer. The online course
may correct an answer to a personal validation question for a student
who inadvertently missed a personal validation question. In such a
case, the student record must include a record of both answers and an
explanation of the reasons why the answer was corrected.
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(II) Third party data method. The online course
must ask a minimum of twelve (12) personal validation questions ran-
domly throughout the course from a bank of at least twenty (20) ques-
tions drawn from a third party data source. The method must meet the
following criteria.

(-a-) Time to respond. The student must cor-
rectly answer a personal validation question within 90 seconds.

(-b-) Placement of questions. At least two
personal validation questions must appear randomly during each
instructional hour, not including the final examination.

(-c-) Exclusion from the course. The online
course must exclude the student from the course after the student has
incorrectly answered more than 30 percent of the personal validation
questions.

(-d-) Correction of answer. The online course
may correct an answer to a personal validation question for a student
who inadvertently missed a personal validation question. In such a
case, the student record must include a record of both answers and an
explanation of the reasons why the answer was corrected.

(vi) Content validation. The online course must in-
corporate a course content validation process that verifies student par-
ticipation and comprehension of course material, including the follow-
ing.

(1) Timers. The online course must include
built-in timers to ensure that 330 minutes of instruction have been
attended and completed by the student.

(II) Testing the student's participation in multi-
media presentations. The online course must ask at least one course
validation question following each multimedia clip of more than 180
seconds.

(-a-) Test bank. For each multimedia presen-
tation that exceeds 180 seconds, the online course must have a test bank
of at least four questions.

(-b-) Question difficulty. The question shall
be short answer, multiple choice, essay, or a combination of these
forms. The question must be difficult enough that the answer may not
be easily determined without having viewed the actual multimedia
clip.

(-c-) Failure criteria. If the student fails to an-
swer the question correctly, the online course must require the student
to view the multimedia clip again. The online course must then present
a different question from its test bank for that multimedia clip. The on-
line course may not repeat a question until it has asked all the questions
from its test bank.

(-d-) Answer identification. The online
course must not identify the correct answer to the multimedia question.

(IlI) Course participation questions. The online
course must test the student's course participation by asking at least
two questions each from Chapter Four, Topics Two through Eight in
the POI-Adult Six Hour.

(-a-) Test bank. The test bank for course par-
ticipation questions must include at least ten questions each from Chap-
ter Four, Topics Two through Eight in the POI-Adult Six-Hour.

(-b-) Placement of questions. The course par-
ticipation questions must be asked at the end of the major unit or section
in which the topic is covered.

(-c-) Question difficulty. Course participa-
tion questions must be of such difficulty that the answer may not be
easily determined without having participated in the actual instruction.

(1V) Comprehension of course content. The on-
line course must test the student's mastery of the course content by ad-

ministering at least 30 questions covering the highway signs and traffic
laws required under Texas Transportation Code, §521.161.

(-a-) Testbanks (two). Separate test banks for
course content mastery questions are required for the highway signs
and traffic laws examination as required under Texas Transportation
Code, §521.161, with examination questions drawn equally from each.

(-b-) Placement of questions. The mastery of
course content questions must be asked at the end of the course (com-
prehensive final examination).

(-c-) Question difficulty. Course content
mastery questions must be of such difficulty that the answer may not be
easily determined without having participated in the actual instruction.

(vii) Retest the student. If the student misses more
than 30 percent of the questions asked on an examination, the online
course must retest the student using different questions from its test
bank. The student is not required to repeat the course, but may be al-
lowed to review the course prior to retaking the examination. If the
student fails the comprehensive final examination three times, the stu-
dent fails the course.

(viii)  Student records. The online course must pro-
vide for the creation and maintenance of the records documenting stu-
dent enrollment, the verification of the student's identity, and the test-
ing of the student's mastery of the course material. The provider must
ensure that the student record is readily, securely, and reliably avail-
able for inspection by a department representative. The student records
must contain the following information:

(1) the student's first, middle, and last name;
(1l) the student's date of birth and gender;

(III) arecord of all questions asked and the stu-
dent's responses;

(IV) the name or identity number of the staff
member entering comments, retesting, or revalidating the student;

(V) both answers and a reasonable explanation
for the change if any answer to a question is changed by the provider
for a student who inadvertently missed a question; and

(VI) arecord of the time the student spent in each
unit and the total instructional time the student spent in the course.

(ix) Waiver of certain education and examination re-
quirements. A licensed driver education instructor must determine that
the student has successfully completed and passed a driver education
course exclusively for adults prior to waiving the examination require-
ments of the highway sign and traffic law parts of the examination re-
quired under Texas Transportation Code, §521.161, and signing the
ADE-1317 driver education completion certificate.

(x) Age requirement. A person must be at least 18
years of age to enroll in a driver education course exclusively for adults.

(xi) Issuance of certificate. Not later than the 15th
working day after the course completion date, the provider must issue
an ADE-1317 driver education certificate only to a person who success-
fully completes an approved online driver education course exclusively
for adults.

(xii) Access to instructor and technical assistance.
The provider must establish hours that the student may access an in-
structor trained in the adult driver education curriculum, and for tech-
nical assistance. With the exception of circumstances beyond the con-
trol of the provider, the student must have access to the instructor and
technical assistance during the specified hours.
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(xiii) Additional requirements for online courses.
Courses delivered via the Internet or technology must also comply
with the following requirements.

(I) Re-entry into the course. An online course
may allow the student re-entry into the course by username and pass-
word authentication or other means that are as secure as username and
password authentication.

(II) Navigation. The student must be provided
orientation training to ensure easy and logical navigation through the
course. The student must be allowed to freely browse previously com-
pleted material.

(III)  Audio-visual standards. The video and au-
dio must be clear and, when applicable, the video and audio must be
synchronized.

(IV) Course identification. All online courses
must display the driver education provider name and license number
assigned by the department on the entity's website and the registration
page used by the student to pay any monies, provide any personal
information, and enroll.

(V) Domain names. Each provider offering an
online course must offer that online course from a single domain.

(VI) A driver education provider offering an on-
line course may accept students redirected from a website as long as
the student is redirected to the webpage that clearly identifies the name
and license number of the provider offering the online course. This
information must be visible before and during the student registration
and course payment processes.

(3) Compliance with Texas Transportation Code,
§521.1601. Persons age 18 to under 25 years of age must successfully
complete either a minor and adult driver education course or the driver
education course exclusively for adults. Partial completion of either
course does not satisfy the requirements of rule or law.

(4) Issuance of certificate. A licensed provider or instruc-
tor may not issue an ADE-1317 adult driver education certificate to a
person who is not at least 18 years of age.

$84.502.  Driving Safety Courses of Instruction.

This section contains requirements for traditional classroom driving
safety courses. For each course, the following curriculum documents
and materials are required to be submitted as part of the application
for approval. Courses of instruction must not be approved that contain
language that a reasonable and prudent individual would consider in-
appropriate. Any changes and updates to a course must be submitted
by the driving safety provider and approved prior to being offered.

(1) Driving safety courses.

(A) Educational objectives. The educational objectives
of driving safety courses must include, but not be limited to, promoting
respect for and encouraging observance of traffic laws and traffic
safety responsibilities of drivers and citizens; information relating
to human trafficking prevention in accordance with the provisions
of the Julia Wells Act (Senate Bill 1831, Section 3, 87th Regular
Legislature (2021)); information relating to the Texas Driving with
Disabilities Program (Senate Bill 2304, 88th Regular Legislature
(2023)); implementation of law enforcement procedures for traffic
stops in accordance with the provisions of the Community Safety
Education Act [(Senate Bill 30; 85th Regular Legislature 2017)}]; the
proper use of child passenger safety seat systems; safely operating a
vehicle near oversize or overweight vehicles; the passing of certain
vehicles as described in Transportation Code §545.157; the dangers
and consequences of street racing; reducing traffic violations; reducing

traffic-related injuries, deaths, and economic losses; and motivating
continuing development of traffic-related competencies.

(B) Driving safety course content guides. A course con-
tent guide is a description of the content of the course and the tech-
niques of instruction that will be used to present the course. For courses
offered in languages other than English, the driving safety provider
must provide written declaration affirming that the translation of the
course materials is true and correct in the proposed language presented.
Such materials are subject to the approval of the department prior to
its use in a driver safety course. To be approved, each driving safety
provider must submit as part of the application a course content guide
that includes the following:

(i) astatement of the course's traffic safety goal and
philosophy;

(ii)  astatement of policies and administrative provi-
sions related to techniques of instruction, standards, and performance;

(iii)  a statement of policies and administrative pro-
visions related to student progress, attendance, makeup, and conduct.
The policies and administrative provisions must be used by each driv-
ing safety provider that offers the course and include the following re-
quirements:

(I) appropriate standards to ascertain the atten-
dance of students. All driving safety providers must use appropriate
standards for documenting attendance to include the hours scheduled
each day and each hour not attended,;

(1)  if the student does not complete the entire
course, including all makeup lessons, within the timeline specified by
the court, no credit for instruction shall be granted;

(III) any period of absence for any portion of in-
struction will require that the student complete that portion of instruc-
tion in a manner determined by the driving safety provider; and

(IV)  conditions for dismissal and conditions for
re-entry of those students dismissed for violating the conduct policy;

(iv) a statement of policy addressing entrance re-
quirements and special conditions of students such as the inability to
read, language barriers, and other disabilities;

(v) a list of relevant instructional resources such as
textbooks, audio and visual media and other instructional materials,
and equipment that will be used in the course and the furniture deemed
necessary to accommodate the students in the course such as tables,
chairs, and other furnishings. The course shall include a minimum
of 60 minutes of audio/video materials relevant to the required top-
ics; however, the audio/video materials must not be used in excess of
165 minutes of the 300 minutes of instruction. The resources may be
included in a single list or may appear at the end of each instructional
unit;

(vi) written or printed materials to be provided for
use by each student as a guide to the course. The department may make
exceptions to this requirement on an individual basis;

(vii) instructional activities to be used to present the
material (lecture, films, other media, small-group discussions, work-
book activities, written and oral discussion questions, etc.). When
small-group discussions are planned, the course content guide must
identify the questions that will be assigned to the groups;

(viii)  instructional resources for each unit;

(ix) techniques for evaluating the comprehension
level of the students relative to the instructional unit. If oral or written
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questions are to be used to measure student comprehension levels,
they shall be included in the course guide. The evaluative technique
may be used throughout the unit or at the end; and

(x) acompleted form cross-referencing the instruc-
tional units to the topics identified in Chapter Four of the COI-Driving
Safety. A form to cross-reference the instructional units to the required
topics and topics unique to the course will be provided by the depart-
ment.

(C) Course and time management. Approved driving
safety courses must be presented in compliance with the following
guidelines and must include statistical information drawn from data
maintained by the Texas Department of Transportation or National
Highway Traffic Safety Administration.

(i) A minimum of 300 minutes of instruction is re-
quired.

(i) The total length of the course must consist of a
minimum of 360 minutes.

(iii)  Sixty (60) minutes of time, exclusive of the 300
minutes of instruction, must be dedicated to break periods or to the
topics included in the minimum course content. All break periods must
be provided after instruction has begun and before the comprehensive
examination and summation.

(iv) Administrative procedures such as enrollment
must not be included in the 300 minutes of the course.

(v) Courses conducted in a single day in a traditional
classroom setting must allow a minimum of 30 minutes for lunch.

(vi) Courses taught over a period longer than one
day must provide breaks on a schedule equitable to those prescribed
for one-day courses. However, all breaks must be provided after the
course introduction and prior to the last unit of the instructional day or
the comprehensive examination and summation, whichever is appro-
priate.

(vii) The order of topics must be approved by the de-
partment as part of the course approval, and for each student, the course
must be taught in the order identified in the approved application.

(viii)  Students must not receive a uniform certificate
of course completion unless that student receives a grade of at least 70
percent on the final examination.

(ix) In a traditional classroom setting, there must be
sufficient seating for the number of students, arranged so that all stu-
dents are able to view, hear, and comprehend all instructional aids and
the class must have no more than 50 students.

(x) The driving safety provider must make a material
effort to establish the identity of the student.

(D) Minimum course content. Driving Safety course
content, including video and multimedia, must include current sta-
tistical data, references to law, driving procedures, and traffic safety
methodology, as shown in the COI-Driving Safety to assure student
mastery of the subject matter.

(E) Examinations. Each course provider shall submit
for approval, as part of the application, tests designed to measure the
comprehension level of students at the completion of the driving safety
course. The comprehensive examination for each driving safety course
must include at least two questions from the required units set forth in
Chapter Four, Topics Two through Twelve of the COI-Driving Safety,
for a total of at least 20 questions. The final examination questions

shall be of such difficulty that the answer may not easily be determined
without completing the actual instruction. Provider-designated persons
who offer or provide instruction must not assist students in answering
the final examination questions but may facilitate alternative testing.
Students must not be given credit for the driving safety course unless
they score 70 percent or more on the final test. The provider must iden-
tify alternative testing techniques to be used for students with reading,
hearing, or learning disabilities and policies for retesting students who
score less than 70 percent on the final examination. The provider may
choose not to provide alternative testing techniques; however, students
shall be advised whether the course provides alternative testing prior to
enrollment in the course. Test questions may be short answer, multiple
choice, essay, or a combination of these forms.

(F) Requirements for authorship. The course materials
must be written by individuals or organizations with recognized expe-
rience in writing instructional materials.

(G) Renewal of course approval. The course approval
must be renewed every even-numbered year.

(i) For approval, the course owner shall update all
the course content methodology, procedures, statistical data, and refer-
ences to law with the latest available data.

(i) The department may alter the due date of the re-
newal documents by giving the approved course six months' notice.
The department may alter the due date in order to ensure that the course
is updated six months after the effective date of new state laws passed
by the Texas Legislature.

(H) If, upon review and consideration of an original, re-
newal, or amended application for course approval, the department de-
termines that the applicant does not meet the legal requirements, the
department shall notify the applicant, setting forth the reasons for de-
nial in writing.

(I) The department may revoke approval of any course
given to a provider under any of the following circumstances:

(2) Any information contained in the application for the
course approval is found to be untrue;

(3) The school has failed to maintain the courses of study
on the basis of which approval was issued;

(4) The provider has been found to be in violation of the
Code, and/or this chapter; or

(5) The course has been found to be ineffective in meeting
the educational objectives set forth in subsection (a)(1)(A).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400101

Doug Jennings

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 463-7750

¢ L4 ¢
TITLE 19. EDUCATION
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PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 1. AGENCY ADMINISTRATION
SUBCHAPTER G. APPLY TEXAS ADVISORY
COMMITTEE

19 TAC §1.128

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to Texas Administrative Code,
Title 19, Part 1, Chapter 1, Subchapter G, §1.128 concerning
the Authority and Specific Purposes of the Apply Texas Advisory
Committee. Specifically, this amendment will change the refer-
ence to rule 4.11, to the correct rule 4.10.

Laura Brennan, Assistant Commissioner for College and Career
Advising has determined that for each of the first five years the
section is in effect there would be no fiscal implications for state
or local governments as a result of enforcing or administering the
rules. There are no estimated reductions in costs to the state and
to local governments as a result of enforcing or administering
the rule. There are no estimated losses or increases in revenue
to the state or to local governments as a result of enforcing or
administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Laura Brennan, Assistant Commissioner for College and Career
Advising, has also determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of administering the section will be to provide to institutions
of higher education a reference to the accurate rule. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state’s economy.

Comments on the proposal may be submitted to Laura Bren-
nan, Assistant Commissioner for College and Career Advising,
P.O. Box 12788, Austin, Texas 78711-2788, or via email at
CRI@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.

The amendment is proposed under Chapter 1, Subchapter A,
General Provisions, §1.15, which provides the authority for the
Commissioner of Higher Education to approve proposed Board
rules for publication in the Texas Register.

This proposed amendment affects Title 19, Texas Administrative
Code, Chapter 1.

$1.128.  Authority and Specific Purposes of the Apply Texas Advisory
Committee.

(a) Authority. Statutory authority for this subchapter is pro-
vided in the Texas Education Code, §51.762, and in accordance with
the Texas Education Code, §61.0331, regarding requirements for Ne-
gotiated Rulemaking. Moreover, the committee is governed in accor-
dance with the Texas Administrative Code, Title 19, Part 1, Chapter 1,
Subchapter A, §1.6 (relating to Advisory Committees [General Provi-
sions]).

(b) Purposes. Apply Texas Advisory Committee is created to
provide the Board with advice and recommendation(s) regarding the
common admission applications and the Apply Texas System, in ac-
cordance with Chapter 4, Subchapter A, §4.10 [§4-H] of this title (re-
lating to Common Admission Application Forms).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400102

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6585

¢ ¢ ¢

CHAPTER 4. RULES APPLYING TO

ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS

SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §4.10

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code,
Title 19, Part 1, Chapter 4, Subchapter A, §4.10, concerning
the Common Admission Application Forms. Specifically, this
amendment will align the rule with the General Appropriations
Act, House Bill 1, Article Ill, Section 9 (88th Legislature, Regu-
lar Session), Cost Recovery for the Common Application Form,
which provides the Coordinating Board with the authority to re-
cover costs related to the common application form for each gen-
eral academic institution, each participating public two-year insti-
tution, and each participating independent institution.

Laura Brennan, Assistant Commissioner for College and Career
Advising has determined that for each of the first five years the
section is in effect there would be no fiscal implications for state
or local governments as a result of enforcing or administering the
rule. There are no estimated reductions in costs to the state and
to local governments as a result of enforcing or administering
the rule. There are no estimated losses or increases in revenue
to the state or to local governments as a result of enforcing or
administering the rule.
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There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Laura Brennan, Assistant Commissioner for College and Career
Advising, has also determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of administering the section will allow options for recover-
ing costs related to the common application form including not re-
covering costs if appropriate appropriations are identified. There
are no anticipated economic costs to persons who are required
to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rule will not create or eliminate a government program;

(2) implementation of the rule will not require the creation or elim-
ination of employee positions;

(3) implementation of the rule will not require an increase or de-
crease in future legislative appropriations to the agency;

(4) the rule will not require an increase or decrease in fees paid
to the agency;

(5) the rule will not create a new rule;
(6) the rule will not limit an existing rule;

(7) the rule will not change the number of individuals subject to
the rule; and

(8) the rule will not affect this state's economy.

Comments on the proposal may be submitted to Laura Bren-
nan, Assistant Commissioner for College and Career Advising,
P.O. Box 12788, Austin, Texas 78711-2788, or via email at
CRI@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.

The amendment is proposed under the General Appropriations
Act, House Bill 1, Article I, Section 9 (88th Legislature, Regular
Session), which provides the Coordinating Board with the au-
thority to recover costs related to the common application form
for each general academic institution, each participating public
two-year institution, and each participating independent institu-
tion.

This proposed amendment affects rules in Title 19, Texas Ad-
ministrative Code, Chapter 4.

§4.10.  Common Admission Application Forms.
(a) Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings:

(1) Apply Texas Advisory Committee--An advisory com-
mittee composed of representatives of general academic teaching insti-
tutions, community college districts, public state colleges, and public
technical institutes, authorized by Texas Education Code, §51.762 and
established in accordance with Board rules, Chapter 1, Subchapter G,
§§1.128 - 1.134 of this title (relating to Apply Texas Advisory Com-
mittee), to provide the Texas Higher Education Coordinating Board as-
sistance in developing and implementing admissions application forms
and procedures.

(2) Apply Texas System--The state's system for applying
for admission to Texas public institutions of higher education. The
System includes an access portal for completing common application
forms; help desks to provide users assistance; and a portal through
which Texas high school counselors access status data regarding stu-
dent progress in applying for admission to and financial aid for college.

(b) Acceptance of Admission Applications.

(1) Public community colleges, public state colleges, and
public technical institutes shall accept freshman and undergraduate
transfer applications submitted using the Board's electronic common
admission application forms.

(2) General academic teaching institutions shall accept
freshman and undergraduate transfer applications submitted using
either the Board's electronic or printed forms.

(¢) Common Application Forms.

(1) General application information provided on the com-
mon application form shall include:

(A) Dbiographical information including gender, ethnic-
ity, and date of birth;

(B) educational information including coursework, ex-
tracurriculars, community and volunteer service, and awards/honors;

(C) residency; and
(D) certification of information.

(2) Adjustments to Paper Forms. When sending a printed
common application form to a student with or without other materi-
als, an institution shall not alter the form in any way and shall include
instructions for completing the form, general application information,
and instructions for accessing a list of deadlines for all institutions.

(d) Outreach to Public High Schools.

(1) The Coordinating Board shall seek advice and recom-
mendation(s) from high school counselors representative of diverse
Texas public school districts regarding the common application and the
Apply Texas System.

(2) The Coordinating Board shall ensure that copies of the
freshman common admission application forms and information for
their use are available to appropriate personnel at each Texas public
high school. The Coordinating Board will work with institutions and
high schools to ensure that all high schools have access to either the
printed or electronic common application forms.

(e) Data to be Collected.

(1) Common application forms are to include questions
needed for determining an applicant's residence status with regard to
higher education and other information the Board considers appropri-
ate.

(2) Each general academic teaching institution, public
community college, public state college, and public technical institute
shall collect information regarding gender, race/ethnicity, and date of
birth as part of the application process and report this information to
the Coordinating Board. Common application forms do not have to
be the source of those data.

(3) Institutions of higher education may require an appli-
cant to submit additional information within a reasonable time after
the institution has received a common application form.

(f) Publicity. The Board shall publicize in both electronic and
printed formats the availability of the common admission forms.

(g) Subcontract for Technical Support. The Coordinating
Board shall enter into a contract with a public institution of higher
education or third-party vendor to maintain the electronic common
application system for use by the public in applying for admission to
participating institutions and for distribution of the electronic applica-
tion to the participating institutions designated by the applicant.
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(h) Costs.

(1) Participating institutions may charge a reasonable fee
for the filing of a common application form.

(2) Operating costs of the system [will] may be paid for by
all institutions required to use the common application plus indepen-
dent and health-related institutions that contract to use the electronic
application.

(3) Each participating institution [shall] may pay a portion
of the cost based on the percentage of its enrollment compared to the
total enrollment of all participating institutions based on the certified
enrollment data of the most recent fall semester. The Coordinating
Board will monitor the cost of the system and notify the institutions
on an annual basis of their share of the cost. Billings for the services
for the coming year will be calculated and sent to the institutions by
September 1 of each fiscal year and payments must be received no later
than December 1 of each fiscal year.

(4) The Coordinating Board [shall] may send participating
institutions reminders of payment amounts and the due date. Institu-
tions failing to pay their share of the cost by the due date may be denied
access to in-coming application data until such time that payments are
received.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400103

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6585

¢ ¢ ¢

SUBCHAPTER C. TEXAS SUCCESS
INITIATIVE
19 TAC §§4.51 - 4.63

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes the repeal of Texas Administrative Code, Title
19, Part 1, Chapter 4, Subchapter C, §§4.51 - 4.63, concerning
the Texas Success Initiative. Specifically, this repeal will allow
the Coordinating Board to adopt new rules relating to college
readiness standards.

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess, has determined that for each of the first five years the sec-
tions are in effect there would be no fiscal implications for state
or local governments as a result of enforcing or administering the
rules. There are no estimated reductions in costs to the state and
to local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess has also determined that for each year of the first five years
the section is in effect, the public benefit anticipated as a result of
administering the section will be allowing the Coordinating Board
to adopt modernized college readiness standards. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Jennielle
Strother, Assistant Commissioner for Student Success, P.O. Box
12788, Austin, Texas 78711-2788, or via email at CRI@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The repeal is proposed under Texas Education Code, Section
51.344, which provides the Coordinating Board with the authority
to adopt rules relating to Texas Education Code, Chapter 51,
Subchapter F-1, relating to the Texas Success Initiative.

The proposed repeal affects Texas Education Code, Chapter 51,
Subchapter F-1, Section 51.344, relating to the Texas Success
Initiative.

$§4.51.  Purpose.

$4.52. Authority.

$§4.53.  Definitions.

$§4.54.  Exemptions, Exceptions, and Waivers.

$4.55. Assessment and Placement.

$4.56. Assessment Instrument.

$§4.57.  College Ready Standards.

§4.58.  Advisement and Plan for Academic Success.

§4.59.  Determination of Readiness to Perform Entry-Level Freshman
Coursework.

$§4.60.  Evaluation and Reporting.
§4.61.  Limited Waiver of Rules.

$§4.62.  Required Components of Developmental Education Pro-
grams.

§4.63.  Privacy of Student Information.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.
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TRD-202400104

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6537

L4 ¢ L4
19 TAC §§4.51 - 4.62

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 4, Subchapter C, §§4.51 - 4.62, concern-
ing college readiness standards and the Texas Success Initia-
tive (TSI). The TSl is a system established in statute for assess-
ing whether students have met requirements to be deemed col-
lege-ready, requiring advising and academic assistance support-
ing students' successful course completions and momentum to-
wards meeting academic and career goals. Specifically, this new
section will modernize existing rules related to the TSI to reflect
best practices in the delivery of developmental education.

Rule 4.51 provides the purpose and authority for this subchapter.
Rules establishing the TSI derive from Texas Education Code
(TEC), chapter 51, subchapter F-1, and the Coordinating Board's
authority to promulgate TSl-related rules is established in TEC,
§51.344.

Rule 4.52 sets out categories of students to whom TSI and col-
lege readiness requirements do not apply. This rule implements
statutory language in TEC, §51.332, which carves out certain
student categories (like students in military service, or students
who have already earned an associate or baccalaureate degree)
from TSI requirements. This rule clarifies that college readi-
ness standards do not apply to a high school student who is a
non-degree seeking student and an institution shall not require a
non-degree seeking high school student to be assessed for col-
lege readiness. This revision aligns the rule to TEC, §51.333,
which applies to an entering undergraduate student.

Rule 4.53 contains definitions for the subchapter. The Coordi-
nating Board proposes to refine the definitions to match current
practices and developmental education and other support mod-
els more closely - for example, by changing the Advising defini-
tion to reflect that students receive college guidance from a wide
variety of sources. The rule adds definitions for degree seeking
and non-degree seeking students to clarify which students are
required to meet college readiness standards. These definitions
implement TEC, §51.9685, and will be applicable across the def-
initions in Board rules.

Rule 4.54 lists the standards set by the Coordinating Board for
institutions to determine whether a student has met requirements
for exemption from the TSI. Statute provides for students to qual-
ify for TSI exemption upon achieving certain scores on assess-
ments or upon completion of certain college-level coursework
(TEC, §51.338). Rule 4.54 complies by establishing benchmarks
for commonly administered assessments like the SAT and the
ACT, as well as stating how students can qualify for TSI ex-
emptions through demonstrations of success on prior college-
level coursework. Revisions to this section align the exemp-
tions to the Education Code, chapter 51, subchapter F-1, and
eliminate obsolete assessment instruments and standards. The
section additionally clarifies that students who have success-
fully earned college credit in math or English via dual credit are
deemed exempt from TSI assessment because the student has

demonstrated that they are ready to perform college level course
work through course completion. Additionally, a student who has
earned the Texas First Diploma is exempt from TSI assessment
because a student must meet standards that demonstrate early
readiness from college pursuant to TEC, §28.0253, in order to
earn the diploma.

Rule 4.55 outlines steps for institutions to assess and place
students on an individualized basis, including delivering pre-as-
sessment information to students and describing relevant
factors to place students in appropriate coursework or interven-
tions. This rule carries out statutory provisions, including TEC,
§51.333(b).

Rule 4.56 establishes the Texas Success Initiative Assessment
Instrument (TSIA and TSIA2) in rule, which is the Coordinat-
ing Board-approved assessment instrument required by TEC,
§51.334. Test results are valid for a five-year period, and institu-
tions must follow Coordinating Board and vendor requirements
to administer the assessment.

Rule 4.57 sets out the benchmarks required on the TSIA for a
student to demonstrate college readiness as required by TEC,
§51.334(c). The Coordinating Board designates benchmarks
with the objective of ensuring appropriate placement of students
to achieve success in coursework.

Rule 4.58 requires institutions to develop advising and academic
success plans for non-exempt students who do not meet college
readiness assessment benchmarks. These plans must be indi-
vidualized to the student and created in partnership with the stu-
dent, a best practice required by law (TEC, §51.335). The Co-
ordinating Board encourages institutions to adopt Non-Course-
Based models where possible, to address needs in a targeted
manner intended to keep students engaged and enrolled in their
programs.

Rule 4.59 states how institutions may determine whether to en-
roll students in college-level coursework.

Rule 4.60 complies with a statutory requirement that the Coordi-
nating Board periodically evaluate effectiveness of the TSI pro-
gram by setting out required reporting necessary to conduct the
evaluation (TEC §51.343).

Rule 4.61 describes the required components of a developmen-
tal education program, in keeping with statutory requirements
in TEC, §51.336(e). The revised rule gives institutions greater
flexibility to design and offer different models of developmental
education to students.

Rule 4.62 pertains to the privacy of student information. This
provision ensures compliance with federal law and state law on
data privacy (TEC, 51.344(c)).

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess, has determined that for each of the first five years the sec-
tions are in effect there would be no fiscal implications for state
or local governments as a result of enforcing or administering the
rules. There are no estimated reductions in costs to the state and
to local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.
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Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess has also determined that for each year of the first five years
the section is in effect, the public benefit anticipated as a result
of administering the section will be modernization of the current
college readiness rules in alignment with advancements in deliv-
ering innovative developmental education models in higher edu-
cation. There are no anticipated economic costs to persons who
are required to comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Jennielle
Strother, Assistant Commissioner for Student Success, P.O. Box
12788, Austin, Texas 78711-2788, or via email at CRI@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new section is proposed under Texas Education Code, Sec-
tion 51.344, which provides the Coordinating Board with the au-
thority to adopt rules to implement Texas Education Code, Chap-
ter 51, Subchapter F-1, relating to the Texas Success Initiative.

The proposed new section affects Texas Education Code,
§§51.331-51.344, 61.07611, and 61.0762; and Texas Admin-
istrative Code, Title 19, Part 1, §§2.3, 4.85, 4.86, 4.155, and
21.52.

§4.51.  Purpose and Authority.

(a) The purpose of this subchapter is to establish the college
readiness standards and assessment instruments for students, including
implementing the Texas Success Initiative for Texas public institutions
of higher education. It is the intent of the Texas Higher Education Co-
ordinating Board that Texas public institutions of higher education use
the flexibility and responsibility granted under these rules to improve
individualized programs to ensure the success of students in higher ed-
ucation.

(b) Under Texas Education Code, §51.344, the Board is au-
thorized to adopt rules to implement the provisions of Texas Education
Code, chapter 51, subchapter F-1, Texas Success Initiative.

$4.52.  Applicability.

(a) Except as set out in subsection (b) of this section, this sub-
chapter applies to each entering undergraduate student not otherwise
exempt under §4.54 of this subchapter (relating to Exemption).

(b) This subchapter does not apply to the following students,

Figure: 19 TAC §4.52(b)

(1) A student who has earned an associate or baccalaureate
degree from an institution of higher education;

(2) A student who transfers to an institution of higher edu-
cation from a private or independent institution of higher education or
an accredited out-of-state institution of higher education and who has
satisfactorily completed college-level coursework in the corresponding
subject area, as transcribed or otherwise determined by the receiving
institution;

(3) A student who is enrolled in a certificate program of
one year or less at a public junior college, a public technical institute,
or a public state college;

(4) A student enrolled in high school who is a non-degree-
seeking student as defined in §4.53(8) of this subchapter (relating to

Definitions);

(5) A student who is serving on active duty as a member
of the armed forces of the United States, the Texas National Guard, or
as a member of a reserve component of the armed forces of the United
States; or

(6) A student who on or after August 1, 1990, was honor-
ably discharged, retired, or released from active duty as a member of
the armed forces of the United States or the Texas National Guard or
service as a member of a reserve component of the armed forces of the
United States.

§4.53.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context indicates otherwise.

(1) Acceleration--The reorganization of instruction and
curricula in ways that expedite the completion of coursework or
credentials based on an assessment of students' strengths and needs.
It involves a departure from a traditional multi-course sequence in
favor of a more streamlined approach to academic support, resulting
in students' achievement of college readiness in one year or less.
Some examples include, but are not limited to, non-course-based
options (NCBOs), emporium models, co-requisites, course-pairing,
and computer-assisted instruction.

(2) Advising--The ongoing and intentional process by
which students receive guidance in selecting and navigating their
choice of courses or majors, accessing campus and community
services, and developing career goals and short/long-term plans.
Advising may be provided by faculty, staff members, peer mentors,
interactive technology-based resources, or other means.

(3) Assessment--The use of a Board-approved instrument
to determine the academic skills of an undergraduate student and eval-
uate the likelihood that a student is ready to enroll and succeed in en-
try-level academic coursework, with or without academic support.

(4) Board--The governing body of the agency known as the
Texas Higher Education Coordinating Board.

(5) Compressed or Intensive Course--A course that ad-
dresses the same learning outcomes as a traditional course but meets in
a shortened overall time period and generally has the same number of
contact hours as a traditional course (e.g., four weeks at twelve contact
hours per week or eight weeks at six contact hours per week instead

and an institution shall not require these students to demonstrate college

of sixteen weeks at three contact hours per week), thus allowing for

readiness pursuant to this subchapter. The following figure contains the

multiple courses to be completed in the same time period as one

full list of student categories to whom this subchapter does not apply.

traditional course.
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(6) Contextualized Coursework--Strategies that accelerate

ment instrument designated for use by institutions of higher education

learning for learners whereby contextualized coursework integrates ca-

by the board that indicates the student's readiness to enroll in entry-level

reer subject matter with pre-college skills development in reading, writ-

academic courses as defined in paragraph (13) of this section. These

ing, and mathematics.

(7) Co-requisite (also known as corequisite, mainstream-
ing, or course pairing)--An instructional strategy whereby an under-
graduate student as defined in paragraph (23) of this section is co-en-

scores are set forth in §4.57 of this subchapter (relating to Texas Suc-
cess Initiative Assessment College Readiness Standards).

(18) Non-Course-Based  Developmental  Education
Interventions (also known as NCBO or Non-Semester-Length Inter-

rolled or concurrently enrolled in a developmental education course or

ventions)--Interventions that are selected or designed to address a

in NCBO academic support as defined in paragraph (18) of this sec-

student's specific identified academic skills, strengths, and learning

tion and the entry-level academic course of the same subject matter

needs, to effectively and efficiently prepare the student to succeed

within the same semester. The developmental education component

in college-level work. These interventions must be overseen by an

should provide support aligned directly with the learning outcomes, in-

instructor of record and are beyond academic advising or learning

struction, and assessment of the entry-level academic course, and make

support activities provided generally to all students in a course,

necessary adjustments as needed to advance the student's success in the

program, or institution; interventions may include, but are not limited

entry-level course. Participation in and completion of the entry-level

to, individual or group tutoring, supplemental instruction, interactive

academic course may not be contingent upon a student's performance

online resources, emporium models, or labs.

in the developmental education course or NCBO.

(8) Non-Degree-Seeking Student--A student who has not

(19) Non-Degree Credit Course--A specific course which
may not be counted toward a degree or certificate. The term includes

filed a degree plan with an institution of higher education and is not

developmental education, pre-collegiate, and general continuing edu-

required to do so pursuant to Texas Education Code, §51.9685.

(9) Developmental Education Course or Developmental
Course--A non-credit course designed to address a student's skills,

cation courses.

(20) Professional Development--The provision of ongoing
and systematic learning opportunities for educators and support staff

strengths and needs in the areas of reading, writing, integrated reading

to support the use of research-based strategies, methodologies, and

and writing (IRW), mathematics, and student success, to help that

effective instructional practices to support the design and delivery of

student be ready to succeed in entry-level academic coursework.

(10) Developmental Education--Non-credit Developmen-
tal Education Courses or Non-Course-Based Developmental Education
Interventions such as co-requisites, tutorials, laboratories, interactive
modules, and other means of assistance that may be included in a stu-

programs, coursework, and interventions advancing the cognitive and
non-cognitive skills of students pursuing post-secondary courses and
credentials including certificates and degrees.

(21) Program Evaluation--Systematic methods of collect-
ing, analyzing, and using information to examine and assess the costs,

dent's academic plan to help the student succeed in entry-level aca-

efficiency, and effectiveness of courses, interventions, and policies.

demic coursework.

(11) Differentiated Instruction--Different instructional

(22) TSI Assessment--A Board-approved assessment
instrument designated in §4.56 of this subchapter (relating to Texas

processes used to engage a student based on their individual strengths,

Success Initiative Assessment Instrument) pursuant to Texas Edu-

skills, motivational attitudes, and learning needs and preferences.

(12) Differentiated Placement--Advising and placement of
students based on individual strengths and needs.

(13) Entry-level academic course (sometimes referred to
as an entry-level freshman course or freshman-level academic course-
work)--Any college level course for academic credit in which a first-
time in college student might typically enroll. An entry-level course
may not have prerequisite college courses. These courses (or their lo-

cation Code, §51.334, for use by institutions of higher education to
assess a student's readiness to enroll in an entry-level academic course.

(23) Undergraduate Student--A student, other than a high
school student enrolled in college-level coursework for dual credit,
who enrolls at a Texas public institution of higher education in a course
or program of study leading to a certificate, degree, or other undergrad-
uate credential.

$4.54.  Exemption.

cal equivalents based on the Texas Common Core Numbering System)
may include, but are not limited to, ENGL 1301, HIST 1301, PSYC
2301, GOVT 2305/2306, MATH 1314/1414/1324/1332/1342, SOCI
1301, PHIL 1301, SPCH 1311/1315, COSC 1301, HUMA 1301, ARTS
1301, and BIOL 1306/1406.

(14) Institution of Higher Education or institution--Any
public technical institute, public junior college, public senior college or
university, medical or dental unit, or other agency of higher education
as defined in Texas Education Code, §61.003(8).

(15) Mathematics Pathway Models--Developmental and
basic academic skills coursework and interventions designed to
prepare students for academic and workforce training programs and
careers with mathematics content relevant for their programs.

(16) Measurable Learning Outcomes--Knowledge, skills,
and abilities students should be able to demonstrate upon completion
of a course or intervention.

(17)  Minimum Passing Standards--A score that must be at-
tained by a student in reading, writing, and mathematics on an assess-

(a) For the purpose of demonstrating exemption under subsec-
tion (b) of this section, the Board shall ensure that the passing standard
on each approved assessment meets the college readiness standard un-
der §4.57(a) of this subchapter (relating to Texas Success Initiative As-
sessment College Readiness Standards).

(b) A student who achieves the passing standard on an assess-
ment as set out in this subsection shall be deemed exempt from the
requirements of the Texas Success Initiative. An institution shall not
require an exempt student to provide any additional demonstration of
college readiness and shall allow an exempt student to enroll in an en-
try-level academic course as defined in §4.53(13) of this title (relating
to Definitions). The following figure contains the full list of assess-
ments, minimum required scores, and eligible exemptions.

Figure: 19 TAC §4.54(b)

(1) For aperiod of five (5) years from the date of testing, a
student who is tested and performs at or above the following standards
that cannot be raised by institutions:
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(A) ACT. A student who has achieved the applicable
standard under this subsection shall be deemed exempt under this sub-

(B) The student enrolls at the institution of higher edu-

cation:

chapter.
(i) ACT administered prior to February 15, 2023:

(i) that partnered with the school district in which
the student is enrolled to provide the course, or

composite score of 23 with a minimum of 19 on the English test shall
be exempt for both the reading and writing sections of the TSI Assess-
ment, and/or 19 on the mathematics test shall be exempt for the math-
ematics section of the TSI Assessment.

(ii) ACT administered on or after February 15,
2023: a combined score of 40 on the English and Reading (E+R) tests
shall be exempt for both reading and writing or ELAR sections of
the TSI Assessment. A score of 22 on the mathematics test shall be
exempt for the mathematics section of the TSI Assessment. There is

(i) with an institution that deems the student TSI-
met based on the completion of a course that meets the requirements
of subsection (¢)(1) of this section.

(2) A student who has previously enrolled in any public,
private, or independent institution of higher education or an accredited
out-of-state institution of higher education and:

(A) hasmet college readiness standards in mathematics,
reading, or writing as determined by the receiving institution, or

no composite score.

(iii) The use of scores from both the ACT adminis-

(B) who has satisfactorily completed college-level
coursework in mathematics, reading, or writing with a grade of 'C'

tered prior to February 15, 2023, and the ACT administered after Feb-

or better, including a high school student who has earned college

ruary 15, 2023, is allowable, as long as the benchmarks set forth in

credit for a dual credit course or a course offered under §4.86 of this

clause (ii) of this subparagraph are met.

(B) SAT. A student who has achieved the applicable
standard under this subsection shall be deemed exempt under this sub-
chapter.

(i) SAT administered on or after March 5, 2016: a
minimum score of 480 on the Evidenced-Based Reading and Writing
(EBRW) test shall be exempt for both reading and writing sections of

chapter (relating to Optional Dual Credit or Dual Enrollment Program:
College Connect Courses), with a grade of 'C' or better.

(3) A student who has earned the Texas First Diploma un-
der chapter 21, subchapter D of this title (relating to Texas First Early
High School Completion Program).

(d) An institution may exempt a non-degree-seeking or non-
certificate-seeking student not otherwise exempt under this section.

the TSI Assessment. A minimum score of 530 on the mathematics test
shall be exempt for the mathematics section of the TSI Assessment.
There is no minimum combined EBRW and mathematics score.

(i) Mixing or combining scores from the SAT ad-

(e) Inaccordance with the requirements of this subchapter, an
institution shall not require a student who is exempt in mathematics,
reading, and/or writing or to whom this subchapter is inapplicable un-
der §4.52 of this subchapter (relating to Applicability) to be assessed

ministered prior to March 5, 2016, and the SAT administered on or

under this subchapter or to enroll in developmental coursework or in-

after March 5, 2016, is not allowable.

(C) GED: minimum score of 165 on the Mathematical
Reasoning subject test shall be exempt for the mathematics section
of the TSI Assessment. A minimum score of 165 on the Reasoning
Through Language Arts (RLA) subject test shall be exempt for the Eng-
lish Language Arts Reading (ELAR) section of the TSI Assessment.

(D) HiSET: minimum score of 15 on the Mathematics
subtest shall be used to determine exemption on the mathematics sec-
tion of the TSI Assessment. A minimum score of 15 on the Reading
subtest and a minimum score of 15 on the Writing subtest, including a
minimum score of 4 on the essay, shall be exempt for the English Lan-
guage Arts Reading (ELAR) section of the TSI Assessment.

(E) STAAR End of Course Test. A student who

terventions in the corresponding area of exemption. This limitation
does not restrict an institution from advising a student to complete ad-
ditional coursework or interventions to increase the likelihood of the
student's success in completing the courses and program in which the
student enrolls.

() ESOL Waiver--An institution may grant a temporary
waiver from the assessment required under this title for students with
demonstrated limited English proficiency in order to provide appro-
priate ESOL/ESL coursework and interventions. The waiver must be
removed after the student attempts 15 credit hours of developmental
ESOL coursework at a public junior college, public technical institute,
or public state college; nine (9) credit hours of developmental ESOL
coursework at a general academic teaching institution; or prior to
enrolling in entry-level academic coursework, whichever comes first,

achieves a minimum score of 4000 on STAAR English III EOC shall

at which time the student would be assessed by the institution with

be exempt for both reading and writing.

(c) A student who has met one of the following criteria shall
be exempt from the requirements of the Texas Success Initiative for the
respective content area in which they have demonstrated college readi-
ness. The following chart contains the full list of course and program

a Board-approved instrument as defined by §4.56 of this subchapter
(relating to Texas Success Initiative Assessment Instrument). Funding
limits as defined in Texas Education Code, §51.340, for developmental
education still apply.

§4.55. Assessment and Placement.

completions and eligible exemptions.
Figure: 19 TAC §4.54(c)

(1) A student who successfully completes a college
preparatory course under Texas Education Code, §28.014, is exempt
for a period of twenty-four (24) months from the date of high school
graduation with respect to the content area of the course, under the
following conditions:

(A) The student enrolls in the student's first college-
level course in the exempted content area in the student's first year of
enrollment in an institution of higher education; and

(a) An institution shall assess, by an instrument approved in
§4.56 of this subchapter (relating to Texas Success Initiative Assess-
ment Instrument), the academic skills of each entering, non-exempt
undergraduate student as defined in §4.53(23) of this subchapter (relat-
ing to Definitions) prior to enrollment of the student.

(b) For each student, including a student who is exempt as
provided by §4.54 of this subchapter (relating to Exemption) or who
has been determined by an institution to be ready to enroll in entry-
level academic courses as provided by §4.54, institutions are strongly
encouraged to provide the student with advising, appropriate course
and program placement, and support based on the individual student's
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skills, strengths, and needs, to increase the likelihood of the student's

§4.57.  Texas Success Initiative Assessment College Readiness Stan-

success in completing the courses and program in which the student

dards.

enrolls.

(c) Under exceptional circumstances, an institution may per-
mit a student to enroll in entry-level academic coursework without as-
sessment but shall require the student to be assessed not later than the
end of the first semester of enrollment in entry-level academic course-
work.

(d) Prior to the administration of an approved instrument in
§4.56, a test administrator shall provide to the student a pre-assessment
activity or activities that address at a minimum the following compo-
nents in an effective and efficient manner, such as through workshops,
orientations, and/or online modules:

(1) Importance of assessment for identifying a student's
academic skills, strengths, and needs;

(2) Assessment process and components, including prac-
tice with feedback of sample test questions in all disciplinary areas;

(3) Developmental education options offered by the insti-

(a) For the purpose of this section and §4.54(b)(1) of this sub-
chapter (relating to Exemption), the Board shall approve a passing stan-
dard ("cut score") on an assessment that corresponds to a 70-75% like-
lihood of a student earning an'A", 'B', or 'C' in a college level course for
which the assessment instrument is used to establish college readiness.

(b) Effective the institution's first class day of fall 2017, for a
student who is not otherwise exempt under this subchapter, the institu-
tion shall use the following minimum college readiness standards (also
known as "cut scores") for reading, mathematics, and writing on the
TSI Assessment (TSIA) to determine a student's readiness to enroll in
entry-level freshman coursework:

1) Reading 351;
(2) Mathematics 350; and

(A) aplacement score of at least 340, and an essay score
of at least 4; or

tution including Non-Course-Based Options; and/or

(4) Institutional and/or community student resources (e.g.,

(B) aplacement score of less than 340 and an ABE Di-
agnostic level of at least 4 and an essay score of at least 5.

supplemental instruction, tutoring, transportation, childcare, basic
needs support, or emergency financial aid).

(e) For placement of a non-exempt undergraduate student not

(c) Effective January 11, 2021, for a student who is not other-
wise exempt under this subchapter, an institution shall use the follow-
ing minimum college readiness standards (also known as "cut scores")

meeting standards as defined in §4.57(a) of this subchapter (relating
to Texas Success Initiative Assessment College Readiness Standards),

for English Language Arts Reading (ELAR) and mathematics on the
TSI Assessment, Version 2.0 (TSIA2) to determine a student's readi-

institutions shall use for determination of appropriate courses, inter-
ventions, and other support the student's TSI Assessment results and
accompanying Diagnostic Profile, along with other relevant informa-
tion such as:

(1) High school Grade Point Average/class ranking;

(2) Prior academic coursework or work experience;

(3) Demonstrated personal achievement (e.g., leadership,
motivation, self-efficacy); and

(4) Family-life issues (e.g., job, childcare, transportation,

ness to enroll in entry-level academic coursework:

(1) Mathematics (for college-level coursework with math-
ematics-intensive designation by the offering institution):

(A) a College Readiness Classification (CRC) score of
at least 950; or

(B) aCRC score below 950 and a Diagnostic level of 6.

(2) ELAR (for college-level coursework with reading,
writing, or reading and writing-intensive designation by the offering
institution):

finances).

(f) _An institution offering collegiate-level credit to students
via a Multi-Institution Teaching Center (MITC) or a university sys-
tem center, or to in-state students by distance learning delivery systems
shall ensure that students are assessed as required by this section.

(g) An institution may not use the assessment or the results of
the Board-approved assessment instrument as provided by §4.56 as a
condition of admission to the institution.

§4.56.  Texas Success Initiative Assessment Instrument.

(a) Effective fall 2013, the Texas Success Initiative Assess-
ment (TSIA) is the only Board-approved assessment instrument used
under this title.

(b) Effective January 11, 2021, the TSIA, Version 2.0 (TSIA2)
replaced the TSIA as the only Board-approved TSI assessment instru-
ment offered under this title.

(c) A student is entitled to use a TSIA or TSIA2 test result for
a period of no more than five years after the date of testing to meet the
requirements of this subchapter.

(d) Each administrator of the TSI Assessment must follow the
requirements and processes for test administration as set forth by the
Coordinating Board and the test vendor.

(A) a College Readiness Classification (CRC) score of
at least 945 and an essay score of at least 5; or

(B) a CRC score below 945 and a Diagnostic level of 5
or 6 and an essay score of at least 5.

(d) An institution shall use the TSI Assessment (TSIA or
TSIA2) diagnostic results, along with other holistic factors, in their
consideration of courses and/or interventions addressing the educa-
tional and training needs of undergraduate students not meeting the
college readiness standards as defined in subsections (a) - (c) of this
section.

(¢) An institution shall not require higher or lower college
readiness standards on any or all portions of the TSI Assessment (TSIA
or TSIA2) to determine a student's readiness to enroll in entry-level
academic coursework.

(f) For a student with an existing plan for academic success
as required in §4.58 of this title (relating to Advisement and Plan for
Academic Success), the institution shall revise the plan as needed to
align with the college readiness standards as defined in subsections (a)
- (¢), as applicable, of this section.

$§4.58.  Advisement and Plan for Academic Success.
(a) For each undergraduate student as defined in §4.53(23) of
this subchapter (relating to Definitions) who fails to meet the mini-
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mum passing standards described in §4.57 of this subchapter (relating
to Texas Success Initiative Assessment College Readiness Standards),

(1) review the plan developed for the student under this
section and, if necessary, work with the student to revise the plan; and

an institution shall:

(1) Establish a program to advise the student regarding de-

(2) offer to the student a range of resources including Non-
Course Based Options to assist the student in becoming ready to per-

velopmental education support necessary to ensure the readiness of that

form freshman-level academic coursework in the applicable subject

student in performing freshman-level academic coursework.

(2) Determine a plan, working with the student, for the stu-

area(s).

$4.59.  Determination of Readiness to Enroll and Succeed in Entry-

dent's academic success, which shall include developmental education

Level Academic Coursework.

and may include provisions for enrollment in appropriate non-develop-
mental coursework. Institutions must ensure developmental education
courses and interventions meet at minimum the criteria set forth in the
Lower Division Academic Course Guide Manual (ACGM).

(b) Each plan for academic success shall:

(1) Be designed on an individual basis to provide the best
opportunity for each student to succeed in obtaining his or her career
and/or academic goals. At a minimum, the individual plan shall ad-
dress:

(A) Career advising;

(B) Recommended Developmental Education options;

(C) Campus and/or community student support ser-
vices/resources;

(D) Degree plan or plan of study;

(E) Regular interactions between student and des-
ignated points of contact (e.g., advisor, faculty member, peer or
community mentor, etc.);

(F) Registration for next semester/next steps; and

(G) Differentiated placement.

(2) Promote the most efficient and cost-effective develop-
mental education options to increase the likelihood of the student's suc-
cess in college level courses and programs; institutions are strongly en-
couraged to assign students to Non-Course-Based options where feasi-
ble.

(3) Provide to the student a description of the devel-
opmental education options and other resources and interventions
recommended to increase the likelihood the student will succeed in
entry-level and subsequent academic coursework and complete their

selected program.

(4) Provide to the student an appropriate measure for de-
termining readiness to perform freshman-level academic coursework,
as described in §4.59 of this subchapter (relating to Determination of
Readiness to Enroll and Succeed in Entry-Level Academic Course-

work).

(c) Each institution shall apply all state and federal laws per-
taining to individuals with disabilities when assessing and advising
such students.

(d) An institution must advise any student who is exempt from
the TSI assessment as outlined in §4.54 of this subchapter (relating
to Exemption) who earns less than a 'C' in the student's first college-
level course in the exempted content area of Developmental Education
Interventions available to the student to increase the likelihood that the
student will succeed in subsequent college courses and complete their
selected program, especially through Non-Course-Based options.

(e) For undergraduate students enrolled in a corequisite model
as defined in §4.53(7) who fail to satisfactorily complete the freshman-
level course, the institution of higher education must:

(a) An institution shall determine when a student is ready to
enroll and succeed in entry-level academic coursework using:

(1) Student performance on one or more assessments as
provided by §4.57 of this subchapter (relating to Texas Success Ini-
tiative Assessment College Readiness Standards), including scores re-
sulting from a student's retaking of a board approved assessment in-
strument; and

(2) Developmental Courses or Non-Course-Based Devel-
opmental Education Interventions.

(b) Aninstitution may enroll a non-exempt, undergraduate stu-
dent who has not met the readiness standard on the TSI Assessment
in an entry-level academic course if the student is co-enrolled in de-
velopmental education, as defined in §4.53(7) of this subchapter (re-
lating to Definitions). Successful completion of the entry-level aca-
demic course with a grade of 'C' or better shall be demonstration of
the student's college readiness for the corresponding subject area, as
provided in §4.54(c)(3) of this subchapter (relating to Exemption), in-
dependent of the student's performance in Developmental Courses or
Non-Course-Based Developmental Education Interventions.

(c) A student may retake a Board-approved assessment instru-
ment at any time, subject to availability, to determine the student's
readiness to perform entry-level freshman coursework.

(d) An institution shall, as soon as practicable and feasible,
indicate a student's readiness in reading, mathematics, and writing on
the transcript of each student. Student readiness in mathematics shall
be indicated as either:

(1) ready for entry-level mathematics coursework; or

(2) ready only for non-Algebra intensive courses, includ-
ing MATH 1332/1342/1442 (or their local equivalent).

$4.60. Evaluation and Reporting.

(a) The Coordinating Board shall evaluate the effectiveness of
the Texas Success Initiative on a statewide basis and with respect to
each institution, assessment, and strategy used to assess and support
student success in entry-level academic courses and completion of pro-
grams. This evaluation shall be based primarily on students' success in
subsequent courses and progress towards completion in their academic
programs. To inform this evaluation, each institution shall analyze and
report to the Coordinating Board on the annual Developmental Edu-
cation Program Survey (DEPS) the fiscal and/or instructional impacts
of the following on student outcomes, along with other success-related

topics as requested:

(1) Technological delivery of developmental education
courses that allows students to complete course work;

(2) Diagnostic assessments to determine a student's spe-
cific educational needs to allow for appropriate developmental instruc-
tion;

(3) Modular developmental education course materials;
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(4) Use of tutors and instructional aides to supplement de-

per developmental education subject area that incorporates non-course-

velopmental education course instruction as needed for particular stu-

based interventions (NCBO).

dents;

(5) Internal monitoring mechanisms used to identify a stu-
dent's area(s) of academic difficulty; and

(6) Periodic updates of developmental education course
materials.

(b) At the end of each semester, each institution shall report
to the Coordinating Board the following information for each un-
dergraduate student: Social Security Number (SSN), semester credit
hours (SCH), grade points earned, ethnicity, gender, date of birth,
Texas Success Initiative status, initial assessment instrument, score
on initial assessment, type of developmental education received for
each area (reading, mathematics, writing), and grade in first related
non-developmental course.

$4.61.
grams.
(a) Each institution of higher education shall develop and

administer a developmental education program using research-based
practices that include all the following components:

Required Components of Developmental Education Pro-

1) assessment;

(2) differentiated placement and instruction based on an in-
dividual student's skills, strengths, and needs;

(3) faculty development;

(4) student support services;

(5) program evaluation;

(6) integration of technology; and

(7) Non-Course-Based Options.

(b) Each institution of higher education shall develop and im-
plement corequisite model(s) of developmental education as defined in
§4.53(7) of this subchapter (relating to Definitions) for developmental
mathematics and integrated reading/writing (IRW) courses and inter-
ventions for all the institution's non-exempt students, except as pro-
vided under subsection (c¢) of this section.

(c) _Aninstitution may enroll the following students in a devel-
opmental education course as necessary to address deficiencies in the
students' readiness to perform freshman-level academic coursework:

(1) a student assessed at Diagnostic levels 1-4 on the
Board-approved assessment instrument as provided by §4.56 of this
subchapter (relating to Texas Success Initiative Assessment Instru-

ment);

(2) astudent enrolled in adult education; or

(3) astudent enrolled in a degree plan not requiring an en-
try-level academic mathematics course.

(d) An institution must inform a student enrolled in a mathe-
matics pathway model (e.g., New Mathways Project, modular/Empo-
rium models, etc.) that successful completion of this model will result
in meeting the mathematics college readiness standard only for specific
college credit courses. The institution must also inform the student that
changing degree plans may require the student to complete additional
developmental education support or Non-Course-Based Developmen-
tal Education Interventions.

(e) As part of subsection (a)(7) of this section, each institu-
tion shall offer at least one section of each entry-level academic course

§4.62. Privacy of Student Information.

Each institution of higher education must ensure that the Texas Success
Initiative and the collection and release of any related data is adminis-
tered in a manner that complies with federal law regarding confidential-
ity of student medical or educational information, including the Health
Insurance Portability and Accountability Act of 1996 (42 U.S.C. Sec-
tion 1320d et seq.), the Family Educational Rights and Privacy Act of
1974 (20 U.S.C. Section 1232g), and any state law relating to the pri-
vacy of student information.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400120

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6537

¢ ¢ ¢

SUBCHAPTER D. DUAL CREDIT
PARTNERSHIPS BETWEEN SECONDARY
SCHOOLS AND TEXAS PUBLIC COLLEGES
19 TAC §§4.81 - 4.86

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes repeal of Texas Administrative Code, Title 19,
Part 1, Chapter 4, Subchapter D, §§4.81 - 4.86 relating to dual
credit partnerships and funding. Specifically, this repeal replaces
existing rules that are aligned to new dual credit requirements
and opportunities with streamlined reporting for institutions.

The repeal is proposed under Education Code, §§28.009(b),
28.0095, 61.059(p), 130.001(b)(3) - (4) and 130.008, which pro-
vides the Coordinating Board with the authority to regulate dual
credit partnerships between public institutions of higher educa-
tion and secondary schools with regard to lower division courses,
and provide funding for dual credit courses, including courses of-
fered under the FAST program.

Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or admin-
istering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs has also determined that for each year of the first
five years the section is in effect, the public benefit anticipated as
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a result of administering the section will be the replacement with
new dual credit requirements and opportunities with streamlined
reporting for institutions. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic & Health Affairs,
P.O. Box 12788, Austin, Texas 78711-2788, or via email at Eliz-
abeth.Mayer@highered.texas.gov. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The repeal is proposed under Education Code, sections
28.009(b), 28.0095, 61.059(p), 130.001(b)(3) - (4) and 130.008,
which provides the Coordinating Board with the authority to
regulate dual credit partnerships between public institutions of
higher education and secondary schools with regard to lower
division courses, and provide funding for dual credit courses,
including courses offered under the FAST program.

The proposed repeal affects chapter 4, subchapter D, §§4.81 -
4.86.

$§4.81.  Purpose.

$4.82.  Authority.

$4.83.  Definitions.

$4.84.  Institutional Agreements.

§4.85.  Dual Credit Requirements.

$4.86.  Optional Dual Credit or Dual Enrollment Program: College

Connect Courses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400106

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6182

3 ¢ 3
19 TAC §§4.81 - 4.87

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 4, Subchapter D, §§4.81 - 4.87, concerning
dual credit partnerships between secondary schools and Texas
public colleges. These new rules are designed to replace exist-
ing rules §§4.81 - 4.86, which the Coordinating Board will repeal.
Negotiated rulemaking was used in the development of these
proposed rules. Reports of negotiated rulemaking committees
are public information and are available upon request from the
Coordinating Board.

Prior to the 88th Legislative Session, Education Code,
§61.059(p), defined how the state can fund dual credit courses.
With the Legislature's addition of the Financial Aid for Swift
Transfer (FAST) Program in Education Code, §28.0095, the
Coordinating Board is replacing its dual credit rules to ensure
alignment of the Coordinating Board's rules and to clarify
which dual credit courses the agency can fund in the base and
performance tiers under Education Code, chapter 130A. The
proposed new rules clarify reporting and funding requirements
for institutions and make the definitions uniform across the
Coordinating Board's rules. The Coordinating Board will use
the definitions for dual credit of its rules and will streamline the
institutions' compliance and reporting obligations.

Rule 4.81, Purpose, establishes the purpose of the subchapter,
to provide rules and regulations for public institutions of higher
education to establish partnerships with secondary schools to
provide dual credit instruction.

Rule 4.82, Authority, contains the legal authority for chap-
ter 4, subchapter D, which is contained in Education Code,
§§28.009(b), 28.0095, 61.059(p), 130.001(b)(3) and (4), and
130.008.

Rule 4.83, Definitions, lists definitions pertinent for dual credit
education.

Paragraph (10) ("Dual Credit Course or Dual Enroliment
Course") defines a dual credit or dual enroliment course. This
definition includes several definitions in statute: Education
Code, §28.009(a-4), providing a general definition in Title 2 of the
Education Code, relating to Public Education; Education Code,
§28.0095(3), establishing a definition of dual credit for purposes
of the FAST program; Education Code, §61.059(p), defining
dual credit hours eligible for funding through appropriations; and
Education Code, §130.008(a-1), defining dual credit specifically
for public junior colleges. These statutory definitions structure
the permissible subject matter areas in subparagraph (10)(B),
including courses in the core curriculum under Education Code,
§61.821; courses identified as part of a field of study curriculum
under Education Code, §61.823; courses satisfying a foreign
language requirement; and career and technical education
courses counting towards an industry-recognized credential,
certificate, or associate degree. This definition stipulates that
institutions must offer dual credit and dual enrollment courses,
including courses that are eligible for FAST funding, pursuant to
an agreement between the secondary-level education provider
and the institution of higher education.

Subparagraphs (10)(C) - (E) concern dual enroliment courses,
a model for providing joint high school and college credit that,
under some definitions, allows students to earn two separate
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grades in the high school and college levels. Education Code
uses the term "dual enrollment,” including providing specific
funding for dual enroliment courses delivered through commu-
nity colleges under H.B. 8 (Education Code, §130A.101(c)(3)),
but does not specifically define the term. Proposed Coordi-
nating Board rules thus provide a needed definition for the
dual enrollment model of joint credit delivery, aligned with
widespread industry usage of the term. The new definition of
"dual credit" includes what was previously described as "dual
enrollment” since the two course structures are fundable in the
same manner pursuant to Education Code, §28.0095.

Paragraphs (1) ("Avocational Course") and (3) ("Career and
Technical Education Course") concern related concepts within
the career and technical education category. Statute allows
for students to take dual credit courses in career and technical
subjects (as opposed to academic subjects) when that course
counts toward an industry-recognized credential, certificate,
or associate degree (Education Code, §28.0095(3)(D)); see
also Education Code §61.059(p)(3). The proposed "career
and technical education course" definition excludes certain
categories unlikely to count later toward a student's credential,
including avocational courses as defined in Education Code,
§130.351(2).

Paragraphs (8) ("Credit"), (11) ("Equivalent of a Semester Credit
Hour"), (15) ("Locally Articulated College Credit"), and (19)
("Semester Credit Hour") relate to the units of measurement for
each course that count toward a larger credential. Dual credit
courses must confer credit toward a larger credential or degree,
as required by statute and reflected in the "credit" definition in
the proposed rules (Education Code, §28.009(a-1)). Institutions
denominate credit differently for different types of courses: for
academic courses, credit is denominated in semester credit
hours (SCH), as reflected in paragraph (19); for career and
technical courses, credit is denominated in contact hours, and
so paragraph (11) accordingly contains a conversion of contact
hours to SCH. Additionally, institutions may choose to use stu-
dents' fulfillment of certain pre-identified requirements as career
and technical education credits, as recognized in paragraph
(15).

Paragraph (4) ("Certificate") establishes a single, clear definition
for a term with multiple potential meanings in the higher educa-
tion sector, connecting the dual credit rule to the definition es-
tablished in statute (Education Code, §61.003(12)).

Paragraphs (12) ("Field of Study Curriculum (FOSC)") and (16)
("Program of Study Curriculum (POSC)") recognize two statuto-
rily established curricula designed by the Legislature to improve
the portability of the credits students earn across Texas public
institutions. FOSC establishes a set of courses for students to
take in certain disciplines with guaranteed transfer and applica-
bility to a major across Texas public institutions (Education Code,
§61.823); POSC establishes a similar set of courses for students
enrolled in career and technical education programs (Education
Code, §61.8235).

Paragraphs (5) ("College Board Advanced Placement") and
(14) ("International Baccalaureate Diploma Program") define
two common advanced academic programs intended to prepare
students for college.

Paragraphs (2) ("Board"), (6) ("Commissioner"), and (7) ("Coor-
dinating Board") establish specific roles related to the Coordinat-
ing Board, including specifying that "Board" means the governing
board of the agency, "Coordinating Board" refers to the agency

including agency staff, and "Commissioner" meaning the Com-
missioner of Higher Education. These definitions clearly distin-
guish between different but related entities, specifically identify-
ing responsible parties within the rule text.

Similarly, paragraphs (13) ("Institution of Higher Education or
Institution"), (17) ("Public Two-Year College"), and (18) ("School
District") define commonly used categories of educational
providers, in each case connecting definitions in rule with com-
monly understood terms defined in statute (Education Code,
chapter 12 and §61.003).

Paragraph (9) ("Degree-Seeking Student") defines a student
seeking a degree as one who has filed, or is required to file,
a degree plan pursuant to Education Code, §51.9685. This
provision of statute requires dual credit students to file degree
plans by the end of the regular semester immediately following
the semester in which they earn at least 15 SCH, or by the end
of the first semester if the student already enters with at least 15
SCH (Education Code, §51.9685(c-2)). While it was commonly
understood that a high-school student with at least 15 SCHs
was a degree-seeking student, there was no definition in statute
or rule previously.

Rule 4.84, Institutional Agreements, establishes parameters
for the institutional agreements between school districts or
private schools and institutions of higher education, required
for institutions to offer dual credit coursework. Subsection (b)
lists required elements of these agreements, which includes the
minimum content necessary to establish a successful dual credit
framework in alignment with Education Code, §28.009(b-2).
These elements provide for transparent exchange of necessary
data and information and establish important safeguards for stu-
dents, including adequate and appropriate academic support.
The Coordinating Board is updating this section of the rules to
clarify that such agreements must address the joint participation
of the school district and an institution of higher education in the
FAST program.

Rule 4.85, Dual Credit Requirements, stipulates course eligibil-
ity, student eligibility, requirements for the location and compo-
sition of the class, standards for faculty, and baseline academic
policies. The Coordinating Board amends this rule to provide
greater clarity around which students are eligible to enroll in dual
credit courses based on whether the student is TSI-exempt or
has met college readiness standards. Pursuant to this rule a
student may enroll in dual if the student is: (a) non-degree seek-
ing, (b) exempt from the requirements of TSI, or (c) has met the
college readiness standards. The unamended provisions of this
section ensure that each institution retains latitude to apply its
general academic policies to dual credit students and that the
quality of instruction for high school students is the same as that
of the institution's regular college students.

Subsection (a) stipulates course eligibility for dual credit, includ-
ing those defined in proposed rule 4.83 that are included in the
institution's undergraduate course inventory. Institutions may
not offer remedial or developmental education as dual credit, al-
though this limitation does not prohibit institutions from enrolling
students not yet deemed college-ready in dual credit, including
in College Connect Courses as established by this subchapter.

Subsection (b) relates to students eligible to enroll in dual credit
courses. State law requires students entering college classes
demonstrate college readiness, show that those standards do
not apply, or qualify for an exemption from those standards un-
der the Texas Success Initiative (TSI) (Education Code, chap-

49 TexReg 338 January 26, 2024 Texas Register



ter 51, subchapter F-1). Institutions may exempt students who
are non-degree seeking or non-certificate seeking from TSI re-
quirements under Education Code, §51.338; as defined in the
proposed rule's definitions, non-degree-seeking students may
include students not yet required to file degree plans under Ed-
ucation Code, §51.9685. Institutions have latitude to determine
whether a student may enroll in dual credit coursework, in keep-
ing with typical accreditation requirements that institutions exer-
cise oversight over student admissions and enrollment.

Subsection (c) and (d) relate to the physical location and student
composition of the dual credit class. The Coordinating Board
authorizes the offering of distance education courses under Ed-
ucation Code, §61.0512; the proposed rule notes that any dual
credit offered through distance education should comply with ex-
isting Coordinating Board rules under Texas Administrative Code
chapter 2, subchapter J. Dual credit classes may consist of dual
credit students only or a mixture of dual credit and college stu-
dents. Institutions may also offer dual credit classes composed
of a mixture of dual credit and non-dual credit high school stu-
dents if that is the only financially viable way to offer dual credit,
for example in rural districts with very small total enroliments
of dual credit students. The rule sets out parameters for these
mixed classes to ensure appropriate standards for the dual credit
students.

Subsections (e), (f), and (g) relate to general academic policies
for dual credit courses, which should match the standards used
for non-dual credit college courses. In selecting and managing
faculty to teach dual credit courses, public junior colleges must
abide by Education Code, §130.008(g); in addition, under the
proposed rule, faculty would need to meet accreditation require-
ments and qualify as instructors of record with the institution of
higher education. Similarly, dual credit course curriculum, in-
struction, grading, support services, transcripting and other aca-
demic policies should match what institutions offer their non-dual
credit students. This requirement in the proposed rule ensures
dual credit students experience a full college-level education and
reinforces standards typically required by federally recognized
institutional accreditors.

Rule 4.86, Optional Dual Credit or Dual Enrollment Program:
College Connect Courses, sets parameters for a new dual credit
model institutions may optionally provide, called College Con-
nect Courses. These courses allow students not yet deemed
college ready to experience college-level coursework in a sup-
portive environment, in which institutions provide supplemental
content to help prepare students. Students must meet the eli-
gibility requirements stipulated in proposed rule 4.85. Amend-
ment to 4.86(c) authorizes a student who has earned more than
14 SCHs, and is not otherwise college ready, to take a College
Connect course in math or communications offered by an institu-
tion. This amendment will allow a high-school student who may
be classified as degree seeking but is not yet college ready to
gain exposure to college-level content and have the opportunity
to demonstrate college readiness in math or ELA by earning a
grade of C or better in the course.

Rule 4.87, Funding, connects the dual credit rules with Coordi-
nating Board funding provisions. Under statute, all public institu-
tions of higher education may receive appropriations for eligible
dual credit courses under Education Code, §61.059(p). In addi-
tion, any participating public institution of higher education may
receive dual credit funding for eligible courses through the FAST
program, as established in Education Code, §28.0095, Texas
Administrative Code, chapter 13, subchapter Q, and subsec-

tion (c) and (e) of the proposed rule. Public junior colleges may
receive funding through the newly established Community Col-
lege Finance Program for eligible dual credit courses that meet
the proposed rule's requirements, in accordance with Education
Code, §130A.101(c)(3), Texas Administrative Code, chapter 13,
subchapter P or S, and subsection (a) of the proposed rule.

Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs, has determined that for each of the first five years
the sections are in effect there would be no fiscal implications
for state or local governments as a result of enforcing or admin-
istering the rules. There are no estimated reductions in costs
to the state and to local governments as a result of enforcing
or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Elizabeth Mayer, Assistant Commissioner for Academic and
Health Affairs has also determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of administering the sections will be the increased
access to dual credit courses, college course experience for
students, and streamlined reporting for institutions. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules or will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Elizabeth
Mayer, Assistant Commissioner for Academic & Health Affairs,
P.O. Box 12788, Austin, Texas 78711-2788, or via email at Eliz-
abeth.mayer@highered.texas.gov. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The new section is proposed under Education Code,
§§28.009(b) and (b-3), 28.0095(j), 130.001(b)(3)-(4) and
130.008(a-3), which provide the Coordinating Board with the
authority to regulate dual credit partnerships between public
institutions of higher education and secondary schools with
regard to lower division courses.

The proposed new sections affect Texas Administrative Code,
chapter 4, subchapter D.

§4.81.  Purpose.
This subchapter provides rules and regulations for public institutions of

higher education to engage in dual credit partnerships with secondary
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schools, including partnerships for participation in the Financial Aid
for Swift Transfer (FAST) Program pursuant to chapter 13, subchapter

(A) The course is offered pursuant to an agreement un-
der §4.84 of this subchapter (relating to Institutional Agreements).

Q of this title (relating to Financial Aid for Swift Transfer (FAST) Pro-
ram).

§4.82.  Authority.

Education Code, §§28.009(b), 28.0095, 61.059(p), 130.001(b)(3) - (4)
and 130.008, provide the Coordinating Board with the authority to reg-
ulate dual credit partnerships between public institutions of higher ed-
ucation and secondary schools with regard to lower division courses,
and provide funding for dual credit courses, including courses offered

(B) A course for which the student may earn one or
more of the following types of credit:

(i) _joint high school and junior college credit under
Education Code, §130.008, or

(ii) _another course offered by an institution of higher
education, for which a high school student may earn semester credit
hours or equivalent of semester credit hours toward satisfaction of:

under the FAST program.

$§4.83.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Avocational Course--A course of study in a subject or
activity that is usually engaged in by a person in addition to the person's
regular work or profession for recreation or in relation to a hobby, in-
cluding a community interest course, as defined in Education Code,

§130.351(2).

(2) Board--The governing body of the agency known as the
Texas Higher Education Coordinating Board.

(3) Career and Technical Education Course--A workforce
or continuing education college course offered by an institution of
higher education for which a high school student may earn credit
toward satisfaction of a requirement necessary to obtain an indus-
try-recognized credential, certificate, or associate degree.

(A) A career and technical education course is listed in
the Workforce Education Course Manual (WECM).

(B) For the purpose of this subchapter, this definition

excludes:

(i) an avocational course;

(i) a continuing education course that is ineligible
for conversion as articulated college credit; and

(iii) a continuing education course that does not
meet the institution's program or instructor accreditation standards.

(4) Certificate--A Certificate Program as defined in Educa-
tion Code, §61.003(12).

(5) College Board Advanced Placement (also referred to as
Advanced Placement or AP)--College-level courses and exams avail-
able to secondary students under the auspices of an approved College

Board program.
(6) Commissioner--The Commissioner of Higher Educa-

tion.

(7) Coordinating Board--The agency known as the Texas
Higher Education Coordinating Board, including the agency staff.

(8) Credit--College credit earned through the successful
completion of a college career and technical education or academic
course that fulfills specific requirements necessary to obtain an in-
dustry-recognized credential, certificate, associate degree, or other

academic degree.
(9) Degree-Seeking Student--A student who has filed a de-

gree plan with an institution of higher education or is required to do so
pursuant to Education Code §51.9685.

(10) Dual Credit Course or Dual Enrollment Course--A
course that meets the following requirements:

(1) a course defined in paragraph (3) of this sec-
tion that satisfies a requirement necessary to obtain an industry-recog-
nized credential, certificate, or an associate degree;

(1l) aforeign language requirement at an institu-
tion of higher education;

(IIl) arequirement in the core curriculum, as that
term is defined by Education Code, §61.821, at an institution of higher
education; or

(1V) _arequirement in a field of study curriculum
developed by the Coordinating Board under Education Code, §61.823.

(C) Dual credit includes a course for which a high
school student may earn credit only at an institution of higher educa-
tion (previously referred to as a dual enrollment course) if the course
meets the requirements of this section.

(D) A student may earn a single grade toward both the
college course and the high school credit or may earn two separate
grades where the high school grade only reflects a student's mastery
of secondary content.

(E) Dual credit and dual enrollment are synonymous in
Title 19, Part 1 of these rules unless otherwise expressly provided by
rule.

(F) Each dual credit course must meet the requirements
of this subchapter.

(11) Equivalent of a Semester Credit Hour--A unit of mea-
surement for a continuing education course, determined as a ratio of
one continuing education unit to 10 contact hours of instruction. This
may be expressed as a decimal of 1.6 continuing education units of
instruction which equals one semester credit hour of instruction. In a
continuing education course, not fewer than 16 contact hours are equiv-
alent to one semester credit hour.

(12) Field of Study Curriculum (FOSC)--A Board-ap-
proved set of courses authorized under subchapter B of this chapter
(relating to Transfer of Credit, Core Curriculum and Field of Study
Curricula) that satisfies lower-division requirements for a baccalaure-
ate degree in a specific academic area at a general academic teaching
institution. A field of study curriculum is designed to facilitate transfer
of courses toward designated academic degree programs at public
junior colleges, public technical institutes, or universities.

(13) Institution of Higher Education or Institution--A
public institution of higher education as defined in Education Code,

§61.003(8).

(14) International Baccalaureate Diploma Program (also
referred to as IB)--The curriculum and examinations leading to an
International Baccalaureate diploma awarded by the International
Baccalaureate Organization.

(15) Locally Articulated College Credit--Credit earned
through a high school course that fulfills specific requirements iden-
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tified by a college for a career and technical education course and

student under the FAST program, under Texas Administrative Code,

provides a pathway for high school students to earn credit toward a

chapter 13, subchapter Q;

technical certificate or technical degree at a partnering institution of
higher education upon high school graduation.

(16) Program of Study Curriculum (POSC)--A block of

(10) All requirements for joint implementation of the
FAST program under Education Code, §28.0095, including ensuring
the accurate and timely exchange of information necessary for an

courses which is designed to progress in content specificity for an

eligible student to enroll at no cost in a dual credit course, for eligible

industry or career cluster while also incorporating rigorous college

public schools and students participating in the FAST program, under

and career readiness standards, authorized under Education Code,

Texas Administrative Code, chapter 13, subchapter Q;

§61.8235. A POSC generally incorporates multiple entry and exit
points for participating students with portable demonstrations of
technical or career competency, including credit transfer agreements
or industry-recognized credentials.

(17) Public Two-Year College--Any public junior college,
public technical institute, or public state college as defined in Education
Code, §61.003.

(18) School District--Under this subchapter, school district
includes a charter school or district operating under Education Code,
chapter 12, unless otherwise specified.

(19) Semester Credit Hour--A unit of measure of instruc-
tion, represented in intended learning outcomes and verified by evi-
dence of student achievement, that reasonably approximates one hour
of classroom instruction or direct faculty instruction and a minimum of
two hours out of class student work for each week over a 15-week pe-
riod in a semester system or the equivalent amount of work over a dif-
ferent amount of time. An institution is responsible for determining the
appropriate number of semester credit hours awarded for its programs

(11) Defined sequences of courses that apply to academic
or career and technical education program requirements at the institu-
tion or industry-recognized credentials, where applicable;

(12) Specific program goals aligned with the statewide
goals developed under Education Code, §§28.009(b-1), 130A.004,
and 130A.101(c)(3);

(13) Coordinated advising strategies and terminology re-
lated to dual credit and college readiness, including strategies to assist
students in selecting courses that will satisfy applicable high school and
college requirements for the student's intended program;

(14) Provision for the alignment of endorsements de-
scribed by Education Code, §28.025(c-1), offered by the school district
and dual credit courses offered under the agreement that apply toward
those endorsements with postsecondary pathways and credentials at
the institution and industry-recognized credentials;

(15) Identification of tools, including online resources de-
veloped by the Texas Education Agency, Coordinating Board, or the

in accordance with federal definitions, requirements of the institution's

Texas Workforce Commission, to assist counselors, students, and fam-

accreditor, and commonly accepted practices in higher education.

§4.84. Institutional Agreements.

(a) Need for Institutional Agreements. For any dual credit
partnership between a school district or private school and an institu-
tion, an agreement must be approved by the governing boards or des-
ignated authorities (e.g., superintendent or chief academic officer) of
both the public school district or private secondary school, as applica-
ble, and the institution prior to the offering of such courses. Each in-
stitution shall report to the Coordinating Board a list of school districts
and private schools with which it has agreements under this section,
and the URL where these agreements are posted on the institution's In-
ternet website.

(b) Elements of Institutional Agreements. An Institutional
Agreement entered into or renewed between an institution and a school
district or private school, including a memorandum of understanding
or articulation agreement, shall include the following elements:

(1) Eligible Courses;

(2) Student Eligibility;

(3) Location of Class;

(4) Student Composition of Class;

(5) Faculty Selection, Supervision, and Evaluation;

(6) Course Curriculum, Instruction, and Grading;

(7) Academic Policies and Student Support Services;

(8) Transcripting of Credit;

(9) Funding, including the sources of funding for courses
offered under the program, including, at a minimum, the sources of
funding for tuition, transportation, and any required fees, instructional
materials, or textbooks for students participating in the program, in-
cluding for students eligible to take dual credit courses at no cost to the

ilies in selecting endorsements offered by the school district and college
courses offered by the institution under the agreement;

(16) A procedure for establishing the course credits that
may be earned under the agreement, including developing a course
equivalency crosswalk or other method of identifying the number of
high school and college credits that may be earned for each course com-
pleted through the program;

(17) A description of the academic supports and, if appli-
cable, other support that will be provided to students participating in
the program (e.g., transportation to and from a college campus);

(18) The respective roles and responsibilities of the insti-
tution of higher education and the school district or private school in
providing the program and ensuring the quality of instruction and in-
structional rigor of the program;

(19) A requirement that the school district and the institu-
tion consider the use of free or low-cost open educational resources in
courses offered under the program; and

(20) Designation of at least one employee of the school dis-
trict or private school, or the institution as responsible for providing
academic advising to a student who enrolls in a dual credit course un-
der the program before the student begins the course.

(¢) Each Agreement must be posted each year on the institu-
tion of higher education's and the school district's respective Internet
websites.

§4.85.  Dual Credit Requirements.
(a) Eligible Courses.

(1) An institution may offer any dual credit course as de-
fined in §4.83(10) of this subchapter (relating to Definitions).

(2) A dual credit course offered by an institution must be
in the approved undergraduate course inventory of the institution.
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(3) An Early College High School may offer any dual
credit course as defined in §4.83(10) or Education Code, §28.009 and

(3) Ifthe course is a career and technical education course
and the high school credit-only students are eligible to earn articulated

§130.008, subject to the provisions of subchapter G of this chapter

college credit.

(relating to Early College High Schools).

(4) Aninstitution may not offer a remedial or developmen-

(e) Faculty Selection, Supervision, and Evaluation. Each insti-
tution shall apply the standards for selection, supervision, and evalua-

tal education course for dual credit. This limitation does not prohibit

tion for instructors of dual credit courses as required by the institution's

an institution from offering a dual credit course that incorporates Non-

accreditor. A high school teacher may only teach a high school course

Course-Based College Readiness content or other academic support

offered through a dual credit agreement if the teacher is approved by

designed to increase the likelihood of student success in the college

the institution offering the dual credit course.

course, including any course offered under §4.86 of this subchapter
(relating to Optional Dual Credit Program: College Connect Courses).

(b) Student Eligibility.

(1) A high school student is eligible to enroll in dual credit
courses if the student:

(A) is not a degree-seeking student as defined in

() Course Curriculum, Instruction, and Grading. The institu-
tion shall ensure that a dual credit course offered at a high school is at
least equivalent in quality to the corresponding course offered at the
main campus of the institution with respect to academic rigor, curricu-
lum, materials, instruction, and methods of student evaluation. These
standards must be upheld regardless of the student composition of the
class, location, and mode of delivery.

§4.83(9) of this subchapter (relating to Definitions);

(B) demonstrates that he or she is exempt under the pro-
visions of the Texas Success Initiative as set forth in §4.54 of this chap-
ter (relating to Exemption); or

(C) demonstrates college readiness by achieving the

(g) Academic Policies and Student Support Services.

(1) Regular academic policies applicable to courses taught
at an institution's main campus must also apply to dual credit courses.
These policies may include the appeal process for disputed grades, drop
policy, the communication of grading policy to students, when the syl-

minimum passing standards under the provisions of the Texas Success

labus must be distributed, etc. Additionally, each institution is strongly

Initiative as set forth in §4.57 of this chapter (relating to Texas Suc-

encouraged to provide maximum flexibility to high school students in

cess Initiative Assessment College Readiness Standards) on relevant

dual credit courses, consistent with the institution's academic policies,

section(s) of an assessment instrument approved by the Board as set

especially with regard to drop policies, to encourage students to at-

forth in §4.56 of this chapter (relating to Assessment Instrument).

(2) A student who is enrolled in private or non-accredited
secondary schools or who is home-schooled must satisfy paragraph (1)
of this subsection.

(3) Aninstitution may require a student who seeks to enroll
in a dual credit course to meet all the institution's regular prerequisite
requirements designated for that course (e.g., a minimum score on a
specified placement test, minimum grade in a specified previous course,

etc.).

(4) An institution may impose additional requirements for
enrollment in specific dual credit courses that do not conflict with this

subchapter.

(5) An institution is not required, under the provisions of
this section, to offer dual credit courses for high school students.

(¢) Location of Class. An institution may teach dual credit
courses on the college campus or on the high school campus. For dual
credit courses taught exclusively to high school students on the high
school campus and for dual credit courses taught via distance educa-
tion, the institution shall comply with chapter 2, subchapter J of this ti-
tle (relating to Approval of Distance Education for Public Institutions).

tempt rigorous courses without potential long-term adverse impacts on
students' academic records.

(2) Each student in a dual credit course must be eligible
to utilize the same or comparable support services that are afforded
college students on the main campus. The institution is responsible for
ensuring timely and efficient access to such services (e.g., academic
advising and counseling), to learning materials (e.g., library resources),
and to other benefits for which the student may be eligible.

(3) A student enrolled in a dual credit course at an institu-
tion shall file a degree plan with the institution as prescribed by Edu-
cation Code, §51.9685.

(h) Transcripting of Credit. Each institution or high school
shall immediately transcript the credit earned by a student upon a stu-
dent's completion of the performance required in the course.

§4.86. Optional Dual Credit or Dual Enrollment Program: College
Connect Courses.

(a) Authority. These rules are authorized by Education Code,
§§28.009(b), 28.0095, 130.001(b)(3) - (4), and 130.008.

(b) Purpose. The purpose of this rule is to encourage and au-
thorize public institutions of higher education to deliver innovatively

(d) Composition of Class. A dual credit course may be com-
posed of dual credit students only or of a mixture of dual credit and
college students. Notwithstanding the requirements of subsection (e)
of this section, exceptions for a mixed class that combines dual credit
students and high school credit-only students may be allowed when the
creation of a high school credit-only class is not financially viable for
the high school and only under one of the following conditions:

(1) Ifthe course involved is required for completion under
the State Board of Education High School Program graduation require-
ments;

(2) If the high school credit-only students are College

designed dual credit courses that integrate both college-level content in
the core curriculum of the institution alongside college-readiness con-
tent and skills instruction. These innovatively designed courses will
allow students the maximum flexibility to obtain college credit and
provide integrated college readiness skills to students who are on the
continuum of college readiness and will benefit from exposure to col-

lege-level content.

(c) Student eligibility. An eligible student must be enrolled in
a public school district or open-enrollment charter as defined in Edu-
cation Code, §5.001(6), and meet the requirements of §4.85(b) of this
subchapter (relating to Dual Credit Requirements). Notwithstanding
§4.85(b), an institution may enroll a high school student who is not ex-

Board Advanced Placement or International Baccalaureate students;

empt or college ready under the requirements of §4.54 or §4.57 of this

or

chapter (relating to Exemption and Texas Success Initiative Assess-
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ment College Readiness Standards, respectively) in a math or commu-
nications College Connect Course offered by the institution.

(d) Course content. The following standards apply to delivery
of College Connect Courses offered under this rule:

(1) An institution may only offer College Connect Courses
within the institution's core curriculum in accordance with §4.28 of this
chapter (relating to Core Curriculum).

(2) An institution must also incorporate supplemental col-
lege readiness content to support students who have not yet demon-
strated college readiness, as defined in §4.57, within these courses. An
institution may deliver this supplemental instruction through a method
at their discretion, including through embedded course content, sup-
plemental coursework, or other methods.

(e) The Coordinating Board may provide technical assistance
to an institution of higher education or school district in developing and
providing these courses.

(f) Additional Academic Policies.

(1) College Connect Courses offered through dual credit
must confer both a college-level grade and a secondary-level grade
upon a student's successful completion of the course. A grade con-
ferred for the college-level course may be different from the secondary-
level grade, to reflect whether a student has appropriately demonstrated
college-level knowledge and skills as well as secondary-level knowl-
edge and skills. An institution may determine how a student enrolled
in this course may earn college credit, whether through college-level
course completion or successful completion of a recognized college-
level assessment that the institution would otherwise use to award col-

lege credit.
(2) Aninstitution must enter into an institutional agreement

with the secondary school according to §4.84 of this subchapter (relat-
ing to Institutional Agreements) to offer College Connect Courses.

(3) An institution is strongly encouraged to provide the
maximum latitude possible for a student to withdraw from the col-
lege-level course component beyond the census date, while still giving
the student an opportunity to earn credit toward high school graduation
requirements, in accordance with §4.85(g) of this subchapter (relating
to Dual Credit Requirements).

(4) Hours earned through this program before the student
graduates from high school that are used to satisfy high school gradua-
tion requirements do not count against the limitation on formula fund-
ing for excess semester credit hours under §13.104 of this title (relating
to Exemptions for Excess Hours).

(g) Funding and Tuition. The Coordinating Board shall fund
College Connect Courses in accordance with §4.87 of this subchapter
(relating to Funding).

§4.87.  Funding.

(a) A public junior college may submit for funding any course
that meets the requirements of this subchapter as provided in chapter
13, subchapter S of this title (relating to Community College Finance
Program), or chapter 13, subchapter P of this title (relating to Commu-
nity College Finance Program for Fiscal Year 2024).

(b) A public junior college may report a course for funding
for which a high school student may earn college credit that does not
otherwise meet the requirements of this subchapter for the purpose of
calculating base tier funding according to the provisions of chapter 13,
subchapter S or subchapter P of this title. Such a course is not consid-
ered a dual credit or dual enrollment course under Title 19, Part 1.

(c) An institution may submit a dual credit course for funding
under the FAST program of chapter 13, subchapter Q of this title (re-
lating to Financial Aid for Swift Transfer (FAST) Program) only if the
course meets all requirements of that subchapter.

(d) This section does not apply to students enrolled in ap-
proved early college education programs under Education Code,

§29.908.

(e) Nothing in this subchapter shall be construed to prohibit an
Early College High School under Education Code, §28.908, from par-
ticipating in or receiving funding under the FAST program of chapter
13, subchapter Q of this title.

() An institution may waive all or part of tuition and fees for
a Texas high school student enrolled in a course for which the student
may receive dual course credit.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400105

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6182

¢ ¢ ¢

SUBCHAPTER V. NON-DISCRIMINATION IN
INTERCOLLEGIATE ATHLETICS
19 TAC §§4.350 - 4.353

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 4, Subchapter V, §§4.350 - 4.353 concerning
the compliance with non-discrimination in the intercollegiate ath-
letic competition for Texas public institutions of higher education.
Specifically, this new subchapter requires collegiate athletes to
compete on the team according to their biological sex as cor-
rectly stated on their birth certificate.

Texas Education Code, Chapter 61, Subchapter Z, Chapter 51,
Section 51.980, also requires the Coordinating Board to develop
rules to ensure compliance with state and federal law regard-
ing the confidentiality of student medical information, including
Chapter 181, Health and Safety Code, and the Health Insurance
Portability and Accountability Act of 1996.

Rule 4.350, Authority, indicates the specific section of the Texas
Education Code that provides the agency with authority to adopt
rules.

Rule 4.351, Definitions, provides definitions aligned to the Save
Women's Sports Act.

Rule 4.352, Participation in Athletic Competition Based on Bio-
logical Sex, requires institutions to comply with the provisions in
the Save Women's Sports Act.

Rule 4.353, Confidentiality and Privacy, provides that in imple-
menting the provisions of statute, each institution shall comply
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with all state and federal laws, as required in Texas Education
Code, §51.980(g).

Jerel Booker, Assistant Deputy Commissioner for Academic Af-
fairs, has determined that for each of the first five years the sec-
tions are in effect there would be no fiscal implications for state
or local governments as a result of enforcing or administering the
rules. There are no estimated reductions in costs to the state and
to local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Jerel Booker has also determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of administering the section will be to promote fair-
ness in intercollegiate athletic competition for public institutions
of higher education students. There are no anticipated economic
costs to persons who are required to comply with the sections as
proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Jerel Booker,
Assistant Deputy Commissioner for Academic Affairs, P.O. Box
12788, Austin, Texas 78711-2788, or via email at CRI@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
Section 51.980, which provides the Coordinating Board with the
authority to adopt rules as necessary to implement non-discrim-
ination in the intercollegiate athletic competition legislation.

The proposed new sections affect Texas Administrative Code,
Title 19, Part 1, Chapter 4, Subchapter V.

§4.350.  Authority.

Authority for this subchapter is provided in Texas Education Code,
chapter 51, subchapter Z, §51.980, Intercollegiate Athletic Competi-
tion Based on Biological Sex.

94.351.

Definitions.

In addition to the words and terms defined in §4.3 of this chapter (re-
lating to Definitions), the following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise. In the event of conflict, the definitions in
this subchapter shall control.

(1) Biological Sex--Has the meaning assigned under Texas
Education Code, §51.980(d).

(2) Athletic Competition--Has the meaning assigned under
Texas Education Code, §51.980(a)(1).

§4.352.  Participation in Athletic Competition Based on Biological
Sex.

Each institution of higher education shall ensure compliance with
Texas Education Code, §51.980.

§4.353.  Confidentiality and Privacy.

Nothing in this subchapter limits or waives the protection of confiden-
tial student information, including but not limited to student educa-
tional records or student medical information under state or federal law,
including Chapter 181, Health and Safety Code, the Health Insurance
Portability and Accountability Act of 1996 (42 U.S.C. Section 1320d et
seq.), Family Educational Rights and Privacy Act (FERPA) (20 U.S.C.
§ 1232g; 34 CFR Part 99), or birth certificate records under state law.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400107

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6247

¢ ¢ ¢

SUBCHAPTER X. PARENTING AND
PREGNANT STUDENTS
19 TAC §§4.370 - 4.376

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 4, Subchapter X, §§4.370 - 4.376, concern-
ing the establishment of rules pertaining to Parenting and Preg-
nant Students. Specifically, this new subchapter provides infor-
mation necessary for the implementation and administration of
the statute.

Texas Education Code (TEC), Chapter 51, Subchapter Z,
§51.9357 and §§51.982 - 51.983, requires the Coordinating
Board to adopt rules relating to the protection of pregnant and
parenting students, resources for such students, and reporting
requirements. The new rules provide clarity and guidance to
students, institutions of higher education, and Coordinating
Board staff for the implementation of the program.

Specifically, these new sections will outline the authority and pur-
pose, definitions, parenting student early registration, the liaison
officer, protections for pregnant and parenting students, and re-
porting requirements.

Rules 4.370 and 4.371, Purpose and Authority, respectively, in-
dicate the specific sections of the TEC that provide the Coordi-
nating Board with authority to issue these rules, as well as the
purpose of the Parenting and Pregnant Student rules.

Rule 4.372, Definitions, provides definitions for words and terms
within the Parenting and Pregnant Student rules. The definitions
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are proposed to provide clarity for words and terms that are in-
tegral to the understanding and administration of the Parenting
and Pregnant Student rules.

Rule 4.373, Parenting Student Early Registration, outlines the
requirements for early course/program registration or pre-regis-
tration for parenting students at institutions. These requirements
are proposed to ensure parenting students have access to early
registration or pre-registration and aims to provide them with the
necessary information to make informed decisions about their
academic schedules, including their eligibility for early registra-
tion access. This section is proposed based on TEC, §51.983,
which directs the Coordinating Board to adopt rules as neces-
sary to implement early registration for parenting students.

Rule 4.374, Liaison Officer, outlines the requirements that insti-
tutions must appoint a liaison officer for students who are par-
ents or guardians of children under 18. The requirements are
proposed to establish a robust support system through liaison
officers, offering a range of resources to meet the unique needs
of parenting students, while promoting accessibility, privacy, and
a comprehensive approach to support the academic and per-
sonal success of parenting students. This section is proposed
based on TEC, §51.9357, which directs the Coordinating Board
to adopt rules as necessary to implement the designation of a
liaison officer for parenting students.

Rule 4.375, Protections for Pregnant and Parenting Students,
outlines additional protections for pregnant and parenting stu-
dents, emphasizing provisions related to absences, academic
accommodations, access to course materials, and the option for
a leave of absence to supplement existing protections outlined
in Title IX. The additional protections are proposed to ensure a
supportive educational environment for pregnant and parenting
students. The requirements are proposed to provide a compre-
hensive approach to support pregnant and parenting students.
This section is proposed based on TEC, §51.982, which directs
the Coordinating Board to adopt rules as necessary to implement
protections for pregnant and parenting students.

Rule 4.376, Reporting, outlines the reporting requirements for
institutions must be fulfilled by May 1st of every year, which al-
lows for a thorough assessment of the experiences faces by this
student demographic. This reporting requirement is proposed to
foster a comprehensive understanding of the educational land-
scape for parenting students, including collecting the contact de-
tails of the liaison officer to facilitate communication and support
of parenting students. This section is proposed based on TEC,
§51.9357, which directs the Coordinating Board to adopt rules
as necessary to implement the designation of a liaison officer
and the reporting required by institutions for parenting students.

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess, has determined that for each of the first five years the sec-
tions are in effect the rules do not impose additional costs of
compliance beyond those provided in statute. There are no esti-
mated reductions in costs to the state and to local governments
as a result of enforcing or administering the rule. There are no
estimated losses or increases in revenue to the state or to local
governments as a result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Jennielle Strother has also determined that for each year of
the first five years the section is in effect, the public benefit antici-
pated as a result of administering the section will be the increase

in number of parenting and pregnant students who pursue and
successfully complete higher education opportunities. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.

Government Growth Impact Statement

(1) the rules will create a government program required by
statute;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will change the number of individuals subject to the
rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Jennielle
Strother, Assistant Commissioner for Student Success, P.O. Box
12788, Austin, Texas 78711-2788, or via email at CRI@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new section is proposed under Texas Education Code,
Chapter 51, Subchapter Z, §51.9357 and §§51.982 - 51.983,
which provides the Coordinating Board with the authority to
adopt rules as necessary to implement the Parenting and
Pregnant Student program.

The proposed new section affects Texas Education Code
§51.9357 and §§51.982 - 51.983.

§4.370.  Purpose.

The purpose of this subchapter is to establish rules to require public
institutions of higher education to provide protections for pregnant and
parenting students, provide access to resources through the designation
of a liaison officer, and allow access to early registration.

§4.371.  Authority.

The authority for this subchapter is found in Texas Education Code,
chapter 51, subchapter z §51.9357 and §§51.982 - 51.983, which au-
thorizes the Coordinating Board to adopt rules relating to the protection
of pregnant and parenting students, resources for such students, and re-
porting requirements.

§4.372.  Definitions.
The following words and terms, when used in this subchapter, shall

have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Institution of Higher Education or Institution--Any
public technical institute, public junior college, public senior college or
university, medical or dental unit, or other agency of higher education
as defined in Texas Education Code, §61.003.

(2) Parenting Student--A student enrolled in an institution
of higher education who is the parent or legal guardian of a child under

18 years of age.
$4.373.  Parenting Student Early Registration.

If an institution provides early registration or pre-registration for
courses or programs to any group of students, then the institution shall:
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(1) Provide a parenting student who meets said definition
at the start of the semester registration period with equal access to early

(1) An institution shall make every reasonable effort to ac-
commodate pregnant and parenting students within their degree pro-

registration or pre-registration; and

(2) Provide a parenting student information on their eligi-
bility for early registration or pre-registration.

§4.374. Liaison Officer.

(a) An institution is required to designate a minimum of one
employee to serve as a liaison officer for current or incoming students
at the institution who are the parent or guardian of a child younger than

18 years of age.

(b) The liaison officer or officers shall be knowledgeable of
and provide a parenting student information on and access to resources
designed to assist in their successful and timely degree or certificate
completion. Such resources include:

(1) Medical and behavioral health coverage and services;

(2) Public health benefit programs, including programs re-
lated to food security, affordable housing, and housing subsidies;

(3) Parenting and child-care resources;

(4) Employment assistance;

(5) Transportation assistance;

(6) Academic success services; and

(7)  Other resources provided by the Coordinating Board.

(c) An institution shall not condition student access to the liai-
son officer or officers or any resources on the student being required to
consent to the release of their personally identifiable information. Any
such consent must be voluntary.

(d) The institution shall post contact information for the liai-
son officer or officers and maintain that information on the institution's
website in a manner that is readily available to current or incoming stu-
dents at the institution who are the parent or guardian of a child younger
than 18 years of age.

$4.375.  Protections for Pregnant and Parenting Students.

(a) In addition to the discrimination protections provided to
pregnant or parenting students pursuant to Title IX of the Education
Amendments of 1972, 20 U.S.C. § 1681 et seq., institutions shall pro-
vide pregnant or parenting students the additional protections as set
forth in this section. To the extent of conflict between federal law and
these rules, a student shall be entitled to the most liberal benefit af-

forded by law.

(b) An institution shall excuse absences related to a student's
pregnancy or childbirth without a doctor's certification that such ab-
sence is necessary for no more than five consecutive school days or ten
days in any thirty-day period.

(1) An institution shall allow a student a reasonable time
to make up or complete any assignments or assessments missed due to
such an absence.

(2) An institution shall provide a student with access to all
course materials that are made available to any other student with an
excused absence. This may include instructional materials, laboratory
access, and recordings of class lectures.

(c) An institution shall permit but not require a parenting or
pregnant student to take a leave of absence related to a student's preg-
nancy or parenting status for a minimum of one semester without a
showing of medical need.

gram's curriculum and accreditation requirements. A student taking a
leave of absence under this section may be taken with the advanced
approval of the student's department.

(2) The institution shall implement policies and procedures
to ensure that a student meets with the institution's scholarships and
financial aid office prior to beginning a leave of absence to receive
information on financial impacts due to the leave of absence under this
section.

(d) Aninstitution shall ensure that a student in good academic
standing at the time a leave of absence commences may return to their
degree or certificate program in good academic standing, not be re-
quired to reapply for admission, and may complete their degree or cer-
tificate program by fulfilling the requirements in effect at the time the
leave of absence commenced.

§4.376.  Reporting.

(a) An institution must report the name and contact informa-
tion of their liaison officer or officers no later than May 1st of each year
in the manner required by the Coordinating Board.

(b) An institution shall report information regarding parenting
students no later than May Ist of each year. The following data is
required to be reported annually:

(1) Number of parenting students;

(2) Aggregate demographic data including age, race, eth-
nicity, and sex; and

(3) Aggregate academic data including enrollment status,
graduation, transfer, and withdraw rates.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400108

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6537

¢ ¢ ¢

CHAPTER 7. DEGREE GRANTING
COLLEGES AND UNIVERSITIES OTHER THAN
TEXAS PUBLIC INSTITUTIONS

SUBCHAPTER A. GENERAL PROVISIONS

19 TAC §7.8

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 7, Subchapter A, §7.8, concerning Institu-
tions Not Accredited by a Board-Recognized Accreditor. Specif-
ically, this amendment will identify specific Board-approved re-
quired Certificate of Authority fees in rule.

The Coordinating Board is authorized to set and collect fees re-
garding Certificates of Authority.
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Texas Education Code, §61.305(c), requires the Coordinating
Board to set an initial fee for a Certificate of Authority in an
amount not to exceed the average cost of reviewing the appli-
cation, including the cost of necessary consultants.

Texas Education Code, §61.307(b), requires the Coordinating
Board to set a fee to cover the cost of program evaluation for an
amendment to a Certificate of Authority.

Texas Education Code, §61.308(b), requires the Coordinating
Board to set a renewal fee in an amount not to exceed the aver-
age cost of reviewing the application, including the cost of nec-
essary consultants.

Prior to a site visit, the Coordinating Board expends consider-
able staff and consultant time reviewing each initial and renewal
application. The Coordinating Board pays consultants a stipend
for their time in reviewing the application and participating in the
site review. Amendments to an existing Certificate of Authority
require considerable staff time and may require review by a con-
sultant if the amendment is extensive.

The Education Code requires the Board to set a fee in an amount
not to exceed the average cost of reviewing the application, in-
cluding the cost of necessary consultants. In 2016, the Board
set the renewal and application fees at $5,000 each plus travel.
The Board has not increased the fee since 2016; however, the
Board now seeks to include the average travel expenses within
the flat fee charged for applications, renewals, and amendments
for Certificates of Authority.

During the most recent years, 2022 and 2023, consultant fees,
which are paid out of the $5,000 fee, were $3,500 for each Cer-
tificate of Authority application and travel fees averaged $3,550.
Therefore, applicants paid an average total of $8,550.

Instead of charging travel expenses after the site visit, the av-
erage travel expenses have been included in the increased flat
fee amount for each of the categories. The proposed fees are
as follows:

1. Certificate of Authority application fee: $8,000

2. Certificate of Authority renewal fee: $8,000

3. Certificate of Authority amendment fee: $800

This amendment would incorporate the specific fees into rule.

Elizabeth Mayer, Assistant Commissioner, Academic and Health
Affairs, has determined that for each of the first five years the
sections are in effect there would be no fiscal implications for
state or local governments as a result of enforcing or adminis-
tering the rules. There are no estimated reductions in costs to
the state and to local governments as a result of enforcing or ad-
ministering the rule. There are no estimated losses or increases
in revenue to the state or to local governments as a result of en-
forcing or administering the rule.

As the proposed fee amendments would result in an overall cost
reduction, adoption of the proposed rules would not have an ad-
verse economic effect on small businesses, micro-businesses,
or rural communities. There is no anticipated impact on local
employment.

Elizabeth Mayer has also determined that for each year of the
first five years the section is in effect, the public benefit antici-
pated as a result of administering the section will be Certificate of
Authority fees which are sufficient to cover the cost of consultant
fees and travel expenses. There are no additional anticipated
economic costs to persons who are required to comply with the

sections as proposed other than the amount of fees which must
be paid.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will require an increase in fees paid to the agency;
(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Cathie
Maeyaert, Director, Private Postsecondary Institutions, P.O.
Box 12788, Austin, Texas 78711-2788, or via email at
cathie.maeyaert@highered.texas.gov. Comments will be ac-
cepted for 30 days following publication of the proposal in the
Texas Register.

The amendment is proposed under Texas Education Code, Sec-
tions 61.305(c), which provides the Coordinating Board with the
authority to set an initial fee for a Certificate of Authority in an
amount not to exceed the average cost of reviewing the appli-
cation, including the cost of necessary consultants; 61.307(b),
which provides the Coordinating Board with the authority to set
a fee to cover the cost of program evaluation for an amendment
to a Certificate of Authority; and 61.308(b) which provides the
Coordinating Board with the authority to set a renewal fee in an
amount not to exceed the average cost of reviewing the applica-
tion, including the cost of necessary consultants.

The proposed amendment affects Texas Administrative Code,
Title 19, Part 1, Chapter 7, Subchapter A, §7.8.

§7.8.  Institutions Not Accredited by a Board-Recognized Accreditor.
An institution which is not accredited by a Board-recognized accredi-
tor and which does not meet the definition of institution of higher ed-
ucation contained in Texas Education Code, §61.003, must follow the
Certificate of Authority process in paragraphs (1) - (9) of this section
in order to offer degrees or courses leading to degrees in the state of
Texas. Institutions are encouraged to contact the Board staff before fil-
ing a formal application.

(1)-(3) (No change.)
(4) Fees Related to Certificates of Authority.

(A) Each biennium the Board shall set the fees for ap-
plications for Certificates of Authority, which shall not exceed the av-
erage cost, in the preceding two fiscal years, of staff time, review and
consultation with applicants, and evaluation of the applications by nec-
essary consultants, including the cost of such consultants.

(B) Each biennium, the Board shall also set the fees for
amendments to add additional degree programs to Certificates of Au-
thority.

(C) The Commissioner shall request changes in the fees
at a Board quarterly meeting.

(D) The current Board-approved Certificate of Author-
ity fees are as follows:
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(i) _Certificate of Authority application fee: $8,000.
(ii)  Certificate of Authority renewal fee: $8,000.

(iii) _ Certificate of Authority amendment fee: $800.
(5)-(10) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400121

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6527

¢ ¢ ¢

CHAPTER 10. GRANT PROGRAMS
SUBCHAPTER RR. TEXAS INNOVATIVE
ADULT CAREER EDUCATION (ACE) GRANT
PROGRAM

19 TAC §§10.870 - 10.878

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 10, Subchapter RR, §§10.870 - 10.878,
concerning the Texas Innovative Adult Career Education (ACE)
Grant Program. Specifically, this new subchapter provides in-
formation necessary for the implementation and administration
of the Program to develop, support, or expand program of eli-
gible nonprofit workforce intermediary and job training organiza-
tions and of eligible nonprofit organizations providing job training
to veterans and low-income students prepare to enter high de-
mand and higher earning occupations. Negotiated rulemaking
was used in the development of these proposed rules. Reports
of negotiated rulemaking committees are public information and
are available upon request from the Coordinating Board.

Texas Education Code (TEC), chapter 136, §136.001 and
§8§136.005 -136.007 requires the Coordinating Board to adopt
rules for the administration of the program, including rules
providing for application and evaluation process.

Specifically, these new sections will outline the authority, pur-
pose, definitions, eligibility, application process, evaluation,
grant awards, reporting requirements, and additional require-
ments which are necessary to administer the Texas Innovative
Adult Career Education Grant Program.

Rule 10.870 indicates the purpose of the Texas Innovative Adult
Career Education Grant Program.

Rule 10.871 indicates the specific sections of the TEC that pro-
vide the agency with authority to issue these rules.

Rule 10.872 provides definitions for words and terms within the
Texas Innovative Adult Career Education Grant rules. The defi-
nitions are proposed to provide clarity for words and terms that
are integral to the understanding and administration of the Texas
Innovative Adult Career Education Grant rules.

Rule 10.873 outlines the requirements that the organizations
must fulfill to participate in the Texas Innovative Adult Career Ed-
ucation Grant Program. The requirements are proposed to: (a)
clarify the type of organization eligible to participate, (b) provide
rules specific to requirements the Coordinating Board is propos-
ing to ensure effective administration of the Texas Innovative
Adult Career Education Grant Program, such as the requirement
that each organization enter into an agreement with one or more
public junior colleges, public state colleges, or public technical
institutes, (c) provides rules specific to the type of students the
job training and student services assist. This section is proposed
based on TEC, §136.007, which directs the Coordinating Board
to adopt rules as necessary to implement the Texas Innovative
Adult Career Education Grant Program.

Rule 10.874 outlines the application process that eligible orga-
nizations will undergo to qualify for funding consideration.

Rule 10.875 outlines the evaluation process and award criteria
factors organizations must meet, such as (a) student completion
of developmental education at partnering institutions, (b) student
persistence rates at partnering institutions, (c) certificate or de-
gree completion rates at partnering institutions at comparable
institutions within a three-year period, (d) student entry into ca-
reers requiring credentials that result in higher earnings. This
section outlines the evaluation process and the services the Co-
ordinating Board includes to evaluate applicants for their evi-
dence-based programs for low income and veteran students.

Rule 10.876 outlines the process for grant award amounts and
how the Coordinating Board will advance awards to a grantee.
The proposed rule provides what the grant award may be used
to cover in the grantee application, and that the determination
of the allowability of administrative costs will be set forth in the
Request for Application.

Rule 10.877 outlines the reporting requirements for the Texas In-
novative Adult Career Education Grant Program. The proposed
rule provides the type of activities and information grantees must
submit during the grant period.

Rule 10.878 outlines the additional requirements related to the
Texas Innovative Adult Career Education Grant Program, such
as the Coordinating Board's right to reject applications and can-
cel grant solicitation, and that grantees must sign a notice of
grant award to receive funds.

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess, has determined that for each of the first five years the sec-
tions are in effect there would be no fiscal implications for state
or local governments as a result of enforcing or administering
the rules for the Texas Innovative Adult Career Education Grant
Program. There are no estimated reductions in costs to the state
and to local governments as a result of enforcing or administer-
ing the rule. There are no estimated losses or increases in rev-
enue to the state or to local governments as a result of enforcing
or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Jennielle Strother has also determined that for each year
of the first five years the section is in effect, the public benefit
anticipated as a result of administering the section will be the
increase in the number of low-income students or veterans pre-
pared to enter careers in high demand and significantly higher
earning occupations that they may not have been able to access
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otherwise. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed. Par-
ticipation in the Texas Innovative Adult Career Education Grant
Program is voluntary.

Government Growth Impact Statement
(1) the rules will not create a government program required;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Jennielle
Strother, Assistant Commissioner for Student Success, P.O. Box
12788, Austin, Texas 78711-2788, or via email at CRI@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new section is proposed under Texas Education Code, Sec-
tion 136.007, which provides the Coordinating Board with the
authority to adopt rules as necessary to implement the Texas In-
novative Adult Career Education Grant Program.

The proposed new section affects Texas Education Code, Sec-
tions 136.001 and 136.005 -136.007.

§10.870.  Purpose.

The purpose of this subchapter is to administer the Texas Innovative
Adult Career Education (ACE) Grant Program to provide grants to el-
igible entities to develop, support, or expand workforce intermediary
and job training programs for veterans and low-income students to en-
ter careers in high-demand and/or higher earning occupations.

$10.871.  Authority.

The authority for this subchapter is found in Texas Education Code,
chapter 136, §136.001 and §§136.005 -136.007. Texas Innovative
Adult Career Education (ACE) Grant Program, which provides the
Board with the authority to adopt rules to administer the ACE Grant

Program.
§10.872.  Definitions.
The following words and terms, when used in this subchapter, shall

have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Board or THECB--The Texas Higher Education Coor-
dinating Board.

(2) Low-Income Student--A student whose household in-
come is at or below a certain percentage of the Department of Health

long-term job training in partnership with a public junior college,
public state college, or public technical institute and provides labor
market intermediary services to participating students.

(5) Program--Texas Innovative Adult Career Education
(ACE) Grant Program established under Texas Education Code,

chapter 136.

(6) Public Junior College, Public State College, and Public
Technical Institute--An institution as defined by Texas Education Code,

§61.003.

(7) _Request for Applications (RFA)--The written an-
nouncement requesting the submission of applications for available
grant funding. The RFA sets forth the terms and conditions of the

Program.
(8) Veteran--A person who:

(A) has served in:

(i) the Army, Navy, Air Force, Coast Guard, or Ma-
rine Corps of the United States;

(ii) the state military forces as defined by §431.001,
Government Code, other than the Texas State Guard; or

(iii) an auxiliary service of one of those branches of
the armed forces; and

(B) received an honorable or general discharge from the
branch of service in which the person served.

§10.873.  Eligibility.

To be eligible to apply for and receive funding under the Program an
entity must:

(1) Be a Nonprofit Organization;

(2) Be a Workforce Intermediary and Job Training Organ-

ization;

(3) Have a governance structure that is led by or includes
recognized leaders of broad-based community organizations and exec-
utive-level or managerial-level members of the local business commu-

nity;

(4) Have executed partnership agreements with one or
more public junior colleges, public state colleges, or public technical
institutes that meet the criteria set forth in §10.875(b)(1) - (4) of this
subchapter (relating to Evaluation);

(5) Provide job training and evidence-based coordinated
services that assist students with applying for jobs through employ-
ment to:

(A) Low-income students; or
(B) Veterans; and
(6) Any other eligibility criteria set forth in the RFA.
$10.874.  Application Process.

(a) Unless otherwise specified in the RFA, eligible entities may
submit a maximum of one application.

and Human Service's federal poverty guidelines. The percentage shall
be set forth in the RFA.

(3) Nonprofit Organization--An organization exempt from
federal income taxation under §501(a), Internal Revenue Code of 1986,
as an organization described by §501(c)(3) of that Code.

(4) Nonprofit Workforce Intermediary and Job Training
Organization--A nonprofit organization that engages in comprehensive

(b) To qualify for funding consideration, an eligible applicant
must submit an application to THECB. Each application must:

(1) Be submitted electronically in a format specified in the

RFA;

(2) Adhere to the grant program requirements contained in
the RFA; and
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(3) Be submitted with proper authorization on or before the
day and time specified by the RFA.

§10.875.  Evaluation.
(a) THECB shall competitively select applicants for funding
based on requirements and award criteria provided in the RFA.

(b) Award criteria will include whether the applicant at a min-
imum has met or will meet the following factors:

(1) Student completion of developmental education at the
partnering public junior college(s), public state college(s), or public
technical institute(s) at a rate that meets or exceeds that set forth in the
RFA;

(2) Student persistence rates at the partnering public junior
college(s), public state college(s), or public technical institute(s) at a
rate that meets or exceeds that set forth in the RFA;

(3) Certificate or degree completion rates at the partnering
public junior college(s), public state college(s), or public technical in-
stitute(s) at a rate greater than demographically comparable institutions

(b) ACE Grant Program awards shall be subject to THECB
approval pursuant to §1.16 of this title (relating to Contracts, Including
Grants, for Materials and/or Services).

(¢) The Commissioner of Higher Education may adjust the
size of a grantee award to best fulfill the purpose of the RFA.

(d) THECB may advance grant awards to a grantee through
periodic installments. If the RFA requires matching contributions, the
grantee must demonstrate through financial reporting that the grantee
has complied with the matching funds requirement before THECB will
issue the next periodic installment.

(¢) Determination of the allowability of administrative costs,
including indirect, will be set forth in the RFA.

(f) Grant awards will be based on the criteria set forth in the
RFA and may be used to cover Program tuition, fees, instructional re-
sources, and services allowed in the grantee application as defined in
§10.875(d) of this subchapter (relating to Evaluation).

§10.877. Reporting Requirements.

within a three-year period; and

(4) Student entry into careers requiring credentials that re-

Interim and Final Reporting for the ACE Grant Program. Grantees
must submit program and expenditure reports and student reports, if

sult in higher earnings prior to enrollment in the program.

(c) Ifthe applicant is providing services to veterans, the award
criteria will include whether the applicant at a minimum has met or will
meet the following factors:

(1) The factors set forth in subsection (b)(1) - (4); and

(2) Certificate or degree completion rates at the partnering
public junior college(s), public state college(s), or public technical in-
stitute(s) result in the student's rapid attainment of civilian workforce
credentials as defined by the RFA.

(d) THECB will evaluate applicants, in part, on the develop-
ment, support or expansion of evidenced based services to low-income
students or veterans to successfully gain employment in high demand
and higher-earning occupations. Such services may include:

(1) Outreach activities that inform students of the program-
ming available;

(2) Assessment activities that create a pathway based on
the student's interest and assessing the readiness and performance
based on test scores, grade point averages, or any other instruments
adopted/approved by the Board;

(3) Case management activities;

(4) Support services provided to students to aid in student
completion of job attainment;

(5) Developmental education;

(6) Job training instruction; and

(7) Career placement services.

(e) THECB will evaluate applicants on whether they are able
to meet the matching funds criteria set forth in the RFA, if any. For pur-
poses of this section, matching funds may be obtained from any source
available to the organization including in-kind contributions, adminis-
trative costs, community or foundation grants, individual contributions
or donations, and local governmental agency operating funds.

§10.876. Grant Awards.

(a) The amount of funding available to the program is depen-
dent on the legislative appropriation for the program for each biennial
state budget. THECB will provide award levels and estimated number
of awards in the RFA.

applicable, to THECB in the format required by THECB during the
grant period and at its conclusion as required by the RFA. Grantees shall
provide information that includes, but is not limited to, the following:

(1) Status of the grant project activities;

(2) Budget expenditures by budget category;

(3) Student enrollment and demographic data as applica-

ble;
(4) Job placement and salary data as applicable;

(5) Matching contributions, if applicable; and

(6) Any other information required by the RFA.
§10.878. Additional Requirements.

(a) Cancellation or Suspension of Grant Solicitations. The
THECB has the right to reject all applications and cancel a grant solic-

itation at any point.

(b) Notice of Grant Award (NOGA). Before release of funds,
the successful applicants must sign a NOGA issued by THECB staff.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,

2024.

TRD-202400122

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6537

¢ ¢ ¢

CHAPTER 12. OPPORTUNITY HIGH SCHOOL
DIPLOMA PROGRAM

SUBCHAPTER A. OPPORTUNITY HIGH
SCHOOL DIPLOMA PROGRAM
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19 TAC §§12.1 - 12.9

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 12, Subchapter A, §§12.1 - 12.9, concerning
the Opportunity High School Diploma Program. Specifically, this
new section will clarify and ensure institutions' ability to offer the
Opportunity High School Diploma Program as provided in new
Texas Education Code, chapter 130, subchapter A.

The Coordinating Board proposes the establishment of the Op-
portunity High School Diploma Program rule framework to pro-
vide an alternative means by which an adult student who has
dropped or stopped out of high school is able to enroll in a ca-
reer and technical education program at a public junior college
and may earn a high school diploma through concurrent enroll-
ment. The proposed new rules provide clarity and guidance to
students, participating institutions, and the Coordinating Board
staff for the program's implementation.

Specifically, these new sections will outline the authority and pur-
pose, definitions, program design and administration, program
requirements, institutional and student eligibility, program ap-
proval process, required reporting, and funding necessary to ad-
minister the Opportunity High School Diploma Program.

Rule 12.1, Purpose, states the purpose of this new rule, which is
to implement the Opportunity High School Diploma Program to
provide an adult student who has dropped or stopped out of high
school the opportunity to earn a high school diploma equivalent
to one awarded under Texas Education Code, §28.025, via con-
current enroliment in a career and technical education program
and a competency-based education program at a public junior
college.

Rule 12.2, Authority, authorizes the Coordinating Board to adopt
rules as necessary to implement Texas Education Code, chapter
130, subchapter O: Opportunity High School Diploma Program,
as promulgated under Texas Education Code, §130.458.

Rule 12.3, Definitions, provides definitions for words and terms
within Opportunity High School Diploma rules. The definitions
provide clarity for words and terms that are key to the under-
standing and administration of the program.

Rule 12.4, Program Design and Administration, states that the
Commissioner must consult with the Texas Education Agency
and Texas Workforce Commission to determine program ele-
ments and competencies. Additionally, it provides that a pub-
lic junior college must submit an application to the Coordinating
Board to receive approval to offer this program. This section is
proposed based on Texas Education Code, §130.458, which di-
rects the Board to adopt rules as necessary to implement the
Opportunity High School Diploma Program.

Rule 12.5, Program Requirements, outlines the general and cur-
ricular requirements necessary to ensure that the Opportunity
High School Diploma Program offered by a public junior college
adequately prepares students for postsecondary education or
additional career and technical education. This section estab-
lishes the five core program competencies a public junior col-
lege must include, and measure with Board-approved assess-
ments, in a program and allows latitude in the addition of curric-
ular elements designed to meet regional employers' or specific
workforce needs. This section also establishes the criteria for
competency assessment and transcription, location of program
delivery, and awarding of a high school diploma for successful
completion of the program. This section implements Texas Ed-

ucation Code, §130.458, which directs the Board to adopt rules
as necessary to implement the Opportunity High School Diploma
Program.

Rule 12.6, Eligible Institutions and Students, specifies eligibil-
ity for public junior colleges and/or consortiums applying to of-
fer, and students seeking to participate in, the Opportunity High
School Program. This section lists the permissible types of enti-
ties that a public junior college can enter into a consortium with
to expand access for students. The section also details student
eligibility requirements that make the program available to a wide
range of adult students.

Rule 12.7, Program Approval Process, lists the required ele-
ments in an eligible public college's application including compli-
ance with §12.5 of this subchapter, consultation with local work-
force and employer, and any pertinent consortia agreements.
The section also outlines the process for approval that the Co-
ordinating Board and the Commissioner of Higher Education will
follow after applications are submitted as well as the notification
of approved programs to the public. This section is proposed
based on Texas Education Code, §130.458, which directs the
Coordinating Board to adopt rules as necessary to implement
the Opportunity High School Diploma Program.

Rule 12.8, Required Reporting, details the required reporting a
public junior college with an approved program will have to sub-
mit to the Coordinating Board in order to measure program ef-
fectiveness. The rules require each public junior college to sub-
mit data through the Education Data System and to comply with
its reporting standards. The Coordinating Board will utilize this
data to prepare and submit a progress report to the Legislature
no later than December 1, 2026.

Rule 12.9, Funding, establishes that the Coordinating Board
shall consult with the Texas Workforce Commission on the
identification of available funding for the program. This section
is proposed based on Texas Education Code, §130.458, which
directs the Coordinating Board to adopt rules as necessary to
implement the Opportunity High School Diploma Program.

Lee Rector, Associate Commissioner for Workforce Education,
has determined that for each of the first five years the sections
are in effect there would be no fiscal implications for state or local
governments as a result of enforcing or administering the rules.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue
to the state or to local governments as a result of enforcing or
administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Lee Rector, Associate Commissioner for Workforce Education,
has also determined that for each year of the first five years the
section is in effect, the public benefit anticipated as a result of
administering the section will be the ability to provide an alter-
native means by which an adult student enrolled in a career and
technical education program at a public junior college may earn
a high school diploma at the college through concurrent enroll-
ment in a competency-based education program. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed.

Government Growth Impact Statement
(1) the rules will create a government program;
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(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will change the number of individuals subject to the
rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Lee Rector, As-
sociate Commissioner for Workforce Education, P.O. Box 12788,
Austin, Texas 78711-2788, or via email at Lee.Rector@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new subchapter is proposed under Texas Education Code,
§130.458, which provides the Coordinating Board with the au-
thority to adopt rules as necessary to implement Texas Educa-
tion Code, Chapter 130, Subchapter O: Opportunity High School
Diploma Program.

The proposed new subchapter affects Texas Education Code,
Chapter 130, Subchapter O, and Texas Education Code,
§28.025.

§12.1.  Purpose.

The purpose of this subchapter is to implement the Opportunity High
School Diploma Program. The Opportunity High School Diploma Pro-

wise, means the Opportunity High School Diploma Program estab-
lished under this subchapter.

(7) Public Junior College--A public institution of higher
education as defined in Texas Education Code, §61.003(2).

(8) Public School District--A public school district is a ge-
ographical unit for the local administration of elementary or secondary
schools. It is a special-purpose government entity that can be adminis-
tered independently or be dependent on the local government, such as

a city or county.

§12.4. Program Design and Administration.

(a) The Coordinating Board shall administer this program in
consultation with the Texas Education Agency and the Texas Work-
force Commission. A public junior college shall submit an application
for approval to the Coordinating Board to offer this program.

(b) The Commissioner will consult with the Texas Workforce
Commission Chairman's Tri- Agency Workforce Council in determin-
ing program elements and competencies.

§12.5.  Program Requirements.

(a) General Requirements. The Opportunity High School
Diploma Program is an alternative competency-based high school
diploma program to be offered for concurrent enrollment to an adult
student without a high school diploma who is enrolled in a career and
technical education program at a public junior college. The program
may include any combination of instruction, curriculum, internships,
or other means by which a student may attain the knowledge sufficient
to adequately prepare the student for postsecondary education or
additional workforce education.

(b) Curricular Requirements. An approved public junior col-
lege shall embed the following baseline student learning outcomes in

gram is intended to provide an alternative means by which an adult

the program. A public junior college may also add curricular ele-

student enrolled in a career and technical education program at a pub-

ments designed to meet regional employers' needs or specific work-

lic junior college may earn a high school diploma at a college through

force needs. Core program competencies shall include:

concurrent enrollment in a competency-based education program.

§12.2.  Authority.

Texas Education Code, §130.458, authorizes the Board to adopt rules
as necessary to implement Texas Education Code, Chapter 130, Sub-
chapter O: Opportunity High School Diploma Program.

§12.3.  Definitions.

The following words and terms, when used in this subchapter, shall

(1) Quantitative Reasoning, including the application
of mathematics to the analysis and interpretation of theoretical and
real-world problems to draw relevant conclusions or solutions.

(2) Communication Skills, including reading, writing, lis-
tening, speaking, and non-verbal communication.

(3) Civics, including the structure of government, pro-
cesses to make laws and policies, constitutional principles of checks

have the following meanings:

(1) Board--the governing body of the agency known as the
Texas Higher Education Coordinating Board.

(2) Commissioner--The Commissioner of Higher Educa-

tion.

(3) Coordinating Board--The agency known as the Texas
Higher Education Coordinating Board, including agency staff.

(4) General Academic Teaching Institution or General

and balances, separation of powers, federalism, and rights and respon-
sibilities of a citizen.

(4) Scientific Reasoning, including problem-solving that
involves forming a hypothesis, testing the hypothesis, determining
and analyzing evidence, and interpreting results.

(5) Workplace Success Skills, including dependability,
adaptability, working with others, initiative, resilience, accountability,
critical thinking, time management, organizing, planning, prob-
lem-solving, conflict resolution, and self-awareness.

Academic Institution--Any college, university, or institution so classi-
fied in Texas Education Code, §61.003(3), or created and so classified

by law.

(5) Nonprofit Organization--Nonprofit means the entity,

(c) Prior Learning and Program Completions. A public junior
college approved to offer this program must determine each student's
competence in each of the five core program competencies set out in
subsection (b) of this section prior to enrolling the student in the pro-

usually a corporation, is organized for a nonprofit purpose and desig-

gram of instruction and upon the student's completion of the program

nated as a 501(c)(3). This designation means a nonprofit organization

of instruction.

that has been recognized by the Internal Revenue Service as being
tax-exempt by virtue of its charitable programs.

(6) Opportunity High School Diploma Program, Opportu-

(1) The program of instruction assigned to each student
will be based on the student's prior learning and assessments of the
student's competencies for each of the five core program competen-

nity Diploma Program, or Program--Unless context indicates other-

cies. A student may be determined to have satisfied required learning
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outcomes for one or more core program competencies based on the stu-
dent's prior learning.

(2) Documentation of a student's prior learning in the five
core program competencies may include the following: transcripted
high school grades; transcripted college credit; achievement on a na-

(2) Documentation of consultation with local employers
and Workforce Development Boards in development of the program's
curriculum.

(3) For public junior colleges proposing to offer the pro-
gram in consortium with one or more partners under §12.6(a)(2) of this

tional standardized test such as the SAT or ACT; credit earned through

subchapter (relating to Eligible Institutions and Students):

military service as recommended by the American Council on Educa-
tion; or demonstrated success on pre-program assessments.

(3) The Commissioner shall identify, consider, and
approve assessments, in consultation with the Texas Workforce Com-
mission, to be used by a public junior college to determine a student's
successful achievement of the five core program competencies and
completion of the program.

(4) The Coordinating Board will publish a list of the ap-

(A) amemorandum of agreement with each member of
the consortium; and

(B) a description of the role that each member of the
consortium will play in delivery of the Program.

(b) Process for Approval.

(1) An eligible public junior college may submit an appli-
cation to participate in the Opportunity High School Diploma Program

proved assessments on the agency's website.

(5) A public junior college that is approved to offer the pro-
gram must use an approved assessment to evaluate each student's com-
petence in the five core program competencies as required under sub-
section (b) of this section.

(d) Location of Program. Subject to approval under this sub-
chapter, a public junior college may enter into agreement with one or
more public junior colleges, general academic teaching institutions,

to the Coordinating Board. The Coordinating Board will review sub-
mitted applications for completeness of the elements required under
§12.5 of this subchapter.

(2) The Commissioner shall review the staff recommenda-
tion and any input by other entities and make the determination whether
to approve the program.

(3) The Coordinating Board shall notify the public junior
college of program approval and post a list of approved programs on

public school districts, or nonprofit organizations to offer this program.

the Coordinating Board website.

The public junior college may offer this program at any campus of an
entity subject to an agreement to offer this program.

(e) Award of High School Diploma. A public junior college
participating in the program shall award a high school diploma to a
student enrolled in this program if the student satisfactorily completes
an approved assessment that provides evidence of competence in the
five core program requirements as required under this rule. A high
school diploma awarded under this program is equivalent to a high
school diploma awarded under Texas Education Code, §28.025.

$12.6.  Eligible Institutions and Students.

(a) Eligible Institutions.

(1) A public junior college may submit an application to the
Coordinating Board for approval to offer an Opportunity High School

Diploma Program.

(2) Subject to approval under this subchapter, an eligible
public junior college may enter into agreement to offer the program in
consortium with one or more public junior colleges, general academic
teaching institutions, public school districts, or nonprofit organizations.
An public junior college's application shall describe the role of each
member of the consortium in delivering the program elements.

(b) Eligible Students. An institution may admit an adult stu-
dent without a high school diploma to the Opportunity High School
Diploma Program. Adult student means a student aged 18 or older on
the date of first enrollment in the program. An institution shall concur-
rently enroll each eligible student in a career and technical education

program.
§12.7.  Program Approval Process.

(a) Required Elements of Program Approval Application. An
eligible public junior college must submit the following elements in a
complete application for approval to offer this program:

(1) A description of the program's design demonstrating
compliance with program requirements listed under §12.5 of this sub-
chapter (relating to Program Requirements), including the assessment
to be used under §12.5(c)(3) of this subchapter.

§12.8.  Required Reporting.

(a) Each participating public junior college approved to offer
this program shall report student enrollments and completions to the
Coordinating Board through the Education Data System, in compliance
with the data reporting standards established for that system.

(b) The Board shall submit to the Legislature a progress report
on the effectiveness of this program and recommendations for legisla-
tive or other action no later than December 1, 2026.

§12.9. Funding.

(a) An Opportunity High School Diploma is a Fundable Out-
come as defined in §13.556 of this title (relating to Performance Tier:
Fundable Outcomes).

(b) The Commissioner shall confer with the Texas Workforce
Commission to identify additional funding to implement this subchap-
ter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,

2024.

TRD-202400127

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6344

¢ ¢ ¢

CHAPTER 13. FINANCIAL PLANNING
SUBCHAPTER N. TEXAS RESKILLING AND
UPSKILLING THROUGH EDUCATION (TRUE)
GRANT PROGRAM
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19 TAC §13.406

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to Texas Administrative Code,
Title 19, Part 1, Chapter 13, Subchapter N, §13.406, concern-
ing the review process for the Texas Reskilling and Upskilling
Through Education (TRUE) Grant Program. Specifically, this
amendment will add employers to the list of workforce stakehold-
ers that can partner with eligible institutions to analyze job post-
ings and identify employers hiring roles with skills developed by
education and training programs funded by TRUE. TRUE grant
applications that indicate this kind of workforce stakeholder part-
nership will be given preference in application review.

The proposed amendment is identical to an amendment made
to the TRUE Grant Program during the 88th Legislative Session
(R). The Coordinating Board is authorized by Texas Education
Code, Chapter 61, Subchapter T-2, §§61.882(b)1-866, which
provides the authority to administer the TRUE Grant Program
in accordance with the subchapter and rules adopted under the
subchapter.

Dr. Tina Jackson, Assistant Commissioner for Workforce Edu-
cation, has determined that for each of the first five years the
sections are in effect there are no fiscal implications for state or
local governments as a result of enforcing or administering the
rules. There are no estimated reductions in costs to the state and
to local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Tina Jackson has also determined that for each year of the
first five years the section is in effect, the public benefit antici-
pated as a result of administering the section will be an impor-
tant additional category of workforce stakeholder involved in the
determination of regional high demand occupations. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed.

Government Growth Impact Statement
(1) the rule will not create or eliminate a government program;

(2) implementation of the rule will not require the creation or elim-
ination of employee positions;

(3) implementation of the rule will not require an increase or de-
crease in future legislative appropriations to the agency;

(4) the rule will not require an increase or decrease in fees paid
to the agency;

(5) the rule will not create a new rule;
(6) the rule will not limit an existing rule;

(7) the rule will not change the number of individuals subject to
the rule; and

(8) the rule will not affect this state’s economy.

Comments on the proposal may be submitted to Dr. Sheri
Ranis, Director for Workforce Education and Innovation, P.O.
Box 12788, Austin, Texas 78711-2788, or via email at Sheri.Ra-
nis@highered.texas.gov. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.

The amendment is proposed under Texas Education Code,
Chapter 61, Subchapter T-2, §§61.882(b)1-866 which provides
the Coordinating Board with the authority to administer the
TRUE Grant Program.

The proposed amendment affects Texas Administrative Code,
Title 19, Part 1, Chapter 13, Subchapter N, §13.406(b)(4).

$13.406. Review Criteria.
(a) (No change.)

(b) Projects may be given preference that:
(1)-(3) (No change.)

(4) Partner with employers, local chambers of commerce,
trade associations, economic development corporations, and local
workforce boards to analyze job postings and identify employers
hiring roles with the skills developed by the training programs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400110

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6209

¢ ¢ ¢

SUBCHAPTER S. COMMUNITY COLLEGE
FINANCE PROGRAM
19 TAC §§13.550 - 13.558, 13.560 - 13.564

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Title
19, Part 1, Chapter 13, Subchapter S, §§13.550 - 13.558 and
13.560 - 13.564, concerning the administration of the new com-
munity college finance system established by House Bill 8 (88R).
Specifically, this new section will replace rules in subchapter P,
chapter 13, starting in fiscal year 2025 and contains a number of
modifications relating to specific issue areas, as detailed below.

The Coordinating Board initially adopted rules relating to the new
community college finance system on an emergency basis in
August 2023, including chapter 13, subchapter P, allowing for
the implementation of H.B. 8 by the start of the 2024 fiscal year.
The proposed rules contain the following substantive changes to
the rules previously adopted by the Coordinating Board:

1. Guidance on permissible expenditures of state-appropriated
funds, aligned with restrictions contained in the 2024-2025
General Appropriations Act and Texas Education Code Section
130.003(c) (see proposed rule 13.562)

2. Requirements for institutions receiving a scale adjustment
under the Base Tier Allocation to submit a report on participa-
tion in shared services, implementing Texas Education Code
§130A.054(e) (see proposed rule 13.563)

3. Clarification of the Structured Co-Enrollment Fundable Out-
come definition, including that these outcomes do not also in-
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clude courses fundable under the Dual Credit or Dual Enroliment
Fundable Outcome (see proposed rule 13.553(30))

4. Modification of the methodology used to calculate the tuition
and fees used in the Base Tier Allotment, designed by the Co-
ordinating Board to improve the accuracy, timeliness, and trans-
parency of this value (see proposed rule 13.554(d))

5. Clarification of the Transfer Fundable Outcome to ensure that
dual credit hours do not count towards more than one fundable
outcome (see proposed rules 13.533(32) and 13.556(¢))

6. Refinement of the methodology for calculating Adult Learners,
intended to reinforce institutions' incentives to encourage timely
completion based on a student's credential (see proposed rule
13.557)

7. Addition of Third-Party Credentials as a new Fundable Out-
come, in recognition of institutions enabling students to earn
credentials of value conferred by third-party providers (see pro-
posed rule 13.556)

8. Clarification and addition of greater detail of the Credential of
Value Baseline filter, the minimum benchmark credentials must
meet for fundability, which is met by producing a positive return
on investment relative to a high school diploma within ten years
(see proposed rule 13.556)

9. Addition of a new Credential of Value Premium as a Fund-
able Outcome that rewards an institution when a student earns
a credential of value quickly enough that they are projected to
achieve a positive return on investment on or before the year in
which the majority of graduates from comparable programs are
projected to achieve a positive return on investment (see pro-
posed rule 13.556)

10. Recognition of completion of an Opportunity High School
Diploma - a new program established by H.B. 8 (88R) - as a
Fundable Outcome under the Performance Tier (see proposed
rule 13.556)

11. Revision of the Dual Credit and Dual Enrollment Fundable
Outcome to ensure that the hours reported by institutions do not
count towards multiple fundable outcomes and to include com-
pletion of the Texas First program, established by S.B. 1888
(87R) (see proposed rule 13.556)

12. Revisions to certain workforce credential definitions, includ-
ing Occupational Skills Awards (OSAs), Continuing Education
Certificates, and Institutional Credentials Leading to Licensure
or Certification (ICLCs), to align more closely with industry prac-
tices; this includes redefining ICLCs to fund only the conferring
of a credential (see proposed rule 13.553)

13. Specification that the Coordinating Board will apply the rules
in effect for the fiscal year in which the funding was delivered,
clarifying for institutions which rules will apply as the Coordinat-
ing Board continues to refine the community college finance sys-
tem (see proposed rule 13.552)

14. Exclusion of credentials awarded to non-resident students
enrolled in distance education programs from eligibility for fund-
ing in alignment with restrictions on contact hour funding (see
proposed rule 13.556(b)).

The proposed subchapter S maintains continuity with existing
rules in subchapter P while proposing the changes listed above
and ensuring the applicability of the rules beyond the 2024 fiscal
year.

Rule 13.550, Purpose, establishes the purpose of subchapter S
to implement the new community college finance system estab-
lished by H.B. 8 (88R).

Rule 13.551, Authority, establishes the portions of the Texas Ed-
ucation Code (TEC) that authorize the Coordinating Board to
adopt rules pertaining to community college finance.

Rule 13.552, Applicability, states that the Coordinating Board will
apply the rules in effect for the fiscal year in which the funding
was delivered, unless otherwise provided. This provision pro-
vides guidance to institutions on which rules will apply as the
Coordinating Board iterates and refines the community college
finance framework.

Rule 13.553, Definitions, lists definitions pertinent to the commu-
nity college finance system. Whereas the current subchapter P
uses this section to elaborate on policy details, this section pro-
vides only general meanings of terms and reserves substantive
policy detail for the sections described below.

Rule 13.554, Base Tier Allotment, establishes the calculations
used to determine Base Tier funding that the legislature enti-
tled community colleges to receive under TEC, §§130A.051 -
130A.056. To summarize, Base Tier funding is calculated as
Instruction and Operations (1&0) minus Local Share. If Local
Share is greater than Instructions and Operations, then Base
Tier funding is zero.

Specifically, Rule 13.554(b) establishes the 1&O funding amount,
corresponding to TEC, §130A.052, as Contact Hour Funding
plus the product of the Weighted Full-Time Student Equivalents
(Weighted FTSE) multiplied by Basic Allotment. The rule ex-
plicitly defines the calculations used to derive Full-Time Student
Equivalents based on contact hours and semester credit hours
reported to the Coordinating Board by community college dis-
tricts. Hours reported are weighted by student characteristics
as instructed by TEC, §130A.054 at levels based on the higher
cost of educating students with certain characteristics (e.g., adult
learners are weighted the highest due to the higher cost of ed-
ucating the student). In accordance with TEC, §130A.055, the
rule defines Contact Hour Funding as the institution's reported
base-year contact hours, weighted by the average cost to pro-
vide each contact hour in each discipline as defined in the Re-
port of Fundable Operating Expenses. The Basic Allotment rate
and contact hour funding rate are set by the commissioner from
funding amounts derived from the General Appropriations Act,
in accordance with TEC, §§130A.053 and 130A.055.

Rule 13.554(d) establishes Local Share as the amount of main-
tenance and operations ad valorem tax revenue generated by
$0.05 per $100 of taxable property value in a college's taxing
district plus the amount of tuition and fee revenue that would
be generated by charging the average amount of tuition and
fees charged by community college districts in the state of Texas
to each in-district FTSE, in accordance with TEC, §130A.056.
Specifically, the Coordinating Board will calculate estimated tax
revenue for each district as the actual amount of current tax rev-
enue collected in Fiscal Year 2022 multiplied by the ratio of the
maintenance and operations tax rate to the total tax rate, divided
by the product of the maintenance and operations tax rate and
100 and multiplied by five. This estimation takes into account
that not all property taxes owed are able to be collected by insti-
tutions due to delinquent or late collections over which the insti-
tutions have no control.

The Coordinating Board will estimate tuition and fee revenue
for Local Share by summing 1) the average of tuition and fees
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charged by community colleges to in-district students two fiscal
years prior multiplied by non-dual credit or dual enrollment
FTSEs during the fiscal year two years prior and 2) the amount
of tuition set per SCH for the Financial Aid for Swift Transfer
(FAST) program, multiplied by dual credit or dual enroliment
SCHs for the fiscal year two years prior. The Coordinating
Board will source tuition and fee data from the Integrated Fis-
cal Reporting System, which captures the most recent actual
tuition and fees charged by Texas community colleges. Using
the average tuition and fee rate specific to in-district students
avoids unduly penalizing colleges that have above-average per-
centages of in-district students and/or that provide substantial
discounts to their in-district students. Using the two different
tuition rates, depending on the type of student, provides further
equity in the method of estimating tuition and fee revenue across
the community college districts by avoiding an undue penalty
on colleges participating in the FAST program and those with
higher percentages of dual credit or dual enroliment students,
regardless of their participation in FAST.

Rule 13.555, Performance Tier Funding, establishes the basic
components of the Performance Tier portion of community col-
lege funding, codified under TEC, chapter 130A, subchapter C.
Performance Tier funding consists of the number of Fundable
Outcomes each community college produces, weighted accord-
ing to certain Fundable Outcome Weights and multiplied by rele-
vantrates. The Coordinating Board intends to adopt forthcoming
rules with specific rates per fundable outcome prior to the start
of fiscal year 2025.The subsequent sections describe each of
these components in greater detail.

Rule 13.556, Performance Tier: Fundable Outcomes, describes
the outcomes that are eligible to receive performance tier fund-
ing. Outcomes consist of the categories of 1) fundable creden-
tials; 2) credential of value premium; 3) dual credit fundable
outcomes; 4) transfer fundable outcomes; 5) structured co-en-
rollment fundable outcomes; and 6) Opportunity High School
Diploma fundable outcomes.

Specifically, Rule 13.556(b) defines the credentials eligible
for funding under the Community College Finance System,
which include associate degrees, bachelor's degrees, Level 1
and 2 certificates, Advanced Technical Certificates, Continuing
Education Certificates, Occupational Skills Awards (OSAs),
Institutional Credentials Leading to Licensure or Certification
(ICLCs), and Third-Party Credentials. Pursuant to H.B. 8 and
TEC, §130A.101(c)(1), this section also establishes the man-
ner by which the Coordinating Board will determine whether
a credential qualifies as a credential of value and is thereby
fundable. Otherwise fundable credentials are credentials of
value when the majority of graduates are projected to achieve
a positive return on investment relative a high school graduate
with no additional credentials within ten years, whereas OSAs,
ICLCs, and Third-Party Credentials are credentials of value
when they require a minimum amount of instruction and meet
other programmatic requirements.

Rule 13.556(c) establishes the credential of value premium as
a fundable outcome that rewards an institution when a student
earns a credential of value quickly enough that they are pro-
jected to achieve a positive return on investment at least one
year sooner than the year in which the majority of graduates are
projected to reach that threshold. It also requires that the Co-
ordinating Board annually publish the "target year" by which a
student in a given program must graduate for the institution to
earn the credential of value premium. This provides an added

incentive for colleges to invest in improving the speed and effi-
ciency with which their students are able to complete programs
of study.

Rule 13.556(d) describes the dual credit fundable outcome, as
required by TEC, §130A.101(c)(3). An institution earns a dual
credit fundable outcome for students who complete 15 SCH or
the equivalent and transfer to a general academic teaching in-
stitution in the state. The Coordinating Board intends to adopt
forthcoming rules with greater specificity on qualifying dual credit
coursework.

Rule 13.556(e) describes the transfer fundable outcome, as re-
quired by TEC, §130A.101(2)(A). The Coordinating Board pro-
poses to refine the methodology used to calculate this outcome
to clarify that hours earned by a student will count towards a
single fundable outcome for a single institution. As such, the
section establishes rules that exclude hours counting towards
the dual credit fundable outcome and require both that a single
transfer funds only one institution and that one institution can
receive funding for a given student's transfer only once. These
provisions will direct funding to the institution that plays a more
substantial role in achieving the transfer outcome and prevent
an institution from receiving funding if a transfer student repeat-
edly re-enrolls at the institution and transfers elsewhere, which is
generally counterproductive to student progress and would inap-
propriately reward institutions whose students fail to make sus-
tained progress on a transfer pathway.

Rule 13.556(f) describes the structured co-enroliment fundable
outcome, as required by TEC, §130A.101(2)(B).

Rule 13.556(g) describes the Opportunity High school Diploma
fundable outcome, which is another category of fundable cre-
dentials authorized by TEC, §130A.101(c)(1). H.B. 8 established
the Opportunity High School Diploma program under TEC, chap-
ter 130, subchapter O. The Coordinating Board intends to adopt
more detailed rules implementing this new program in a forth-
coming rulemaking.

Rule 13.557, Performance Tier: Fundable Outcome Weights,
establishes the weights that are applied to the fundable out-
comes achieved by students in the categories of economically
disadvantaged, academically disadvantaged, and adult learn-
ers, for the purposes of performance tier funding. Institutions
earn an additional weight of 25% for a fundable outcome when
that outcome is achieved by an economically disadvantaged or
academically disadvantaged student and an additional weight of
50% when the outcome is achieved by an adult learner.

Rule 13.558, Performance Tier: High-Demand Fields, estab-
lishes that an institution will receive additional weight for award-
ing credentials delivered in disciplines listed as a High-Demand
Field. This is described in more detail in subchapter T of this
chapter (a separate rule brought forward by the Coordinating
Board).

Rule 13.560, Formula Transition Funding, establishes that after
calculating the base tier and performance tier funding for each
community college, the Coordinating Board shall ensure that a
community college district does not receive less in formula fund-
ing in FY 2025 than it received in 2023 appropriations for for-
mula funding (contact hours, success points, core operations,
and bachelor's of applied technology funding) and need-based
supplements. The Coordinating Board judges this provision to
be necessary to smooth the transition from the prior system of
formula funding predominantly based on contact hour genera-
tion to the new system of performance-based funding. Including
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this provision ensures that no institution will experience a sig-
nificant detrimental impact on its operations as the new system
adjusts funding and moves to outcome-driven performance. Be-
cause this provision was only intended to facilitate the transition
to a new finance system, it will expire at the end of FY 2025.

Rule 13.561, Payment Schedule, sets out both the payment
schedule for non-formula support items and the payment sched-
ule (three times per year) at which the Coordinating Board will
make formula funding payments to each institution as autho-
rized by TEC, §130.0031. The Coordinating Board shall pay all
non-formula support item amounts to the institution by Septem-
ber 25th of a fiscal year, in accordance with the requirements
in the 2024-25 General Appropriations Act. The first payment
is 50% of the total formula funding entitlement and 25% for the
second and final payment. Institutional stakeholders suggested
that the Coordinating Board should make the first payment 50%
in recognition that a college district's expenses are weighted
towards the start of the fiscal year and to smooth the transition
from the prior payment schedule, which had historically provided
48% of funding to a community college district by October 25th.

Rule 13.562, Limitations on Spending, describes the restrictions
on how community college districts may expend state-appropri-
ated funds, in alignment with state statute (TEC, §130.003(c);
General Appropriations Act, 88th Leg. R.S., H.B. 1, art. 111-231,
ch. 1170, Rider 14). The Coordinating Board proposes this pro-
vision in response to requests from stakeholders for greater clar-
ification of permissible expenditures.

Rule 13.563, Shared Services Report, stipulates that smaller
community college districts receiving a Base Tier scale adjust-
ment must submit a report on their participation in shared ser-
vices, and describes the content of this shared report. This pro-
vision carries out a statutory requirement for small schools to
submit this report, codified in TEC, §130A.054(e).

Rule 13.564, Effective Date of Rules, states that the proposed
rules will take effect on September 1, 2024, which is the start of
the 2025 fiscal year. The Coordinating Board intends to supplant
current rules contained in subchapter P of this chapter with pro-
posed rules in subchapter S, phasing the former out by the end
of FY 2024 and the latter in by the start of FY 2025.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there may be fiscal implications for state or local governments
as a result of enforcing or administering the rules, as required to
continue administration of the public junior college finance sys-
tem established by H.B. 8, 88th Leg., R.S. (2023). Such ancillary
fiscal implications may include the need to collect and report ad-
ditional data in order to obtain additional outcome-based funding.

Fiscal implications of increased funding to institutions of higher
education are funded as part of the new public junior college
finance system in statute and the General Appropriations Act.
The rules do not impose additional costs of compliance beyond
those provided for in statute. There are no estimated reductions
in costs to the state and to local governments as a result of en-
forcing or administering the rule. There are no estimated losses
or increases in revenue to the state or to local governments as
a result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section is
in effect, the public benefit anticipated as a result of administer-
ing the section will be the continued refinement of implementing
H.B. 8, which established a modern and dynamic finance system
that ensures each public junior college has access to adequate
state appropriations and local resources to support the education
and training of the workforce. There are no anticipated economic
costs to persons who are required to comply with the sections as
proposed.

Government Growth Impact Statement

(1) the rules will create or a government program, as required by
House Bill 8;

(2) implementation of the rules will require the creation or elimi-
nation of employee positions, as required by House Bill 8;

(3) implementation of the rules may require an increase or de-
crease in future legislative appropriations to the agency, as pro-
vided in House Bill 8;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will affect this state's economy.

Comments on the proposal may be submitted to Emily
Cormier, Assistant Commissioner for Funding, P.O. Box 12788,
Austin, Texas 78711-2788, or via email at CCFinance@high-
ered.texas.gov. = Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
Section 130A.005, which provides the Coordinating Board with
the authority to adopt rules and take other actions consistent with
Texas Education Code, Chapter 61, Chapter 130, and Chapter
130A to implement Tex. H.B. 8, 88th Leg., R.S. (2023). In addi-
tion, Texas Education Code, Section 130.355, permits the Coor-
dinating Board to establish rules for funding workforce continuing
education.

The new sections affect Texas Education Code, Sections
28.0295, 61.003, 61.059, 130.003, 130.0031, 130.0034,
130.008, 130.085, 130.310, 130.352 and Chapter 130A.

$13.550.  Purpose.

The purpose of this subchapter is to implement the Community College
Finance Program authorized by Texas Education Code, Chapters 61,
130, and 130A.

§13.551.

The Coordinating Board adopts this subchapter pursuant to Texas Ed-
ucation Code, §130A.005, requiring the Coordinating Board to adopt
rules to implement the Community College Finance Program created
in Texas Education Code, Chapters 61, 130, and 130A.

$13.552.  Applicability.

Unless otherwise provided, the Coordinating Board shall apply the
rules in effect for the fiscal year in which the funding was delivered.
§13.553.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

Authority.
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(1) Academically Disadvantaged--A designation that ap-
plies to postsecondary students who have not met the college-readiness

(13) Credentialing examination--A licensure, certification,
or registration exam provided by a state or national agency or by an

standard in one or more Texas Success Initiative (TSI) assessments as

authorized professional organization.

provided by §4.57 of this title (relating to Texas Success Initiative As-
sessment College Readiness Standards), and who were not classified
as either waived or exempt pursuant to §4.54 of this title (relating to

Exemption).

(2) Adult Learner--A student aged 25 or older on Septem-
ber 1 of the fiscal year for which the applicable data are reported, in
accordance with Coordinating Board data reporting requirements.

(3) Advanced Technical Certificate (ATC)--A certificate
that has a specific associate or baccalaureate degree or junior level
standing in a baccalaureate degree program as a prerequisite for

(14) Dual Credit or Dual Enrollment Fundable Outcome-
-An outcome achieved when a student earns at least 15 SCH or the
equivalent of dual credit or dual enrollment courses, defined as follows:

(A) Courses that qualify as dual credit courses as de-
fined in §4.83(10) of this title (relating to Definitions); and:

(i) apply toward an academic or career and technical
education program requirement at the postsecondary level; or

(ii) are completed by a student who graduates with
a Texas First Diploma, as codified in chapter 21, subchapter D of this

admission. An ATC consists of at least 16 semester credit hours (SCH)

title (relating to Texas First early high school completion program).

and no more than 45 SCH and must be focused, clearly related to the
prerequisite degree, and justifiable to meet industry or external agency

requirements.

(4) Associate Degree--An academic associate degree as de-

(B) All dual credit courses taken by a student enrolled in
an approved Early College High School program, as provided by Texas
Education Code, §28.009, except a physical education course taken by
a high school student for high school physical education credit.

fined under Texas Education Code, §61.003(11), or an applied associate
degree as defined under Texas Education Code, §61.003(12)(B).

(5) Baccalaureate Degree--A degree program that includes

(15) Economically Disadvantaged--A designation that ap-
plies to postsecondary students who received the federal Pell Grant un-
der 20 U.S.C. §1070a.

any grouping of subject matter courses consisting of at least 120 SCH
which, when satisfactorily completed by a student, will entitle that stu-
dent to an undergraduate degree from a public junior college.

(6) Base Tier Funding--The amount of state and local fund-

(16) Equivalent of a Semester Credit Hour--A unit of mea-
surement for a continuing education course, determined as a ratio of
one continuing education unit to 10 contact hours of instruction, which
may be expressed as a decimal. 1.6 continuing education units of in-

ing determined by the Board for each public junior college that ensures

struction equals one semester credit hour of instruction. In a continuing

the college has access to a defined level of funding for instruction and

education course, not fewer than 16 contact hours are equivalent to one

operations.

(7) Base Year--The time period comprising the year of con-
tact hours used for calculating the contact hour funding to public junior

semester credit hour.

(17) Formula Funding--The funding allocated by the Coor-
dinating Board among all public junior colleges by applying provisions

colleges. The Base Year for a funded fiscal year consists of the reported

of the Texas Education Code, agency rule, and the General Appropri-

Summer I and IT academic term from the fiscal year two years prior to

ations Act to a sector-wide appropriation from the General Appropria-

the funded fiscal year; the Fall academic term one fiscal year prior to

tions Act.

the funded fiscal year; and the Spring academic term one fiscal year
prior to the funded fiscal year.

(8) Basic Allotment--A calculation of the dollar value per

(18) Full-Time Student Equivalent (FTSE)--A synthetic
measure of enrollment based on the number of instructional hours
delivered by an institution of higher education divided by the number

Weighted FTSE, based on appropriations made in that biennium's Gen-

of hours associated with full-time enrollment for the time period in

eral Appropriations Act.

(9) Census Date--The date upon which a college may re-
port a student in attendance for the purposes of formula funding, as

uestion.

(19) Fundable Credential--As defined in §13.556(b) of this
subchapter.

specified in the Coordinating Board Management (CBM) manual for
the year in which the funding is reported.

(10) Continuing Education Certificate--A  credential

(20) Fundable Outcome Weights--A multiplier applied to
eligible fundable outcomes to generate a Weighted Outcome Com-
pletion for use in determining the Performance Tier allocation. The

awarded for completion of a program of instruction that meets or

methodology for each Fundable Outcome Weight is defined in §13.557

exceeds 360 contact hours and earns continuing education units. The

of this subchapter (relating to Performance Tier: Fundable Outcome

certificate program is intended to prepare the student to qualify for

Weights).

employment; to qualify for employment advancement; or to bring
the student's knowledge or skills up to date in a particular field or
profession; and is listed in an institution's approved program inventory.

(11) Credential of Value Baseline--A credential earned by

(21) High-Demand Fields--A field in which an institution
awards a credential that provides a graduate with specific skills and
knowledge required for the graduate to be successful in a high-demand
occupation, based on the list of high-demand fields as defined in sub-

a student that would be expected to provide a positive return on in-

chapter T of this chapter (relating to Community College Finance Pro-

vestment. Credential of Value Baseline methodology is described in

gram: High-Demand Fields).

§13.556 of this subchapter (relating to Performance Tier: Fundable
Outcomes).

(12) Credential of Value Premium Fundable Outcome--A

(22) Institutional Credentials Leading to Licensure or Cer-
tification (ICLC)--A credential awarded by an institution upon a stu-
dent's completion of a course or series of courses that represent the

fundable outcome earned by an institution for a credential earned by a

achievement of identifiable skill proficiency and leading to licensure or

student that would be expected to provide a wage premium. Credential

certification. This definition includes a credential that meets the defi-

of Value Premium methodology is described in §13.556 of this sub-

nition of an Occupational Skills Award in all respects except that the

chapter.
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program may provide training for an occupation that is not included in

programs in accordance with Federal definitions, requirements of the

the Local Workforce Development Board's Target Occupations list.

institution's accreditor, and commonly accepted practices in higher ed-

(23) Level 1 Certificate--A certificate designed to provide
the necessary academic skills and the workforce skills, knowledge, and
abilities necessary to attain entry-level employment or progression to-

ucation.

(30) Structured Co-Enrollment Fundable Outcome--A stu-
dent who earns at least 15 semester credit hours at the junior college

ward a Level 2 Certificate or an Applied Associate Degree, with at least

district in a program structured through a binding written agreement

50% of course credits drawn from a single technical specialty. A Level

between a general academic teaching institution and a community col-

1 Certificate must be designed for a student to complete in one calendar

lege. Under such a program, students will be admitted to both insti-

year or less time and consists of at least 15 semester credit hours and

tutions and recognized as having matriculated to both institutions con-

no more than 42 semester credit hours.

(24) Level 2 Certificate--A certificate consisting of at least
30 semester credit hours and no more than 51 semester credit hours.
Students enrolled in Level 2 Certificates must demonstrate meeting col-
lege readiness standards set forth in §4.57 of this title and other eligi-

currently. The Structured Co-enrollment Fundable Outcome does not
include courses fundable under the Dual Credit or Dual Enrollment
Fundable Outcome.

(31) Third-Party Credential--A certificate as defined
in Texas Education Code, §61.003(12)(C), that is conferred by a

bility requirements determined by the institution.

(25) Local Share--The amount determined to be the insti-
tution's contribution of local funds to the Instruction and Operations
(I&0) amount for each public junior college. The amount consists of
estimated ad valorem maintenance and operations tax revenue and tu-
ition and fees revenue, as determined by the Board.

(26) Non-Formula Support Item--An amount appropriated
by line item in the General Appropriations Act to a single public junior
college or limited group of colleges for a specific, named purpose.

(27) Occupational Skills Award (OSA)--A sequence of

third-party provider. The third-party provider of the certificate de-
velops the instructional program content, develops assessments to
evaluate student mastery of the instructional content, and confers
the third-party credential. A third-party credential that meets the
requirements of §13.556 of this subchapter is fundable in accordance
with that section.

(32) Transfer Fundable Outcome--An institution earns
a fundable outcome in the Performance Tier under §13.555 of this
subchapter (relating to Performance Tier Funding) when a student
enrolls in a general academic teaching institution, as defined in Texas
Education Code, §61.003, after earning at least 15 semester credit

courses that meet the minimum standard for program length specified

hours from a single public junior college district as established under

by the Texas Workforce Commission for the federal Workforce Inno-

§13.556(e) of this subchapter . For the purpose of this definition,

vation and Opportunity Act (WIOA) program (9-14 SCH for credit

semester credit hours (SCH) shall refer to semester credit hours or the

courses or 144-359 contact hours for workforce continuing education

equivalent of semester credit hours.

courses). An OSA must possess the following characteristics:

(A) The content of the credential must be recommended

(33) Weighted Full-Time Student Equivalent (Weighted
FTSE or WFTSE)--A synthetic measure of enrollment equal to the

by an external workforce advisory committee, or the program must pro-

number of instructional hours delivered by an institution of higher

vide training for an occupation that is included on the Local Workforce

education divided by the number of hours associated with full-time

Development Board's Target Occupations list;

(B) In most cases, the credential should be composed
of Workforce Education Course Manual (WECM) courses only. How-
ever, non-stratified academic courses may be used if recommended by
the external committee and if appropriate for the content of the creden-

enrollment for the fiscal year two years prior to the one for which
formula funding is being calculated, where the hours delivered to
students with certain characteristics carry a value other than one.

(34) Weighted Outcomes Completion--A synthetic count
of completions of designated student success outcomes where out-

tial;

(C) The credential complies with the Single Course De-
livery guidelines for WECM courses; and

(D) The credential prepares students for employment in
accordance with guidelines established for the Workforce Innovation
and Opportunity Act.

(28) Opportunity High School Diploma Fundable Out-
come--An alternative means by which adult students enrolled in a
workforce program at a public junior college may earn a high school
diploma at a college through concurrent enrollment in a compe-
tency-based program, as codified in Texas Education Code, chapter
130, subchapter O, and Texas Administrative Code, Title 19, Part 1,

Chapter 12.

(29) Semester Credit Hour (SCH)--A unit of measure of in-
struction, represented in intended learning outcomes and verified by ev-
idence of student achievement, that reasonably approximates one hour
of classroom instruction or direct faculty instruction and a minimum
of two hours out of class student work for each week over a 15-week
period in a semester system or the equivalent amount of work over a

comes achieved by students with certain characteristics carry a value
other than one. The synthetic count may also represent a calculation,
such as an average or maximizing function, other than a simple sum.

§13.554.  Base Tier Allotment.

(a) Coordinating Board staff will calculate Base Tier funding
for each public junior college district (district) as the greater of the
Instruction and Operations (1&0) amount minus Local Share and zero.

(b) A district's I&0O amount is the sum of the number of
Weighted Full-Time Student Equivalents (Weighted FTSE) enrolled
at the district multiplied by the Basic Allotment amount calculated
by the Commissioner of Higher Education as provided in subsection
(c) of this section and the district's total Contact Hour Funding as
determined by the Coordinating Board.

(1) Weighted FTSE for each district is the sum of the dis-
trict's full-time student equivalents weighted for the student character-
istics under subparagraph (B) of this paragraph and the scale adjust-
ment as provided in Texas Education Code, §130A.054.

(A) For purposes of determining annual Weighted
FTSE as a component of formula funding for the fiscal year under this

different amount of time. An institution is responsible for determin-

section, a district's full-time student equivalents (FTSE) is equal to the

ing the appropriate number of semester credit hours awarded for its

sum of:
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(i) _the total semester credit hours in which for-credit
students were enrolled at the district as of the census dates of all aca-

(A) the district's FTSE two fiscal years prior as defined
in_subsection (b)(1)(A) of this section, except for semester credit

demic semesters or other academic terms that were reported for the

hours derived from students enrolled in dual credit or dual enrollment

fiscal year two years prior, divided by 30; and

(ii) _the total contact hours in which continuing edu-
cation students were enrolled at the district as of the census dates of all
academic semesters or other academic terms that were reported for the
fiscal year two years prior, divided by 900.

(B) The Coordinating Board shall apply a weight to the
calculation of Weighted FTSE as follows:

(i) if a student is classified as economically disad-

courses, multiplied by a rate calculated by the Commissioner of Higher
Education, which is the enrollment-weighted statewide average of
tuition and fees charges to full-time equivalent students residing within
the district of the public junior college they attend, as reported by the
public junior colleges in the Integrated Fiscal Reporting System for
the fiscal year two fiscal years prior; and

(B) the total semester credit hours of dual credit courses
in which students were enrolled as of the census dates of all academic
semesters or other academic terms that were reported in the fiscal year

vantaged during the fiscal year two years prior, FTSE generated by that

two years prior, multiplied by the Financial Aid for Swift Transfer

student shall have an additional value of 25%;

(i) _if a student is classified as academically disad-
vantaged during the fiscal year two years prior, FTSE generated by that
student shall have an additional value of 25%; and

(iii) _if a student is classified as an adult learner on
September 1 of the fiscal year two years prior, FTSE generated by that
student shall have an additional value of 50%.

(C) The Coordinating Board calculates a district's scale

(FAST) tuition rate as codified in §13.504 of this chapter (relating to
Financial Aid for Swift Transfer (FAST) Tuition Rate) in the fiscal year
two years prior. For fiscal year 2023, the FAST tuition rate is equal to
the rate for fiscal year 2024.

§13.555.  Performance Tier Funding.

(a) Each public junior college district shall receive Perfor-
mance Tier funding under Texas Education Code, chapter 130A,
subchapter C. A district increases its Performance Tier funding amount
by producing Fundable Outcomes, with Fundable Outcomes achieved

adjustment weight as the greater of the difference between 5,000 and
the number of FTSE as defined in subparagraph (A) of this paragraph

in certain categories eligible for an additional multiplier (Fundable

multiplied by .40, and zero.

(2) For the purpose of calculating formula funding amounts
for the fiscal year, Coordinating Board staff will calculate Contact Hour
Funding for a public junior college district by first multiplying the num-
ber of reported certified fundable contact hours generated by the district
in each discipline during the Base Year of the fiscal year by the aver-
age cost of delivery per contact hour for each discipline respectively
as described in the Report of Fundable Operating Expenses in accor-
dance with §13.524(c) of this chapter (relating to Required Reporting)

Outcome Weights), as calculated by the Coordinating Board. A Fund-
able Outcome multiplied by the Fundable Outcome Weight constitutes
a Weighted Outcome Completion. A district's Performance Tier fund-
ing amount equals the total of each Weighted Outcome Completion
multiplied by the funding rates for that completion, as identified in this
subchapter. Funding rates include an additional weight for fundable
credentials delivered in a high-demand field.

(b) Fundable Outcomes. Section 13.556 of this subchapter (re-
lating to Performance Tier: Fundable Outcomes) defines each Fund-
able Outcome type, including the methodology used to calculate each

and summing across all disciplines. Contact hours attributable to stu-
dents enrolled in a junior-level or senior-level course are weighed in
the same manner as a lower division course in a corresponding field.
That sum will then be multiplied by a rate calculated by the Commis-
sioner of Higher Education as provided in subsection (c) of this section
in accordance with the General Appropriations Act to calculate the dis-
trict's Contact Hour Funding.

(c) For purposes of determining the rate to be used for the Ba-
sic Allotment and the rate to be used for calculating districts' Contact
Hour Funding, the Commissioner shall calculate the rates necessary to
maintain an equal split between Contact Hour Funding and Basic Al-
lotment Funding for the fiscal year.

(d) For the purpose of calculating formula funding amounts for
the fiscal year, the Local Share for each public junior college district

equals the sum of:

(1) the estimated amount of revenue that would have been
generated by the district if it had assessed a $0.05 maintenance and
operations ad valorem tax on each $100 of taxable property value in
its taxing district, as reported under §13.524 of this chapter, which the
Coordinating Board will calculate as the district's current tax collection
for fiscal year two years prior multiplied by the ratio of the maintenance
and operations tax rate to the total tax rate, divided by the product of
the maintenance and operations tax rate and 100 and multiplied by five;
and

(2) the amount of tuition and fee revenue calculated as the

sum of:

outcome.

(¢) Fundable Outcome Weight. Section 13.557 of this sub-
chapter (relating to Performance Tier: Fundable Outcome Weights)
and subchapter T of this chapter (relating to Community College Fi-
nance Program: High-Demand Fields) define each Fundable Outcome
Weight type, including the methodology used to calculate each out-
come. Fundable Outcome Weights consist of the following categories:

(1) Fundable Outcomes achieved by economically disad-
vantaged students;

(2) Fundable Outcomes achieved by academically disad-
vantaged students; and

(3) Fundable Outcomes achieved by adult learners.

§13.556.  Performance Tier: Fundable Outcomes.

(a) This section contains definitions of Fundable Outcomes el-
igible for receiving funding through the Performance Tier. An institu-
tion's Performance Tier funding will consist of the count of Fundable
Outcomes, multiplied by weights identified in §13.557 of this subchap-
ter (relating to Performance Tier: Fundable Outcome Weights) as ap-
plicable, multiplied by the monetary rates identified in this subchapter.
Fundable Outcomes consist of the following categories:

(1) Fundable Credentials;
(2) Credential of Value Premium;
(3) Dual Credit Fundable Outcomes;

(4) Transfer Fundable Outcomes;

(5) Structured Co-Enrollment Fundable Outcomes; and
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(6) Opportunity High School Diploma Fundable Out-

comes.
(b) Fundable Credentials.

(1) A fundable credential is defined as any of the follow-
ing, except that, for a credential under subparagraphs (B), (C), or (D) of
this paragraph, if more than one credential that the institution awarded
to a student includes the same contact hours, the institution may only
submit one credential for funding under subparagraphs (B), (C), or (D)
of this paragraph. Fundable credential excludes a degree or certificate

(v) _The student earned the third-party credential on
or after September 1, 2024.

(2) Credential of Value Baseline. Credentials identified in
subparagraph (b)(1)(A) of this subsection must meet the Credential of
Value Baseline criteria for eligibility as a Fundable Outcome. This
baseline is met when a credential earned by a student would be expected
to provide a positive return on investment within a period of ten years.

(A) A program demonstrates a positive return on invest-
ment when the majority of students completing the credential are ex-

awarded to a non-resident student enrolled in a distance education pro-

pected to accrue earnings greater than the cumulative median earnings

gram as defined in §2.202(4) of this title (relating to Definitions) for a

of Texas high school graduates who do not hold additional credentials,

student who is located out-of-state.

(A) Any of the following credentials awarded by an in-
stitution that meets the criteria of a credential of value as defined in
paragraph (2) of this subsection using the data for the year in which

plus recouping the net cost of attendance within ten years after earning
the credential.

(B) This calculation of return on investment shall in-
clude students' opportunity cost, calculated as the difference between

the credential is reported that is otherwise eligible for funding, and the

median earnings for Texas high school graduates and estimated median

institution reported and certified to the Coordinating Board:

(i) An associate degree;

(ii) A baccalaureate degree;
(iii) A Level 1 or Level 2 Certificate;
(iv) An Advanced Technical Certificate; and

(v) A Continuing Education Certificate.

(B) An Occupational Skills Award awarded by an in-

earnings for students while enrolled:

(i) Four years for baccalaureate degree holders;

(i) Two years for associate degree holders; or

(iii)  One year for holders of a Level 1 certificate,
Level 2 certificate, Advanced Technical Certificate, or Continuing Ed-
ucation Certificate.

(C) The Coordinating Board shall calculate the ex-
pected return on investment for each program based on the most

stitution that the institution reported and certified to the Coordinating

current data available to the agency for the funding year for each

Board;

(C) An Institutional Credential Leading to Licensure or
Certification (ICLC) not included in subparagraph (B) of this paragraph

program or a comparable program.

(D) In applying the methodology under this section to a
program offering a credential in an emerging or essential high-demand

and that the institution reported and certified to the Coordinating Board,

field pursuant to §13.595(a) and (b) of this chapter (relating to Emerg-

that meets one of the following criteria:

(i) The credential includes no fewer than 144 contact
hours or nine (9) semester credit hours; or

(i) _The credential is awarded in a high demand field,
as defined in Coordinating Board rule, and includes no fewer than 80
contact hours or five (5) semester credit hours; or

(D) A Third-Party Credential that meets the following
requirements:

(i) _The third-party credential is listed in the Ameri-
can Council on Education's ACE National Guide with recommended
semester credit hours;

(i)  The third-party credential program content is ei-
ther embedded in a course, embedded in a program, or is a stand-alone

program;

(iii)  The third-party credential is conferred for suc-
cessful completion of the third-party instructional program in which a
student is enrolled;

(iv) The third-party credential is included on the
workforce education, continuing education, or academic transcript
from the college; and

(1) _The third-party credential includes no fewer
than the equivalent of nine (9) semester credit hours or 144 contact
hours; or

(I) The third-party credential is awarded in
a high-demand field. as defined in Coordinating Board rule, and
includes no fewer than the equivalent of five (5) semester credit hours
or 80 contact hours; and

ing and Essential Fields), the Commissioner of Higher Education shall
utilize recent, relevant data, including:

(i) employer certifications  provided  under

§13.595(b);

(ii) _information on program design, including at
minimum the cost and length of the program; and

(iii) any other information necessary for the Coordi-
nating Board to apply the methodology under this section to the pro-
gram proposed in an emerging or essential high-demand field.

(c) Credential of Value Premium. An institution earns a Cre-
dential of Value Premium for each student who completes a Fundable
Credential under subsection (b) of this section as follows:

(1) The student completes the credential of value on or be-
fore the target year for completion that, for the majority of students who
complete comparable programs, would enable the student to achieve a
positive return on investment within the timeframe specified for the
program as described in paragraph (2) of this subsection.

(2) For each program, the Coordinating Board shall calcu-
late the year in which the majority of comparable programs would be
projected to have the majority of their students achieve a positive re-
turn on investment.

(3) Each year, the Coordinating Board shall publish a list
of the target years for completion for each program.

(d) Dual Credit Fundable Outcome. An institution achieves
a Dual Credit Fundable Outcome when a student has earned a mini-
mum number of eligible dual credit semester credit hours, as defined
in §13.553(14) of this subchapter (relating to Definitions).
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(e) Transfer Fundable Outcome.

(1) An institution earns a transfer fundable outcome when
a student enrolls in a general academic teaching institution (GAI), as
defined in Texas Education Code, §61.003(3), after earning at least 15
semester credit hours (SCH) from a single public junior college district,
subject to the following:

(A) The student is enrolled at the GAI for the first time
in the fiscal year for which the public junior college is eligible for a
performance tier allocation, as established in this subchapter;

(B) The student earned a minimum of 15 SCHs from the
public junior community college district seeking the transfer fundable
outcome during the period including the fiscal year in which they enroll
at the GAI and the four fiscal years prior; and

(C) The attainment of the 15 SCHs satisfies the follow-
ing restrictions:

(i) The transfer fundable outcome shall exclude the

Outcomes) to generate a Weighted Outcome Completion. A Fundable
Outcome that does not qualify for one of the following Fundable
Outcome Weight categories receives a weight of 1. The Coordinating
Board will apply the following weights to Fundable Outcomes to the
extent permitted by data availability. Fundable Outcome Weights
consist of the following categories:

(1) Outcomes achieved by economically disadvantaged
students;

(2) Outcomes achieved by academically disadvantaged
students; and

(3) Outcomes achieved by adult learners.

(b) Economically Disadvantaged Students.

(1) An institution will receive an additional weight of 25%
for fundable credentials, transfer fundable outcomes, and structured
co-enrollment fundable outcomes as referenced in §13.556 of this sub-
chapter achieved by an economically disadvantaged student, as defined

15 SCHs that previously counted toward attainment of a dual credit

in §13.553(15) of this subchapter (relating to Definitions).

fundable outcome for the student under subsection (d) of this section.

(ii) The transfer fundable outcome may include any

(2) For purposes of calculating economically disadvan-
taged for the Transfer Fundable Outcome and Fundable Credentials,

SCHs earned by the student not previously counted toward a dual credit

the student must be classified as economically disadvantaged at any

fundable outcome under subsection (d) of this section.

(2) Only one institution may earn a transfer fundable out-
come for any individual student. An institution may earn the transfer
fundable outcome only once per student. The Coordinating Board shall
award the transfer fundable outcome in accordance with this subsec-

point during the fiscal year in which the outcome was achieved or
the four fiscal years prior at the institution in which the outcome was
achieved.

(3) For purposes of calculating economically disadvan-
taged for Structured Co-Enrollment Fundable Outcome, the student

tion.

(A) If a student has earned 15 SCH at more than one
institution prior to transfer to any GAI, the Coordinating Board shall
award the transfer fundable outcome to the last public junior college
at which the student earned the 15 SCH eligible for funding under this
section.

(B) If the student earned the 15 SCH at more than one

must be classified as economically disadvantaged in the initial semester
of enrollment in the Structured Co-Enrollment Program at either the
community college or general academic institution.

(c) Academically Disadvantaged Students.

(1) An institution will receive an additional weight of 25%
for any fundable credentials, transfer fundable outcomes, and struc-
tured co-enrollment fundable outcomes in §13.556 of this subchap-

institution during the same academic term, the Coordinating Board

ter achieved by an academically disadvantaged student, as defined in

shall award the transfer fundable outcome to the public junior college:

§13.553(1) of this subchapter.

(i) from which the student earned the greater number
of the SCH that count toward the transfer fundable outcome during the

(2) For purposes of calculating academically disadvan-
taged for Transfer Fundable Outcome and Fundable Credentials, the

academic term in which they earned the 15 SCH; or

(ii) _if the student earned an equal number of SCH
that count toward the transfer fundable outcome in the academic term in
which the student earned the 15 SCH, to the institution from which the
student earned a greater number of SCH that count toward the transfer

student must be classified as academically disadvantaged at any point
during the fiscal year in which the outcome was achieved or the four
fiscal years prior at the institution in which the outcome was achieved.

(3) For purposes of calculating academically disadvan-
taged for Structured Co-Enrollment Fundable Outcome, the student

fundable outcome in total.

(f)  Structured Co-Enrollment Fundable Outcome. An institu-
tion achieves a Structured Co-Enrollment Fundable Outcome when a
student has earned a minimum number of eligible semester credit hours
in a structured co-enrollment program, as defined in §13.553(30) of this

subchapter.
(g) Opportunity High School Diploma Fundable Outcome. An

must be classified as academically disadvantaged in the initial semester
of enrollment in the Structured Co-Enrollment Program at the institu-
tion in which the outcome was achieved.

(d) Adult Learners.

(1) An institution will receive an additional weight of
50% for a fundable credentials, transfer fundable outcomes, and
structured co-enrollment fundable outcomes in §13.556 of this sub-

institution achieves an Opportunity High School Diploma Fundable

chapter achieved by an adult learner, as defined in §13.553(2) of this

Outcome when a student has completed the program and attained the

subchapter.

credential, as defined in §13.553(28) of this subchapter. A student must
earn the Opportunity High School Diploma on or after September 1,
2024 to qualify as a Fundable Outcome.

§13.557.  Performance Tier: Fundable Outcome Weights.

(a) This section contains definitions of Fundable Outcome
Weights that are applied to the Fundable Outcomes specified in
§13.556 of this subchapter (relating to Performance Tier: Fundable

(2) For purposes of calculating an Adult Learner for a
transfer fundable outcome, the student must be 25 years of age or older
in the earliest fiscal year in which they were enrolled at the public
junior college during the two fiscal years prior to first enrollment in a
general academic institution.

(3) Forpurposes of calculating an Adult Learner for a fund-
able credential, the student's eligibility will be determined as follows:
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(A) Forastudent who completes an Occupational Skills
Award, Institutional Credential leading to Licensure or Certification,

(b) Formula Funding Amounts: Fall. For the purpose of dis-
tributing state appropriations to a public junior college district in a fiscal

Third Party Credential, Level I Certificate, Level II Certificate, Con-

year, the Coordinating Board shall distribute to each district by October

tinuing Education Certificate, or Advanced Technical Certificate, as

15th one-half of the formula funding amount it determines the district

defined in §13.556(b) of this subchapter, 25 years of age or older on

may be entitled to receive in a fiscal year based on the total forecasted

September 1 of the fiscal year in which the credential was earned;

(B) For a student who completes an associate degree as
defined in §13.556(b) of this subchapter, 25 years of age or older on

by the Coordinating Board.

(¢) Formula Funding Amounts: Spring. For the purpose of
distributing state appropriations to a public junior college district in a

September 1 of the earliest fiscal year in which the student was enrolled

fiscal year, the Coordinating Board shall distribute to each district by

during the period including the year in which the credential was earned

February 15th one-quarter of the formula funding amount it determines

and the prior fiscal year; and

(C) For a student who completes a bachelor's degree as
defined in §13.556(b) of this subchapter, 25 years of age or older on
September 1 of the earliest fiscal year in which the student was enrolled
during the period including the year in which the credential was earned
and the three fiscal years prior.

(4) For purposes of calculating an Adult Learner for Struc-
tured Co-Enrollment Fundable Outcome, the student must be classified
as an Adult Learner in the initial semester of enrollment in the Struc-
tured Co-Enrollment Program at the institution in which the outcome
was achieved.

(e) Applicability of Weights. For purposes of transitioning

the district may be entitled to receive in a fiscal year based on the total
forecasted by the Coordinating Board, pursuant to the provisions of
the General Appropriations Act, Texas Education Code, and all other
pertinent statutes and rules.

(d) Formula Funding Amounts: Summer. For the purpose of
distributing state appropriations to a public junior college district in a
fiscal year, the Coordinating Board shall distribute to each district by
June 15th, one-quarter of the formula funding amount it determines
the college may be entitled to receive in a fiscal year based on the total
forecasted by the Coordinating Board, pursuant to the provisions of the
General Appropriations Act, Texas Education Code, and all other per-
tinent statutes and rules, and in odd-numbered years shall distribute the
formula funding amount likewise determined as soon as is practicable

to the new formula model, an institution will receive fundable out-

after June 15 in accordance with the appropriations process.

come weights for Occupational Skills Awards, Institutional Creden-
tials Leading to Licensure or Certification, and Third-Party Creden-
tials achieved by economically disadvantaged students, academically
disadvantaged students, or adult learners beginning with these awards
reported in Fiscal Year 2025. This subsection expires on August 31,
2026.

$§13.558.  Performance Tier: High-Demand Fields.

An institution will receive an additional weight, as calculated by an
increased funding rate for awarding a Fundable Credential described
in §13.556 of this subchapter (relating to Performance Tier: Fund-
able Outcomes) for credentials delivered in disciplines designated as
a High-Demand Field, as described in subchapter T of this chapter (re-
lating to Community College Finance Program: High-Demand Fields).

§13.560. Formula Transition Funding.

In FY 2025, for purposes of transitioning to the new formula model, if
the sum of a public junior college district's Base and Performance Tier
funding as calculated in §13.554 and §13.555 of this subchapter (re-
lating to Base Tier Allotment and Performance Tier Funding, respec-
tively) would result in the district receiving less in General Revenue
formula funding than the district received through the sum of appropri-
ations made in the core operations strategy, student success strategy,
contact hour funding strategy, and, if applicable, the need-based sup-
plement and bachelor of applied technology strategies, as provided for
FY 2023 in the 2022-23 General Appropriations Act, then the Coordi-
nating Board will add transitional funding in the amount of the differ-
ence to the district's formula funding for FY 2025. This rule expires on
August 31, 2025.

§13.561.

(a) Non-Formula Support Items. For the purpose of distribut-
ing state appropriations to a public junior college district in a fiscal
year, the Coordinating Board shall distribute the full amounts of all
fiscal year non-formula support items to the district to which they are
appropriated in accordance with the provisions of the General Appro-

Payment Schedule.

(e) The Coordinating Board may modify any installment under
this schedule as necessary to provide an institution with the amounts to
which the institution is entitled under Texas Education Code, chapters
130 and 130A, the General Appropriations Act, or chapter 13 of this
title.

$§13.562.  Limitations on Spending.

(a) Texas Education Code Section 130.003(c) establishes that
state funds provided under Texas Education Code Chapter 130 and
130A may be used exclusively for the purpose of paying salaries of
the instructional and administrative forces, purchase of supplies and
materials for instructional purposes, and paying the cost of audits.

(b) The General Appropriations Act limits funding for instruc-
tional and administrative forces as follows:

(1) Formula funding, including base tier, performance tier,
and formula transition funds, may be used for the following elements
of cost: instruction, academic support, student services, institutional
support, organized activities, and staff benefits associated with salaries
paid from general revenue.

(2) Non-formula support item funds may be expended for
salaries, wages, travel, capital outlay and other necessary operating ex-
penses, in addition to the elements of cost listed under paragraph (b)(1)
of this section.

(3) Formula and non-formula support item funding may
not be used for the operation of intercollegiate athletics.

(c) The elements of cost in subsection (b) of this section are
defined in the Coordinating Board's Budget Requirements and Annual
Financial Reporting Requirements for Texas Public Community Col-
leges, also known as the AFR Manual, as published under §13.524 of
this chapter (relating to Required Reporting).

(d) Institutions may expend funds as otherwise permitted by
statute.

priations Act in effect for the biennium by September 25th of the fiscal
year. The Coordinating Board shall recover any overallocation or ad-
just any installment required to comply with state law or chapter 13 of
this title (relating to Financial Planning).

§13.563.  Shared Services Report.

(a) This rule applies to each public junior college district of
fewer than 5,000 full-time equivalent students which receives a scale
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adjustment under §13.554(b)(1)(C) of this subchapter (relating to Base
Tier Allotment).

(b) Public junior colleges subject to this rule must submit a re-
port on their participation in shared services to the Coordinating Board
by November 1st of each even numbered year.

(¢) The report will include information for each fiscal year in
the previous two fiscal years in which a college received a scale adjust-
ment.

§13.564. Effective Date of Rules.
This subchapter takes effect September 1, 2024.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400123

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

SUBCHAPTER T. COMMUNITY COLLEGE
FINANCE PROGRAM: HIGH-DEMAND FIELDS
19 TAC §§13.590 - 13.597

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 13, Subchapter T, §§13.590 - 13.597,
concerning the designation of academic fields as High-Demand
Fields in which credentials awarded by public junior colleges are
eligible for additional funding under the community college fi-
nance system established by H.B. 8 (88R). Specifically, this new
section will establish a transparent methodology and process for
creating and updating the list of academic fields in which creden-
tials are eligible for additional funding.

Rule 13.590, Authority and Purpose, establishes the authority for
the subchapter as Texas Education Code §130A.101(c)(1) and
describes its purpose.

Rule 13.591, Definitions, defines key terms used in the subchap-
ter.

Rule 13.592, Regions, assigns public junior colleges to regions.
Regional assignments allow the list of High-Demand Fields for
each college to reflect economic conditions specific to its re-
gion. The assignments align with the regional configuration de-
veloped by the Texas Comptroller of Public Accounts, which cre-
ates regions by grouping the Workforce Development Areas es-
tablished by the Texas Workforce Commission into areas that
maintain economic continuity and whose size and standardiza-
tion in data resources facilitates meaningful, reproducible anal-
ysis.

Rule 13.593, Regional High-Demand Fields Lists, establishes
that the Coordinating Board will create separate lists of High-
Demand Fields for each region consisting of statewide, region-
specific, and Emerging and Essential Fields. This combination
reflects the need for education and training to align with the broad

economic trends of the state while also taking regional variation
into account. The inclusion of Emerging and Essential Fields
addresses the potential for the unmet demand in certain fields to
be emerging too quickly to yet appear in economic projections
or, in the case of Essential Fields, to be especially detrimental
to the safety or sustainability of communities (see Rule 13.595
relating to Emerging and Essential Fields).

Rule 13.594, Methodology, describes the methodology that the
Coordinating Board will apply to calculate the statewide and re-
gion-specific High-Demand Fields in order to create each re-
gion's high-demand fields list. It relies on ten-year employment
projections derived from the United States Bureau of Labor Sta-
tistics and published by the Texas Workforce Commission, en-
suring that the process uses thoroughly vetted, publicly avail-
able data based on enduring trends. It excludes from the analy-
sis occupations that do not typically match the types of creden-
tials that community colleges confer while allowing such occu-
pations to be added again given appropriate evidence, ensur-
ing that the occupations under consideration match the purpose
of incentivizing market-aligned programs at community colleges.
It groups both occupations and academic fields into sub-divi-
sions to capture a broader variety of occupations and avoid the
possibility that substantively equivalent occupations or academic
fields may be inappropriately excluded by slight differences at
the most specific level of coding. It creates regional lists of
High-Demand Fields based on ten statewide high-demand oc-
cupations and five regional high-demand occupations to reflect
the broad similarity of workforce needs throughout the state while
incorporating regional variation. It identifies a crosswalk jointly
developed by the Bureau of Labor Statistics and National Cen-
ter for Education Statistics as the means of linking occupations
to academic fields, since this source is publicly available, thor-
oughly vetted, stable over time, and periodically updated.

Rule 13.595, Emerging and Essential Fields, creates a process
for adding fields not identified as High-Demand Fields based on
the methodology. It creates a petition process under which com-
munity colleges, or a consortium of community colleges, may
request the addition of fields, such that colleges have a clear
process to address any discrepancies between the results pro-
duced by the methodology and other understandings of regional
labor force trends. The approval process consists of a review by
the Commissioner of Higher Education in consultation with the
Texas Workforce Commission, ensuring a broad review by agen-
cies with different data resources and tools. If the Commissioner
approves the petition, the Commissioner will recommend the ad-
dition to the Office of the Governor and Legislative Budget Board,
who must jointly approve it for the Coordinating Board to add it
as a High-Demand Field. The Office of the Governor and Leg-
islative Budget Board may also jointly originate a request to add
High-Demand Fields. Creating a method of approval of Emerg-
ing and Essential Fields by the Office of the Governor and Leg-
islative Budget Board ensures a broad perspective on the needs
and priorities of the state.

Rule 13.596, Emerging and Essential Fields: Criteria, estab-
lishes the criteria a field must meet for inclusion as an Emerg-
ing and Essential Field, which creates the necessary basis for
evaluating the strength of institutions' petitions. One means of
meeting the criteria is for the field to prepare students for an oc-
cupation already identified by the board of at least one Work-
force Development Area (WDA) in the college's region as a Tar-
geted Occupation. WDA boards identify Target Occupations us-
ing a thorough review process that incorporates rigorous data
analysis and local sources of information, like employer input,

49 TexReg 364 January 26, 2024 Texas Register



not available to the Coordinating Board at scale. This provi-
sion also creates valuable policy alignment; WDA boards con-
firm that qualified training providers exist locally for all Target
Occupations, and programs that prepare individuals for Target
Occupations may qualify for workforce development funding. If
a field does not correspond to a Target Occupation, it may qual-
ify as an Emerging and Essential Fields if it corresponds with a
chronically understaffed occupation essential to an industry that
is growing or poised to grow in the region or one that provides
critical services, like healthcare, education, law enforcement, or
infrastructure. This provides an alternative means of identifying
occupations whose imminent high demand is not yet reflected in
data or for which labor shortages threaten the safety and sus-
tainability of communities and thereby includes a broader range
of reasons a community might have demand for an occupation.

Rule 13.597, Effective Dates: High-Demand Fields, establishes
that the Coordinating Board will adopt High-Demand Fields on
a biennial basis, which aligns with both the state appropriations
cycle and the frequency with which the Bureau of Labor Statis-
tics and Texas Workforce Commission generally update the em-
ployment projections data used in the methodology. Itincludes a
further provision that a field identified for removal from a regional
High-Demand Fields list will be funded as a high-demand field
for the following biennium. This provides community colleges
with added stability and predictability, empowering them to more
confidently align their program offerings and investments with
the high-demand fields.

Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. There
are no estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule.
There are or are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Emily Cormier, Assistant Commissioner for Funding, has also
determined that for each year of the first five years the section
is in effect, the public benefit anticipated as a result of adminis-
tering the section will be establishing a flexible and transparent
methodology for determining High-Demand Fields, incentivizing
institutions to produce credentials responsive to the workforce
needs of the state. There are no anticipated economic costs to
persons who are required to comply with the sections as pro-
posed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Emily
Cormier, Assistant Commissioner for Funding, P.O. Box 12788,
Austin, Texas 78711-2788, or via email at CCFinance@high-
ered.texas.gov. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The new section is proposed under Texas Education Code, Sec-
tion 130A.005, which provides the Coordinating Board with the
authority to adopt rules to implement the community college fi-
nance system established under Texas Education Code, Chap-
ter 130A.

The proposed new section affects Texas Education Code, Sec-
tion 130A.101.

$§13.590.  Authority and Purpose.

(a) Texas Education Code, §130A.101(c)(1), provides for pub-
lic junior colleges to earn an additional funding weight for a creden-
tial conferred in a high-demand occupation as part of performance tier
funding.

(b) The purpose of this subchapter is to identify a credential el-
igible for an additional funding weight. To be eligible for an additional
weight a credential must be eligible for performance tier funding under
§13.555 of this subchapter (relating to Performance Tier Funding), and
a public junior college must confer the credential in a field specified in
this subchapter, as defined by the discipline's federal Classification of
Instructional Program (CIP) Code.

§13.591.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) High-Demand Field--Academic discipline in which an
institution awards a credential that provides a graduate with specific
skills and knowledge required for the graduate to be successful in a
high-demand occupation, based on the list of high-demand occupations
as defined in this subchapter. Fields shall be derived from the CIP SOC
Crosswalk most recently published by the Bureau of Labor Statistics
and the National Center for Education Statistics, or, at the Commis-
sioner of Higher Education's discretion, the crosswalk most recently
published with a reasonable allowance of time for analysis and review.

(2) High-Demand Occupation--An occupation identified
as such by the Commissioner of Higher Education in consultation
with the Texas Workforce Commission based on exceptionally high
projected growth or status as an Emerging or Essential Field and
other eligibility criteria under this subchapter. A credential awarded
in a high-demand field included in the list approved for an additional
funding weight under this subchapter correspond to one or more
high-demand occupations.

(3) Region--An economic region of this state as defined by
the Texas Comptroller of Public Accounts.

§13.592.  Regions.

The Coordinating Board shall use the following regional list for the
purpose of generating the list of high-demand fields for each institution
under this subchapter.

(1) Alamo Region:
(A) Alamo Colleges District
(B) Victoria College
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(2) Capital Region: Austin Community College

(3) Central Texas Region:
(A) Blinn College District
(B) Central Texas College
(C) Hill College
(D) McLennan Community College
(E) Temple College
(4) Gulf Coast Region:

(A) Alvin Community College

(B) Brazosport College
(C) College of the Mainland
(D) Galveston College

(E) Houston Community College

(F) Lee College
(G) Lone Star College System

(H) San Jacinto College District

(I) Wharton County Junior College
(5) High Plains Region:

(A) Amarillo College

(B) Clarendon College

(C) Frank Phillips College

(D) South Plains College

(6) Metroplex Region:

(A) Collin County Community College District
(B) Dallas College
(C) Grayson College
(D) Navarro College
(E) North Central Texas College
(F) Tarrant County College District
(G) Weatherford College
(7) Northwest Region:
(A) Cisco College
(B) Ranger College
(C) Vernon College
(D) Western Texas College

(8) Southeast Region: Angelina College
(9) South Texas Region:

(A) Coastal Bend College

(B) Del Mar College

(C) Laredo College

(D) South Texas College

(E) Southwest Texas Junior College

(F) Texas Southmost College

(10) Upper East Region:
(A) Kilgore College
(B) Northeast Texas Community College
(C) Panola College
(D) Paris Junior College
(E) Texarkana College
(F) Trinity Valley Community College

(G) Tyler Junior College

(11) Upper Rio Grande Region: El Paso Community Col-

lege
(12)  West Texas Region:

(A) Howard College District
(B) Midland College
(C) Odessa College

§13.593.  Regional High-Demand Fields Lists.

(a) For each region, the Commissioner of Higher Education
shall approve a list of high-demand fields eligible for an additional
funding weight in the performance tier.

(b) Each Regional High-Demand Fields List shall include a list
of statewide high-demand fields and a list of region-specific high-de-
mand fields approved by the Commissioner of Higher Education and
may include a further list of Emerging and Essential Fields added pur-
suant to §13.595 of this subchapter (relating to Emerging and Essential

Fields).

(¢) Each regional high-demand fields list shall be limited to the
fields associated with the high-demand occupations identified pursuant
to §13.594 of this subchapter (relating to Methodology) and five occu-
pations added pursuant to §13.595.

(d) Each public junior college shall earn the additional funding
weight when it confers a fundable credential in a field that appears on
the list of high-demand fields for its assigned region.

§13.594 Methodology.

The Coordinating Board shall apply the following methodology to gen-
erate region-specific lists of Regional High-Demand Fields to be ap-
proved by the Commissioner of Higher Education:

(1) In consultation with the Texas Workforce Commission,
the Coordinating Board shall examine projections of the number of per-
sons expected to be employed in the state of Texas and in each region
for each occupation.

(A) These projections shall consider the ten-year em-
ployment projections most recently published by the Texas Workforce
Commission; data from the United States Bureau of Labor Statistics
(BLS); and other relevant data regarding projected regional and state
workforce needs.

(B) Inits examination of workforce projections, the Co-
ordinating Board shall exclude from the analysis all occupations identi-
fied by the BLS as typically requiring, at the entry level, no high school
diploma or equivalent, a high school diploma or equivalent, a bache-
lor's degree, or any level of graduate education, except as provided in

subsection (b).
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(2) The Coordinating Board may include an occupation
identified by the BLS as typically requiring a high school diploma or

(3) A petition under this section shall specify whether the
petitioner requests that the field be added based on:

equivalent or a bachelor's degree if it meets the following criteria:

(A) The BLS identifies the occupation as typically re-

(A) the adequate preparation of graduates in that field
for an occupation currently listed as a high-demand occupation under

quiring a high school diploma or equivalent, the Texas Department of

§13.594; or

Licensing and Regulation requires an individual to possess a license,
certification, or other credential, or to have successfully completed an
apprenticeship, to perform the occupation, and more than one public
junior college operates a program intended to prepare individuals to
obtain such a credential or completed apprenticeship; or

(B) The Coordinating Board identifies relevant data
demonstrating that the occupation typically requires a license, cer-
tification, credential other than a bachelor's degree, or a completed
apprenticeship, and more than one public junior college operates a
program intended to prepare individuals to obtain such a credential or
completed apprenticeship.

(3) The Coordinating Board shall calculate each region's
list of high-demand occupations as follows:

(A) Within each region, group each occupation accord-

(B) the adequate preparation of graduates in that field
for an occupation not currently listed as a high-demand occupation un-
der §13.594 which would add the occupation to the list of high-demand
occupations for the region or regions.

(4) Ifapetition under this section seeks to add a field under
subparagraph (3)(B) in a region for which the list of high-demand oc-

cupations already contains five occupations added under this section,

the petition shall specify the occupation to be removed from the list of

high-demand occupations contingent on approval of the petition.

(5) In addition to otherwise meeting the requirements of
this subchapter, the petition shall include data that allows the Coor-

dinating Board to determine whether a program offering a credential

in an emerging or essential high-demand field meets the credential of

value methodology in §13.556 of this chapter (relating to Performance

ing to the first four digits of its code under the most recent Standard

Tier: Fundable Outcomes). The petition shall provide, on a form pre-

Occupational Classification (SOC) system as promulgated by the BLS.

scribed by the Commissioner of Higher Education, a certification from

(B) Sum the projected change in employment for each
grouping of occupations according to the first four digits of SOC codes
across all regions to generate a set of projections for each group of
occupations across the state and rank this set from highest projected

change to lowest.

(4) Each region's list of high-demand occupations shall
consist of the ten four-digit SOC groupings with the highest projected
change across the state and the five four-digit SOC groupings with the
highest projected change within that region that do not appear among
the ten with the highest projected change statewide.

(5) Eachregion's list of high-demand fields shall consist of
all academic fields, defined as its four-digit CIP Code, that correspond
to its list of high-demand occupations according to the SOC-to-CIP
crosswalk most recently published by the BLS and National Center for
Education Statistics, or, at the Commissioner of Higher Education's
discretion, the crosswalk most recently published with a reasonable
allowance of time for analysis and review.

$13.595.  Emerging and Essential Fields.

(a) To respond to the rapidly evolving economic needs of the
state and any regional labor shortages in critical occupations, this sec-
tion provides an alternative pathway for the Coordinating Board to
include fields not otherwise generated by the methodology described
in §13.594 of this subchapter (relating to Methodology) to the list of
High-Demand Fields.

(b) Approval Process. For inclusion on the high-demand fields
list, the Coordinating Board shall utilize the following process:

(1) A public junior college or consortium of public junior
colleges must submit a petition to the Coordinating Board to add an
Emerging and Essential Field(s) using a form approved by the Com-
missioner of Higher Education.

(2) A petition under this section shall specify the regional

one or more employers of the wages the employer has or will pay to

an employee who obtains the credential in the proposed emerging or

essential high-demand field.

(6) In consultation with the Texas Workforce Commission,
the Commissioner of Higher Education will review the request and de-

termine whether to submit a recommendation to the Office of the Gov-

ernor and the Legislative Budget Board to add the proposed Emerging

and Essential Field(s) to one or more Regional High-Demand Fields

Lists. In reviewing the request, the Commissioner of Higher Education

shall consider relevant data about regional and state workforce projec-

tions and input from employers.

(7)  The Commissioner of Higher Education may submit
the request to the Office of the Governor and the Legislative Budget

Board to add the proposed Emerging and Essential Field. Upon ap-

proval by both the Office of the Governor and the Legislative Bud-

get Board, the Coordinating Board shall add the proposed Emerging

and Essential Field to the relevant Regional High-Demand Fields Lists.

The Coordinating Board will add the proposed Emerging and Essential

Field to the Regional High-Demand Fields List if the request is not

disapproved by the Office of the Governor and the Legislative Bud-

get Board within 30 business days of the date on which the Legislative

Budget Board receives the request.

(c) Inaddition to the process outlined in §13.595(b)(1)-(4), the
Office of the Governor and the Legislative Budget Board may jointly

originate a request for the addition of a new Emerging and Essential

Field to the list of approved High-Demand Fields. In consultation with

the Texas Workforce Commission, the Commissioner of Higher Edu-

cation shall add a proposed Emerging and Essential Field requested by

both the Office of the Governor and the Legislative Budget Board to

the list of approved High-Demand Fields.

§13.596. Emerging and Essential Fields: Criteria.

An Emerging and Essential Field approved under §13.595(b) of this

subchapter (relating to Emerging and Essential Fields), shall meet the

list or lists to which the petitioner requests that the field be added, which

criteria in this section for a field that does not appear on the high-de-

must at a minimum include the region to which the petitioning public

mand fields list for a specific region.

junior college is assigned or, if a consortium of public junior colleges
submits the petition, every region to which at least one public junior
college of the consortium is assigned.

(1) The field corresponds, based on the most current cross-
walk under §13.594(e) of this subchapter (relating to Methodology) or

on other evidence that a credential in the field provides adequate prepa-

ration to enter the occupation(s), to one or more occupations that one
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or more boards of the Workforce Development Areas within the region
have identified as a Target Occupation; or

(2) The field corresponds, based on the most current cross-
walk under §13.594(e) or on evidence that a credential in the field pro-
vides adequate preparation to enter the occupation(s), to one or more
occupations for which there is relevant data demonstrating a persistent
inability to locate qualified candidates in sufficient numbers, including
data demonstrating that the field corresponds to:

(A) An essential labor input of an industry that has
made demonstrable, substantial investments in growing within the

region; or

(B) An essential labor input of an industry that provides
critical services to the residents of the region, including but not limited
to healthcare, education, infrastructure, child or elder care, law enforce-
ment, transportation, or emergency response.

$§13.597.  Effective Dates: High-Demand Fields.

This section establishes the schedule upon which the Coordinating
Board will create updated lists of high-demand fields and the amount
of time that a field identified as high-demand will remain on a high-de-
mand fields list.

(1) The Board shall adopt the Regional High-Demand
Fields lists for each biennium not later than its January board meeting
of each odd numbered year.

(2) The new Regional High-Demand Fields lists shall be
effective for each biennium beginning September 1 of each odd num-
bered year.

(3) A field that the Board removes from a Regional High-

Demand Fields list shall continue to be funded as a high-demand field
for the following biennium.

(4) For FY25, the Board shall adopt the High-Demand
Fields list at its July 2024 Board meeting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400124

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6548

¢ ¢ ¢

CHAPTER 21. STUDENT SERVICES
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §21.4

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 21, Subchapter A, §21.4, concerning Col-
lection of Tuition. Specifically, this amendment provides greater
clarity regarding deadlines for tuition and mandatory fee collec-
tion and measures to extend the time available for a student to
make tuition and mandatory fee payments at public institutions of
higher education, while still being included in the institution's stu-

dent count for formula funding. Institutions of higher education
establish their own procedures for collecting discretionary (op-
tional) fees, which do not impact the institution's student count
for formula funding.

The title of §21.4 is amended to reference mandatory fees. The
proposed amendment to the rule's title clarifies that discretionary
(optional) fees are not covered by this section. Texas Educa-
tion Code (TEC), §§54.007 and 54.0071, reference tuition and
mandatory fees. They do not reference discretionary (optional)
fees.

Subsection 21.4(a) clarifies the deadline for collecting tuition and
mandatory fees. The proposed amendment indicates that the
date referenced in TEC, §54.007(b-1), is the census date, as
defined in §13.1 of Title 19. References to payment options,
other than paying in full, are moved to subsection (b).

Subsection 21.4(b) clarifies exceptions to subsection (a). The
proposed amendment outlines three exceptions that allow a stu-
dent to be included in the student count for formula funding, even
if subsection 21.4(a) has not been met. These include TEC,
§54.007, Option to Pay Tuition by Installment, and §54.0071,
Authority of Institution to Provide Payment Options for Student
with Delayed Financial Aid, as well as circumstances where the
student has no tuition or mandatory fee liability, such as the Fi-
nancial Aid for Swift Transfer Program. The current language in
subsection (b) has been removed, as it provides no additional
interpretation of TEC, §54.0071, and is thus unnecessary.

Subsection 21.4(c) requires institutional transparency of the op-
tions in subsection (b). The proposed amendment requires an
institution to reference its policy regarding TEC, §54.0071, when
providing tuition and mandatory fee billing statements to stu-
dents. This fulfills the requirement in TEC, §54.0071(d), that re-
quires the Coordinating Board to prescribe procedures for the
administration of the authority of institutions to provide payment
options for student with delayed financial aid. The current lan-
guage in subsection (c) has been removed, as it provides no ad-
ditional interpretation of TEC, §§54.007 or 54.0071, and is thus
unnecessary.

Subsections (a)(3), (a)(4), (a)(5), and (a)(6) are redesignated to
subsections (d), (e), (f), and (g), respectively.

Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Programs, has determined that for each of the first
five years the sections are in effect there would be no fiscal im-
plications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforc-
ing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Programs, has also determined that for each year
of the first five years the section is in effect, the public benefit
anticipated as a result of administering the section will be the
greater clarity regarding deadlines for tuition and mandatory fee
collection and measures to extend the time available for a stu-
dent to make tuition and mandatory fee payments at public in-
stitutions of higher education, while still being included in the in-
stitution's student count for formula funding. There are no an-

49 TexReg 368 January 26, 2024 Texas Register



ticipated economic costs to persons who are required to comply
with the sections as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Charles W. Con-
téro-Puls, Assistant Commissioner for Student Financial Aid Pro-
grams, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at charles.contero-puls@highered.texas.gov. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.

The amendment is proposed under Texas Education Code, Sec-
tions 54.007 and 54.0071, which provide the Coordinating Board
with the authority to adopt rules stating requirements related to
collecting tuition and mandatory fees.

The proposed amendment affects Texas Education Code, Sec-
tions 54.007 and 54.0071.

$§21.4.  Collection of Tuition and Mandatory Fees.

[(a) Unless a student's payment duc date has been postponed
due to pending disbursements of financial aid as described in subsection
(b) of this section the following conditions shall apply in the collection
of tuition and/or tuition and fees at institutions of higher education and
in the conducting of enrollment audits.}

(@) [ED] On or before the respective census date for the
semester or term, as defined in §13.1 of this title (relating to Defini-

tions), [datesfeffepeﬁmgefﬁelal%meﬂmeﬂ%stethe%as#hgh&
Edueation Board each enrellment peried], each insti-
tution of higher education, as defined by Texas Education Code,
§61.003(8), [community eeHege] shall collect in full from each student
who [that] is to be counted for formula funding purposes the amounts
set as tuition and mandatory fees established by state law or the
respective governing boards.

[(2) On or before the 20th class day for each regular
semester and the 15th elass day for each summer session; institutions
other than community eolleges shall eellect from each student whe is
to be counted for state formula funding appropriations; tuition and fees
(mandatory and optional) established by state law or by the respeetive
governing beards-}

(b) Notwithstanding subsection (a) of this section, a student
may be counted for formula funding purposes if:

(1) the student's payment due date has been postponed due
to pending disbursements of financial aid as described in Texas Educa-
tion Code, §54.0071;

(2) the student's payment due date has been postponed
based on the option to pay tuition and mandatory fees by installment
as described in Texas Education Code, §54.007; or

(3) the institution has determined that the student meets the
eligibility requirements that allow the student to incur no cost for the
coursework, such as occurs in chapter 13, subchapter Q of this title
(relating to Financial Aid for Swift Transfer (FAST) Program).

(c) Each institution shall adopt a policy regarding the post-
ponement of a student's payment due date due to pending disburse-
ments of financial aid as described in Texas Education Code, §54.0071
and §54.007(f). Billing statements provided to students regarding the
collection of tuition and mandatory fees must reference this policy.

(d) [€3)] Valid contracts with the United States government for
instruction of eligible military personnel, approved financial assistance,
and valid contracts with private business and public-service type orga-
nizations or institutions such as hospitals, may be considered as col-
lected tuition and mandatory fees; the amount of collected tuition and
mandatory fees may be adjusted pursuant to terms of the contract once
actual collections are made.

(e) [)]Returned checks must be covered by a transfer from a
self-supporting auxiliary enterprise fund or other non-state fund source
(e.g., food service, bookstore) within ten days of the date the institution
receives the returned check in order for contact hours to be presented
to the state for funding.

() [65)] Auxiliary enterprise or other non-state fund sources
may not be reimbursed with state-provided funds.

(g) [€6)] Institutions must retain records of individual student
tuition or tuition and fee payment and returned checks for verification
by the State Auditor.

Add}
to a student but the institution has net reeeived the relevant disburse-
is delayed. If the student agrees to assign to the institution a portion
of the awards cqual to the amount of tuition and fecs to be met with fi-
for the portion of the tuition and or tuition and fee payment that will be
met through financial aid funds and the hours to be paid for with the
2y If after the student's due date is postponed; the student
beeomes ineligible to receive ene or more of the pending finaneial aid
awards or the award ameunt is less than the ameunt of tuition and fees
due; the governing board is to grant the student a repayment peried for
HA) dees not exeeed 30 days; 1

By allows for multiple payments; if necessary; and}
HE) entails a processing fee not to exceed 5 percent of

the total amount to be collected.]
completed in the semester or term if the student fails to pay the full
ey A stadent paying tuition and fees by installments shall be
granted the options of delayed payment outlined in subseetion (b) of
this seetion if he or she is awaiting the disbursement of finaneial aid-}
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400111

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6365

¢ ¢ ¢

CHAPTER 22. STUDENT FINANCIAL AID
PROGRAMS

SUBCHAPTER D. TEXAS PUBLIC
EDUCATIONAL GRANT AND EMERGENCY
TUITION, FEES, AND TEXTBOOK LOAN
PROGRAMS

19 TAC §22.64

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to Texas Administrative Code,
Title 19, Part 1, Chapter 22, Subchapter D, §22.64 concern-
ing the Texas Public Educational Grant and Emergency Tuition,
Fees, and Textbook Loan Program. Specifically, this amend-
ment will remove the requirement for the Coordinating Board to
collect and maintain copies of guidelines submitted by public in-
stitutions for the administration of the TPEG program on their
campuses.

Section 22.64 is amended to remove the reporting requirement
for respective governing boards to file adopted copies of rules
and regulations to the Coordinating Board and Comptroller prior
to disbursement of any funds. This update is a result of Article Ill,
Special Provisions, Section 11(2) being removed from the Gen-
eral Appropriations Act under HB 1 during the 88th legislative
session. Removing this requirement in the Administrative Code
will align the program requirements and responsibilities of both
the institutions and the Coordinating Board with the changes
made to the Special Provisions rider.

Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Programs, has determined that for each of the first
five years the sections are in effect there would be no fiscal im-
plications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforc-
ing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Charles Contéro-Puls has also determined that for each year of
the first five years the section is in effect, the public benefit an-
ticipated as a result of administering the section will be greater
clarity of the administrative code through the elimination of un-
necessary rules. There are no anticipated economic costs to

persons who are required to comply with the sections as pro-
posed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Charles W. Con-
téro-Puls, Assistant Commissioner for Student Financial Aid Pro-
grams, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at Charles.Contero-Puls@highered.texas.gov. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

The amendment is proposed for the sole purpose of conforming
to changes made in the General Appropriations Act under HB1
which removed Article 1ll, Special Provisions, Section 11(2) dur-
ing the 88th legislative session.

The proposed amendment affects Texas Administrative Code,
Title 19, Part 1, Chapter 22.

$§22.64. Coordinating Board Responsibilities.

The [Texas Higher Edueation] Coordinating Board shall perform the
following services with regard to the Program:

(1) [€3] Accept funds transferred to the Coordinating
Board by institutions for use in matching federal or state grant funds,
assure such matching funds are used to assist institutions and students
with the greatest financial need, and return any funds on deposit from
institutions if matching funds are not available.

(2) [€3)] Monitor institutional use of program funds and ac-
cept funds transferred to the Coordinating Board by institutions which
fail to fully utilize the grant funds set aside in accordance with Program
requirements. If an institution's year-end Program balance, including
funds on deposit with the Coordinating Board, exceeds 150 percent of
the amount set aside from tuition, the excess funds shall be sent to the
Coordinating Board which shall use the funds for the Toward EXcel-
lence, Access and Success Grant Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400112
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Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6365

¢ ¢ ¢

SUBCHAPTER I. TEXAS ARMED SERVICES
SCHOLARSHIP PROGRAM
19 TAC §§22.165 - 22.168, 22.170 - 22.173

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to Texas Administrative Code,
Title 19, Part 1, Chapter 22, Subchapter |, §§22.165 - 22.168 and
22.170 - 22.173, concerning the Texas Armed Services Scholar-
ship Program (TASSP). Specifically, this amendment will rede-
fine Coordinating Board terminology used throughout the sub-
chapter, update promissory note obligations based on legislative
changes, and provide greater clarity of operational procedures.

Rule 22.165 is amended to update scholarship time limitations
in which a recipient can receive an award to remove unneces-
sary language. The Coordinating Board is given authority to es-
tablish rules necessary to administer the Texas Armed Services
Scholarship Program under Texas Education Code, §61.9771
and §61.9774.

Rules 22.166, 22.167 and 22.170 - 22.173 are amended to up-
date the definition of "Coordinating Board" to clarify references
throughout the subchapter are for the agency and its staff mem-
bers and not the governing body of the agency. This update
will align terminology throughout subchapter | with the overar-
ching definitions found in General Provisions under subchapter
A, §22.1. The Coordinating Board is given authority to estab-
lish rules necessary to administer the Texas Armed Services
Scholarship Program under Texas Education Code, §61.9771
and §61.9774.

Rule 22.168 is amended to update the promissory note require-
ments a recipient must agree to when applying for a scholar-
ship and removes duplicative language in the section. This rule
change will align with Senate Bill 371, 88th Legislative Session,
that amended Texas Education Code, chapter 61, subchapter
FF, which updated the requirement for a recipient to complete 1
year of ROTC training for each year that the student receives a
scholarship instead of 4 years. The Coordinating Board is given
authority to establish rules necessary to administer the Texas
Armed Services Scholarship Program under Texas Education
Code, §61.9771 and §61.9774.

Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Programs, has determined that for each of the first
five years the sections are in effect there would be no fiscal im-
plications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforc-
ing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Charles Contéro-Puls has also determined that for each year of
the first five years the section is in effect, the public benefit antici-

pated as a result of administering the section will be an increase
in the potential number of eligible student participants through
the elimination of the four-year ROTC completion requirement
which limited options for students entering the program with less
than four years to graduate. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will not change the number of individuals subject to
the rule; and

(8) the rules will not affect this state’s economy.

Comments on the proposal may be submitted to Charles W. Con-
téro-Puls, Assistant Commissioner for Student Financial Aid Pro-
grams, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at Charles.Contero-Puls@highered.texas.gov. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

The amendment is proposed under Texas Education Code,
Sections 61.9771 and 61.9774, which provide the Coordinating
Board with the authority to adopt rules necessary to administer
the program under Texas Education Code, chapter 61, sub-
chapter FF.

The proposed amendment affects Texas Administrative Code,
Title 19, Part 1, Chapter 22.

$22.165. Award Amount and Limitations.
(a) The amount of a scholarship in an academic year shall not
exceed $15,000.

(b) A scholarship awarded to a student under this subchapter
shall be reduced for an academic year by the amount by which the full
amount of the scholarship plus the total amount to be paid to the student
for being under contract with one of the branches of the armed services
of the United States exceeds the student's total cost of attendance for
that academic year at the institution of higher education in which the
student is enrolled.

(c) A student may receive a scholarship for four [ef the six]
years [alowed for graduation], if the student is enrolled in a degree
program of four years or less, or for five [of the six] years [allowed for
graduation], if enrolled in a degree program of more than four years.

(d) A student may not receive a scholarship after having
earned a baccalaureate degree or a cumulative total of 150 credit hours,
including transferred hours, as verified by the student's institution of
higher education.

§22.166. Requirements for Appointment by Elected Officials.

(a) Each year the governor and the lieutenant governor may
each appoint two students and two alternates, and each state senator
and each state representative may appoint one student and one alternate
to receive an initial scholarship.
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(b) Appointments must be reported to the Coordinating Board
by the deadline established by the Commissioner.

(c) A selected student must meet two of the following four
academic criteria at the time of application:

(1) Isontrack to graduate high school or graduated with the
Distinguished Achievement Program (DAP), the distinguished level of
achievement under the Foundation High School program, or the Inter-
national Baccalaureate Program (IB);

(2) Has a current high school GPA of 3.0 or higher or grad-
uated with a high school GPA of 3.0 or higher;

(3) Achieved a college readiness score on the SAT or ACT;

(4) Is currently ranked in the top one-third of the prospec-
tive high school graduating class or graduated in the top one-third of
the high school graduating class.

(d) If a student appointed to receive a scholarship fails to ini-
tially meet eligibility or fails to meet the requirements to initially re-
ceive the scholarship, the Coordinating Board must notify the alternate
on file of his or her nomination.

(e) Ifarecipient's scholarship converts to a loan prior to grad-
uation, beginning with the academic year following the determination,
the appointing official may appoint another eligible student to receive
any available funds designated for the recipient who no longer meets
the requirements for the scholarship.

$§22.167. Award Eligibility.
To receive a scholarship, a selected student must:

(1) Beenrolled in an institution of higher education, as cer-
tified by that institution;

(2) Enroll in and be a member in good standing of a Re-
serve Officers' Training Corps (ROTC) program or another undergrad-
uate officer commissioning program while enrolled in the institution of
higher education, as certified by that institution;

(3) Enter into a written agreement with the Coordinating
Board, set forth in §22.168 of this subchapter (relating to Promissory
Note);

(4) Be appointed to receive a scholarship by the governor,
lieutenant governor, a state senator, or a state representative; and

(5) Maintain the satisfactory academic progress re-
quirements as indicated by the financial aid office at the recipient's
institution of higher education.

§22.168. Promissory Note.

(a) The Coordinating Board shall require a recipient to sign a
promissory note acknowledging the conditional nature of the scholar-
ship and promising to repay the amount of the scholarship plus applica-
ble interest, late charges, and any collection costs, including attorneys'
fees, if the recipient fails to meet certain conditions of the scholarship,
set forth in §22.170 of this subchapter (Conversion of the Scholarship
to a Loan).

(b) Recipients agree to:

(1) Complete one year [four years] of ROTC training for
each year that the student receives a scholarship, or the equivalent of
one year [four years] of ROTC training if the institution of higher edu-
cation awards ROTC credit for prior service in any branch of the U.S.
Armed Services or the Texas Army National Guard, Texas Air Na-
tional Guard, Texas State Guard, United States Coast Guard, or United
States Merchant Marine, or another undergraduate officer commission-
ing program;

(2) Graduate no later than six years after the date the stu-
dent first enrolls in an institution of higher education after having re-
ceived a high school diploma or a General Educational Diploma or its
equivalent;

(3) After graduation, enter
Coordinating Board with verification of:

into and provide the

(A) A four-year commitment to be a member of the
Texas Army National Guard, Texas Air National Guard, Texas State
Guard, United States Coast Guard, or United States Merchant Marine;
or

(B) A contract to serve as a commissioned officer in any
branch of the armed services of the United States;

(4) Meet the physical examination requirements and all
other prescreening requirements of the Texas Army National Guard,
Texas Air National Guard, Texas State Guard, United States Coast
Guard, or United States Merchant Marine, or the branch of the armed
services with which the student enters into a contract.[; an]

[(5) Repay the scholarship according to the terms of the
promissory note if the student fails to meet the requirements deseribed
in §22.170 of this subchapter (relating to Conversion of the Scholarship
to a Loan).]

§22.170. Conversion of the Scholarship to a Loan.
(a) A scholarship will become a loan if the recipient:

(1) Fails to maintain satisfactory academic progress as de-
scribed in §22.167 of this subchapter (relating to Award Eligibility);

(2) Withdraws from the scholarship program, as indicated
through withdrawal or removal from the institution of higher educa-
tion or that institution's ROTC program or other undergraduate officer
commissioning program, without subsequent enrollment in another in-
stitution of higher education and that subsequent institution's ROTC
program or other undergraduate officer commissioning program; or

(3) Fails to fulfill one of the following:

(A) a four-year commitment to be a member of the
Texas Army National Guard, Texas Air National Guard, Texas State
Guard, United States Coast Guard, or United States Merchant Marine;
or

(B) the minimum active service requirement included
in a contract to serve as a commissioned officer in any branch of the
armed services of the United States; honorable discharge is considered
demonstration of fulfilling the minimum active service requirement.

(b) A scholarship converts to a loan if documentation of the
contract or commitment outlined in subsection (a)(3) of this section
is not submitted to the Coordinating Board within twelve months of
graduation with a baccalaureate degree. Subsequent filing of this doc-
umentation will revert the loan back to a scholarship.

(c) Ifarecipient's scholarship converts to a loan, the recipient:

(1) cannot regain award eligibility in a subsequent aca-
demic year; and

(2) loses eligibility to receive any future awards.

(d) If a recipient requires a temporary leave of absence from
the institution of higher education and/or the ROTC program or an-
other undergraduate officer commissioning program for personal rea-
sons or to provide service for the Texas Army National Guard, Texas
Air National Guard, Texas State Guard, United States Coast Guard,
or United States Merchant Marine for fewer than twelve months, the
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Coordinating Board may agree to not convert the scholarship to a loan
during that time.

(e) If a recipient is required to provide more than twelve
months of service in the Texas Army National Guard, Texas Air
National Guard, Texas State Guard, United States Coast Guard, or
United States Merchant Marine as a result of a national emergency, the
Coordinating Board shall grant that recipient additional time to meet
the graduation and service requirements specified in the scholarship
agreement.

§22.171.  Repayment of Loans.

(a) A scholarship is considered a loan on the date the recipient
fails to meet the conditions of the scholarship as described in §22.170
of'this subchapter (relating to Conversion of the Scholarship to a Loan);
the loan amount must be repaid, plus interest accrued.

(b) Loan interest. The interest rate charged on the loans shall
be the same rate charged for a College Access Loan at the time the
funds were disbursed. Interest shall begin to accrue on the date the
scholarship is converted to a loan.

(c) Period of loan repayment. The total amount of principal,
interest, late charges, and any costs of collection that accrue over the
life of the loans are to be repaid in installments over a period of not
more than 15 years after the date the scholarship becomes a loan.

(d) Grace period. A recipient shall begin making payments six
months after the date the scholarship becomes a loan.

() Minimum repayment amount. The minimum monthly pay-
ment amount required by any repayment plan is $100, or an amount
required to repay the loan within 15 years, whichever is greater.

(f) Late charges. A charge of 5 percent of the scheduled
monthly payment amount or five dollars (§5), whichever is less, shall
be assessed if the past due amount is not received within 20 days of the
scheduled due date. These charges shall be collected for late payment
of all sums due and payable and shall be taken out of the next payment
received by the Coordinating Board.

(g) Collection charges. In the case of delinquent accounts, the
Commissioner may authorize the assessment of charges to cover costs
necessary to collect the loan.

(h) Deferments. An education deferment is available to any
recipient whose loan is not in a default status and who provides the
Coordinating Board documentation of enrollment as at least a half-time
student.

(i) Forbearance. The Coordinating Board [staff] may grant pe-
riods of forbearance in the form of postponed or reduced payments for

unusual financial hardship if the Coordinating Board receives a written
or verbal request stating the circumstances that merit such considera-
tion.

(j) Prepayment. Any loans made through the program may be
prepaid without penalty.

(k) Application of payments. In accordance with the terms of
the promissory note, the Coordinating Board [staff] shall determine
the priority order in which payments shall be applied to interest, late
charges, principal, collections costs and any other charges.

$§22.172.  Enforcement of Collection.

(a) When a scholarship recipient fails to make as many as five
monthly payments due in accordance with the established repayment
schedule for a scholarship which has become a loan, the entire unpaid
balance shall become due and payable immediately.

(b) When as many as six payments have been missed, the
loan(s) will be considered to be in default, and the Office of the
Attorney General, at the request of the Commissioner, may file suit for
the unpaid balance plus court costs and attorneys' fees.

(¢) The Coordinating Board [staff] shall notify the Comptrol-
ler of Public Accounts when a recipient's loan has become 90 days or
more past due, resulting in the non-issuance of certain state warrants.

$§22.173.  Exemption and Cancellation.

(a) The recipient shall be exempt from the requirement to re-
pay the scholarship if the person is unable to meet the obligations of
the agreement solely as a result of physical inability and provides a
physician's certification and/or other appropriate documentation to the
satisfaction of the Coordinating Board.

(b) The Coordinating Board [staff] shall cancel a recipient's
loan upon the death of the recipient unless the debt was reduced to
judgment before the death occurred.

(¢) The Coordinating Board [staff] may cancel a recipient's
service and/or repayment obligation if funding for the Texas Armed

Services Scholarship Program is discontinued while the recipient con-
tinues to meet eligibility requirements.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400113

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6365

¢ ¢ ¢

SUBCHAPTER O. TEXAS LEADERSHIP
RESEARCH SCHOLARS PROGRAM
19 TAC §§22.300 - 22.313

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new rules in Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 22, Subchapter O, §§22.300 - 22.313,
concerning the establishment of the Texas Leadership Research
Scholars Program, a research scholarship and leadership oppor-
tunity program for high-achieving graduate students with finan-
cial need. Specifically, this new subchapter provides information
necessary for the implementation and administration of the Pro-
gram.

Texas Education Code (TEC), chapter 61, subchapter T-3, re-
quires the Coordinating Board to adopt rules for the administra-
tion of the program, including rules providing for the amount and
permissible uses of a scholarship awarded under the program.
The legislation only specified student eligibility, conditions for
continued participation, and authorization for institutional agree-
ments. The new rules provide clarity and guidance to students,
participating institutions, and Coordinating Board staff for the
program's implementation.

Specifically, these new sections will outline the authority and
purpose, definitions, institutional eligibility requirements, stu-
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dent eligibility requirements, satisfactory academic progress,
scholarship selection criteria, academic achievement support,
leadership development opportunities, hardship provisions,
scholarship amounts, and allocation and disbursement of funds,
which are necessary to administer the Texas Leadership Re-
search Scholars Program.

Rule 22.300 indicates the specific sections of the Texas Educa-
tion Code (TEC) that provide the Coordinating Board with au-
thority to issue these rules, as well as the purpose of the Texas
Leadership Research Scholars Program.

Rule 22.301 provides definitions for words and terms within
Texas Leadership Research Scholars rules. The definitions
are proposed to provide clarity for words and terms that are
integral to the understanding and administration of the Texas
Leadership Research Scholars rules.

Rule 22.302 outlines the requirements that institutions must ful-
fill to participate in the Texas Leadership Research Scholars pro-
gram. The requirements are proposed to: (a) clarify the type of
institution eligible to participate, and (b) provide rules specific to
requirements the Coordinating Board is proposing to ensure ef-
fective administration of the Texas Leadership Research Schol-
ars Program, such as the requirement that each participating in-
stitution enter into an agreement with the Coordinating Board.
This section is proposed based on TEC, §61.897, which directs
the Coordinating Board to adopt rules as necessary to implement
the Texas Leadership Research Scholars Program.

Rule 22.303 outlines the eligibility requirements that students
must meet to allow an institution to select a student as a scholar
under the Texas Leadership Research Scholars Program. The
requirements are proposed to gather in one place the statutory
requirements for the Texas Leadership Research Scholars Pro-
gram, including requirements: (a) related to a student's financial
need; (b) that a student has graduated either from a Texas pub-
lic high school or Texas public, private, independent institution of
higher education; and (c) related to a student's eligibility as eco-
nomically disadvantaged, such as being a Pell Grant recipient
as an undergraduate. This section is proposed based on TEC,
§61.897, which directs the Coordinating Board to adopt rules as
necessary to implement the Texas Leadership Research Schol-
ars Program.

Rule 22.304 outlines the satisfactory academic progress require-
ments related to a student's eligibility to continue in the program.
This section is proposed based on TEC, §61.897, which directs
the Coordinating Board to adopt rules as necessary to implement
the Texas Leadership Research Scholars Program.

Rule 22.305 outlines the process and the criteria in which in-
stitutions will select students to receive the Texas Leadership
Scholars scholarship. The requirements are proposed to clarify
that the Coordinating Board or Administrator will receive nomina-
tions from institutions. This section is proposed based on TEC,
§61.897, which directs the Coordinating Board to adopt rules as
necessary to implement the Texas Leadership Research Schol-
ars Program.

Rules 22.306 and 22.307 outline the requirements that institu-
tions must fulfill to provide evidence-based programmatic expe-
riences and support for scholars in the program. The require-
ments are proposed to: (a) clarify the types of academic achieve-
ment and leadership development programmatic elements insti-
tutions must provide for scholars; and (b) clarify that the Coor-
dinating Board may enter into agreements with participating in-

stitutions to best support scholars in the statutorily required pro-
grammatic elements.

Rule 22.308 outlines the requirements that institutions must fol-
low to determine when scholars are no longer eligible to partici-
pate in the Texas Leadership Research Scholars Program. The
requirements are proposed to gather in one place the statutory
requirements for the Texas Leadership Research Scholars Pro-
gram, including the requirements related to a student's enroll-
ment, the transfer policy, and the number of years a scholar may
receive the scholarship.

Rule 22.309 outlines the criteria for an institution to allow an el-
igible scholar a hardship provision under the Texas Leadership
Research Scholars Program. This section provides institutions
with the provisions for hardship consideration and defines the
conditions the hardship may include such as severe iliness. This
section outlines the process in which the institution must docu-
ment the circumstances of the hardship.

Rule 22.310 outlines the scholarship amounts and how the Co-
ordinating Board will allocate the funds to institutions. The pro-
posed rule provides clarification of the statutory requirements re-
lated to the minimum amount of the award and how the amount
will be calculated to provide clarity for the annual allocation for-
mula for each institution. The allocation of initial awards will be
split between research institutions and emerging research insti-
tutions. Within those two categories, the share of initial awards
available will be reviewed and determined annually based on the
number of research doctorates awarded the previous academic
year. This calculation ensures that initial scholarship awards are
being allocated to institutions successfully graduating research
doctorates.

Rule 22.311 establishes the funding for the Texas Leadership
Research Scholars Program. Funding under this subchapter is
subject to legislative appropriation.

Rule 22.312 establishes the mechanisms by which the Coordi-
nating Board will disburse the funds to each participating institu-
tions to support their participation in the Texas Leadership Re-
search Scholars Program, as well as the institutions' participa-
tion in the process. The proposed rule provides the frequency of
disbursements to each institution and the way the institutions will
have the opportunity to review the calculation for accuracy. This
section is proposed based on TEC, §61.897, which directs the
Coordinating Board to adopt rules as necessary to implement
the Texas Leadership Research Scholars Program.

Rule 22.313 outlines the expectations for participating institu-
tions related to reporting, audits, and return of funds. The pro-
posed rule provides clarity related to the institution's compliance
and fiduciary responsibilities. This section is proposed based
on TEC, §61.897, which directs the Coordinating Board to adopt
rules as necessary to implement the Texas Leadership Research
Scholars Program.

Dr. Jennielle Strother, Assistant Commissioner for Student Suc-
cess, has determined that for each of the first five years the
sections are in effect there may be fiscal implications for state
or local governments as a result of enforcing or administering
the rules for the Texas Leadership Research Scholars program.
However, participation in the program is voluntary for institu-
tions of higher education. Fiscal implication of the potential for
increased funding to institutions of higher education is funded
as part of the Texas Leadership Research Scholars program in
statute and the General Appropriations Act. Additional ancillary
costs to institutions that choose to participate are assumed within
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the fiscal note for the legislation. The rules do not impose ad-
ditional costs of compliance beyond those provided in statute.
There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rule. There are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or ad-
ministering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Dr. Jennielle Strother has also determined that for each year of
the first five years the section is in effect, the public benefit antici-
pated as a result of administering the section will be the increase
in number of high-achieving, economically disadvantaged stu-
dents who pursue higher education opportunities they may not
have been able to afford or access otherwise. There are no an-
ticipated economic costs to persons who are required to comply
with the sections as proposed. Participation in the Texas Lead-
ership Research Scholars program is voluntary.

Government Growth Impact Statement
(1) the rules will create a government program required,;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules may require an increase or de-
crease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will create a new rule;
(6) the rules will not limit an existing rule;

(7) the rules will change the number of individuals subject to the
rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Dr. Jennielle
Strother, Assistant Commissioner for Student Success, P.O. Box
12788, Austin, Texas 78711-2788, or via email at CRI@high-
ered.texas.gov. Comments will be accepted for 30 days follow-
ing publication of the proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
Section 61.897, which provides the Coordinating Board with the
authority to adopt rules as necessary to implement the Texas
Leadership Research Scholars Program.

The proposed new sections affect Texas Education Code, Sec-
tions 61.891 - 61.897.

§22.300.  Authority and Purpose.

(a) Authority for this subchapter is provided in Texas Educa-
tion Code, chapter 61, subchapter T-3, §§61.891 - 61.897, Texas Lead-
ership Scholars Program.

(b) The purpose of this program is to provide research schol-
arships coupled with academic achievement support and leadership de-
velopment to assist eligible graduate students to enroll in and graduate
from public institutions of higher education in this state.

§22.301.

Definitions.

In addition to the words and terms defined in §22.1 of this chapter

clearly indicates otherwise. In the event of conflict, the definitions in
this subchapter shall control.

(1) Administrator--The institution of higher education con-
tracted by the Coordinating Board to administer the Program.

(2) Eligible Institution--A general academic teaching insti-
tution as defined by section 61.003(3) of the Texas Education Code and
designated as either a public research university or public emerging re-
search university under the Coordinating Board's accountability sys-
tem.

(3) Leadership Scholarship--The scholarship awarded to
an undergraduate student in the program under subchapter N of this
chapter (relating to Texas Leadership Scholars Grant Program).

(4) Program--The Texas Leadership Research Scholars
Grant Program.

(5) Research Doctoral Degree--In this subchapter, Re-
search Doctoral Degree means a research doctoral degree that is
included on the list of research doctoral degrees published annually by
Coordinating Board staff on March 1 of each fiscal year. The list of
research doctoral degrees shall be annually updated by Coordinating
Board staff to reflect all degree titles included in the most recently
published National Science Foundation Survey of Earned Doctorates
and any additional degree titles identified by the Commissioner.

(6) Research Scholar--An eligible graduate student who
was nominated and selected to participate in the Texas Leadership
Research Scholars Grant Program.

(7) Research Scholarship--The scholarship awarded to a
graduate student in the Program.
§22.302.  Eligible Institutions.
(a) Responsibilities. A participating eligible institution is re-
quired to:

(1) Abide by the General Provisions outlined in subchapter
A of this chapter (relating to General Provisions);

(2) Have and comply with policies that prohibit discrimi-
nation against or deny participation in or the benefits of the Program
described in this subchapter on the basis of race, color, national origin,
gender, religion, age, or disability;

(3) Comply with the Civil Rights Act of 1964, Title VI
(Public Law 88-353) in avoiding discrimination in admissions or em-
ployment; and

(4) Provide all reports regarding the program to the Coor-
dinating Board or Administrator.

b) A

roval.

(1) Agreement. Each eligible institution must enter into an
agreement with the Coordinating Board, the terms of which shall be
prescribed by the Commissioner, prior to receiving a disbursement of
funds through the Program.

(2) Approval Deadline.

(A) Each eligible institution must indicate an intent to
participate in the Program by emailing the Administrator by June 15
and enter into an agreement with the Coordinating Board by August 31
for qualified students enrolled in that institution to be eligible to receive
scholarships in the following fiscal year.

(B) Notwithstanding paragraph (2)(A) of this subsec-
tion, for the 2024-25 academic year, an eligible institution may indi-

(relating to Definitions) the following words and terms, when used in

cate intent to participate in the program by the administrative deadline

this subchapter, shall have the following meanings, unless the context

established by the Commissioner.
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§22.303.  Eligible Students.

(a) To receive an initial award through the Program, a student
must:

(1) Be enrolled in a research doctoral degree program at a
participating institution;

(2) Demonstrate that the student has either:

(A) Graduated from a Texas public high school, includ-
ing an open-enrollment charter school, during the ten years preceding
the date of the student's application to the program; or

(B) Graduated from a Texas public, private or indepen-
dent institution of higher education as defined by sections 61.003(8) or
(15) of the Texas Education Code.

(3) Be enrolled full-time in a doctorate degree program at
a participating institution;

(4) Have applied for any available financial aid assistance;

(5) Be economically disadvantaged by either:

(A) having received a Pell Grant while enrolled as an
undergraduate student; or

(B) having received a TEXAS grant or Tuition Equal-

(a) Each participating Eligible Institution shall ensure that
each Research Scholar's experience includes, at a minimum, the
following academic programmatic elements:

(1) Program cohort learning communities;

(2) Mentoring, research, and internship opportunities;

(3) Networking with state government, business, and civic
leaders; and

(4) Statewide cohort learning institutes or seminars.

(b) The Coordinating Board may enter into agreements with
participating eligible institutions to provide research-based support for
scholars to make satisfactory academic progress and graduate on time
at participating institutions.

§22.307.  Leadership Development.
(a) Each participating Eligible Institution must ensure that a

Research Scholar's experience includes, at a minimum, the following
leadership development elements:

(1) Leadership development programming; and

(2) Scholar summer programming which may be met
through participating in a leadership conference, study abroad, or
internship opportunities.

ization Grant (TEG) as an undergraduate student; or

(C) having received a Leadership Scholarship as an un-

(b) The Coordinating Board may enter into agreements with
participating eligible institutions to provide leadership development

dergraduate student.

(6) Be nominated by the institution of higher education

opportunities for scholars.
$§22.308.  Discontinuation of Eligibility or Non-Eligibility.

where the student is enrolled on the basis of merit and leadership
potential.

(b) To receive a continuation award through the Program, a
Research Scholar must:

(1) Have previously received an initial year award through
this Program;

(2) Be enrolled in a research doctoral degree program
where the Research Scholar received initial award;

(3) Make satisfactory academic progress toward the re-
search doctoral degree at the eligible institution, as defined in §22.304
of this subchapter (relating to Satisfactory Academic Progress) unless
the Research Scholar is granted a hardship extension in accordance
with §22.309 of this subchapter (relating to Hardship Provision); and

(4) Have completed or is on target to complete program-
matic requirements set forth in §22.306 and §22.307 of this subchapter
(relating to Academic Achievement Support and Leadership Develop-
ment, respectively) as reported by participating institution.

§22.304. Satisfactory Academic Progress.

To qualify for a Scholarship, each recipient of the Scholarship shall
meet the satisfactory academic progress requirements as utilized by the
financial aid office of the Eligible Institution to determine eligibility for
federal financial aid programs.

$§22.305.  Scholarship Selection Criteria.

The Coordinating Board or Administrator will receive nominations
from Eligible Institutions and will approve the nominations based on
eligibility criteria set forth in §22.303 of this subchapter (relating to El-
igible Students) and on the availability of funds set forth in §22.310(c)

(a) A student who has already earned a research doctoral de-
gree at any public or private post-secondary institution is ineligible to
participate in the Program.

(b) Unless granted a hardship postponement in accordance
with §22.309 of this subchapter (relating to Hardship Provisions), a
student's eligibility for a grant ends:

(1) Four years from the start of the semester in which the
student enrolls in the research doctoral degree program at the eligible
institution; or

(2) If a Research Scholar transfers to another institution.

$§22.309.  Hardship Provisions.

(a) In the event of a hardship or for other good cause as deter-
mined by the Eligible Institution, the Program Officer at the institution
may allow an otherwise eligible Research Scholar to receive a Schol-

arship:

(1) while enrolled in fewer semester credit hours than re-
quired in §22.303 of this subchapter (related to Eligible Students);

(2) If the Scholar fails to meet the satisfactory academic
progress requirements of §22.303 of this subchapter; or

(3) Ifthe Scholar requires an extension of the limits found
in §22.308(b) of this subchapter (relating to Discontinuation of Eligi-
bility or Non-Eligibility) to complete his or her degree, provided that
the total number of years the Scholar receives a scholarship under the
program does not exceed four years.

(b) Hardship conditions may include, but are not limited to:

(1) Documentation of a serious health condition that makes
the Research Scholar unable to attend school or complete academic

of this subchapter (relating to Scholarship Amounts and Allocation of

study;

Funds).
§22.306. Academic Achievement Support.

(2) Documentation that the Research Scholar is responsi-
ble for the care of a child, spouse, or parent who has a serious health
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condition, sick, injured, or and that the scholar's provision of care may
affect his or her academic performance; or

(3) The birth of a child or placement of a child with the
student for adoption or foster care.

(c) A hardship under this section may extend for a period of
no longer than one year.

(d) An institution must keep documentation of the hardship
circumstances approved for a Research Scholar in the Research
Scholar's files. An Eligible Institution must report each hardship
extension it grants to a Research Scholar to the Coordinating Board, so

(3) Each participating eligible institution will receive an
annual allocation equal to the number of Scholarships allocated to the
institution times the amount established in subsection (b) of this sec-
tion.

§22.311.

Availability of Funds.

Funding under this subchapter is subject to legislative appropriation.
The Coordinating Board may reduce or modify the amount of funds
available under this Program subject to the availability of General Rev-
enue appropriated to the Program.

§22.312.  Disbursement of Funds.

the board may appropriately monitor each Research Scholar's period
of eligibility.
(e) Eligible institutions shall adopt a hardship policy under this

(a) Each Eligible Institution shall certify compliance with
statute and this subchapter and enter into a biennial Participation
Agreement in order to receive funds under this Program.

section, share such policy with Research Scholars and have the policy
available in the financial aid office for public review upon request.

$22.310.  Scholarship Amounts and Allocation of Funds.

(a) Funding. The Coordinating Board may not award through
this Program an amount that exceeds the amount of state appropriations
and other funds that are available for this use.

(b) Scholarship Amounts.

(1) The Commissioner shall establish the amount of each
Research Scholarship in an academic year that is 150% of the average
of the amount of the Leadership Scholarships awarded across public

(b) Upon request by an Eligible Institution throughout the aca-
demic year, the Coordinating Board shall forward to each participating
eligible institution a portion of its allocation of funds for timely dis-
bursement to Research Scholars. Each participating eligible institution
shall have until the close of business on August 1, or the first working
day thereafter if it falls on a weekend or holiday, to encumber Program
funds from their allocation. After that date, an institution may lose any
funds in the current fiscal year not yet drawn down from the Coordinat-
ing Board for timely disbursement to Scholars. Funds released in this
manner are deemed returned to the Coordinating Board.

§22.313.  Reporting, Audit, and Recoupment.

research and public emerging research institutions under subchapter N
of this chapter (relating to Texas Leadership Scholars Grant Program),
based on available appropriations for the Program. The Scholarship
may be applied toward housing, food, or other costs of attendance al-
lowed under the Program, at the participating eligible institution as ap-
proved by the Coordinating Board.

(2) An Eligible institution may not reduce the amount of a
scholarship by any gift aid for which the Research Scholar receiving the

(a) The Coordinating Board may require an institution to sub-
mit reports documenting compliance with the provisions of statute, this
subchapter, and the Program Participation Agreement.

(b) An institution shall be subject to compliance monitoring as
a condition of receiving funds under this subchapter.

(c) An institution shall be subject to recoupment of funds al-
located under the Program in the event of over-allocation or misappro-

scholarship is eligible unless the total amount of a Research Scholar's

priation.

scholarship plus any gift aid received exceeds the Research Scholar's
cost of attendance.

(3) An Eligible institution shall ensure each Research
Scholar receives the scholarship awarded under the program for
four (4) years so long as the scholar maintains eligibility set forth in
§22.303(b) of this subchapter (relating to Eligible Students).

(c) Allocation of Funds.

(1) The Commissioner shall determine and announce the
number of initial scholarships available to each participating eligible
institution by January 31 of the prior fiscal year set forth in §22.303(a)
of this subchapter, based on the following criteria:

(A) 50% of available initial Scholarships will be allo-
cated among public research universities based on the institution's share
of the number of research doctoral degrees awarded by public research
universities in the prior academic year, as determined by the commis-
sioner; and

(B) 50% of available initial Scholarships will be allo-
cated among emerging research universities based on each institution's
share of the number of research doctoral degrees awarded by public
emerging research universities in the prior academic year, as deter-
mined by the commissioner.

(2) The number of Scholarships allocated to each partici-
pating eligible institution for returning Research Scholars will be the
number of Scholars eligible to receive the Scholarship set forth in
§22.303(b) of this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,

2024.

TRD-202400114

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6537

¢ ¢ ¢

CHAPTER 23. EDUCATION LOAN
REPAYMENT PROGRAMS

SUBCHAPTER J. MATH AND SCIENCE
SCHOLARS LOAN REPAYMENT PROGRAM
19 TAC §§23.286 - 23.293

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to Texas Administrative Code,
Title 19, Part 1, Chapter 23, Subchapter J, §§23.286 - 23.293
concerning the Math and Science Scholars Loan Repayment
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Program. Specifically, this amendment will redefine Coordinat-
ing Board terminology used throughout the subchapter, expand
program eligibility to math and science teachers working in any
Texas public school, remove award amount limitations based on
service location, and clarify which loans can be considered when
determining repayment eligibility.

Rule 23.286, Authority and Purpose, is amended to remove lan-
guage from the Program's purpose statement that requires a
teacher to work at a Title | school during the first four years of par-
ticipation in the Program. Senate Bill 532, 88th Legislative Ses-
sion amended Texas Education Code (TEC), chapter 61, sub-
chapter KK, to remove the requirement for a teacher to work at
a Title | school during the first four years of service beginning
with applicants on or after September 1, 2023. The Coordinating
Board is given authority under TEC, §61.9831, to provide rules
to assist with the repayment of eligible student loans for eligible
persons.

Rule 23.287, Definitions, is amended to update the definition of
"Coordinating Board" to clarify references throughout the sub-
chapter are for the agency and its staff members and not the
governing body of the agency. It would also revise the term
"Commissioner" from Chief Executive Officer of the board to the
Commissioner of Higher Education. These amendments also
impact §§23.288 - 23.290 and 23.292. These non-substantive
changes are being implemented to align terminology across all
subchapters in chapter 23. The Coordinating Board is given au-
thority under TEC, §61.9831, to provide rules to assist with the
repayment of eligible student loans for eligible persons.

Rule 23.288, Eligibility for Enrollment in the Program, is
amended to delineate program eligibility requirements between
applicants who first establish eligibility for the program before
September 1, 2023, and applicants who first establish eligibility
for the program on or after September 1, 2023, as required by
Section 6 of House Bill 532, 88th Legislative Session. Revisions
to TEC, chapter 61, subchapter KK, no longer require applicants
to work at a Title | school to be eligible for participation on or
after September 1, 2023. An update to the rule also clarifies
which loans can be considered when determining repayment
eligibility. The Coordinating Board is given authority under
TEC, §61.9831, to provide rules to assist with the repayment of
eligible student loans for eligible persons.

Rule 23.289, Application Ranking Priorities, is amended to make
a non-substantive change that aligns with a similar change in
§23.287 (relating to Definitions).

Rule 23.290, Exceptions to Consecutive Years of Employment
Requirement, is amended to delineate exceptions for the con-
secutive years of employment requirement between applicants
who first establish eligibility for the program before September
1, 2023, and applicants who first establish eligibility for the pro-
gram on or after September 1, 2023, as required by Section 6
of House Bill 532, 88th Legislative Session. Revisions to TEC,
chapter 61, subchapter KK, no longer require applicants to work
at a Title | school on or after September 1, 2023. The Coordi-
nating Board is given authority under TEC, §61.9831, to provide
rules to assist with the repayment of eligible student loans for
eligible persons.

Rule 23.291, Eligibility for Disbursement of Award, is amended
to delineate disbursement criteria to an eligible teacher between
applicants who first establish eligibility for the program before
September 1, 2023, and applicants who first establish eligibility
for the program on or after September 1, 2023, as required by

Section 6 of House Bill 532, 88th Legislative Session. Revisions
to TEC, chapter 61, subchapter KK, no longer require applicants
to work at a Title | school on or after September 1, 2023. The
rules for applicants on or after September 1, 2023, will no longer
require a teacher to provide verification of working at a Title |
school during the first four years to align with statutory updates.
The Coordinating Board is given authority under TEC, §61.9831,
to provide rules to assist with the repayment of eligible student
loans for eligible persons.

Rule 23.292, Eligible Lender and Eligible Education Loan, is
amended to make a non-substantive change that aligns with a
similar change in §23.287 (relating to Definitions).

Rule 22.293, Disbursement of Repayment Assistance and
Award Amount, is amended to clarify that a math or science
teacher that applies for the Program on or after September
1, 2023, may continue to receive the same amount of loan
repayment assistance received during the first four consecutive
years of teaching service required. This rule change will align
with Senate Bill 532, 88th Legislative Session that amended
TEC, chapter 61, subchapter KK. Teachers participating in the
Program prior to September 1, 2023, are subject to the law
and rules in effect at the time. The Coordinating Board is given
authority under TEC, §61.9831, to provide rules to assist with
the repayment of eligible student loans for eligible persons.

Charles W. Contéro-Puls, Assistant Commissioner for Student
Financial Aid Programs, has determined that for each of the first
five years the sections are in effect there would be no fiscal im-
plications for state or local governments as a result of enforcing
or administering the rules. There are no estimated reductions in
costs to the state and to local governments as a result of enforc-
ing or administering the rule. There are no estimated losses or
increases in revenue to the state or to local governments as a
result of enforcing or administering the rule.

There is no impact on small businesses, micro businesses, and
rural communities. There is no anticipated impact on local em-
ployment.

Charles Contéro-Puls has also determined that for each year of
the first five years the section is in effect, the public benefit antic-
ipated as a result of administering the section will be an increase
in the amount of math and science teachers that may participate
in the program by eliminating the requirement that employment
during the first four years be contingent on the teacher working
Texas public school that receive federal funding under Title | of
the Elementary and Secondary Education Act of 1965 (20 U.S.C.
Section 6301 et seq.) There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed.

Government Growth Impact Statement
(1) the rules will not create or eliminate a government program;

(2) implementation of the rules will not require the creation or
elimination of employee positions;

(3) implementation of the rules will not require an increase or
decrease in future legislative appropriations to the agency;

(4) the rules will not require an increase or decrease in fees paid
to the agency;

(5) the rules will not create a new rule;

(6) the rules will not limit an existing rule;
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(7) the rules will change the number of individuals subject to the
rule; and

(8) the rules will not affect this state's economy.

Comments on the proposal may be submitted to Charles W. Con-
téro-Puls, Assistant Commissioner for Student Financial Aid Pro-
grams, P.O. Box 12788, Austin, Texas 78711-2788, or via email
at Charles.Contero-Puls@highered.texas.gov. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

The amendment is proposed under Texas Education Code, Sec-
tion 61.9831, which provides the Coordinating Board with the
authority to provide rules to assist with the repayment of eligible
student loans for eligible persons.

The proposed amendment affects Texas Administrative Code,
Title 19, Part 1, Chapter 23.

§23.286.  Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, subchapter [Subehapter] KK, Math and Science
Scholars Loan Repayment Program. These rules establish procedures
to administer the subchapter as prescribed in the Texas Education Code,
§§61.9831 - 61.9841.

(b) Purpose. The purpose of the Math and Science Scholars
Loan Repayment Program is to encourage teachers, who demonstrated
high academic achievement as math or science majors, to teach math or
science in Texas public schools for eight years, the first four of which
are required [at Fitle I sehools].

$23.287.  Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:
Board.]

(1) [€)] Commissioner--[Fhe] Commissioner of Higher
Education[; the ehief exeeutive officer of the Beard].

(2) Coordinating Board--The agency known as the Texas
Higher Education Coordinating Board and its staff.

(3) Employment Service Period--A period of at least 9
months of a 12-month academic year.

(4) Program--The Math and Science Scholars Loan Repay-
ment Program.

(5) Title I school--Texas public schools that receive fed-
eral funding under Title I, Elementary and Secondary Education Act of
1965 (20 U.S.C. §6301 et seq.)

$23.288.  Eligibility for Enrollment in the Program.

(a) To be eligible for the Coordinating Board to conditionally
approve an application and encumber loan repayment funds, a teacher
who first applies for the Program prior to September 1, 2023, must:

(1) ensure that the Coordinating Board has received the
completed enrollment application and transcripts of the applicant's
postsecondary coursework, and any other requested documents by the
established deadline posted on the Program web page;

(2) beaU.S. citizen;

(3) have completed an undergraduate or graduate program
in mathematics or science;

(4) have earned a cumulative GPA of at least 3.0 on a four-
point scale, or the equivalent, at the institution from which the teacher
graduated;

(5) be certified under the Texas Education Code, Subchap-
ter B, Chapter 21, or under a probationary teaching certificate, to teach
mathematics or science in a Texas public school;

(6) have secured an employment contract as a full-time
classroom teacher to teach mathematics or science in a Title I school
at the time of application for enrollment in the Program;

(7) not receive any other state or federal loan repayment
assistance, including a Teacher Education Assistance for College and
Higher Education (TEACH) Grant or teacher loan forgiveness for the
loan(s) that the applicant is seeking to be repaid;

(8) mnot be in default on any education loan; and

(9) enter into an agreement with the Coordinating Board
that includes the provisions stated in subsection (b) of this section.

(b) The agreement with the Coordinating Board made prior to
September 1, 2023, must include the following provisions:

(1) the applicant will accept an offer of continued em-
ployment to teach mathematics or science, as applicable based on the
teacher's certification, for an average of at least four hours each school
day in a Title I school, for four consecutive years, beginning with the
school year that has recently begun or the upcoming school year at the
time of the application for enrollment in the Program;

(2) the applicant may complete up to four additional con-
secutive school years teaching mathematics or science, as applicable
based on the teacher's certification, for an average of at least four hours
each school day in any Texas public school, beginning with the school
year immediately following the last of the four consecutive school
years described by paragraph (1) of this subsection; and

(3) the applicant understands that loan repayment awards
are contingent on available funding received, the Coordinating Board
may make a financial commitment only based on funds that have been
appropriated for each two-year state budget period, and the teacher will
be released from the teaching obligation for any year of employment
for which funds are not available.

(c) To be eligible for the Coordinating Board to conditionally
approve an application and encumber loan repayment funds, a teacher
who first applies for the Program on or after September 1, 2023, must:

(1) ensure that the Coordinating Board has received the
completed enrollment application and transcripts of the applicant's
postsecondary coursework, and any other requested documents by the
established deadline posted on the Program web page;

(2) beaU.S. citizen;

(3) have completed an undergraduate or graduate program
in mathematics or science;

(4) have earned a cumulative GPA of at least 3.0 on a four-
point scale, or the equivalent, at the institution from which the teacher

graduated,;
(5) be certified under the Texas Education Code, chapter

21, subchapter B, or under a probationary teaching certificate, to teach
mathematics or science in a Texas public school;

(6) have secured an employment contract as a full-time
classroom teacher to teach mathematics or science in a public school
at the time of application for enrollment in the Program;
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(7) _not receive any other state or federal loan repayment
assistance, including a Teacher Education Assistance for College and
Higher Education (TEACH) Grant or teacher loan forgiveness for the
loan(s) that the applicant is seeking to be repaid;

(8) not be in default on any education loan; and

(9) enter into an agreement with the Coordinating Board
that includes the provisions stated in subsection (d) of this section.

(d) The agreement with the Coordinating Board made on or
after September 1, 2023, must include the following provisions:

(1) the applicant will accept an offer of continued em-
ployment to teach mathematics or science, as applicable based on the
teacher's certification, for an average of at least four hours each school

(2) service on active duty as a member of the armed forces
of the United States, including as a member of a reserve or National
Guard unit called for active duty;

(3) temporary total disability for a period of not more than
36 months as established by the affidavit of a qualified physician;

(4) inability to secure employment as required in a Title I
school for a period not to exceed 12 months, because of care required
by a disabled spouse or child; or

(5) inability, despite reasonable efforts, to secure, for a sin-
gle period not to exceed 12 months, employment in a Title I school.

(b) A teacher who has enrolled in the Program on or after
September 1, 2023, shall not lose Program eligibility due to failure to

day in a any public school, for four consecutive years, beginning with

meet the consecutive years of qualifying employment requirement if

the school year that has recently begun or the upcoming school year at

the break in employment service is a result of the person's:

the time of the application for enrollment in the Program;

(2) the applicant may complete up to four additional con-

(1) full-time enrollment in a course of study related to the
field of teaching that is approved by the State Board for Educator Cer-

secutive school years teaching mathematics or science, as applicable

tification and provided by a Texas institution of higher education, as

based on the teacher's certification, for an average of at least four hours

defined in Texas Education Code §61.003;

each school day in any Texas public school, beginning with the school
year immediately following the last of the four consecutive school
years described by paragraph (1) of this subsection; and

(3) the applicant understands that loan repayment awards
are contingent on available funding received, the Coordinating Board
may make a financial commitment only based on funds that have been
appropriated for each two-year state budget period, and the teacher will
be released from the teaching obligation for any year of employment

(2) service on active duty as a member of the armed forces
of the United States, including as a member of a reserve or National
Guard unit called for active duty;

(3) temporary total disability for a period of not more than
36 months as established by the affidavit of a qualified physician;

(4) inability to secure employment for a period not to ex-
ceed 12 months, because of care required by a disabled spouse or child,

for which funds are not available.

$23.289.  Application Ranking Priorities.

(a) Renewal applicants shall be given priority over first-time
applicants unless a break in Employment Service Periods has occurred
as aresult of the circumstances described in §21.2025 of this title (relat-
ing to Exceptions to Consecutive Years of Employment Requirement).

(b) If there are not sufficient funds to encumber awards for
all eligible applicants for enrollment in the Program, applications shall
be ranked according to a cumulative ranking system developed by the
Coordinating Board based on:

(1) the number of mathematics and science courses com-
pleted by the applicants;

(2) the grade received by each applicant for each of those
courses; and

(3) employment at schools having the highest percentages
of students who are eligible for free or reduced cost lunches.

$23.290.  Exceptions to Consecutive Years of Employment Require-
ment.

(a) Although funding limitations may require the Coordinating

or

(5) inability, despite reasonable efforts, to secure, for a sin-
gle period not to exceed 12 months, employment in a public school.
§$23.291.  Eligibility for Disbursement of Award.

(a) To be eligible for disbursement of a loan repayment award,
ateacher who applies for the Program prior to September 1, 2023, must:

(1) for teachers having a probationary teaching certificate
during the initial year in the Program, have received a standard teach-
ing certificate by the beginning of the second year of employment, to
qualify for a second-year award;

(2) for the first four years of employment, submit all re-
quired end-of-year forms verifying completion of one, two, three, or
four consecutive years of employment as a full-time classroom teacher
in a Title I school; and

(3) following the first four years of employment, submit
all required end-of-service period forms verifying completion of five,
six, seven, or eight consecutive years of employment as a full-time
classroom teacher in any Texas public school.

(b) To be eligible for disbursement of a loan repayment award,
a teacher who applies for the Program on or after September 1, 2023,

Board to exercise the ranking priorities established in §23.289 of this
title (relating to Application Ranking Priorities) a teacher who has en-
rolled in the Program prior to September 1, 2023, shall not lose Pro-
gram eligibility due to failure to meet the consecutive years of quali-
fying employment requirement if the break in employment service is a
result of the person's:

(1) full-time enrollment in a course of study related to the
field of teaching that is approved by the State Board for Educator Cer-
tification and provided by a Texas institution of higher education, as
defined in Texas Education Code §61.003;

must:

(1) for teachers having a probationary teaching certificate
during the initial year in the Program, have received a standard teach-
ing certificate by the beginning of the second year of employment, to
qualify for a second-year award;

(2) for the first four years of employment, submit all re-
quired end-of-year forms verifying completion of one, two, three, or
four consecutive years of employment as a full-time classroom teacher
in a public school; and

(3) following the first four years of employment, submit
all required end-of-service period forms verifying completion of any
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subsequent year of employment, not to exceed eight consecutive years,
as a full-time classroom teacher in any public school.

$23.292.  Eligible Lender and Eligible Education Loan.

(a) The Coordinating Board shall retain the right to determine
the eligibility of lenders and holders of education loans to which pay-
ments may be made. An eligible lender or holder shall, in general,
make or hold education loans made to individuals for purposes of un-
dergraduate, medical and graduate medical education and shall not be
any private individual. An eligible lender or holder may be, but is not
limited to, a bank, savings and loan association, credit union, institu-
tion of higher education, student loans secondary market, governmen-
tal agency, or private foundation.

(b) To be eligible for repayment, an education loan must:

(1) be evidenced by a promissory note for loans to pay for
the cost of attendance for undergraduate or graduate education;

(2) notbe in default at the time of the teacher's application;

(3) not have an existing obligation to provide service for
loan forgiveness through another program;

(4) not be subject to repayment through another student
loan repayment or loan forgiveness program;

(5) if the loan was consolidated with other loans, the
teacher must provide documentation of the portion of the consolidated
debt that was originated to pay for the cost of attendance for the
teacher's undergraduate or graduate education; and

(6) not be an education loan made to oneself from one's
own insurance policy or pension plan or from the insurance policy or
pension plan of a spouse or other relative.

$§23.293.  Disbursement of Repayment Assistance and Award Amount.

(a) The annual repayment(s) shall be in one disbursement
made payable to the servicer(s) or holder(s) of the loan upon the
teacher's completion of each year of qualifying employment.

(b) The Commissioner or his or her designee shall determine
the maximum annual repayment amount in each state fiscal year, taking
into consideration the amount of available funding and the number of
eligible applicants.

(c) A teacher who transfers to a Texas public school that is not
a Title I school after completing four consecutive years of employment
at a Title I school may qualify for no more than 75% of the annual
award amount established for the fiscal year. This award limitation
is applicable only to a teacher who applies for the Program prior to
September 1, 2023.

(d) A teacher who applies for the Program on or after Septem-
ber 1, 2023, may continue to receive the same amount of loan repay-
ment assistance provided during the first four years of teaching service
in subsequent years, not to exceed eight years in the Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400115

Nichole Bunker-Henderson

General Counsel

Texas Higher Education Coordinating Board

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 427-6365

¢ L4 ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 5.
PERMITS

30 TAC §116.150

The Texas Commission on Environmental Quality (TCEQ) pro-
poses an amendment to 30 Texas Administrative Code (TAC)
§116.150. If adopted, this amended rule would be submitted to
the U.S. Environmental Protection Agency (EPA) as a state im-
plementation plan (SIP) revision.

NONATTAINMENT REVIEW

Background and Summary of the Factual Basis for the Proposed
Rules

Federal Clean Air Act (FCAA), §§172(c)(5), 173, 182(a)(2)(C),
182(f) requires areas designated nonattainment for the ozone
national ambient air quality standard (NAAQS) to include nonat-
tainment new source review (NNSR) permitting requirements
that require preconstruction permits for the construction and op-
eration of new or modified major stationary sources (with re-
spect to ozone) located in the nonattainment area. Emissions
of volatile organic compounds (VOC) and nitrogen oxides (NO,)
are precursor pollutants that, in the presence of sunlight, com-
bine to form ozone. FCAA, §182(f) requires states to apply the
same requirements to major stationary sources of NO, as are
applied for VOC; but further specifies that if the EPA adminis-
trator determines that "net air quality benefits are greater in the
absence of reductions of oxides of nitrogen" the requirement for
nonattainment plans to address NO, emission reductions does
not apply (a NO, waiver).

A NO, waiver was conditionally approved for the El Paso 1979
one-hour ozone nonattainment area, effective November 21,
1994 (59 FedReg 60714), conditioned on EPA approving the
FCAA, §179B, demonstration that the El Paso one-hour ozone
nonattainment area would attain the ozone NAAQS, but for
international emissions from Mexico. Under Section 179B of the
Act, EPA approved the 1979 one-hour ozone standard attain-
ment demonstration SIP for El Paso County on June 10, 2004
(69 FedReg 32450). The NO, waiver was codified in 30 TAC
§116.150(e), which specifies NNSR requirements applicable in
El Paso County.

The El Paso County area was originally designated as attain-
ment for the 2015 ozone NAAQS effective August 3, 2018, pub-
lished June 4, 2018, 83 FedReg 25776. On November 30, 2021,
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86 FedReg 67864, effective December 30, 2021, the El Paso
County area was redesignated by EPA to nonattainment through
a boundary change combining El Paso County with Dona Ana
County, New Mexico and applying a retroactive attainment date
of August 3, 2021 to the El Paso County area. In response to the
nonattainment designation, TCEQ began SIP planning efforts to
meet the FCAA obligations applicable for the El Paso County
2015 eight-hour ozone nonattainment area.

In response to the request for comment on the proposed El Paso
County Emissions Inventory (El) SIP Revision for the 2015 Eight-
Hour Ozone NAAQS, EPA noted that the NNSR requirement that
is currently approved for the El Paso ozone nonattainment area
did not include NNSR requirements for nitrogen oxides (NO,)
based on a NO, waiver that was approved for the area under
the revoked 1979 one-hour ozone standard. EPA also recom-
mended that TCEQ revise the NNSR rule to include the require-
ments for NO,.

In response, on November 28, 2022, TCEQ committed to initiate
rulemaking for a proposal to amend 30 TAC §116.150(e) to clar-
ify that the NO, waiver for sources located in the El Paso ozone
nonattainment area applies exclusively to the 1979 one-hour
ozone standard and, therefore, does not apply to NNSR require-
ments for the 2015 eight-hour ozone standard. While in the
process of SIP planning to comply with the nonattainment desig-
nation, TCEQ challenged the redesignation and the application
of a retroactive attainment date. The D.C. Circuit Court of Ap-
peals reversed EPA’s redesignation in its opinion issued on June
30, 2023, in Board of County Comm’n of Weld County v. EPA,
72 F.4th 284 (D.C. Cir. 2023). The 2015 eight-hour ozone nonat-
tainment designation is no longer effective in the El Paso County
area; thus, NNSR is no longer required for the 2015 eight-hour
ozone standard. Although the 1979 one-hour ozone NAAQS has
been revoked, states must continue to implement applicable re-
quirements unless their removal is approved by EPA. Clarifica-
tion of the applicability of the NO, waiver will assure appropriate
and effective implementation of the requirement.

Section by Section Discussion

This proposed rulemaking will amend the language in 30 TAC
§116.150(e) to clarify that the currently effective NO, exemption
for the El Paso nonattainment area applies only for the 1979
one-hour ozone standard, in accordance with EPA’s approval of
the NO, waiver.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has
determined that for the first five-year period the proposed rules
are in effect, no fiscal implications are anticipated for the agency
or for other units of state or local government as a result of ad-
ministration or enforcement of the proposed rule.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years the
proposed rules are in effect, the public benefit anticipated will be
improved clarity regarding the applicability of a state and federal
regulation. The proposed rulemaking is not anticipated to result
in fiscal implications for businesses or individuals.

Local Employment Impact Statement

TCEQ reviewed this proposed rulemaking and determined that a
Local Employment Impact Statement is not required because the
proposed rulemaking does not adversely affect a local economy

in a material way for the first five years that the proposed rule is
in effect.

Rural Communities Impact Assessment

TCEQ reviewed this proposed rulemaking and determined that
the proposed rulemaking does not adversely affect rural commu-
nities in a material way for the first five years that the proposed
rules are in effect. The amendments would apply statewide and
have the same effect in rural communities as in urban commu-
nities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

TCEQ reviewed this proposed rulemaking and determined that
a Small Business Regulatory Flexibility Analysis is not required
because the proposed rule does not adversely affect a small or
micro-business in a material way for the first five years the pro-
posed rules are in effect.

Government Growth Impact Statement

TCEQ prepared a Government Growth Impact Statement as-
sessment for this proposed rulemaking. The proposed rulemak-
ing does not create or eliminate a government program and will
not require an increase or decrease in future legislative appro-
priations to the agency. The proposed rulemaking does not re-
quire the creation of new employee positions, eliminate current
employee positions, or require an increase or decrease in fees
paid to the agency. The proposed rulemaking does not create,
expand, repeal or limit an existing regulation, nor does the pro-
posed rulemaking increase or decrease the number of individu-
als subject to its applicability. During the first five years, the pro-
posed rule should not impact positively or negatively the state’s
economy.

Draft Regulatory Impact Analysis Determination

TCEQ reviewed the proposed rulemaking considering the regu-
latory impact analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking does
not meet the definition of a "Major environmental rule" as defined
in that statute and, in addition, if it did meet the definition, would
not be subject to the requirement to prepare a regulatory im-
pact analysis. A "Major environmental rule" means a rule, the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure, and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
Additionally, the proposed rulemaking does not meet any of the
four applicability criteria for requiring a regulatory impact analy-
sis for a major environmental rule, which are listed in Tex. Gov't
Code Ann., §2001.0225(a). Tex. Gov’'t Code Ann., § 2001.0225
applies only to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
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gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.

The proposed rulemaking’s purpose is to amend 30 TAC
§116.150(e) to clarify that the NO, waiver for sources located in
the El Paso ozone nonattainment area applies exclusively to the
1979 one-hour ozone standard and, therefore, does not apply
to NNSR requirements for the 2015 eight-hour ozone standard.
As discussed elsewhere in this preamble, the currently effec-
tive rule provision that allows major sources of NO, to avoid
NNSR permitting is not specific regarding its applicability for a
particular ozone NAAQS. This proposed rule will appropriately
clarify the applicability of the NO, waiver to the 1979 one-hour
ozone NAAQS only. Although the 1979 one-hour ozone NAAQS
has been revoked by EPA, states must continue to implement
applicable requirements unless their removal is approved by
EPA. Clarification of the applicability of the NO, waiver will
assure appropriate and effective implementation of the require-
ment. New Source Review (NSR) preconstruction permitting
programs are mandated by 42 United States Code (USC), 7410,
FCAA, §110. States are required to either accept delegation
of the federal NSR program or create, submit, and implement
a program as part of their EPA-approved SIP, required by the
FCAA, §110 to attain and maintain the NAAQS. All NSR permits
must also be included in operating permits by 42 USC, §7661a,
FCAA, §502, as specified elsewhere in this preamble. Texas
has an EPA-approved NSR preconstruction program, so the
proposed revisions to 30 TAC Chapter 116 will be submitted to
EPA as revisions to the Texas SIP, as discussed elsewhere in
this preamble.

The proposed rulemaking implements requirements of the
FCAA, 42 USC §7410, which requires states to adopt a SIP
that provides for the implementation, maintenance, and en-
forcement of the NAAQS in each air quality control region of the
state. While 42 USC §7410 generally does not require specific
programs, methods, or reductions in order to meet the standard,
the SIP must include enforceable emission limitations and other
control measures, means, or techniques (including economic
incentives such as fees, marketable permits, and auctions
of emissions rights), as well as schedules and timetables for
compliance as may be necessary or appropriate to meet the ap-
plicable requirements of the FCAA. The FCAA does specifically
require NSR preconstruction permitting programs for both major
and minor stationary sources. The provisions of the FCAA
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order
to meet the NAAQS; and for required programs, states must
create and implement programs that meet both the statutory
and regulatory requirements for those programs. In developing
the required or necessary programs, states, affected industry,
and the public collaborate on the best methods for meeting the
requirements of the FCAA and attaining the NAAQS for the spe-
cific regions in the state. Even though the FCAA allows states
to develop their own programs, this flexibility does not relieve a
state from developing a program that meets the requirements
of 42 USC §7410.

If a state does not comply with its obligations under 42 USC,
§7410, FCAA, §110 to submit SIPs, states are subject to discre-
tionary sanctions under 42 USC, §7410(m) or mandatory sanc-
tions under 42 USC, §7509, FCAA, §179 as well as the imposi-
tion of a federal implementation plan (FIP) under 42 USC, §7410,
FCAA, §110(c). Under 42 USC, §7661a, FCAA, §502, states
are also required to have federal operating permit programs that
provide authority to issue permits and assure compliance with

each applicable standard, regulation, or requirement under the
FCAA, including enforceable emission limitations and other con-
trol measures, means, or techniques, which are required under
42 USC, §7410, FCAA, §110. Similar to requirements in 42
USC, §7410, FCAA, §110, regarding the requirement to adopt
and implement plans to attain and maintain the national ambient
air quality standards, states are not free to ignore requirements
in 42 USC, §7661a, FCAA, §502 and must develop and submit
programs to provide for operating permits for major sources that
include all applicable requirements of the FCAA. Lastly, states
are also subject to the imposition of sanctions under 42 USC,
§7661a(d) and (i), FCAA, §502(d) and (i) for failure to submit
an operating permits program, the disapproval of any operating
permits program, or failure to adequately administer and enforce
the approved operating permits program.

The requirement to provide a fiscal analysis of regulations in the
Texas Government Code was amended by Senate Bill (SB) 633
during the 75th legislative session. The intent of SB 633 was to
require agencies to conduct a regulatory impact analysis of ex-
traordinary rules. These are identified in the statutory language
as major environmental rules that will have a material adverse
impact and will exceed a requirement of state law, federal law,
or a delegated federal program, or are adopted solely under the
general powers of the agency. With the understanding that this
requirement would seldom apply, TCEQ provided a cost esti-
mate for SB 633 that concluded "based on an assessment of
rules adopted by the agency in the past, it is not anticipated that
the bill will have significant fiscal implications for the agency due
to its limited application." TCEQ also noted that the number of
rules that would require assessment under the provisions of the
bill was not large. This conclusion was based, in part, on the cri-
teria set forth in the bill that exempted rules from the full analysis
unless the rule was a major environmental rule that exceeds a
federal law.

Because of the ongoing need to meet federal requirements,
TCEQ routinely proposes and adopts rules incorporating or de-
signed to satisfy specific federal requirements. The legislature
is presumed to understand this federal scheme. If each rule
proposed by TCEQ to meet a federal requirement was consid-
ered to be a major environmental rule that exceeds federal law,
then each of those rules would require the full regulatory impact
analysis (RIA) contemplated by SB 633. Requiring a full RIA for
all federally required rules is inconsistent with the conclusions
reached by TCEQ in its cost estimate and by the Legislative
Budget Board (LBB) in its fiscal notes. Since the legislature is
presumed to understand the fiscal impacts of the bills it passes,
and that presumption is based on information provided by state
agencies and the LBB, then the intent of SB 633 is presumed
to only require the full RIA for rules that are extraordinary in
nature. While the proposed rules may have a broad impact, that
impact is no greater than is necessary or appropriate to meet
the requirements of the FCAA and creates no additional impacts
since the proposed rules do not impose burdens greater than
required to comply with the FCAA requirement for states to cre-
ate and implement NSR preconstruction permitting programs,
as discussed elsewhere in this preamble.

For these reasons, the proposed rules fall under the exception
in Texas Government Code, §2001.0225(a), because they are
required by, and do not exceed, federal law. TCEQ has consis-
tently applied this construction to its rules since this statute was
enacted in 1997. Since that time, the legislature has revised the
Texas Government Code but left this provision substantially un-
amended. It is presumed that "when an agency interpretation is
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in effect at the time the legislature amends the laws without mak-
ing substantial change in the statute, the legislature is deemed
to have accepted the agency's interpretation." (Central Power &
Light Co. v. Sharp, 919 S.W.2d 485, 489 (Tex. App. Austin
1995), writ denied with per curiam opinion respecting another is-
sue, 960 S.W.2d 617 (Tex. 1997); Bullock v. Marathon Qil Co.,
798 S.W.2d 353, 357 (Tex. App. Austin 1990, no writ). Cf. Hum-
ble Oil & Refining Co. v. Calvert, 414 S.\W.2d 172 (Tex. 1967);
Dudney v. State Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893
(Tex. App. Austin 2000); Southwestern Life Ins. Co. v. Mon-
temayor, 24 S.W.3d 581 (Tex. App. Austin 2000, pet. denied);
and Coastal Indust. Water Auth. v. Trinity Portland Cement
Div., 563 S.W.2d 916 (Tex. 1978).) TCEQ’s interpretation of the
RIA requirements is also supported by a change made to the
Texas Administrative Procedure Act (APA) by the legislature in
1999. In an attempt to limit the number of rule challenges based
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the
standard of "substantial compliance" (Texas Government Code,
§2001.035). The legislature specifically identified Texas Govern-
ment Code, §2001.0225 as subject to this standard.

As discussed in this analysis and elsewhere in this preamble,
TCEQ has substantially complied with the requirements of Texas
Government Code, §2001.0225. The proposed rules implement
the requirements of the FCAA as discussed in this analysis and
elsewhere in this preamble. The proposed rules were deter-
mined to be necessary to fulfill the state’s obligation to create
and implement an NSR preconstruction permitting program, and
all NSR permits are required to be included in federal operating
permits under 42 USC, §7661a, FCAA, §502, and will not ex-
ceed any standard set by state or federal law. These proposed
rules are not an express requirement of state law. The pro-
posed rules do not exceed a requirement of a delegation agree-
ment or a contract between state and federal government, as
the proposed rules, if adopted by TCEQ and approved by EPA,
will become federal law as part of the approved SIP required
by 42 USC §7410, FCAA, §110. The proposed rules were not
developed solely under the general powers of the agency but
are authorized by specific sections of Texas Health and Safety
Code, Chapter 382 (also known as the Texas Clean Air Act), and
the Texas Water Code, which are cited in the STATUTORY AU-
THORITY section of this preamble, including Texas Health and
Safety Code, §§382.011, 382.012, and 382.017. Therefore, this
proposed rulemaking action is not subject to the regulatory anal-
ysis provisions of Texas Government Code, §2001.0225(b).

TCEQ invites public comment regarding the Draft Regulatory Im-
pact Analysis Determination during the public comment period.
Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), taking means a
governmental action that affects private real property, in whole or
in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article |, Texas Con-
stitution; or a governmental action that affects an owner’s private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner’s right to the property that would oth-

erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25 percent in the
market value of the affected private real property, determined by
comparing the market value of the property as if the governmen-
tal action is not in effect and the market value of the property
determined as if the governmental action is in effect.

TCEQ completed a takings impact analysis for the proposed
rulemaking action under the Texas Government Code, Chapter
2007. The primary purpose of this proposed rulemaking action,
as discussed elsewhere in this preamble, is to amend 30 TAC
§116.150(e) to clarify that the NO, waiver for sources located in
the El Paso ozone nonattainment area applies exclusively to the
1979 one-hour ozone standard and, therefore, does not apply
to NNSR requirements for the 2015 eight-hour ozone standard.
As discussed elsewhere in this preamble, the currently effective
rule provision that allows major sources of NO, to avoid NNSR
permitting is not specific regarding its applicability for a particu-
lar ozone NAAQS. This proposed rule would appropriately clarify
the applicability of the NO, waiver to the 1979 one-hour ozone
NAAQS only. Although the 1979 one-hour ozone NAAQS has
been revoked by EPA, states must continue to implement ap-
plicable requirements unless their removal is approved by EPA.
Clarification of the applicability of the NO, waiver will assure ap-
propriate and effective implementation of the requirement. NSR
preconstruction permitting programs are mandated by 42 USC,
7410, FCAA, §110. States are required to either accept dele-
gation of the federal NSR program or create, submit, and im-
plement a program as part of their EPA-approved SIP, required
by the FCAA, §110 to attain and maintain the NAAQS. The pro-
posed rule changes will continue to fulfill this requirement. Also,
since NSR preconstruction permitting is an applicable require-
ment of the FCAA, all NSR permits are required to be included
in operating permits by 42 USC, §7661a, FCAA, §502. Texas
has an EPA-approved NSR preconstruction program, so the pro-
posed revisions to 30 TAC Chapter 116 will be submitted to EPA
as revisions to the Texas SIP, as discussed elsewhere in this pre-
amble.

Therefore, Chapter 2007 does not apply to this proposed rule-
making because it is an action reasonably taken to fulfill an obli-
gation mandated by federal law, as provided by Texas Govern-
ment Code, §2007.003(b)(4).

As discussed elsewhere in this preamble, the proposed rule-
making implements requirements of the FCAA, 42 USC §7410,
which requires states to adopt a SIP that provides for the im-
plementation, maintenance, and enforcement of the NAAQS in
each air quality control region of the state, as well as requires
certain specific programs, such as NSR preconstruction permit-
ting. While 42 USC §7410 generally does not require specific
programs, methods, or reductions in order to meet the standard,
the SIP must include enforceable emission limitations and other
control measures, means, or techniques (including economic in-
centives such as fees, marketable permits, and auctions of emis-
sions rights), as well as schedules and timetables for compli-
ance as may be necessary or appropriate to meet the applicable
requirements of the FCAA. The FCAA does specifically require
NSR preconstruction permitting programs for both major and mi-
nor stationary sources. The provisions of the FCAA recognize
that states are in the best position to determine what programs
and controls are necessary or appropriate in order to meet the
NAAQS, and for required programs, states must create and im-
plement programs that meet both the statutory and regulatory
requirements for those programs. In developing the required
or necessary programs, states, affected industry, and the public
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collaborate on the best methods for meeting the requirements of
the FCAA and attaining the NAAQS for the specific regions in the
state. Even though the FCAA allows states to develop their own
programs, this flexibility does not relieve a state from developing
a program that meets the requirements of 42 USC §7410.

If a state does not comply with its obligations under 42 USC,
§7410, FCAA, §110 to submit SIPs, states are subject to discre-
tionary sanctions under 42 USC, §7410(m) or mandatory sanc-
tions under 42 USC, §7509, FCAA, §179 as well as the imposi-
tion of a FIP under 42 USC, §7410, FCAA, §110(c). Under 42
USC, §7661a, FCAA, §502, states are required to have federal
operating permit programs that provide authority to issue per-
mits and assure compliance with each applicable standard, reg-
ulation, or requirement under the FCAA, including enforceable
emission limitations and other control measures, means, or tech-
niques, which are required under 42 USC, §7410, FCAA, §110.
Similar to requirements in 42 USC, §7410, FCAA, §110, regard-
ing the requirement to adopt and implement plans to attain and
maintain the NAAQS, states are not free to ignore requirements
in 42 USC, §7661a, FCAA, §502 and must develop and submit
programs to provide for operating permits for major sources that
include all applicable requirements of the FCAA. Lastly, states
are also subject to the imposition of sanctions under 42 USC,
§7661a(d) and (i), FCAA, §502(d) and (i) for failure to submit
an operating permits program, the disapproval of any operating
permits program, or failure to adequately administer and enforce
the approved operating permits program.

The proposed rules will not create any additional burden on pri-
vate real property beyond what is required under federal law,
as the proposed rules, if adopted by TCEQ and approved by
EPA, will become federal law as part of the approved SIP re-
quired by 42 USC §7410, FCAA, §110. The proposed rules will
not affect private real property in a manner that would require
compensation to private real property owners under the United
States Constitution or the Texas Constitution. The proposal also
will not affect private real property in a manner that restricts or
limits an owner's right to the property that would otherwise ex-
ist in the absence of the governmental action. Therefore, the
proposed rulemaking will not cause a taking under Texas Gov-
ernment Code, Chapter 2007. For these reasons, Texas Gov-
ernment Code, Chapter 2007 does not apply to this proposed
rulemaking.

Consistency with the Coastal Management Program

TCEQ reviewed the proposed rulemaking and found the pro-
posal is a rulemaking identified in the Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(b)(2) relating to rules
subject to the Coastal Management Program and will, therefore,
require that goals and policies of the Texas Coastal Management
Program (CMP) be considered during the rulemaking process.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Effect on Sites Subject to the Federal Operating Permits Pro-
gram

Chapter 116 is an applicable requirement under the 30 TAC
Chapter 122, Federal Operating Permits Program. Although
the proposed rulemaking would amend the language in 30
TAC §116.150(e), the amended language will clarify the waiver
applicability to the NO, standards for the El Paso nonattainment
area for the 1979 one-hour ozone standard; therefore, it is not

anticipated to have an adverse effect on sites subject to NNSR
requirements.

Announcement of Hearing

TCEQ will hold a hybrid virtual and in-person public hearing on
this proposal in Austin on February 27, 2024, at 10:00 a.m. in
Building F, Room 2210, at TCEQ’s central office located at 12100
Park 35 Circle. The hearing is structured for the receipt of oral
or written comments by interested persons. Individuals may
present oral statements when called upon in order of registra-
tion. Open discussion will not be permitted during the hearing;
however, commission staff members will be available to discuss
the proposal 30 minutes prior to the hearing at 9:30 a.m.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by Friday, February 23, 2024. To register for the
hearing, please email Rules@tceq.texas.gov and provide the fol-
lowing information: your name, your affiliation, your email ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partici-
pating in the hearing will be sent on Monday, February 26, 2024,
to those who register for the hearing.

Persons who do not wish to provide oral comments but would
like to view the hearing may do so at no cost at:

https://teams.microsoft.com/l/meetup-join/19%3ameeting_YT-
kzNmNKkYTgtZmViYS00ZDRjLWI4ZWUtMzNIMDA20OTA2YTk4
%40thread.v2/0?context=%7b%22Tid%22%3a%22871a83a4-
alce-4b7a-8156-3bcd93a08fba%22%2c%220id%22%3a%
22e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%2c%22ls-
BroadcastMeeting%22%3atrue%7d

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https://tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via the
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2023-121-116-Al. The comment pe-
riod closes at midnight Tuesday, February 27, 2024. Please
choose one of the methods provided to submit your written com-
ments.

Copies of the proposed rulemaking can be obtained from
TCEQ's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html.  For further information, please contact
Suzanne Alexander, Operational Support Section, Air Permits
Division, (512) 239-2134.

Statutory Authority

The amendments are proposed under Texas Water Code (TWC),
§5.102, concerning General Powers, which provides authority to
perform any acts necessary and convenient to exercising its ju-
risdiction; TWC §5.103, concerning Rules, which requires the
commission to adopt rules necessary to carry out its power and
duties; TWC, §5.105, concerning General Policy, which requires
the commission to adopt all general policy by rule; TWC, §7.002,
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concerning Enforcement Authority, which authorizes the com-
mission to enforce the provisions of the Water Code and the
Health and Safety Code within the commission’s jurisdiction; and
under Texas Health and Safety Code (THSC), §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purpose of the Texas Clean Air
Act.

The amendments are also proposed under THSC, §382.002,
concerning Policy and Purpose, which establishes the commis-
sion's purpose to safeguard the state's air resources, consistent
with the protection of public health, general welfare, and physi-
cal property; THSC, §382.011, concerning General Powers and
Duties, which authorizes the commission to control the quality
of the state's air; THSC, §382.012, concerning the State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the proper control
of the state's air; THSC, §382.015, concerning the Power to
Enter Property, which authorizes a member, employee, or
agent of the commission to enter public or private property
to inspect and investigate conditions relating to emissions of
air contaminants; THSC, §382.016, concerning Monitoring
Requirements; Examination of Records, which authorizes the
commission to prescribe reasonable requirements for measur-
ing and monitoring the emissions of air contaminants; THSC,
§382.022, concerning Investigations, which authorizes the
executive director authority to make or require investigations;
THSC, §382.051, concerning Permitting Authority of the Com-
mission; Rules, which authorizes the commission to adopt
rules as necessary to comply with changes in federal law or
regulations applicable to permits issued under the Texas Clean
Air Act; THSC, §382.0512 concerning Modification of Existing
Facility; authorizing the commission to consider certain effects
on modifications of permits; THSC,§382.0513, concerning Per-
mit Conditions, which authorizes the commission to establish
and enforce permit conditions consistent with the Texas Clean
Air Act; THSC, §382.0514, concerning Sampling, Monitoring,
and Certification, which authorizes the commission to require
sampling, monitoring, and certification requirements as permit
conditions; THSC, §382.0515, Application for Permit, which
authorizes the commission to require certain information in
a permit application; and THSC, §382.0518, Preconstruction
Permit, allowing the commission to require a permit prior to
construction of a facility.

The proposed amendments implement TWC, §5.102, §5.103,
§5.105, and §7.002; and THSC, §§382.002, 382.011, 382.012,
382.015, 382.016, 382.017, 382.022, 382.051, 382.0512,
382.0513, 382.0514, 382.0515, and 382.0518.

§116.150. New Major Source or Major Modification in Ozone Nonat-
tainment Areas.

(a) This section applies to all new source review authorizations
for new construction or modification of facilities or emissions units that
will be located in any area designated as nonattainment for ozone under
42 United States Code (USC), §§7407 et seq. as of the date of issuance
of the permit, unless the following apply on the date of issuance of the
permit:

(1) the United States Environmental Protection Agency
(EPA) has made a finding of attainment;

(2) the EPA has approved the removal of nonattainment
New Source Review (NSR) requirements from the area;

(3) the EPA has determined that Prevention of Significant
Deterioration requirements apply in the area; or

(4) the EPA determines that nonattainment NSR is no
longer required for purposes of anti-backsliding.

(b) The owner or operator of a proposed new major stationary
source, as defined in §116.12 of this title (relating to Nonattainment and
Prevention of Significant Deterioration Review Definitions) of volatile
organic compound (VOC) emissions or nitrogen oxides (NO,) emis-
sions, or the owner or operator of an existing stationary source of VOC
or NO, emissions that will undergo a major modification, as defined
in §116.12 of this title with respect to VOC or NO,, shall meet the re-
quirements of subsection (d)(1) - (4) of this section, except as provided
in subsection (e) of this section. Table I, located in the definition of
major modification in §116.12 of this title, specifies the various clas-
sifications of nonattainment along with the associated emission levels
that designate a major stationary source and significant level for those
classifications.

(c) Except as noted in subsection (e) of this section regarding
NO,, the de minimis threshold test (netting) is required for all modifi-
cations to existing major sources of VOC or NO, unless at least one of
the following conditions are met:

(1) the proposed project emissions increases are less than
five tons per year (tpy) of the individual nonattainment pollutant in
areas classified under Federal Clean Air Act (FCAA), Title I, Part D,
Subpart 2 (42 USC, §7511) classified as Serious or Severe;

(2) the proposed project emissions increases are less than
40 tpy of the individual nonattainment pollutant in areas classified un-
der FCAA, Title I, Part D, Subpart 1 (42 USC, §7502) and for those
under FCAA, Title I, Part D, Subpart 2 (42 USC, §7511) classified as
Marginal or Moderate; or

(3) the project emissions increases are less than the signif-
icant level stated in Table I located in the definition of major modi-
fication in §116.12 of this title and when coupled with project actual
emissions decreases for the same pollutant, summed as the project net,
are less than or equal to zero tpy.

(d) In applying the de minimis threshold test, if the net emis-
sions increases are greater than the significant levels stated in Table I
located in the definition of major modification in §116.12 of this title,
the following requirements apply.

(1) The proposed facility or emissions unit shall comply
with the lowest achievable emission rate (LAER) as defined in §116.12
of this title for the nonattainment pollutants for which the facility or
emissions unit is a new major source or major modification except as
provided in paragraph (3)(B) of this subsection and except for existing
major stationary sources that have a potential to emit (PTE) of less than
100 tpy of the applicable nonattainment pollutant. For these sources,
best available control technology (BACT) can be substituted for LAER.
LAER shall otherwise be applied to each new facility or emissions unit
and to each existing facility or emissions unit at which the net emissions
increase will occur as a result of a physical change or change in method
of operation of the unit.

(2) All major stationary sources owned or operated by the
applicant (or by any person controlling, controlled by, or under com-
mon control with the applicant) in the state must be in compliance or
on a schedule for compliance with all applicable state and federal emis-
sion limitations and standards.

(3) At the time the new or modified facility or emissions
unit or facilities or emissions units commence operation, the emissions
increases from the new or modified facility or emissions unit or facil-
ities or emissions units must be offset. The proposed facility or emis-
sions unit shall use the offset ratio for the appropriate nonattainment
classification as defined in §116.12 of this title and shown in Table I
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located in the definition of major modification in §116.12 of this title.
Internal offsets that are generated at the source and that otherwise meet
all creditability criteria can be applied as follows.

(A) Major stationary sources located in a serious or se-
vere ozone nonattainment area with a PTE of less than 100 tpy of an
applicable nonattainment pollutant are not required to undergo nonat-
tainment new source review under this section, if the project increases
are offset with internal offsets at a ratio of at least 1.3 to 1.

(B) Major stationary sources located in a serious or se-
vere ozone nonattainment area with a PTE of greater than or equal to
100 tpy of an applicable nonattainment pollutant can substitute federal
BACT (as identified in §116.160(c)(1)(A) of this title (relating to Pre-
vention of Significant Deterioration Requirements) for LAER, if the
project increases are offset with internal offsets at a ratio of at least 1.3
to 1. Internal offsets used in this manner can also be applied to satisfy
the offset requirement.

(4) In accordance with the FCAA, the permit application
must contain an analysis of alternative sites, sizes, production pro-
cesses, and control techniques for the proposed source. The analysis
must demonstrate that the benefits of the proposed location and source
configuration significantly outweigh the environmental and social costs
of that location.

(e) For sources located in the El Paso ozone nonattainment
area under the 1979 one-hour ozone National Ambient Air Quality
Standard as defined in 40 Code of Federal Regulations, Part 81, the
requirements of this section do not apply to NO, emissions.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400118

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 239-2678

¢ ¢ ¢

CHAPTER 311. WATERSHED PROTECTION
SUBCHAPTER H. REGULATION OF
QUARRIES IN THE JOHN GRAVES SCENIC
RIVERWAY

30 TAC §§311.71 - 311.75, 311.77, 311.79 - 311.82

The Texas Commission on Environmental Quality (TCEQ) pro-
poses to amend §§311.71 - 311.75, 311.77, and 311.79 - 311.82.

Background and Summary of the Factual Basis for the Proposed
Rules

House Bill (HB) 1688, 88th Texas Regular Legislative Session,
amended Texas Water Code (TWC), Chapter 26 by revising
Subchapter M (Water Quality Protection Areas); specifically,
§8§26.551 - 26.562, by expanding the pilot program originally
established for quarries in the John Graves Scenic Riverway
(Brazos River Basin) to include the "Coke Stevenson Scenic
Riverway" (Colorado River Basin). The statute addresses

permitting, financial responsibility, inspections, water quality
sampling, enforcement, cost recovery, and interagency cooper-
ation regarding quarry operations. The Coke Stevenson Scenic
Riverway is defined as the South Llano River and its contributing
watershed in Kimble County, located upstream of the river's
confluence with the North Llano River at the City of Junction.

TCEQ is proposing to amend 30 Texas Administrative Code
(TAC) Chapter 311 (Watershed Protection Rules), Subchapter
H (Regulation of Quarries in the John Graves Scenic Riverway),
which implements TWC, §§26.551 - 26.554 and 26.562. The
proposed amendment to Subchapter H expands the permitting
and financial assurance requirements for quarries to the new
Coke Stevenson Scenic Riverway water quality protection area,
continues the requirements in the John Graves Scenic Riverway
water quality protection area, and extends the expiration date
of the pilot program to September 1, 2027.

Section by Section Discussion

Proposed amended Chapter 311, Subchapter H, would remove
reference to "the John Graves Scenic Riverway" from the sub-
chapter title and replace it with "Certain Water Quality Protection
Areas"; the amended title would be "Regulation of Quarries in
Certain Water Quality Protection Areas." This change is required
to provide clarity that the applicability extends to all water quality
protection areas identified in the subchapter.

Proposed amended Chapter 311, Subchapter H would remove
references to "the John Graves Scenic Riverway" and replace
them with reference to "a water quality protection area" through-
out the subchapter to encompass both the John Graves Scenic
Riverway and Coke Stevenson Scenic Riverway water quality
protection areas.

Proposed amended §311.71 (Definitions) would define one new
term and revise one term used within the subchapter to be
consistent with the definitions found in HB 1688. The new term
"Coke Stevenson Scenic Riverway" means the South Llano
River and its contributing watershed in Kimble County, located
upstream of the river's confluence with the North Llano River at
the City of Junction. The revised term "Water quality protection
areas" means the Brazos River and its contributing watershed
within Palo Pinto and Parker Counties, Texas, downstream from
the Morris Shepard Dam on the Possum Kingdom Reservoir in
Palo Pinto County, and extending to the county line between
Parker and Hood Counties, Texas; and the South Llano River
and its contributing watershed in Kimble County, located up-
stream of the river's confluence with the North Llano River at the
City of Junction. The terms "responsible party" and "water body"
were revised for clarity and to remove unnecessary language.

Proposed amended §311.72 (Applicability) would identify activ-
ities regulated by this subchapter and activities specifically ex-
cluded from regulation. Activities regulated by this subchap-
ter include quarrying within a water quality protection area in
the John Graves Scenic Riverway and Coke Stevenson Scenic
Riverway, as identified in subsection (a). In addition, proposed
amended §311.72 specifies September 1, 2027, as the new ex-
piration date for Chapter 311, Subchapter H, consistent with HB
1688.

Proposed amended §311.73 (Prohibitions) would identify areas
within the newly defined water quality protection area where
quarrying is prohibited, consistent with HB 1688. The proposed
amendment to §311.73(a), consistent with existing regulations
for the John Graves Scenic Riverway, would prohibit the con-
struction or operation of any new quarry, or the expansion of
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an existing quarry, located within 200 feet of any water body
within the Coke Stevenson Scenic Riverway. Consistent with
similar regulations for the John Graves Scenic Riverway, the
construction or operation of any new quarry, or the expansion of
an existing quarry, located between 200 feet and 1,500 feet of
any water body in the Coke Stevenson Scenic Riverway would
be prohibited except where the requirements in §§311.75(2),
311.77, and 311.78(b) are met. For the purposes of this sub-
chapter, a new quarry is any quarry that commenced operations
after September 1, 2005. An existing quarry is any quarry that
was in operation prior to September 1, 2005. Expansion of an
existing quarry refers to any change to an existing quarry that
results in additional disturbance, including the construction of
additional processing areas.

Just as with the John Graves Scenic Riverway regulations,
throughout this subchapter, prohibitions, application require-
ments, and performance criteria are established for quarries
located in the Coke Stevenson Scenic Riverway based upon the
quarry's location relative to a navigable water body (as defined
in §311.71). Where location is established as the distance
from a water body, the distance is measured from the gradient
boundary. Federal Emergency Management Agency flood
hazard maps identify the 100-year floodplain relative to a water
body.

Proposed amended §311.82, Existing Quarries, would require
existing quarries that are subject to the proposed rule to seek and
obtain an authorization in accordance with §311.74(b), if they
have not done so before the effective date of this rule. The ex-
isting quarries in the John Graves Scenic Riverway that already
obtained an authorization in accordance with §311.74(b) will not
need to reapply for coverage under this proposed rulemaking.
However, any new or expanding quarries within the John Graves
Scenic Riverway or the Coke Stevenson Scenic Riverway must
apply for permit coverage. Paragraph (c) was modified to clarify
that existing quarries located within 200 to 1,500 feet of a water
body in the Coke Stevenson Scenic Riverway must submit an
application for permit coverage within 180 days of the effective
date of the subchapter.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has
determined that for each year the proposed rules are in effect,
no costs are anticipated for the agency or for other units of state
or local government as a result of administration or enforcement
of the proposed rule.

Public Benefits and Costs

Mr. Girten determined that for each year the proposed rules
are in effect, the public benefit will be compliance with state
law, specifically HB 1688 from the 88th Regular Legislative Ses-
sion. As a result of this rulemaking, the public in the water-
sheds of the Coke Stevenson Scenic Riverway and John Graves
Scenic Riverway may see improved water quality, reduced en-
vironmental impact during heavy rain events, and more aesthet-
ically pleasing waters thereby increasing desirability for recre-
ational opportunities.

The proposed rulemaking would result in fiscal implications for
quarry operations in the Coke Stevenson Scenic Riverway for
each year the proposed rules are in effect and for the years by
which the pilot program in the John Graves Scenic Riverway is
being extended (§311.72). No fiscal implications are anticipated
for businesses in the Coke Stevenson Scenic Riverway because
there are no quarries in this area.

Eight existing permittees in the John Graves Scenic Riverway
would be fiscally impacted by the proposed rulemaking. Four of
these entities are billed an annual water quality fee of $800 per
year, so the total fees for these entities over the two years by
which the pilot program is being extended would be $1,600, or
$6,400 in total annual water quality fees over the two-year pe-
riod for these four entities. One entity is within 200 to 1,500 feet
of a water body in the water quality protection area and would
be responsible for continuing to provide financial assurance for
reclamation and restoration, and the other seven entities would
be required to provide financial assurance for restoration only
(§311.81). Unless these operations can meet the financial re-
quirements through a corporate financial test, the total cost for
the entity within 200 to 1,500 feet of a water body is estimated
at $22,600 per year in premiums, or $45,200 in total for the two
years in which the applicability of this rule is being extended. The
total cost for premiums for the other seven entities is estimated
at $4,500 per year for each entity, which translates to $63,000 in
total for two years for these seven entities.

In the event an entity wants to initiate quarry operations within
the Coke Stevenson Scenic Riverway or John Graves Scenic
Riverway within the amended period of the applicability of the
rulemaking or amend, modify, or renew a permit, additional costs
would apply. This rulemaking would require entities greater than
one mile from a water body in the water quality protection area for
either waterway to be responsible for development of a restora-
tion plan, maintenance of financial assurance for restoration,
and complying with performance criteria (§311.74(b)(1)). Enti-
ties within one mile of a water body in a water quality protection
area would be responsible for these costs in addition to a fee
for an individual permit (§311.74(b)(2)). Entities within 200 to
1,500 feet of a water body would additionally be responsible for
costs associated with developing a technical demonstration, de-
veloping a reclamation plan, maintaining financial assurance for
restoration, and complying with additional performance criteria
(§311.74(b)(3)).

Individual permit application fees are $1,250 which is $1,150
greater than the Multi-Sector General Permit application fee,
which would otherwise be required. Additionally, entities with
individual permits may be responsible for attorney fees if con-
tested case hearings are held, and these costs could range from
$5,000 to $150,000 depending on the length of hearing and
other circumstances. Professional fees are estimated between
$5,000 to $50,000 for the development of restoration plan,
reclamation plan when applicable, and technical demonstration
when applicable. Costs associated with controls as necessary
to be compliant could be as little as $2,100 or cost more than
$100,000 depending on the size of the operation, topography,
vegetative cover, and other factors. As noted above, costs
associated with premiums for maintaining financial assurance
for restoration is estimated at $4,500 annually, and premiums
for restoration and reclamation together would be $22,600
annually.

Local Employment Impact Statement

TCEQ reviewed this proposed rulemaking and determined that a
Local Employment Impact Statement is not required because the
proposed rulemaking does not adversely affect a local economy
in a material way for the first five years that the proposed rule is
in effect.

Rural Communities Impact Assessment
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This rulemaking applies to specific water quality protection in
Palo Pinto, Parker, and Kimble counties, and these counties in-
clude rural communities. TCEQ reviewed this proposed rule-
making and determined that the proposed rulemaking does not
adversely affect rural communities in a material way for the first
five years that the proposed rules are in effect.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or mi-
cro-businesses due to the implementation or administration of
the proposed rule for the first five-year period the proposed rules
are in effect. Four micro-businesses in the John Graves Scenic
Riverway are already operating under the existing rule; there-
fore, no new implications are anticipated due to this rulemaking.
No other businesses have been identified which would be af-
fected.

Small Business Regulatory Flexibility Analysis

TCEQ reviewed this proposed rulemaking and determined that
a Small Business Regulatory Flexibility Analysis is not required
because the proposed rule does not adversely affect a small or
micro-business in a material way for the first five years the pro-
posed rules are in effect.

Government Growth Impact Statement

TCEQ prepared a Government Growth Impact Statement as-
sessment for this proposed rulemaking. The proposed rulemak-
ing does not create or eliminate a government program and will
not require an increase or decrease in future legislative appro-
priations to the agency. The proposed rulemaking does not re-
quire the creation of new employee positions, eliminate current
employee positions, or require an increase or decrease in fees
paid to the agency. The proposed rulemaking amends an ex-
isting regulation, extending the John Graves Scenic Riverway
program by two years, and it establishes an identical program
for the Coke Stevenson Scenic Riverway. During the first five
years, the proposed rule should not impact positively or nega-
tively the state's economy.

Draft Regulatory Impact Analysis Determination

TCEQ reviewed the proposed rulemaking in consideration of
the regulatory analysis of major environmental rules required by
Texas Government Code (TGC), §2001.0225 and determined
that the rulemaking is not subject to §2001.0225(a) because it
does not meet the definition of a "Major environmental rule" as
defined in §2001.0225(g)(3). The following is a summary of that
review.

Section 2001.0225 applies to a "Major environmental rule"
adopted by a state agency, the result of which is to exceed
standards set by federal law, exceed express requirements
of state law, exceed requirements of delegation agreements
between the state and the federal government to implement
a state and federal program, or adopt a rule solely under the
general powers of the agency instead of under a specific state
law. A "Major environmental rule" is a rule, the specific intent
of which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.

The 88th Texas Legislature enacted HB 1688, amending TWC,
Chapter 26, Subchapter M (Water Quality Protection Areas) to
include the Coke Stevenson Scenic Riverway, defined by HB

1688 as the South Llano River in Kimble County, located up-
stream of the river's confluence with the North Llano River at the
City of Junction, in TCEQ's Pilot Program for water quality pro-
tection areas that the 79th Texas Legislature enacted through
Senate Bill (SB) 1354 for a certain designated portion of the Bra-
zos River. That designated portion of the Brazos River, defined
by SB 1354 as the Brazos River Basin, and its contributing wa-
tershed, located downstream of the Morris Shepard Dam on the
Possum Kingdom Reservoir in Palo Pinto County, Texas, and ex-
tending to the county line between Parker and Hood Counties,
Texas, is designated as the John Graves Scenic Riverway and
is subject to specific permitting and enforcement regulations that
SB 1354 established. The Pilot Program created specific regu-
lations for individual or general permits for quarries, depending
on their proximity to any water body in the area designated as
the John Graves Scenic Riverway. HB 1688 postpones the Pilot
Program's end, and the expiration of provisions governing the
Pilot Program, from September 1, 2025, to September 1, 2027,
and reenacts provisions relating to the reclamation and restora-
tion fund account.

As the Bill Analysis from the Natural Resources Committee of
the Texas House of Representatives makes clear, the 88th Texas
Legislature enacted HB 1688 with the aim of protecting the beds,
bottoms, and banks of a stretch of the South Llano River from
mining and quarrying activities. HB 1688 seeks to address this
issue by amending the TWC to include the Coke Stevenson
Scenic Riverway in the same Pilot Program as the John Graves
Scenic Riverway. Specifically, HB 1688 amends Chapter 26
of the TWC by revising Subchapter M to make the Pilot Pro-
gram requirements for the John Graves Scenic Riverway, related
to permitting, financial responsibility, inspections, water quality
sampling, enforcement, cost recovery, and interagency cooper-
ation regarding quarry operations, applicable to the stretch of the
South Llano River defined by HB 1688 as the Coke Stevenson
Scenic Riverway.

Therefore, the specific intent of the proposed rulemaking is re-
lated to extending existing protections for certain designated por-
tions of Texas rivers to additional designated portions of Texas
rivers in accordance with HB 1688.

HB 1688 amends Chapter 26 of the TWC by revising Subchapter
M (specifically §§26.551 - 26.562) and the proposed rulemaking
amends TCEQ Watershed Protection Rules, found at 30 TAC
Chapter 311, Subchapter H, which implements TWC, §§26.551
- 26.554 and §26.562. The proposed amendment to Subchapter
H would expand the permitting and financial assurance require-
ments for quarries to the new Coke Stevenson Scenic Riverway,
continues the requirements in the John Graves Scenic Riverway,
and extends the expiration date of the Pilot Program to Septem-
ber 1, 2027.

Certain aspects of TCEQ's Watershed Protection Rules are
intended to protect the environment or reduce risks to human
health from environmental exposure. However, the proposed
rulemaking will not adversely affect in a material way the
economy, a sector of the economy, productivity, competition, or
jobs; nor would the proposed rulemaking adversely affect in a
material way the environment, or the public health and safety
of the state or a sector of the state. Therefore, the proposed
rulemaking does not fit the TGC, §2001.0225 definition of "major
environmental rule."

Even if this rulemaking was a "Major environmental rule," this
rulemaking meets none of the criteria in §2001.0225 for the re-
quirement to prepare a full Regulatory Impact Analysis. First, this
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rulemaking is not governed by federal law. Second, it does not
exceed state law but rather extends state law and TCEQ rules
to adopted and effective state laws. Third, it does not come un-
der a delegation agreement or contract with a federal program
and, finally, is not being proposed under TCEQ's general rule-
making authority. This rulemaking is being proposed under a
specific state statute enacted in HB 1688 of the Texas 2023
legislative session and implements existing state law found at
TWC, §26.0135 that states that TCEQ must establish strategic
and comprehensive monitoring of water quality and the periodic
assessment of water quality in each watershed and river basin
of the state. Because this proposal does not constitute a major
environmental rule, a regulatory impact analysis is not required.

Therefore, TCEQ does not adopt the rule solely under TCEQ's
general powers. TCEQ invites public comment on the draft reg-
ulatory impact analysis determination. Written comments may
be submitted to the contact person at the address listed under
the Submittal of Comments section of this preamble.

Takings Impact Assessment

TCEQ evaluated the proposed rulemaking and performed an
analysis of whether it constitutes a taking under TGC, Chapter
2007. The following is a summary of that analysis.

Under TGC, §2007.002(5), "taking" means a governmental ac-
tion that affects private real property, in whole or in part or tem-
porarily or permanently, in a manner that requires the govern-
mental entity to compensate the private real property owner as
provided by the Fifth and Fourteenth Amendments to the United
States Constitution or Section 17 or 19, Article |, Texas Consti-
tution; or a governmental action that affects an owner's private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner's right to the property that would oth-
erwise exist in the absence of the governmental action and is
the producing cause of a reduction of at least 25% in the market
value of the affected private real property, determined by com-
paring the market value of the property as if governmental action
is not in effect and the market value of the property determined
as if the governmental action is in effect.

The specific purpose of the proposed rulemaking is to implement
the legislative amendments to the TWC in HB 1688 by amending
TCEQ's Watershed Protection Rules to extend existing protec-
tions for certain designated portions of Texas rivers to additional
designated portions of Texas rivers. TCEQ's Watershed Protec-
tion Rules do not regulate property but instead regulate water
quality in the specific watersheds. The proposed rulemaking will
substantially advance this stated purpose by adopting new rule
language that includes the Coke Stevenson Scenic Riverway in
TCEQ's Watershed Protection Rules.

Promulgation and enforcement of the proposed rules will not be a
statutory or constitutional taking of private real property because,
as TCEQ's analysis indicates, TGC, Chapter 2007 does not ap-
ply to these proposed rules because these rules do not impact
private real property in a manner that would require compen-
sation to private real property owners under the United States
Constitution or the Texas Constitution. Specifically, the proposed
rulemaking does not apply to or affect any landowner's rights in
any private real property because it does not burden (constitu-
tionally), restrict, or limit any landowner's right to real property
and reduce any property's value by 25% or more beyond that
which would otherwise exist in the absence of the regulations.
The primary purpose of the proposed rules is to implement HB

1688 by including the Coke Stevenson Scenic Riverway in the
same TCEQ Pilot Program as the John Graves Scenic Riverway.
The proposed rulemaking is reasonably taken to fulfill require-
ments of state law. Therefore, the proposed rulemaking will not
cause a taking under TGC, Chapter 2007.

Consistency with the Coastal Management Program

TCEQ reviewed the proposed amended rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Effect on Sites Subject to the Federal Operating Permits Pro-
gram

This rulemaking has no effect on sites subject to the Federal
Operating Permits Program.

Announcement of Hearing

TCEQ will hold a hybrid virtual and in-person public hearing on
this proposal in Austin on February 26, 2024, at 9:30 a.m. in
Building F, Room 2210 at TCEQ's central office located at 12100
Park 35 Circle, Austin, Texas. The hearing is structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the
hearing; however, TCEQ staff members will be available to dis-
cuss the proposal 30 minutes prior to the hearing.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by Thursday, February 22, 2024. To register for
the hearing, please email Rules@tceq.texas.gov and provide the
following information: your name, your affiliation, your email ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partici-
pating in the hearing will be sent on Friday, February 23, 2024,
to those who register for the hearing.

Persons who do not wish to provide oral comments but would
like to view the hearing may do so at no cost at: https://teams.mi-
crosoft.com/I/meetup-join/19%3ameeting_ NzZUOMTIxMzQt-
NDc0Zi00YmZiLTg1NDEtZjdIZmZkODdjZWM5%40thread.v-
2/0?context=%7B%22Tid%22%3A%22871a83a4-a1ce-4b7a-
8156-3bcd93a08fba%22%2C%220id%22%3A%22e74a40ea-
69d4-469d-a8ef-06f2c9ac2a80%22%2C%22IsBroadcastMeet-
iNng%22%3Atrue%2C%22role%22%3A%22a%22%7D&btype-
=a&role=a

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
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mitted at: https./tceq.commentinput.com/comment/search. File
size restrictions may apply to comments being submitted via the
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2023-138-311-OW. The comment pe-
riod closes on February 26, 2024. Please choose one of the
methods provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from
TCEQ's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact the
Stormwater Team, Water Quality Division, (512) 239-4671.

Statutory Authority

The Texas Commission on Environmental Quality (the commis-
sion or TCEQ) proposes these amendments to TCEQ rules un-
der the authority of Texas Water Code (TWC). TWC, §5.013 es-
tablishes the general jurisdiction of the commission, while TWC
§5.102 provides the commission with the authority to carry out
its duties and general powers under its jurisdictional authority
as provided by TWC, §5.103. TWC §5.103 requires the com-
mission to adopt any rule necessary to carry out its powers and
duties under the TWC and other laws of the state. TWC, §5.120
requires the commission to administer the law so as to promote
judicious use and maximum conservation and protection of the
environment and the natural resources of the state. Lastly, TWC,
§26.0135 requires the commission to establish the strategic and
comprehensive monitoring of water quality and the periodic as-
sessment of water quality in each watershed and river basin of
the state.

The amendments implement House Bill 1688, 88th Texas Legis-
lature (2023), TWC, §§5.013, 5.102, 5.103, 5.120, and 26.0135.

$§311.71.  Definitions.

The following words and terms, when used in the subchapter, have the
following meanings.

(1) 25-year, 24-hour rainfall event--The maximum rainfall
event with a probable recurrence interval of once in 25 years, with a
duration of 24 hours, as defined by the National Weather Service and
Technical Paper Number 40, "Rainfall Frequency Atlas of the U.S.,"
May 1961, and subsequent amendments; or equivalent regional or state
rainfall information.

(2) Aggregates--Any commonly recognized construction
material originating from a quarry or pit by the disturbance of the
surface, including dirt, soil, rock asphalt, granite, gravel, gypsum,
marble, sand, stone, caliche, limestone, dolomite, rock, riprap, or other
nonmineral substance. The term does not include clay or shale mined
for use in manufacturing structural clay products.

(3) Agquifer--A saturated permeable geologic unit that can
transmit, store, and yield to a well, the quality and quantities of ground-
water sufficient to provide for a beneficial use. An aquifer can be
composed of unconsolidated sands and gravels; permeable sedimen-
tary rocks, such as sandstones and limestones; and/or heavily fractured
volcanic and crystalline rocks. Groundwater within an aquifer can be
confined, unconfined, or perched.

(4) Best management practices--Any prohibition, manage-
ment practice, maintenance procedure, or schedule of activity designed
to prevent or reduce the pollution of water in the state. Best manage-
ment practices include treatment, specified operating procedures, and
practices to control site runoff, spillage or leaks, sludge or waste dis-
posal, or drainage from raw material storage areas.

(5) Coke Stevenson Scenic Riverway--The South Llano
River and its contributing watershed in Kimble County, located

upstream of the river's confluence with the North Llano River at the
City of Junction.

(6) [€5)] John Graves Scenic Riverway--That portion
of the Brazos River Basin, and its contributing watershed, located
downstream of the Morris Shepard Dam on the Possum Kingdom
Reservoir in Palo Pinto County, Texas, and extending to the county
line between Parker and Hood Counties, Texas.

(7) [€6)] Natural hazard lands--Geographic areas in which
natural conditions exist that pose or, as a result of quarry operations,
may pose a threat to the health, safety, or welfare of people, property, or
the environment, including areas subject to landslides, cave-ins, large
or encroaching sand dunes, severe wind or soil erosion, frequent flood-
ing, avalanches, and areas of unstable geology.

(8) [€H] Navigable--Designated by the United States Ge-
ological Survey (USGS) as perennial on the most recent topographic
map(s) published by the USGS, at a scale of 1:24,000.

(9) [€8)] Operator--Any person engaged in or responsible
for the physical operation and control of a quarry.

(10) [(9)] Overburden--All materials displaced in an aggre-
gates extraction operation that are not, or reasonably would not be ex-
pected to be, removed from the affected area.

(11) [E®)] Owner--Any person having title, wholly or
partly, to the land on which a quarry exists or has existed.

(12) [(D)] Pit--An open excavation from which aggregates
have been, or are being, extracted with a depth of five feet or more
below the adjacent and natural ground level.

(13) [(2)] Quarry--The site from which aggregates for
commercial sale are being, or have been, removed or extracted from
the earth to form a pit, including the entire excavation, stripped areas,
haulage ramps, and the immediately adjacent land on which the plant
processing the raw materials is located. The term does not include any
land owned or leased by the responsible party not being currently used
in the production of aggregates for commercial sale or an excavation
to mine clay or shale for use in manufacturing structural clay products.

(14) [(3)] Quarrying--The current and ongoing surface
excavation and development without shafts, drafts, or tunnels, with or
without slopes, for the extraction of aggregates for commercial sale
from natural deposits occurring in the earth.

(15) [E4] Reclamation--The land treatment processes
designed to minimize degradation of water quality, damage to fish
or wildlife habitat, erosion, and other adverse effects from quarries.
Reclamation includes backfilling, soil stabilization and compacting,
grading, erosion control measures, appropriate revegetation, or other
measures, as appropriate.

(16) [E5)] Responsible party--Any owner, operator, lessor,
or lessee who is primarily responsible for overall function and opera-
tion of a quarry located in a [the] water quality protection area [as de-
fined in this section].

(17) [E6)] Restoration--Those actions necessary to change
the physical, chemical, and/or biological qualities of a receiving water
body in order to return the water body to its background condition.
Restoration includes on- and off-site stabilization to reduce or elimi-
nate an unauthorized discharge, or substantial threat of an unauthorized
discharge from the permitted site.

(18) [(FA] Structural controls--Physical, constructed fea-
tures that prevent or reduce the discharge of pollutants. Structural con-
trols include, but are not limited to, sedimentation/detention ponds; ve-
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locity dissipation devices such as rock berms, vegetated berms, and
buffers; and silt fencing.

(19) [E8)] Tertiary containment--A containment method
by which an additional wall or barrier is installed outside of the sec-
ondary storage vessel or other secondary barrier in a manner designed
to prevent a release from migrating beyond the tertiary wall or barrier
before the release can be detected.

(20) [(49)] Water body--Any navigable watercourse, river,
stream, or lake within a [the] water quality protection area.

@1

(A) The portion of the Brazos River and its contribut-
ing watershed [within Pale Pinte and Parker Counties; Texas], located
downstream of [frem] the Morris Shepard Dam on the Possum King-
dom Reservoir in Palo Pinto County, and extending to the county line
between Parker and Hood Counties, Texas; and

[€20)] Water quality protection areas [area]--

(B) the South Llano River and its contributing water-
shed in Kimble County, located upstream of the river 's confluence with
the North Llano River at the City of Junction.

$311.72.  Applicability.

(a) This subchapter applies to a pilot program regulating
quarrying [within the water quality protection area designated by this
subehapter;] in the John Graves Scenic Riverway and Coke Stevenson
Scenic Riverway. This subchapter expires on September 1, 2027
[2625].

(b) This subchapter does not apply to:

(1) the construction or operation of a municipal solid waste
facility regardless of whether the facility includes a pit or quarry that
is associated with past quarrying;

(2) a quarry, or associated processing plant, located in the
John Graves Scenic Riverway that since on or before January 1, 1994,
has been in regular operation without cessation of operation for more
than 30 consecutive days and under the same ownership;

(3) the construction or modification of associated equip-
ment located on a quarry site or associated processing plant site in the
John Graves Scenic Riverway described in paragraph (2) of this sub-
section;

(4) an activity, facility, or operation regulated under Natu-
ral Resources Code, Texas Surface Coal Mining and Reclamation Act,
Chapter 134; or

(5) quarries mining clay and shale for use in manufacturing
structural clay products.

(c) Operations or facilities to which this subchapter does not
apply under subsection (b) of this section, must maintain adequate doc-
umentation on site sufficient to demonstrate their exclusions.

(1) Documentation demonstrating ownership includes, but
is not limited to: deeds, property tax receipts, leases, or insurance
records.

(2) Documentation demonstrating continuous operation
without cessation of operation for more than 30 consecutive days
beginning on or before January 1, 1994, includes, but is not limited to:
production records, sales receipts, payroll records, sales tax records,
income tax records, or financial statements/reports.

(3) Documentation demonstrating the construction or op-
eration of a municipal solid waste facility, an activity, facility, or op-
eration regulated under Natural Resources Code, Texas Surface Coal
Mining and Reclamation Act, Chapter 134; or quarries mining clay and

shale for use in manufacturing structural clay products includes, but is
not limited to: any permit issued by the commission, Railroad Com-
mission of Texas, or United States Environmental Protection Agency.

§$311.73.  Prohibitions.

(a) The construction or operation of any new quarry, or the
expansion of any existing quarry, within 200 feet of any water body lo-
cated within a water quality protection area [in the John Graves Seente
Riverway] is prohibited.

(b) Unless authorized under this subchapter, the construction
or operation of any new quarry, or the expansion of an existing quarry,
located between 200 feet and 1,500 feet of any water body located
within a water quality protection area [in the John Graves Seenie River-
way] is prohibited.

$311.74.  Authorization.

(a) Any responsible party shall seek and obtain a permit sub-
ject to the requirements of Chapters 205 and 305 of this title (relating
to General Permits for Waste Discharges and Consolidated Permits).

(b) Based on the location of a given quarry, those quarries lo-
cated within a water quality protection area, must comply with addi-
tional requirements imposed by this subchapter on its discharges. [The
following additional requirements imposed through thts subehapter for
discharges from quarries loeated within water protection area
in the John Graves Secenie Riverway are based on the location of the
quarry:]

(1) Inaddition to the requirements of Chapters 205 and 305
of this title, a quarry located within a water quality protection area [in
the John Graves Seenie Riverway| must meet the following require-
ments:

(A) §311.75(1) of this title (relating to Permit Applica-
tion Requirements);

(B) §311.79 of this title (relating to Performance Crite-
ria [for Quarries Located Within a Water Quality Protection Area in the
John Graves Seenie Riverway]); and

(C) §311.81(a) of this title (relating to Financial Re-
sponsibility [for Quarries Located Within a Water Quality Protection
Area in the John Graves Seenie Riverway)).

(2) In addition to the requirements of Chapters 205 and
305 of this title and paragraph (1) of this subsection, any quarry lo-
cated within the 100-year floodplain or within one mile of a water body
within a water quality protection area [in the John Graves Seenie River-
way] must obtain an individual permit.

(3) Inaddition to the requirements of Chapters 205 and 305
of this title and paragraphs (1) and (2) of this subsection, all quarries
located within 200 feet to 1,500 feet of a water body within a water
quality protection area [in the John Graves Seenie Riverway], and sub-
ject to the prohibition under §311.73(b) of this title (relating to Prohi-
bitions), must meet the following requirements:

(A) §311.75(2) of this title;

(B) §311.80 of this title (relating to Additional Perfor-
mance Criteria for Quarries Located Between 200 Feet and 1,500 Feet
of a Water Body [Lecated Within a Water Quality Protection Area in
the John Graves Seenie Riverway]); and

(C) §311.81(b) of this title.

(4) For any quarry subject to the provisions of paragraph
(2) of this subsection, a part of which is also located outside of the
100-year floodplain of, or beyond one mile from, a water body, the
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requirements of paragraph (2) of this subsection are applicable to the
entire quarry. The executive director may waive, modify, or otherwise
adjust these requirements for that portion of the quarry located outside
of the 100-year floodplain of, or beyond one mile from, a water body.

(5) For any quarry subject to the provisions of paragraph
(3) of this subsection, a part of which is also located more than 1,500
feet from a water body, the requirements of paragraph (3) of this sub-
section will be applicable to the entire quarry. The executive director
may waive, modify, or otherwise adjust these requirements for that por-
tion of the quarry located more than 1,500 feet from a water body.

$311.75.  Permit Application Requirements.

Any responsible party who is required to obtain a permit, or who re-
quests an amendment, modification, or renewal of a permit, shall com-
plete, sign, and submit an application to the executive director, accord-
ing to the provisions in Chapters 205 and 305 of this title (relating
to General Permits for Waste Discharges and Consolidated Permits).
Quarries located in a water quality protection area [the John Graves
Seenie Riverway| must submit additional information based on the lo-
cation of the quarry.

(1) All quarries [A quarry| located within a water quality
protection area [in the John Graves Seenie Riverway] must submit the
following:

(A) aRestoration Plan as outlined in §311.76 of this title
(relating to Restoration Plan); and

(B) evidence of sufficiently funded bonding or proof of
financial resources to mitigate, remediate, and correct any potential fu-
ture effects on a water body by an unauthorized discharge to a water
body in an amount no less than that specified in §311.81(a) of this ti-
tle (relating to Financial Responsibility [for Quarries Located Within a
Water Quality Protection Area in the John Graves Seenie Riverway)).

(2) Inaddition to the permit application requirements spec-
ified in paragraph (1) of this section, all applications for quarries lo-
cated within 200 feet to 1,500 feet of any water body within a water
quality protection area [the John Graves Seenie Riverway] must in-
clude:

(A) a Technical Demonstration as outlined in §311.77
of this title (relating to Technical Demonstration); and

(B) a Reclamation Plan as outlined in §311.78 of this
title (relating to Reclamation Plan).

(3) In addition to the permit application requirements in
paragraphs (1) and (2) of this section, the executive director may re-
quire any additional information deemed appropriate and necessary
to demonstrate compliance with the provisions of Texas Water Code,
Chapter 26, Subchapter M or this subchapter.

§$311.77.  Technical Demonstration.
(a) The Technical Demonstration must include, at a minimum:

(1) atime schedule for the proposed quarry from initiation
to termination of operations, including reclamation;

(2) adetailed description of the type of quarrying to be con-
ducted, including the processes/methods employed (e.g., pit mining
where blasting is employed);

(3) ageological description of the quarry area, including a
detailed description of the material deposit: type, geographical extent,
depth, and volume; and a description of the general area geology;

(4) identification and a detailed description of any other op-
erations on site, including raw-material processing and/or secondary
products (e.g., cement) processing;

(5) 1identification and a detailed description of type, char-
acter, and volume of wastewater and storm water generated on site;

(6) a topographic map, at a scale appropriate to represent
the quarry operation and all of the following within the boundaries of
the quarry:

(A) waterbodies;

(B) existing and proposed roads including quarry ac-
cess roads;

(C) existing and proposed railroads;
(D) the 100-year floodplain boundaries, if applicable;
(E) structures (e.g., office buildings);

(F) the location of all known wells including, but not
limited to, water wells, oil wells, and unplugged and abandoned wells;

(G) active, post, and reclaimed quarrying areas;
(H) buffer areas;

(I) raw material, intermediate material, final product,
waste product, byproduct, and/or ancillary material storage and pro-
cessing areas;

(J) chemical and fuel storage areas;

(K) vehicle/equipment maintenance, cleaning, and fu-
eling areas;

(L) vehicle/equipment loading and unloading areas;

(M) baghouses and other air treatment units exposed to
precipitation; and

(N) waste disposal areas;

(7) a Surface Water Drainage and Water Accumulation
Plan. The Surface Water Drainage and Water Accumulation Plan
must be designed to prevent damage to fish, wildlife, and fish/wildlife
habitat from erosion, siltation, and runoff from quarry operations.
The Surface Water Drainage and Water Accumulation Plan must, at
a minimum:

(A) describe the use and monitoring of structural con-
trols and best management practices as identified in paragraph (8) of
this subsection designed to control erosion, siltation, and runoff; and

(B) provide a topographic map, at a scale appropriate
to represent the quarry operation and all of the following within the
boundaries of the quarry:

(i) the location of each process wastewater and/or
storm water outfall;

(i) an outline of the drainage area that contributes
storm water to each outfall;

(iii) treatment, detention, and water storage tanks
and ponds;

(iv) structural controls for managing storm water
and/or process wastewater; and

(v) physical features of the site that would influence
storm water runoff or contribute a dry weather flow; and

(8) a Best Available Technology Evaluation. The Best
Available Technology Evaluation assists staff in reviewing and de-
termining the best available technology designed to control erosion,
siltation, and runoff from the quarry to minimize disturbance and
adverse effects to fish, wildlife, and related environmental resources.
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Where practical, the Best Available Technology Evaluation must assist
staff in reviewing and determining best available technology designed
to enhance fish, wildlife, and related environmental resources.

(A) The Best Available Technology Evaluation must as-
sess the use of structural controls and best management practices.

(B) The Best Available Technology Evaluation must
evaluate performance criteria outlined in §311.79 and §311.80 of this
title (relating to Performance Criteria [for Quarries Located Within a
Water Quality Protection Area in the John Graves Seenie Riverway|
and Additional Performance Criteria for Quarries Located Between
200 Feet and 1,500 Feet of a Water Body [Eecated Within a Water
Quality Protection Area in the John Graves Seenie Riverway]).

(C) Structural control design and construction must
be certified by a licensed Texas professional engineer. Design and
construction plans/specifications must be maintained on site and made
available at the request of the executive director; and

(9) a procedure and schedule for reviewing the Technical
Demonstration for consistency with quarry operations and site condi-
tions and effectiveness in controlling erosion, siltation, and runoff.

(b) Certification of the Technical Demonstration must be pro-
vided, within the appropriate area or discipline, by a licensed Texas pro-
fessional engineer or a licensed Texas professional geoscientist. Com-
ponents of the Technical Demonstration may be independently certi-
fied, as appropriate.

$311.79.  Performance Criteria [for Quarries Loeated Within & Water
Quality Protection Area in the John Graves Seenic Riverway].

The following performance criteria are applicable to all quarries lo-
cated within a water quality protection area [in the John Graves Seenie

Riverway].

(1) Discharges from quarries shall meet the following ef-
fluent limitations.
Figure: 30 TAC §311.79(1) (No change.)

(2) Discharges from quarries resulting from a rainfall event
greater than the 25-year, 24-hour rainfall event are not subject to efflu-
ent limitations in paragraph (1) of this section.

(3) Discharges from quarries shall be monitored as follows.
Figure: 30 TAC §311.79(3) (No change.)

(4) Results of analysis for monitoring conducted as
specified in §311.75(3) of this title (relating to Permit Application
Requirements) shall be submitted monthly on approved self-report
forms. Monitoring and reporting records, including strip charts and
records of calibration and maintenance, shall be retained on site, or
shall be readily available for review by a commission representative
for a period of three years from the date of the record or sample,
measurement, or report.

(5) The permittee shall install a permanent rain gauge at
the plant site and keep daily records of rainfall and the resulting flow.
Monitoring records shall be retained on site, or shall be readily avail-
able for review by a commission representative for a period of three
years from the date of the record.

$311.80. Additional Performance Criteria for Quarries Located Be-
tween 200 Feet and 1,500 Feet of a Water Body [Located Within a
Water Quality Protection Area in the John Graves Seenie Riverway].

Authorizations to discharge from quarries located between 200 feet and
1,500 feet of a water body within a water quality protection area [in the
John Graves Seenie Riverway] require the permittee to satisfy the fol-
lowing performance criteria. An evaluation of these performance crite-

ria must be incorporated into the Technical Demonstration, as required
in §311.77 of this title (relating to Technical Demonstration).

(1) The down-gradient perimeter of the quarry must in-
clude a final control structure to manage the discharge of wastewater
and/or storm water. The final control structure must be designed and
constructed as follows.

(A) Certification of the final control structure design
and construction must be provided by a licensed Texas professional
engineer. Design and construction plans and specifications must be
maintained on site and made available at the request of the executive
director.

(B) The final control structure side slopes must not ex-
ceed a gradient of 1:3 (33%).

(C) The final control structure must be designed to im-
pound, at minimum, the volume of water resulting from a 25-year,
24-hour rainfall event for the final control structure drainage area.

(D) The final control structures must be properly stabi-
lized (via use of vegetation, riprap, and/or other acceptable technique)
to prevent the final control structure from being a source of pollution
and/or to prevent structural failure.

(E) The final control structure must be inspected once
every 14 calendar days and within 24 hours of any rainfall event total-
ing 0.5 inches or greater. Where an inspection identifies failure and/or
problems with the final control structure, corrections must be made
within seven calendar days of the inspection. Records of these inspec-
tions and any site stabilizations must be maintained on site for a period
of three years and made available to the executive director, upon re-
quest.

(F) A minimum 200-foot vegetative buffer must be
maintained between the final control structure and any water body.

(2) All treatment, detention, and water storage tanks and
ponds must be operated to maintain a minimum freeboard of two feet.

(3) A permanent depth marker shall be installed and main-
tained on all treatment, detention, and water storage tanks and ponds.
The depth marker shall identify the volume required for the design rain-
fall event, as specified in paragraph (1)(C) of this section, and free-
board.

(4) The quarry operation must demonstrate compliance
with all the requirements of 36 Code of Federal Regulations Part 800
(Protection of Historic Properties) and 9 Texas Natural Resources
Code, Chapter 191 (Antiquities Code).

(5) The quarry operation must not have a detrimental ef-
fect on any federal endangered/threatened, aquatic/aquatic-dependent
species/proposed species; or their critical habitat.

(6) Waste management units must be located a minimum
horizontal distance from water wells, in accordance with 16 TAC Chap-
ter 76 (relating to Water Well Drillers and Water Well Pump Installers),
or where those regulations do not apply, the minimum distance to a wa-
ter well must be 500 feet.

(7) Secondary containment of chemical and fuel storage
is required. Where quarry operations overlay aquifer and/or aquifer
recharge areas and sufficient confining layers do not exist to preclude
contamination of groundwater, tertiary containment is required for all
chemical and fuel storage.

(8) Quarry operations must not be located on natural hazard
land, areas subject to frequent flooding, or in areas of unstable geology.
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§$311.81. Financial Responsibility [for Quarries Loeated Within a
Water OQuality Protection Area in the John Graves Seenie Riverweay].

(a) An owner or operator of a quarry located within a water
quality protection area [in the John Graves Seenie Riverway] shall es-
tablish and maintain financial assurance for restoration in accordance
with Chapter 37, Subchapter W of this title (relating to Financial As-
surance for Quarries). The amount of financial assurance must be no
less than the amount determined by the executive director as sufficient
to meet the requirements of the Restoration Plan in §311.76(a)(8) of
this title (relating to Restoration Plan).

(b) An owner or operator of a quarry located between 200 feet
and 1,500 feet of a water body within a water quality protection area
[in the John Graves Secenie Riverway| shall establish and maintain fi-
nancial assurance for reclamation in accordance with Chapter 37, Sub-
chapter W of this title. The amount of financial assurance must be no
less than the amount determined by the executive director as sufficient
to meet the requirements of the Reclamation Plan in §311.78(a)(2) of
this title (relating to Reclamation Plan).

$§311.82.  Existing Quarries.

(a) Existing quarries required to seek and obtain authorization
in accordance with §311.74(b)(1) of this title (relating to Authoriza-
tion), must submit a Notice of Intent as required by a commission-is-
sued general permit. Subject to the provisions of this subsection and
maintaining compliance, existing quarries subject to the requirements
of §311.74(b)(1) of this title that have authorization under a Texas Pol-
lutant Discharge Elimination System Permit or Texas Land Application
Permit issued under Chapters 205 or [ard] 305 of this title (relating to
General Permits for Waste Discharges and Consolidated Permits), may
continue to operate under the terms of that permit until the commission
issues or denies authorization under this subchapter.

(b) Existing quarries located in the Coke Stevenson Scenic
Riverway required to seek and obtain authorization in accordance with

§311.74(b)(2) of this title must submit an individual Texas Pollutant
Discharge Elimination System or Texas Land Application Permit ap-
plication not later than 180 days following the effective date of this
subchapter. Subject to the provisions of this subsection and main-
taining compliance, existing quarries subject to the requirements of
§311.74(b)(2) of this title that have authorization under a Texas Pollu-
tant Discharge Elimination System Permit or Texas Land Application
Permit issued under Chapters 205 or [and] 305 of this title, may con-
tinue to operate under the terms of that permit until the commission
issues or denies authorization under this subchapter.

(c) Existing quarries located in the Coke Stevenson Scenic
Riverway required to seek and obtain authorization in accordance with
§311.74(b)(3) of this title must submit an individual Texas Pollutant
Discharge Elimination System or Texas Land Application Permit
application not later than 180 days following the effective date of this
subchapter. An existing quarry may not operate until the commission
issues authorization under this subchapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400116

Charmaine Backens

Deputy Director, Environmental Law Division

Texas Commission on Environmental Quality

Earliest possible date of adoption: February 25, 2024
For further information, please call: (512) 239-2678
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER O. DELIVERY SYSTEM AND
PROVIDER PAYMENT INITIATIVES

1 TAC §353.1302

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §353.1302, concerning Quality Incen-
tive Payment Program for Nursing Facilities on or after Septem-
ber 1, 2019.

The amendment of §353.1302 is adopted with changes to the
proposed text as published in the November 17, 2023, issue of
the Texas Register (48 TexReg 6670). This rule will be repub-
lished.

BACKGROUND AND PURPOSE

HHSC sought and received approval from the Centers for Medi-
care and Medicaid Services (CMS) to create the Quality Incen-
tive Payment Program (QIPP) in state fiscal year 2018. HHSC
has not made modifications to the program since state fiscal year
2022. Directed payment programs authorized under 42 C.F.R.
§438.6(c) are expected to continue to evolve over time so that
the program can continue to advance the quality goal or objec-
tive the program is intended to impact.

The amendment modifies the eligibility criteria for non-state gov-
ernment-owned nursing facilities. Beginning in state fiscal year
2025, the eligibility criteria related to the nursing facility being lo-
cated in the same Regional Healthcare Partnership (RHP) as,
or within 150 miles of, the non-state governmental entity tak-
ing ownership of the facility would be amended to require the
non-state government-owned nursing facility to be located in the
state of Texas in the same county as, or county contiguous to,
the non-state governmental entity taking ownership of the facil-
ity.

The amendment also requires a non-state government-owned
nursing facility eligible to participate in QIPP due to an active
partnership, to produce certain documentation in connection with
the enrollment application that demonstrates an active partner-
ship between the nursing facility and the governmental entity ex-
ists. The amendment to the active partnership criteria enables
HHSC to confirm non-state government-owned nursing facility
eligibility at the time of program enroliment.

Beginning in state fiscal year 2026, QIPP-enrolled nursing facil-
ities that undergo a change of ownership (CHOW) that changes
the class of the facility during the program period will be removed

from the program for the remainder of the program period after
the CHOW effective date. This amendment will reduce the ad-
ministrative burden of reconfirming eligibility by classification and
modification to the program scorecards.

The amendment also modifies the funding allocations and fre-
quency of QIPP payment distributions beginning in state fiscal
year 2025: Component 1 would be equal to 44 percent of the pro-
gram funding and would shift to being paid quarterly; Component
2 would be equal to 20 percent of the program funding and would
shift to being paid quarterly; Component 3 would be equal to 20
percent of the program funding and would continue to be paid
quarterly; and Component 4 would be equal to 16 percent of the
program funding and would continue to be paid quarterly. The
amendment to the funding allocations simplifies the allocation
formulas and provides more transparency of each component's
program funding size. The frequency of the QIPP payment dis-
tribution will align with QIPP quality metrics, pursuant to 1 Texas
Administrative Code (1 TAC) §353.1304.

HHSC made other minor clarifying or grammatical edits to im-
prove the readability of the rule text.

COMMENTS
The 31-day comment period ended December 18, 2023.

During this period, HHSC received comments regarding the
proposed rule from approximately 100 commenters, including
Barton Valley Rehabilitation and Healthcare Center; Beacon
Harbor Healthcare & Rehabilitation; Beacon Hill; Bel Air at
Teravista; Borger Healthcare Center; Bridgecrest Rehabilitation
Suites; Brownfield Rehabilitation & Care Center; Canton Oaks;
Cass Valley Healthcare Center with Nexion Health; Childress
Healthcare Center; Coleman Healthcare; Colonial Manor Nurs-
ing; Colonnades at Refection Bay by Cantex Continuing Care
Network; Coronado at Stone Oak by Cantex Continuing Care
Network; Coronado Healthcare Center/Senior Living Proper-
ties; Crest View Court by Cantex Continuing Care Network;
Crestwood Health and Rehabilitation Center; Cross Timbers
Rehabilitation & Healthcare Center; Ensign Services; Fort
Bend Healthcare Center by Cantex Continuing Care Network;
Grand Terrace Rehabilitation and Healthcare - The Heart of Mc
Allen; Green Valley Healthcare and Rehabilitation Center; Gulf
Shores Rehabilitation and Healthcare Center; Haskell Health-
care Center; Hillside Heights Rehabilitation Suites in Amairillo;
Holly Mead by Cantex Continuing Care Network; Jacksonville
Healthcare Center; Keystone Care; Lake Hills Healthcare
Center; Las Brisas Rehabilitation & Wellness Suites; Laurel
Court; Legend Oaks Healthcare and Rehab of Gladewater; Lily
Springs Rehabilitation and Healthcare Center; Lone Star Ranch
Rehabilitation and Healthcare Center; Los Arcos del Norte
Nursing & Rehab; M Chest Pharmacy; McAllen Transitional
Care Center; Meadowbrook Care Center; Mill Creek; Nexion
Health Management, Inc; Fundamental; Oak Manor of Com-
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merce Nursing and Rehab; Oakwood Manor Nursing Home;
Palma Real Transitions Care Center; Paradigm Healthcare,
LLC; Park Valley Inn Health Center; Prairie Estates by Cantex
Continuing Care Network; Renaissance Care Center; Retama
Manor; San Remo by Cantex Continuing Care Network; Sandy
Lake Rehab & Care Center-Coppell; Senior Living Properties;
Solera at Weston Houston; Solutions Healthcare; Sorrento by
Cantex Continuing Care Network; Spend Management SLP
Operations; State Long-Term Care Ombudsman; Sterling Hills
Rehab & Healthcare; Sterling Oaks Rehabilitation; Sundance
Inn Health Center; Terrell HeathCare; Texas Health Care Asso-
ciation; Texas Hospital Association; Texas Medical Association;
Texas Organization of Rural and Community Hospitals; The
Bradford at Brookside by Cantex Continuing Care Network; The
Courtyards at Pasadena; The Crescent Transitional Care; The
Independent Coalition of Nursing Home Providers ( "Coalition
"); The Madison on March by Cantex Continuing Care Network;
The Manor At Seagoville; The Villa of Mountain View by Cantex
Continuing Care Network; The Villages of Dallas; Trinity Nursing
& Rehab of Granbury; Truman W. Smith Children's Care Center;
Villa Haven Health and Rehabilitation; Whispering Springs
Rehabilitation and Healthcare Center; Windmere at Westover
Hills; Wood Memorial in Mineola - Senior Living Properties; and
Woodville Health and Rehab Center. A summary of comments
relating to the rule and HHSC's responses follows.

Comment: One commenter expressed appreciation for the
amendment to the non-state government-owned nursing facil-
ities eligibility requirement, including the same or contiguous
county requirement. The commenter stated that a non-state
government owner who is in the same community as a nursing
facility will have a greater interest in the operations of that facility
and will better understand the community that the facility serves.
The commenter expressed concerns that the eligibility require-
ment related to the same or contiguous county would apply
to a management company of a non-state government-owned
nursing facility.

Response: HHSC acknowledges the comment and appreciates
the support of the amendment. To clarify, HHSC confirms the
non-state government-owned nursing facility eligibility require-
ment related to the same county or contiguous counties applies
to the nursing facility and the non-state governmental entity tak-
ing ownership of the facility. The location of a management com-
pany cannot be utilized to meet the eligibility requirement. No
revisions were made in response to this comment.

Comment: One commenter expressed appreciation for the ac-
tive participation requirements that are a part of the non-state
government-owned nursing facility eligibility requirements. The
commenter stated that active partnerships improve oversight,
collaboration, and problem-solving between nursing facility own-
ers and operators, which will lead to improved outcomes for res-
idents.

Response: HHSC acknowledges the comment and appreciates
the support of the amendment. No revisions were made in re-
sponse to this comment.

Comment: Several commenters requested the addition of the
word "or" between the first and second non-state government-
owned nursing facility eligibility criteria. Commenters shared the
addition of the word "or" would ensure a clear understanding that
a nursing facility that is owned by a non-state governmental en-
tity for no less than four years prior to the first day of the program
period would be eligible to participate in QIPP, and would not re-
quire a demonstrative active partnership.

Response: HHSC disagrees that the text of the rule requires
clarification and declines to revise the rule in response to the
comment. The suggested change is not grammatically neces-
sary. HHSC confirms that if a nursing facility is owned by the
same non-state governmental entity for four or more years, that
nursing facility does not have to satisfy the active partnership re-
quirement described in the rule to be eligible to participate in the
QIPP.

Comment: One commenter suggested that HHSC consider an
exception to ineligible private facilities to meet the active part-
nership requirements. The commenter stated private facilities
generally do not learn whether they will be eligible to participate
until after the application date. The commenter further shared
that if a private facility is not eligible to participate, the private
facility will not have an opportunity to partner with a non-state
government-owned facility unless the facility is located within the
same county as the non-state government-owned facility due to
the amended eligibility criteria for non-state government-owned
facilities.

Response: HHSC acknowledges the comment and declines to
revise the rule in response to the comment. While the QIPP
program contains provisions regarding changes of ownership for
participation in QIPP, the rule does not limit a facility's ability to
enter into a CHOW in accordance with their business practices
and needs. The limitations related to CHOWs in the QIPP rules
intended to enable HHSC to have reasonable certainty in finan-
cial modeling used to establish capitation rates for the managed
care organizations. Because QIPP is a quality-improvement pro-
gram, HHSC has imposed additional requirements in QIPP to
ensure that the owners of facilities are engaged in promoting the
improved quality for the Medicaid beneficiaries that reside in their
facilities. As such, HHSC does not make decisions regarding
these timelines to facilitate decision-making by a current nursing
facility owner to sell their facility for the seeming sole purpose of
maintaining eligibility for QIPP. HHSC encourages providers to
serve Medicaid beneficiaries and reminds providers that partici-
pation as a private facility requires the facility to "have a percent-
age of Medicaid NF days of service that is greater than or equal
to 65 percent."

Comment: Multiple commenters recommended that nursing fa-
cilities and non-state governmental entities be given more time to
undergo a CHOW and demonstrate active partnership activities
in relation to state fiscal year 2025 QIPP program eligibility re-
quirements. Commenters sought clarification regarding CHOW
deadlines and the requirement of non-state government-owned
nursing facilities that are eligible to participate in QIPP due to
an active partnership to provide documentation of activities that
demonstrate an active partnership has occurred in the prior two
months before application as well as a detailed plan for maintain-
ing the partnership in the months following the application date
through the end of the program period. One commenter sug-
gested that HHSC delete the requirement for the documentation
of activities.

Response: HHSC acknowledges the comment and declines to
revise the rule in response to this comment. HHSC confirms
a nursing facility's QIPP eligibility at the time of enrollment. To
confirm eligibility, a non-state government-owned nursing facility
eligible to participate in QIPP based on an active partnership be-
tween the nursing facility and the governmental entity that owns
the nursing facility must be able to provide documentation of ac-
tivities that demonstrate an active partnership for HHSC to con-
firm the nursing facility's eligibility. There is not a specific CHOW

49 TexReg 398 January 26, 2024 Texas Register



deadline related to the demonstration of an active partnership.
The governmental entity that owns the nursing facility and the
nursing facility will be required to demonstrate the active part-
nership as outlined in the amendment.

Comment: Several commenters requested that, for state fiscal
year 2026, the timeframe for which as active partnership must
be demonstrated at enroliment be changed from nine months to
six months. Commenters shared that the program period starts
six months after the date of application, therefore demonstrating
active partnership activities six months before the date of appli-
cation effectively provides one year of active partnership before
the start of the program period.

Response: HHSC acknowledges the comment and declines to
revise the rule in response to this comment. HHSC confirms
a nursing facility's QIPP eligibility at the time of enroliment. To
confirm eligibility, a non-state government-owned nursing facil-
ity eligible to participate in QIPP based on an active partnership
between the NF and the governmental entity that owns the NF
must be able to provide documentation of activities that demon-
strate an active partnership as well as a detailed plan for main-
taining the partnership in the months following the application
date through the end of the program period. The active part-
nership activities include monthly, quarterly, and annual activi-
ties. Before the proposal to amend §353.1302 was published,
a workgroup was convened that consisted of industry represen-
tatives to discuss and receive feedback on the QIPP program.
The workgroup's feedback was evaluated and incorporated into
the rule amendment, including the feedback requiring between
six and twelve months of active partnership activities at the time
of enroliment. HHSC preferred twelve months, but agreed to re-
quire nine months due to our understanding that twelve months
was not the preference of workgroup participants.

Comment: One commenter requested that HHSC exempt non-
nursing facilities that are owned by a non-state governmental
entity as of the effective date amendment from the application of
the amendment. The commenter shared that nursing facilities
that have been owned by a non-state governmental entity for
fewer than four years at the time of rule implementation and do
not comply with the geographic requirement would be ineligible
for QIPP for one or more program years.

Response: HHSC acknowledges the comment and declines to
revise the rule in response to this comment. The eligibility re-
quirements for non-state government-owned nursing facilities re-
quire the nursing facility to be located in the state of Texas in the
same county as, or if separate counties, a contiguous county of,
the non-state governmental entity taking ownership of the facil-
ity; to be owned by the non-state governmental entity for no less
than four years before the first day of the program period; or to
be able to provide documentation of activities that demonstrate
an active partnership has occurred in the prior two months (for
state fiscal year 2025) and in the prior nine months (for state fis-
cal year 2026) before application as well as a detailed plan for
maintaining the partnership in the months following the applica-
tion date through the end of the program period.

HHSC anticipates that if a non-state government-owned nurs-
ing facility is more than 150 miles away from the non-state gov-
ernmental entity that owns the facility and is not in the same
county as that entity or a county contiguous to the county in which
the non-state governmental entity is located, the nursing facility
would be eligible to participate in QIPP based on an active part-
nership between the facility and the non-state governmental en-
tity that owns the facility. The amendment pertaining to the state

fiscal year 2025 eligibility criteria requires the submission of doc-
uments for only two months of activities before enroliment, and
nine months in state fiscal year 2026.

Comment: Multiple commenters recommended that if an en-
rolled nursing facility undergoes a CHOW that changes the
class of the facility from privately-owned to non-state govern-
ment-owned during the program period, the enrolled nursing
facility be permitted to participate in the program for the remain-
der of the program period, but only as a privately-owned facility
eligible to receive payments for Component Two and Compo-
nent Three. The commenters shared that a nursing facility that
participates in QIPP as a privately-owned facility may be forced
to not participate in QIPP for a year if they drop below the 65
percent eligibility criteria or temporarily not participate in QIPP if
they undergo a CHOW with a non-state governmental entity in
order to continue to participate in QIPP.

Response: HHSC acknowledges the comment and declines to
make the suggested change. A nursing facility must maintain its
eligibility to participate in QIPP for an entire program period. If a
nursing facility no longer meets the eligibility requirements under
which the facility enrolled in QIPP, the facility is no longer eligible
to participate in QIPP. Allowing a nursing facility to participate in
or continue to participate in QIPP based on a different classifi-
cation than the nursing facility's actual operational classification
contradicts the program requirements and could introduce sig-
nificant financial risk into to the program.

Comment: One commenter recommended that the Component
One payment continue to be paid monthly, rather than the quar-
terly basis. The commenter shared cashflow concerns with the
non-state government-owned nursing facilities that are eligible
to receive Component One payments based on achievement of
Component One metrics.

Response: HHSC acknowledges the comment and declines to
make the suggested change. The amendment regarding the fre-
quency of payments aligns with the proposed state fiscal year
2025 quality metrics. Pursuant to 1 TAC §353.1304, HHSC pub-
lished proposed state fiscal year 2025 QIPP quality metrics on
December 1, 2023, held a public hearing regarding the proposed
metrics, and stakeholders were able to submit comments regard-
ing those metrics through December 15, 2023.

Comment: Several commenters requested that QIPP Compo-
nent Four be combined with QIPP Component One metrics cre-
ating an enhanced Component One equal to 60 percent of the
total program value for the program period. The commenters
also requested the enhanced Component One would maintain
the proposed achievement of 1 metric would earn 90 percent and
achievement of 2 metrics earns 100 percent of the total dollars
included in the new "combined" Component. The commenters
shared that this request would simplify the program implemen-
tation, improve administrative efficiency, and better focus those
participating public nursing homes for improved quality perfor-
mance.

Response: HHSC disagrees with the suggested changes and
declines to revise the rule in response to the comment. The
amendment to 1 TAC §353.1302 aligns with the proposed state
fiscal year 2025 quality metrics. Pursuant to 1 TAC §353.1304,
HHSC published proposed state fiscal year 2025 QIPP quality
metrics on December 1, 2023, held a public hearing regarding
the proposed metrics, and allowed stakeholders to submit com-
ments regarding those metrics through December 15, 2023.

ADOPTED RULES

January 26, 2024 49 TexReg 399



Comment: Several commenters requested to change the alloca-
tion across quality metrics for Components Two, Three, and Four
from each quality metric being equally weighted to align with the
allocation for Component One. The allocation would change so
achievement in one metric earns 90 percent and achievement in
two metrics earns 100 percent of the total dollars included in the
component. Commenters indicated that the suggested change
would incentivize participants who are already high achievers
in one metric to continue to improve their quality in other met-
rics, knowing that failure to meet the continuous improvement
requirement in one metric could negatively impact program per-
formance.

Response: HHSC acknowledges the comment. HHSC declines
to revise the rule in response to the comment as the comment
related to Components Three and Four. With regards to Compo-
nent Two, HHSC revised the allocation of funds within the com-
ponent so that in state fiscal year 2025, achievement in 1 metric
earns 70 percent and achievement in 2 metrics earns 100 per-
cent of total dollars included in the component; in state fiscal year
2026, achievement in 1 metric earns 60 percent, achievementin
2 metrics earns 85 percent, and achievement in 3 metrics earns
100 percent of total dollars included in the component; and in
state fiscal year 2027 and subsequent state fiscal years, each
quality metric will be allocated an equal portion of the total dol-
lars included in the component.

Comment: Multiple commenters recommended the non-dis-
persed funds remain within each Component and only be
distributed to qualifying nursing facilities that achieved metrics
within the same Component.

Response: HHSC acknowledges the comment and declines to
make the suggested change. The non-dispersed funds pool is
the total funds paid through the capitation rate to the managed
care organizations, less the total funds earned by facilities. The
total funds paid through the capitation rate are not separated
or allocated by component amounts. Revising the methodology
to distribute non-dispersed funds by component would require
HHSC to base the calculation on an estimate of funds paid by
component instead of the actual capitation payment and could
inject unacceptable risks into the program. HHSC, however, did
make changes to the way in which non-disbursed funds are dis-
tributed in response to other comments received.

Comment: One commenter expressed appreciation for the addi-
tion of the staffing component and recommended the component
should be increased to at least 25 percent of the total program
value.

Response: HHSC acknowledges the comment and the impor-
tance of staffing and appreciates the support of the comment, but
HHSC declines to make the suggested change. The amendment
aligns with the proposed state fiscal year 2025 quality metrics.
Pursuant to 1 TAC §353.1304, HHSC published proposed state
fiscal year 2025 QIPP quality metrics on December 1, 2023,
HHSC held a public hearing regarding the proposed metrics, and
allowed stakeholders to submit comments regarding those met-
rics through December 15, 2023. The QIPP proposed state fiscal
year 2025 quality metrics for Component Two pertain to staffing.
Component Two is amended to be equal to 20 percent of the
total program value for the program period in the amendment.
Additionally, changes were made to the distribution of non-dis-
bursed funds that may support facilities that choose to focus on
enhancing staffing at the facility.

In addition to the QIPP program, there are additional Medicaid
revenues a nursing facility may receive to support staffing. The
other Medicaid revenues include the Medicaid base rate, which
was increased on September 1, 2023, pursuant to the 2024-25
General Appropriations Act (GAA), Article II, Rider 24, which pro-
vides "appropriations for reimbursement rate increases that will
increase the wages and benefits of direct care staff." Further-
more, a nursing facility may choose to participate in the Direct
Care Staff Enhancement program (rate enhancement). Rate en-
hancement participating providers receive additional funding to
their Medicaid base rates and agree to use that funding on com-
pensation for direct care staff compensation.

Comment: Multiple commenters recommended modifications
specific to the QIPP Components or metrics. The comments
pertained to increasing Component One metrics from five met-
rics to eight metrics; moving to a trailing four-quarter average
for performance targets; the new calculation methodology for
the Nursing Facility Specific Relative Improvement Target; and
the performance requirements set at the national mean.

Response: HHSC acknowledges these comments. The com-
ments are not relevant to the amendment because they are
outside the scope of the rule being amended. Pursuant to 1
TAC 353.1304, HHSC published proposed state fiscal year
2025 QIPP quality metrics on December 1, 2023, held a public
hearing regarding the proposed metrics, and stakeholders
were able to submit comments regarding those metrics through
December 15, 2023.

A minor editorial change is made to subsection (b)(7). The word
"Period" is made lowercase. Also, a period is added at the end
of subsection (h)(1)(E).

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; Texas Government
Code §531.021(b-1), which establishes HHSC as the agency
responsible for adopting reasonable rules governing the de-
termination of fees, charges, and rates for medical assistance
payments under the Texas Human Resources Code Chapter
32; and Texas Government Code §533.002, which authorizes
HHSC to implement the Medicaid managed care program.

The amendment affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

$353.1302.  Quality Incentive Payment Program for Nursing Facili-
ties on or after September 1, 2019.

(a) Introduction. This section establishes the Quality Incen-
tive Payment Program (QIPP) for nursing facilities (NFs) providing
services under Medicaid managed care on or after September 1, 2019.
QIPP is designed to incentivize NFs to improve quality and innovation
in the provision of NF services to Medicaid recipients through the use
of metrics that are expected to advance at least one of the goals and
objectives of the state's quality strategy.

(b) Definitions. The following definitions apply when the
terms are used in this section. Terms that are used in this and other
sections of this subchapter may be defined in §353.1301 (relating to
General Provisions) or §353.1304 (relating to Quality Metrics for the
Quality Incentive Payment Program for Nursing Facilities on or after
September 1, 2019) of this subchapter.
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(1) CHOW application--An application filed with HHSC
for a NF change of ownership (CHOW).

(2) Program period--A period of time for which an eligi-
ble and enrolled NF may receive the QIPP amounts described in this
section. Each QIPP program period is equal to a state fiscal year (FY)
beginning September 1 and ending August 31 of the following year.

(3) Network nursing facility--A NF located in the state of
Texas that has a contract with a Managed Care Organization (MCO)
for the delivery of Medicaid covered benefits to the MCO's enrollees.

(4) Non-state government-owned NF--A network nursing
facility where a non-state governmental entity located in the state of
Texas holds the license and is a party to the NF's Medicaid provider
enrollment agreement with the state.

(5) Private NF--A network nursing facility not owned by a
governmental entity located in the state of Texas, and holds a license.

(6) Regional Healthcare Partnership (RHP)--A collabora-
tion of interested participants that work collectively to develop and
submit to the state a regional plan for health care delivery system re-
form as defined and established under Chapter 354, Subchapter D, of
this title (relating to Texas Healthcare Transformation and Quality Im-
provement Program).

(7) Runout period--A period of 23 months following the
end of the program period during which the MCO may make adjust-
ments to the MCO member months.

(c) Eligibility for participation in QIPP. A NF is eligible to par-
ticipate in QIPP if it complies with the requirements described in this
subsection.

(1) The NF is a non-state government-owned NF.

(A) Thenon-state governmental entity that owns the NF
must certify the following facts on a form prescribed by HHSC.

(i) That it is a non-state government-owned NF
where a non-state governmental entity holds the license and is party to
the facility's Medicaid contract; and

(i) That all funds transferred to HHSC via an inter-
governmental transfer (IGT) for use as the state share of payments are
public funds.

(B) For the program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, the NF must be
located in the state of Texas in the same RHP as, or within 150 miles
of, the non-state governmental entity taking ownership of the facility;
must be owned by the non-state governmental entity for no less than
four years prior to the first day of the program period; or must be able
to certify in connection with the enrollment application that they can
demonstrate an active partnership between the NF and the non-state
governmental entity that owns the NF.

(C) For the program period beginning September 1,
2024, the NF must be located in the state of Texas in the same county
as, or if separate counties, a contiguous county of, the non-state
governmental entity taking ownership of the facility; must be owned
by the non-state governmental entity for no less than four years prior
to the first day of the program period; or must be able to provide
documentation of activities that demonstrate an active partnership that
have occurred in the prior two months before application as well as a
detailed plan for maintaining the partnership in the months following
the application date through the end of the program period.

(D) For program periods beginning on or after Septem-
ber 1, 2025, the NF must be located in the state of Texas in the same

county as, or if separate counties, a contiguous county of, the non-state
governmental entity taking ownership of the facility; must be owned
by the non-state governmental entity for no less than four years prior
to the first day of the program period; or must be able to provide docu-
mentation of activities that demonstrate an active partnership that have
occurred in the prior nine months before application as well as a de-
tailed plan for maintaining the partnership in the months following the
application date through the end of the program period.

(E) The following criteria demonstrate an active part-
nership between the NF and the non-state governmental entity that
owns the NF.

(i) Monthly meetings (in-person or virtual) with NF
administrative staff to review the NF's clinical and quality operations
and identify areas for improvement. Meetings should include patient
observations; regulatory findings; review of Certification And Survey
Provider Enhanced Reports (CASPER) reports, quality measures,
grievances, staffing, risk, incidents, accidents, and infection control
measures; root cause analysis, if applicable; and design of performance
improvement plans.

(i) Quarterly joint trainings on topics and trends in
nursing home care best practices or on needed areas of improvement.

(iii)  Annual, on-site inspections of the NF by a non-
state governmental entity-sponsored Quality Assurance team.

(2) The NF is a private NF. The NF must have a percent-
age of Medicaid NF days of service that is greater than or equal to 65
percent. For each private NF, the percentage of Medicaid NF days is
calculated by summing the NF's Medicaid NF fee-for-service and man-
aged care days of service, including dual-eligible demonstration days
of service, and dividing that sum by the facility's total days of service
in all licensed beds. Medicaid hospice days of service are included in
the denominator but excluded from the numerator.

(A) The days of service will be annualized based on the
NF's latest cost report or accountability report but from a year in which
HHSC required the submission of cost reports.

(B) HHSC will exclude any calendar days that the NF
was closed due to a natural or man-made disaster. In such cases, HHSC
will annualize the days of service based on calendar days when the NF
was open.

(d) Data sources for historical units of service. Historical units
of service are used to determine an individual private NF's QIPP eli-
gibility status and the distribution of QIPP funds across eligible and
enrolled NFs.

(1) All data sources referred to in this subsection are sub-
ject to validation using HHSC auditing processes or procedures as de-
scribed under §355.106 of this title (relating to Basic Objectives and
Criteria for Audit and Desk Review of Cost Reports).

(2) Data sources for the determination of each private NF's
QIPP eligibility status are listed in priority order below. For each pro-
gram period, the data source must be from a cost-reporting year and
must align with the NF's fiscal year.

(A) The most recently available Medicaid NF cost re-
port for the private NF. If no Medicaid NF cost report is available, the
data source in subparagraph (B) of this paragraph must be used.

(B) The most recently available Medicaid Direct Care
Staff Rate Staffing and Compensation Report for the private NF. If no
Medicaid Direct Care Staff Rate Staffing and Compensation Report is
available, the data source in subparagraph (C) of this paragraph must
be used.
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(C) The most recently available Medicaid NF cost re-
port for a prior owner of the private NF. If no Medicaid NF cost report
for a prior owner of the private NF is available, the data source in sub-
paragraph (D) of this paragraph must be used.

(D) The most recently available Medicaid Direct Care
Staff Rate Staffing and Compensation Report for a prior owner of the
private NF. If no Medicaid Direct Care Staff Rate Staffing and Com-
pensation Report for a prior owner of the private NF is available, the
private NF is not eligible for participation in QIPP.

(3) Data sources for determination of distribution of QIPP
funds across eligible and enrolled NFs are listed in priority order below.
For each program period, the data source must be from a cost-reporting
year and must align with the NF's fiscal year.

(A) The most recently available Medicaid NF cost re-
port for the NF. If the cost report covers less than a full year, reported
values are annualized to represent a full year. If no Medicaid NF cost
report is available, the data source in subparagraph (B) of this para-
graph must be used.

(B) The most recently available Medicaid Direct Care
Staff Rate Staffing and Compensation Report for the NF. If the Staffing
and Compensation Report covers less than a full year, reported values
are annualized to represent a full year. If no Staffing and Compensation
Report is available, the data source in subparagraph (C) of this para-
graph must be used.

(C) The most recently available Medicaid NF cost re-
port for a prior owner of the NF. If the cost report covers less than a
full year, reported values are annualized to represent a full year. If no
Medicaid NF cost report for a prior owner of the NF is available, the
data source in subparagraph (D) of this paragraph must be used.

(D) The most recently available Medicaid Direct Care
Staff Rate Staffing and Compensation Report for a prior owner of the
NF. If the Staffing and Compensation Report covers less than a full
year, reported values are annualized to represent a full year.

(e) Conditions of Participation. As a condition of participa-
tion, all NFs participating in QIPP must do the following.

(1) The NF must submit a properly completed enrollment
application on a form prescribed by HHSC by the due date determined
by HHSC. The enrollment period must be no less than 30 calendar days,
and the final date of the enrollment period will be at least nine days prior
to the IGT notification.

(2) The entity that owns the NF must certify, on a form pre-
scribed by HHSC, that no part of any payment made under the QIPP
will be used to pay a contingent fee; and that the entity's agreement
with the nursing facility does not use a reimbursement methodology
containing any type of incentive, direct or indirect, for inappropriately
inflating, in any way, claims billed to Medicaid, including the NF's re-
ceipt of QIPP funds. The certification must be received by HHSC with
the enrollment application described in paragraph (1) of this subsec-
tion.

(3) If a provider has changed ownership in the past five
years in a way that impacts eligibility for the program, the provider
must submit to HHSC, upon demand, copies of contracts it has with
third parties with respect to the transfer of ownership or the manage-
ment of the provider, and which reference the administration of, or pay-
ment from, this program.

(4) The NF must ensure that HHSC has access to the NF
records referenced in subsection (c) of this section and the data for
the NF from one of the data sources listed in subsection (d) of this
section. Participating facilities must ensure that these records and data

are accurate and sufficiently detailed to support legal, financial, and
statistical information used to determine a NF's eligibility during the
program period.

(A) The NF must maintain these records and data
through the program period and until at least 90 days following the
conclusion of the runout period.

(B) The NF will have 14 business days from the date of
a request from HHSC to submit to HHSC the records and data.

(C) Failure to provide the records and data could result
in adjustments pursuant to §353.1301(k) of this subchapter.

(5) Report all quality data denoted as required as a condi-
tion of participation in subsection (g) of this section.

(6) Failure to meet any conditions of participation de-
scribed in this subsection will result in removal of the provider from
the program and recoupment of all funds previously paid during the
program period.

(f) Non-federal share of QIPP payments. The non-federal
share of all QIPP payments is funded through IGTs from sponsoring
non-state governmental entities. No state general revenue is available
to support QIPP.

(1) HHSC will share suggested IGT responsibilities for the
program period with all QIPP eligible and enrolled non-state govern-
ment-owned NFs at least 15 days prior to the IGT declaration of intent
deadline. Suggested IGT responsibilities will be based on the maxi-
mum dollars available under the QIPP program, plus eight percent, for
the program period as determined by HHSC; forecast STAR+PLUS
NF member months for the program period as determined by HHSC;
and the distribution of historical Medicaid days of service across non-
state government-owned NFs enrolled in QIPP for the program period.
HHSC will also share estimated maximum revenues each eligible and
enrolled NF could earn under QIPP for the program period. Estimates
are based on HHSC's suggested IGT responsibilities and an assump-
tion that all enrolled NFs will meet 100 percent of their quality met-
rics. The purpose of sharing this information is to provide non-state
government-owned NFs with information they can use to determine
the amount of IGT they wish to transfer.

(2) Sponsoring governmental entities will determine the
amount of IGT they wish to transfer to HHSC for the entire program
period and provide a declaration of intent to HHSC 15 business days
before the first half of the IGT amount is transferred to HHSC.

(A) The declaration of intent is a form prescribed by
HHSC that includes the total amount of IGT the sponsoring govern-
mental entity wishes to transfer to HHSC and whether the sponsoring
governmental entity intends to accept Component One payments.

(B) The declaration of intent is certified to the best
knowledge and belief of a person legally authorized to sign for the
sponsoring governmental entity but does not bind the sponsoring
governmental entity to transfer IGT.

(3) Sponsoring governmental entities will transfer the first
half of the IGT amount by a date determined by HHSC. The second
half of the IGT amount will be transferred by a date determined by
HHSC. The IGT deadlines and all associated dates will be published
on the HHSC QIPP webpage by January 15 of each year.

(4) Reconciliation. HHSC will reconcile the actual amount
of the non-federal funds expended under this section during each pro-
gram period with the amount of funds transferred to HHSC by the spon-
soring governmental entities for that same period using the methodol-
ogy described in §353.1301(g) of this subchapter.
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(g) QIPP capitation rate components. QIPP funds will be paid
to MCOs through four components of the STAR+PLUS NF managed
care per member per month (PMPM) capitation rates. The MCOs' dis-
tribution of QIPP funds to the enrolled NFs will be based on each NF's
performance related to the quality metrics as described in §353.1304
of this subchapter. The NF must have had at least one Medicaid client
in the care of that NF for each reporting period to be eligible for pay-
ments.

(1) Component One.
(A) The total value of Component One will be equal to:

(i) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, 110 percent of
the estimated amount of the non-federal share of the QIPP.

(i) For program periods beginning on or after
September 1, 2024, 44 percent of total program value for the program
period.

(B) Interim allocation of funds across qualifying non-
state government-owned NFs will be proportional, based upon histori-
cal Medicaid days of NF service.

(C) Private NFs are not eligible for payments from
Component One.

(D) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, the interim
allocation of funds across qualifying non-state government-owned
NFs will be reconciled to the actual distribution of Medicaid NF days
of service across these NFs during the program period as captured by
HHSC's Medicaid contractors for fee-for-service and managed care
120 days after the last day of the program period.

(E) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, NFs must
report quality data as described in §353.1304 of this subchapter as a
condition of participation in the program.

(F) For program periods beginning on or after Septem-
ber 1, 2024, payments to NFs will be triggered by achievement of per-
formance requirements as described in §353.1304 of this subchapter.

(2) Component Two.
(A) The total value of Component Two will be equal to:

(i) For the program periods beginning on or before
September 1, 2020, but on or after September 1, 2019, 30 percent of
total program value for the program period after accounting for the
funding of Component One and Component Four.

(i)  For the program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, 40 percent of
total program value for the program period after accounting for the
funding of Component One and Component Four.

(iii) For program periods beginning on or after
September 1, 2024, 20 percent of total program value for the program
period.

(B) Allocation of funds across qualifying non-state
government-owned and private NFs will be proportional, based upon
historical Medicaid days of NF service.

(C) Payments to NFs will be triggered by achievement
of performance requirements as described in §353.1304 of this sub-
chapter or, if applicable in a program period, a uniform rate increase
for which a NF must report quality data as described in §353.1304 of
this subchapter as a condition of participation in the program.

(3) Component Three.

(A) The total value of Component Three will be equal
to:

(i) For the program periods beginning on or before
September 1, 2020, but on or before September 1, 2019, 70 percent total
program value for the program period after accounting for the funding
of Component One and Component Four.

(i)  For the program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, 60 percent after
accounting for the funding of Component One and Component Four.

(iii)  For the program period beginning September 1,
2024, 20 percent of the program period funds.

(B) Allocation of funds across qualifying non-state
government-owned and private NFs will be proportional, based upon
historical Medicaid days of NF service.

(C) Payments to NFs will be triggered by achievement
of performance requirements as described in §353.1304 of this sub-
chapter.

(4) Component Four.

(A) The total value of Component Four will be equal to
16 percent of the total program value for the program period.

(B) Allocation of funds across qualifying non-state
government-owned NFs will be proportional, based upon historical
Medicaid days of NF service.

(C) Payments to non-state government-owned NFs will
be triggered by achievement of performance requirements as described
in §353.1304 of this subchapter.

(D) Private NFs are not eligible for payments from
Component Four.

(5) Non-Disbursed Funds.

(A) For program periods that begin on or before
September 1, 2023, funds that are non-disbursed due to failure of one
or more NFs to meet performance requirements will be distributed
across all QIPP NFs based on each NF's proportion of total earned
QIPP funds from Components One, Two, Three, and Four combined.

(B) For program periods that begin on or after Septem-
ber 1, 2024, funds that are non-disbursed due to failure of one or more
NFs to meet performance requirements will be distributed across QIPP
NFs who have demonstrated achievement of a measure established in
accordance with §353.1304 of this subchapter and designated by HHSC
as the measure on which distribution of non-disbursed funds will be
based. Funds distributed under this subparagraph will be allocated to
each achieving NF based upon each NF's proportion of total earned
QIPP funds from Components One, Two, Three, and Four combined
compared to the total amount paid to achieving NFs from all compo-
nents.

(h) Distribution of QIPP payments.

(1) Prior to the beginning of the program period, HHSC
will calculate the portion of each PMPM associated with each QIPP-en-
rolled NF broken down by QIPP capitation rate component, quality
metric, and payment period. For example, for a NF, HHSC will calcu-
late the portion of each PMPM associated with that NF that would be
paid from the MCO to the NF as follows.

(A) Component One.
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(i) For the program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, monthly pay-
ments from Component One as a uniform rate increase will be equal to
the total value of Component One for the NF divided by twelve.

(ii) For program periods beginning on or after
September 1, 2024, quarterly payments from Component One as-
sociated with each quality metric will be equal to the total value of
Component One associated with the quality metric divided by four.

(B) Component Two.

(i) For the program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, monthly pay-
ments from Component Two associated with each quality metric will
be equal to the total value of Component Two associated with the qual-
ity metric divided by twelve.

(ii) For program periods beginning on or after
September 1, 2024, quarterly payments from Component Two as-
sociated with each quality metric will be equal to the total value of
Component Two associated with the quality metric divided by four.

(C) Component Three. For program periods beginning
on or after September 1, 2019, quarterly payments from Component
Three associated with each quality metric will be equal to the total value
of Component Three associated with the quality metric divided by four.

(D) Component Four. For program periods beginning
on or after September 1, 2019, quarterly payments from Component
Four associated with each quality metric will be equal to the total value
of Component Four associated with the quality metric divided by four.

(E) Allocation Across Quality Metrics.

(i) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2019, for purposes of
the calculations described in subparagraphs (B), (C), and (D) of this
paragraph, each quality metric will be allocated an equal portion of
the total dollars included in the component.

(i) For program periods beginning on or after
September 1, 2024, for purposes of the calculations described in
subparagraph (A) of this paragraph, achievement in 1 metric earns
90 percent and achievement in 2 metrics earns 100 percent of total
dollars included in the component. For the calculations described
in subparagraphs (C) and (D) of this paragraph, each quality metric
will be allocated an equal portion of the total dollars included in the
component.

(iii) For purposes of the calculations described in
subparagraph (B) of this paragraph:

(1) for program periods beginning on September
1, 2024, achievement in 1 metric earns 70 percent and achievement in
2 metrics earns 100 percent of total dollars included in the component;

(II)  for program periods beginning on September
1, 2025, achievement in 1 metric earns 60 percent, achievement in 2
metrics earns 85 percent, and achievement in 3 metrics earns 100 per-
cent of total dollars included in the component; and

(1II) for program periods beginning on or after
September 1, 2026, each quality metric will be allocated an equal por-
tion of the total dollars included in the component.

(F) Insituations where a NF does not have enough data
for all quality metrics to be calculated, the funding associated with that
metric will be evenly distributed across all remaining metrics within the
component. If a NF does not have enough data for any quality metrics
to be calculated, no funds will be earned.

(2) MCOs will distribute payments to enrolled NFs as they
meet their reporting and quality metric requirements. Payments will be
equal to the portion of the QIPP PMPM associated with the achieve-
ment for the time period in question multiplied by the number of mem-
ber months for which the MCO received the QIPP PMPM. In the event
of a CHOW, the MCO will distribute the payment to the owner of the
NF at the time of the payment.

(i) Changes of ownership.

(1) A NF undergoing a CHOW from privately owned to
non-state government-owned or from non-state government-owned to
privately-owned will only be eligible to enroll as the new class of facil-
ity if HHSC received a completed CHOW application no later than 30
days prior to the first day of the enrollment period. All required docu-
ments pertaining to the CHOW (i.e., HHSC must have a complete ap-
plication for a change of ownership license as described under 26 TAC
§554.201 (relating to Criteria for Licensing) and 26 TAC §554.210 (re-
lating to Change of Ownership and Notice of Changes) must be sub-
mitted in the timeframe required by HHSC.

(2) If an enrolled NF changes ownership, including to a
new class of facility following the enrollment period or during the pro-
gram period, the NF under the new ownership must meet the eligibility
requirements described in this section for the new owner's facility class
in order to continue QIPP participation during the program period.

(3) For program periods beginning on or after September
1, 2025, if an enrolled NF undergoes a CHOW that changes the class
of the facility, from privately owned to non-state government-owned
or from non-state government-owned to privately owned, during the
program period, the enrolled NF will be removed from the program for
the remainder of the program period after the CHOW effective date.

(4) An enrolled NF must notify the MCOs it has contracts
with of a potential CHOW at least 30 days before the anticipated date
of the CHOW. Notification is considered to have occurred when the
MCO receives the notice.

(j) Changes in operation. If an enrolled NF closes voluntarily
or ceases to provide NF services in its facility, the NF must notify the
HHSC Provider Finance Department by email at qipp@hbhs.texas.gov.
Notification is considered to have occurred when HHSC receives the
notice.

(k) Recoupment. Payments under this section may be subject
to recoupment as described in §353.1301(j) and §353.1301(k) of this
subchapter.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 10,
2024.

TRD-202400072

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: January 30, 2024

Proposal publication date: November 17, 2023

For further information, please call: (737) 867-7817
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The Texas Health and Human Services Commission (HHSC),
adopts an amendment to §353.1306, concerning the Compre-
hensive Hospital Increase Reimbursement Program for program
periods on or after September 1, 2021, and to §353.1307 con-
cerning Quality Metrics for the Comprehensive Hospital Increase
Reimbursement Program.

Section 353.1306 is adopted with changes to the proposed text
as published in the November 17, 2023, issue of the Texas Reg-
ister (48 TexReg 6676). This rule will be republished.

Section 353.1307 is adopted with changes to the proposed text
as published in the November 17, 2023, issue of the Texas Reg-
ister (48 TexReg 6676). This rule will be republished.

BACKGROUND AND JUSTIFICATION

HHSC adopts modifications to the Comprehensive Hospital In-
crease Reimbursement Program (CHIRP), beginning with the
State Fiscal Year (SFY) 2025 rating period to promote the ad-
vancement of the quality goals and strategies the program is de-
signed to advance.

HHSC sought and received authorization from the Centers for
Medicare & Medicaid Services (CMS) to create CHIRP for SFY
2022 as part of the financial and quality transition from the Deliv-
ery System Reform Incentive Payment Program (DSRIP). One
component of CHIRP existed as a stand-alone directed pay-
ment program for SFY 2018-SFY 2021, but that component was
fully folded into CHIRP beginning in SFY 2022. HHSC has not
made significant modifications to CHIRP since its inception in
SFY 2022. Directed payment programs authorized under 42
C.F.R. §438.6(c), including CHIRP, are expected to continue to
evolve over time so the program can continue to advance the
quality goal or objective the program is intended to impact.

The adopted amendments create a new pay-for-performance in-
centive payment through a third component in CHIRP, the Alter-
nate Participating Hospital Reimbursement for Improving Qual-
ity Award (APHRIQA). The classes of hospitals that may partic-
ipate in APHRIQA will be determined by HHSC on an annual
basis, and the decision will be made by HHSC to identify the
classes of hospitals and the amount of funding based on the
factors detailed in the rule, including the extent to which a hospi-
tal class contributes toward advancing the goals and objectives
identified in the state's managed care quality strategy. HHSC
will prioritize transitioning payments to pay-for-performance for
classes or providers that, based on HHSC's financial models,
receive payments that are projected to potentially exceed the
cost of care provided and with reference to which HHSC's mod-
eling indicates that the transition will stabilize overall funding for
the Medicaid program and Medicaid providers. For state fiscal
years beginning with SFY 2025, HHSC does not anticipate that
behavioral health hospitals or rural hospitals will be included in
a pay-for-performance program.

The funds for payment of the APHRIQA component will be tran-
sitioned from the existing uniform rate increase components of
the Uniform Hospital Rate Increase Payment (UHRIP). The Av-
erage Commercial Incentive Award (ACIA) will be paid using a
scorecard that directs managed care organizations (MCOs) to
pay providers for performance achievements on quality outcome
measures. Payments will be distributed under APHRIQA on a
monthly, quarterly, semi-annual, or annual basis that aligns with
the measurement period determined for quality metrics report-
ing. The adopted amendments will meet the need for continued
program evolution and development for year 4 (Fiscal Year 2025)

of CHIRP to further the goals of the Texas Healthcare Transfor-
mation and Quality Improvement Program 1115 demonstration
waiver (Texas 1115 Waiver) and will lead to continued quality
improvements in the healthcare delivery system in Texas.

COMMENTS
The 31-day comment period ended December 18, 2023.

During this period, HHSC received comments regarding the
proposed rules from 18 organizations, including Medical Center
Health System; Midland Memorial Hospital; Teaching Hospi-
tals of Texas; Children's Hospital Association of Texas; Texas
Organization of Rural and Community Hospitals; Baylor Scott
& White; HCA Healthcare; Memorial Hermann; Tenet Health;
Texas Health Resources; Christus Health; Texas Association
of Behavioral Health Systems; Oceans Healthcare; Universal
Health Services; Texas Essential Healthcare Partnerships;
Texas Hospital Association; Steward Health Care System; and
Texas Association of Voluntary Hospitals. A summary of com-
ments relating to §353.1306, concerning the Comprehensive
Hospital Increase Reimbursement Program for program periods
on or after September 1, 2021, and to §353.1307 concerning
Quality Metrics for the Comprehensive Hospital Increase Reim-
bursement Program and HHSC's responses follows.

Regarding §353.1306, concerning the Comprehensive Hospital
Increase Reimbursement Program for program periods on or af-
ter September 1, 2021:

Allocation Methodology

Comment: A commenter provided a suggestion to allocate
funds for the APHRIQA component by accounting for, by hospi-
tal class, uninsured costs in addition to any Medicaid long fall.
The commenter also provided a suggested methodology for this
funding allocation.

Response: HHSC acknowledges the comment. The comment is
not relevant to the rule because the comment describes a pref-
erence for how HHSC will determine the allocation of funding
available to providers across CHIRP components and is, there-
fore, outside the scope of the rule amendment. No revision to
the rule text was made in response to this comment.

Comment: Several commenters provided suggestions to allo-
cate the minimum amount necessary for the APHRIQA compo-
nent to achieve HHSC's policy goals.

Response: HHSC acknowledges the comment. The comment
is not relevant to the rule because the comment relates to the
allocation methodology of fund allocations to be used for the
APHRIQA component and is, therefore, outside the scope of the
rule amendment. No revision to the rule text was made in re-
sponse to this comment.

Comment: A comment was received in support of the Proposed
Rule text that allows HHSC discretion to set percentage reduc-
tions to the ACIA and UHRIP components (that form the basis of
the APHRIQA allocation) on a Service Delivery Area (SDA)-class
basis to the extent that HHSC agrees to implement a model that
sets percentage reductions in line with holistic considerations of
hospital contributions to the Medicaid program. Based on this
model, reductions are made by applying a mandatory reduction
to a class's CHIRP allocation when its Medicaid payments ex-
ceed its Medicaid and uninsured charity care costs; and impos-
ing a payment floor equal to a percent of the uninsured charity
care costs incurred by a class to incentivize hospitals to continue
providing care.
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Response: HHSC acknowledges the comment. The portion of
the comment detailing specific allocation methodology for fund
allocations is not relevant because it is outside of the scope of
this rule amendment. No revision to the rule text was made in
response to this comment.

Comment: Several commenters provided comments requesting
the removal of the 90 percent of the Average Commercial Reim-
bursement (ACR) limit and for HHSC to seek approval for CHIRP
payments to be no less than 90 percent of the ACR.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. HHSC must con-
sider the available budget neutrality room available under the
Texas 1115 Waiver, the reasonableness of payments available
to providers under CHIRP, and other factors when determining
what percentage of ACR will be available under the program.
Additionally, the 90 percent of the ACR limitation is the result of
extensive negotiations with CMS. No revision to the rule text was
made in response to this comment.

Unearned APHRIQA payments redistributions

Comment: A commenter requested that HHSC revise the word-
ing in §353.1306 (h)(2)(C) to always calculate any unearned
APHRIQA redistribution at the SDA level, as opposed to calcu-
lating any unearned APHRIQA redistribution at the class level
within the SDA and the SDA level if applicable under the rule.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. Because the funds
for the APHRIQA component are allocated on a class and SDA
basis, it is by design that §353.1306 (h)(2)(C) allows hospitals in
the same class in the same SDA the first opportunity receive any
available unearned APHRIQA redistribution payments based
upon their ability to successfully achieve their measures.

Timing
Comment: A comment was received in support of the timing of

the rule change and stated that the change is both necessary
and important to protect Texas' rural healthcare safety net.

Response: HHSC appreciates the support for the proposed
amendment. No revision to the rule text was made in response
to this comment.

Comment: Several commenters urged postponement of any
alterations to the CHIRP program until the impact of changes
is fully understood due to uncertainties in broader Federal and
state Medicaid supplemental payment landscapes.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. The proposed amend-
ment and the creation of the APHRIQA component is a proac-
tive mechanism to further the goals of the Texas 1115 Waiver
as the CHIRP program matures. In addition, the creation of the
APHRIQA component is a mechanism for the state to effectively
respond to changes in the larger Medicaid supplemental pay-
ment landscapes as pay-for-performance and quality initiatives
become increasingly important strategies to drive healthcare im-
provement and innovation on both the Federal and state levels.
No revision to the rule text was made in response to this com-
ment.

Comment: A commenter stated that reallocating funds to the
APHRIQA component would lead to a reduction in payments
that will begin immediately on September 1, 2024, while pay-
ments earned for achieving quality will be delayed until after the

program year concludes in September 2025, creating significant
cash flow challenges for hospitals.

Response: HHSC disagrees with the commenter that the cre-
ation of the APHRIQA component is a reduction in payments
because the total payments potentially available to providers will
not necessarily be changed by the creation of the third compo-
nent. However, HHSC understands the commenter's concern
that, if measure achievement is calculated only once per year,
waiting for full payment could create cash flow concerns for cer-
tain providers. Therefore, in response to the commenter, HHSC
will modify the rule text upon adoption to create an option for
a provider to elect, on its enrollment application, to receive two
interim payments per program period if measure achievement
is calculated only once per year. Each interim payment will be
equal in amount to an estimated 20 percent of the provider's po-
tential total APHRIQA payment if the provider were to earn 100
percent of available payments under the APHRIQA component.
The interim payments will be reconciled with final payments after
measure achievement has been determined. Interim payments
are subject to being recouped and are not an indication of pre-
sumptive measure achievement.

Funding Risk and Instability

Comment: Several comments were received against the pro-
posed rule changes, stating that the rule changes will lead to un-
predictability and instability in the Medicaid program because the
proposed rule allows HHSC to make decisions on the percent-
age for allocation to the program components each year. The
commenters also stated that the proposed rule could lower the
funds available to providers and lead to program funds being put
at risk for children's hospitals that are heavily dependent on Med-
icaid.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. The proposed rule
allows HHSC to make decisions on the percentage for alloca-
tion to the program components each year so HHSC can ensure
that funding allocation advances the goals of the Texas 1115
Waiver and protects the overall stability of the healthcare sys-
tem of Texas. The proposed rule does not inherently lower the
amount of funds available to providers but rather creates a new
pay-for-performance component to incentivize quality improve-
ment and improved health outcomes for Medicaid recipients in
Texas. Additionally, HHSC must consider the available budget
neutrality room available under the Texas 1115 Waiver, the rea-
sonableness of payments available to providers under CHIRP,
and other factors when determining what percentage of ACR will
be available under the program. No changes to the rule text were
made in response to this comment.

IMD Exclusion

Comment: Several commenters requested that institutions for
mental diseases (IMDs) be officially excluded from the APHRIQA
component for future years. Commenters noted that, consistent
with federal law, IMDs do not receive CHIRP payments on their
entire population of managed Medicaid inpatient claims; and,
therefore, commenters state that moving IMDs to the APHRIQA
component would further inequities for IMDs.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. As the CHIRP pro-
gram continues to mature and to ensure that the program con-
tinues to advance the quality goals and strategies of Texas Med-
icaid managed care as required by 42 C.F.R. §438.6(c), HHSC
may need to incentivize different classes to achieve program-
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matic and quality goals by aligning payments in different program
components.

CHIRP Hospital Class Definition

Comment: A commenter requested that HHSC update
the CHIRP class definition to create a separate Children's
free-standing psychiatric facilities class or to update the
Children's class definition to include children's free-standing
psychiatric facilities.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. HHSC did not propose
modifications of class definitions in the rule proposal; and, con-
sequently, other program participants and the public did not have
an opportunity to comment on such a change. Therefore, HHSC
is unable to consider all potential perspectives on this matter. No
revision to the rule text was made in response to this comment.

Disproportionate Share Hospital (DSH) and Uncompensated
Care (UC) Condition of Participation

Comment: Several commenters requested clarification for DSH
and UC conditions of participation associated with APHRIQA.

Response: HHSC acknowledges the comment. No revision
to the rule text was made in response to this comment. The
current proposed rule text describes the APHRIQA component
as a voluntary component, which is true when considering only
CHIRP participation. The specifications for participation in the
APHRIQA component to meet the DSH and UC programs'
conditions of participation are described in Title 1 Texas Admin-
istrative Code (1 TAC) §355.8065(e)(9) and §355.8212(c)(1)(F).
These references state that it will be required for all non-rural
hospitals, except for state-owned hospitals, to enroll, participate
in, and comply with requirements for all voluntary supplemental
Medicaid or directed Medicaid programs for which the hospital
is eligible, including all components of those programs.

Lump sum payments

Comment: Several commenters requested for all CHIRP com-
ponents to be paid in lump sums, not just the APHRIQA compo-
nent, citing ease of tracking and the advantage of easing cash
flow burdens for hospitals.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. It is more appropriate
for a uniform rate increase to be paid on claims at the time of
adjudication.

MCO payment reporting requirements

Comment: Several commenters requested that HHSC require
MCOs to report to hospitals the contracted base payment portion
of each claim and the UHRIP and ACIA payment on each claim.

Response: HHSC acknowledges the comment. While HHSC
supports payment transparency between MCOs and hospitals,
the content of reporting between MCOs and hospitals is outside
the scope of the rule being amended. No revision to the rule text
was made in response to this comment because the comment
is outside of the scope of the rule being amended.

Data corrections

Comment: Several commenters requested additional specificity
regarding the timelines for data corrections. The commenters
state that the rule as amended imposes a deadline for hospi-
tals to request corrections to identified data errors but does not

impose a deadline for HHSC to provide calculation files to the
providers for verification.

Response: HHSC disagrees and declines to make changes
to the rule text in response to this comment. The proposed
rule amendment provides a formal cut-off by which corrections
should be submitted. Providers, however, are encouraged
to submit corrections as soon as the need for corrections is
discovered. The CHIRP calculations, including supporting
worksheets, will continue to be made available through the
public web postings of CHIRP preprint submissions. Postings
include both draft and official CHIRP calculations, as well as
Intergovernmental Transfer (IGT) commitment and notification
files that will contain information for providers' verifications. The
timing of these notifications is described in §353.1306(i).

General Comments

Comment: A commenter addressed a potential incentive pro-
gram under the authorization of 42 C.F.R. §438.6(b) and made
several requests related to a potential program developed under
that authority.

Response: HHSC acknowledges the comment. No revision to
the rule text was made in response to this comment because
CHIRP is authorized under 42 C.F.R. §438.6(c). The com-
ment discusses an incentive program authorized by 42 C.F.R.
§438.6(b), which is outside of the scope of the proposed rules.

Comment: A comment was received against the proposed rule,
stating that the rule change would conflict with the intention of
the CHIRP program to benchmark Medicaid payments to exter-
nal sources such as Medicare payments and average commer-
cial rates and to pay providers closer to fair market value of the
Medicaid services that hospitals provide.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. CHIRP was designed
to incentivize hospitals to improve access, quality, and innova-
tion in the provision of hospital services to Medicaid recipients
through the use of metrics that are expected to advance at least
one of the goals and objectives of the state's managed care qual-
ity strategy. The rule as amended furthers the goals and objec-
tives of the state's managed care quality strategy and will lead to
continued quality improvements in the healthcare delivery sys-
tem in Texas.

Comment: A commenter requested that §353.1306(e)(2)(E) be
removed as it is no longer applicable in the CHIRP program.

Response: HHSC acknowledges the comment. No revision to
the rule text was made in response to this comment because,
while this factor is not currently considered when determining a
class's eligibility for rate increases in the program, this historical
factor of consideration may be used in the future administration
of the program.

Comment: A comment was received in support of the rule
text language for §353.1306(g)(3); §353.1306(g)(4); and
§353.1306(h), including §353.1306(h)(2)(C).

Response: HHSC appreciates the support for the proposed
amendment. No revision to the rule text was made in response
to this comment.

Regarding §353.1307, concerning Quality Metrics for the Com-
prehensive Hospital Increase Reimbursement Program:

Comment: One commenter recommended that HHSC solicit in-
dustry feedback on APHRIQA metrics sooner through a mecha-
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nism HHSC used for DSRIP under the Texas 1115 Waiver - Bun-
dle Advisory Teams. The Bundle Advisory Teams consisted of
clinicians from participating hospitals with operational expertise,
which provided feedback on the quality measures to include in
the program.

Response: HHSC disagrees and declines to make changes to
the rule text in response to this comment. HHSC convened
a stakeholder workgroup of representatives from hospitals and
hospital associations to assist in selecting quality metrics for
CHIRP (specifically APHRIQA), including encouraging participa-
tion from clinicians. This workgroup met six times over several
months.

Comment: One commenter indicated that HHSC should amend
the rules to put specified guardrails or guiding principles in the
rules to give hospitals the notice they need to implement pro-
grams, policies, and additional steps to meet new or altered qual-
ity metrics. They also requested that achievement goals be es-
tablished in advance to cover a several-year period, providing
participating providers with adequate notice of the goal and the
ability to put processes in place to achieve the desired outcomes
over time.

Response: HHSC acknowledges the comment. Although HHSC
does not agree with the comment in the comment in its entirety,
HHSC has updated the rules to allow 30 calendar days for pub-
lic comment. In the future, HHSC will post proposed quality
metrics and requirements by August 10 and final quality metrics
and requirements by October 1. HHSC has historically engaged
stakeholders prior to posting the proposed metrics and quality
requirements for public comment and has reviewed historic per-
formance when considering changes to the quality requirements.
HHSC intends to continue to engage stakeholders and to review
historic performance when selecting metrics and quality require-
ments.

HHSC declines to make the additional changes to the rules
suggested by this commenter. HHSC engaged stakeholders in
extensive conversations regarding program design and quality
metrics before proposing the rule amendment. The program
must be approved on an annual basis under 42 C.FR. §
438.6(c).

Comment: One commenter opposed HHSC's proposal to
shorten the timeframe for hospitals to furnish information to
HHSC related to quality metrics and performance requirements
from thirty (30) days to twenty (20) days. They stated the
shorter timeframe will increase the administrative burden on
participating providers.

Response: HHSC acknowledges the comment and maintained
the 30 days for requests for additional information or corrections.
Hospitals will continue to have 30 days to submit reporting.

Comment: Several commenters expressed concern with the
length and timing of the public comment period for CHIRP
quality metrics and requirements. The commenters state it
is possible that a significant portion of each hospital class's
CHIRP payments could be in the APHRIQA component in any
future program year. As such, the process used to choose
performance metrics is important for all providers. They state
that allowing only fifteen (15) business days to assess and com-
ment on the proposed metrics and performance requirements is
insufficient. CHIRP hospitals need at least thirty (30) calendar
days to meaningfully review HHSC's proposals and provide
substantive feedback, especially in light of HHSC's ability to
pick new metrics from year to year. Providing a longer process

to review and submit feedback is also important, considering
the general timing of this process and how it lines up with other
Texas programs. The fifteen-day period will presumably overlap
with the Thanksgiving holiday when many people are traveling,
and it also overlaps with the annual due date for hospitals'
DSH/UC Applications. Regardless of when HHSC publishes
the annual list of pay-for-performance metrics and performance
requirements, hospitals should be afforded at least thirty (30)
calendar days to submit comments and participate in a public
hearing.

Response: HHSC acknowledges these comments and has up-
dated the rule to allow 30 calendar days for public comment.
HHSC will post proposed quality metrics and requirements by
August 10 and final quality metrics and requirements by Octo-
ber 1. HHSC has previously been able to engage stakeholders
prior to posting the proposed metrics and quality requirements
for public comment and HHSC plans to continue this practice
when necessary and appropriate.

Comment: A commenter recommended that HHSC work with
CMS to allow for meeting benchmark performance levels without
requiring improvement over self when high levels of benchmark
performance have been met.

Response: HHSC acknowledges the comment. No revision to
the rule text was made in response to this comment because the
comment on specific program quality metric achievement targets
is not directly relevant to the content of the proposed rule amend-
ment.

A minor edit is made to the title of §353.1306. The words "pro-
gram periods" are capitalized.

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner with
broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; Texas Government
Code §531.021(b-1), which establishes HHSC as the agency
responsible for adopting reasonable rules governing the de-
termination of fees, charges, and rates for medical assistance
payments under the Texas Human Resources Code Chapter
32; and Texas Government Code §533.002, which authorizes
HHSC to implement the Medicaid managed care program.

$§353.1306. Comprehensive Hospital Increase Reimbursement Pro-
gram for Program Periods on or after September 1, 2021.

(a) Introduction. This section establishes the Comprehensive
Hospital Increase Reimbursement Program (CHIRP) for program pe-
riods on or after September 1, 2021, wherein the Health and Human
Services Commission (HHSC) directs a managed care organization
(MCO) to provide a uniform reimbursement increase to hospitals in
the MCO's network in a designated service delivery area (SDA) for the
provision of inpatient services, outpatient services, or both. This sec-
tion also describes the methodology used by HHSC to calculate and
administer such reimbursement increases. CHIRP is designed to in-
centivize hospitals to improve access, quality, and innovation in the
provision of hospital services to Medicaid recipients through the use
of metrics that are expected to advance at least one of the goals and
objectives of the state's managed care quality strategy.

(b) Definitions. The following definitions apply when the
terms are used in this section. Terms that are used in this section
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may be defined in §353.1301 of this subchapter (relating to General
Provisions).

(1) Average Commercial Reimbursement (ACR) gap--The
difference between what an average commercial payor is estimated to
pay for the services and what Medicaid actually paid for the same ser-
vices.

(2) Average Commercial Reimbursement (ACR) Upper
Payment Limit (UPL)--A calculated estimation of what an average
commercial payor pays for the same Medicaid services.

(3) Children's hospital--A children's hospital as defined by
§355.8052 of this title (relating to Inpatient Hospital Reimbursement).

(4) Inpatient hospital services--Services ordinarily fur-
nished in a hospital for the care and treatment of inpatients under
the direction of a physician or dentist, or a subset of these services
identified by HHSC. Inpatient hospital services do not include skilled
nursing facility or intermediate care facility services furnished by a
hospital with swing-bed approval, or any other services that HHSC
determines should not be subject to the rate increase.

(5) Institution for mental diseases (IMD)--A hospital that
is primarily engaged in providing psychiatric diagnosis, treatment, or
care of individuals with mental illness. IMD hospitals are reimbursed
as freestanding psychiatric facilities under §355.8060 of this title (relat-
ing to Reimbursement Methodology for Freestanding Psychiatric Fa-
cilities).

(6) Medicare payment gap--The difference between what
Medicare is estimated to pay for the services and what Medicaid actu-
ally paid for the same services.

(7) Outpatient hospital services--Preventive, diagnostic,
therapeutic, rehabilitative, or palliative services that are furnished to
outpatients of a hospital under the direction of a physician or dentist, or
a subset of these services identified by HHSC. HHSC may, in its con-
tracts with MCOs governing rate increases under this section, exclude
from the definition of outpatient hospital services such services as are
not generally furnished by most hospitals in the state, or such services
that HHSC determines should not be subject to the rate increase.

(8) Program period--A period of time for which HHSC will
contract with participating MCOs to pay increased capitation rates for
the purpose of provider payments under this section. Each program
period is equal to a state fiscal year beginning September 1 and ending
August 31 of the following year.

(9) Rural hospital--A hospital that is a rural hospital as de-
fined in §355.8052 of this title.

(10) State-owned non-IMD hospital--A hospital that is
owned and operated by a state university or other state agency that is
not primarily engaged in providing psychiatric diagnosis, treatment,
or care of individuals with mental disease.

(11) Urban hospital--An urban hospital as defined by
§355.8052 of this title.

(c) Conditions of Participation. As a condition of participa-
tion, all hospitals participating in CHIRP must allow for the following.

(1) The hospital must submit a properly completed enroll-
ment application by the due date determined by HHSC. The enrollment
period must be no less than 21 calendar days and the final date of the
enrollment period will be at least nine days prior to the IGT notifica-
tion.

(A) In the application, the hospital must select whether
it will participate in the optional program components described in sub-

sections (g)(3) and (g)(4) of this section. A hospital cannot participate
in the program component described in subsection (g)(3) or (g)(4) of
this section without also participating in the program component de-
scribed in subsection (g)(2) of this section. In the application, the hos-
pital must also select whether the hospital elects to receive interim pay-
ments described by subsection (h)(2)(D) of this section.

(B) All hospitals must submit certain necessary data to
calculate the ACR gap. However, a hospital may indicate that it does
not wish to participate in the optional program component described in
subsection (g)(3) of this section.

(C) A hospital is required to maintain all supporting
documentation at the hospital for any information provided under sub-
paragraph (B) of this paragraph for a period of no less than 5 years.

(D) For a program period that begins on or after
September 1, 2021, any hospital that did not report the data described
in subparagraph (B) of this paragraph in the application for the pro-
gram must report the data within four months of Centers for Medicare
and Medicaid Services (CMS) approval of the program.

(2) The entity that owns the hospital must certify, on a form
prescribed by HHSC, that no part of any payment made under the
CHIRP will be used to pay a contingent fee and that the entity's agree-
ment with the hospital does not use a reimbursement methodology that
contains any type of incentive, directly or indirectly, for inappropriately
inflating, in any way, claims billed to the Medicaid program, includ-
ing the hospitals' receipt of CHIRP funds. The certification must be
received by HHSC with the enrollment application described in para-
graph (1) of this subsection.

(3) If a provider has changed ownership in the past five
years in a way that impacts eligibility for this program, the provider
must submit to HHSC, upon demand, copies of contracts it has with
third parties with respect to the transfer of ownership or the manage-
ment of the provider and which reference the administration of, or pay-
ment from, this program.

(4) All quality metrics for which a hospital is eligible based
on class, as described in subsection (d) of this section, must be reported
by the participating hospital.

(5) Failure to meet any conditions of participation de-
scribed in this subsection will result in removal of the provider from
the program and recoupment of all funds previously paid during the
program period.

(d) Classes of participating hospitals.

(1) HHSC may direct the MCOs in an SDA that is partici-
pating in the program described in this section to provide a uniform per-
centage rate increase or another type of payment to all hospitals within
one or more of the following classes of hospital with which the MCO
contracts for inpatient or outpatient services:

(A) children's hospitals;

(B) rural hospitals;

(C) state-owned non-IMD hospitals;
(D) urban hospitals;

(E) non-state-owned IMDs; and

(F) state-owned IMDs.

(2) If HHSC directs rate increases or other payments to
more than one class of hospital within the SDA, the percentage rate in-
creases or other payments directed by HHSC may vary between classes
of hospital.
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(e) Eligibility. HHSC determines eligibility for rate increases
and other payments by SDA and class of hospital.

(1) Service delivery area. Only hospitals in an SDA that
includes at least one sponsoring governmental entity are eligible for a
rate increase.

(2) Class of hospital. HHSC will identify the class or
classes of hospital within each SDA described in paragraph (1) of
this subsection to be eligible for a rate increase or other payment.
HHSC will consider the following factors when identifying the class
or classes of hospital eligible for a rate increase or other payment and
the percent increase applicable to each class:

(A) whether a class of hospital contributes more or less
significantly to the goals and objectives in HHSC's managed care qual-
ity strategy, as required in 42 C.F.R. §438.340, relative to other classes;

(B) which class or classes of hospital the sponsoring
governmental entity wishes to support through IGTs of public funds,
as indicated on the application described in subsection (c) of this sec-
tion;

(C) the estimated Medicare gap for the class of hospi-

tals, based upon the upper payment limit demonstration most recently
submitted by HHSC to CMS;

(D) the estimated ACR gap for the class or individual
hospitals, as indicated on the application described in subsection (c) of
this section; and

(E) the percentage of Medicaid costs incurred by the
class of hospital in providing care to Medicaid managed care clients
that are reimbursed by Medicaid MCOs prior to any rate increase ad-
ministered under this section.

(f) Services subject to rate increase and other payment.

(1) HHSC may direct the MCOs in an SDA to increase
rates for all or a subset of inpatient services, all or a subset of outpatient
services, or all or a subset of both, based on the service or services that
will best advance the goals and objectives of HHSC's managed care
quality strategy.

(2) Inaddition to the limitations described in paragraph (1)
of this subsection, rate increases for a state-owned IMD or non-state-
owned IMD are limited to inpatient psychiatric hospital services pro-
vided to individuals under the age of 21 and to inpatient hospital ser-
vices provided to individuals 65 years or older.

(3) CHIRP rate increases will apply only to the in-net-
work managed care claims billed under a hospital's primary National
Provider Identifier (NPI) and will not be applicable to NPIs associated
with non-hospital sub-providers owned or operated by a hospital.

(g) CHIRP capitation rate components. For program periods
beginning on or before September 1, 2023, but on or after September
1, 2021, CHIRP funds will be paid to MCOs through two components
of the managed care per member per month (PMPM) capitation rates.
For program periods beginning on or after September 1, 2024, CHIRP
funds will be paid to MCOs through three components of the managed
care per member per month (PMPM) capitation rates. The MCOs' dis-
tribution of CHIRP funds to the enrolled hospitals may be based on
each hospital's performance related to the quality metrics as described
in §353.1307 of this subchapter (relating to Quality Metrics for the
Comprehensive Hospital Increase Reimbursement Program). The hos-
pital must have provided at least one Medicaid service to a Medicaid
client for each reporting period to be eligible for payments.

(1) In determining the percentage increases described un-
der subsection (h)(1) of this section, HHSC will consider:

(A) information from the participants in the SDA (in-
cluding hospitals, managed-care organizations, and sponsoring gov-
ernmental entities) on the amount of IGT the sponsoring governmental
entities propose to transfer to HHSC to support the non-federal share
of the increased rates for the first six months of a program period, as
indicated on the applications described in subsection (c) of this section;

(B) the class or classes of hospital determined in sub-
section (e)(2) of this section;

(C) the type of service or services determined in sub-
section (f) of this section;

(D) actuarial soundness of the capitation payment
needed to support the rate increase;

(E) available budget neutrality room under any applica-
ble federal waiver programs;

(F) hospital market dynamics within the SDA; and
(G) other HHSC goals and priorities.

(2) The Uniform Hospital Rate Increase Payment (UHRIP)
is the first component.

(A) The total value of UHRIP will be equal to a per-
centage of the estimated Medicare gap on a per class basis.

(B) Allocation of funds across hospital classes will
be proportional to the combined Medicare gap of each hospital class
within an SDA to the total Medicare gap of all hospital classes within
the SDA.

(3) The Average Commercial Incentive Award (ACIA) is
the second component.

(A) The total value of ACIA will be equal to a percent-
age of the ACR gap less payments received under UHRIP, subject to
the limitations described by subparagraph (B) of this paragraph.

(B) The maximum ACIA payments for each class will
be equal to a percentage of the total estimated ACR UPL for the class,
less what Medicaid paid for the services and any payments received
under UHRIP, including hospitals that are not participating in ACIA.
For program periods beginning on or before September 1, 2023, but on
or after September 1, 2021, the percentage is 90 percent. For program
periods beginning on or after September 1, 2024, the percentage may
not exceed 90 percent.

(C) The ACIA payment for the class will be equal to
the minimum of the sum of the ACIA payment in subparagraph (A)
of this paragraph and the limit in subparagraph (B) of this paragraph.
If the amount calculated under subparagraph (B) of this paragraph is
negative, the maximum, aggregated ACIA payments for that class will
be equal to zero.

(D) The ACIA payment for each provider will be equal
to the amount in subparagraph (A) of this paragraph multiplied by the
amount determined in subparagraph (C) of this paragraph for the class
divided by the sum of the preliminary ACIA payment determined in
subparagraph (A) of this paragraph for the class, rounded down to the
nearest percentage. For example, if two hospitals in a class in an SDA
both have anticipated base payments of $100 and UHRIP payments of
$50, but one hospital has an estimated ACR UPL of $400 and an ACR
gap of $300 between its base payment and ACR UPL, and the other
hospital has an estimated ACR UPL of $600 and an ACR gap of $500,
HHSC will first reduce the gaps by the UHRIP payment of $50 to a
gap of $250 and $450, respectively. The preliminary ACIA rates are
250 percent and 450 percent. These are the amounts available under
subparagraph (A) of this paragraph. HHSC would then sum the ACR
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UPLs for the two hospitals to get $1000 available to the class and apply
the percentage in subparagraph (B) of this paragraph (e.g., 50 percent
of the gap), which results in an ACR UPL of $500. Then HHSC will
subtract the $200 in base payments and $100 in UHRIP payments from
the reduced ACR UPL for a total of $200 of maximum ACIA payments
under subparagraph (B) of this paragraph. The amount under subpara-
graph (A) for the class was $700, and the limit under subparagraph (B)
of this paragraph is $200, so all provider in the SDA will have their
ACIA percentage multiplied by $200 divided by $700 to stay under
the $200 cap. The individual ACIA rates would be 71 percent (e.g.,
200/700*250 percent) and 128 percent (e.g., 200/700*450 percent), re-
spectively. The estimated ACIA payments would be $71 and $128.
HHSC will then direct the MCOs to pay a percentage increase for the
first hospital of 71 percent in addition to the 50 percent increase under
UHRIP for the first hospital for a total increase of 121 percent above
the contracted base rate, and 128 percent in addition to the 50 percent
increase under UHRIP for the second hospital for a total increase of
178 percent.

(4) For program periods beginning on or after September
1, 2024, the Alternate Participating Hospital Reimbursement for Im-
proving Quality Award (APHRIQA) is the third component.

(A) The total value of APHRIQA will be equal to the
sum of:

(i) apercentage of the Medicare gap, not to exceed
100 percent, on a per class basis less the amount determined in para-
graph (2)(A) of this subsection; and

(i) a percentage of the total estimated ACR UPL,
not to exceed 90 percent, on a per class basis less what Medicaid paid
for the services and any payments received under UHRIP, including
hospitals that are not participating in ACIA and less any payments re-
ceived under ACIA.

(B) Allocation of funds across hospitals will be calcu-
lated by allocating to each hospital the sum of:

(i) the difference in the amount the hospital is es-
timated to be paid under paragraph (2)(A) of this subsection and the
amount they would be paid if the percentage described in paragraph
(2)(A) of this subsection were the same percentage cited in subpara-
graph (A)(i) of this paragraph; and

(ii) the difference in the amount the hospital is es-
timated to be paid under paragraph (3)(C) of this subsection and the
amount they would be paid if the percentage described in paragraph
(3)(B) of this subsection were the same percentage cited in subpara-
graph (A)(ii) of this paragraph.

(h) Distribution of CHIRP payments.

(1) CHIRP payments for UHRIP and ACIA components
will be based upon actual utilization and will be paid as a percentage
increase above the contracted rate between the MCO and the hospital.
The determination of percentage of rate increase will be as follows.

(A) HHSC will determine the percentage of rate
increase applicable to one or more classes of hospital by program
component.

(B) UHRIP rate increases will be determined by HHSC
to be the percentage that is estimated to result in payments for the class
that are equivalent to the amount described under subsection (g)(2)(A)
of this section.

(C) ACIA will be determined by HHSC to be a percent-
age that is estimated to result in payments for the hospital that are equiv-
alent to the amount described under subsection (g)(3)(D) of this section.

(2) For program periods beginning on or after September
1, 2024, CHIRP final payments for the APHRIQA component will be
based on achievement of performance measures established in accor-
dance with §353.1307 of this subchapter.

(A) Except as otherwise provided by subparagraph (D)
of this paragraph, MCOs will be directed by HHSC to pay hospitals
on a monthly, quarterly, semi-annual, or annual basis that aligns with
the applicable performance achievement measurement period under
§353.1307 of this subchapter.

(B) MCOs will be required to distribute payments to
providers within 20 business days of notification by HHSC of provider
achievement results.

(C) Funds that are not earned by a provider due to fail-
ure to achieve performance requirements will be redistributed to other
hospitals in the same hospital SDA and class based on each hospital's
proportion of total earned APHRIQA funds in the SDA. If no other hos-
pital in the SDA and class receives performance payments, unearned
funds will be redistributed to all hospitals in the SDA based on each
hospital's proportion of total earned APHRIQA funds and projected to
be paid to the hospitals through UHRIP and ACIA.

(D) For any performance measures for which achieve-
ment is determined on an annual basis, a hospital may elect, on the
hospital's enrollment application, to receive two interim payments the
amount of each which will be equal to 20 percent of the total estimated
value of the hospital's potential APHRIQA payment if the hospital were
to earn 100 percent of available payments under the APHRIQA com-
ponent.

(i) Any interim payments will be reconciled with fi-
nal payment for APHRIQA after measurement achievement has been
determined under §353.1307 of this subchapter. If a hospital's final
payment is calculated to be less than the amount that the hospital was
paid on an interim basis, the interim payments are subject to recoup-
ment as described by this subparagraph. If a hospital's final payment is
calculated to be greater than the amount that the hospital was paid on
an interim basis, the hospital's final payment will be an amount equal
to the amount the hospital earned for measurement achievement under
§353.1307 of this subchapter minus the amount the hospital was paid
on an interim basis.

(it) Prior to the beginning of the program period,
for hospitals that make the election described by this subparagraph,
HHSC will calculate the total estimated value of the hospital's potential
APHRIQA payment if the provider were to earn 100 percent of avail-
able payments under the APHRIQA component. MCOs will distribute
interim payments described by this subparagraph to enrolled hospitals
as directed by HHSC.

(iii) Interim payments made under this subpara-
graph are not an indication of presumed measurement achievement by
a provider under §353.1307 of this subchapter.

(iv) Ifaprovider is notified by HHSC that an interim
payment, or any portion of an interim payment, is being recouped under
this subparagraph, the provider must return all funds subject to recoup-
ment to the MCO that made the interim payment subject to recoupment
within 20 business days of notification by HHSC.

(3) HHSC will limit the amounts paid to providers deter-
mined pursuant to this subsection to no more than the levels that are
supported by the amount described in subsection (i)(3) of this section.
Nothing in this section may be construed to limit the authority of the
state to require the sponsoring governmental entities to transfer addi-
tional funds to HHSC following the reconciliation process described in
§353.1301(g) of this subchapter, if the amount previously transferred

ADOPTED RULES

January 26, 2024 49 TexReg 411



is less than the non-federal share of the amount expended by HHSC in
the SDA for this program.

(4) After determining the percentage of rate increase using
the process described in paragraph (1) of this subsection, HHSC will
modify its contracts with the MCOs in the SDA to direct the percentage
rate increases.

(i) Non-federal share of CHIRP payments. The non-federal
share of all CHIRP payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
CHIRP.

(1) HHSC will communicate suggested IGT responsibili-
ties for the program period with all CHIRP hospitals at least 10 cal-
endar days prior to the IGT declaration of intent deadline. Suggested
IGT responsibilities will be based on the maximum dollars to be avail-
able under the CHIRP program for the program period as determined
by HHSC, plus eight percent; and forecast member months for the pro-
gram period as determined by HHSC. HHSC will also communicate
estimated revenues each enrolled hospital could earn under CHIRP for
the program period with those estimates based on HHSC's suggested
IGT responsibilities and an assumption that all enrolled hospitals will
meet 100 percent of their quality metrics and maintain consistent uti-
lization with the prior year.

(2) Sponsoring governmental entities will determine the
amount of IGT they intend to transfer to HHSC for the entire program
period and provide a declaration of intent to HHSC no later than 21
business days before the first half of the IGT amount is transferred to
HHSC.

(A) The declaration of intent is a form prescribed by
HHSC that includes the total amount of IGT the sponsoring govern-
mental entity intends to transfer to HHSC.

(B) The declaration of intent is certified to the best
knowledge and belief of a person legally authorized to sign for the
sponsoring governmental entity but does not bind the sponsoring
governmental entity to transfer IGT.

(3) HHSC will issue an IGT notification to specify the date
that IGT is requested to be transferred no fewer than 14 business days
before IGT transfers are due. Sponsoring governmental entities will
transfer the first half of the IGT amount by a date determined by HHSC,
but no later than June 1. Sponsoring governmental entities will transfer
the second half of the IGT amount by a date determined by HHSC, but
no later than December 1. HHSC will publish the IGT deadlines and
all associated dates on its Internet website no later than March 15 of
each year.

(j) Effective date of rate increases. HHSC will direct MCOs to
increase rates under this section beginning the first day of the program
period that includes the increased capitation rates paid by HHSC to
each MCO pursuant to the contract between them.

(k) Changes in operation. If an enrolled hospital closes volun-
tarily or ceases to provide hospital services in its facility, the hospital
must notify the HHSC Provider Finance Department by hand delivery,
United States (U.S.) mail, or special mail delivery within 10 business
days of closing or ceasing to provide hospital services. Notification is
considered to have occurred when the HHSC Provider Finance Depart-
ment receives the notice.

() Data correction request. Any provider-requested data or
calculation correction must be submitted prior to the date on which
the first half of the IGT amount is due under subsection (i)(3) of this
section.

(m) Reconciliation. HHSC will reconcile the amount of the
non-federal funds actually expended under this section during the pro-
gram period with the amount of funds transferred to HHSC by the spon-
soring governmental entities for that same period using the methodol-
ogy described in §353.1301(g) of this subchapter.

(n) Recoupment. Payments under this section may be subject
to recoupment as described in §353.1301(j) and §353.1301(k) of this
subchapter.

$353.1307.  Quality Metrics for the Comprehensive Hospital Increase
Reimbursement Program.

(a) Introduction. This section establishes the quality metrics
for the Comprehensive Hospital Increase Reimbursement Program
(CHIRP).

(b) Definitions. Terms that are used in this and other sections
of this subchapter may be defined in §353.1301 of this subchapter (re-
lating to General Provisions) or §353.1306 of this subchapter (relating
to the Comprehensive Hospital Increase Reimbursement Program for
program periods on or after September 1, 2021).

(c) Quality metrics. For each program period, HHSC will des-
ignate one or more quality metrics for each CHIRP capitation rate com-
ponent as described in §353.1306(g) of this subchapter. Any quality
metric included in CHIRP will be evidence-based and will be identi-
fied as a structure, process, or outcome measure. HHSC may modify
quality metrics from one program period to the next. The proposed
quality metrics for a program period will be presented to the public for
comment in accordance with subsection (g) of this section.

(d) Performance requirements. For each program period,
HHSC will specify the performance requirements associated with
designated quality metrics. The proposed performance requirements
for a program period will be presented to the public for comment in
accordance with subsection (g) of this section. Achievement of perfor-
mance requirements will trigger payments as described in §353.1306
of this subchapter.

(¢) Quality metrics and program evaluation. HHSC will use
reported performance of quality metrics to evaluate the degree to which
the arrangement advances at least one of the goals and objectives that
are incentivized by the payments described under §353.1306(g) of this
subchapter.

(1) All quality metrics for which a hospital is eligible based
on class must be reported by the participating hospital as a condition
of participation.

(2) Participating hospitals must stratify any reported data
by payor type and must report data according to requirements published
under subsection (h) of this section.

(f) Participating Hospital Reporting Frequency.

(1) Participating hospitals will be required to report on
quality metrics semiannually unless otherwise specified by the metric.

(2) Participating hospitals will also be required to furnish
information and data related to quality metrics and performance re-
quirements established in accordance with subsection (g) of this section
within 30 calendar days after a request from HHSC for more informa-
tion.

(g) Notice and hearing.

(1) HHSC will publish notice of the proposed metrics and
their associated performance requirements no later than August 10 of
the calendar year that precedes the first month of the program period.
The notice must be published either by publication on HHSC's website
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or in the Texas Register. The notice required under this section will
include the following:

(A) instructions for interested parties to submit written
comments to HHSC regarding the proposed metrics and performance
requirements; and

(B) the date, time, and location of a public hearing.

(2) Written comments will be accepted within 30 calendar
days of publication. There will also be a public hearing within that
30-day period to allow interested persons to present comments on the
proposed metrics and performance requirements.

(h) Quality metric publication. Final quality metrics and per-
formance requirements will be provided through the CHIRP quality
webpage on HHSC's website on or before October 1 of the calendar
year that precedes the first month of the program period.

(i) Alternate measures may be substituted for measures pro-
posed under subsection (g) of this section or published under subsection
(h) of this section if required by the Centers for Medicare and Medicaid
Services for federal approval of the program. If Centers for Medicare
and Medicaid Services requires changes to quality metrics or perfor-
mance requirements after October 1, HHSC will provide notice of the
changes through HHSC's website.

(j) Evaluation Reports.

(1) HHSC will evaluate the success of the program based
on a statewide review of reported metrics. HHSC may publish more
detailed information about specific performance of various participat-
ing hospitals, classes of hospitals, or service delivery areas.

(2) HHSC will publish interim evaluation findings regard-
ing the degree to which the arrangement advanced the established goal
and objectives of each capitation rate component.

(3) HHSC will publish a final evaluation report within 270
days of the conclusion of the program period.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 9, 2024.

TRD-202400070

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: January 29, 2024

Proposal publication date: November 17, 2023

For further information, please call: (512) 487-3480

¢ ¢ ¢
1 TAC §353.1309

The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §353.1309, relating to Texas Incen-
tives for Physicians and Professional Services. The amendment
to §353.1309 is adopted with changes to the proposed text as
published in the November 17, 2023, issue of the Texas Regis-
ter (48 TexReg 6683). This rule will be republished.

BACKGROUND AND JUSTIFICATION

The purpose of the amendment is to pursue modifications to
the Texas Incentives for Physicians and Professional Services
(TIPPS) program to simplify the program structure, provide ad-

ditional details concerning certain enrollment-related processes
and procedures, and reduce the administrative burden of oper-
ating the program for HHSC and participating providers.

HHSC sought and received authorization from the Centers
for Medicare & Medicaid Services (CMS) to create TIPPS for
state fiscal year (SFY) 2022 as part of the financial and quality
transition from the Delivery System Reform Incentive Payment
(DSRIP) program. HHSC has not made significant modifications
to TIPPS since its inception in SFY 2022.

Directed payment programs authorized under 42 C.F.R.
§438.6(c), including TIPPS, are expected to continue to evolve
over time so that the program can continue to advance the
quality goal or objective the program is intended to impact.

HHSC determined that TIPPS contains certain provisions that
pose administrative complexity that may impede HHSC's and
the participating providers' ability to use the program to advance
a quality goal or strategy. HHSC, therefore, amends and mod-
ifies the program rule to reduce administrative complexity and
advance the program toward improved quality of services pro-
vided to Medicaid clients by participating providers.

Beginning in SFY 2025, the rule amendment will shift the pro-
gram structure. For SFY 2025, Component One will be 90 per-
cent of the total program value paid as a uniform rate increase at
the time of claim adjudication, and Component Two will be equal
to 0 percent of the total program value. For SFY 2026, Compo-
nent One will be 55 percent of the total program value paid as a
uniform rate increase at the time of claim adjudication; and Com-
ponent Two will be equal to 35 percent of the total program value,
based on a pay-for-performance model based on achievement
of quality measures and paid through a scorecard. Component
Three will remain as it is currently for all future years, comprising
10 percent of the total program value, based on a uniform rate
increase percentage paid at the time of claim adjudication for an
identified set of procedure codes.

HHSC met with participating providers and discussed multiple
options. HHSC considered moving the program to a majority
pay-for-performance component in SFY 2025. Some providers
were in support of this change, while others requested more
time. Those opposed to a SFY 2025 shift to pay-for-performance
requested more time so providers would be aware of the quality
measures that would be used in the pay-for-performance model
before implementation. HHSC is interested in feedback on the
proposed option and may consider modifying the rules in subse-
quent program periods.

HHSC will determine the network status of an enrolling provider
for an entire program period based on the submission of sup-
porting documentation through the enrollment process.

HHSC included other minor clarifying or grammatical revisions
to improve the accuracy and readability of the rule text.

COMMENTS
The 31-day comment period ended December 18, 2023.

During this period, HHSC received feedback regarding the pro-
posed rule from nine commenters at seven organizations: The
University of North Texas Health Science Center at Fort Worth,
Texas Tech University Health Science Center Lubbock, Texas
Children's Hospital, The University of Texas Medical Branch, The
University of Texas Health Science Center at Houston, Teaching
Hospitals of Texas, and Texas A&M University Health Science
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Center. A summary of the comments relating to the rule and
HHSC's responses follows.

Comment: Multiple commenters suggested that HHSC require
Managed Care Organizations (MCOs) to include visibility for
TIPPS payments in the processing of adjudicated claims to
enable providers to track TIPPS payments from MCOs.

Response: HHSC acknowledges the comment. While HHSC
supports transparency between MCOs and providers, the con-
tent of contracts between MCOs and providers is outside the
scope of the rule being amended. Therefore, it is not relevant to
the proposed rule change. No revision to the rule text was made
in response to this comment.

Comment: Multiple commenters requested that HHSC clarify
whether network status for enroliment purposes will be deter-
mined using the National Provider Indicator (NPI) assigned to the
parent or umbrella network physician group, the NPI assigned to
a clinic location of a network physician group, or another criteria
such as documentation from an MCO that the network physician
group is in the MCQO's network.

Response: HHSC disagrees that the text of the rule requires
clarification and declines to revise the rule in response to the
comment. HHSC encourages all network physician groups to
include all eligible NPlIs, including those assigned to a parent or
umbrella network group and those assigned to a clinic location,
on enrollment applications so that HHSC can most fully evalu-
ate the network status and eligibility of each network physician
group. HHSC will verify network status at the time of enroliment,
and HHSC staff will be available to answer specific questions re-
garding NPlIs at that time.

Comment: Multiple commenters asked HHSC to calculate
TIPPS Component add-on amounts on a level specific to each
Service Delivery Area (SDA).

Response: HHSC acknowledges the comment and is taking
these suggestions into consideration for future program opera-
tions. However, HHSC did not propose modifications related to
this topic in the current rule proposal; consequently, other pro-
gram participants and the public did not have an opportunity to
comment on such a change. No revision to the rule text was
made in response to this comment.

Comment: Multiple commenters asked HHSC to clarify the
methodology for determining eligibility each program year.

Response: HHSC acknowledges the comment. HHSC encour-
ages all providers to include all eligible NPIs on enrollment ap-
plications, including NPIs assigned to a parent or umbrella net-
work physician group and those assigned to a clinic location,
so that HHSC can evaluate the network status and eligibility of
each provider. HHSC will verify network status at the time of
enroliment, and HHSC staff will be available to answer specific
questions at that time. No revision to the rule text was made in
response to this comment.

Comment: Multiple commenters suggest reconciliation should
be based on the number of unique Medicaid clients served by
a network physician group and should not be tied to billing NPI
where a single, enrolled Medicaid member may be counted
multiple times within the same parent or umbrella network
physician group. Some commenters recommend that clauses
353.1309(g)(1)(A)(vi) and (vii), as well as 353.1309(g)(2)(B) and
(C), be struck accordingly.

Response: HHSC acknowledges the comment and is taking
these suggestions into consideration for future program opera-
tions. However, HHSC did not propose modifications related to
this topic in the current rule proposal; consequently, other pro-
gram participants and the public did not have an opportunity to
comment on such a change. No revision to the rule text was
made in response to this comment.

Comment: One commenter suggested that HHSC implement
a formal network status validation process that includes MCOs
submitting a point of contact for network status validation, a stan-
dard reporting template or other system, and mediation services
provided by HHSC.

Response: HHSC acknowledges the comment. Beginning in
SFY 2025, the TIPPS enrollment process will include network
status validation from both MCOs and providers. HHSC staff will
remain available to assist providers with questions regarding net-
work status. No revision to the rule text was made in response
to this comment.

Comment: One commenter asked HHSC to require MCOs to
track and verify group NPIs instead of individual provider NPlIs.

Response: HHSC acknowledges the comment. HHSC encour-
ages all network physician groups to include all eligible NPIs,
including those assigned to a parent or umbrella network group
and those assigned to a clinic location, on enroliment applica-
tions so that HHSC can most fully evaluate the network status
and eligibility of each network physician group.

Comment: One commenter expressed concern about moving
Components One and Two to uniform rate increases paid at the
time a claim is adjudicated, citing a delayed payment timeline for
Component Three rate increases in the current TIPPS program.
The commenter disagrees with the change and requests that
HHSC update contracts between HHSC and MCOs to include
payment timelines and penalties for non-compliance.

Response: HHSC acknowledges the comment. HHSC supports
the timely adjudication of claims and payment of rate increases.
Please refer to Chapter 2 of the Uniform Managed Care Manual
for processes and procedures related to claim adjudication. No
revision to the rule text was made in response to this comment.

Comment: One commenter asked what codes will be receiving
the Component One enhanced payments and whether the uni-
form enhanced rate has been determined.

Response: HHSC acknowledges the comment. All payable
codes to providers, excluding certain services that are
outside the scope of TIPPS, will receive a uniform rate
increase. Payable taxonomy codes will be published
on the Provider Finance Department website for TIPPS
(https://pfd.hhs.texas.gov/acute-care/texas-incentives-physi-
cians-and-professional-services) prior to the beginning of each
applicable program period. No revision to the rule text was
made in response to this comment.

Comment: One commenter requested clarification regarding
whether care provided outside of the SDA for which an MCO has
a contract with HHSC may qualify for TIPPS reimbursement.

Response: HHSC acknowledges the comment. TIPPS pay-
ments are made to in-network providers even if the care deliv-
ered is outside of the service delivery area in which the MCO op-
erates. HHSC did not propose modifications related to this topic
in the current rule proposal; consequently, other program par-
ticipants and the public did not have an opportunity to comment
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on such a change. Should an MCO and provider disagree re-
garding whether a claim is reimbursable within the provider/MCO
network agreement, the provider and MCO should work through
the typical and already established provider/MCO complaint pro-
cesses. No revision to the rule text was made in response to this
comment.

Comment: One commenter supports the proposed elimination
of minimum volume requirements for eligibility purposes.

Response: HHSC acknowledges the comment and appreciates
the support. No revision to the rule text was made in response
to this comment.

Comment: One commenter requests clarification on whether
the terms "physician group" or "provider group" have the same
meaning.

Response: HHSC acknowledges the comment. HHSC appre-
ciates the suggestion for clarification and is amending "provider
group" to read "physician group" in the rule in two instances un-
der Section 353.1309(e)(2), to ensure consistency of terms.

Comment: Multiple commenters believe there is a drafting error
in multiple places within the proposed version of the rule, and that
HHSC intended to propose: "[PJrogram periods beginning on or
before September 1, 2023, but on or after September 1, 2021"
instead of "[P]rogram periods beginning on or after September
1, 2023, but on or after September 1, 2021."

Response: HHSC agrees with the suggested edits and made
changes to the rule accordingly.

Comment: Multiple commenters ask HHSC to revert to the pre-
vious methodology for assigning NPIs to an SDA in which the
NPI bills the most claims.

Response: HHSC acknowledges the comment and will evaluate
the methodology during the SFY 2025 model preparation. No
revision to the rule text was made in response to this comment.

Comment: One commenter asks HHSC to include advanced
practice providers in HHSC's list of eligible taxonomy codes for
each component of the TIPPS program.

Response: HHSC acknowledges the comment and will evalu-
ate the inclusion of advanced practice providers during the SFY
2025 model preparation. No revision to the rule text was made
in response to this comment.

Comment: One commenter requests HHSC to explain if the pro-
posed performance-based Component 2 in SFY 2026 will re-
quire a reconciliation or how the agency intends to avoid a rec-
onciliation under the proposed process while also meeting the
CMS regulatory requirement for all directed payment programs
to be based on the utilization and delivery of services.

Response: HHSC acknowledges the comment. For program
periods prior to SFY 2026, HHSC will continue to work with
providers as well as CMS on actuarially sound reconciliations
and meeting regulatory requirements. The intent of updating
this portion of the rule is to eliminate the need for a reconciliation
in program years that coincide with, and are subsequent to,
SFY 2026. No revision to the rule text was made in response
to this comment.

Comment: One commenter wants confirmation on whether
HHSC intended for proposed §1309.353(g)(2)(B) and (g)(2)(C)
to be at a consistent sub-order as (g)(1)(A)(vi) and (g)(1)(A)(vii),
respectively. If so, they ask that HHSC confirm and correct the
sub-order, or otherwise explain why identical provisions under

Component Two apply to different program years than those
under Component One.

Response: HHSC agrees with the suggested changes in the
comment and made language updates to the rule text under Sec-
tion 353.1309(g).

Comment: One commenter asks that the agency remain open
to considering separate payment terms for TIPPS if CMS issues
favorable regulations or guidance.

Response: HHSC acknowledges the comment and will consider
program changes in response to updated CMS guidance, should
CMS issue an update. No revision to the rule text was made in
response to this comment.

Comment: One commenter supports HHSC's goal of simplifying
the program structure.

Response: HHSC acknowledges the comment and appreciates
the support. No revision to the rule text was made in response
to this comment.

Comment: One commenter recommends that HHSC publish
and disseminate the plan codes to enrolled providers once
developed and assigned.

Response: HHSC acknowledges the comment. HHSC will dis-
seminate any updates to plan code information to providers once
developed and assigned. No revision to the rule text was made
in response to this comment.

Comment: Multiple commenters recommend amending "For
program periods beginning on or after September 1, 2023, but
on or after September 1, 2021" to read, "For program periods be-
ginning on or after September 1, 2021," as those same clauses
clearly call out and reference the changes specific to FY25
with the language "periods beginning on or after September
1, 2024." The commenter believes the labeling of the program
periods covered under the initial rules is confusing as written
and recommends amending "For program periods beginning on
or after September 1, 2023, but on or after September 1, 2021"
to read, "For program periods beginning on or after September
1, 2021, but prior to September 1, 2024."

Response: HHSC disagrees with the edit language suggested.
HHSC made edits that more accurately reflect the rule's intended
language, which is being corrected from "on or after September
1, 2023," to "on or before September 1, 2023," throughout the
rule text. No revision to the rule text was made in response to
this comment.

Comment: One commenter recommends that any minimum win-
dow for changes to enrollment information be at least 10 busi-
ness days instead of 9 calendar days.

Response: HHSC acknowledges the comment and will consider
the commenter's suggestion regarding changes to enrollment in-
formation for future program operations. No revision to the rule
text was made in response to this comment.

Comment: One commenter requests clarification and guidance
from HHSC on what "documentation" qualifies as proof of a net-
work agreement. The commenter asked if only fully executed
contracts with MCOs are acceptable or if the ability to demon-
strate current contract negotiations with an MCO is sulfficient for
submission and network status credit at the time of TIPPS en-
rollment.

Response: HHSC acknowledges the comment. Beginning in
SFY 2025, the TIPPS enrollment process will include network
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status validation from both MCOs and providers. HHSC will ver-
ify network status at the time of enrollment, and HHSC staff will
be available to answer specific questions at that time. No revi-
sion to the rule text was made in response to this comment.

HHSC made minor editorial changes in subsections (b)(5),
(b)(7), (d)(2), (d)(10), (e)(7), (F)(1), (@)(1)A)i), (9)(1)(A)Vi),
(@(1)(B)(i), (g)(1)(C)(ii), and (g)2)A)Vi), (9)(2)(C)(ii), and
(9)(3)(A) to correct grammar and improve readability.
STATUTORY AUTHORITY

The amendment is adopted under Texas Government Code
§531.033, which provides the Executive Commissioner with
broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; Texas Government
Code §531.021(b-1), which establishes HHSC as the agency
responsible for adopting reasonable rules governing the de-
termination of fees, charges, and rates for medical assistance
payments under the Texas Human Resources Code Chapter
32; and Texas Government Code §533.002, which authorizes
HHSC to implement the Medicaid managed care program.

§$353.1309.  Texas Incentives for Physicians and Professional Ser-
vices.

(a) Introduction. This section establishes the Texas Incentives
for Physicians and Professional Services (TIPPS) program. TIPPS is
designed to incentivize physicians and certain medical professionals
to improve quality, access, and innovation in the provision of medical
services to Medicaid recipients through the use of metrics that are ex-
pected to advance at least one of the goals and objectives of the state's
managed care quality strategy.

(b) Definitions. The following definitions apply when the
terms are used in this section. Terms that are used in this section
may be defined in §353.1301 of this subchapter (relating to General
Provisions) or §353.1311 of this subchapter (relating to Quality Met-
rics for the Texas Incentives for Physicians and Professional Services
Program).

(1) Health Related Institution (HRI) physician group--A
network physician group owned or operated by an institution named
in Texas Education Code §63.002.

(2) Indirect Medical Education (IME) physician group--A
network physician group contracted with, owned, or operated by a hos-
pital receiving either a medical education add-on or a teaching medical
education add-on as described in §355.8052 of this title (relating to In-
patient Hospital Reimbursement) for which the hospital is assigned or
retains billing rights for the physician group.

(3) Intergovernmental Transfer (IGT) Notification--Notice
and directions regarding how and when IGTs should be made in support
of the program.

(4) Network physician group--A physician group located
in the state of Texas that has a contract with a Managed Care Organiza-
tion (MCO) for the delivery of Medicaid-covered benefits to the MCO's
enrollees.

(5) Network status--A provider's network status with a con-
tracted MCO, as determined by the national provider identification
(NPI) number and Plan Code combination.

(6) Other physician group--A network physician group
other than those specified under paragraphs (1) and (2) of this subsec-
tion.

(7) Plan code--A unique 2-digit alphanumeric code estab-
lished by HHSC denoting the individual managed care organization,
program, and service delivery area.

(8) Program period--A period of time for which an eligi-
ble and enrolled physician group may receive the TIPPS amounts de-
scribed in this section. Each TIPPS program period is equal to a state
fiscal year beginning September 1 and ending August 31 of the follow-
ing year.

(9) Suggested IGT responsibility--Notice of potential
amounts that a governmental entity may wish to consider transferring
in support of the program.

(10) Total program value--The maximum amount avail-
able under the TIPPS program for a program period, as determined by
HHSC.

(c) Eligibility for participation in TIPPS. A physician group
is eligible to participate in TIPPS if it complies with the requirements
described in this subsection.

(1) Physician group composition. A physician group must
indicate the eligible physicians, clinics, and other locations to be con-
sidered for payment and quality measurement purposes in the applica-
tion process.

(2) Minimum volume. For program periods beginning on
or before September 1, 2023, but on or after September 1, 2021, physi-
cian groups must have a minimum denominator volume of 30 Medic-
aid managed care patients in at least 50 percent of the quality metrics
in each component to be eligible to participate in the component. For
program periods beginning on or after September 1, 2024, no minimum
denominator volume is required.

(3) The physician group is:
(A) an HRI physician group;
(B) an IME physician group; or
(C) any other physician group that:

(i) can achieve the minimum volume during pro-
gram periods beginning on or before September 1, 2023, but on or after
September 1, 2021, as described in paragraph (2) of this subsection;

(ii) is located in a service delivery area with at least
one sponsoring governmental entity; and

(iii) for program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, served at least
250 unique Medicaid managed care clients in the prior state fiscal
year. For program periods beginning on or after September 1, 2024,
no minimum volume is required.

(d) Data sources for historical units of service and clients
served. Historical units of service are used to determine a physician
group's eligibility status and the estimated distribution of TIPPS funds
across enrolled physician groups.

(1) HHSC will use encounter data and will identify encoun-
ters based upon the billing provider's NPI number and taxonomy code
combination that are billed as a professional encounter only.

(2) HHSC will use the most recently available Medicaid
encounter data for a complete state fiscal year to determine the eligibil-
ity status of other physician groups for program periods beginning on
or before September 1, 2023, but on or after September 1, 2021.

(3) HHSC will use the most recently available Medicaid
encounter data for a complete state fiscal year to determine distribution
of TIPPS funds across eligible and enrolled physician groups.
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(4) In the event of a disaster, HHSC may use data from a
different state fiscal year at HHSC's discretion.

(5) The data used to estimate eligibility and distribution of
funds will align with the data used for purposes of setting the capitated
rates for managed care organizations for the same period.

(6) HHSC will calculate the estimated rate that an average
commercial payor would have paid for the same services using either
data that HHSC obtains independently or data that is collected from
providers through the application process described in subsection (c)
of this section.

(7) IfHHSC is unable to compute an actuarially sound pay-
ment rate based on private payor information described in paragraph (6)
of'this subsection for any services, then those services will be removed
from consideration from the TIPPS program.

(8) All services billed and delivered at a Federally Qual-
ified Health Center, dental services, and ambulance services are ex-
cluded from the scope of the TIPPS program.

(9) Encounter data used to calculate payments for this pro-
gram must be designated as paid status. Encounters reported as a paid
status, but with zero or negative dollars as a reported paid amount will
not be included in the data used to calculate payments for the TIPPS
program.

(10) Ifaprovider with the same Tax Identification Number
as the payor is being paid more than 200 percent of the Medicaid reim-
bursement on average for the same services in a one-year period, then a
related-party-adjustment will be applied to the encounter data for those
encounters. This adjustment will apply a calculated average payment
rate from the rest of the provider pool to the related parties paid units
of service.

(e) Conditions of Participation. As a condition of participa-
tion, all physician groups participating in TIPPS must allow for the
following.

(1) The physician group must submit a properly completed
enrollment application by the due date determined by HHSC. The en-
rollment period will be no less than 21 calendar days, and the final date
of the enrollment period will be at least nine days prior to the release
of suggested IGT responsibilities.

(2) Enrollment is conducted annually, and participants may
not join the program after the enrollment period closes. Any updates
to enrollment information must be submitted prior to the publication of
the suggested IGT responsibilities under subsection (f)(1) of this sec-
tion. For each program period, a physician group must be located in a
Service Delivery Area (SDA) in which at least one sponsoring govern-
mental entity that agrees to transfer to HHSC some or all of the non-fed-
eral share under this section is also located. An SDA is designated by
HHSC for each provider, or physician group with multiple locations,
based on the SDA in which the majority of a physician group's claims
are billed. Services that are provided outside of a designated SDA may
be included in the designated SDA.

(3) Network status for providers for the entire program pe-
riod will be determined at the time of enrollment based on the submis-
sion of documentation through the enrollment process that shows an
MCO has identified the provider as having a network agreement.

(4) The entity that bills on behalf of the physician group
must certify, on a form prescribed by HHSC, that no part of any TIPPS
payment will be used to pay a contingent fee nor may the entity's agree-
ment with the physician group use a reimbursement methodology that
contains any type of incentive, directly or indirectly, for inappropriately
inflating, in any way, claims billed to the Medicaid program, including

the physician group's receipt of TIPPS funds. The certification must be
received by HHSC with the enrollment application described in para-
graph (1) of this subsection.

(5) If a provider has changed ownership in the past five
years in a way that impacts eligibility for the TIPPS program, the
provider must submit to HHSC, upon demand, copies of contracts it
has with third parties with respect to the transfer of ownership or the
management of the provider and which reference the administration
of, or payment from, the TIPPS program.

(6) Report all quality data denoted as required as a condi-
tion of participation in §353.1311(d)(1) of this subchapter.

(7) Failure to meet any conditions of participation de-
scribed in this subsection will result in the removal of the provider
from the program and recoupment of all funds previously paid during
the program period.

(f) Non-federal share of TIPPS payments. The non-federal
share of all TIPPS payments is funded through IGTs from sponsoring
governmental entities. No state general revenue is available to support
TIPPS.

(1) HHSC will communicate suggested IGT responsibili-
ties for the program period with all TIPPS eligible and enrolled HRI
physician groups and IME physician groups at least 10 calendar days
prior to the IGT declaration of intent deadline. Suggested IGT respon-
sibilities will be based on the maximum dollars available under the
TIPPS program for the program period as determined by HHSC, plus
eight percent; forecasted member months for the program period as
determined by HHSC; and the distribution of historical Medicaid uti-
lization across HRI physician groups and IME physician groups, plus
estimated utilization for eligible and enrolled other physician groups
within the same service delivery area, for the program period. HHSC
will also communicate the estimated maximum revenues each eligible
and enrolled physician group could earn under TIPPS for the program
period with those estimates based on HHSC's suggested IGT responsi-
bilities and an assumption that all enrolled physician groups will meet
100 percent of their quality metrics.

(2) Sponsoring governmental entities will determine the
amount of IGT they intend to transfer to HHSC for the entire program
period and provide a declaration of intent to HHSC 21 business days
before the first half of the IGT amount is transferred to HHSC.

(A) The declaration of intent is a form prescribed by
HHSC that includes the total amount of IGT the sponsoring govern-
mental entity intends to transfer to HHSC.

(B) The declaration of intent is certified to the best
knowledge and belief of a person legally authorized to sign for the
sponsoring governmental entity but does not bind the sponsoring
governmental entity to transfer IGT.

(3) HHSC will issue an IGT notification to specify the date
that IGT is requested to be transferred no fewer than 14 business days
before IGT transfers are due. Sponsoring governmental entities will
transfer the first half of the IGT amount by a date determined by HHSC,
but no later than June 1. Sponsoring governmental entities will transfer
the second half of the IGT amount by a date determined by HHSC, but
no later than December 1. HHSC will publish the IGT deadlines and
all associated dates on its Internet website by March 15 of each year.

(4) Reconciliation. HHSC will reconcile the amount of the
non-federal funds actually expended under this section during each pro-
gram period with the amount of funds transferred to HHSC by the spon-
soring governmental entities for that same period using the methodol-
ogy described in §353.1301(g) of this subchapter.
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(g) TIPPS capitation rate components. TIPPS funds will be
paid to Managed Care Organizations (MCOs) through three compo-
nents of the managed care per member per month (PMPM) capitation
rates. The MCOs' distribution of TIPPS funds to the enrolled physician
groups will be based on each physician group's performance related to
the quality metrics as described in §353.1311 of this subchapter. The
physician group must have provided at least one Medicaid service to a
Medicaid client in each reporting period to be eligible for payments.

(1) Component One.

(A) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, the total value
of Component One will be equal to 65 percent of the total program
value.

(i) Allocation of funds across qualifying HRI and
IME physician groups will be proportional, based on historical Medic-
aid clients served.

(i) Monthly payments to HRI and IME physician
groups will be a uniform rate increase.

(iii)  Other physician groups are not eligible for pay-
ments from Component One.

(iv) Providers must report quality data as described
in §353.1311 of this subchapter as a condition of participation in the
program.

(v)  HHSC will reconcile the interim allocation of
funds across qualifying HRI and IME physician groups to the actual
distribution of Medicaid clients served across these physician groups
during the program period, as captured by Medicaid MCOs contracted
with HHSC for managed care 120 days after the last day of the program
period.

(vi) Redistribution resulting from the reconciliation
will be based on the actual utilization of enrolled NPIs.

(vii) If a provider eligible for TIPPS payments was
not included in the monthly scorecards, the provider may be included
in the reconciliation by HHSC.

(B) For the program period beginning on September 1,
2024, the total value of Component One will be equal to 90 percent of
the total program value.

(i) Allocation of funds across qualifying HRI and
IME physician groups will be proportional, based upon historical Med-
icaid utilization.

(i) Payments to physician groups will be a uniform
rate increase paid at the time of claim adjudication.

(iii)  Other physician groups are not eligible for pay-
ments from Component One.

(iv) Providers must report quality data as described
in §353.1311 of this subchapter as a condition of participation in the
program.

(C) For program periods beginning on or after Septem-
ber 1, 2025, the total value of component one will be equal to 55 percent
of the total program value.

(i) Allocation of funds across qualifying HRI and
IME physician groups will be proportional, based upon historical Med-
icaid utilization.

(i) Payments to physician groups will be a uniform
rate increase paid at the time of claim adjudication.

(iii)  Other physician groups are not eligible for pay-
ments from Component One.

(iv) Providers must report quality data as described
in §353.1311 of this subchapter as a condition of participation in the
program.

(2) Component Two.

(A) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, the total value
of Component Two will be equal to 25 percent of the total program
value.

(i) Allocation of funds across qualifying HRI and
IME physician groups will be proportional, based upon historical Med-
icaid utilization.

(i) Payments to physician groups will be a uniform
rate increase.

(iii)  Other physician groups are not eligible for pay-
ments from Component Two.

(iv) Providers must report quality data as described
in §353.1311 of this subchapter as a condition of participation in the
program.

(v) HHSC will reconcile the interim allocation of
funds across qualifying HRI and IME physician groups to the actual
distribution of Medicaid clients served across these physician groups
during the program period as captured by Medicaid MCOs contracted
with HHSC for managed care 120 days after the last day of the program
period.

(vi) Redistribution resulting from the reconciliation
will be based on the actual utilization of enrolled NPIs.

(vii) If a provider eligible for TIPPS payments was
not included in the monthly scorecards, the provider may be included
in the reconciliation by HHSC.

(B) For the program period beginning September 1,
2024, Component Two will be equal to 0 percent of the program.

(C) For program periods beginning on or after Septem-
ber 1, 2025, the total value of Component Two will be equal to 35
percent of the total program value.

(i) Allocation of funds across qualifying HRI and
IME physician groups will be proportional, based upon historical Med-
icaid utilization.

(ii) Payments to physician groups will be made
through a pay-for-performance model based on their achievement of
quality measures and paid through a scorecard.

(iii)  Other physician groups are not eligible for pay-
ments from Component Two.

(3) Component Three.

(A) The total value of Component Three will be equal
to 10 percent of the total program value.

(B) Allocation of funds across physician groups will be
proportional, based upon actual Medicaid utilization of specific pro-
cedure codes as identified in the final quality metrics or performance
requirements described in §353.1311 of this subchapter.

(C) Payments to physician groups will be a uniform rate
increase.
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(D) Providers must report quality data as described in
§353.1311 of this subchapter as a condition of participation in the pro-
gram.

(h) Distribution of TIPPS payments.

(1) Before the beginning of the program period, HHSC will
calculate the portion of each PMPM associated with each TIPPS en-
rolled practice group broken down by TIPPS capitation rate component
and payment period. The model for scorecard payments and the recon-
ciliation calculations will be based on the enrolled NPIs and the MCO
network status at the time of the application under subsection (e)(1) of
this section. For example, for a physician group, HHSC will calculate
the portion of each PMPM associated with that group that would be
paid from the MCO to the physician group as follows.

(A) Payments from Component One.

(i) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, payments will
be monthly and will be equal to the total value of Component One for
the physician group divided by twelve.

(i) For program periods beginning on or after
September 1, 2024, payments will be made as a uniform percentage
increase paid at the time of claim adjudication.

(B) Payments from Component Two.

(i) For program periods beginning on or before
September 1, 2023, but on or after September 1, 2021, payments will
be semi-annual and will be equal to the total value of Component Two
for the physician group divided by 2.

(i)  For the program period beginning on September
1, 2024, no payments will be made for Component Two.

(iii) For program periods beginning on or after
September 1, 2025, payment will be made on a scorecard basis at
payments based on the reporting of quality measures and paid through
a scorecard at the time of achievement.

(C) Payments from Component Three will be equal to
the total value of Component Three attributed as a uniform rate increase
based upon historical utilization.

(2) MCOs will distribute payments to enrolled physician
groups as directed by HHSC. Payments will be equal to the portion of
the TIPPS PMPM associated with the achievement for the time period
in question multiplied by the number of member months for which the
MCO received the TIPPS PMPM.

(i) Changes in operation. If an enrolled physician group closes
voluntarily or ceases to provide Medicaid services, the physician group
must notify the HHSC Provider Finance Department by hand delivery,
United States (U.S.) mail, or special mail delivery within 10 business
days of closing or ceasing to provide Medicaid services. Notification
is considered to have occurred when the HHSC Provider Finance De-
partment receives the notice.

(j) Reconciliation. HHSC will reconcile the amount of the
non-federal funds actually expended under this section during each pro-
gram period with the amount of funds transferred to HHSC by the spon-
soring governmental entities for that same period using the methodol-
ogy described in §353.1301(g) of this subchapter.

(k) Recoupment. Payments under this section may be subject
to recoupment as described in §353.1301(j) and §353.1301(k) of this
subchapter.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 8, 2024.

TRD-202400063

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: January 28, 2024

Proposal publication date: November 17, 2023
For further information, please call: (512) 707-6071

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 7. PESTICIDES
SUBCHAPTER D. USE AND APPLICATION
4 TAC §7.30

The Texas Department of Agriculture (Department) adopts
amendments to Texas Administrative Code, Title 4, Part 1,
Chapter 7, Subchapter D, §7.30 relating to "Classification of
Pesticides." The amendments are adopted without changes
to the proposed text, as published in the December 1, 2023,
issue of the Texas Register (48 TexReg 6983), and will not be
republished.

The adopted amendments add new subsection (d) to classify
pesticide products containing the active ingredient warfarin as
a "state-limited-use" pesticide when used as a feral hog toxi-
cant and to establish related licensure requirements. As a re-
sult of classification as a state limited use pesticide, the adopted
amendments also ensure proper sales, use, and compliance by
trained individuals and address the risk of potential misapplica-
tion or distribution resulting in possible secondary exposure to
humans or non-target animals.

PUBLIC COMMENT

Pursuant to Sections 76.003(a) and 76.104 of the Texas Agricul-
ture Code (Code), the Department conducted a public hearing
to receive public comment on the proposed amendments. No-
tice of the hearing was provided in the December 8, 2023, issue
of the Texas Register (48 TexReg 7185). At the hearing, the
Department received a comment from a commenter, on behalf
of the Texas Farm Bureau, expressing support for the proposed
amendments. No other comments were received at the public
hearing.

The Department also received no written comments regarding
the proposed amendments in response to publication in the
Texas Register.

The amendments are adopted pursuant to Code, Section
76.003, which allows the Department to adopt a list of state-lim-
ited-use pesticides and to regulate their terms and conditions
of use; Section 76.004, which allows the Department to adopt
rules for carrying out the provisions of Chapter 76, to include
rules providing for the distribution of pesticides; and Section
76.104, which allows the Department to adopt rules related to
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the use and application of pesticides to include rules related to
restricted-use and state-limited-use pesticides and regulated
herbicides. The code affected by the adopted amendments is
Texas Agriculture Code, Chapter 76.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 11,
2024.

TRD-202400100

Susan Maldonado

General Counsel

Texas Department of Agriculture

Effective date: January 31, 2024

Proposal publication date: December 1, 2023

For further information, please call: (512) 463-6591

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER JJ. CIGARETTE,
E-CIGARETTE, AND TOBACCO PRODUCTS
REGULATION

34 TAC §3.1208

The Comptroller of Public Accounts adopts new §3.1208, con-
cerning prohibited e-cigarette products, without changes to the
proposed text as published in the December 8, 2023, issue of
the Texas Register (48 TexReg 7160). The rule will not be repub-
lished. The new section implements House Bill 4758, 88th Legis-
lature, 2023, which enacted Health and Safety Code, §161.0876
(Prohibited E-Cigarette Products).

The Texas Legislature has identified concerns that electronic
cigarette ("e-cigarette") manufacturers have begun marketing
their products to attract youth.

"Various e-cigarette manufacturers package e-cigarette prod-
ucts to appear nearly identical to popular candy, flavored juice
boxes, and other edible treats. The similarity in packaging
of e-cigarette products to children's snacks is a direct appeal
from manufacturers to children, which entices them to consume
these dangerous nicotine products. The CDC reports that 69
percent of youth are exposed to e-cigarette advertisement via
retail stores, magazines, TV shows, movies, and the Internet.
These mediums also use cartoon-like characters and celebrity
imagery to appeal to youths. According to the CDC, in the
10-year period from 2011 to 2021, vaping rates among middle
and high school student increased from 1.5 percent of youth to
nearly 30 percent of youth using e-cigarettes. These deliber-
ate and ongoing efforts considerably impact the consumption
rates of e-cigarettes among youth and require swift action. In
2018, the Department of State Health Services determined that
e-cigarette use has reached epidemic status among teens."
House Comm. on Pub. Health, Bill Analysis, Tex. C.S.H.B.
4758, 88th Leg., R.S. (2023).

The Legislature enacted Health and Safety Code, §161.0876 to
reduce youth consumption of e-cigarettes by prohibiting the mar-
keting, advertising, or sale of e-cigarette products in containers
designed to appeal to minors. Id.

Subsection (a) provides definitions. Paragraph (1) de-
fines "cartoon." Health and Safety Code, §161.0876 uses
the term but does not define it. The comptroller derives
this definition from the definition of "cartoon" in the Mas-
ter Settlement Agreement entered into in November 1998
by four United States tobacco manufacturers and the attor-
neys general of 46 States. The Master Settlement Agree-
ment is available at: https://www.naag.org/wp-content/up-
loads/2020/09/2019-01-MSA-and-Exhibits-Final.pdf (last visited
November 27, 2023).

Paragraph (2) defines "celebrity." See, e.g., David Tan, Much
Ado About Evocation: A Cultural Analysis of "Well-Known-
ness" and the Right of Publicity, 28 Cardozo Arts & Ent. L.J.
317, 340-41 (2010). The definition is consistent with dictio-
nary definitions of the term. For example, the Oxford English
Dictionary defines "celebrity" as "{a} well-known or famous
person; (now chiefly) spec. a person, esp. in entertain-
ment or sport, who attracts interest from the general public
and attention from the mass media." Oxford English Dictio-
nary, https://www.oed.com/dictionary/celebrity_n?tab=mean-
ing_and_use (last visited November 27, 2023). Dictionary.com
defines "celebrity" to mean "a famous or well-known person."
Dictionary.com, https://www.dictionary.com/browse/celebrity
(last visited November 27, 2023).

Paragraph (3) defines "container" based upon the dictionary
definition of the term. For example, Merriam Webster defines
"container" as "a receptacle (such as a box or jar) for holding
goods."  Merriam-Webster.com, https://www.merriam-web-
ster.com/dictionary/container (last visited November 27, 2023).
Dictionary.com defines "container" as "anything that contains
or can contain something, as a carton, box, crate, or can."
Dictionary.com,  https://www.dictionary.com/browse/container
(last visited November 27, 2023). The definition is consistent
with the description of e-cigarette nicotine containers in Health
and Safety Code, §161.0875 (Sale of E-cigarette Nicotine Con-
tainers), which provides that an e-cigarette nicotine container
must satisfy the child-resistant effectiveness standards under 16
C.F.R. §1700.15(b)(1). Those federal standards, in turn, apply
to "special packaging." The definition in paragraph (3) therefore
provides that the term "container" includes the packaging of an
e-cigarette product.

Paragraph (4) defines "e-cigarette" using the definition given in
Health and Safety Code, §161.081(1-a) (Definitions).

Paragraph (5) defines "e-cigarette product” using the definition
given in Health and Safety Code, §161.0876(a).

Paragraph (6) defines "food product." Health and Safety Code,
§161.0876 uses the term but does not define it. The comptroller
derives this definition from the definition of "food and food ingre-
dients" in §3.293 of this title (relating to Food; Food Products;
Meals; Food Service).

Paragraph (7) defines "minor" using the definition given in Health
and Safety Code, §161.081(1-b).

Paragraph (8) defines "retailer." The definition is based on the
definition given in Health and Safety Code, §161.081(4). The
qualifier "coin-operated" is removed from the description of vend-
ing machines to better track the language in Tax Code, Chapters
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154 (Cigarette Tax) and 155 (Cigars and Tobacco Products Tax),
and to eliminate any confusion with coin-operated machines,
which are regulated under the Occupations Code. In addition,
because the comptroller does not permit e-cigarette vending ma-
chines, the term "e-cigarette" is deleted as a descriptor of vend-
ing machines.

Subsection (b) implements Health and Safety Code,
§161.0876(b), which makes it an offense to market, advertise,
sell, or cause to be sold an e-cigarette product if the product's
container displays images or depictions aimed at minors, and
§161.0901, which provides that the comptroller may take
disciplinary action against a retailer who commits such an
offense. Paragraph (1) provides specific examples of the
types of depictions and images identified in §161.0876(b)(1) -
(5). For example, Health and Safety Code, §161.0876(b)(1)
provides that it is an offense to sell an e-cigarette product if the
product's container "depicts a cartoon-like fictional character
that mimics a character primarily aimed at entertaining minors."
Subparagraph (A) adds that a superhero, video game character,
or character from an animated television show may be a
cartoon-like fictional character aimed at entertaining minors.
Paragraph (2) cross-references §3.1204 of this title (relating to
Administrative Remedies for Violations of Health and Safety
Code, Chapter 161, Subchapter H or K).

The comptroller did not receive any comments regarding adop-
tion of the amendment.

This section is adopted under Tax Code, §111.002 (Comptroller's
Rules; Compliance; Forfeiture), which provides the comptroller
with the authority to prescribe, adopt, and enforce rules relating
to the administration and enforcement of the provisions of Tax
Code, Title 2 (State Taxation), and taxes, fees, or other charges
which the comptroller administers under other law, and under
Health and Safety Code, §161.0901 (Disciplinary Action Against
Cigarette, E-Cigarette, and Tobacco Product Retailers), which
provides the comptroller with the authority to adopt rules to im-
plement the section.

The section implements Health and Safety Code, §161.0876
(Prohibited E-Cigarette Products) and §161.0901 (Disciplinary
Action Against Cigarette, E-Cigarette, and Tobacco Product Re-
tailers).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 11,

2024.

TRD-202400091

Jenny Burleson

Director, Tax Policy Division

Comptroller of Public Accounts

Effective date: January 31, 2024

Proposal publication date: December 8, 2023

For further information, please call: (512) 475-2220

¢ ¢ ¢

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION

SUBCHAPTER I. VALUATION PROCEDURES

34 TAC §9.4038

The Comptroller of Public Accounts adopts new §9.4038, con-
cerning definition of petroleum products, without changes to the
proposed text as published in the December 8, 2023, issue of
the Texas Register (48 TexReg 7162). The rule will not be repub-
lished. The new section replaces existing §9.4201, concerning
definition of petroleum products, which the comptroller is repeal-
ing to improve the clarity and organization of Subchapter I. The
section is also updated to better reflect the list of products that
fall under this definition.

The definition in paragraph (14) is modified from its current form
in order to hyphenate "kerosene-type," which is not currently
hyphenated. The definitions are also expanded to incorporate
the products of ethane, normal butane, isobtutane, and natural
gasoline. No other changes are being made to the existing lan-
guage of §9.4201.

The comptroller provides the definition of petroleum products to
assist appraisal districts in the administration and implementa-
tion of Tax Code, §11.251 (Tangible Personal Property Exempt).
The products defined by this section are not exempt under the
"freeport" exemption provided by Tax Code, §11.251 and Texas
Constitution, Article VIII, Section 1-j.

The comptroller did not receive any comments regarding adop-
tion of the amendment.

The comptroller adopts the new section under Tax Code, §5.03
(Powers and Duties Generally), which provides the comptroller
with the authority to adopt rules establishing minimum standards
for the administration and operation of an appraisal district.

The new section implements Tax Code, §11.251 (Tangible Per-
sonal Property Exempt).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400126

Victoria North

General Counsel for Fiscal and Agency Affairs
Comptroller of Public Accounts

Effective date: February 1, 2024

Proposal publication date: December 8, 2023

For further information, please call: (512) 475-2220

¢ ¢ ¢
34 TAC §9.4201

The Comptroller of Public Accounts adopts the repeal of
§9.4201, concerning definition of petroleum products, without
changes to the proposed text as published in the December
8, 2023, issue of the Texas Register (48 TexReg 7163). The
rule will not be republished. The comptroller repeals existing
§9.4201 in order to propose the adoption of a replacement
§9.4038 to improve the organization of Subchapter I. The repeal
of §9.4201 will be effective as of the date the new §9.4038 takes
effect.

The comptroller did not receive any comments regarding adop-
tion of the repeal.
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The repeal is adopted under Tax Code, §5.03 (Powers and Du-
ties Generally), which provides the comptroller with the authority
to adopt rules establishing minimum standards for the adminis-
tration and operation of an appraisal district.

The repeal implements Tax Code, §11.251 (Tangible Personal
Property Exempt).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on January 12,
2024.

TRD-202400125

Victoria North

General Counsel for Fiscal and Agency Affairs
Comptroller of Public Accounts

Effective date: February 1, 2024

Proposal publication date: December 8, 2023

For further information, please call: (512) 475-2220

¢ ¢ ¢
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‘Review Of

This section contains notices of state agency rule review

GENCY ULES as directed by the Texas Government Code, §2001.039.

Included here are proposed rule review notices, which

invite public comment to specified rules under review; and adopted rule review notices, which summarize public comment

received as part of the review. The complete text of an agency’s rule being reviewed is available in the Texas
Administrative Code on the Texas Secretary of State’s website.

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.

Questions about the website and printed copies of these notices may be directed to the Texas Register office.

Proposed Rule Reviews
Texas Health and Human Services Commission
Title 1, Part 15

The Texas Health and Human Services Commission (HHSC) proposes
to review and consider for readoption, revision, or repeal the chapter
listed below, in its entirety, contained in Title 1, Part 15, of the Texas
Administrative Code:

Chapter 357, Hearings

Subchapter A Uniform Fair Hearing Rules

Subchapter I Hearings Under the Administrative Procedure Act
Subchapter J Medicaid Third-Party Recovery

Subchapter K Administrative Fraud Disqualification Hearings
Subchapter L Fraud Involving Recipients

Subchapter M Fraud or Abuse Involving Medical Providers
Subchapter N Fraud or Abuse Involving Providers (Except Medical)
Subchapter O Recovery of Benefits Wrongfully Received
Subchapter P Civil Monetary Penalties

Subchapter Q Reimbursement Rates for Prosecution of Intentional Pro-
gram Violations

Subchapter R Judicial and Administrative Review of Hearings

This review is conducted in accordance with the requirements of Texas
Government Code §2001.039, which requires state agencies, every
four years, to assess whether the initial reasons for adopting a rule con-
tinue to exist. After reviewing its rules, the agency will readopt, read-
opt with amendments, or repeal its rules.

Comments on the review of Chapter 357, Hearings, may be submit-
ted to HHSC Rules Coordination Office, Mail Code 4102, P.O. Box
13247, Austin, Texas 78711-3247, or by email to HHSRulesCoordina-
tionOffice@hhs.texas.gov. When emailing comments, please indicate
"Comments on Proposed Rule Review Chapter 357" in the subject line.
The deadline for comments is on or before 5:00 p.m. central time on
the 31st day after the date this notice is published in the Texas Register.

The text of the chapter being reviewed will not be published, but
may be found in Title 1, Part 15, of the Texas Administrative Code
on the Secretary of State's website at State Rules and Open Meetings
(sos.texas.gov).

TRD-202400132

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission
Filed: January 12, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) proposes
to review and consider for readoption, revision, or repeal the chapter
listed below, in its entirety, contained in Title 1, Part 15, of the Texas
Administrative Code:

Chapter 391, Purchase of Goods and Services by the Texas Health and
Human Services Commission

Subchapter A General Provisions

Subchapter B Procurement and Special Contracting Methods
Subchapter C Protests

Subchapter D Standards of Conduct for Vendors

Subchapter E Historically Underutilized Businesses
Subchapter F Contracts

Subchapter G Negotiation and Mediation of Certain Contract Claims
Against HHSC

This review is conducted in accordance with the requirements of Texas
Government Code §2001.039, which requires state agencies, every
four years, to assess whether the initial reasons for adopting a rule con-
tinue to exist. After reviewing its rules, the agency will readopt, read-
opt with amendments, or repeal its rules.

Comments on the review of Chapter 391, Purchase Of Goods And Ser-
vices By The Texas Health And Human Services Commission, may be
submitted to HHSC Rules Coordination Office, Mail Code 4102, P.O.
Box 13247, Austin, Texas 78711-3247, or by email to HHSRulesCoor-
dinationOffice@hhs.texas.gov. When emailing comments, please indi-
cate "Comments on Proposed Rule Review Chapter 391" in the subject
line. The deadline for comments is on or before 5:00 p.m. central time
on the 31st day after the date this notice is published in the Texas Reg-
ister.

The text of the rule sections being reviewed will not be published, but
may be found in Title 1, Part 15, of the Texas Administrative Code or
on the Secretary of State's website at State Rules and Open Meetings
(texas.gov).

TRD-202400134
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Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission
Filed: January 16, 2024

¢ ¢ ¢

The Texas Health and Human Services Commission (HHSC) proposes
to review and consider for readoption, revision, or repeal the chapter
listed below, in its entirety, contained in Title 1, Part 15, of the Texas
Administrative Code:

Chapter 393, Informal Dispute Resolution and Informal Reconsidera-
tion

This review is conducted in accordance with the requirements of Texas
Government Code §2001.039, which requires state agencies, every
four years, to assess whether the initial reasons for adopting a rule con-

tinue to exist. After reviewing its rules, the agency will readopt, read-
opt with amendments, or repeal its rules.

Comments on the review of Chapter 393, Informal Dispute Reso-
Iution and Informal Reconsideration, may be submitted to HHSC
Rules Coordination Office, Mail Code 4102, P.O. Box 13247,
Austin, Texas 78711-3247, or by email to HHSRulesCoordinationOf-
fice@hhs.texas.gov.  When emailing comments, please indicate
"Comments on Proposed Rule Review Chapter 393" in the subject
line. The deadline for comments is on or before 5:00 p.m. central
time on the 31st day after the date this notice is published in the Texas
Register.

The text of the chapter being reviewed will not be published, but may be
found in Title 1, Part 15, of the Texas Administrative Code on the Sec-
retary of State’s website at State Rules and Open Meetings (texas.gov).
TRD-202400131

Jessica Miller

Director, Rules Coordination Office

Texas Health and Human Services Commission

Filed: January 12, 2024

¢ ¢ ¢

Texas Education Agency
Title 19, Part 2

Texas Education Agency (TEA) proposes the review of 19 TAC Chap-
ter 100, Charters, Subchapter AA, Commissioner's Rules Concern-
ing Open-Enrollment Charter Schools, pursuant to Texas Government
Code, §2001.039.

As required by Texas Government Code, §2001.039, TEA will accept
comments as to whether the reasons for adopting Chapter 100, Sub-
chapter AA, continue to exist.

The public comment period on the review begins January 26,
2024, and ends February 26, 2024. A form for submitting public
comments on the proposed rule review is available on the TEA
website at https://tea.texas.gov/about-tea/laws-and-rules/commis-
sioner-rules-tac/commissioner-of-education-rule-review.
TRD-202400141

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Filed: January 17, 2024

¢ ¢ ¢

Health and Human Services Commission

Title 26, Part 1

The Texas Health and Human Services Commission (HHSC) proposes
to review and consider for readoption, revision, or repeal the chapter
listed below, in its entirety, contained in Title 26, Part 1, of the Texas
Administrative Code:

Chapter 301, IDD-BH Contractor Administrative Functions

Subchapter D LIDDA, LMHA, and LBHA Notification and Appeal
Process

Subchapter F Provider Network Development
Subchapter G Mental Health Community Services Standards

This review is conducted in accordance with the requirements of Texas
Government Code §2001.039, which requires state agencies, every
four years, to assess whether the initial reasons for adopting a rule con-
tinue to exist. After reviewing its rules, the agency will readopt, read-
opt with amendments, or repeal its rules.

Comments on the review of Chapter 301, IDD-BH Contractor Admin-
istrative Functions, may be submitted to HHSC Rules Coordination
Office, Mail Code 4102, P.O. Box 13247, Austin, Texas 78711-3247,
or by email to HHSRulesCoordinationOffice@hhs.texas.gov. When
emailing comments, please indicate "Comments on Proposed Rule Re-
view Chapter 301" in the subject line. The deadline for comments is
on or before 5:00 p.m. central time on the 31st day after the date this
notice is published in the Texas Register.

The text of the rule sections being reviewed will not be published, but
may be found in Title 26, Part 1, of the Texas Administrative Code or
on the Secretary of State's website at State Rules and Open Meetings
(texas.gov).

TRD-202400129

Jessica Miller

Director, Rules Coordination Office
Health and Human Services Commission
Filed: January 12, 2024

L4 14 ¢
Adopted Rule Reviews
Health and Human Services Commission
Title 26, Part 1

The Texas Health and Human Services Commission (HHSC) adopts
the review of the chapter below in Title 26, Part 1, of the Texas Ad-
ministrative Code (TAC):

Chapter 560, Denial or Refusal of License

Notice of the review of this chapter was published in the November 24,
2023, issue of the Texas Register (48 TexReg 6921). HHSC received
no comments concerning this chapter.

HHSC has reviewed Chapter 560 in accordance with §2001.039 of the
Texas Government Code, which requires state agencies to assess, every
four years, whether the initial reasons for adopting a rule continue to
exist. The agency determined that the original reasons for adopting all
rules in the chapter continue to exist and readopts Chapter 560. Any
amendments or repeals to Chapter 560 identified by HHSC in the rule
review will be proposed in a future issue of the Texas Register.

This concludes HHSC's review of 26 TAC Chapter 560 as required by
the Texas Government Code §2001.039.

TRD-202400139
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Jessica Miller

Director, Rules Coordination Office
Health and Human Services Commission
Filed: January 16, 2024

¢ ¢ ¢
Texas Commission on Environmental Quality
Title 30, Part 1

The Texas Commission on Environmental Quality (TCEQ) has com-
pleted its Rule Review of 30 Texas Administrative Code (TAC) Chapter
216, Water Quality Performance Standards for Urban Development, as
required by Texas Government Code, §2001.039. Texas Government
Code, §2001.039, requires a state agency to review and consider for
readoption, readoption with amendments, or repeal each of its rules
every four years. TCEQ published its Notice of Intent to Review these
rules in the July 28, 2023, issue of the Texas Register (48 TexReg 4135).

The review assessed whether the initial reasons for adopting the rules
continue to exist and TCEQ has determined that those reasons exist.
The rules in Chapter 216 are required because Chapter 216 provides
specific procedures and measures to implement Texas Water Code,
§26.177. The rules and statute address the TCEQ's authority to require
a city with a population of 10,000 or more and water pollution that is
attributable to non-permitted sources to develop a water pollution con-
trol and abatement program. Non-permitted sources of water pollution
are those not authorized by a valid permit, general permit, or rule pur-
suant to Texas Water Code, Chapter 26, the federal Clean Water Act,
or other applicable state or federal law. Because Texas Water Code,
§26.177 is still effective, Chapter 216 is still needed.

Public Comment

The public comment period closed on August 28, 2023. TCEQ did not
receive comments on the rules review of this chapter.

As aresult of the review, TCEQ finds that the reasons for adopting the
rules in 30 TAC Chapter 216 continue to exist and readopts these sec-
tions in accordance with the requirements of Texas Government Code,
§2001.039.

TRD-202400097

Charmaine K. Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 11, 2024

¢ ¢ ¢

The Texas Commission on Environmental Quality (TCEQ) has com-
pleted its Rule Review of 30 Texas Administrative Code (TAC) Chap-
ter 220, Regional Assessments of Water Quality, as required by Texas
Government Code, §2001.039. Texas Government Code, §2001.039,
requires a state agency to review and consider for readoption, read-
option with amendments, or repeal each of its rules every four years.
TCEQ published its Notice of Intent to Review these rules in the July
14, 2023, issue of the Texas Register (48 TexReg 3928).

The review assessed whether the initial reasons for adopting the rules
continue to exist and TCEQ has determined that those reasons exist.
The rules in Chapter 220 are required because the rules establish pro-
cedures for the implementation of the Texas Clean Rivers Program un-
der Texas Water Code (TWC), §26.0135. The rules and statute estab-
lish requirements for the strategic and comprehensive monitoring of
water quality, periodic assessment of water quality in each river basin
and watershed, and a process for public participation. Because TWC,
§26.0135 still exists, the rules in Chapter 220 are still needed.

Public Comment

The public comment period closed on August 14, 2023. TCEQ did not
receive comments on the rules review of this chapter.

As aresult of the review, TCEQ finds that the reasons for adopting the
rules in 30 TAC Chapter 220 continue to exist and readopts these sec-
tions in accordance with the requirements of Texas Government Code,
§2001.039.

TRD-202400094

Charmaine K. Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 11, 2024

¢ ¢ ¢

The Texas Commission on Environmental Quality (TCEQ) has com-
pleted its Rule Review of 30 Texas Administrative Code (TAC) Chap-
ter 303, Operation of the Rio Grande, as required by Texas Govern-
ment Code, §2001.039. Texas Government Code, §2001.039, requires
a state agency to review and consider for readoption, readoption with
amendments, or repeal each of its rules every four years. TCEQ pub-
lished its Notice of Intent to Review these rules in the July 28, 2023,
issue of the Texas Register (48 TexReg 4136).

The review assessed whether the initial reasons for adopting the rules
continue to exist and TCEQ has determined that those reasons exist.
Chapter 303 provides the rules concerning the operation of the Rio
Grande Watermaster program. The rules are needed because this pro-
gram administers water rights in the Rio Grande Basin, which is subject
to an interstate compact and an international treaty. Chapter 303 in-
cludes rules for the allocation and distribution of waters, enforcement
regarding watermaster operations, amendments to and sales of water
rights, contractual sales, excess flow permits, financing watermaster
operations, and bed and banks permit provisions specific to the basin.
The rules are necessary to implement the procedures and powers pro-
vided to the commission relating to watermaster operations contained
in Texas Water Code, Chapter 11, including §§11.325 - 11.458.

Public Comment

The public comment period closed on August 28, 2023. TCEQ did not
receive comments on the rules review of this chapter.

As aresult of the review, TCEQ finds that the reasons for adopting the
rules in 30 TAC Chapter 303 continue to exist and readopts these sec-
tions in accordance with the requirements of Texas Government Code,
§2001.039.

TRD-202400098

Charmaine K. Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 11, 2024

¢ ¢ ¢

The Texas Commission on Environmental Quality (TCEQ) has
completed its Rule Review of 30 Texas Administrative Code (TAC)
Chapter 333, Brownfields Initiatives, as required by Texas Govern-
ment Code, §2001.039. Texas Government Code, §2001.039, requires
a state agency to review and consider for readoption, readoption with
amendments, or repeal each of its rules every four years. TCEQ
published its Notice of Intent to Review these rules in the July 14,
2023, issue of the Texas Register (48 TexReg 3929).

The review assessed whether the reasons for initially adopting the rules
continue to exist and TCEQ has determined that those reasons do con-
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tinue to exist. The rules in Chapter 333, Subchapter A are required
because they implement Texas Health and Safety Code (THSC), Chap-
ter 361, Subchapter S, Voluntary Cleanup Program (VCP). The stated
statutory purpose of the VCP is to provide incentives to remediate prop-
erty by removing liability of lenders and future landowners. Sections
333.1 - 333.10 implement the VCP statute by defining relevant terms
and establishing procedures relating to VCP applications and agree-
ments, work plans and reports, and certificates of completion.

The rules in Chapter 333, Subchapter B are required because they im-
plement THSC, Chapter 361, Subchapter V, Immunity from Liability
of Innocent Owner or Operator. The statute provides certain liability
protection for certain owners or operators who demonstrate that their
property has become contaminated due to a release or migration of
contaminants from a source or sources not located on or at the prop-
erty and that the owner or operator did not cause or contribute to the
source, among other conditions. Sections 333.31 - 333.43 implement
the statute by defining relevant terms and establishing procedures re-
lating to Innocent Owner/Operator Program applications as well as to
the issuance, denial, or revocation of an innocent owner/operator cer-
tificate.

Public Comment

The public comment period opened on July 14, 2023, and closed on
August 14, 2023. TCEQ did not receive comments on the rules review
of this chapter.

As a result of the review, TCEQ finds that the reasons for initially
adopting the rules in 30 TAC Chapter 333 continue to exist and readopts
these sections in accordance with the requirements of Texas Govern-
ment Code, §2001.039.

TRD-202400095

Charmaine K. Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 11, 2024

¢ ¢ ¢

The Texas Commission on Environmental Quality (TCEQ) has
completed its Rule Review of 30 Texas Administrative Code (TAC)
Chapter 344, Landscape Irrigation, as required by Texas Government
Code, §2001.039. Texas Government Code, §2001.039, requires a
state agency to review and consider for readoption, readoption with
amendments, or repeal each of its rules every four years. TCEQ
published its Notice of Intent to Review these rules in the July 28,
2023, issue of the Texas Register (48 TexReg 4136).

The review assessed whether the initial reasons for adopting the rules
continue to exist and TCEQ has determined that those reasons exist.
Chapter 344 implements Texas Occupations Code, §1903.053, which
authorizes the adoption of standards for irrigation, water conservation,
irrigation system design and installation, and for compliance with local
municipal codes and Texas Occupations Code, §1903.053, by an irri-
gator, irrigation technician, or irrigation inspector. These requirements
prohibit a person from acting as an irrigator, irrigation technician, or
irrigator inspector without licensure.

Public Comment

The public comment period closed on August 28, 2023. TCEQ did not
receive comments on the rules review of this chapter.

As a result of the review, TCEQ finds that the reasons for adopting the
rules in 30 TAC Chapter 344 continue to exist and readopts these sec-
tions in accordance with the requirements of Texas Government Code,
§2001.039.

TRD-202400096

Charmaine K. Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 11, 2024

¢ ¢ ¢
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TABLES &

R APHI C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,

Part Number, Chapter Number and Section Number.
Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”
followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.

Figure: 19 TAC §4.52(b)

APPLICABILITY CATEGORIES

Category Student Subject Area Time Period

Prior or Student has earned an associate or All No expiration

Current baccalaureate degree from an

Academic institution of higher education

Coursework Student transfers from a private or The subject area in | No expiration
independent institution of higher which the student

education or an accredited out-of-state has satisfactorily
institution of higher education and has completed

satisfactorily completed college-level college-level
coursework coursework
Student is enrolled in a certificate All Applicable while the
program of one year or less at a public student is enrolled
junior college, public technical institute, in the certificate
or public state college program of one year
or less
Student is enrolled in high school whois | All Applicable while the
not a degree-seeking student as defined student is enrolled
in 19 Texas Administrative Code §4.58(8) in high school and
and 4.83(10) classified as a non-
degree-seeking
student
Military Student is serving on active duty as a All Applicable while the
Service member of the armed forces of the student is serving
United States, the Texas National Guard, on active duty

or as a member of a reserve component
of the armed forces of the United States
Student was honorably discharged, All No expiration
retired, or released from active duty as a
member of the armed forces of the
United States or the Texas National
Guard or service as a member of a
reserve component of the armed forces
of the United States
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Figure: 19 TAC §4.54(b)

ASSESSMENT EXEMPTIONS

Assessment Assessment Minimum Combined? TSI Exemption? | Exemption
Type Version Score Expiration
ACT
ACT Composite | Prior to Composite 23 | May combine English 5 years from
+ English 2/15/23 and English 19 | with scores on | Language Arts date of test
test and Reading
administered (ELAR) Section
after 2/15/23
ACT Composite | Prior to Composite 23 | N/A Mathematics 5 years from
+ Math 2/15/23 and Math 19 Section date of test
ACT Math After 2/15/23 | Score of 22; N/A Mathematics 5 years from
No Composite Section date of test
ACT English + After 2/15/23 | Combined May combine ELAR Section 5 years from
Reading score of 40; with scores on date of test
No Composite | test
administered
prior to
2/15/23
SAT
SAT Evidence- | After 3/5/16 EBRW 480 Not allowable | ELAR Section 5 years from
Based Reading date of test
& Writing
(EBRW)
SAT After 3/5/16 Math 530 Not allowable | Mathematics 5 years from
Mathematics Section date of test
GED
GED Mathematical | N/A Mathematics 5 years from
Mathematical Reasoning 165 Section date of test
Reasoning
GED Reasoning RLA 165 N/A ELAR Section 5 years from
Through date of test
Language Arts
(RLA)
HIiSET
HIiSET Math Subtest | N/A Mathematics 5 years from
Mathematics minimum of Section date of test
Subtest 15
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HIiSET Reading Reading N/A ELAR Section 5 years from
Subtest, minimum of date of test
Writing 15, Writing
Subtest, and minimum of
Essay 15, and Essay
minimum of
4.
STAAR EOC
STAAR EOC - English [l EOC | NA ELAR Section 5 years from
English Il 4000 date of test
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Figure: 19 TAC 8§4.54(c)

COURSE AND PROGRAM COMPLETION EXEMPTIONS

Student Institution Applicability Exemption Exemption Expiration
Category Where Course
or Program
Completed
High School School district Applies at the Corresponding | 24 months from date of

Student who partners with institution of English high school graduation &
successfully any public, higher Language Arts | student must enroll in
completes private, education that | and Reading college-level course in
College Prep independent partners with (ELAR) and/or | exempted content within
Course (TEC institution of the school Mathematics first year of enrollment
28.014) higher districtin sections at institution
education which the

student s

enrolled to

provide

course(s), or at

an institution

that accepts

the student as

TSI-met based

on course

completion
Student enrolled | Any Texas Student has Corresponding | No Expiration
and met public, private, met college ELAR and/or
readiness independent readiness Mathematics
standards in institution of standards in sections
mathematics higher mathematics,

and/or ELAR by education or reading, or
institution accredited out- writing as

of-state determined by

institution receiving

institution

Student Any Texas A student with | Corresponding | No Expiration
completed public, private, a transcribed ELAR and/or
college level independent grade of ‘C’ or | Mathematics
coursework with | institution of better is not sections
C or better higher

education or
accredited out-
of-state
institution

subject to TSI
in accordance
with Rule
4.52(b).
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College level Any Texas public | A student with | Corresponding | No Expiration
coursework in a institution of a transcribed ELAR and/or
dual credit higher grade of ‘C’ or | Mathematics
course as education better is not sections
defined by Rule subject to TSI
4.83(11), in accordance
including a with Rule
College Connect 4.54(c)(2)(b).
dual credit
course offered
under Rule 4.86,
with C or better.
Student earned Any Texas public | A student who | ELAR and No Expiration
Texas First institution of has earned the | Mathematics
Diploma higher Texas First sections
education Diploma is TSI-

exempt under
Rule 4.54(c)(3).
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Comptroller of Public Accounts
Correction of Error

The Comptroller of Public Accounts adopted new 34 TAC §§16.300 -
16.306 in the January 12, 2024, issue of the Texas Register (49 TexReg
141). Due to an error by the Texas Register, the incorrect effective
date was published for the adoption. The correct effective date for the
adoption is January 11, 2024.

TRD-202400144

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003, §303.009, and §304.003 Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 01/22/24 - 01/28/24 is 18.00% for consumer! credit.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 01/22/24 - 01/28/24 is 18.00% for commercial? credit.

The postjudgment interest rate as prescribed by §304.003 for the period
of 02/01/24 - 02/29/24 is 8.50%.

! Credit for personal, family, or household use.

2 Credit for business, commercial, investment, or other similar purpose.

TRD-202400151

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: January 17, 2024

¢ ¢ ¢
Credit Union Department

Application to Expand Field of Membership

Notice is given that the following application has been filed with the
Credit Union Department (Department) and is under consideration.

An application was received from Texas Dow Employees Credit Union,
Lake Jackson, Texas, to expand its field of membership. The proposal
would permit employees of Landry's Inc., who work in, or are paid or
supervised from its headquarters in Houston, Texas, to be eligible for
membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.cud.texas.gov/page/bylaw-char-
ter-applications. Any written comments must provide all information
that the interested party wishes the Department to consider in evaluat-
ing the application. All information received will be weighed during

consideration of the merits of an application. Comments or a request
for a meeting should be addressed to the Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

TRD-202400142

Michael S. Riepen
Commissioner

Credit Union Department
Filed: January 17, 2024

¢ ¢ ¢

Expansion for a Merger or Consolidation

Notice is given that the following application has been filed with the
Credit Union Department (Department) and is under consideration:

An application was received from Waconized Federal Credit Union
(Waco) seeking approval to merge with 1st University Credit Union
(Waco), with 1st University Credit Union being the surviving credit
union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Any written comments must provide all infor-
mation that the interested party wishes the Department to consider in
evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Credit Union Depart-
ment, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-202400143

Michael S. Riepen
Commissioner

Credit Union Department
Filed: January 17, 2024

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. TWC, §7.075, requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC,
§7.075, requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is February 27, 2024. TWC, §7.075, also requires
that the commission promptly consider any written comments received
and that the commission may withdraw or withhold approval of an AO
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with
the commission's regulatory authority. Additional notice of changes
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to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AOQ at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on February 27, 2024.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission
in writing.

(1) COMPANY: Christopher Castillo, Sr.; DOCKET NUMBER:
2023-0691-OSI-E; IDENTIFIER: RN104306352; LOCATION: Dun-
canville, Dallas County; TYPE OF FACILITY: on-site sewage facility
(OSSF); RULES VIOLATED: 30 TAC §30.5(a) and §285.50, Texas
Health and Safety Code, §366.071(a), and TWC, §37.003, by failing
to renew a license to construct, install, alter, extend, service, maintain,
or repair an OSSF; PENALTY: $450; ENFORCEMENT COORDI-
NATOR: Cheryl Thompson, (817) 588-5865; REGIONAL OFFICE:
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(2) COMPANY: City of Benjamin; DOCKET NUMBER: 2022-0435-
PWS-E; IDENTIFIER: RN101390169; LOCATION: Benjamin, Knox
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.45(b)(1)(C)(iii) and Texas Health and Safety
Code (THSC), §341.0315(c), by failing to provide two or more ser-
vice pumps having a total capacity of 2.0 gallons per minute per con-
nection; 30 TAC §290.45(b)(1)(C)(iv) and THSC, §341.0315(c), by
failing to provide a pressure tank capacity of 20 gallons per connec-
tion; 30 TAC §290.46(f)(2) and (3)(A)(i)(III), and (B)(iii), by failing to
maintain water works and maintenance records and make them readily
available for review by the Executive Director upon request; 30 TAC
§290.46(s)(1), by failing to calibrate the facility's reverse osmosis (RO)
and North Central Texas Municipal Water Authority feed flow meters
at least once every 12 months; 30 TAC §290.46(s)(2)(G), by failing to
calibrate the facility's conductivity monitors and pressure instruments
used for RO membrane systems at least once every 12 months; 30 TAC
§290.46(z), by failing to create a nitrification action plan for all sys-
tems distributing chloraminated water; and 30 TAC §290.110(c)(4)(A),
by failing to monitor the disinfectant residual at representative loca-
tions throughout the distribution system at least once every seven days;
PENALTY: $5,885; ENFORCEMENT COORDINATOR: Miles Cas-
ton, (512) 239-4593; REGIONAL OFFICE: P.O. Box 13087, Austin,
Texas 78711-3087, (512) 339-2929.

(3) COMPANY: City of Edna; DOCKET NUMBER: 2022-0381-
MWD-E; IDENTIFIER: RN100525328; LOCATION: Edna, Jack-
son County; TYPE OF FACILITY: wastewater treatment facility;
RULES VIOLATED: 30 TAC §305.125(1), TWC, §26.121(a)(1),
and Texas Pollutant Discharge Elimination System Permit Number
WQ0010164001, Effluent Limitations and Monitoring Requirements
Numbers 1 and 6, by failing to comply with permitted effluent limita-
tions; PENALTY: $36,600, SUPPLEMENTAL ENVIRONMENTAL
PROJECT OFFSET AMOUNT: $29,280; ENFORCEMENT CO-
ORDINATOR: Taylor Williamson, (512) 239-2097; REGIONAL
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452,
(713) 767-3500.

(4) COMPANY: City of Round Rock, City of Cedar Park, and City
of Austin; DOCKET NUMBER: 2020-0964-MLM-E; IDENTIFIER:
RN100822600; LOCATION: Round Rock, Williamson County; TYPE

OF FACILITY: wastewater treatment facility; RULES VIOLATED:
30 TAC §305.125(1) and Texas Pollutant Discharge Elimination
System (TPDES) General Permit Number TXRO5SENS54, Part III,
Section A.l, by failing to maintain a complete Stormwater Pollu-
tion Prevention Plan; 30 TAC §305.125(1), TWC, §26.121(a)(1),
and TPDES Permit Number WQ0010264002, Interim I Effluent
Limitations and Monitoring Requirements Number 1, by failing to
maintain compliance with permitted effluent limitations; 30 TAC
§305.125(1), (4), and (5), TWC, §26.121(a)(1), and TPDES Permit
Number WQ0010264002, Permit Conditions Number 2.d, by failing
to take all reasonable steps to minimize or prevent any discharge or
other permit violation that has a reasonable likelihood of adversely
affecting human health or the environment; 30 TAC §305.125(1)
and (5) and TPDES Permit Number WQ0010264002, Operational
Requirements Number 1, by failing to ensure the facility and all of its
systems of collection, treatment, and disposal are properly maintained;
and 30 TAC §305.125(1) and (5), TWC, §26.121(a)(1), and TPDES
Permit Number WQ0010264002, Permit Conditions Number 2.g, by
failing to prevent an unauthorized discharge of sewage into or adjacent
to any water in the state; PENALTY: $355,980; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $355,980; EN-
FORCEMENT COORDINATOR: Harley Hobson, (512) 239-1337;
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 339-2929.

(5) COMPANY: City of West Columbia; DOCKET NUMBER:
2021-1643-MWD-E; IDENTIFIER: RN101917177; LOCATION:
West Columbia, Brazoria County; TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQ0010312001, Effluent Limitations and Monitoring
Requirements Numbers 1 and 6, by failing to comply with permit-
ted effluent limitations; PENALTY: $56,250; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $56,250; EN-
FORCEMENT COORDINATOR: Madison Stringer, (512) 239-1126;
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 339-2929.

(6) COMPANY: CNP Utility District; DOCKET NUMBER:
2021-1550-MWD-E; IDENTIFIER: RN102687597; LOCATION:
Houston, Harris County; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination Sys-
tem Permit Number WQO0011239001, Effluent Limitations and
Monitoring Requirements Number 1, by failing to comply with
permitted effluent limitations; PENALTY: $29,975; SUPPLEMEN-
TAL ENVIRONMENTAL PROJECT OFFSET AMOUNT: $23,980;
ENFORCEMENT COORDINATOR: Mark Gamble, (512) 239-2587;
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 339-2929.

(7) COMPANY: E S Water Utility Consolidators INCORPO-
RATED; DOCKET NUMBER: 2022-0593-PWS-E; IDENTIFIER:
RN101430080; LOCATION: Porter, Montgomery County; TYPE
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.46(m), by failing to initiate maintenance and housekeeping prac-
tices to ensure the good working condition and general appearance of
the system's facilities and equipment; PENALTY: $210; ENFORCE-
MENT COORDINATOR: Ronica Rodriguez Scott, (361) 881-6990;
REGIONAL OFFICE: 500 North Shoreline Boulevard, Suite 500,
Corpus Christi, Texas 78401, (361) 881-6900.

(8) COMPANY: JHEM Investment LLC dba Dollar Saver 3; DOCKET
NUMBER: 2022-1303-PST-E; IDENTIFIER: RN102923208; LOCA-
TION: Iowa Park, Wichita County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC

49 TexReg 434 January 26, 2024 Texas Register



§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor the
underground storage tanks for releases in a manner which will detect
a release at a frequency of at least once every 30 days; PENALTY:
$3,375; ENFORCEMENT COORDINATOR: Ronica Rodriguez
Scott, (361) 881-6990; REGIONAL OFFICE: 500 North Shoreline
Boulevard, Suite 500, Corpus Christi, Texas 78401, (361) 881-6900.

(9) COMPANY: NIVEDITA LLC dba Handy Foods; DOCKET NUM-
BER: 2022-0954-PST-E; IDENTIFIER: RN101563922; LOCATION:
Gainesville, Cooke County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor
the underground storage tanks in a manner which will detect a
release at a frequency of at least once every 30 days; PENALTY:
$3,375; ENFORCEMENT COORDINATOR: Tiffany Chu, (817)
588-5891; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(10) COMPANY: Town of Little Elm; DOCKET NUMBER:
2023-0339-MWD-E; IDENTIFIER: RN102909124; LOCATION:
Little Elm, Denton County; TYPE OF FACILITY: wastewater
treatment plant; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination Sys-
tem Permit Number WQO0011600001, Effluent Limitations and
Monitoring Requirements Number 1, by failing to comply with per-
mitted effluent limitations; PENALTY: $49,000; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $39,200; EN-
FORCEMENT COORDINATOR: Megan Crinklaw, (512) 239-1129;
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 339-2929.

TRD-202400135

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: January 16, 2024

¢ ¢ ¢

Enforcement Orders

An agreed order was adopted regarding TriStar Convenience Stores,
Inc. dba Handi Stop 74, Docket No. 2021-0406-PST-E on January
16, 2024 assessing $750 in administrative penalties. Information con-
cerning any aspect of this order may be obtained by contacting Barrett
Hollingsworth, Staff Attorney at (512) 239-3400, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Belmont 407, LLC, Docket
No. 2022-0645-WQ-E on January 16, 2024 assessing $1,788 in ad-
ministrative penalties. Information concerning any aspect of this or-
der may be obtained by contacting Tracy Chandler, Staff Attorney at
(512) 239-3400, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

TRD-202400149

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: January 17, 2024

14 L4 14
Notice of Correction to Agreed Order Number 3

In the May 27, 2022, issue of the Texas Register (47 TexReg 3172),
the Texas Commission on Environmental Quality (commission) pub-
lished notice of Agreed Orders, specifically Item Number 3, for City

of Beeville; Docket Number 2021-1036-MWD-E. The error is as sub-
mitted by the commission.

The reference to the Supplemental Environmental Project Offset
Amount should be added to the publication to read: "$9,900."

For questions concerning these errors, please contact Michael Parrish
at (512) 239-2548.

TRD-202400136

Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: January 16, 2024

¢ ¢ ¢

Notice of Opportunity to Comment on a Default Order of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staft is providing an opportunity for written public comment on
the listed Default Order (DO). The commission staff proposes a DO
when the staff has sent the Executive Director's Preliminary Report and
Petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or re-
quests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), §7.075, this notice of the proposed order and the oppor-
tunity to comment is published in the 7exas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is February 27, 2024. The commission will con-
sider any written comments received, and the commission may with-
draw or withhold approval of a DO if a comment discloses facts or con-
siderations that indicate that consent to the proposed DO is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the commission's jurisdiction, or the commis-
sion's orders and permits issued in accordance with the commission's
regulatory authority. Additional notice of changes to a proposed DO is
not required to be published if those changes are made in response to
written comments.

A copy of the proposed DO is available for public inspection at both the
commission's central office, located at 12100 Park 35 Circle, Building
A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the applica-
ble regional office listed as follows. Written comments about the DO
should be sent to the attorney designated for the DO at the commission's
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on February 27, 2024. The com-
mission's attorney is available to discuss the DO and/or the comment
procedure at the listed phone number; however, TWC, §7.075, pro-
vides that comments on the DO shall be submitted to the commission
in writing.

(1) COMPANY: James Shelton; DOCKET NUMBER: 2022-0760-
MSW-E; TCEQ ID NUMBER: RN111385746; LOCATION: 11775
Carpenter Road, Beaumont, Jefferson County; TYPE OF FACILITY:
unauthorized municipal solid waste (MSW) disposal site; RULE VIO-
LATED: 30 TAC §330.15(a) and (c), by causing, suffering, allowing,
or permitting the unauthorized disposal of MSW; PENALTY: $3,937;
STAFF ATTORNEY: Taylor Pack Ellis, Litigation, MC 175, (512)
239-6860; REGIONAL OFFICE: Beaumont Regional Office, 3870
Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838.

TRD-202400137
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Gitanjali Yadav

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: January 16, 2024

¢ ¢ ¢

Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 116 and to the State Implementation Plan

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed re-
visions to 30 Texas Administrative Code (TAC) Chapter 116, Con-
trol of Air Pollution by Permits for New Construction or Modification,
§116.150(e), and corresponding revisions to the state implementation
plan (SIP) under the requirements of Texas Health and Safety Code,
§382.017; Texas Government Code, Chapter 2001, Subchapter B; and
40 Code of Federal Regulations §51.102 of the U.S. Environmental
Protection Agency (EPA) concerning SIPs.

This proposed rulemaking will amend the language in 30 TAC
§116.150(e) to clarify the nitrogen oxides (NO,) exemption for the
El Paso nonattainment area applies only for the 1979 one-hour ozone
standard, in accordance with EPA's approval of the NO, waiver.

The commission will hold a hybrid and in-person public hearing on this
proposal in Austin on February 27, 2024, at 10:00 a.m. in Building F,
Room 2210, at the commission's central office located at 12100 Park 35
Circle. The hearing is structured for the receipt of oral or written com-
ments by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion will not be
permitted during the hearing; however, commission staff members will
be available to discuss the proposal 30 minutes prior to the hearing.

Individuals who plan to attend the hearing virtually and want to pro-
vide oral comments and/or want their attendance on record must regis-
ter by Friday, February 23, 2024. To register for the hearing, please
email Rules@tceq.texas.gov and provide the following information:
your name, your affiliation, your email address, your phone number,
and whether you plan to provide oral comments during the hearing.
Instructions for participating in the hearing will be sent on Monday,
February 26, 2024, to those who register for the hearing.

Persons who do not wish to provide oral comments but would like to
view the hearing virtually may do so at no cost at:

https://teams.microsoft.com/l/meetup-join/19%3ameeting Y TkzN-
mNkYTgtZmViYS00ZDRjLWI4ZWUtMzNIMDA20OTA2Y Tk4%
40thread.v2/0?context=%7b%22Tid%22%3a%22871a83a4-alce-
4b7a-8156-3bcd93a08fba%22%2¢%2201d%22%3a%22¢e74a40¢ca-
69d4-469d-a8ef-0612¢9ac2a80%22%2c%221sBroadcastMeet-
ing%22%3atrue%7d

Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Ms.
Sandy Wong, Office of Legal Services at (512) 239-1802 or 1-800-RE-
LAY-TX (TDD). Requests should be made as far in advance as
possible.

If you need translation services, please contact TCEQ at 800-687-4040.
Si desea informacion general en espaiiol, puede llamar al 800-687-
4040.

Written comments may be submitted to Ms. Gwen Rico, MC 205,
Office of Legal Services, Texas Commission on Environmental Qual-
ity, Post Office Box 13087, Austin, Texas 78711-3087, or faxed to
fax4808@tceq.texas.gov. Electronic comments may be submitted at:
https://tceq.commentinput.com/. File size restrictions may apply to
comments being submitted via the TCEQ Public Comment system. All

comments should reference Rule Project Number 2023-121-116-Al.
The comment period closes February 27, 2024. Copies of the pro-
posed rulemaking can be obtained from the commission's website at
https://www.tceq.texas.gov/rules/propose_adopt.html.

For further information, please contact Ms. Suzanne Alexander, Oper-
ational Support Section, Air Permits Division, (512) 239-2134.

TRD-202400119

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 12, 2024

¢ ¢ ¢

Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 311

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed revi-
sions to 30 Texas Administrative Code (TAC) Chapter 311, Watershed
Protection Rules, Subchapter H, under the requirements of Texas Water
Code, §§26.551 - 26.562 and Texas Government Code, Chapter 2001,
Subchapter B.

The proposed rulemaking would implement House Bill 1688, 88th
Legislature, by amending 30 TAC Chapter 311, Subchapter H,
§§311.71 - 311.75, 311.77, and 311.79 - 311.82 to expand permitting
and financial assurance requirements for quarries in the new Coke
Stevenson Scenic Riverway, continue the requirements in the John
Graves Scenic Riverway, and extend the expiration date of the sub-
chapter until September 1, 2027. In addition, the title of Subchapter
H would be amended to "Regulation of Quarries in Certain Water
Quality Protection Areas."

The commission will hold a hybrid virtual and in-person public hear-
ing on this proposal in Austin on February 26, 2024, at 9:30 a.m. in
Building F, Room 2210 at the commission's central office located at
12100 Park 35 Circle, Austin, Texas. The hearing is structured for the
receipt of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of registration.
Open discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the proposal 30
minutes prior to the hearing.

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record must
register by February 22, 2024. To register for the hearing, please email
Rules@tceq.texas.gov and provide the following information: your
name, your affiliation, your email address, your phone number, and
whether or not you plan to provide oral comments during the hearing.
Instructions for participating in the hearing will be sent on February
23, 2024, to those who register for the hearing.

Persons who do not wish to provide oral comments but would like to
view the hearing may do so at no cost at:

https://teams.microsoft.com/l/meetup-join/19%3ameeting NzUOM-
TIxMzQINDc0Zi00YmZiLTgINDEtZjdlZmZkODdjZWM5%40th-
read.v2/0?context=%7B%22Tid%22%3A%22871a83a4-alce-4b7a-
8156-3bcd93a08fba%22%2C%2201d%22%3 A%22¢74a40ea-69d4-
469d-a8ef-06f2c9ac2a80%22%2C%?22IsBroadcastMeeting%22%3A-
true%2C%22role%22%3A%22a%22%7D&btype=a&role=a

Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Sandy
Wong, Office of Legal Services at (512) 239-1802 or 1-800-RE-
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LAY-TX (TDD). Requests should be made as far in advance as
possible.

A Spanish translation of this notice is available at:
https://www.tceq.texas.gov/rules/hearings.html. If you need additional
translation services, please contact TCEQ at 800-687-4040. Si desea
informacion general en espanol, puede llamar al 800-687-4040.

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to
fax4808@tceq.texas.gov. Electronic comments may be submitted at:
https://tceq.commentinput.com/. File size restrictions may apply to
comments being submitted via the TCEQ Public Comment system. All
comments should reference Rule Project Number 2023-138-311-OW.
The comment period closes February 26, 2024. Copies of the pro-
posed rulemaking can be obtained from the commission's website
at https://www.tceq.texas.gov/rules/propose_adopt.html. For further
information, please contact the Macayla Coleman, Water Quality
Division, (512) 239-3925.

TRD-202400117

Charmaine Backens

Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: January 12, 2024

¢ ¢ ¢

Notice of Public Meeting for TPDES Permit for Municipal
Wastewater New Permit No. WQ0016303001

APPLICATION. Cedar Creek MH, LLC, 8350 East Raintree Drive,
Suite 220, Scottsdale, Arizona 85260, has applied to the Texas Com-
mission on Environmental Quality (TCEQ) for new Texas Pollutant
Discharge Elimination System (TPDES) Permit No. WQ0016303001,
to authorize the discharge of treated domestic wastewater at a daily av-
erage flow not to exceed 150,000 gallons per day. TCEQ received this
application on February 22, 2023.

The facility will be located at 2883 State Highway 71, Bastrop, in Bas-
trop County, Texas 78612. The treated effluent will be discharged to
an unnamed tributary of Dry Creek, thence to Dry Creek, thence to
the Colorado River Below Lady Bird Lake / Town Lake in Segment
No. 1428 of the Colorado River Basin. The unclassified receiving wa-
ter uses are minimal aquatic life use for the unnamed tributary of Dry
Creek and limited aquatic life use for Dry Creek. The designated uses
for Segment No. 1428 are primary contact recreation, public water
supply, and exceptional aquatic life use. In accordance with 30 Texas
Administrative Code Section 307.5 and the TCEQ's Procedures to Im-
plement the Texas Surface Water Quality Standards (June 2010), an an-
tidegradation review of the receiving waters was performed. A Tier 1
antidegradation review has preliminarily determined that existing wa-
ter quality uses will not be impaired by this permit action. Numerical
and narrative criteria to protect existing uses will be maintained. This
review has preliminarily determined that no water bodies with excep-
tional, high, or intermediate aquatic life uses are present within the
stream reach assessed; therefore, no Tier 2 degradation determination
is required. No significant degradation of water quality is expected in
water bodies with exceptional, high, or intermediate aquatic life uses
downstream, and existing uses will be maintained and protected. The
preliminary determination can be reexamined and may be modified if
new information is received. This link to an electronic map of the site
or facility's general location is provided as a public courtesy and is not
part of the application or notice. For the exact location, refer to the
application.

https://gisweb.tceq.texas.gov/LocationMapper/?marker=-
97.525375,30.172697 &level=18

The TCEQ Executive Director has completed the technical review of
the application and prepared a draft permit. The draft permit, if ap-
proved, would establish the conditions under which the facility must
operate. The Executive Director has made a preliminary decision that
this permit, if issued, meets all statutory and regulatory requirements.

ALTERNATIVE LANGUAGE NOTICE. Alternative language
notice in Spanish is available at https://www.tceq.texas.gov/per-
mitting/wastewater/plain-language-summaries-and-public-no-

tices. El aviso de idioma alternativo en espafiol esta disponible
en https://www.tceq.texas.gov/permitting/wastewater/plain-lan-
guage-summaries-and-public-notices.

PUBLIC COMMENT / PUBLIC MEETING. A public meeting will
be held and will consist of two parts, an Informal Discussion Period and
a Formal Comment Period. A public meeting is not a contested case
hearing under the Administrative Procedure Act. During the Informal
Discussion Period, the public will be encouraged to ask questions of
the applicant and TCEQ staff concerning the permit application. The
comments and questions submitted orally during the Informal Discus-
sion Period will not be considered before a decision is reached on the
permit application and no formal response will be made. Responses
will be provided orally during the Informal Discussion Period. Dur-
ing the Formal Comment Period on the permit application, members
of the public may state their formal comments orally into the official
record. A written response to all timely, relevant and material, or sig-
nificant comments will be prepared by the Executive Director. All for-
mal comments will be considered before a decision is reached on the
permit application. A copy of the written response will be sent to each
person who submits a formal comment or who requested to be on the
mailing list for this permit application and provides a mailing address.
Only relevant and material issues raised during the Formal Comment
Period can be considered if a contested case hearing is granted on this
permit application.

The Public Meeting is to be held:
Tuesday, February 27, 2024 at 7:00 p.m.
Bastrop Convention & Exhibit Center
1408 Chestnut Street

Bastrop, Texas 78602

INFORMATION. Members of the public are encouraged to submit
written comments anytime during the meeting or by mail before the
close of the public comment period to the Office of the Chief Clerk,
TCEQ, Mail Code MC-105, P.O. Box 13087, Austin, Texas 78711-
3087 or electronically at www.tceq.texas.gov/goto/comment. If you
need more information about the permit application or the permitting
process, please call the TCEQ Public Education Program, Toll Free, at
(800) 687-4040. Si desea informacion en espariol, puede llamar (800)
687-4040. General information about the TCEQ can be found at our
web site at https://www.tceq.texas.gov.

The permit application, Executive Director's preliminary decision, and
draft permit are available for viewing and copying at Bastrop County
Public Library, 1100 Church Street, Bastrop, Texas. Further informa-
tion may also be obtained from Cedar Creek MH, LLC at the address
stated above or by calling Ms. Shelley Young, Consulting Engineer,
WaterEngineers, Inc. at (281) 373-0500.

Persons with disabilities who need special accommodations at the
meeting should call the Office of the Chief Clerk at (512) 239-3300
or (800) RELAY-TX (TDD) at least five business days prior to the
meeting.
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Issuance Date: January 12, 2024

TRD-202400148

Laurie Gharis

Chief Clerk

Texas Commission on Environmental Quality
Filed: January 17, 2024

¢ ¢ ¢
Texas Ethics Commission
List of Late Filers

Below is a list from the Texas Ethics Commission naming the filers
who failed to pay the penalty fine for failure to file the report, or filing
a late report, in reference to the specified filing deadline. If you have
any questions, you may contact Dave Guilianelli at (512) 463-5800.

Deadline: Unexpended contributions report due January 18, 2022
Eric Holguin, 1514 Ennis Joslin Rd., Corpus Christi, Texas 78412
Deadline: Semiannual report due January 18, 2022

Antonio Salas, 4808 Fairmont Parkway #362, Pasadena, Texas 77505
Tierrishia Gibson, 113 N Heritage Oaks Drive, Texas City, Texas 77591
Deadline: 30 day pre-election report due January 31, 2022

Craig M. Carter, 901 E. Hwy 82, Nocona, Texas 76255

Deadline: 8 day pre-election report due February 22, 2022

Carey A. Counsil, 4001 Counsil Lane, Brenham, Texas 77833
Marquis L. Hawkins, 123 E Woodin Blvd., Dallas, Texas 75216
Craig M. Carter, 901 E. Hwy 82, Nocona, Texas 76255

Deadline: Semiannual report due July 15, 2022

Mr. Matthew R. Worthington, P.O. Box 18233, Austin, Texas 78260
Juan M. Medina, 5 Turin Ct., San Antonio, Texas 78257

A.D. Jenkins, 107 Lida Court, Grand Prairie, Texas 75050

Judy L. Nichols, 1520 N. 20th St., Nederland, Texas 77627
Deadline: 8 day pre-election report due October 31, 2022

Alexander E. Cornwallis, 1901 Sweetwater Lane, Prosper, Texas
75078

Daniel J. Hochman, 13 Manor Way, Galveston, Texas 77550
Celina Marie Lopez Leon, P.O. Box 2310, Corpus Christi, Texas 78403

The Honorable W. Kenneth Paxton, P.O. Box 3476, McKinney, Texas
75070

Deadline: Semiannual report due January 17, 2023

Cody R. Arn, 4821 E Riverside Dr. #235, Austin, Texas 78741

TRD-202400087

Aidan Shaughnessy
Program Supervisor
Texas Ethics Commission
Filed: January 11, 2024

¢ ¢ ¢
Texas Health and Human Services Commission

Notice of Public Hearing on Proposed Updates to Medicaid
Payment Rates

Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing on February 5, 2024, at 9:00 a.m., to
receive public comments on proposed updates to Medicaid payment
rates resulting from Calendar Fee Reviews, Medical Policy Reviews,
and Healthcare Common Procedure Coding System (HCPCS) Updates.

This hearing will be conducted both in-person and as an online event.
To join the hearing from your computer, tablet, or smartphone, register
for the hearing in advance using the following link:

Registration URL:
https://attendee.gotowebinar.com/register/2783374539315082845

After registering, you will receive a confirmation email containing in-
formation about joining the webinar. Instructions for dialing-in by
phone will be provided after you register.

Members of the public may attend the rate hearing in person, which
will be held in the Public Hearing Room 1.401, 1.402, 1.403 & 1.404
in the North Austin Complex located at 4601 W Guadalupe Street,
Austin, Texas, or they may access a live stream of the meeting at
https://www.hhs.texas.gov/about/live-archived-meetings. For the live
stream, select the "North Austin Complex Live" tab. A recording
of the hearing will be archived and accessible on demand at the
same website under the "Archived" tab. The hearing will be held
in compliance with Texas Human Resources Code section 32.0282,
which requires public notice of and hearings on proposed Medicaid
reimbursements.

Any updates to the hearing details will be posted on the HHSC website
at https://www.hhs.texas.gov/about/meetings-events.

Proposal. The effective date of the proposed payment rates for the
topics presented during the rate hearing will be as follows:

Effective March 14, 2023

Quarterly HCPCS Updates:
-COVID-19 Vaccine Administration
Effective April 18, 2023

Quarterly HCPCS Updates:

- COVID-19 Vaccine Administration
Effective September 11, 2023
Quarterly HCPCS Updates:

- COVID-19 Vaccine and Vaccine Administration
Effective October 1, 2023

Quarterly HCPCS Updates:

- RSV Vaccine Type of Service (TOS) S
Effective October 3, 2023

Quarterly HCPCS Updates:

- COVID-19 Vaccine

Effective October 6, 2023

Quarterly HCPCS Updates:

- RSV Monoclonal

Effective January 1, 2024

Medical Policy Review:

-Renal Dialysis

Annual HCPCS Updates:
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- Physician Administered Drugs - Type of Service (TOS) 1 (Medical
Services);

- Non-Drugs - TOS 1;

- Surgery Services - TOS 2 (Surgery Services), and TOS 8 (Assistant
Surgery);

- Radiological Services - TOS 4 (Radiology), TOS I (Professional
Component), and TOS T (Technical Component);

- Clinical Diagnostic Laboratory Services - TOS 5 (Laboratory);

- Durable Medical Equipment, Prosthetics, Orthotics, and Supplies -
TOS 9 (Other Medical Items or Services), TOS J (DME Purchase-
New), and TOS L (DME Rental-Monthly); and

- Ambulatory Surgical Center - TOS F (Ambulatory Surgical Center
and Hospital-based Ambulatory Surgical Center).

Effective April 1, 2024
Calendar Fee Review:
- Long-Acting Reversible Contraceptives (LARCS)

Methodology and Justification. The proposed payment rates were cal-
culated in accordance with Title 1 of the Texas Administrative Code:

Section 355.8023, Reimbursement Methodology for Durable Medical
Equipment, Prosthetics, Orthotics and Supplies (DMEPOS);

Section 355.8061, Outpatient Hospital Reimbursement;

Section 355.8085, Reimbursement Methodology for Physicians and
Other Practitioners;

Section 355.8121, Reimbursement for Ambulatory Surgical Centers;

Section 355.8441, Reimbursement Methodologies for Early and Pe-
riodic Screening, Diagnosis, and Treatment (EPSDT) Services (also
known as Texas Health Steps);

Section 355.8581, Reimbursement Methodology for Family Planning
Services;

Section 355.8641, Reimbursement Methodology for the Women's
Health Program;

Section 355.8610, Reimbursement methodology for Clinical Labora-
tory Services; and

Section 355.8660, Renal Dialysis Reimbursement.

Rate Hearing Packet. A briefing packet describing the proposed
payment rates will be made available at https://pfd.hhs.texas.gov/rate-
packets on or before January 26, 2024. Interested parties may obtain a
copy of the briefing packet on or after that date by contacting Provider
Finance by telephone at (512) 730-7401; by fax at (512) 730-7475; or
by e-mail at PFDAcuteCare@hhs.texas.gov.

Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted in lieu of, or in addition to, oral testimony
until 5:00 p.m. the day of the hearing. Written comments may be sent
by U.S. mail to the Texas Health and Human Services Commission, At-
tention: Provider Finance, Mail Code H-400, P.O. Box 149030, Austin,
Texas 78714-9030; by fax to Provider Finance at (512) 730-7475; or
by e-mail to PFDAcuteCare@hhs.texas.gov. In addition, written com-
ments may be sent by overnight mail to Texas Health and Human Ser-
vices Commission, Attention: Provider Finance, Mail Code H-400,
North Austin Complex, 4601 Guadalupe St., Austin, Texas 78751.

Preferred Communication. For quickest response please use e-mail or
phone if possible for communication with HHSC related to this rate
hearing.

Persons with disabilities who wish to participate in the hearing and re-
quire auxiliary aids or services should contact Provider Finance at (512)
730-7401 at least 72 hours before the hearing so appropriate arrange-
ments can be made.

TRD-202400133

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Filed: January 12, 2024

¢ ¢ ¢

Notice of Public Hearing on the Proposed Interim
Reimbursement Rates for the State Veterans Nursing Homes,
effective State Fiscal Year 2024

Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing to receive comments on the proposed
interim payment rates for State Veterans Homes, effective state fiscal
year 2024. The hearing will occur on February 27, 2024, at 9:00 a.m.
in the HHSC John H. Winters Building, Public Hearing Room 125W,
First Floor, at 701 W. 51st Street, Austin, Texas 78751.

This hearing will be conducted both in-person and as an online event.
To join the hearing from your computer, tablet, or smartphone, register
for the hearing in advance using the following link:

Registration URL:
ter/4637742681436282965

Webinar ID: 155-196-875

https://attendee.gotowebinar.com/regis-

After registering, you will receive a confirmation email containing in-
formation about joining the webinar. Instructions for dialing in by
phone will be provided after you register.

HHSC will also broadcast the public hearing; the broadcast can be ac-
cessed on this webpage: https://hhs.texas.gov/about-hhs/communica-
tions-events/live-archived-meetings. The broadcast will be archived
and accessible on demand on the same website. The hearing will be
held in compliance hearings on proposed Medicaid reimbursements.

Proposal. State Fiscal Year 2024 Proposed Interim Reimbursement
Rates for the State Veterans Nursing Homes, effective retroactive to
September 1, 2023.

Methodology and Justification. HHSC maintains a program so Med-
icaid-eligible veterans can reside in State Veteran's Nursing Homes.
Currently, eight homes are in operation, overseen by the Veterans Land
Board (VLB). The VLB is authorized to operate these nursing facilities
under Chapter 164, Natural Resources Code. Interim rates are calcu-
lated by the VLB and adopted by HHSC.

Briefing Package. A briefing package describing the proposed
payment rates will be available on the Provider Finance webpage
(https://pfd.hhs.texas.gov/rate-packets) no later than February 9, 2024.
Interested parties may obtain a copy of the briefing package before
the hearing by contacting the HHSC Provider Finance Department
by telephone at (737) 867-7817; fax at (512) 730-7475; or email
at PFD-LTSS@hhs.texas.gov. The briefing package will also be
available at the public hearing.

Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted instead of, or in addition to, oral testimony
until 5:00 p.m. on the day of the hearing. Written comments may be
sent by U.S. mail to the Texas Health and Human Services Commis-
sion, Attention: Provider Finance Department, Mail Code H-400, P.O.
Box 149030, Austin, Texas 78714-9030; by fax to Provider Finance
at (512) 730-7475; or by email to PFD-LTSS@hbhs.texas.gov. In addi-
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tion, written comments may be sent by overnight mail or hand deliv-
ered to the Texas Health and Human Services Commission, Attention:
Provider Finance, Mail Code H-400, North Austin Complex, 4601 W.
Guadalupe St., Austin, Texas 78751.

Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact HHSC Provider Finance by
calling (512) 730-7401 at least 72 hours before the hearing so appro-
priate arrangements can be made.

TRD-202400128

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Filed: January 12, 2024

¢ ¢ ¢

Public Notice: Texas State Plan Amendment Effective
February 01, 2024

The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit transmittal number 24-0003 to the Texas
State Plan for Medical Assistance, under Title XIX of the Social
Security Act.

The purpose of this amendment is to update the State Plan to allow
providers of inpatient psychiatric hospital services in an institution of
mental disease to be accredited by any CMS approved accrediting or-
ganization for psychiatric hospitals. Currently, the Texas State Plan
limits accreditation for inpatient psychiatric hospital services to The
Joint Commission. The proposed amendment is effective February 01,
2024.

The proposed amendment is estimated to have no fiscal impact.

To obtain copies of the proposed amendment, interested parties may
contact Nicole Hotchkiss, State Plan Coordinator, by mail at the Health
and Human Services Commission, P.O. Box 13247, Mail Code H-600,
Austin, Texas 78711; by telephone at (512) 438-5035; or by email at
Medicaid Chip SPA_Inquiries@hhsc.state.tx.us. Copies of the pro-
posal will also be made available for public review at the Access and
Eligibility Services for local benefit offices.

TRD-202400099

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Filed: January 11, 2024

¢ ¢ ¢
Texas Department of Insurance
Company Licensing

Application for Indiana Lumbermens Insurance Company, a foreign
fire and/or casualty company, to change its name to HDI Global Select
Insurance Company. The home office is in Chicago, Illinois.

Application to do business in the state of Texas for Astiva Health of
Texas, LLC, a foreign Health Maintenance Organization (HMO). The
home office is in Orange, California.

Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Register
publication, addressed to the attention of John Carter, 1601 Congress
Ave., Suite 6.900, Austin, Texas 78711.

TRD-202400150

Justin Beam

Chief Clerk

Texas Department of Insurance
Filed: January 17, 2024

14 ¢ 14
Texas Lottery Commission
Scratch Ticket Game Number 2556 "BIG MONEY"
1.0 Name and Style of Scratch Ticket Game.

A. The name of Scratch Ticket Game No. 2556 is "BIG MONEY".
The play style is "key number match".

1.1 Price of Scratch Ticket Game.

A. The price for Scratch Ticket Game No. 2556 shall be $20.00 per
Scratch Ticket.

1.2 Definitions in Scratch Ticket Game No. 2556.

A. Display Printing - That area of the Scratch Ticket outside of the area
where the overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the Scratch Ticket.

C. Play Symbol - The printed data under the latex on the front of the
Scratch Ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black Play Symbols are: SAILBOAT
SYMBOL, LEMON SYMBOL, HORSESHOE SYMBOL, MOON
SYMBOL, PIGGY BANK SYMBOL, RING SYMBOL, STAR
SYMBOL, LIGHTNING BOLT SYMBOL, CHERRY SYMBOL,
SUN SYMBOL, HEART SYMBOL, HAT SYMBOL, RAINBOW
SYMBOL, MELON SYMBOL, DICE SYMBOL, BELL SYMBOL,
WISHBONE SYMBOL, CACTUS SYMBOL, HORSE SYMBOL,
UMBRELLA SYMBOL, BOOT SYMBOL, ANCHOR SYMBOL,
PINEAPPLE SYMBOL, DAISY SYMBOL, TREASURE CHEST
SYMBOL, 10X SYMBOL, 20X SYMBOL, 01, 02, 03, 04, 05, 06, 07,
08,09, 11, 12, 13, 14, 15, 16, 17, 18, 19, 21, 22, 23, 24, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46,
47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, $20.00, $50.00,
$100, $200, $500, $1,000, $10,000 and $1,000,000.

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 2556 - 1.2D

PLAY SYMBOL CAPTION
SAILBOAT SYMBOL BOAT
LEMON SYMBOL LEMON
HORSESHOE SYMBOL HRSHOE
MOON SYMBOL MOON
PIGGY BANK SYMBOL PIGBNK
RING SYMBOL RING
STAR SYMBOL STAR
LIGHTNING BOLT SYMBOL BOLT
CHERRY SYMBOL CHERRY
SUN SYMBOL SUN
HEART SYMBOL HEART
HAT SYMBOL HAT
RAINBOW SYMBOL RNBOW
MELON SYMBOL MELON
DICE SYMBOL DICE
BELL SYMBOL BELL
WISHBONE SYMBOL WISHBN
CACTUS SYMBOL CACTUS
HORSE SYMBOL HORSE
UMBRELLA SYMBOL UMBRLA
BOOT SYMBOL BOOT
ANCHOR SYMBOL ANCHOR
PINEAPPLE SYMBOL PNAPLE
DAISY SYMBOL DAISY
TREASURE CHEST SYMBOL WIN$
10X SYMBOL WINX10
20X SYMBOL WINX20

IN ADDITION January 26, 2024
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01 ONE
02 TWO
03 THR
04 FOR
05 FIV
06 SIX
07 SVN
08 EGT
09 NIN
11 ELV
12 TLV
13 TRN
14 FTN
15 FFN
16 SXN
17 SVT
18 ETN
19 NTN
21 TWON
22 TWTO
23 TWTH
24 TWFR
25 TWFV
26 TWSX
27 TWSV
28 TWET
29 TWNI
30 TRTY
31 TRON
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32 TRTO
33 TRTH
34 TRFR
35 TRFV
36 TRSX
37 TRSV
38 TRET
39 TRNI
40 FRTY
41 FRON
42 FRTO
43 FRTH
44 FRFR
45 FRFV
46 FRSX
47 FRSV
48 FRET
49 FRNI
50 FFTY
51 FFON
52 FFTO
53 FFTH
54 FFFR
55 FFFV
56 FFSX
57 FFSV
58 FFET
59 FFNI
60 SXTY
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$20.00 TWY$
$50.00 FFTY$
$100 ONHN
$200 TOHN
$500 FVHN
$1,000 ONTH
$10,000 10TH
$1,000,000 TPPZ

E. Serial Number - A unique thirteen (13) digit number appearing under
the latex scratch-off covering on the front of the Scratch Ticket. The
Serial Number is for validation purposes and cannot be used to play the
game. The format will be: 0000000000000.

F. Bar Code - A twenty-four (24) character interleaved two (2) of five
(5) Bar Code which will include a four (4) digit game ID, the seven
(7) digit Pack number, the three (3) digit Ticket number and the ten
(10) digit Validation Number. The Bar Code appears on the back of the
Scratch Ticket.

G. Game-Pack-Ticket Number - A fourteen (14) digit number consist-
ing of the four (4) digit game number (2556), a seven (7) digit Pack
number, and a three (3) digit Ticket number. Ticket numbers start
with 001 and end with 025 within each Pack. The format will be:
2556-0000001-001.

H. Pack - A Pack of the "BIG MONEY" Scratch Ticket Game contains
025 Tickets, packed in plastic shrink-wrapping and fanfolded in pages
of one (1). The front of Ticket 001 will be shown on the front of the
Pack; the back of Ticket 025 will be revealed on the back of the Pack.
All Packs will be tightly shrink-wrapped. There will be no breaks be-
tween the Tickets in a Pack. Every other Pack will reverse i.e., reverse
order will be: the back of Ticket 001 will be shown on the front of the
Pack and the front of Ticket 025 will be shown on the back of the Pack.

I. Non-Winning Scratch Ticket - A Scratch Ticket which is not pro-
grammed to be a winning Scratch Ticket or a Scratch Ticket that does
not meet all of the requirements of these Game Procedures, the State
Lottery Act (Texas Government Code, Chapter 466), and applicable
rules adopted by the Texas Lottery pursuant to the State Lottery Act
and referenced in 16 TAC, Chapter 401.

J. Scratch Ticket Game, Scratch Ticket or Ticket - Texas Lottery "BIG
MONEY" Scratch Ticket Game No. 2556.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Scratch Ticket validation requirements
set forth in Texas Lottery Rule 401.302, Scratch Ticket Game Rules,
these Game Procedures, and the requirements set out on the back of
each Scratch Ticket. A prize winner in the "BIG MONEY" Scratch
Ticket Game is determined once the latex on the Scratch Ticket is
scratched off to expose seventy-two (72) Play Symbols. $50 BONUS:
If a player reveals 2 matching symbols in the $50 BONUS, the player
wins $50. $100 BONUS: If the player reveals 2 matching symbols in
the $100 BONUS, the player wins $100. $200 BONUS: If the player
reveals 2 matching symbols in the $200 BONUS, the player wins $200.

BIG MONEY: If the player matches any of the YOUR NUMBERS
Play Symbols to any of the WINNING NUMBERS Play Symbols, the
player wins the prize for that number. If the player reveals a "TREA-
SURE CHEST" Play Symbol, the player wins the prize for that symbol
instantly. If the player reveals a "10X" Play Symbol, the player wins
10 TIMES the prize for that symbol. If the player reveals a "20X" Play
Symbol, the player wins 20 TIMES the prize for that symbol. No por-
tion of the Display Printing nor any extraneous matter whatsoever shall
be usable or playable as a part of the Scratch Ticket.

2.1 Scratch Ticket Validation Requirements.

A. To be a valid Scratch Ticket, all of the following requirements must
be met:

1. Exactly seventy-two (72) Play Symbols must appear under the Latex
Overprint on the front portion of the Scratch Ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The Scratch Ticket shall be intact;

6. The Serial Number and Game-Pack-Ticket Number must be present
in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery's
codes, to the Play Symbols on the Scratch Ticket;

8. The Scratch Ticket must not have a hole punched through it, be
mutilated, altered, unreadable, reconstituted or tampered with in any
manner;

9. The Scratch Ticket must not be counterfeit in whole or in part;

10. The Scratch Ticket must have been issued by the Texas Lottery in
an authorized manner;

11. The Scratch Ticket must not have been stolen, nor appear on any
list of omitted Scratch Tickets or non-activated Scratch Tickets on file
at the Texas Lottery;

12. The Play Symbols, Serial Number and Game-Pack-Ticket Number
must be right side up and not reversed in any manner;
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13. The Scratch Ticket must be complete and not miscut, and have
exactly seventy-two (72) Play Symbols under the Latex Overprint on
the front portion of the Scratch Ticket, exactly one Serial Number and
exactly one Game-Pack-Ticket Number on the Scratch Ticket;

14. The Serial Number of an apparent winning Scratch Ticket shall cor-
respond with the Texas Lottery's Serial Numbers for winning Scratch
Tickets, and a Scratch Ticket with that Serial Number shall not have
been paid previously;

15. The Scratch Ticket must not be blank or partially blank, misregis-
tered, defective or printed or produced in error;

16. Each of the seventy-two (72) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;

17. Each of the seventy-two (72) Play Symbols on the Scratch Ticket
must be printed in the Symbol font and must correspond precisely to the
artwork on file at the Texas Lottery; the Scratch Ticket Serial Numbers
must be printed in the Serial font and must correspond precisely to
the artwork on file at the Texas Lottery; and the Game-Pack-Ticket
Number must be printed in the Game-Pack-Ticket Number font and
must correspond precisely to the artwork on file at the Texas Lottery;

18. The Display Printing on the Scratch Ticket must be regular in every
respect and correspond precisely to the artwork on file at the Texas
Lottery; and

19. The Scratch Ticket must have been received by the Texas Lottery
by applicable deadlines.

B. The Scratch Ticket must pass all additional validation tests provided
for in these Game Procedures, the Texas Lottery's Rules governing the
award of prizes of the amount to be validated, and any confidential
validation and security tests of the Texas Lottery.

C. Any Scratch Ticket not passing all of the validation requirements is
void and ineligible for any prize and shall not be paid. However, the
Executive Director may, solely at the Executive Director's discretion,
refund the retail sales price of the Scratch Ticket. In the event a de-
fective Scratch Ticket is purchased, the only responsibility or liability
of the Texas Lottery shall be to replace the defective Scratch Ticket
with another unplayed Scratch Ticket in that Scratch Ticket Game (or
a Scratch Ticket of equivalent sales price from any other current Texas
Lottery Scratch Ticket Game) or refund the retail sales price of the
Scratch Ticket, solely at the Executive Director's discretion.

2.2 Programmed Game Parameters.

A. GENERAL: Consecutive Non-Winning Tickets within a Pack will
not have matching patterns, in the same order, of either Play Symbols
or Prize Symbols.

B. GENERAL: A Ticket can win as indicated by the prize structure.
C. GENERAL: A Ticket can win up to thirty-three (33) times.

D. GENERAL: The "TREASURE CHEST" (WINS), "10X"
(WINX10) and "20X" (WINX20) Play Symbols will never appear in
the $50 BONUS, $100 BONUS or $200 BONUS play areas.

E. $50 BONUS: A non-winning $50 BONUS play area will have two
(2) different Play Symbols.

F. $50 BONUS: Winning Tickets will contain two (2) matching Play
Symbols in the $50 BONUS play area and will win $50.

G. $100 BONUS: A non-winning $100 BONUS play area will have
two (2) different Play Symbols.

H. $100 BONUS: Winning Tickets will contain two (2) matching Play
Symbols in the $100 BONUS play area and will win $100.

1. $200 BONUS: A non-winning $200 BONUS play area will have two
(2) different Play Symbols.

J. $200 BONUS: Winning Tickets will contain two (2) matching Play
Symbols in the $200 BONUS play area and will win $200.

K. BIG MONEY: No matching non-winning YOUR NUMBERS Play
Symbols will appear on a Ticket.

L. BIG MONEY: A non-winning Prize Symbol will never match a win-
ning Prize Symbol.

M. BIG MONEY: On winning and Non-Winning Tickets, the top cash
prizes of $1,000, $10,000 and $1,000,000 will each appear at least once,
except on Tickets winning thirty-three (33) times and with respect to
other parameters, play action or prize structure.

N. BIG MONEY: Tickets winning more than one (1) time will use
as many WINNING NUMBERS Play Symbols as possible to create
matches, unless restricted by other parameters, play action or prize
structure.

0. BIG MONEY: No matching WINNING NUMBERS Play Symbols
will appear on a Ticket.

P. BIG MONEY: All YOUR NUMBERS Play Symbols will never
equal the corresponding Prize Symbol (i.e., $50 and 50).

Q. BIG MONEY: On all Tickets, a Prize Symbol will not appear more
than six (6) times, except as required by the prize structure to create
multiple wins.

R. BIG MONEY: On Non-Winning Tickets, a WINNING NUMBERS
Play Symbol will never match a YOUR NUMBERS Play Symbol.

S. BIG MONEY: The "TREASURE CHEST" (WINS) Play Symbol
will never appear on the same Ticket as the "10X" (WINX10) or "20X"
(WINX20) Play Symbols.

T. BIG MONEY: The "10X" (WINX10) Play Symbol will never appear
more than once on a Ticket.

U. BIG MONEY: The "10X" (WINX10) Play Symbol will win 10
TIMES the prize for that Play Symbol and will win as per the prize
structure.

V.BIGMONEY: The "10X" (WINX10) Play Symbol will never appear
on a Non-Winning Ticket.

W. BIG MONEY: The "10X" (WINX10) Play Symbol will never ap-
pear as a WINNING NUMBERS Play Symbol.

X. BIG MONEY: The "20X" (WINX20) Play Symbol will never ap-
pear more than once on a Ticket.

Y. BIG MONEY: The "20X" (WINX20) Play Symbol will win 20
TIMES the prize for that Play Symbol and will win as per the prize
structure.

Z.BIGMONEY: The "20X" (WINX20) Play Symbol will never appear
on a Non-Winning Ticket.

AA. BIG MONEY: The "20X" (WINX20) Play Symbol will never ap-
pear as a WINNING NUMBERS Play Symbol.

BB. BIG MONEY: The "10X" (WINX10) and "20X" (WINX20) Play
Symbols can appear on the same Ticket as per the prize structure.

CC. BIG MONEY: The "TREASURE CHEST" (WIN$) Play Symbol
will win the prize for that Play Symbol.

DD. BIG MONEY: The "TREASURE CHEST" (WINS$) Play Symbol
will never appear more than once on a Ticket.
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EE. BIG MONEY: The "TREASURE CHEST" (WINS) Play Symbol
will never appear on a Non-Winning Ticket.

FF. BIG MONEY: The "TREASURE CHEST" (WINS$) Play Symbol
will never appear as a WINNING NUMBERS Play Symbol.

2.3 Procedure for Claiming Prizes.

A. To claim a "BIG MONEY" Scratch Ticket Game prize of $20.00,
$50.00, $100, $200 or $500, a claimant shall sign the back of the
Scratch Ticket in the space designated on the Scratch Ticket and may
present the winning Scratch Ticket to any Texas Lottery Retailer. The
Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, if appropriate, make payment of
the amount due the claimant and physically void the Scratch Ticket;
provided that the Texas Lottery Retailer may, but is not required, to
pay a $50.00, $100, $200 or $500 Scratch Ticket Game. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.

B. To claim a "BIG MONEY" Scratch Ticket Game prize of $1,000,
$10,000 or $1,000,000, the claimant must sign the winning Scratch
Ticket and may present it at one of the Texas Lottery's Claim Centers.
If the claim is validated by the Texas Lottery, payment will be made to
the bearer of the validated winning Scratch Ticket for that prize upon
presentation of proper identification. When paying a prize of $600 or
more, the Texas Lottery shall file the appropriate income reporting form
with the Internal Revenue Service (IRS) and shall withhold federal in-
come tax at a rate set by the IRS if required. In the event that the claim
is not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

C. As an alternative method of claiming a "BIG MONEY" Scratch
Ticket Game prize the claimant may submit the signed winning Scratch
Ticket and a thoroughly completed claim form via mail. If a prize value
is $1,000,000 or more, the claimant must also provide proof of Social
Security number or Tax Payer Identification (for U.S. Citizens or Resi-
dent Aliens). Mail all to: Texas Lottery Commission, P.O. Box 16600,
Austin, Texas 78761-6600. The Texas Lottery is not responsible for
Scratch Tickets lost in the mail. In the event that the claim is not vali-
dated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct the amount of a delinquent tax or other money from the
winnings of a prize winner who has been finally determined to be:

1. delinquent in the payment of a tax or other money to a state agency
and that delinquency is reported to the Comptroller under Government
Code §403.055;

2. in default on a loan made under Chapter 52, Education Code;

3. in default on a loan guaranteed under Chapter 57, Education Code;
or

4. delinquent in child support payments in the amount determined by
a court or a Title IV-D agency under Chapter 231, Family Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the Scratch Ticket
presented for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize under $600 from the "BIG MONEY"
Scratch Ticket Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor's family or the minor's guardian a check or warrant in
the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of $600 or more from the "BIG MONEY" Scratch Ticket Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor's family or the minor's
guardian serving as custodian for the minor.

2.7 Scratch Ticket Claim Period. All Scratch Ticket prizes must be
claimed within 180 days following the end of the Scratch Ticket Game
or within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any rights to a
prize that is not claimed within that period, and in the manner specified
in these Game Procedures and on the back of each Scratch Ticket, shall
be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of Scratch Tickets ordered. The number of actual prizes
available in a game may vary based on number of Scratch Tickets man-
ufactured, testing, distribution, sales and number of prizes claimed. A
Scratch Ticket Game may continue to be sold even when all the top
prizes have been claimed.

3.0 Scratch Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of a
Scratch Ticket in the space designated, a Scratch Ticket shall be owned
by the physical possessor of said Scratch Ticket. When a signature is
placed on the back of the Scratch Ticket in the space designated, the
player whose signature appears in that area shall be the owner of the
Scratch Ticket and shall be entitled to any prize attributable thereto.
Notwithstanding any name or names submitted on a claim form, the
Executive Director shall make payment to the player whose signature
appears on the back of the Scratch Ticket in the space designated. If
more than one name appears on the back of the Scratch Ticket, the
Executive Director will require that one of those players whose name
appears thereon be designated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Scratch
Tickets and shall not be required to pay on a lost or stolen Scratch
Ticket.

4.0 Number and Value of Scratch Prizes. There will be approximately
8,040,000 Scratch Tickets in Scratch Ticket Game No. 2556. The ap-
proximate number and value of prizes in the game are as follows:
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Figure 2: GAME NO. 2556 - 4.0

Prize Amount Approximate Number of | Approximate Odds are 1 in
Winners* **
$20.00 900,480 8.93
$50.00 771,840 10.42
$100 385,920 20.83
$200 90,986 88.37
$500 5,695 1,411.76
$1,000 235 34,212.77
$10,000 20 402,000.00
$1,000,000 4 2,010,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on humber of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 3.73. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of Scratch Tickets in the game may be increased
or decreased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Scratch Ticket Game. The Executive Director may, at
any time, announce a closing date (end date) for the Scratch Ticket
Game No. 2556 without advance notice, at which point no further
Scratch Tickets in that game may be sold. The determination of the
closing date and reasons for closing will be made in accordance with the
Scratch Ticket closing procedures and the Scratch Ticket Game Rules.
See 16 TAC §401.302(j).

6.0 Governing Law. In purchasing a Scratch Ticket, the player agrees to
comply with, and abide by, these Game Procedures for Scratch Ticket
Game No. 2556, the State Lottery Act (Texas Government Code, Chap-
ter 466), applicable rules adopted by the Texas Lottery pursuant to the
State Lottery Act and referenced in 16 TAC, Chapter 401, and all final
decisions of the Executive Director.

TRD-202400138

Bob Biard

General Counsel

Texas Lottery Commission

Filed: January 16, 2024

¢ ¢ ¢
Public Utility Commission of Texas

Notice of Application to Amend a Certificate of Convenience
and Necessity for a Minor Boundary Change

Notice is given to the public of an application filed with the Public
Utility Commission of Texas (Commission) on November 29, 2023, to
amend a certificate of convenience and necessity for a minor service
area boundary change.

Docket Style and Number: Application of Cap Rock Telephone Co-
operative, Inc. to Amend its Certificate of Convenience and Necessity
for a Minor Service Area Boundary Change in the Flomot Exchange,
Docket Number 55919.

The Application: Cap Rock Telephone Cooperative, Inc. filed an ap-
plication to amend its certificate of convenience and necessity number
40012 to amend the boundary of Cap Rock' s Flomot exchange to in-
corporate a small area east of County Road 271 and north of U. S.
Highway 62 in Floyd County.

Persons wishing to intervene or comment on the action sought should
contact the Public Utility Commission of Texas by electronic mail at
puc.texas.gov, by phone at (512) 936-7120, or toll-free at (888) 782-
8477. The deadline for intervention in this proceeding is January 19,
2024. Hearing and speech-impaired individuals with text telephone
(TTY) may contact the commission through Relay Texas by dialing
7-1-1. All comments should reference Docket Number 55919.

TRD-202400130

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas
Filed: January 12, 2024

¢ ¢ ¢
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How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules - sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules - notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments, executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 24 of Volume 49 (2024) is cited as follows: 49 TexReg
24.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-
left hand corner of the page, would be written “49 TexReg 2
issue date,” while on the opposite page, page 3, in the lower
right-hand corner, would be written “issue date 49 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

26. Health and Human Services
28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to Update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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1-800-223-1940 from 7 a.m. to 7 p.m., Central Time, Monday through Friday. Subscription
cost is $502 annually for first-class mail delivery and $340 annually for second-class
mail delivery.

Customer Support - For questions concerning your subscription or account information,
you may contact LexisNexis Matthew Bender Customer Support from 7 a.m. to 7 p.m.,
Central Time, Monday through Friday.

Phone: (800) 833-9844
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