
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 366. MEDICAID ELIGIBILITY FOR 
WOMEN, CHILDREN, YOUTH, AND NEEDY 
FAMILIES 
SUBCHAPTER D. MEDICAID FOR BREAST 
AND CERVICAL CANCER 
1 TAC §§366.403, 366.405, 366.409 

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§366.403, concerning Definitions; §366.405, concerning Eligible 
Group; and §366.409, concerning Application Requirements 
and Processing. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to update rules related to the ap-
plication process for Medicaid for Breast and Cervical Cancer 
(MBCC). The proposed amendments include updates to refer-
ence current statute, program titles, and clarification of the role of 
HHSC. The proposed amendments are also necessary to reflect 
the transition of authority from the Texas Department of State 
Health Services (DSHS) to HHSC and other non-substantive ad-
ministrative updates. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §366.403, Definitions, replaces the 
definition of DSHS with a definition of HHSC. This amendment 
also makes administrative edits to spell out acronyms for asso-
ciated program titles. 
The proposed amendment to §366.405, Eligible Group, updates 
a statutory reference, replaces a reference to DSHS with a ref-
erence to HHSC, and clarifies the title of the Breast and Cervical 
Cancer Services (BCCS) Program. 
The proposed amendment to §366.409, Application Require-
ments and Processing, clarifies which providers can make 
presumptive eligibility determinations and process applications, 
and updates the timeframe within which HHSC can make an 
eligibility determination. This proposed amendment also makes 
administrative edits to update a reference to DSHS. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules does not have foreseeable 

implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities, as these rules do not apply to small or micro-busi-
nesses, or rural communities, and do not impose any additional 
costs on those required to comply. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas; and do not impose 
a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Rob Ries, Deputy Executive Commissioner of Family Health 
Services, has determined that for each year of the first five 
years the rules are in effect, the public benefit will be clearer and 
more accurate rules related to Medicaid for Breast and Cervical 
Cancer and the Breast and Cervical Cancer Services program 
that do not contain out-of-date information. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
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cause there are no new fees or other costs associated with these 
rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed 
to Carissa Dougherty at (512) 438-3098 in HHSC Family Health 
Services. 
Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register.Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R015" in the subject 
line. 
STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which authorizes the Executive Com-
missioner of HHSC to adopt rules as necessary to carry out 
the commission's duties; and Texas Human Resources Code 
§32.021 and Texas Government Code §531.021(a), which au-
thorize HHSC to administer the federal medical assistance (Med-
icaid) program. The rules are specifically authorized by Texas 
Human Resources Code §32.024(y) and (y-1). 
The amendments affect Texas Government Code §§531.0055, 
531.033, and §531.021(a) and Texas Human Resources Code 
§32.021 and §32.024(y) and (y-1). 
§366.403. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Applicant--A person seeking assistance under the Med-
icaid for Breast and Cervical Cancer Program (MBCC) who: 

(A) has never received Medicaid and is not currently 
receiving Medicaid; or 

(B) previously received Medicaid but subsequently was 
denied and reapplies for Medicaid. 

(2) CFR--Code of Federal Regulations. 

(3) Creditable coverage--A health insurance plan that cov-
ers any aspect of breast or cervical cancer treatment, including: 

(A) a group health plan; 

(B) health insurance coverage; 

(C) Medicare (Part A or B); 

(D) armed forces insurance; 

(E) a state health benefits risk pool; and 

(F) Medicaid coverage other than MBCC. 

(4) Eligible group--A category of people who are eligible 
for MBCC. In other Medicaid programs, an eligible group may be 
called a coverage group. 

(5) Medicaid--A state and federal cooperative program, au-
thorized under Title XIX of the Social Security Act and the Texas Hu-
man Resources Code, that pays for certain medical and health care costs 
for people who qualify. Also known as the medical assistance program. 

(6) Recipient--A person receiving MBCC services, includ-
ing a person who is renewing eligibility for MBCC. 

(7) Screen--A test for breast or cervical cancer conducted 
under the Centers for Disease Control and Prevention's Breast and Cer-
vical Cancer Early Detection Program. 

(8) Texas Health and Human Services Commission 
(HHSC) [Texas Department of State Health Services (DSHS)]--The 
state agency that identifies and refers applicants for MBCC. 

(9) Texas Works Handbook--An HHSC [A Texas Health 
and Human Services Commission] manual containing policies and pro-
cedures used to determine eligibility for Supplemental Nutrition Assis-
tance Program (SNAP) [SNAP] food benefits, Temporary Assistance 
for Needy Families (TANF) [TANF], and Medicaid programs for chil-
dren and families. [The Texas Works Handbook is found on the Internet 
at www.dads.state.tx.us/handbooks/TexasWorks.] 

(10) U.S.C.--United States Code. 

§366.405. Eligible Group. 

The eligible group consists of women screened and found to need 
treatment for breast or cervical cancer through the Centers for Dis-
ease Control and Prevention's National Breast and Cervical Cancer 
Early Detection Program, created by Public Law 101-354 and its 
amendments (Public Law 103-183 and Public Law 105-340), and 
administered by the Texas Health and Human Services Commission 
[Department of State Health Services] as the Breast and Cervical 
Cancer Services Program. 

§366.409. Application Requirements and Processing. 

(a) An applicant is identified through the Texas Health and Hu-
man Services Commission (HHSC) [Department of State Health Ser-
vices] Breast and Cervical Cancer Services (BCCS) Program. 

(b) A BCCS Program [medical] provider screens and diag-
noses qualifying medical conditions and [either] makes a determination 
of presumptive eligibility[, or, if the medical provider is not enrolled 
as a Medicaid provider, makes a referral to a qualified entity for deter-
mination of presumptive eligibility]. 

(c) BCCS Program [Medicaid] providers have been desig-
nated as qualified entities for presumptive eligibility determinations. 

(d) A BCCS Program [Medicaid] provider[, or a qualified 
Medicaid provider to whom a woman is referred,] sends the appli-
cant's application packet containing the provider's determination of 
presumptive eligibility and an application for assistance to HHSC [the 
Texas Health and Human Services Commission (HHSC)] within five 
working days after the date the presumptive eligibility determination 
is made. HHSC determines eligibility no later than 15 days from the 
application’s file date [the end of the month following the month the 
presumptive eligibility determination is made]. 
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(e) The period of presumptive Medicaid eligibility is specified 
in 42 U.S.C. §1396r-1b(b)(1) as beginning with the date a qualified en-
tity determines eligibility under the State Plan, based upon preliminary 
information, and ends with (and includes) the earlier of: 

(1) the date an eligibility determination is made by HHSC 
[the Texas Health and Human Services Commission (HHSC)]; or 

(2) the last day of the month following the month presump-
tive eligibility was determined. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 22, 
2022. 
TRD-202204670 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 438-3098 

♦ ♦ ♦ 

CHAPTER 393. INFORMAL DISPUTE 
RESOLUTION AND INFORMAL 
RECONSIDERATION 
1 TAC §393.3 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes amendments to 1 
Texas Administrative Code (TAC) §393.3, concerning Informal 
Dispute Resolution for Texas Home Living (TxHmL) and Home 
and Community-Based Service (HCS) providers. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to ensure the Informal Dispute 
Resolution (IDR) rule aligns with current regulatory processes. 
House Bill 2590, 85th Legislature, Regular Session, 2017 re-
quired HHSC to develop and contract IDR services for HCS and 
TxHmL providers. Section 393.3 was originally adopted on Feb-
ruary 15, 2021, and reflected the regulatory and IDR processes 
at the time of adoption. Since adoption, regulatory processes 
were modified for HCS and TxHmL providers and some of the 
changes impacted the IDR process. Amending the rule will en-
sure the rule aligns with current practices and terminology. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §393.3(b) removes the require-
ment for providers to submit their final report along with their re-
quest for IDR, as this is no longer necessary. 
Subsection 393.3(j) is revised to remove the requirement for the 
State survey agency to submit the report log ID and contract 
number to IDR, as these are no longer necessary to identify the 
provider requesting the IDR. 
Other subsections of the rule are amended to reflect changes in 
terminology since the rule was originally adopted. Specifically, 
"citation" is replaced with "violation" and "final report" is replaced 
with "official Statement of Licensing Violations." Edits are also 
made to update references for consistency and clarity. 

FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the amended rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
amended rule will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will not expand, limit, or repeal an existing 
rule; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to the 
amended rule because the rule does not impose a cost on 
regulated persons. 
PUBLIC BENEFIT AND COSTS 

Karen Ray, HHSC Chief Counsel, has determined that for each 
year of the first five years the amended rule is in effect, the public 
benefit will be that the IDR process in rule will reflect current 
practice. 
Trey Wood has also determined that for the first five years the 
amended rule is in effect, there are no anticipated economic 
costs to persons who are required to comply with the proposed 
rule because the proposal does not impose any new costs or 
fees on persons required to comply. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 
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Written comments on the proposal may be submitted to 
Allison Levee, Director, by email to InformalDisputeResolu-
tion@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R043" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad 
rule-making authority; Texas Human Resources Code §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program; and 
Texas Human Resources Code §161.0892(a), which provides 
that the Executive Commissioner of HHSC by rule establish an 
informal dispute resolution process for HCS and TxHmL waiver 
providers. 
The amendment implements Texas Government Code 
§§531.0055, 531.021, and 531.033 and Texas Human Re-
sources Code §32.021 and §161.0892(a). 
§393.3. Informal Dispute Resolution for Texas Home Living and 
Home and Community-based [Community-Based] Service Providers. 

(a) The Texas Health and Human Services Commission 
(HHSC) provides an informal dispute resolution (IDR) process for 
Texas Home Living (TxHmL) and Home and Community-based 
Service (HCS) providers (hereinafter referred to collectively as 
"provider") through which a provider may dispute violations [citations] 
cited against that provider by the State survey agency. 

(b) The HHSC IDR Department must receive a provider's 
written request for an IDR no later than the tenth calendar day after 
the provider's receipt of the official Statement of Licensing Violations 
[final report] from the State survey agency, or its designee. The 
provider must submit its written request for an IDR on the form 
designated for that purpose by HHSC. HHSC makes [will make] that 
form publicly available, e.g., maintained on the HHSC website. [The 
provider must also submit the final report containing the citations the 
provider wishes to dispute.] 

(c) Within three business days of its receipt of the provider's 
written request for an IDR, HHSC notifies [will notify] the provider 
and the State survey agency of its receipt of the request. 

(d) Within five calendar days of HHSC's receipt of the 
provider's request for an IDR, HHSC must receive from the provider[,] 
the provider's rebuttal letter and attached supporting documentation. 
The rebuttal letter must contain: 

(1) a list of the violations [citations] disputed (only those 
violations [citations] listed on the IDR request form and addressed 

in the rebuttal letter and supporting documentation are [will be] re-
viewed); 

(2) the reason or reasons each violation [citation] is dis-
puted; and 

(3) the outcome desired by the provider for each disputed 
violation [citation]. 

(e) The provider submits its supporting documentation or in-
formation in the following format: 

(1) organize the attachments by violation [citation] and 
cross-reference to the disputed violation [citation] in the rebuttal letter; 

(2) ensure all information is labeled and legible; 

(3) highlight information relevant to the disputed violation 
[citation], such as a particular portion of a narrative; 

(4) describe the relevance of the documentation or infor-
mation to the disputed violation [citation]; and 

(5) do not de-identify documents that name individuals ref-
erenced in disputed violations [citations]. 

(f) If the provider substantially complies with the procedures 
set out in subsections (d) and (e) of this section, HHSC proceeds [will 
proceed] with its review of the provider's IDR request. 

(g) It is the provider's responsibility to present sufficient cred-
ible information to HHSC to support the outcome requested by the 
provider. 

(h) Possible outcomes of an IDR for TxHmL and HCS are: 

(1) a determination that there is insufficient evidence to 
sustain a violation [citation]; 

(2) a determination that there is insufficient evidence to 
sustain a portion of or a finding of a violation [citation]; 

(3) a determination that there is sufficient evidence to sus-
tain a violation [citation]; 

(4) a determination that there is insufficient evidence to 
sustain the violation [citation] as cited but that there is sufficient ev-
idence to sustain a different violation [citation]; 

(5) a determination that there is insufficient evidence to 
sustain the severity and scope assessment but that there is sufficient 
evidence to sustain a reduced severity and scope assessment (for Im-
mediate Threat only); or 

(6) a determination that there is sufficient evidence to sus-
tain the severity and scope assessment as cited. 

(i) HHSC will not conduct an IDR based on alleged surveyor 
misconduct, alleged State survey agency failure to comply with sur-
vey protocol, complaints about existing federal or State standards, or 
attempts to clear previously corrected citations. 

(j) Upon receipt of the provider's IDR request, the State survey 
agency must submit the following to HHSC: 

(1) resident identifier list [report Log ID]; and 

(2) Automated Survey Processing Environment (ASPEN) 
event ID number. [contract number; and] 

[(3) component code.] 

(k) HHSC makes all [Any] information related to an IDR re-
quest that it receives [is received by HHSC] from either the provider or 
the State survey agency [will be made] available [by HHSC] to the op-
posing party. Parties have until the end of the second business day after 
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receipt of such shared IDR information to respond to HHSC about that 
information. HHSC shares [will share] any such responses with the 
opposing party. 

(l) HHSC may request additional information from the 
provider or [and/or] the State survey agency. HHSC notifies both 
[Both] parties [will be notified] of the request for additional informa-
tion and that they have until the end of the second business day after 
notification to respond to the request. HHSC provides [The] opposing 
parties [party will be provided] with copies of any such [the] response 
submitted to HHSC. 

(m) All responses to shared information as described in sub-
sections (j) and (l) [(k)] of this section [above] must be received no 
later than the tenth calendar day after the provider's rebuttal letter and 
supporting documentation are submitted. 

(n) Ex parte communications by the provider or by the State 
survey agency with HHSC personnel conducting the IDR are prohib-
ited. 

(o) A provider may participate in an IDR conference provided 
that the provider requested an IDR conference on the IDR request form. 

(p) [Any IDR conference will be scheduled by] HHSC, or its 
designee, schedules the IDR conference on or before the 22nd calendar 
day after HHSC received the IDR request. If the provider is unable to 
participate on the scheduled date, the IDR conference is [will be] can-
celled, and the IDR continues [will continue] as though no conference 
had been requested. 

(q) The IDR conference is an opportunity for an eligible 
provider to present important information previously submitted in 
the provider's rebuttal letter or responses to shared information. The 
provider and the State survey agency may attend any IDR conference, 
but neither party may present information that was not previously 
included in the Statement of Licensing Violations [final report], 
submitted in the provider's rebuttal letter, or responses to shared 
information as set forth in subsections (j), (k), and (l) of this section. 

(r) HHSC completes [will complete] the IDR no later than the 
30th calendar day after its receipt of the provider's written request. The 
IDR recommendation shall be in writing, address all the issues raised 
by the provider, and explain the rationale for the recommendation. 

(s) The time frames designated in the IDR process shall be 
computed in accordance with Texas Government Code §311.014. 

(t) HHSC may issue and enforce operating procedures con-
cerning the IDR process and the conduct of IDR participants. IDR 
participants must comply with any such procedures. HHSC may deny 
an IDR request if the information submitted is incorrect, incomplete, 
or otherwise not in compliance with applicable HHSC operating pro-
cedures. 

(u) The State survey agency may revise an IDR recommen-
dation as a result of a review and subsequent determination that the 
IDR recommendation may violate a federal law, regulation, or State of 
Texas rule. 

(v) HHSC may contract with an appropriate disinterested or-
ganization to adjudicate disputes between a provider and the State sur-
vey agency. Texas Government Code §2009.053 does not apply to the 
selection of an appropriate disinterested organization. For purposes 
of this section, a reference to HHSC with respect to HHSC's role in 
the IDR process includes an organization with which HHSC has con-
tracted for the purpose of performing IDR, and a contracted organiza-
tion is bound by the same requirements to which HHSC is bound for 
the purposes of conducting an IDR. The results of an IDR conducted by 
a contracted organization serve only as a recommendation to the State 

survey Agency. The State survey Agency maintains responsibility for 
and makes final IDR decisions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204657 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 589-8618 

♦ ♦ ♦ 
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 17. MARKETING AND 
PROMOTION 
SUBCHAPTER D. CERTIFICATION OF 
FARMERS MARKET 
4 TAC §§17.70 - 17.74 

The Texas Department of Agriculture (Department) proposes 
amendments to Texas Administrative Code (TAC), Title 4, Part 
1, Chapter 17, Subchapter D (Certification of Farmers Market), 
§17.70, concerning the definitions of certain terms used in this 
subchapter; §17.71, concerning the issuance of certificates for 
farmers markets; §17.72, concerning the application process; 
§17.73, concerning eligibility requirements; and §17.74, con-
cerning the process for withdrawal of a certification. The 
Department identified the need for the proposed amendments 
during its rule review conducted pursuant to Texas Government 
Code §2001.039, the adoption for which can be found in the 
Review of Agency Rules section of this issue. 
The proposed amendments to §17.70 delete an unnecessary 
definition for the term, "commissioner," as this term is previously 
defined in 4 TAC §1.1(5) of the Department's rules, and reflect a 
corresponding change to formatting. 
The proposed amendment to §17.71 reflects nonsubstantive 
changes to accurately reflect the current heading of TAC, Part 
4, Chapter 17, Subchapter C as "GO TEXAN Certification Mark" 
and to remove an outdated legal reference. 
The proposed amendments to §17.72 provide updated informa-
tion on the manner in which the Department currently accepts 
applications and corresponding processing and expiration dates, 
as well as clarification regarding the required frequency of sub-
missions of applications and handling of associated fees. 
The Department also proposes to change references to "the 
Texas Department of Agriculture" to "the department" in §§17.70 
- 17.74, to utilize a term defined in 4 TAC §1.1 that applies to all 
of Title 4, Part 1 and proposes amendments to §17.74 to update 
a cross reference to the Department's rules of practice. 
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Ms. Karen Reichek, Administrator for Trade and Business De-
velopment, has determined that for the first five-year period the 
proposed amendments are in effect, there will be no fiscal impli-
cations for the state or local governments as a result of enforcing 
or administering the proposal. 
Ms. Reichek has also determined that for each year of the first 
five years the proposal is in effect, the public benefit will be im-
proved readability and clarification of the rules. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221. the department provides 
the following Government Growth Impact Statement for the pro-
posed amendments. For each year of the first five years the 
proposed rules will be in effect, the department has determined 
the following: 
(1) no government programs will be created or eliminated; 
(2) no employee positions will be created or eliminated; 
(3) there will be no increase or decrease in future legislative ap-
propriations to the department; 
(4) there will be no increase or decrease in fees paid to the de-
partment; 
(5) the proposal does not create a new regulation; 
(6) there will be no expansion or limitation of existing regulation; 
(7) there will be no increase or decrease in the number of indi-
viduals subject to the rules; and 

(8) the proposal will not affect the state's economy. 
The department has determined the proposed rules will not affect 
a local economy within the meaning of Texas Government Code 
§2001.022 and will not have an adverse economic effect on small 
businesses, micro-businesses, or rural communities. 
Written comments on the proposal may be submitted to Ms. 
Karen Reichek, Administrator for Trade and Business Devel-
opment, Texas Department of Agriculture, P.O. Box 12847, 
Austin, Texas 78711, or by email to: Karen.Reichek@Texas-
Agriculture.gov. Comments must be received no later than 30 
days from the date of publication of the proposal in the Texas 
Register. 

The amendments are proposed pursuant to Section 12.016 of 
the Texas Agriculture Code, which authorizes the Department to 
adopt rules as necessary for the administration of its powers and 
duties, including certification of farmers markets as reflected in 
Texas Agriculture Code, Section 15.001(1). 
The code affected by the proposal is Texas Agriculture Code, 
Chapters 12 and 15. 
§17.70. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Applicant--A farmers market manager or other autho-
rized agent for a specified farmers market association. 

(2) Certified farmers markets--Farmers markets that have 
opted to be voluntarily certified by the department [Texas Department 
of Agriculture] pursuant to this subchapter. 

[(3) Commissioner--The commissioner of the Texas De-
partment of Agriculture.] 

(3) [(4)] Farmers market--An association operating one or 
more locations at which a group of two or more farmers offer produce 
for retail sale. 

§17.71. Issuance of Certificate. 
(a) The commissioner shall certify farmers markets in accor-

dance with this subchapter [and the Texas Agriculture Code, Chapter 
15]. Upon certification of a farmers market, the commissioner shall 
issue a farmers market certificate. Certified farmers markets agree to 
comply with local municipal, county and state health and safety regu-
lations, and general requirements of the department [Texas Department 
of Agriculture]. 

(b) An annual certification fee will be assessed to all markets 
with their application. The fee will be based on the number of weeks 
per year the market operates. The number of weeks is calculated on 
a seven-day (Sunday-Saturday) basis. For any single or multiple days 
of operation that fall within a week, the week shall count toward the 
number of weeks of operation. Fees will be as follows: 

(1) 1-26 weeks per year - $50, for markets that are not 
members of the department's GO TEXAN program, set out in Sub-
chapter C of this chapter (relating to GO TEXAN Certification [and 
Design] Mark), and $25 for markets that are members of the depart-
ment's GO TEXAN program; 

(2) 27-52 weeks per year - $100, for markets that are not 
members of the department's GO TEXAN program and $50 for markets 
that are current members of the department's GO TEXAN program. 

(c) Farmers markets who are not members of the department's 
GO TEXAN program, with multiple locations, will be assessed a certi-
fication fee of $25 per additional location over and above the fee asso-
ciated with the initial certified location. If a farmers market is a mem-
ber of the GO TEXAN program, the fee for each additional location is 
$12.50. The fee for each additional location is not dependent on the 
number of weeks of operation. 

§17.72. Application Process. 
(a) An applicant seeking voluntary certification must submit 

a completed [an] application [fee and a completed application] on a 
form approved by the department [Texas Department of Agriculture] 
to the state headquarters in Austin. Application forms may be obtained 
online at www.texasagriculture.gov. Once the application is received, 
reviewed and approved, an invoice will be emailed to the designated 
contact for payment online within 5 business days [from the state head-
quarters of the Texas Department of Agriculture]. 

(b) Within 15 [45] days of receipt of a completed application 
for certification, the commissioner or an authorized agent shall notify 
the applicant in writing of the approval or denial of his application. If 
approved, the department shall issue [mail] to the recipient the farmers 
market certificate, which shall expire on the following January [March] 
31. 

(c) Certifications must be renewed annually. The [Between 
January 1 and February 28 annually, the] department shall send [mail 
to] each certified farmers market a renewal form setting forth the re-
quirements for renewal. Within 30 days of receipt of the renewal form, 
the farmers market shall complete and return the form to the depart-
ment, together with all the items required by §17.73(2) of this chapter 
[title] (relating to Eligibility Requirements) to be filed with the depart-
ment on an annual basis. 

(d) Applications must be submitted for the calendar year pe-
riod. Fees shall not be prorated. 

§17.73. Eligibility Requirements. 
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A farmers market is eligible for certification if: 

(1) a completed farmers market application form is submit-
ted; 

(2) the applicant has filed annually with the department 
[Texas Department of Agriculture] at the state headquarters [office] 
in Austin, a copy of the farmers market association bylaws, a list of 
the members of the governing body, a list of the association members, 
identifying those members that are farmers selling their own produce, 
a description of the market location, and the seasons, days, and hours 
of operation; 

(3) at a minimum, 75 percent of all agricultural products 
sold through the farmers market are grown in Texas; 

(4) at least two or more of its members are farmers selling 
their own produce; and 

(5) all agricultural products sold at the market are of mer-
chantable quality. 

§17.74. Withdrawal of Certification. 

(a) A farmers market's certification may be withdrawn for fail-
ure to adhere to any of the requirements set out in §17.73 of this chapter 
[title] (relating to Eligibility Requirements), including failure of the 
farmers market association to enforce any of the mandatory bylaws 
provisions, or violation of any general rules and regulations of the 
department [Texas Department of Agriculture]. 

(b) Proceedings for the revocation of certification shall be con-
ducted in the manner provided for contested cases by the Administra-
tive Procedure Act, Texas Government Code, Chapter 2001, and Part 
1, Chapter 1, Subchapter A of this title (relating to General Rules of 
Practice [and Procedure]). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204663 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 16. TEXAS BOARD OF 
PHYSICAL THERAPY EXAMINERS 

CHAPTER 322. PRACTICE 
22 TAC §322.4 

The Texas Board of Physical Therapy Examiners proposes 
amending §322.4, Practicing in a Manner Detrimental to the 
Public Health and Welfare relating to detrimental practice ac-
tions. 
The amendment is proposed in order to add failing to respond 
to agency correspondence and failing to complete the require-

ments of an agreed order to the list of actions considered detri-
mental practice. 
Fiscal Note 

Ralph A. Harper, Executive Director of the Executive Council of 
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the amendment is in 
effect there would be no loss of revenue, and there would be no 
fiscal implication to units of local government as a result of en-
forcing or administering the rules. 
Public Benefits and Costs 

Mr. Harper has determined that for the first five-year period 
this amendment is in effect there will be public assurance that 
the board represses incompetent and careless behavior of its li-
censees. Additionally, there will be no cost to the public. 
Local Employment Economic Impact Statement 
The amendment is not anticipated to impact a local economy, so 
a local employment economic impact statement is not required. 
Small and Micro-Businesses and Rural Communities Impact 
Mr. Harper has determined that there will be no costs or adverse 
economic effects to small or micro-businesses or rural communi-
ties; therefore, an economic impact statement or regulatory flex-
ibility analysis is not required. 
Government Growth Impact Statement 
During the first five-year period this amendment is in effect, the 
impact on government growth is as follows: 
The proposed rule amendment will neither create nor eliminate 
a government program. 
(2) The proposed rule amendment will neither create new em-
ployee positions nor eliminate existing employee positions. 
(3) The proposed rule amendment will neither increase nor de-
crease future legislative appropriations to the agency. 
(4) The proposed rule amendment will neither require an in-
crease nor a decrease in fees paid to the agency. 
(5) The proposed rule amendment revises the language to an 
existing regulation by adding failing to respond to agency corre-
spondence and failing to complete the requirements of an agreed 
order to the list of actions considered detrimental practice. 
(6) The proposed rule amendment will neither repeal nor limit an 
existing regulation. 
(7) The proposed rule amendment will neither increase nor de-
crease the number of individuals subject to the rule's applicabil-
ity. 
(8) The proposed rule amendment will neither positively nor ad-
versely affect this state's economy. 
Takings Impact Assessment The proposed rule amendment will 
not impact private real property as defined by Tex. Gov't Code 
§2007.003, so a takings impact assessment under Tex. Gov't 
Code §2001.043 is not required. 
Requirement for Rule Increasing Costs to Regulated Persons 

Tex. Gov't Code §2001.0045, Requirement for Rule Increasing 
Costs to Regulated Persons, does not apply to this proposed rule 
because the amendments will not increase costs to regulated 
persons. 
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Public Comment 
Comments on the proposed amendments may be submitted to 
Karen Gordon, PT Coordinator, Texas Board of Physical Ther-
apy Examiners, 1801 Congress Ave, Suite 10.900, Austin, Texas 
78701; email: karen@ptot.texas.gov. Comments must be re-
ceived no later than 30 days from the date this proposed amend-
ment is published in the Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Occupation Code 
§453.102, which authorizes the board to adopt rules necessary 
to implement chapter 453. 
Cross-reference to Statute 

The proposed amendment implements provisions in §453.351, 
Occupations Code that pertains to grounds for denial of license 
or discipline of license holder. 
§322.4. Practicing in a Manner Detrimental to the Public Health and 
Welfare. 

(a) The board may deny a license to or discipline an appli-
cant/respondent who is found to be practicing in a manner detrimental 
to the public health and welfare. 

(b) Practicing in a manner detrimental to the public health and 
welfare may include, but is not limited to, the following: 

(1) - (5) (No change.) 

(6) failing to cooperate with the agency by not responding 
to agency correspondence addressed to the license holder's official ad-
dress within 90 days, by not furnishing papers or documents requested 
or by not responding to subpoenas issued by the agency; 

(7) failing to complete the requirements of an agreed order; 

(8) [(7)] interfering with an investigation or disciplinary 
proceeding by willful misrepresentation of facts before the agency 
or the board, or by the use of threats or harassment against any 
patient/client or witness to prevent them from providing evidence in a 
disciplinary proceeding or any other legal action; 

(9) [(8)] engaging in sexual contact with a patient/client as 
the result of the patient/client relationship; 

(10) [(9)] practicing or having practiced with an expired 
temporary or permanent license; 

(11) [(10)] failing to conform to the minimal standards of 
acceptable prevailing practice, regardless of whether or not actual in-
jury to any person was sustained, including, but not limited to: 

(A) failing to assess and evaluate a patient's/client's sta-
tus; 

(B) performing or attempting to perform techniques or 
procedures or both in which the physical therapist or physical therapist 
assistant is untrained by education or experience; 

(C) delegating physical therapy functions or responsi-
bilities to an individual lacking the ability or knowledge to perform the 
function or responsibility in question; or 

(D) causing, permitting, or allowing physical or emo-
tional injury or impairment of dignity or safety to the patient/client; 

(12) [(11)] intentionally or knowingly offering to pay or 
agreeing to accept any remuneration directly or indirectly, overtly or 
covertly, in cash or in kind, to or from any person, firm, association of 
persons, partnership, or corporation for receiving or soliciting patients 
or patronage, regardless of source of reimbursement, unless said busi-

ness arrangement or payments practice is acceptable under 42 United 
States Code §1320a-7b(b) or its regulations; 

(13) [(12)] advertising in a manner which is false, mislead-
ing, or deceptive; 

(14) [(13)] knowingly falsifying and/or forging a referring 
practitioner's referral for physical therapy; 

(15) [(14)] failing to notify the board of any conduct by an-
other licensee which reasonably appears to be a violation of the Practice 
Act and rules, or aids or causes another person, directly or indirectly, 
to violate the Practice Act or rules of the board; 

(16) [(15)] abandoning or neglecting a patient under cur-
rent care without making reasonable arrangements for the continuation 
of such care; 

(17) [(16)] failing to maintain the confidentiality of all ver-
bal, written, electronic, augmentative, and nonverbal communication, 
including compliance with HIPAA regulations; and 

(18) [(17)] violating the rules of the Physical Therapy Li-
censure Compact if holding a Compact privilege to practice in Texas. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 28, 
2022. 
TRD-202204690 
Ralph Harper 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 305-6900 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 91. CANCER 
SUBCHAPTER A. CANCER REGISTRY 
25 TAC §91.11, §91.12 

The Executive Commissioner of the Health and Human Ser-
vices Commission (HHSC), on behalf of the Department of State 
Health Services (DSHS), proposes amendments to §91.11, con-
cerning Requests for Statistical Cancer Data; and §91.12, con-
cerning Requests and Release of Confidential Cancer Data. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to amend the Texas Cancer Reg-
istry data request rules that will support compliance with federal 
requirements and allow greater flexibility for researchers. 45 
Code of Federal Regulations (CFR) 46.114 (updated in 2018) re-
quires research institutions to use a single Institutional Review 
Board (IRB) for federally supported research involving more than 
one institution. However, current §91.12 language requires re-
searchers to obtain approval from the DSHS IRB, regardless of 
whether the project involves multiple institutions, resulting in re-
searchers needing multiple IRB approvals for certain projects. 
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Most state cancer registries participate in the federal National 
Cancer Institute's Virtual Pooled Registry (VPR) IRB, a service 
which allows researchers to use a single IRB to request cancer 
registry data from multiple institutions. The proposed amend-
ment to §91.12 will allow DSHS to designate the VPR IRB as an 
approved alternative IRB for researchers to use when requesting 
Texas Cancer Registry data, thus allowing researchers to sub-
mit their study and obtain approval from either the VPR IRB or 
the DSHS IRB. Researchers whose studies do not meet the re-
quirements for submission to the VPR IRB would still be required 
to submit their study for review and approval through the DSHS 
IRB. 
The proposal will allow the state to remain eligible for federal 
grants and maintain compliance with Texas Health and Safety 
Code, Chapter 82 (Texas Cancer Incidence Reporting Act). 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §91.11 updates the DSHS Texas 
Cancer Registry email address and makes other clarifying, non-
substantive changes. 
The proposed amendment to §91.12 changes references from 
the "department's IRB" or "IRB" to the "department or its desig-
nated IRB." This change will allow DSHS to designate (through 
an IRB authorization contract) the VPR IRB as an acceptable al-
ternative to the DSHS IRB. The proposed amendment also up-
dates the DSHS Texas Cancer Registry email address. 
FISCAL NOTE 

Donna Sheppard, DSHS Chief Financial Officer, has determined 
that for each year of the first five years that the rules will be in 
effect, enforcing or administering the rules do not have foresee-
able implications relating to costs or revenues of state or local 
governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to DSHS; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Donna Sheppard has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities. The rules do not apply to small or mi-
cro-businesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and do not impose 
a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Manda Hall, M.D., Associate Commissioner of Community 
Health Improvement Division, has determined that for each year 
of the first five years the rules are in effect, the public benefit 
will be a more efficient process for researchers to access Texas 
Cancer Registry data to study cancer while continuing to protect 
confidentiality and the privacy of patients. Additionally, a more 
streamlined approach to the review and approval of cancer 
research may result in learning more quickly about this disease 
and possible treatments. 
Donna Sheppard has also determined that for the first five years 
the rules are in effect, there are no anticipated economic costs 
to persons who are required to comply with the proposed rules 
because the proposed amendments do not add to Texas Can-
cer Registry data request requirements. Instead, the proposed 
amendments allow for the use of a single IRB that will reduce 
the duplicative efforts currently required for researchers seeking 
data from multiple jurisdictions. 
TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R076" in the subject 
line. 
STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; and Texas 
Health and Safety Code, §82.006, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules considered neces-
sary to implement the Texas Cancer Incidence Reporting Act; 
and by Texas Health and Safety Code, §1001.075, which pro-
vides that the Executive Commissioner of HHSC shall adopt 
rules for the operation and provision of health and human ser-
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vices by DSHS and for the administration of Texas Health and 
Safety Code, Chapter 1001. 
The amendments implement Texas Government Code, Chapter 
531 and Texas Health and Safety Code, Chapters 82 and 1001. 
§91.11. Requests for Statistical Cancer Data. 

(a) Statistical cancer data previously analyzed are available 
upon written or oral request to the Texas Cancer Registry. All other 
requests for statistical cancer data shall be in writing and directed to: 
CancerData@dshs.texas.gov or Texas Cancer Registry, Mail Code 
1928, Department of State Health Services, P.O. Box 149347, Austin, 
Texas 78714-9347 [or CancerData@dshs.state.tx.us]. 

(b) To ensure that the proper data are provided, the request 
shall include[, but not be limited to,] the following information: 

(1) name, address, and telephone number of the person re-
questing the information; 

(2) type of data needed and for what years (e.g., [e.g.] lung 
cancer incidence rates, Brewster County, 1998 - 2002); and 

(3) name and address of persons [person(s)] to whom data 
and billings are to be submitted (if applicable). 

§91.12. Requests and Release of Confidential Cancer Data. 

(a) Data requests for research. 

(1) Requests for confidential cancer data shall be in writ-
ing and directed to: CancerData@dshs.texas.gov or Texas Cancer Reg-
istry, Mail Code 1928, Department of State Health Services, P.O. Box 
149347, Austin, Texas 78714-9347 [or CancerData@dshs.state.tx.us]. 

(2) Written requests for confidential cancer data shall 
meet the submission requirements of the department or its designated 
[department's] Institutional Review Board (IRB) before release. 

(3) The Texas Cancer Registry may release confidential 
cancer data to state, federal, local, and other public agencies and 
organizations if approved by the department or its designated IRB. 

(4) The Texas Cancer Registry may release confidential 
cancer data to private agencies, organizations, and associations if 
approved by the department or its designated IRB. 

(5) The Texas Cancer Registry may release confidential 
cancer data to any other individual or entities for reasons deemed 
necessary by the department to carry out the intent of the Act if 
approved by the department or its designated IRB. 

(b) Data requests for non-research purposes. 

(1) The Texas Cancer Registry may provide reports con-
taining confidential cancer data back to the respective reporting entity 
from records previously submitted to the Texas Cancer Registry from 
each respective reporting entity for the purposes of case management 
and administrative studies. These reports will not be released to any 
other entity. 

(2) The Texas Cancer Registry may release confiden-
tial cancer data to other areas of the department, provided that the 
disclosure is required or authorized by law. All communications of 
this nature shall be clearly labeled "Confidential" and will follow 
established departmental internal protocols and procedures. 

(3) The Texas Cancer Registry may release confidential 
cancer data to state, federal, local, and other public agencies and 
organizations in accordance with subsection (a) of this section. 

(4) The Texas Cancer Registry may release confidential 
cancer data to any other individual or entities for reasons deemed 

necessary to carry out the intent of the Act and in accordance with 
subsection (a) of this section. 

(5) An individual who submits a valid authorization for re-
lease of an individual cancer record shall have access to review or ob-
tain copies of the information described in the authorization for release. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204654 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 776-3633 

♦ ♦ ♦ 

CHAPTER 101. TOBACCO 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), proposes amendments to Texas 
Administrative Code §101.1, concerning Purpose; §101.2, con-
cerning Definitions; §101.3, concerning General Requirements 
for Annual Reports by Manufacturers; §101.4, concerning In-
gredient Reporting Requirements; §101.7, concerning Security 
of Report Information, and §101.10, concerning Public Informa-
tion; and the repeal of §101.5, concerning Cigarette Nicotine 
Yield Rating Reporting Requirements; and §101.6, concerning 
Tobacco Products--Excluding Cigars, Nicotine Reporting Re-
quirements. 
BACKGROUND AND PURPOSE 

The purpose of the proposed repeal of §101.5 and §101.6 is 
necessary to implement Senate Bill (S.B.) 970, 87th Legislature, 
Regular Session, 2021. S.B. 970 repealed Texas Health and 
Safety Code §161.353 that removed the requirement for tobacco 
manufacturers to report nicotine yield ratings to DSHS. The pro-
posed amendments to §§101.2, 101.3, and 101.7 remove def-
initions and requirements no longer needed after the repeal of 
Texas Health and Safety Code §161.353. 
DSHS is also amending §§101.1 - 101.4, 101.7, and 101.10 to 
update the process requiring tobacco manufacturers to submit 
annual tobacco ingredient reports (annual reports) to DSHS on 
an annual basis. Needed updates were identified through a rule 
review process conducted in accordance with Texas Govern-
ment Code §2001.039. The proposed amendments modernize 
and simplify the process for receiving and storing annual reports. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §101.1 corrects the reference to 
Subchapter P in Texas Health and Safety Code, Chapter 161. 
The proposed amendment to §101.2 removes the definitions of 
"chewing or snuff tobacco nicotine yield rating" and "cigarette 
nicotine yield rating," as no longer applicable to this chapter. 
Other definitions in this section are updated to bring in line with 
current statutory definitions. 
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The proposed amendment to §101.3 removes requirements con-
cerning the nicotine yield rating of cigarette or tobacco products 
that are no longer applicable due to the repeal of Texas Health 
and Safety Code §161.353. Additional changes include updat-
ing DSHS contact information and allowing annual reports to be 
submitted via email. 
The proposed amendment to §101.4 removes the tobacco ingre-
dient reporting form in the section and updates and locates the 
form on the DSHS website. 
The proposed amendment to §101.7 removes requirements that 
are no longer applicable due to the repeal of Texas Health and 
Safety Code §161.353. The proposed amendment allows the 
tobacco program manager to apply DSHS record retention policy 
when storing annual reports. 
The proposed amendment to §101.10 aligns the rule language 
with statutory language and simplifies the text. 
The proposed repeal of §101.5 and §101.6 deletes the rules, as 
they are no longer necessary due to the repeal of Texas Health 
and Safety Code §161.353. 
FISCAL NOTE 

Donna Sheppard, DSHS Chief Financial Officer, has determined 
that for each year of the first five years that the rules will be in 
effect, enforcing or administering the rules does not have fore-
seeable implications relating to costs or revenues of state or local 
governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to DSHS; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will repeal existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Donna Sheppard has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities. 
The rules only apply to tobacco manufacturers. Those manu-
facturers do not meet the definitions for small business or mi-
cro-business. The rules do not impact the way in which tobacco 
manufacturers can operate, so there should be no impact to ru-
ral communities where manufacturers may have employees or 
otherwise do business. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons and are necessary to implement legislation that does not 
specifically state that §2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Dr. Manda Hall, Associate Commissioner of DSHS Community 
Health Improvement Division, has determined for each year of 
the first five years the rules are in effect, the public may ben-
efit from the elimination of certain reporting requirements, per 
statutory change, and have a more efficient process for those 
reporting requirements that remain in effect. 
Donna Sheppard has also determined that for the first five years 
the rules are in effect, there are no anticipated economic costs 
to persons who are required to comply with the proposed rules 
because the rules do not create new reporting requirements for 
manufacturers. 
TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rachel 
Wiseman, Texas Department of State Health Services, Chronic 
Disease Unit Director, P.O. Box 149347, Mail Code 1965, Austin, 
Texas 78714; 1100 West 49th Street, Mail Code 1965, Austin, 
Texas 78756; or by email to tobacco.free@dshs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R071" in the subject 
line. 

25 TAC §§101.1 - 101.4, 101.7, 101.10 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Health and Safety 
Code §161.352, which requires tobacco manufacturers to sub-
mit tobacco ingredient lists to DSHS on an annual basis. The 
amendments and repeals are also authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and efficient enforcement of Texas Health and Safety Code 
§1001.075, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by DSHS and for the administration of Texas 
Health and Safety Code, Chapter 1001. 
The proposed amendments will implement Texas Government 
Code, Chapter 531 and Texas Health and Safety Code, Chapters 
161 and 1001. 
§101.1. Purpose. 
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The purpose of these rules is to implement Texas Health and Safety 
Code, Chapter 161, Subchapter P [Subchapter N], "Disclosure of In-
gredients in Cigarettes and Tobacco Products." 

§101.2. Definitions. 
The following words and terms when used in this chapter shall have 
the following meanings unless the context clearly indicates otherwise. 

(1) Annual report--A tobacco manufacturer's annual report 
to the department, which provides the ingredient information [and nico-
tine yield ratings]. 

[(2) Chewing or snuff tobacco nicotine yield rating--A 
composite of information intended to show the range of nicotine that 
each chewing or snuff tobacco product can be expected to provide the 
average consumer, based on the amount of nicotine in the brand, the 
pH of the tobacco, and the amount of unionized (free) nicotine in the 
product.] 

(2) [(3)] Cigar--A roll, for smoking, of fermented tobacco 
that is wrapped in tobacco and from which the main stream of smoke 
produces an alkaline reaction to litmus paper [A tobacco product with 
the definition assigned by the Bureau of Alcohol Tobacco and Firearms 
in the Code of Federal Regulations, Title 27, §270.11]. 

(3) [(4)] Cigarette--A roll for smoking, made of tobacco or 
tobacco mixed with another ingredient and wrapped or covered with a 
material other than tobacco and that is not a cigar. 

[(5) Cigarette nicotine yield rating--A composite of infor-
mation to show the range of nicotine that each cigarette brand can be 
expected to deliver to the average consumer based on the expected 
range of nicotine delivery under average smoking conditions based on 
machine testing parameters that reflect actual smoking behavior as ac-
curately as possible, and the potential for increased nicotine delivery 
or increase rate of nicotine delivery based on cigarette design features 
such as filter ventilation and pH.] 

(4) [(6)] Department--The Texas Department of State 
Health Services. 

(5) [(7)] Ingredient--Any ingredient, substance, chemical, 
or compound other than tobacco, water, or reconstituted tobacco sheet 
made wholly from tobacco, which is present in the product, including 
[but not limited to,] flavorants, processing aides, casing sauces, con-
taminants, combustion modifiers, and packing materials, to the full ex-
tent the manufacturer is aware of the presence of any such ingredient. 

(6) [(8)] Manufacturer--A person who manufactures, fab-
ricates, or assembles, or causes or arranges for the manufacture, fab-
rication, or assembly of cigarettes or tobacco products for sale or dis-
tribution [produces tobacco products and sells tobacco products to a 
distributor]. 

(7) [(9)] Risks to public health--The possibility or actuality 
of adverse health effects associated with tobacco use, including [but not 
limited to] nicotine addiction and adverse health effects associated with 
exposure to environmental tobacco smoke. 

(8) Tobacco product--

(A) A cigar; 

(B) smoking tobacco, including granulated, plug-cut, 
crimp-cut, ready-rubbed, and any form of tobacco suitable for smoking 
in a pipe or as a cigarette; 

(C) chewing tobacco, including Cavendish, twist, plug, 
scrap, and any kind of tobacco suitable for chewing; 

(D) snuff or other preparations of pulverized tobacco; 
or 

(E) an article or product that is made of tobacco or a 
tobacco substitute and that is not a cigarette or an e-cigarette as defined 
by Texas Health and Safety Code §161.081. 

[(10) Smoking tobacco, including granulated, plug-cut, 
crimp-cut, ready rubbed, and any form of tobacco suitable for smoking 
in a pipe or as a cigarette; chewing tobacco, including cavendish, twist, 
plug, scrap, and any kind of tobacco suitable for chewing; snuff or 
other preparations of pulverized tobacco; or an article or product that 
is made of tobacco or a tobacco substitute and that is not a cigarette.] 

§101.3. General Requirements for Annual Reports by Manufacturers. 
(a) Before [On or before] December 1 of each year, [1999,] the 

manufacturer of any cigarettes or tobacco product [, excluding cigars,] 
distributed in the State of Texas shall report to the department, in ac-
cordance with Texas Health and Safety Code, §161.352 [these regula-
tions], the ingredients [and nicotine yield rating] of any such cigarette 
or tobacco product[, excluding cigars]. [Subsequent reports shall be 
due on or before December 1, 2000, and every December 1 there-
after. Manufacturers of cigars shall report on the above dates in ac-
cordance with §101.4 of this title (relating to Ingredient Reporting Re-
quirements).] The annual report shall [should] be sent to: Tobacco Pre-
vention and Control Program, Texas Department of State Health Ser-
vices, P.O. Box 149347, MC 1965, Austin, Texas 78714; or Tobacco 
Prevention and Control Program, Texas Department of State Health 
Services, 1100 West 49th Street, MC 1965, Austin, Texas 78756; or via 
email to tobacco.free@dshs.texas.gov [Bureau Chief, Bureau of Dis-
ease and Injury Prevention, Texas Department of Health, 1100 West 
49th Street, Austin, Texas, 78756]. 

(b) Nothing in this section shall prohibit a manufacturer or dis-
tributor of cigarettes or tobacco products from selling such products to 
an in-state merchant for sale or distribution outside the state. 

§101.4. Ingredient Reporting Requirements. 
In each annual report, a manufacturer shall provide the following for 
each brand, sub-brand, and generic unbranded cigarette or tobacco 
product, including cigars, distributed in the State of Texas. 

(1) A list of all ingredients in the cigarette or tobacco prod-
uct listed in descending order according to weight, measure, or numer-
ical count, other than tobacco, water, or a reconstituted tobacco sheet 
made wholly from tobacco. Each ingredient shall be reported by its 
chemical name and chemical abstract service registry number, if avail-
able, on the [following] ingredient reporting form located on the de-
partment website: https://www.dshs.texas.gov/tobacco/contactus/. 
[Figure: 25 TAC §101.4(1)] 

(2) The name, job title, address, and telephone number of 
the individual designated by the manufacturer as the department's con-
tact person concerning Texas Health and Safety Code, Chapter 161, 
Subchapter P, and this chapter [these regulations] and person responsi-
ble for the accuracy of the annual report submitted. 

§101.7. Security of Report Information. 
(a) The department tobacco program manager (manager) is re-

sponsible [shall designate in writing an individual having the respon-
sibility] for the control of ingredient information. [as the Informa-
tion Control Officer. The Information Control Officer shall be the de-
partment's Bureau Chief, Bureau of Disease and Injury Prevention, or 
his/her designee. The Information Control Officer shall be responsible 
for maintaining and verifying the operation of an effective information 
control system and assuring adherence to the information protection re-
quirements contained in this section.] The manager [department] shall 
[also] designate in writing an individual to assume the responsibilities 
for control of ingredient information in case of the absence or [of] un-
availability of the manager [Information Control Officer]. 
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[(b) Each manufacturer providing ingredient information pur-
suant to Health and Safety Code, Chapter 161, Subchapter N, relat-
ing to Disclosure of Ingredients in Cigarettes and Tobacco Products 
(hereinafter "ingredient information"), shall have the option of provid-
ing such information in electronic form. Electronic form shall include, 
without limitation, providing access to the ingredient information on a 
computer system established and maintained by the manufacturer and 
accessible by the department as provided in these rules.] 

(b) [(c)] The manager [Information Control Officer shall cause 
to be prepared, and] shall [personally] approve[,] a list of department 
employees [individuals] with demonstrated need to have access to the 
space or drive [room] where the ingredient information contained in 
annual reports submitted pursuant to Texas Health and Safety Code, 
Chapter 161, Subchapter P [Subchapter N], is retained [who have sat-
isfied the requirements of this subsection] (hereinafter "authorized indi-
viduals"). [The Information Control Officer is responsible for keeping 
the list current, adding individuals, and immediately deleting any indi-
vidual who no longer has a need to have access to the information, or 
who no longer satisfies the criteria for access.] 

[(1) No individual is authorized to have access to reported 
ingredient information unless that individual has executed and pro-
vided to the Information Control Officer a Confidentiality Agreement 
emphasizing the law and the individual's obligations to keep sensitive 
information confidential.] 

[(2) Individuals authorized to have access to reported in-
gredient information who are not full-time employees or contractors 
of the department must have satisfactorily undergone a thorough back-
ground check (including credit, criminal record, and civil litigation) by 
a qualified organization selected by the Information Control Officer, 
the results of which have been provided to and approved by the Infor-
mation Control Officer.] 

[(3) No authorized individual shall have access to reported 
ingredient information at any time or in any manner unless another 
authorized individual is present during the entire period of access.] 

[(4) The Information Control Officer shall personally ap-
prove, in advance, all entries into any area in which report ingredi-
ent information is accessible or potentially accessible for purposes of 
cleaning, maintenance, computer maintenance, refurbishing, repair of 
such area, or similar activities, and shall maintain a list of all such en-
tries, including time of entry and exit and identification of any individ-
ual present in such area who is not an authorized individual including 
the signature of each such person. An authorized individual shall be 
present during the entire period of any such entry, and shall be respon-
sible for ensuring that no reported ingredient information is visible, and 
that any such unauthorized individual is properly identified and legiti-
mately performing such activities.] 

(c) [(d)] Authorized individuals shall not copy or reproduce by 
any means brand-specific reported ingredient information contained in 
an annual report. [No copies of any brand-specific reported ingredient 
information shall be made by any means, including, without limita-
tion, by photocopier, by camera, or electronically, typing on a type-
writer, word processor or computer, scanning, or using a dictaphone or 
a telephone except by pen and paper, nor shall any reported ingredi-
ent information be otherwise or further transmitted or communicated 
by any means. With the exception of a computer terminal for the re-
ceipt or review of reported ingredient information supplied electroni-
cally, no such device, other than pen and paper, shall be permitted in 
any area in which reported ingredient information is accessible or po-
tentially accessible, nor shall packages and briefcases be brought into 
any such area, and the Information Control Officer shall take all steps 
necessary to ensure that these requirements have been met and that no 

reported brand-specific ingredient information has been removed from 
such area, or transmitted or communicated.] Authorized individuals 
shall take all precautions necessary to ensure that no unauthorized per-
son overhears or otherwise intentionally or inadvertently receives such 
information. 

(d) Annual reports shall be retained according to the appropri-
ate department record retention schedule. At the end of the retention 
period, annual reports shall be destroyed. 

(e) Storage Space [Room]. 

(1) Information identified by the manufacturer as confiden-
tial ingredient information in an annual [a] report pursuant to Texas 
Health and Safety Code, Chapter 161, Subchapter P [Subchapter N], 
that is submitted in hard paper copy [or in electronic form] shall be se-
cured and maintained in a secure storage space [room]. 

(2) Information identified by the manufacturer as confiden-
tial ingredient information in an annual report pursuant to Texas Health 
and Safety Code, Chapter 161, Subchapter P, that is submitted in elec-
tronic format (via email) shall be secured and maintained in a secure 
drive. [Computer workstation(s) to be used to access information in re-
ports submitted electronically in accordance with the procedures pro-
vided in these rules shall also be kept in a secure storage room.] 

(3) The storage space [room] shall be secured at all times 
and only authorized individuals will have access to the storage space 
[located in an interior space that does not share a perimeter wall with 
an adjacent space occupied by a person or organization other than the 
department]. 

[(4) The storage room walls shall be of substantial con-
struction, and the walls shall not contain any windows or any mechan-
ical openings larger than 90 square inches.] 

[(5) There shall be only one door in the storage room, with 
a double cylinder deadbolt lock. The door shall be kept locked at all 
times when the room is not in use.] 

[(A) There shall be no more than two keys to the door 
lock, which shall be kept in a locked key container under the direct 
control of the Information Control Officer and shall not be removed 
from the premises.] 

[(B) The Information Control Officer shall insure that 
all keys issued shall be logged out and logged in and the log shall in-
dicate the date, time and the person whom the key was issued and the 
date and time the key was returned.] 

[(C) The keys shall be issued to only those persons who 
are authorized to be in the storage room, as determined by the Informa-
tion Control Officer in accordance with subsection (c) of this section.] 

[(f) Computer Security.] 

[(1) The computer used for purposes of accessing ingredi-
ent information reported electronically pursuant to Health and Safety 
Code, Chapter 161, Subchapter N, not be used for any other purpose. 
The computer screen shall be aligned in such a manner that it is not 
viewable from the outside of the secure storage room when the door is 
open. The computer shall be turned off when not in use.] 

[(2) The computer shall have a CD-ROM drive, and shall 
be connected to the internet and to a dedicated telephone line, which 
connections the department shall be responsible for maintaining. The 
computer shall not have a printer or other peripherals (other than a 
fingerprint reader), including removable magnetic or optical storage 
devices attached to it.] 
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[(3) An entity that reports ingredient information electron-
ically under Chapter 161, Subchapter N of the Health and Safety Code 
shall provide the department with a CD-ROM containing electronic 
encryption software to enable an authorized user at the department to 
obtain access to the reported information on the department's computer. 
This information must be in the form of a searchable data base, with 
fields for brand name, ingredient, and year. The Information Control 
Officer shall be responsible for maintaining the CD-ROM in a locked 
container under the direct control of the Information Control Officer, 
and shall ensure that it shall not be provided to any person who is not 
an authorized individual pursuant to subsection (c) of this section.] 

[(4) Access to ingredient information shall be initiated by 
an authorized individual at the department during business hours by in-
serting the CD-ROM provided by the reporting entity into the depart-
ment's designated computer and establishing a connection to a com-
puter system linked to the reporting entity. The reporting entity shall 
be responsible for:] 

[(A) determining a means of connection to the depart-
ment, whether by private network, Internet connection or otherwise; 
and] 

[(B) providing on the CD-ROM given to the department 
the protocol for making the connection.] 

[(5) After the connection has been made, the identity of the 
authorized users at the department who will be present when the infor-
mation is displayed shall be authenticated by means of a fingerprint 
reader attached to the computer. The Information Control Officer shall 
ensure that each authorized individual completes the necessary proce-
dures to obtain access.] 

[(6) After the identity of the users at the department has 
been properly authenticated, access to the data files of the reporting en-
tity containing the ingredient information reported pursuant to Health 
and Safety Code, Chapter 161, Subchapter N, will be provided.] 

[(7) A session of reviewing data files shall terminate when 
either an authorized individual logs off in accordance with the protocol 
on the CD-ROM, or following a predetermined time period with no 
user activity.] 

§101.10. Public Information. 
(a) Information [Except as provided in subsections (b)-(d) of 

this section, information] included in an annual [a] report filed under 
this chapter is public information and is not confidential unless it is 
determined [determinded] to be confidential under Texas Health and 
Safety Code §161.354 [this section]. 

[(b) The department may not disclose information under sub-
section (a) of this section until the department has obtained the advice 
of the attorney general under this section with respect to the particular 
information disclosed. If the attorney general determines that the dis-
closure of particular information would constitute an unconstitutional 
taking of property, the information is confidential and the department 
shall exclude that information from disclosure.] 

[(c) Information included in a report filed under this subchap-
ter is confidential if the department determines that there is no reason-
able scientific basis for concluding that the availability of the informa-
tion could reduce risks to public health.] 

[(d) Information included in a report filed under this subchap-
ter is confidential under Government Code, Chapter 552, if the infor-
mation would be excepted from public disclosure as a trade secret under 
state or federal law.] 

(b) [(e)] Before releasing any information, the department 
shall: 

(1) submit the information to the attorney general with 
a request that the attorney general [he/she] make the determinations 
called for under Texas Health and Safety Code §161.354(b) and (d) 
[subsections (b) and (d) of this section], and Texas Government Code 
§552.110; 

(2) submit the information to the attorney general in accor-
dance with procedures set out in the Texas Government Code, Chap-
ter 552, and the attorney general's Public Information Act Handbook 
[Open Records Handbook]; 

(3) contemporaneous with each submission under this sub-
section, notify the person who submitted the information[,] so that per-
son [they] may exercise his or her [their] rights under Texas Govern-
ment Code §552.305; and 

(4) following an opinion from the attorney general under 
this subsection, which would allow release of any information, the sub-
mitter of the information shall be immediately notified, and the depart-
ment shall delay release for 30 days to allow: 

(A) the department to make the determination called for 
in Texas Health and Safety Code, §161.354(c) [subsection (c) of this 
section]; and 

(B) the submitter of the information opportunity to ob-
tain judicial review of the attorney general's opinion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204655 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 776-2031 

♦ ♦ ♦ 
25 TAC §101.5, §101.6 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code 
§161.352, which requires tobacco manufacturers to submit to-
bacco ingredient lists to DSHS on an annual basis. The amend-
ments and repeals are also authorized by Texas Government 
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of services by the health and human services agencies, and effi-
cient enforcement of Texas Health and Safety Code §1001.075, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of health and human 
services by DSHS and for the administration of Texas Health and 
Safety Code, Chapter 1001. 
The proposed repeals will implement Texas Government Code, 
Chapter 531 and Texas Health and Safety Code, Chapters 161 
and 1001. 
§101.5. Cigarette Nicotine Yield Rating Reporting Requirements. 

§101.6. Tobacco Products--Excluding Cigars, Nicotine Reporting 
Requirements. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204656 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 776-2031 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 307. BEHAVIORAL HEALTH 
PROGRAMS 
SUBCHAPTER E. CHILDREN’S MENTAL 
HEALTH--RESIDENTIAL TREATMENT 
CENTER PROJECT 
26 TAC §§307.201, 307.203, 307.205, 307.207, 307.209,
307.211, 307.213, 307.215, 307.217, 307.219, 307.221, 
307.223 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes Chapter 307, Subchap-
ter E, Children's Mental Health--Residential Treatment Center 
Project. 
The new subchapter is comprised of §307.201, concerning Pur-
pose; §307.203, concerning Application; §307.205, concerning 
Definitions; §307.207, concerning Eligibility Criteria to Partici-
pate in the RTC Project; §307.209, concerning Referral Process; 
§307.211, concerning Interest List Management; §307.213, con-
cerning Assessing Eligibility; §307.215, concerning Notification 
and Appeal Process; §307.217, concerning Application Packet; 
§307.219, concerning Local Mental Health Authority and Local 
Behavioral Health Authority Requirements; §307.221, concern-
ing Residential Treatment Center Contractor Requirements; and 
§307.223, concerning Discharge Plan. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement the relinquishment 
avoidance program, in accordance with Texas Family Code 
§262.351 and §262.353, which provides beds in residential 
treatment center (RTC) facilities to prevent the relinquishment of 
parental conservatorship to the Texas Department of Family and 
Protective Services (DFPS) solely to obtain mental health ser-
vices for a child with a serious emotional disturbance. The new 
rules govern the use of relinquishment prevention beds through 
the RTC Project and the provision of RTC Project services 
necessary to address the interrelated roles and responsibilities 
of HHSC, DFPS, local mental health authorities (LMHAs), local 
behavioral health authorities (LBHAs), and contracted RTCs. 
SECTION-BY-SECTION SUMMARY 

Proposed new §307.201 describes the purpose of the subchap-
ter. 
Proposed new §307.203 establishes rule applicability to residen-
tial treatment center providers that contract with HHSC to provide 
RTC Project services; LMHAs and LBHAs that have RTC Project 
administrative responsibilities; and a child and their legally au-
thorized representative who is an applicant or recipient of ser-
vices under the RTC Project. 
Proposed new §307.205 provides definitions for terminology 
used in the subchapter. 
Proposed new §307.207 establishes eligibility criteria for a child 
to participate in the RTC Project. 
Proposed new §307.209 describes the RTC Project referral 
process. 
Proposed new §307.211 describes management of the RTC 
Project interest list. 
Proposed new §307.213 describes assessing a child's eligibility 
for the RTC Project. 
Proposed new §307.215 describes the notification and appeal 
process if the child's name is removed from the interest list or 
the child is determined ineligible for RTC Project services. 
Proposed new §307.217 describes the process for an application 
packet submittal. 
Proposed new §307.219 describes LMHA and LBHA require-
ments. 
Proposed new §307.221 describes RTC contractor require-
ments. 
Proposed new §307.223 describes discharge plan requirements. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 
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Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons. 
PUBLIC BENEFIT AND COSTS 

Sonja Gaines, Deputy Executive Commissioner for Intellectual 
and Developmental Disability (IDD) and Behavioral Health Ser-
vices, has determined that for each year of the first five years the 
rule is in effect, the public benefit will be improved availability of 
RTC services for a child with a severe emotional disturbance 
without a parent relinquishing conservatorship to DFPS solely to 
access those services. There is no anticipated cost for compli-
ance with any of the other proposed requirements, which largely 
implement current policy and enhance compliance with current 
requirements. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because 
providers who are required to comply with the rule are unlikely 
to incur any economic costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 21R061" in the subject 
line. 
STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Family Code §262.353(c) which requires HHSC and DFPS to 
jointly adopt comprehensive guidance for providers and families 
that describes how to access services under the relinquishment 
avoidance program. 

The new sections affect Texas Government Code §531.0055 
and Texas Family Code §262.353. 
§307.201. Purpose. 
The purpose of this subchapter is to implement the relinquishment 
avoidance program in accordance with Texas Family Code Chapter 
262, Subchapter E, which provides beds in residential treatment center 
operations to prevent the relinquishment of parental conservatorship 
to the Texas Department of Family and Protective Services solely to 
obtain mental health services for a child with a serious emotional dis-
turbance. For this subchapter, the relinquishment avoidance program 
is called the Residential Treatment Center (RTC) Project. 

§307.203. Application. 
This subchapter applies to: 

(1) residential treatment center (RTC) providers that con-
tract with the Texas Health and Human Services Commission to pro-
vide RTC Project services; 

(2) local mental health authorities and local behavioral 
health authorities, with RTC Project administrative responsibilities; 
and 

(3) a child, and their legally authorized representative, 
who: 

(A) meet eligibility criteria as provided in §307.207 of 
this subchapter (relating to Eligibility Criteria to Participate in the RTC 
Project); and 

(B) are applicants or recipients of services from the 
RTC Project. 

§307.205. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings: 

(1) Business day--Any day except a Saturday, Sunday, or 
legal holiday listed in Texas Government Code §662.021. 

(2) Case manager--An employee of the local mental health 
authority (LMHA) or local behavioral health authority (LBHA) who 
provides mental health case management services. 

(3) Child--A person under 18 years of age as defined un-
der Texas Human Resources Code §42.002 and not emancipated under 
state law. 

(4) DFPS--The Texas Department of Family and Protective 
Services. 

(5) Eligibility assessment--The process an LMHA or an 
LBHA uses to gather information from a child and the child's legally 
authorized representative to determine if the child meets eligibility cri-
teria for receiving services through the Residential Treatment Center 
(RTC) Project. 

(6) HHSC--The Texas Health and Human Services Com-
mission, or its designee. 

(7) LAR--Legally authorized representative. A person au-
thorized by law to act on behalf of a child regarding a matter described 
in this subchapter, and may include a parent, legal guardian, or manag-
ing conservator of a child. 

(8) LBHA--Local behavioral health authority. An entity 
designated as the local behavioral health authority by HHSC in accor-
dance with Texas Health and Safety Code §533.0356. 

(9) LMHA--Local mental health authority. An entity des-
ignated as the local mental health authority by HHSC in accordance 
with Texas Health and Safety Code §533.035(a). 
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(10) LPHA--Licensed practitioner of the healing arts. A 
person who is: 

(A) a physician; 

(B) a physician assistant; 

(C) an advanced practice registered nurse; 

(D) a licensed psychologist; 

(E) a licensed professional counselor; 

(F) a licensed clinical social worker; or 

(G) a licensed marriage and family therapist. 

(11) Ombudsman--The Ombudsman for Behavioral Health 
Access to Care established by Texas Government Code §531.02251 
serves as a neutral party to help individuals, including individuals who 
are uninsured or have public or private health benefit coverage, and be-
havioral health care providers navigate and resolve issues related to the 
individual's access to behavioral health care, including care for mental 
health conditions and substance use disorders. 

(12) RTC--Residential treatment center. A general residen-
tial operation regulated under Texas Human Resources Code Chapter 
42 and Chapter 748 of this title (relating to Minimum Standards for 
General Residential Operations) for 13 or more children that exclu-
sively provides treatment services for children with emotional disor-
ders. 

(13) RTC Project--The HHSC relinquishment avoidance 
program that provides residential mental health services to a child 
with a serious emotional disturbance without the child entering the 
managing conservatorship of DFPS, in accordance with Texas Family 
Code Chapter 262, Subchapter E. 

(14) RTC project team--The HHSC team that provides 
oversight of the RTC Project. 

(15) RTC contractor--A residential treatment center that 
contracts with HHSC to provide services under this subchapter. 

(16) SED--Serious emotional disturbance. A mental, be-
havioral, or emotional disorder of sufficient duration to result in func-
tional impairment that substantially interferes with or limits a person's 
role or ability to function in family, school, or community activities in 
accordance with Government Code §531.251. 

(17) Service planning team--A team that must develop, re-
view, and revise the service plan and discharge plan. The team must 
consist of: 

(A) an RTC contractor; 

(B) in addition to the requirements outlined in Chapter 
748, Subchapter I of this title (relating to Admission, Service Planning, 
and Discharge), the service planning team includes: 

(i) the child; 

(ii) the child's LAR; 

(iii) a representative from the LMHA or LBHA as-
signed to work with the child and family; and 

(iv) the child's individual and family therapist; and 

(C) other participants on the service planning team may 
include other individuals as requested by the child, the child's LAR, the 
LMHA or LBHA, or the RTC and agreed upon by the child's LAR. 

§307.207. Eligibility Criteria to Participate in the RTC Project. 

(a) The child must: 

(1) be a resident of the State of Texas; 

(2) be younger than 18 years of age; 

(3) have an SED; 

(4) require residential treatment services, as outlined in 
§307.213 of this subchapter (relating to Assessing Eligibility); and 

(5) not be in DFPS managing conservatorship by written 
court order issued under Texas Family Code, Title 5. 

(b) The child's LAR must: 

(1) be at risk of relinquishing parental conservatorship of 
the child if there are no community-based mental health or financial re-
sources available to adequately protect the safety and well-being of the 
child or others, including household members, because of the child's 
SED; and 

(2) attest to the appropriate referral source as described in 
§307.209(a) of this subchapter (relating to Referral Process) that the 
family is at risk of relinquishing the child for the sole purpose of ac-
cessing mental health services. 

(c) The RTC Project limits the number of children for partici-
pation in the RTC Project based on funding and placement availability. 

§307.209. Referral Process. 

(a) A referral may occur in one of two ways: 

(1) An LAR interested in the RTC Project requests a re-
ferral for treatment services through the child's designated LMHA or 
LBHA which then submits a referral to the RTC Project team; or 

(2) DFPS may submit a referral to the RTC Project team 
when DFPS receives an intake for which a referral may be appropriate. 

(b) Upon receipt of a referral from the RTC Project, the LMHA 
or LBHA schedules the child's eligibility assessment with the child's 
LAR. 

(c) The LMHA or LBHA must notify the child's LAR of the 
child's eligibility assessment results within two business days after el-
igibility is determined and send a complete application packet within 
two business days after its completion to the RTC Project team as out-
lined in §307.217 of this subchapter (relating to Application Packet). 

(d) If the child is eligible for RTC Project services, the RTC 
Project team places the child on the RTC Project interest list. 

(e) If the child's eligibility for the RTC Project is not approved 
at the time of the referral, the RTC Project notifies the LMHA or LBHA 
within seven business days. The LMHA or LBHA notifies the child's 
LAR, in writing, within seven business days. The child's LAR may 
request a review of this decision as outlined in §307.215 of this sub-
chapter (relating to Notification and Appeal Process). 

§307.211. Interest List Management. 

(a) The child remains on the RTC Project interest list until the 
child is admitted to an RTC or removed from the interest list pursuant 
to §307.211(b) of this section. 

(b) The RTC Project team removes a child's name from the 
interest list if: 

(1) the RTC Project team determines the child is ineligible 
in accordance with §307.207 of this subchapter (relating to Eligibility 
Criteria to Participate in the RTC Project); 

(2) the child's LAR submits the request to remove the 
child's name from the RTC Project interest list verbally or in writing; 
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(3) the child's LAR declines RTC Project services verbally 
or in writing; 

(4) the child's LAR declines LMHA or LBHA services ver-
bally or in writing; 

(5) the child is placed in DFPS managing conservatorship 
by written court order issued under Texas Family Code, Title 5; 

(6) the child is no longer a resident of Texas; 

(7) the child is committed to the Texas Juvenile Justice De-
partment or the Texas Department of Criminal Justice; 

(8) the child is deceased; 

(9) The child has been on the interest list for over 30 cal-
endar days as described in subsection (c) of this section; 

(10) the LMHA, LBHA, or RTC Project team has been un-
able to contact the child's LAR to complete the activities or documents 
required for the application packet; 

(11) the child is admitted for treatment through the RTC 
Project; or 

(12) the child has exhausted all placement options or has 
been denied admission into all eligible RTC operations participating in 
the RTC Project more than once, as outlined in the HHSC RTC Project 
policy manual. 

(c) If the child is no longer in need of RTC Project services, 
the child's LAR may request that the child remain on the RTC Project 
interest list for 30 calendar days in case such services are needed in the 
future. While the child is on the interest list, the LMHA or LBHA must 
monitor the child's need for RTC Project services and offer, provide, or 
secure services for the child at the appropriate level of care indicated 
by the child's eligibility assessment. 

§307.213. Assessing Eligibility. 
(a) The LMHA or LBHA must designate a staff person who is 

a qualified mental health professional-community services, as defined 
in §301.303 of this title (relating to Definitions), or LPHA, to assess the 
child for eligibility within two business days after a request for referral 
is received from the LAR or the RTC Project team. The LMHA or 
LBHA must determine: 

(1) the most appropriate and available treatment options in 
accordance with §306.163 of this title (relating to Most Appropriate 
and Available Treatment Options); and 

(2) there are no other mental health services available to 
support the child in their community. 

(b) If the child's LAR informs the LMHA or LBHA that the 
child is at immediate risk of relinquishment to DFPS conservatorship, 
the LMHA or LBHA must assess the child within 24 hours for emer-
gency eligibility. The children's mental health director or designee 
must evaluate if the child is at immediate risk of relinquishment to 
DFPS and if so, follow the procedures outlined under §307.217 of this 
subchapter (relating to Application Packet) and in the RTC Project pol-
icy manual posted on the HHSC website. 

§307.215. Notification and Appeal Process. 
(a) The LMHA or LBHA must inform the child's LAR, in writ-

ing, within seven business days of the child's removal from the inter-
est list for RTC Project services for the applicable reasons provided in 
§307.211(b) of this subchapter (relating to Interest List Management). 

(b) If the child's name is removed from the interest list, the 
written notification to the child's LAR includes: 

(1) the reasons for the removal of the child's name from the 
interest list and the process for appealing the decision in accordance 
with this section; 

(2) the availability of information and assistance from the 
HHSC Ombudsman by contacting the Ombudsman at 1-800-252-8154 
or online at hhs.texas.gov/ombudsman; 

(3) the telephone number and address of the protection and 
advocacy system established in Texas; and 

(4) information developed by DFPS regarding the process 
for initiating an intake with DFPS for possible investigation and filing 
of a Suit Affecting the Parent Child Relationship pursuant to Texas 
Family Code Title 5, Chapter 262. 

(c) An LAR whose child is determined ineligible for RTC 
Project services may appeal the decision by: 

(1) submitting a written request for review of the decision 
to the RTC Project team, as provided in the written notification, within 
30 calendar days after the date of the RTC Project team's written denial; 

(2) including an explanation why the child's LAR disagrees 
with the denial; and 

(3) submitting any relevant supporting documentation for 
RTC Project eligibility. 

(d) The RTC Project team reviews and responds to the child's 
LAR's appeal within ten business days after receiving the appeal and 
informs the child's LAR, in writing, of the appeal's outcome unless 
there are extenuating circumstances necessitating an extension. The 
extension will be communicated with the child's LAR. 

§307.217. Application Packet. 

(a) The LMHA or LBHA must ensure an application packet 
is completed for every child on the interest list who meets eligibility 
criteria for the RTC Project. 

(1) The LMHA or LBHA assists the child's LAR to com-
plete the application packet and submits the completed application 
packet on behalf of the child's LAR to the RTC Project team. 

(2) The RTC Project team looks for RTC treatment for the 
child after eligibility is determined and the application packet is com-
plete. 

(b) After the RTC Project team submits the child's application 
packet to the RTC contractor, the RTC contractor must: 

(1) review the application packet to determine eligibility 
for RTC contractor admission in accordance with Chapter 748, Sub-
chapter I of this title (relating to Admission, Service Planning, and Dis-
charge); and 

(2) notify the RTC Project team, in writing within the time-
frame outlined in the contractor's HHSC contract, of the child's eligi-
bility for admission after the RTC contractor's determination is made. 

(c) If the RTC contractor determines they can admit and treat 
the child, the RTC Project team notifies the appropriate LMHA or 
LBHA within two business days, and the LMHA or LBHA notifies 
the child's LAR of the admission options within two business days. 

(1) If there are multiple RTC treatment options, the RTC 
Project team notifies the appropriate LMHA or LBHA, and the LMHA 
or LBHA notifies the child's LAR within two business days. 

(2) The child's LAR consults with the LMHA or LBHA 
and makes a final determination to accept or decline the RTC options. 
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(3) The LMHA or LBHA notifies the RTC Project Team 
about the child's LAR's decision within two business days. 

(4) the RTC Project team authorizes the child's LAR's 
choice of available RTC options within two business days. 

(d) If the RTC contractor determines they are unable to meet 
the treatment needs of the child at the RTC, the RTC contractor must 
notify the RTC Project team within the timeframe outlined in the con-
tractor's HHSC contract, and describe the reasons why the child cannot 
be admitted. 

(e) If all RTC contractors associated with the RTC Project 
deny the child's admission, the RTC Project team will notify the 
LMHA or LBHA that the child is denied by all RTC contractors within 
seven business days after the last contractor denial. The LMHA or 
LBHA must notify the child's LAR, in writing, within seven business 
days. 

§307.219. Local Mental Health Authority and Local Behavioral 
Health Authority Requirements. 

(a) The LMHA or LBHA must not require an LAR to contact 
DFPS to initiate a referral to the RTC Project in accordance with Texas 
Family Code §262.353. 

(b) The LMHA or LBHA must designate a staff person as an 
RTC Project liaison responsible for receiving and submitting referrals 
to the RTC Project. 

(c) The LMHA or LBHA must assign a case manager after the 
child is determined eligible for the RTC Project. The LMHA or LBHA 
case manager must: 

(1) offer the child services at the appropriate level of care 
indicated by the eligibility assessment, including referrals to commu-
nity resources as appropriate; 

(2) offer the child's LAR Certified Family Partner services, 
as defined in §306.305 of this title (relating to Definitions); 

(3) assist the child's LAR in applying for Medicaid or Med-
icaid Buy-In; 

(4) assist the child's LAR with completing the application 
packet after determined eligible for the RTC Project; 

(5) as part of the application packet, assist the child's LAR 
with obtaining either a psychiatric evaluation, psychosocial assess-
ment, or psychological evaluation of the child that includes a mental 
health diagnosis after determined eligible for the RTC Project, if one 
has not been completed within the past year or if it is not available; 

(6) enroll the child in an RTC level of care, provided in the 
Utilization Management Guidelines and Manual posted on the HHSC 
website after the child's admission to the RTC; 

(7) attend service planning team meetings conducted by the 
RTC contractor; 

(8) submit monthly progress reports to the RTC Project 
team; 

(9) attend the child's discharge planning meeting con-
ducted by the RTC contractor; 

(10) schedule a discharge follow-up appointment with the 
child and family after the child's discharge from the RTC; and 

(11) schedule a child's appointment with a physician, or 
designee authorized by law, to prescribe needed medications after the 
child's discharge from the RTC. 

§307.221. Residential Treatment Center Contractor Requirements. 

(a) RTC contractors must be licensed by HHSC Child Care 
Regulation and have a contract with HHSC to provide RTC Project 
services. 

(b) The RTC contractor must provide comprehensive residen-
tial treatment services as outlined in this subchapter, in the HHSC con-
tract, and as described in the HHSC child-care minimum standards for 
general residential operations. The RTC must: 

(1) provide psychotherapy services that include individual 
and family therapy; 

(2) psychopharmacological therapy for the treatment of 
psychiatric illness with psychotropic medication on an ongoing basis 
if indicated based on psychiatric evaluation; 

(3) integrate a trauma-informed care approach into the 
care, treatment, and supervision of each child. Trauma-informed care 
is care that is child and family-centered and takes into consideration: 

(A) the unique culture, experiences, and beliefs of the 
child and family; 

(B) the impact traumatic experiences have on the life of 
the child; 

(C) the symptoms of childhood trauma; 

(D) an understanding of the child's personal trauma his-
tory; 

(E) the recognition of the child's trauma triggers; 

(F) methods of responding that improve the child's abil-
ity to trust, to feel safe, and to adapt to changes in the child's environ-
ment; and 

(G) the impact traumatic experiences have on the child's 
family; 

(4) include habilitation activities, such as vocational ser-
vices, as appropriate; and 

(5) provide services in accordance with the HHSC provider 
contract. 

(c) The RTC contractor must assign an LPHA for each child. 
The LPHA or treatment director must: 

(1) ensure the delivery of therapeutic services to the child; 

(2) provide recommendations for the child's service plan, 
in consultation with the service planning team; and 

(3) provide recommendations for the child's discharge plan 
in consultation with the service planning team. 

(d) The RTC contractor must notify all members of the service 
planning team in writing at least two weeks in advance of the child's 
service plan meetings. 

(e) If the child's service planning team determines the child 
needs continued residential treatment beyond six months, and the RTC 
contractor does not have an agreement for an extended treatment cur-
riculum with HHSC, the RTC must: 

(1) submit a request to the RTC Project team for the child's 
ongoing treatment before the sixth month of treatment in accordance 
with the RTC Project policy manual posted on the HHSC website; and 

(2) document in the child's service plan the need for an an-
ticipated length of stay beyond the six-month timeframe, and why a 
less intensive level of care is not appropriate. 

(f) The service plan must: 
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(1) be approved by the service planning team and must 
meet the requirements outlined in Chapter 748, Subchapter I of this 
title (relating to Admission, Service Planning, and Discharge); and 

(2) be reviewed monthly, and updated at least every 90 cal-
endar days, in accordance with Chapter 748, Subchapter I of this title. 
If the child's needs change, the service plan must be updated to address 
the changes. 

(g) The child's LAR must be included by the RTC contractor 
in developing the child's service plan, and in meetings to the greatest 
extent possible, as provided in the Residential Treatment Center Project 
Family Agreement. If the child's LAR, or other parties responsible 
for the child's care are unable to participate, the RTC contractor must 
review the service plan to ensure that the child's service plan goals and 
level of care adequately address the child's treatment needs. 

§307.223. Discharge Plan. 
(a) The child may be discharged from the RTC Project: 

(1) when the service planning team determines that the 
child completed treatment and no longer requires a residential level 
of care; 

(2) when the child's LAR requests discharge from the op-
eration; or 

(3) in accordance with Chapter 748, Subchapter I of this 
title (relating to Admission, Service Planning, and Discharge). 

(b) If the RTC contractor determines at any point throughout 
treatment that the child is not appropriate for continued treatment at the 
RTC and must be discharged in less than 14 calendar days: 

(1) the RTC contractor must notify the child's LAR and the 
LMHA or LBHA within 24 hours after the determination and before 
discharge; 

(2) the RTC contractor must notify the RTC Project team, 
in writing, within 24 hours, but no later than one business day, after the 
determination; and 

(3) the RTC contractor must conduct an emergency staffing 
with the child's service planning team for continuity of care services. 

(c) If the RTC contractor determines at any point throughout 
treatment that the child requires an emergency discharge, the RTC con-
tractor must follow emergency discharge and transfer requirements in 
accordance with Chapter 748, Subchapter I of this title, and: 

(1) notify the child's LAR and LMHA or LBHA immedi-
ately after determining the child is not appropriate for continued treat-
ment at the RTC and before the child's discharge; 

(2) notify the RTC Project team, in writing, within one 
business day after the determination is made; and 

(3) conduct an emergency staffing with the child's service 
planning team for continuity of care services. 

(d) The RTC contractor must develop the discharge plan in 
consultation with the service planning team. 

(1) The discharge plan must be approved by the treating 
psychiatrist and must meet the requirements outlined in Chapter 748, 
Subchapter I of this title; and 

(2) The RTC contractor must submit a copy of the child's: 

(A) final discharge plan to the child's LAR, LMHA or 
LBHA, and RTC Project team 30 calendar days before discharge; 

(B) recommendations regarding the child's educational 
needs to the child's LAR at the time of discharge; and 

(C) discharge summary to the child's LAR, LMHA or 
LBHA, and the RTC Project within seven calendar days after the child's 
discharge. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204662 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 560-2938 

♦ ♦ ♦ 

CHAPTER 371. BREAST AND CERVICAL 
CANCER SERVICES 
26 TAC §§371.1, 371.3, 371.5, 371.7, 371.9, 371.11, 371.13,
371.15 

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §371.1, concerning Purpose; §371.3, concerning Federal 
Authorization and Requirements; §371.5, concerning Providers; 
§371.7, concerning Client Eligibility Requirements; §371.9, 
concerning Screening Requirements; §371.11, concerning 
Follow-up and Case Management Requirements; §371.13, 
concerning Payment for Services; and §371.15, concerning 
Client Fees. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to update rules related to program 
services for the Breast and Cervical Cancer Services (BCCS) 
program. The proposed amendments include updates to reflect 
current clinical recommendations, statutes, and program titles, 
and to clarify the roles of BCCS contractors and HHSC staff. The 
proposed amendments are also necessary to reflect the transi-
tion of authority from the Texas Department of State Health Ser-
vices (DSHS) to HHSC and other non-substantive administrative 
updates. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §371.1, Purpose, updates the 
description of the BCCS program and removes a reference to 
DSHS and adds HHSC. 
The proposed amendment to §371.3, Federal Authorization and 
Requirements, updates a statutory reference and a reference to 
DSHS. 
The proposed amendment to §371.5, Providers, clarifies the re-
quirements for health care providers to participate in the BCCS 
program, including removing out-of-date references to the Texas 
Women's Health Program and DSHS. 
The proposed amendment to §371.7, Client Eligibility Require-
ments, clarifies the eligibility requirements for participants in the 
BCCS program. 
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The proposed amendment to §371.9, Screening Requirements, 
simplifies client screening requirements to reference current clin-
ical recommendations and the BCCS policy manual. 
The proposed amendment to §371.11, Follow-up and Case Man-
agement Requirements, makes a minor administrative edit to 
clarify the title of the BCCS policy manual. 
The proposed amendment to §371.13, Payment for Services, 
clarifies payment procedures and updates a reference to DSHS 
and adds HHSC. 
The proposed amendment to §371.15, Client Fees, makes a mi-
nor administrative edit to clarify the title of the BCCS policy man-
ual. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities, as these rules do not apply to small or micro-busi-
nesses, or rural communities, and do not impose any additional 
costs on those required to comply. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and do not impose 
a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Rob Ries, Deputy Executive Commissioner for Family Health 
Services, has determined that for each year of the first five years 
the rules are in effect, the public benefit will be clearer and more 
accurate Breast and Cervical Cancer Services (BCCS) program 

rules that are consistent with current program policies and do not 
contain out-of-date information. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
cause there are no new fees or other costs associated with these 
rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed 
to Carissa Dougherty at (512) 438-3098 in HHSC Family Health 
Services. 
Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R015" in the subject 
line. 
STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Government Code §531.033, which authorizes the Executive 
Commissioner of HHSC to adopt rules as necessary to carry out 
the commission's duties. 
The amendments affect Texas Government Code §531.0055 
and §531.033. 
§371.1. Purpose. 
These sections implement requirements and policies [procedures] 
for the access and delivery of breast and cervical cancer screening 
and[,] diagnostic services[, follow-up, and case management services 
for breast and cervical cancer] through the Texas Health and Human 
Services Commission [Department of State Health Services] Breast 
and Cervical Cancer Services Program. 

§371.3. Federal Authorization and Requirements. 
The Breast and Cervical Cancer Mortality Prevention Act of 1990 
(Act), Public Law 101-354, and its amendments (Public Law 103-183 
and Public Law 105-340) [re-authorization, the Women's Health 
Research and Prevention Amendments of 1998, Public Law 105-340,] 
establish a program of grants to states, territories, and tribal organi-
zations for early detection of and prevention of mortality from breast 
and cervical cancer. The Texas Health and Human Services Com-
mission [Department of State Health Services], through a cooperative 

PROPOSED RULES December 9, 2022 47 TexReg 8099 

mailto:fice@hhs.texas.gov


agreement with the Centers for Disease Control and Prevention and 
in compliance with the Act and its amendments [reauthorization], 
manages the delivery of breast and cervical cancer services statewide 
through the Breast and Cervical Cancer Services Program. 

§371.5. Providers. 

(a) Health care providers must be enrolled in Texas Medicaid 
[eligible to participate in the Texas Women's Health Program (TWHP)] 
in order to apply as providers [for] and be reimbursed for services pro-
vided in the Breast and Cervical Cancer Services (BCCS) Program, ex-
cept in very limited circumstances. [Providers that are eligible to apply 
also include providers that do not provide the required TWHP service 
package but are otherwise eligible to participate in the TWHP. Health-
care providers must ensure compliance with the requirements set out in 
Subchapter B, §39.33 of this title (relating to Definitions) and §39.38 
of this title (relating to Health-Care Providers).] 

(b) [Exempted Providers.] If the Texas Health and Human Ser-
vices Commission (HHSC) [BCCS Program] is unable to locate a suf-
ficient number of [TWHP] eligible providers offering services in a cer-
tain region, HHSC [the BCCS Program] may compensate other local 
providers for the provision of breast and cervical cancer screening and 
diagnostic services. Methodologies for determining if a certain region 
has a sufficient number of [TWHP] eligible providers may include[, 
but are not limited to the]: 

(1) estimated number of clients in need; 

(2) amount of funds available for allocation; 

(3) service capacity of the proposed provider for the pro-
vision of breast and cervical cancer screening and diagnostic services; 
[and] 

(4) distance and/or time clients must travel to receive ser-
vices; and[.] 

(5) any other relevant factors HHSC deems relevant for de-
termining provider access. 

(c) [Compliance Information.] Upon request, BCCS Program 
providers must provide HHSC [the department] or its designee 
[designees] with all information HHSC [the department] or its designee 
requires [designees require] to determine the provider's compliance 
with the program requirements. 

(d) [Provider Disqualification.] If HHSC[, after the effective 
date of this section, the department] or its designee determines that a 
BCCS Program provider fails to comply with this section, HHSC [the 
department] or its designee will disqualify the provider from the BCCS 
Program. 

(e) [Recoupment.] If a BCCS Program provider is disquali-
fied, HHSC [the department] or its designee will take appropriate ac-
tion to: 

(1) assist a BCCS client to find an alternative provider; and 

(2) recoup any funds paid to the disqualified provider for 
BCCS services performed during the period of disqualification. 

§371.7. Client Eligibility Requirements. 

(a) In order for a woman to be eligible for Breast and Cervical 
Cancer Services, the woman must: 

(1) have a gross household [family] income at or below 
[that does not exceed] 200% of the adopted [current] federal poverty 
level; and 

(2) be uninsured (not have access to health insurance) or 
underinsured (whose health insurance does not fully cover breast and 

cervical cancer screening and/or diagnostic services). [not have access 
to third-party payment for screening and/or diagnostic services.] 

(b) A woman age 40 or older who [that] meets eligibility cri-
teria is eligible for breast cancer screening and diagnostic services. A 
woman under age 40 who [that] meets eligibility criteria is eligible for 
breast cancer diagnostic services. A woman under age 40 who meets el-
igibility criteria may be eligible for screening services, based on Texas 
Health and Human Services Commission available funding. 

(c) A woman age 21 - 64 who [that] meets eligibility criteria 
is eligible for cervical cancer screening services. A woman age 18 -
64 who [that] meets eligibility criteria is eligible for cervical cancer 
diagnostic services. 

§371.9. Screening Requirements. 
Participating providers shall provide or assure the provision of screen-
ing services in accordance with the most current evidence-based clin-
ical guidance, as detailed in the Breast and Cervical Cancer Services 
policy manual. [following requirements:] 

[(1) breast cancer screening shall include a clinical breast 
examination and a mammogram;] 

[(2) cervical cancer screening shall include a clinical breast 
examination, pelvic examination, and a Pap test;] 

[(3) mammography and cytological laboratory services 
shall be delivered in compliance with quality assurance standards 
specified in the Breast and Cervical Cancer Services policy and 
procedures manual; and] 

[(4) abnormal screening results shall be confirmed by di-
agnostic procedures according to the protocols specified in the Breast 
and Cervical Cancer Services policy and procedures manual.] 

§371.11. Follow-up and Case Management Requirements. 
Participating providers shall: 

(1) provide or assure provision of follow-up and case man-
agement services that comply with the Breast and Cervical Cancer Ser-
vices policy [and procedure] manual; and 

(2) ensure that women eligible for services who have ab-
normal breast or cervical cancer screening or diagnostic results, receive 
follow-up services, including case management, until a diagnosis is 
reached and/or treatment for cancer is initiated. 

§371.13. Payment for Services. 
(a) Payment for clinical screening and diagnostic services 

shall be on a fee-for-service basis. 

(b) Payment will be subject to audit by the Texas Health 
and Human Services (HHSC) [Department of State Health Services 
(department)]. HHSC [The department] shall approve [all] covered 
services at [procedures and] payment rates[,] that [which] shall not 
exceed the maximum state Medicare rate [rates] for that procedure. 
A list of procedures approved for payment shall be included in all 
requests for proposals and contracts. 

§371.15. Client Fees. 
Participating providers may charge clients fees for services in accor-
dance with the Breast and Cervical Cancer Services policy [and proce-
dures] manual. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 22, 
2022. 
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CHAPTER 550. LICENSING STANDARDS 
FOR PRESCRIBED PEDIATRIC EXTENDED 
CARE CENTERS 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes in Texas Administrative 
Code (TAC) Title 26, Part 1, Chapter 550, Licensing Standards 
for Prescribed Pediatric Extended Care Centers, amendments 
to §550.5, relating to Definitions; §550.309, relating to Nursing 
Director and Alternate Nursing Director Qualifications and Con-
ditions; §550.1102 relating to Transportation and Safety Condi-
tions; and §550.1208, relating to Food Preparation. 
BACKGROUND AND PURPOSE 

The proposal is necessary to update licensing standards for 
Prescribed Pediatric Extended Care Centers (PPECC). The 
proposed amendments add a definition for the term "premises" 
and update nursing degree requirements for the nursing director 
and alternate nursing director and staffing ratio requirements. 
The proposed amendments also update outdated references 
to Texas Food Establishment rules, correct rule references that 
became outdated as a result of the administrative transfer of 
rules from 40 TAC Chapter 15 to 26 TAC Chapter 550, and 
reflect the transfer of functions from the Texas Department of 
Aging and Disability Services to HHSC. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §550.5 adds a new definition for 
"premises" to clarify that a PPECC includes the center, any lots 
on which the center is located, any outside ground areas, play 
areas, and the parking lot; makes minor edits to improve read-
ability; and renumbers the paragraphs accordingly. 
The proposed amendment to §55.309(b) removes the baccalau-
reate degree in the nursing requirement for the nursing director 
and alternate nursing director. The proposed amendment also 
removes the requirement that prevents the nursing director from 
being included in the center's staffing ratio when the actual cen-
sus is four or more minors and makes a minor edit to improve 
readability. 
The proposed amendment to §550.1102 removes the require-
ment for a center nurse to accompany all minors during trans-
port and adds language that will allow center staff to determine 
the necessity for a nurse during transport according to a minor's 
plan of care and makes a minor edit to improve readability. 
The proposed amendment to §550.1208 removes outdated ref-
erences to the Texas Food Establishment rules, adds language 
to clarify that a center with a kitchen must meet rules related to 
retail food establishments, and makes a minor edit to improve 
readability. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforcing 

and administering the rules as proposed does not have foresee-
able implications related to costs or revenues of state or local 
government. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create new rules; 
(6) the proposed rules will not repeal existing rules; 
(7) the proposed rules will not increase the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses or micro-businesses be-
cause they are not required to change their procedures. There 
will be no adverse economic effect on rural communities be-
cause no rural communities contract with the State of Texas for 
PPECC services. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the minors served. 
PUBLIC BENEFIT AND COSTS 

Stephen Pahl, Deputy Executive Commissioner for Regulatory 
Services, has determined that for each year of the first five years 
the rules are in effect, the public will benefit from the potential for 
additional PPECC providers across the state due to the ability of 
PPECCs to hire nursing staff based on the new requirements. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Josie 
Esparza, Program Specialist, Texas Health and Human Ser-
vices Commission, Mail Code E-370, 701 W. 51st Street, Austin, 
Texas 78751; or by email to hhscltcrrules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) or emailed before 
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midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R042" in the subject 
line. 
SUBCHAPTER A. PURPOSE, SCOPE, 
LIMITATIONS, COMPLIANCE, AND 
DEFINITIONS 
26 TAC §550.5 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §248A.101, which authorizes 
the Executive Commissioner of HHSC to adopt rules to imple-
ment Texas Health and Safety Code §248A, including rules 
prescribing minimum standards to protect the health and safety 
of minors being served in prescribed pediatric extended care 
centers. 
The amendment implements Texas Government Code 
§531.0055 and §531.033, and Texas Health and Safety Code, 
Chapter 248A. 
§550.5. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Active Play--Any physical activity from which a mi-
nor derives amusement, entertainment, enjoyment, or satisfaction by 
taking a participatory rather than a passive role. Active play includes 
various forms of activities, from the exploration of objects and toys to 
the structured play of formal games, sports, and hobbies. 

(2) Actual census--The number of minors at a center at any 
given time. 

(3) Administration of medication--The direct application 
of a medication to the body of a minor by any route. This includes 
removing an individual or unit dose from a previously dispensed, cor-
rectly labeled container, verifying it with the medication order, giving 
the correct medication and the correct dose to the correct minor at the 
correct time by the correct route, and accurately recording the time and 
dose given. 

(4) Administrator--The person who is responsible for im-
plementing and supervising the administrative polices and operations 
of a center and for administratively supervising the provision of ser-
vices to minors and their parents on a day-to-day basis. 

(5) Adult minor--A minor who is 18 years of age or older 
or is emancipated, and has not been adjudged incompetent. 

(6) Affiliate--With respect to an applicant or license holder 
that is: 

(A) a corporation--means an officer, director, or stock-
holder with direct ownership or disclosable interest of at least five per-
cent, a subsidiary, or a parent company; 

(B) a limited liability company--means an officer, 
member, or parent company; 

(C) an individual--means: 

(i) the individual's spouse; 

(ii) each partnership and each partner thereof of 
which an individual or any affiliate of an individual is a partner; and 

(iii) each corporation in which an individual is an 
officer, director, or stockholder with a direct ownership of at least five 
percent; 

(D) a partnership--means a partner or a parent company 
of the partnership; and 

(E) a group of co-owners under any other business ar-
rangement means an officer, director, or the equivalent under the spe-
cific business arrangement or a parent company. 

(7) Applicant--A person who applies for a license to oper-
ate a center under THSC Chapter 248A and this chapter. The applicant 
is the person in whose name HHSC issues the license. 

(8) Audiologist--A person who has a valid license under 
Texas Occupations Code, Chapter 401, as an audiologist. 

(9) Basic services--Include: 

(A) the development, implementation, and monitoring 
of a comprehensive protocol of care that: 

(i) is provided to a medically dependent or techno-
logically dependent minor; 

(ii) is developed in conjunction with the minor's par-
ent; and 

(iii) specifies the medical, nursing, psychosocial, 
therapeutic, and developmental services required by the minor; and 

(B) the caregiver training needs of a medically depen-
dent or technologically dependent minor's parent. 

(10) Behavioral emergency--A situation that occurs after 
which preventative[,] or de-escalating techniques are attempted and de-
termined to be ineffective and it is immediately necessary to restrain a 
minor to prevent immediate probable death or substantial bodily harm 
to the minor or to others because the minor is attempting serious bodily 
harm or immediate physical harm to the minor or to others. 

(11) Business day--Any day except a national or state hol-
iday listed in Texas Government Code §662.003(a) or (b). The term 
includes Saturday or Sunday if the center is open on that day. 

(12) Center--A prescribed pediatric extended care center. 
A facility operated for profit or on a nonprofit basis that provides non-
residential basic services to four or more medically dependent or tech-
nologically dependent minors who require the services of the facility 
and who are not related by blood, marriage, or adoption to the owner 
or operator of the facility. 

(13) Change of ownership--An event that results in a 
change to the federal taxpayer identification number of the license 
holder of a facility. The substitution of a personal representative for a 
deceased license holder is not a change of ownership. 

(14) Chemical restraint--The use of any chemical, includ-
ing pharmaceuticals, through topical application, oral administration, 
injection, or other means, to restrict the free movement of all or a por-
tion of a minor's body for the purpose of modifying or controlling the 
minor's behavior and which is not a standard treatment for a minor's 
medical or psychosocial condition. 

(15) Chief financial officer--An individual who is respon-
sible for supervising and managing all financial activities for a center. 

47 TexReg 8102 December 9, 2022 Texas Register 



(16) Clinical note--A notation of a contact with a minor or a 
minor's family member that is written and dated by any staff providing 
services on behalf of a center and that describes signs and symptoms of 
the minor, and treatments and medications administered to the minor, 
including the minor's reaction or response, and any changes in physical, 
emotional, psychosocial, or spiritual condition of the minor during a 
given period of time. 

(17) Commission--The Texas Health and Human Services 
Commission. 

(18) Commissioner--The term referred to the commis-
sioner of DADS; it now refers to the executive commissioner of 
HHSC. 

(19) Community disaster resources--A local, statewide, or 
nationwide emergency system that provides information and resources 
during a disaster, including weather information, transportation, evac-
uation and shelter information, disaster assistance and recovery efforts, 
evacuee and disaster victim resources, and resources for locating evac-
uated friends and relatives. 

(20) Complaint--An allegation against a center or involv-
ing services provided at a center that involves a violation of this chapter 
or THSC Chapter 248A. 

(21) Continuous face-to-face observation--Maintaining an 
in-person line of sight of a minor that is uninterrupted and free from 
distraction. 

(22) Contractor--An individual providing services ordered 
by a prescribing physician on behalf of a center that the center would 
otherwise provide by its employees. 

(23) Controlling person--A person who has the ability, act-
ing alone or in concert with others, to directly or indirectly influence, 
direct, or cause the direction of the management of, expenditure of 
money for, or policies of a center or other person. 

(A) A controlling person includes: 

(i) a management company, landlord, or other busi-
ness entity that operates or contracts with another person for the oper-
ation of a center; 

(ii) any person who is a controlling person of a man-
agement company or other business entity that operates a center or that 
contracts with another person for the operation of a center; and 

(iii) any other person who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant, 
or provider of a center, is in a position of actual control of or authority 
with respect to the center, regardless of whether the person is formally 
named as an owner, manager, director, officer, provider, consultant, 
contractor, or employee of the center. 

(B) Notwithstanding any other provision of this para-
graph, a controlling person of a center or of a management company 
or other business entity described by subparagraph (A)(i) of this para-
graph that is a publicly traded corporation or is controlled by a publicly 
traded corporation means an officer or director of the corporation. The 
term does not include a shareholder or lender of the publicly traded 
corporation. 

(C) A controlling person described by subparagraph 
(A)(iii) of this paragraph does not include a person, including an 
employee, lender, secured creditor, or landlord, who does not exercise 
any formal or actual influence or control over the operation of the 
center. 

(24) Conviction--An adjudication of guilt based on a find-
ing of guilt, a plea of guilty, or a plea of nolo contendere. 

(25) DADS--The term referred to the Department of Aging 
and Disability Services; it now refers to HHSC. 

(26) Daily census--The number of minors served at a center 
during a center's hours of operation for a 24-hour period, starting at 
midnight. 

(27) Day--A calendar day, unless otherwise specified in the 
text. A calendar day includes Saturday, Sunday, and a holiday. 

(28) Dietitian--A person who has a valid license under the 
Licensed Dietitian Act, Texas Occupations Code, Chapter 701, as a li-
censed dietitian or provisional licensed dietitian, or who is registered 
as a dietitian by the Commission on Dietetic Registration of the Amer-
ican Dietetic Association. 

(29) Direct ownership interest--Ownership of equity in the 
capital, stock, or profits of, or a membership interest in, an applicant or 
license holder. 

(30) Disclosable interest--Five percent or more direct or in-
direct ownership interest in an applicant or license holder. 

(31) Emergency situation--An impending or actual situa-
tion that: 

(A) interferes with normal activities of a center or mi-
nors at a center; 

(B) may: 

(i) cause injury or death to a minor or individual at 
the center; or 

(ii) cause damage to the center's property; 

(C) requires the center to respond immediately to miti-
gate or avoid injury, death, damage, or interference; and 

(D) does not include a situation that arises from the 
medical condition of a minor such as cardiac arrest, obstructed airway, 
or cerebrovascular accident. 

(32) Executive commissioner--The executive commis-
sioner of the Texas Health and Human Services Commission. 

(33) Functional assessment--An evaluation of a minor's 
abilities, wants, interests, and needs related to self-care, communica-
tion skills, social skills, motor skills, play with toys or objects, growth, 
and development appropriate for age. 

(34) Health care provider--An individual or facility li-
censed, certified, or otherwise authorized to administer health care in 
the ordinary course of business or professional practice. 

(35) Health care setting--A location at which licensed, cer-
tified, or otherwise regulated health care is administered. 

(36) HHSC--The Texas Health and Human Services Com-
mission. 

(37) IDT--Interdisciplinary team. Individuals who work 
together to meet the medical, nursing, psychosocial, and developmen-
tal needs of a minor and a minor's parent's training needs. 

(38) Inactive medical record--A record for a minor who 
was admitted by a center to receive services and was subsequently dis-
charged by the center. 

(39) Indirect ownership interest--Any ownership or mem-
bership interest in a person that has a direct ownership interest in an 
applicant or license holder. 
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(40) Inspection--An on-site examination or audit of a cen-
ter by HHSC to determine compliance with THSC Chapter 248A and 
this chapter. 

(41) Isolation--The involuntary confinement of a minor in 
a room of a center for the purposes of infection control, assessment, 
and observation away from other minors in a room at the center. When 
in isolation, a minor is physically prevented from contact with other 
minors. 

(42) Joint training--Training provided by HHSC to service 
providers and HHSC inspectors on subjects that address the 10 most 
commonly cited violations of state law governing centers, as published 
in HHSC annual reports. HHSC determines the frequency of joint 
training. 

(43) License--A license to operate a center issued by 
HHSC under THSC, Chapter 248A, and this chapter. The term 
includes initial, renewal, and temporary licenses unless specifically 
stated otherwise. 

(44) Licensed assistant in speech-language pathology--A 
person who has a valid license under Texas Occupations Code, Chap-
ter 401, as a licensed assistant in speech-language pathology and who 
provides speech language support services under the supervision of a 
licensed speech-language pathologist. 

(45) License holder--A person that holds a license to oper-
ate a center under THSC Chapter 248A and this chapter. 

(46) Life Safety Code--A publication of the National Fire 
Protection Association (NFPA), also known as NFPA 101, 2000 edi-
tion. 

(47) Local emergency management agencies--The local 
emergency management coordinator, fire, police, and emergency 
medical services. 

(48) Local emergency management coordinator--The per-
son identified as the emergency management coordinator by the mayor 
or county judge for the geographical area in which a center is located. 

(49) LVN--Licensed vocational nurse. A person who has a 
valid license under Texas Occupations Code, Chapter 301, as a licensed 
vocational nurse. 

(50) Mechanical restraint--The use of any mechanical de-
vice, material, or equipment to restrict the free movement of all or a 
portion of a minor's body for the purpose of modifying or controlling 
the minor's behavior. 

(51) Medical director--A physician who has the qualifica-
tions described in §550.307 [§15.307] of this chapter (relating to Medi-
cal Director Qualifications and Conditions) and has the responsibilities 
described in §550.308 [§15.308] of this chapter (relating to Medical 
Director Responsibilities). 

(52) Medical record--A record composed first-hand for a 
minor who has or is receiving services at a center. 

(53) Medically dependent or technologically dependent--
The condition of an individual who, because of an acute, chronic, or in-
termittent medically complex or fragile condition or disability, requires 
ongoing, technology-based skilled nursing care prescribed by a physi-
cian to avert death or further disability, or the routine use of a medical 
device to compensate for a deficit in a life-sustaining body function. 
The term does not include a controlled or occasional medical condition 
that does not require continuous nursing care, including asthma or di-
abetes, or a condition that requires an epinephrine injection. 

(54) Medication administration record--A record used to 
document the administration of a minor's medications and pharmaceu-
ticals. 

(55) Medication list--A list that includes all prescriptions, 
over-the-counter pharmaceuticals, and supplements that a minor is pre-
scribed or taking, including the dosage, preparation, frequency, and the 
method of administration. 

(56) Minor--An individual younger than 21 years of age 
who is medically dependent or technologically dependent. 

(57) Mitigation--An action taken to eliminate or reduce the 
probability of an emergency or public health emergency[,] or reduce an 
emergency's severity or consequences. 

(58) Nursing director--The individual responsible for su-
pervising skilled services provided at a center and who has the qual-
ifications described in §550.309 [§15.309] of this chapter (relating to 
[the] Nursing Director and Alternate Nursing Director Qualifications 
and Conditions). 

(59) Nutritional counseling--Advising and assisting an 
adult minor or a minor's parent or family on appropriate nutritional 
intake by integrating information from a nutrition assessment with in-
formation on food and other sources of nutrients and meal preparation 
consistent with cultural background and socioeconomic status, with 
the goal being health promotion, disease prevention, and nutrition 
education. The term includes: 

(A) dialogue with an adult minor or a minor's parent to 
discuss current eating habits, exercise habits, food budget, and prob-
lems with food preparation; 

(B) discussion of dietary needs to help an adult minor 
or the minor's parent understand why certain foods should be included 
or excluded from the minor's diet and to help with adjustment to the 
new or revised or existing diet plan; 

(C) a personalized written diet plan as ordered by the 
minor's physician, to include instructions for implementation; 

(D) providing the adult minor or the minor's parent with 
motivation to help them understand and appreciate the importance of 
the diet plan in getting and staying healthy; or 

(E) working with the adult minor or the minor's parent 
by recommending ideas for meal planning, food budget planning, and 
appropriate food gifts. 

(60) Occupational therapist--A person who has a valid li-
cense under Texas Occupations Code, Chapter 454, as an occupational 
therapist. 

(61) Occupational therapy assistant--A person who has a 
valid license under Texas Occupations Code, Chapter 454, as an oc-
cupational therapy assistant who assists in the practice of occupational 
therapy under the general supervision of an occupational therapist. 

(62) Operating hours--The days of the week and the hours 
of day a center is open for services to a minor as identified in a center's 
written policy as required by §550.201 [§15.201] of this chapter (relat-
ing to Operating Hours). 

(63) Overnight--The hours between 9:00 p.m. and 5:00 
a.m. during the days of the week a center operates. 

(64) Over-the-counter pharmaceuticals--A drug or formu-
lary for which a physician's prescription is not needed for purchase or 
administration. 
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(65) Parent--A person authorized by law to act on behalf 
of a minor with regard to a matter described in this chapter. The term 
includes: 

(A) a biological, adoptive, or foster parent; 

(B) a guardian; 

(C) a managing conservator; and 

(D) a non-parent decision-maker as authorized by 
Texas Family Code §32.001. 

(66) Parent company--A person, other than an individual, 
who has a direct 100 percent ownership interest in the owner of a center. 

(67) Person--An individual, firm, partnership, corporation, 
association, or joint stock association, and the legal successor thereof. 

(68) Personal care services--Services required by a minor, 
including: 

(A) bathing; 

(B) maintaining personal hygiene; 

(C) routine hair and skin care; 

(D) grooming; 

(E) dressing; 

(F) feeding; 

(G) eating; 

(H) toileting; 

(I) maintaining continence; 

(J) positioning; 

(K) mobility and bed mobility; 

(L) transfer and ambulation; 

(M) range of motion; 

(N) exercise; and 

(O) use of durable medical equipment. 

(69) Pharmaceuticals--Of or pertaining to drugs, including 
over-the-counter drugs and those requiring a physician's prescription 
for purchase or administration. 

(70) Pharmacist--A person who is licensed to practice phar-
macy under Texas Occupations Code, Chapter 558. 

(71) Pharmacy--A facility at which a prescription drug or 
medication order is received, processed, or dispensed as defined in 
Texas Occupations Code §551.003. 

(72) Physical restraint--The use of physical force, except 
for physical guidance or prompting of brief duration, that restricts the 
free movement of all or a portion of a minor's body for the purpose of 
modifying or controlling the minor's behavior. 

(73) Physical therapist--A person who has a valid license 
under Texas Occupations Code, Chapter 453, as a physical therapist. 

(74) Physical therapist assistant--A person who has a valid 
license under Texas Occupations Code, Chapter 453, as a physical ther-
apist assistant and: 

(A) who assists and is supervised by a physical therapist 
in the practice of physical therapy; and 

(B) whose activities require an understanding of physi-
cal therapy. 

(75) Physician--A person who: 

(A) has a valid license in Texas to practice medicine or 
osteopathy in accordance with Texas Occupations Code, Chapter 155; 

(B) has a valid license in Arkansas, Louisiana, New 
Mexico, or Oklahoma to practice medicine, who is the treating physi-
cian of a minor, and orders services for the minor, in accordance with 
Texas Occupations Code, Chapter 151; or 

(C) is a commissioned or contract physician or surgeon 
who serves in the United States uniformed services or Public Health 
Service if the person is not engaged in private practice, in accordance 
with Texas Occupations Code, Chapter 151. 

(76) Place of business--An office of a center where medical 
records are maintained and from which services are directed. 

(77) Plan of care--A protocol of care. 

(78) Positive intervention--An intervention that is based on 
or uses a minor's preferences as positive reinforcement, and focuses on 
positive outcomes and wellness for the minor. 

(79) Pre-licensing program training--Computer-based 
training, available on the HHSC website, designed to acquaint center 
staff with licensure standards. 

(80) Premises--The term includes the center, any lots on 
which the center is located, any outside ground areas, any outside play 
areas, and the parking lot. 

(81) [(80)] Preparedness--Actions taken in anticipation of 
a disaster including a public health disaster. 

(82) [(81)] Prescribing physician--A physician who is au-
thorized to write and issue orders for services at a center. 

(83) [(82)] Progress note--A dated and signed written no-
tation summarizing facts about services provided to a minor and the 
minor's response during a given period of time. 

(84) [(83)] Protective device--A mechanism or treatment, 
including sedation, that is: 

(A) used: 

(i) for body positioning; 

(ii) to immobilize a minor during a medical, dental, 
diagnostic, or nursing procedure; 

(iii) to permit wounds to heal; or 

(iv) for a medical condition diagnosed by a physi-
cian; and 

(B) not used as a restraint to modify or control behavior. 

(85) [(84)] Protocol of care--A comprehensive, interdisci-
plinary plan of care that includes the medical physician's plan of care, 
nursing care plan and protocols, psychosocial needs, and therapeu-
tic and developmental service needs required by a minor and family 
served. 

(86) [(85)] Psychologist--A person who has a valid license 
under Texas Occupations Code, Chapter 501, as a psychologist. 

(87) [(86)] Psychosocial treatment--The provision of 
skilled services to a minor under the direction of a physician that 
includes one or more of the following: 
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(A) assessment of alterations in mental status or evi-
dence of suicide ideation or tendencies; 

(B) teaching coping mechanisms or skills; 

(C) counseling activities; or 

(D) evaluation of a plan of care. 

[(87) Public health disaster declaration--A governor's 
announcement based on a determination by the Department of State 
Health Services that there exists an immediate threat from a commu-
nicable disease that:] 

[(A) poses a high risk of death or serious long-term dis-
ability to a large number of people; and] 

[(B) creates a substantial risk of public exposure be-
cause of the disease's high level of contagion or the method by which 
the disease is transmitted.] 

(88) Quiet time--A behavior management technique used 
to provide a minor with an opportunity to regain self-control, where the 
minor enters and remains for a limited period of time in a designated 
area from which egress is not prevented. 

(89) Recovery--Activities implemented during and after a 
disaster response, including a public health disaster response, designed 
to return a center to its normal operations as quickly as possible. 

(90) Relocation--The closing of a center and the movement 
of its business operations to another location. 

(91) Respiratory therapist--A person who has a valid li-
cense under Texas Occupations Code, Chapter 604, as a respiratory 
care practitioner. 

(92) Response--Actions taken immediately before an im-
pending disaster or during and after a disaster, including a public health 
disaster, to address the immediate and short-term effects of the disaster. 

(93) Restraint--Physical restraint, chemical restraint, or 
mechanical restraint. 

(94) RN--Registered nurse. A person who has a valid li-
cense under Texas Occupations Code, Chapter 301, to practice profes-
sional nursing. 

(95) RN delegation--Delegation of tasks by an RN in ac-
cordance with 22 Texas Administrative Code [TAC] Chapter 224 (relat-
ing to Delegation of Nursing Tasks by Registered Professional Nurses 
to Unlicensed Personnel for Clients with Acute Conditions or in Acute 
Care Environments). 

(96) Sedation--The act of allaying nervous excitement by 
administering medication that commonly induces the nervous system 
to calm. Sedation is a protective device. 

(97) Social worker--A person who has a valid license under 
Texas Occupations Code, Chapter 505, as a social worker. 

(98) Speech-language pathologist--A person who has 
a valid license under Texas Occupations Code, Chapter 401, as a 
speech-language pathologist. 

(99) Substantial compliance--A finding in which a center 
receives no recommendation for enforcement action after an inspec-
tion. 

(100) Supervision--Authoritative procedural guidance by a 
qualified person that instructs another person and assists in accomplish-
ing a function or activity. Supervision includes initial direction and 
periodic inspection of the actual act of accomplishing the function or 
activity. 

(101) Support services--Social, spiritual, and emotional 
care provided to a minor and a minor's parent by a center. 

(102) THSC--Texas Health and Safety Code. 

(103) Total census--The total number of minors with active 
plans of care at a center. 

(104) Transition support--Planning, coordination, and as-
sistance to move the location of services provided to a minor from a 
center to the least restrictive setting appropriate. 

(105) Violation--A finding of noncompliance with this 
chapter or THSC Chapter 248A resulting from an inspection. 

(106) Volunteer--An individual who provides assistance to 
a center without compensation other than reimbursement for actual ex-
penses. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204658 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER C. GENERAL PROVISIONS 
DIVISION 2. ADMINISTRATION AND 
MANAGEMENT 
26 TAC §550.309 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §248A.101, which authorizes 
the Executive Commissioner of HHSC to adopt rules to imple-
ment Texas Health and Safety Code §248A, including rules 
prescribing minimum standards to protect the health and safety 
of minors being served in prescribed pediatric extended care 
centers. 
The amendment implements Texas Government Code 
§531.0055 and §531.033, and Texas Health and Safety Code, 
Chapter 248A. 
§550.309. Nursing Director and Alternate Nursing Director Qualifi-
cations and Conditions. 

(a) A center must designate a nursing director and alternate 
nursing director who meet the qualifications and conditions set out in 
this section and who have completed the Texas Health and Human Ser-
vices Commission (HHSC) [DADS] pre-licensing program training ti-
tled "Overview of Prescribed Pediatric Extended Care Center Licens-
ing Standards in Texas." 
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(b) The nursing director and alternate nursing director must 
have the following qualifications: 

[(1) a baccalaureate degree in nursing;] 

(1) [(2)] a valid RN license under Texas Occupations Code, 
Chapter 301, with no disciplinary action; 

(2) [(3)] a valid certification in Cardio Pulmonary Resusci-
tation or Basic Cardiac Life Support; and 

(3) [(4)] a minimum of two years of supervision and man-
agement in employment in a pediatric setting caring for a medically or 
technologically dependent minor or at least two years of supervision in 
one of the following specialty settings: 

(A) pediatric intensive care; 

(B) neonatal intensive care; 

(C) pediatric emergency care; 

(D) center; 

(E) home health or hospice agency specializing in pe-
diatric care; 

(F) ambulatory surgical center specializing in pediatric 
care; or 

(G) have comparable pediatric unit experience in a hos-
pital for two consecutive years before the person applies for the position 
of nursing director. 

(c) The nursing director and alternate nursing director must 
meet the requirements of this subsection. 

(1) The nursing director must be a [full time] full-time em-
ployee of the center. 

(2) The nursing director or alternate nursing director may 
serve as the administrator or alternate administrator of the center if the 
nursing director or alternate nursing director meets the administrator 
qualifications as described in §550.303 [§15.303] of this division (re-
lating to Administrator and Alternate Administrator Qualifications and 
Conditions). 

(3) A center must designate an alternate nursing director 
who meets the qualifications as specified in this section who will as-
sume the responsibilities of the nursing director when the nursing di-
rector is unavailable during the center's operating hours. 

[(4) The nursing director must not be included in the cen-
ter's staffing ratio when the center's actual census is four or more mi-
nors.] 

(4) [(5)] The nursing director must not be included in the 
center's staffing ratio when the center's actual census is less than four 
minors and the nursing director is also functioning as the administrator. 

(5) [(6)] The designated alternate nursing director must not 
be included in the center's staffing ratio when functioning as the nursing 
director, administrator, or alternate administrator. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204659 

Karen Ray 
Chief Counsel 
Health and Human Services Comission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER D. TRANSPORTATION 
26 TAC §550.1102 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §248A.101, which authorizes 
the Executive Commissioner of HHSC to adopt rules to imple-
ment Texas Health and Safety Code §248A, including rules 
prescribing minimum standards to protect the health and safety 
of minors being served in prescribed pediatric extended care 
centers. 
The amendment implements Texas Government Code 
§531.0055 and §531.033, and Texas Health and Safety Code, 
Chapter 248A. 
§550.1102. Transportation Safety Provisions. 

(a) A center must adopt and enforce written policies and pro-
cedures to ensure the care and safety of minors during transport. 

(b) A center must appropriately train staff on the needs of a 
minor being transported. 

(c) A center must properly restrain or secure a minor when the 
minor is transported by the center in a motor vehicle, in accordance 
with applicable federal motor vehicle safety standards, state law, Texas 
Health and Safety Code (THSC) [THSC] Chapter 248A, and this chap-
ter. 

(d) A center must ensure that: 

(1) a minor boards and leaves the vehicle from the curbside 
of the street and is safely accompanied to the minor's destination; 

(2) there is a first aid kit with unexpired supplies, including 
oxygen, a pulse oximeter, and suction equipment, in each center vehi-
cle; 

(3) the center prohibits the use of tobacco in any form, elec-
tronic cigarettes, alcohol and possession of illegal substances or unau-
thorized potentially toxic substances, firearms, and pellet or BB guns, 
including loaded or unloaded BB guns, in any vehicle; 

(4) the driver does not use a hand-held wireless communi-
cation device while operating a center vehicle; 

(5) a center's nurse accompanies [all] minors, as necessary 
during transport, as determined by the minor's plan of care; 

(6) at least one direct care staff member, or more depending 
on the acuity of the minors, accompanies every seven minors; 

(7) the driver or center's nurse does not leave a minor unat-
tended in the vehicle at any time; 
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(8) the driver or the center's nurse riding in the vehicle in-
spects the vehicle at the completion of each trip to ensure that no minor 
is left in the vehicle; and 

(9) the center maintains documentation that includes the 
signature of the individual conducting the inspection described in para-
graph (8) of this subsection and the time of inspection. 

(e) A center must post near the emergency exit of each vehicle 
that transports a minor the following information in an easily readable 
font: 

(1) the name of the administrator; 

(2) the center's name; 

(3) the center's telephone number; and 

(4) the center's address. 

(f) The center must adopt and enforce a policy on emergencies 
while transporting a minor. The policy must include: 

(1) procedures for mechanical break downs; 

(2) procedures for vehicle accidents; and 

(3) procedures for a minor's emergency. 

(g) If a center conducts a field trip, the center must ensure that 
the driver or center's nurse riding in the vehicle must inspect the vehi-
cle and account for each minor upon arrival and departure from each 
destination to ensure that no minor is left in the vehicle after reaching 
the vehicle's final destination. 

(1) A center must ensure that the driver or center's nurse 
riding in the vehicle maintains a field trip record for each trip. The 
record must include the driver's name, the nurse's name, the time and 
date, the vehicle's destinations, and names of all passengers in the ve-
hicle. 

(2) A center must maintain documentation that includes the 
signature of the person conducting the inspection and the time of each 
inspection during the field trip. 

(3) Appropriate staff must be present when a minor is de-
livered to the center. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204660 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER E. BUILDING REQUIRE-
MENTS 
26 TAC §550.1208 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 

of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §248A.101, which authorizes 
the Executive Commissioner of HHSC to adopt rules to imple-
ment Texas Health and Safety Code §248A, including rules 
prescribing minimum standards to protect the health and safety 
of minors being served in prescribed pediatric extended care 
centers. 
The amendment implements Texas Government Code 
§531.0055 and §531.033, and Texas Health and Safety Code, 
Chapter 248A. 
§550.1208. Food Preparation. 
A center must have a food preparation area designated for the prepara-
tion of meals, snacks, or prescribed nourishments. The meals, snacks, 
and nourishments must be maintained in accordance with state and lo-
cal sanitation and safe food handling standards. If the center has a 
kitchen for cooking meals, or for providing meals and snacks directly 
or under contract, the [, including the Texas Food Establishment Rules. 
The] center must be in compliance with Texas Department of State 
Health Services rules in 25 Texas Administrative Code Chapter 228 
(relating to Retail Food Establishments). The center must also be in 
compliance with [TAC §§229.161 - 229.171 and §§229.173 - 229.175 
and] local health ordinances or requirements in the storage, prepara-
tion, and distribution of food; sanitation of dishes, equipment, and work 
area; and in the storage and disposal of waste. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 
2022. 
TRD-202204661 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 5. TEXAS VETERANS LAND 
BOARD 

CHAPTER 175. GENERAL RULES OF THE 
VETERANS LAND BOARD 
SUBCHAPTER A. GENERAL RULES AND 
CONTRACTING FINANCING 
40 TAC §175.17 

The Texas Veterans Land Board (VLB) proposes an amendment 
to 40 Texas Administrative Code (TAC) §175.17 amending the 
fees for the preparation, or approval of any documents including 
a deed issued when a loan is paid in full. 
BACKGROUND OF THE PROPOSED AMENDMENTS. 

47 TexReg 8108 December 9, 2022 Texas Register 



♦ ♦ ♦ 

The transfer processing fee for documents is currently $75.00 
and has been for many years. This fee amount is $25.00 below 
the standard processing fee for standard assumptions. To be in 
line with the industry standard, the VLB proposes an increase of 
the fee from $75.00 to $150.00. Currently, this deficient amount 
is being debited from the client remittance at loan level, so that 
the vendor's invoice can be paid each month. To prevent further 
need for absorption of losses by the fund, an increase in the 
amount that third party vendors may charge for services related 
to partial releases and severances must be approved. 
FISCAL AND EMPLOYMENT IMPACTS. 
Mr. Raul Gonzales, Deputy Director for the VLB, has determined 
that for each year of the first five years the amended rule as pro-
posed is in effect, there will be minimal, if any, fiscal implications 
to the state government as a result of administering the amended 
rule. Mr. Gonzales has also determined that for each year of the 
first five years the proposed amendments are in effect, there will 
be no impacts to the local economy. 
Mr. Gonzales has determined that there will be no fiscal impli-
cations to the local government or additional costs of compli-
ance for large and small businesses or individuals resulting from 
the proposed amendment. VLB has determined that the pro-
posed rulemaking will have no adverse local employment and 
that no impact statement is required pursuant to Texas Govern-
ment Code §2001.022. 
PUBLIC BENEFIT. 
Mr. Gonzales has determined that the public will benefit from the 
proposed amendment by the fee increase listed above. 
GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED 
BY TEX. GOV'T CODE §2001.0221. 
Mr. Raul Gonzales, Deputy Director for the VLB, has determined 
that, for the first five years the proposed repeal would be in ef-
fect: 1. The proposed amendment does not create or eliminate 
a government program; 2. The proposed amendment does not 
require a change in work that would require the creation of new 
employee positions, nor is the proposed amendment significant 
enough to reduce work load to a degree that any existing em-
ployee positions are eliminated; 3. The proposed amendment 
does not require additional future legislative appropriations; 4. 
The proposed amendment will increase the fees, but will bring it 
up in line with the current industry rate; 5. The proposed amend-
ment is not creating a new regulation; 6. The proposed action will 
not repeal an existing regulation; 7. The proposed amendment 
will not increase or decrease the number of individuals subject 
to the rule's applicability; and 8. The proposed amendment will 
not negatively or positively affect this state's economy. 
ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSI-
NESSES OR RURAL COMMUNITIES AND REGULATORY 
FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002. 
Mr. Raul Gonzales, Deputy Director for the VLB, has evaluated 
this proposed amendment and determined that the proposed 

rulemaking action will not create an economic effect on small 
or micro-businesses or rural communities. 
PUBLIC COMMENT REQUEST. 
To comment on the proposed rulemaking, please send a writ-
ten comment to Mr. Walter Talley, Texas Register Liaison, 
Texas General Land Office, P.O. Box 12873, Austin, Texas 
78711, facsimile number (512) 463-6311 or email to walter.tal-
ley@glo.texas.gov. Written comments must be received no 
later than 5:00 p.m., thirty (30) days from the date of publication 
of this proposal. 
STATUTORY AUTHORITY. 
The amendments are proposed under Texas Natural Resources 
Code §161.070, that provides that the Veterans Land Board shall 
set and collect, for the use of the state, reasonable fees in the 
amount determined by the VLB. 
No other statute, code, or article is affected by this proposed 
amendment. 
§175.17. Fees and Deposits. 

(a) (No change.) 

(b) The board shall collect the following fees when they are 
applicable: 

(1) - (4) (No change.) 

(5) The board shall collect a fee not to exceed $150 [$75] 
for the preparation, review, or approval of any document, including but 
not limited to the following: 

(A) - (E) (No change.) 

(6) a fee for a deed issued when a loan is paid in full, not 
to exceed: 

(A) $150 [$75] if the contract incorporates this chapter 
by reference, or includes a general reference to the rules and/or regu-
lations of the board; or 

(B) (No change.) 

(c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 28, 
2022. 
TRD-202204692 
Mark Havens 
Chief Clerk, Deputy land Commissioner 
Texas Veterans Land Board 
Earliest possible date of adoption: January 8, 2023 
For further information, please call: (512) 475-1859 
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	Written comments on the proposal may be submitted to Allison Levee, Director, by email to InformalDisputeResolu-tion@hhsc.state.tx.us. To be considered, comments must be submitted no later than 31 days after the date of this issue of the Texas Register. Com-ments must be (1) postmarked or shipped before the last day of the comment period; (2) hand-delivered before 5:00 p.m. on the last working day of the comment period; or (3) emailed be-fore midnight on the last day of the comment period. If last day to su
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	in the rebuttal letter and supporting documentation are [will be] re-viewed); (2) the reason or reasons each violation [citation] is dis-puted; and (3) the outcome desired by the provider for each disputed violation [citation]. (e) The provider submits its supporting documentation or in-formation in the following format: (1) organize the attachments by violation [citation] and cross-reference to the disputed violation [citation] in the rebuttal letter; (2) ensure all information is labeled and legible; (3) 

	receipt of such shared IDR information to respond to HHSC about that information. HHSC shares [will share] any such responses with the opposing party. (l) HHSC may request additional information from the provider or [and/or] the State survey agency. HHSC notifies both [Both] parties [will be notified] of the request for additional informa-tion and that they have until the end of the second business day after notification to respond to the request. HHSC provides [The] opposing parties [party will be provided
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	survey Agency. The State survey Agency maintains responsibility for and makes final IDR decisions. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on November 18, 2022. TRD-202204657 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: January 8, 2023 For further information, please call: (512) 589-8618 ♦ ♦ ♦ TITLE 4. AGRI




	Ms. Karen Reichek, Administrator for Trade and Business De-velopment, has determined that for the first five-year period the proposed amendments are in effect, there will be no fiscal impli-cations for the state or local governments as a result of enforcing or administering the proposal. Ms. Reichek has also determined that for each year of the first five years the proposal is in effect, the public benefit will be im-proved readability and clarification of the rules. GOVERNMENT GROWTH IMPACT STATEMENT: Purs
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	Ms. Karen Reichek, Administrator for Trade and Business De-velopment, has determined that for the first five-year period the proposed amendments are in effect, there will be no fiscal impli-cations for the state or local governments as a result of enforcing or administering the proposal. Ms. Reichek has also determined that for each year of the first five years the proposal is in effect, the public benefit will be im-proved readability and clarification of the rules. GOVERNMENT GROWTH IMPACT STATEMENT: Purs
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	(3) [(4)] Farmers market--An association operating one or more locations at which a group of two or more farmers offer produce for retail sale. §17.71. Issuance of Certificate. (a) The commissioner shall certify farmers markets in accor-dance with this subchapter [and the Texas Agriculture Code, Chapter 15]. Upon certification of a farmers market, the commissioner shall issue a farmers market certificate. Certified farmers markets agree to comply with local municipal, county and state health and safety regu
	(3) [(4)] Farmers market--An association operating one or more locations at which a group of two or more farmers offer produce for retail sale. §17.71. Issuance of Certificate. (a) The commissioner shall certify farmers markets in accor-dance with this subchapter [and the Texas Agriculture Code, Chapter 15]. Upon certification of a farmers market, the commissioner shall issue a farmers market certificate. Certified farmers markets agree to comply with local municipal, county and state health and safety regu
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	A farmers market is eligible for certification if: (1) a completed farmers market application form is submit-ted; (2) the applicant has filed annually with the department [Texas Department of Agriculture] at the state headquarters [office] in Austin, a copy of the farmers market association bylaws, a list of the members of the governing body, a list of the association members, identifying those members that are farmers selling their own produce, a description of the market location, and the seasons, days, a
	A farmers market is eligible for certification if: (1) a completed farmers market application form is submit-ted; (2) the applicant has filed annually with the department [Texas Department of Agriculture] at the state headquarters [office] in Austin, a copy of the farmers market association bylaws, a list of the members of the governing body, a list of the association members, identifying those members that are farmers selling their own produce, a description of the market location, and the seasons, days, a
	A farmers market is eligible for certification if: (1) a completed farmers market application form is submit-ted; (2) the applicant has filed annually with the department [Texas Department of Agriculture] at the state headquarters [office] in Austin, a copy of the farmers market association bylaws, a list of the members of the governing body, a list of the association members, identifying those members that are farmers selling their own produce, a description of the market location, and the seasons, days, a



	ments of an agreed order to the list of actions considered detri-mental practice. Fiscal Note Ralph A. Harper, Executive Director of the Executive Council of Physical Therapy and Occupational Therapy Examiners, has de-termined that for the first five-year period the amendment is in effect there would be no loss of revenue, and there would be no fiscal implication to units of local government as a result of en-forcing or administering the rules. Public Benefits and Costs Mr. Harper has determined that for th
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	ments of an agreed order to the list of actions considered detri-mental practice. Fiscal Note Ralph A. Harper, Executive Director of the Executive Council of Physical Therapy and Occupational Therapy Examiners, has de-termined that for the first five-year period the amendment is in effect there would be no loss of revenue, and there would be no fiscal implication to units of local government as a result of en-forcing or administering the rules. Public Benefits and Costs Mr. Harper has determined that for th


	Public Comment Comments on the proposed amendments may be submitted to Karen Gordon, PT Coordinator, Texas Board of Physical Ther-apy Examiners, 1801 Congress Ave, Suite 10.900, Austin, Texas 78701; email: karen@ptot.texas.gov. Comments must be re-ceived no later than 30 days from the date this proposed amend-ment is published in the Texas Register. Statutory Authority The amendment is proposed under Texas Occupation Code §453.102, which authorizes the board to adopt rules necessary to implement chapter 453
	Public Comment Comments on the proposed amendments may be submitted to Karen Gordon, PT Coordinator, Texas Board of Physical Ther-apy Examiners, 1801 Congress Ave, Suite 10.900, Austin, Texas 78701; email: karen@ptot.texas.gov. Comments must be re-ceived no later than 30 days from the date this proposed amend-ment is published in the Texas Register. Statutory Authority The amendment is proposed under Texas Occupation Code §453.102, which authorizes the board to adopt rules necessary to implement chapter 453
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	ness arrangement or payments practice is acceptable under 42 United States Code §1320a-7b(b) or its regulations; (13) [(12)] advertising in a manner which is false, mislead-ing, or deceptive; (14) [(13)] knowingly falsifying and/or forging a referring practitioner's referral for physical therapy; (15) [(14)] failing to notify the board of any conduct by an-other licensee which reasonably appears to be a violation of the Practice Act and rules, or aids or causes another person, directly or indirectly, to vio



	Most state cancer registries participate in the federal National Cancer Institute's Virtual Pooled Registry (VPR) IRB, a service which allows researchers to use a single IRB to request cancer registry data from multiple institutions. The proposed amend-ment to §91.12 will allow DSHS to designate the VPR IRB as an approved alternative IRB for researchers to use when requesting Texas Cancer Registry data, thus allowing researchers to sub-mit their study and obtain approval from either the VPR IRB or the DSHS 
	Most state cancer registries participate in the federal National Cancer Institute's Virtual Pooled Registry (VPR) IRB, a service which allows researchers to use a single IRB to request cancer registry data from multiple institutions. The proposed amend-ment to §91.12 will allow DSHS to designate the VPR IRB as an approved alternative IRB for researchers to use when requesting Texas Cancer Registry data, thus allowing researchers to sub-mit their study and obtain approval from either the VPR IRB or the DSHS 
	Most state cancer registries participate in the federal National Cancer Institute's Virtual Pooled Registry (VPR) IRB, a service which allows researchers to use a single IRB to request cancer registry data from multiple institutions. The proposed amend-ment to §91.12 will allow DSHS to designate the VPR IRB as an approved alternative IRB for researchers to use when requesting Texas Cancer Registry data, thus allowing researchers to sub-mit their study and obtain approval from either the VPR IRB or the DSHS 
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	Most state cancer registries participate in the federal National Cancer Institute's Virtual Pooled Registry (VPR) IRB, a service which allows researchers to use a single IRB to request cancer registry data from multiple institutions. The proposed amend-ment to §91.12 will allow DSHS to designate the VPR IRB as an approved alternative IRB for researchers to use when requesting Texas Cancer Registry data, thus allowing researchers to sub-mit their study and obtain approval from either the VPR IRB or the DSHS 
	The proposed rules will not affect a local economy. COSTS TO REGULATED PERSONS Texas Government Code §2001.0045 does not apply to these rules because the rules are necessary to protect the health, safety, and welfare of the residents of Texas and do not impose a cost on regulated persons. PUBLIC BENEFIT AND COSTS Manda Hall, M.D., Associate Commissioner of Community Health Improvement Division, has determined that for each year of the first five years the rules are in effect, the public benefit will be a mo
	The proposed rules will not affect a local economy. COSTS TO REGULATED PERSONS Texas Government Code §2001.0045 does not apply to these rules because the rules are necessary to protect the health, safety, and welfare of the residents of Texas and do not impose a cost on regulated persons. PUBLIC BENEFIT AND COSTS Manda Hall, M.D., Associate Commissioner of Community Health Improvement Division, has determined that for each year of the first five years the rules are in effect, the public benefit will be a mo
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	vices by DSHS and for the administration of Texas Health and Safety Code, Chapter 1001. The amendments implement Texas Government Code, Chapter 531 and Texas Health and Safety Code, Chapters 82 and 1001. §91.11. Requests for Statistical Cancer Data. (a) Statistical cancer data previously analyzed are available upon written or oral request to the Texas Cancer Registry. All other requests for statistical cancer data shall be in writing and directed to: CancerData@dshs.texas.gov or Texas Cancer Registry, Mail 
	vices by DSHS and for the administration of Texas Health and Safety Code, Chapter 1001. The amendments implement Texas Government Code, Chapter 531 and Texas Health and Safety Code, Chapters 82 and 1001. §91.11. Requests for Statistical Cancer Data. (a) Statistical cancer data previously analyzed are available upon written or oral request to the Texas Cancer Registry. All other requests for statistical cancer data shall be in writing and directed to: CancerData@dshs.texas.gov or Texas Cancer Registry, Mail 
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	necessary to carry out the intent of the Act and in accordance with subsection (a) of this section. (5) An individual who submits a valid authorization for re-lease of an individual cancer record shall have access to review or ob-tain copies of the information described in the authorization for release. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on November 18, 2022.

	The proposed amendment to §101.3 removes requirements con-cerning the nicotine yield rating of cigarette or tobacco products that are no longer applicable due to the repeal of Texas Health and Safety Code §161.353. Additional changes include updat-ing DSHS contact information and allowing annual reports to be submitted via email. The proposed amendment to §101.4 removes the tobacco ingre-dient reporting form in the section and updates and locates the form on the DSHS website. The proposed amendment to §101.
	The proposed amendment to §101.3 removes requirements con-cerning the nicotine yield rating of cigarette or tobacco products that are no longer applicable due to the repeal of Texas Health and Safety Code §161.353. Additional changes include updat-ing DSHS contact information and allowing annual reports to be submitted via email. The proposed amendment to §101.4 removes the tobacco ingre-dient reporting form in the section and updates and locates the form on the DSHS website. The proposed amendment to §101.
	The proposed amendment to §101.3 removes requirements con-cerning the nicotine yield rating of cigarette or tobacco products that are no longer applicable due to the repeal of Texas Health and Safety Code §161.353. Additional changes include updat-ing DSHS contact information and allowing annual reports to be submitted via email. The proposed amendment to §101.4 removes the tobacco ingre-dient reporting form in the section and updates and locates the form on the DSHS website. The proposed amendment to §101.
	COSTS TO REGULATED PERSONS Texas Government Code §2001.0045 does not apply to these rules because the rules do not impose a cost on regulated per-sons and are necessary to implement legislation that does not specifically state that §2001.0045 applies to the rules. PUBLIC BENEFIT AND COSTS Dr. Manda Hall, Associate Commissioner of DSHS Community Health Improvement Division, has determined for each year of the first five years the rules are in effect, the public may ben-efit from the elimination of certain re
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	The purpose of these rules is to implement Texas Health and Safety Code, Chapter 161, Subchapter P [Subchapter N], "Disclosure of In-gredients in Cigarettes and Tobacco Products." §101.2. Definitions. The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise. (1) Annual report--A tobacco manufacturer's annual report to the department, which provides the ingredient information [and nico-tine yield ratings]. [(2) Chewing or snuff t
	The purpose of these rules is to implement Texas Health and Safety Code, Chapter 161, Subchapter P [Subchapter N], "Disclosure of In-gredients in Cigarettes and Tobacco Products." §101.2. Definitions. The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise. (1) Annual report--A tobacco manufacturer's annual report to the department, which provides the ingredient information [and nico-tine yield ratings]. [(2) Chewing or snuff t
	The purpose of these rules is to implement Texas Health and Safety Code, Chapter 161, Subchapter P [Subchapter N], "Disclosure of In-gredients in Cigarettes and Tobacco Products." §101.2. Definitions. The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise. (1) Annual report--A tobacco manufacturer's annual report to the department, which provides the ingredient information [and nico-tine yield ratings]. [(2) Chewing or snuff t
	(E) an article or product that is made of tobacco or a tobacco substitute and that is not a cigarette or an e-cigarette as defined by Texas Health and Safety Code §161.081. [(10) Smoking tobacco, including granulated, plug-cut, crimp-cut, ready rubbed, and any form of tobacco suitable for smoking in a pipe or as a cigarette; chewing tobacco, including cavendish, twist, plug, scrap, and any kind of tobacco suitable for chewing; snuff or other preparations of pulverized tobacco; or an article or product that 
	(E) an article or product that is made of tobacco or a tobacco substitute and that is not a cigarette or an e-cigarette as defined by Texas Health and Safety Code §161.081. [(10) Smoking tobacco, including granulated, plug-cut, crimp-cut, ready rubbed, and any form of tobacco suitable for smoking in a pipe or as a cigarette; chewing tobacco, including cavendish, twist, plug, scrap, and any kind of tobacco suitable for chewing; snuff or other preparations of pulverized tobacco; or an article or product that 
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	[(b) Each manufacturer providing ingredient information pur-suant to Health and Safety Code, Chapter 161, Subchapter N, relat-ing to Disclosure of Ingredients in Cigarettes and Tobacco Products (hereinafter "ingredient information"), shall have the option of provid-ing such information in electronic form. Electronic form shall include, without limitation, providing access to the ingredient information on a computer system established and maintained by the manufacturer and accessible by the department as pro
	[(b) Each manufacturer providing ingredient information pur-suant to Health and Safety Code, Chapter 161, Subchapter N, relat-ing to Disclosure of Ingredients in Cigarettes and Tobacco Products (hereinafter "ingredient information"), shall have the option of provid-ing such information in electronic form. Electronic form shall include, without limitation, providing access to the ingredient information on a computer system established and maintained by the manufacturer and accessible by the department as pro
	[(b) Each manufacturer providing ingredient information pur-suant to Health and Safety Code, Chapter 161, Subchapter N, relat-ing to Disclosure of Ingredients in Cigarettes and Tobacco Products (hereinafter "ingredient information"), shall have the option of provid-ing such information in electronic form. Electronic form shall include, without limitation, providing access to the ingredient information on a computer system established and maintained by the manufacturer and accessible by the department as pro
	[(b) Each manufacturer providing ingredient information pur-suant to Health and Safety Code, Chapter 161, Subchapter N, relat-ing to Disclosure of Ingredients in Cigarettes and Tobacco Products (hereinafter "ingredient information"), shall have the option of provid-ing such information in electronic form. Electronic form shall include, without limitation, providing access to the ingredient information on a computer system established and maintained by the manufacturer and accessible by the department as pro

	reported brand-specific ingredient information has been removed from such area, or transmitted or communicated.] Authorized individuals shall take all precautions necessary to ensure that no unauthorized per-son overhears or otherwise intentionally or inadvertently receives such information. (d) Annual reports shall be retained according to the appropri-ate department record retention schedule. At the end of the retention period, annual reports shall be destroyed. (e) Storage Space [Room]. (1) Information i
	reported brand-specific ingredient information has been removed from such area, or transmitted or communicated.] Authorized individuals shall take all precautions necessary to ensure that no unauthorized per-son overhears or otherwise intentionally or inadvertently receives such information. (d) Annual reports shall be retained according to the appropri-ate department record retention schedule. At the end of the retention period, annual reports shall be destroyed. (e) Storage Space [Room]. (1) Information i
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	[(3) An entity that reports ingredient information electron-ically under Chapter 161, Subchapter N of the Health and Safety Code shall provide the department with a CD-ROM containing electronic encryption software to enable an authorized user at the department to obtain access to the reported information on the department's computer. This information must be in the form of a searchable data base, with fields for brand name, ingredient, and year. The Information Control Officer shall be responsible for maint
	[(3) An entity that reports ingredient information electron-ically under Chapter 161, Subchapter N of the Health and Safety Code shall provide the department with a CD-ROM containing electronic encryption software to enable an authorized user at the department to obtain access to the reported information on the department's computer. This information must be in the form of a searchable data base, with fields for brand name, ingredient, and year. The Information Control Officer shall be responsible for maint
	[(3) An entity that reports ingredient information electron-ically under Chapter 161, Subchapter N of the Health and Safety Code shall provide the department with a CD-ROM containing electronic encryption software to enable an authorized user at the department to obtain access to the reported information on the department's computer. This information must be in the form of a searchable data base, with fields for brand name, ingredient, and year. The Information Control Officer shall be responsible for maint

	(1) submit the information to the attorney general with a request that the attorney general [he/she] make the determinations called for under Texas Health and Safety Code §161.354(b) and (d) [subsections (b) and (d) of this section], and Texas Government Code §552.110; (2) submit the information to the attorney general in accor-dance with procedures set out in the Texas Government Code, Chap-ter 552, and the attorney general's Public Information Act Handbook [Open Records Handbook]; (3) contemporaneous with
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	(1) submit the information to the attorney general with a request that the attorney general [he/she] make the determinations called for under Texas Health and Safety Code §161.354(b) and (d) [subsections (b) and (d) of this section], and Texas Government Code §552.110; (2) submit the information to the attorney general in accor-dance with procedures set out in the Texas Government Code, Chap-ter 552, and the attorney general's Public Information Act Handbook [Open Records Handbook]; (3) contemporaneous with




	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on November 18, 2022. TRD-202204656 Cynthia Hernandez General Counsel Department of State Health Services Earliest possible date of adoption: January 8, 2023 For further information, please call: (512) 776-2031 ♦ ♦ ♦ TITLE 26. HEALTH AND HUMAN SERVICES PART 1. HEALTH AND HUMAN SERVICES COMMISSION CHAPTER 307. BEHAVIORAL HEAL
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	Proposed new §307.201 describes the purpose of the subchap-ter. Proposed new §307.203 establishes rule applicability to residen-tial treatment center providers that contract with HHSC to provide RTC Project services; LMHAs and LBHAs that have RTC Project administrative responsibilities; and a child and their legally au-thorized representative who is an applicant or recipient of ser-vices under the RTC Project. Proposed new §307.205 provides definitions for terminology used in the subchapter. Proposed new §3
	Proposed new §307.201 describes the purpose of the subchap-ter. Proposed new §307.203 establishes rule applicability to residen-tial treatment center providers that contract with HHSC to provide RTC Project services; LMHAs and LBHAs that have RTC Project administrative responsibilities; and a child and their legally au-thorized representative who is an applicant or recipient of ser-vices under the RTC Project. Proposed new §307.205 provides definitions for terminology used in the subchapter. Proposed new §3
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	Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural communities because there is no requirement to alter current business practices. LOCAL EMPLOYMENT IMPACT The proposed rules will not affect a local economy. COSTS TO REGULATED PERSONS Texas Government Code §2001.0045 does not apply to these rules because the rules do not impose a cost on regulated per-sons. PUBLIC BENEFIT AND COSTS Sonja Gaines, Deputy Executive Commissioner for Intell
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	The new sections affect Texas Government Code §531.0055 and Texas Family Code §262.353. §307.201. Purpose. The purpose of this subchapter is to implement the relinquishment avoidance program in accordance with Texas Family Code Chapter 262, Subchapter E, which provides beds in residential treatment center operations to prevent the relinquishment of parental conservatorship to the Texas Department of Family and Protective Services solely to obtain mental health services for a child with a serious emotional d

	(10) LPHA--Licensed practitioner of the healing arts. A person who is: (A) a physician; (B) a physician assistant; (C) an advanced practice registered nurse; (D) a licensed psychologist; (E) a licensed professional counselor; (F) a licensed clinical social worker; or (G) a licensed marriage and family therapist. (11) Ombudsman--The Ombudsman for Behavioral Health Access to Care established by Texas Government Code §531.02251 serves as a neutral party to help individuals, including individuals who are uninsu
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	(1) be a resident of the State of Texas; (2) be younger than 18 years of age; (3) have an SED; (4) require residential treatment services, as outlined in §307.213 of this subchapter (relating to Assessing Eligibility); and (5) not be in DFPS managing conservatorship by written court order issued under Texas Family Code, Title 5. (b) The child's LAR must: (1) be at risk of relinquishing parental conservatorship of the child if there are no community-based mental health or financial re-sources available to ad
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	(3) the child's LAR declines RTC Project services verbally or in writing; (4) the child's LAR declines LMHA or LBHA services ver-bally or in writing; (5) the child is placed in DFPS managing conservatorship by written court order issued under Texas Family Code, Title 5; (6) the child is no longer a resident of Texas; (7) the child is committed to the Texas Juvenile Justice De-partment or the Texas Department of Criminal Justice; (8) the child is deceased; (9) The child has been on the interest list for over
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	(1) the reasons for the removal of the child's name from the interest list and the process for appealing the decision in accordance with this section; (2) the availability of information and assistance from the HHSC Ombudsman by contacting the Ombudsman at 1-800-252-8154 or online at hhs.texas.gov/ombudsman; (3) the telephone number and address of the protection and advocacy system established in Texas; and (4) information developed by DFPS regarding the process for initiating an intake with DFPS for possib
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	(3) The LMHA or LBHA notifies the RTC Project Team about the child's LAR's decision within two business days. (4) the RTC Project team authorizes the child's LAR's choice of available RTC options within two business days. (d) If the RTC contractor determines they are unable to meet the treatment needs of the child at the RTC, the RTC contractor must notify the RTC Project team within the timeframe outlined in the con-tractor's HHSC contract, and describe the reasons why the child cannot be admitted. (e) If 
	(3) The LMHA or LBHA notifies the RTC Project Team about the child's LAR's decision within two business days. (4) the RTC Project team authorizes the child's LAR's choice of available RTC options within two business days. (d) If the RTC contractor determines they are unable to meet the treatment needs of the child at the RTC, the RTC contractor must notify the RTC Project team within the timeframe outlined in the con-tractor's HHSC contract, and describe the reasons why the child cannot be admitted. (e) If 
	(3) The LMHA or LBHA notifies the RTC Project Team about the child's LAR's decision within two business days. (4) the RTC Project team authorizes the child's LAR's choice of available RTC options within two business days. (d) If the RTC contractor determines they are unable to meet the treatment needs of the child at the RTC, the RTC contractor must notify the RTC Project team within the timeframe outlined in the con-tractor's HHSC contract, and describe the reasons why the child cannot be admitted. (e) If 
	(3) The LMHA or LBHA notifies the RTC Project Team about the child's LAR's decision within two business days. (4) the RTC Project team authorizes the child's LAR's choice of available RTC options within two business days. (d) If the RTC contractor determines they are unable to meet the treatment needs of the child at the RTC, the RTC contractor must notify the RTC Project team within the timeframe outlined in the con-tractor's HHSC contract, and describe the reasons why the child cannot be admitted. (e) If 
	(3) The LMHA or LBHA notifies the RTC Project Team about the child's LAR's decision within two business days. (4) the RTC Project team authorizes the child's LAR's choice of available RTC options within two business days. (d) If the RTC contractor determines they are unable to meet the treatment needs of the child at the RTC, the RTC contractor must notify the RTC Project team within the timeframe outlined in the con-tractor's HHSC contract, and describe the reasons why the child cannot be admitted. (e) If 
	(3) The LMHA or LBHA notifies the RTC Project Team about the child's LAR's decision within two business days. (4) the RTC Project team authorizes the child's LAR's choice of available RTC options within two business days. (d) If the RTC contractor determines they are unable to meet the treatment needs of the child at the RTC, the RTC contractor must notify the RTC Project team within the timeframe outlined in the con-tractor's HHSC contract, and describe the reasons why the child cannot be admitted. (e) If 



	(a) RTC contractors must be licensed by HHSC Child Care Regulation and have a contract with HHSC to provide RTC Project services. (b) The RTC contractor must provide comprehensive residen-tial treatment services as outlined in this subchapter, in the HHSC con-tract, and as described in the HHSC child-care minimum standards for general residential operations. The RTC must: (1) provide psychotherapy services that include individual and family therapy; (2) psychopharmacological therapy for the treatment of psy
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	(1) be approved by the service planning team and must meet the requirements outlined in Chapter 748, Subchapter I of this title (relating to Admission, Service Planning, and Discharge); and (2) be reviewed monthly, and updated at least every 90 cal-endar days, in accordance with Chapter 748, Subchapter I of this title. If the child's needs change, the service plan must be updated to address the changes. (g) The child's LAR must be included by the RTC contractor in developing the child's service plan, and in
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	(C) discharge summary to the child's LAR, LMHA or LBHA, and the RTC Project within seven calendar days after the child's discharge. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on November 18, 2022. TRD-202204662 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: January 8, 2023 For further information, please call: (512) 5
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	The proposed amendment to §371.9, Screening Requirements, simplifies client screening requirements to reference current clin-ical recommendations and the BCCS policy manual. The proposed amendment to §371.11, Follow-up and Case Man-agement Requirements, makes a minor administrative edit to clarify the title of the BCCS policy manual. The proposed amendment to §371.13, Payment for Services, clarifies payment procedures and updates a reference to DSHS and adds HHSC. The proposed amendment to §371.15, Client F
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	rules that are consistent with current program policies and do not contain out-of-date information. Trey Wood has also determined that for the first five years the rules are in effect, there are no anticipated economic costs to persons who are required to comply with the proposed rules be-cause there are no new fees or other costs associated with these rules. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwis
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	agreement with the Centers for Disease Control and Prevention and in compliance with the Act and its amendments [reauthorization], manages the delivery of breast and cervical cancer services statewide through the Breast and Cervical Cancer Services Program. §371.5. Providers. (a) Health care providers must be enrolled in Texas Medicaid [eligible to participate in the Texas Women's Health Program (TWHP)] in order to apply as providers [for] and be reimbursed for services pro-vided in the Breast and Cervical 
	cervical cancer screening and/or diagnostic services). [not have access to third-party payment for screening and/or diagnostic services.] (b) A woman age 40 or older who [that] meets eligibility cri-teria is eligible for breast cancer screening and diagnostic services. A woman under age 40 who [that] meets eligibility criteria is eligible for breast cancer diagnostic services. A woman under age 40 who meets el-igibility criteria may be eligible for screening services, based on Texas Health and Human Service
	cervical cancer screening and/or diagnostic services). [not have access to third-party payment for screening and/or diagnostic services.] (b) A woman age 40 or older who [that] meets eligibility cri-teria is eligible for breast cancer screening and diagnostic services. A woman under age 40 who [that] meets eligibility criteria is eligible for breast cancer diagnostic services. A woman under age 40 who meets el-igibility criteria may be eligible for screening services, based on Texas Health and Human Service


	TRD-202204671 Karen Ray Chief Counsel Health and Human Services Commission Earliest possible date of adoption: January 8, 2023 For further information, please call: (512) 438-3098 ♦ ♦ ♦ CHAPTER 550. LICENSING STANDARDS FOR PRESCRIBED PEDIATRIC EXTENDED CARE CENTERS The Executive Commissioner of the Texas Health and Human Services Commission (HHSC) proposes in Texas Administrative Code (TAC) Title 26, Part 1, Chapter 550, Licensing Standards for Prescribed Pediatric Extended Care Centers, amendments to §550.
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	and administering the rules as proposed does not have foresee-able implications related to costs or revenues of state or local government. GOVERNMENT GROWTH IMPACT STATEMENT HHSC has determined that during the first five years that the rules will be in effect: (1) the proposed rules will not create or eliminate a government program; (2) implementation of the proposed rules will not affect the num-ber of HHSC employee positions; (3) implementation of the proposed rules will result in no as-sumed change in fu
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	midnight on the last day of the comment period. If the last day to submit comments falls on a holiday, comments must be post-marked, shipped, or emailed before midnight on the following business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 22R042" in the subject line. SUBCHAPTER A. PURPOSE, SCOPE, LIMITATIONS, COMPLIANCE, AND DEFINITIONS 26 TAC §550.5 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executiv
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	(C) an individual--means: (i) the individual's spouse; (ii) each partnership and each partner thereof of which an individual or any affiliate of an individual is a partner; and (iii) each corporation in which an individual is an officer, director, or stockholder with a direct ownership of at least five percent; (D) a partnership--means a partner or a parent company of the partnership; and (E) a group of co-owners under any other business ar-rangement means an officer, director, or the equivalent under the s
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	(16) Clinical note--A notation of a contact with a minor or a minor's family member that is written and dated by any staff providing services on behalf of a center and that describes signs and symptoms of the minor, and treatments and medications administered to the minor, including the minor's reaction or response, and any changes in physical, emotional, psychosocial, or spiritual condition of the minor during a given period of time. (17) Commission--The Texas Health and Human Services Commission. (18) Com
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	(24) Conviction--An adjudication of guilt based on a find-ing of guilt, a plea of guilty, or a plea of nolo contendere. (25) DADS--The term referred to the Department of Aging and Disability Services; it now refers to HHSC. (26) Daily census--The number of minors served at a center during a center's hours of operation for a 24-hour period, starting at midnight. (27) Day--A calendar day, unless otherwise specified in the text. A calendar day includes Saturday, Sunday, and a holiday. (28) Dietitian--A person 
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	(40) Inspection--An on-site examination or audit of a cen-ter by HHSC to determine compliance with THSC Chapter 248A and this chapter. (41) Isolation--The involuntary confinement of a minor in a room of a center for the purposes of infection control, assessment, and observation away from other minors in a room at the center. When in isolation, a minor is physically prevented from contact with other minors. (42) Joint training--Training provided by HHSC to service providers and HHSC inspectors on subjects th
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	(54) Medication administration record--A record used to document the administration of a minor's medications and pharmaceu-ticals. (55) Medication list--A list that includes all prescriptions, over-the-counter pharmaceuticals, and supplements that a minor is pre-scribed or taking, including the dosage, preparation, frequency, and the method of administration. (56) Minor--An individual younger than 21 years of age who is medically dependent or technologically dependent. (57) Mitigation--An action taken to el
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	(65) Parent--A person authorized by law to act on behalf of a minor with regard to a matter described in this chapter. The term includes: (A) a biological, adoptive, or foster parent; (B) a guardian; (C) a managing conservator; and (D) a non-parent decision-maker as authorized by Texas Family Code §32.001. (66) Parent company--A person, other than an individual, who has a direct 100 percent ownership interest in the owner of a center. (67) Person--An individual, firm, partnership, corporation, association, 
	(65) Parent--A person authorized by law to act on behalf of a minor with regard to a matter described in this chapter. The term includes: (A) a biological, adoptive, or foster parent; (B) a guardian; (C) a managing conservator; and (D) a non-parent decision-maker as authorized by Texas Family Code §32.001. (66) Parent company--A person, other than an individual, who has a direct 100 percent ownership interest in the owner of a center. (67) Person--An individual, firm, partnership, corporation, association, 
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	(B) whose activities require an understanding of physi-cal therapy. (75) Physician--A person who: (A) has a valid license in Texas to practice medicine or osteopathy in accordance with Texas Occupations Code, Chapter 155; (B) has a valid license in Arkansas, Louisiana, New Mexico, or Oklahoma to practice medicine, who is the treating physi-cian of a minor, and orders services for the minor, in accordance with Texas Occupations Code, Chapter 151; or (C) is a commissioned or contract physician or surgeon who 
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	(A) assessment of alterations in mental status or evi-dence of suicide ideation or tendencies; (B) teaching coping mechanisms or skills; (C) counseling activities; or (D) evaluation of a plan of care. [(87) Public health disaster declaration--A governor's announcement based on a determination by the Department of State Health Services that there exists an immediate threat from a commu-nicable disease that:] [(A) poses a high risk of death or serious long-term dis-ability to a large number of people; and] [(
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	(101) Support services--Social, spiritual, and emotional care provided to a minor and a minor's parent by a center. (102) THSC--Texas Health and Safety Code. (103) Total census--The total number of minors with active plans of care at a center. (104) Transition support--Planning, coordination, and as-sistance to move the location of services provided to a minor from a center to the least restrictive setting appropriate. (105) Violation--A finding of noncompliance with this chapter or THSC Chapter 248A result
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	(8) the driver or the center's nurse riding in the vehicle in-spects the vehicle at the completion of each trip to ensure that no minor is left in the vehicle; and (9) the center maintains documentation that includes the signature of the individual conducting the inspection described in para-graph (8) of this subsection and the time of inspection. (e) A center must post near the emergency exit of each vehicle that transports a minor the following information in an easily readable font: (1) the name of the a
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	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; Texas Government Code §531.033, which provides the Executive Commissioner of HHSC with broad rule-making authority; and Texas Health and Safety Code §248A.101, which authorizes the Executive Commissioner of HHSC to adopt rules to imple-ment Texas Health and Safety Code §248A, including rules prescribing minimum standards to protect the health and safety of minors being served in prescribed pediat


	The transfer processing fee for documents is currently $75.00 and has been for many years. This fee amount is $25.00 below the standard processing fee for standard assumptions. To be in line with the industry standard, the VLB proposes an increase of the fee from $75.00 to $150.00. Currently, this deficient amount is being debited from the client remittance at loan level, so that the vendor's invoice can be paid each month. To prevent further need for absorption of losses by the fund, an increase in the amo
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