
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
SUBCHAPTER D. MISCELLANEOUS 
PROVISIONS 
4 TAC §§1.81 - 1.83, 1.91 

The Texas Department of Agriculture (Department) proposes 
amendments to Texas Administrative Code, Title 4, Part 1, 
Chapter 1, Subchapter D, §§1.81 and 1.91, and proposes new 
§§1.82 and 1.83. The Department identified the need for the 
proposed amendments and new rules during its rule review, 
conducted pursuant to Texas Government Code §2001.039, the 
adoption for which can be found in the Review of Agency Rules 
section of this issue. 
The proposed amendments to §1.81 remove unnecessary 
language, make editorial changes, make changes for improved 
readability and clarity, and add cross references to statute. 
Proposed new §1.82 addresses the operation of the depart-
ment's sick leave pool as required by Texas Government Code, 
§ 661.002. 
Proposed new §1.83 addresses the operation of the depart-
ment's family leave pool as required by Texas Government 
Code, § 661.022. 
The proposed amendments to §1.91 add a cross reference to 
statute, make editorial changes, and update the rule in accor-
dance with current department organization and procedure. 
Ms. Laura Ingram, Deputy General Counsel / Ethics Officer, 
has determined that for the first five-year period the proposed 
amendments and new rules are in effect, there will be no fiscal 
implications for the state or local governments as a result of en-
forcing or administering the rules. 
Ms. Ingram has also determined that for each year of the first 
five years the proposed amendments and new rules are in ef-
fect, the public benefit will be improved statutory compliance and 
readability and clarity of the rules. 
Ms. Ingram has determined there are no anticipated economic 
costs to persons required to comply with the proposed amend-
ments and new rules. 
Ms. Ingram has provided the following government growth 
impact statement, as required pursuant to Texas Government 
Code, §2001.0221. During the first five years the proposed 
amendments and new rules are in effect: 

(1) no government programs will be created or eliminated; 
(2) no employee positions will be created or eliminated; 
(3) there will be no increase or decrease in future legislative ap-
propriations to the Department; 
(4) there will be no increase or decrease in fees paid to the De-
partment; 
(5) no new regulations will be created by the proposal; 
(6) there will be no expansion, limitation, or repeal of existing 
regulation; 
(7) there will be no increase or decrease in the number of indi-
viduals subject to the rules; and 

(8) there will be no positive or adverse effect on the Texas econ-
omy. 
The Department has determined the proposed rules will not af-
fect a local economy within the meaning of Government Code 
§2001.022 and will not have an adverse economic effect on small 
businesses, micro-businesses, or rural communities. 
Written comments on the proposal may be submitted to Ms. 
Laura Ingram, Deputy General Counsel, Texas Department of 
Agriculture, P.O. Box 12847, Austin, Texas 78711, or by email 
to: Laura.Ingram@TexasAgriculture.gov. Comments must be 
received no later than 30 days from the date of publication of 
the proposal in the Texas Register. 

The amendments and new rules are proposed pursuant to Sec-
tion 2255.001 of the Texas Government Code (Code), which re-
quires the Department to adopt rules governing the relationship 
between private donors or organizations and the Department 
and its employees; Section 2171.1045 of the Code, which re-
quires the Department to adopt rules relating to assignment and 
use of agency vehicles; Section 661.002 of the Code, which re-
quires the Department to adopt rules relating to the operation 
of the Department's sick leave pool; and Section 661.022 of the 
Code, which requires the Department to adopt rules relating to 
the operation of the Department's family leave pool. 
§1.81. Private Organizations or Donors. 

(a) Purpose. The purpose of this section is to establish stan-
dards of conduct to govern the relationships between the department, its 
officers and employees, [of the department] and private organizations 
or donors in accordance with Texas Government Code, §2255.001. 

(b) Definitions. The following words and terms, when used in 
this subchapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Donor--An individual or organization that gives or of-
fers to give nonpublic gifts or donations, in whatever form, to the de-
partment. [Department--The Texas Department of Agriculture.] 
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[(2) Officer--The commissioner and deputy commissioner 
of agriculture.] 

[(3) Employee--Any person, other than an officer, em-
ployed by the department.] 

(2) [(4)] Private organization--A private organization de-
signed or operated to further the purposes and duties of the department. 

[(5) Donor--An individual or organization that gives or of-
fers to give nonpublic gifts or donations, in whatever form, to the de-
partment.] 

(c) Administration of donations. 

(1) Any funds received by the department as donations will 
be deposited in the state treasury. 

(2) Any funds received by a private organization as dona-
tions for the benefit of the department shall be administered by the pri-
vate organization in a manner that best serves the interests of the de-
partment. Any income from the investment of such funds shall also 
accrue to the benefit of the department. 

(3) All donations, in whatever form, will be used for the 
purpose specified by the donor, or for general departmental programs 
if no purpose is specified. 

(d) Standards of conduct. Acceptance of donations by the de-
partment, its officers, and employees may not result in an officer or 
employee's monetary enrichment. Acceptance must comply with de-
partment policy and procedures, and statutory requirements, including 
Texas Government Code, Chapter 572, Subchapter C; Texas Govern-
ment Code, Chapter 575; and Texas Government Code, §659.0201. 

[(1) An officer or employee shall not accept or solicit any 
gift, favor, or service from a private organization or donor that might 
reasonably tend to influence him in his official duties or that he knows 
or should know is being offered him with the intent to influence his 
official conduct.] 

[(2) An officer or employee shall not accept other employ-
ment or engage in any business or professional activity with a private 
organization or donor which the officer or employee might reasonably 
expect would require or induce him to disclose confidential informa-
tion acquired by reason of his official position.] 

[(3) An officer or employee shall not accept other employ-
ment or compensation from a private organization or donor which 
could reasonably be expected to impair the officer or employee's 
independence of judgment in the performance of his official position.] 

[(4) An officer or employee shall not make personal invest-
ments in association with a private organization or donor which could 
reasonably be expected to create a substantial conflict between the of-
ficer or employee's private interest and the interest of the department.] 

[(5) An officer or employee shall not intentionally or know-
ingly solicit, accept, or agree to accept any benefit for having exercised 
his official powers on behalf of a private organization or donor or for 
having performed his official duties in favor of a private organization 
or donor.] 

(e) [(6)] Service by officers and employees. An officer or em-
ployee of [who has policy direction over] the department [and] who 
also serves as an officer or director of a private organization or donor 
shall not vote on or otherwise participate in any measure, proposal, or 
decision pending before the private organization or donor if the depart-
ment might reasonably be expected to have an interest in such measure, 
proposal, or decision. 

(f) [(7)] Use of employees or property. The department, its of-
ficers, and employees [An officer or employee] shall not authorize a 
private organization or donor to use the employees or property of the 
department unless the use is [property is used] in accordance with a 
contract between the department and the private organization or donor, 
or the department is otherwise compensated for the use [of the prop-
erty]. 

§1.82. Sick Leave Pool. 
(a) A sick leave pool is established to alleviate hardship caused 

to an employee and the employee's immediate family if a catastrophic 
injury or illness forces the employee to exhaust all eligible leave time 
earned by that employee and to lose compensation time from the state. 

(b) The Administrator for Human Resources, or his or her de-
signee, will administer the sick leave pool. 

(c) The pool administrator will develop and maintain a policy, 
operating procedures, and forms for the administration of the sick leave 
pool, subject to approval by the Deputy Commissioner. 

(d) Operation of the pool shall be consistent with the Texas 
Government Code, Chapter 661, Subchapter A. 

§1.83. Family Leave Pool. 
(a) A family leave pool is established to provide eligible em-

ployees more flexibility in: 

(1) bonding with and caring for children during a child's 
first year following birth, adoption, or foster placement; and 

(2) caring for a seriously ill family member or the 
employee themselves, including pandemic-related illnesses or compli-
cations caused by a pandemic. 

(b) The Administrator for Human Resources, or his or her de-
signee, will administer the family leave pool. 

(c) The pool administrator will develop and maintain a policy, 
operating procedures, and forms for the administration of the family 
leave pool, subject to approval by the Deputy Commissioner. 

(d) Operation of the pool shall be consistent with the Texas 
Government Code, Chapter 661, Subchapter A-1. 

§1.91. Vehicle Fleet Management. 
Pursuant to Texas Government Code, §2171.1045, and consistent with 
the management plan developed by the office of vehicle fleet manage-
ment, the department requires that: 

(1) [(a)] Each [Except as provided by subsection (b) of this 
section,] state-owned vehicle [vehicles] under the department's con-
trol shall be assigned to the department's motor vehicle pool and made 
available for checkout [use] as needed, except for a vehicle assigned to 
a field employee for regular use. 

(2) [(b)] If the department assigns a vehicle [a state-owned 
vehicle under the department's control is assigned] to an administrative 
or executive [individual] employee for use on a regular basis, then [the 
head of] the department's Chief of Operational Support [Services De-
partment], or his or her designee, must document in writing a finding 
that the assignment and use of the vehicle is critical to the needs and 
mission of the department [department's needs and mission]. The writ-
ten documentation must be maintained by the Agency Administration 
Division [Support Services Department]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

47 TexReg 7618 November 18, 2022 Texas Register 



Filed with the Office of the Secretary of State on November 2, 
2022. 
TRD-202204333 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER R. CHILDREN'S ACCESS TO 
NUTRITIOUS FOOD GRANT PROGRAM 
4 TAC §§1.1200 - 1.1204 

The Texas Department of Agriculture (Department) proposes the 
repeal of Texas Administrative Code, Title 4, Part 1, Chapter 1, 
Subchapter R, Children's Access to Nutritious Food Grant Pro-
gram, §§1.1200 - 1.1204. The Department identified the need 
for the proposed repeal during its rule review of Subchapter R 
conducted pursuant to Texas Government Code §2001.039, the 
adoption of which can in found in the Review of Agency Rules 
section of this issue. 
The repeal of Texas Administrative Code, Title 4, Part 1, Chap-
ter 1, Subchapter R, is proposed based on lack of business ne-
cessity due to the absence of appropriated funding. During its 
review of Subchapter R, the Department determined that funds 
were not appropriated for the program. At such time as program 
funding is appropriated, the Department will comply with the re-
quirements contained within Texas Agriculture Code Chapter 25 
and re-establish the grant program. 
The Department has determined that the proposed repeals will 
not affect a local economy, so the Department is not required 
to prepare a local employment impact statement under Texas 
Government Code, §2001.022. 
Karen Reichek, Administrator for Trade and Business Develop-
ment, has determined that for the first five years the proposal is 
in effect, there will be no fiscal implications for the state or local 
governments as a result of enforcing or administering the pro-
posed repeals. 
Ms. Reichek has also determined that for each year of the first 
five years the proposed repeals are in effect, the public benefit 
anticipated will be improved clarity to Department rules by re-
moving rules for a program that is not currently funded or admin-
istered by the Department. There will be no adverse economic 
effect on micro-businesses, small businesses, rural communi-
ties, or individuals as a result of the proposed repeals. . 
Pursuant to Texas Government Code, §2001.0221 the Depart-
ment provides the following Government Growth Impact State-
ment for the proposed repeals For each year of the first five years 
after implementing the proposed repeals, the Department has 
determined the following: 
1. No new or current government or Department programs will 
be created. While the rules for a program would be repealed 
as a result of this proposal, the program itself would not entirely 
be eliminated. The Children's Access to Nutritious Food Grant 
Program remains authorized by Texas Agriculture Code, Chap-
ter 25, subject to appropriation of funding; 

2. No employee positions will be created or eliminated; 
3. There will not be an increase or decrease in future legislative 
appropriations to the Department; however, the Children's Ac-
cess to Nutritious Food Grant Program remains authorized by 
Texas Agriculture Code, Chapter 25, subject to appropriation of 
funding; 
4. There will be no increase or decrease in fees paid to the 
Department; 
5. There will be no new regulations created by the proposal; 
6. The proposed repeals will repeal an existing regulation; 
7. The Children's Access to Nutritious Food Grant Program did 
not receive appropriated funds and was not implemented by the 
Department; therefore, the proposed repeal neither increases 
nor decreases the number of individuals subject to the rules' ap-
plicability; 
8. The proposed repeals are not anticipated to have an adverse 
effect on the Texas economy. 
Written comments on the proposed repeals may be submitted to 
Ms. Karen Reichek, Administrator for Trade and Business De-
velopment, Texas Department of Agriculture, P.O. Box 12847, 
Austin, Texas 78711, or by email to: Karen.Reichek@TexasAgri-
culture.gov. Comments must be received no later than 30 days 
from the date of publication in the Texas Register. 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 
The code affected by the proposed repeals is Texas Agriculture 
Code, Chapters 12 and 25. 
§1.1200. Statement of Purpose. 
§1.1201. Definitions. 
§1.1202. Eligibility. 
§1.1203. Contents of Proposal. 
§1.1204. Reporting Requirements. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204400 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER E. ADVISORY COMMITTEES 
4 TAC §1.201 

The Texas Department of Agriculture (Department) proposes 
new 4 Texas Administrative Code §1.201, concerning Wine 
Advisory Committee. 
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Proposed §1.201 establishes the Wine Advisory Committee 
(Committee), describes the Committee's purposes, composi-
tion, and terms or office for members. In addition, it prescribes 
meeting requirements and procedures. The proposed rule 
also creates requirements for member conduct and training, 
prevents conflicts of interests, and provides for the duration of 
the Committee. 
The Committee is needed to provide advice to the Department 
to fulfill its responsibilities under Chapter 50B, Agriculture Code 
and Chapter 110, Alcoholic Beverage Code, which require the 
Department to promote the Texas wine industry. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Depart-
ment has determined that the proposed rule will not affect a 
local economy, so the Department is not required to prepare a 
local employment impact statement under Texas Government 
Code, §2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221, the Department provides 
the following Government Growth Impact Statement for the pro-
posed rule. For each year of the first five years the proposed rule 
will be in effect, the Department has determined the following: 
1. the proposed rule does not create or eliminate a government 
program; 
2. implementation of the proposed rule does not require the cre-
ation or elimination of employee positions; 
3. implementation of the proposed rule does not require an in-
crease or decrease in future legislative appropriations to the De-
partment; 
4. the proposed rule does not require an increase or decrease 
in fees paid to the Department; 
5. the proposed rule does create a new regulation; 
6. the proposed rule will not repeal an existing regulation; 
7. the proposed rule does not increase or decrease the number 
of individuals subject to the rule's applicability; and 

8. the proposed rule does not positively or adversely affect this 
state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: 
Karen Reichek, Administrator for Trade and Business Develop-
ment, has determined that for each year of the first five years 
the proposed rule is in effect, enforcing or administering the 
proposed rule does not have foreseeable implications relating 
to costs or revenues of state or local governments. 
PUBLIC BENEFITS AND PROBABLE ECONOMIC COST: Ms. 
Reichek has determined that for each year of the first five-year 
period the proposed rule is in effect, the public benefit will be 
creation of an advisory committee that will assist the Department 
in discharging its duties under Chapter 50B, Agriculture Code 
and Chapter 110, Alcoholic Beverage Code. Ms. Reichek has 
also determined that for each year of the first five-year period the 
proposed rule is in effect, there will be no cost to persons who 
are required to comply with the proposed rule. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed rule; therefore, preparation of an economic 

impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code, §2006.002, is not required. 
Comments on the proposed rule may be submitted to Karen 
Reichek, Administrator for Trade and Business Development, 
P.O. Box 12847, Austin, Texas 78711, or by email to Karen.Re-
ichek@TexasAgriculture.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The new rule is proposed under Section 12.0204 of the Texas 
Agriculture Code, which provides the Department by rule may 
establish advisory committees to make recommendations to the 
Department on programs, rules, and policies administered by the 
Department and Section 110.002 of the Texas Alcoholic Bever-
age Code, which authorizes the Department to adopt rules as 
necessary to implement the Texas Wine Marketing Assistance 
Program. 
Texas Agriculture Code, Chapter 50B and Texas Alcoholic Bev-
erage Code, Chapter 110 are affected by the proposed rule. 
§1.201. Wine Advisory Committee 

(a) The Committee. The Wine Advisory Committee (Commit-
tee) is established pursuant to Texas Agriculture Code §12.0204. The 
Committee serves in an advisory capacity and is subject to Texas Gov-
ernment Code, Chapter 2110. 

(b) Purpose. 

(1) The Committee shall assist the Commissioner by devel-
oping recommendations concerning a long-term vision and marketable 
identity for the wine industry in the state and assist the Commissioner in 
establishing and implementing the Texas Wine Marketing Assistance 
Program under Texas Alcoholic Beverage Code, Chapter 110. 

(2) The Committee may make recommendations related to 
wine marketing, research, or educational outreach activities for the de-
partment. 

(3) At the request of the Commissioner, the Committee 
may also offer recommendations associated with department rules and 
internal policies to accomplish the goals and objectives of the Texas 
Wine Marketing Assistance Program. 

(c) Composition. The Committee shall be composed of eleven 
members appointed by the Commissioner from the following groups: 

(1) three grape growers representing various regions of the 
state; 

(2) three wineries representing various sizes and regions of 
the state; 

(3) two researchers or educators specializing in viticulture 
or enology; 

(4) two consumer representatives; and 

(5) one employee of the Texas Alcoholic Beverage Com-
mission. 

(d) Terms of Service for Committee Membership. 

(1) Each Committee member serves a four-year term, ex-
cept for members initially appointed to two-year terms as provided by 
paragraph (2) of this subsection. 

(2) Members shall be appointed to staggered terms so that 
the terms of service for approximately half of the members will expire 
each odd year. Of the Committee members initially appointed, five will 
be appointed for an initial term of two years and six will be appointed 
for an initial term of four years. 
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(3) Members shall continue to serve after expiration of 
their term of service until a replacement is appointed. 

(4) The Commissioner may reappoint a member to the 
Committee. 

(5) Any vacancy occurring in an appointed position on the 
Committee shall be filled by the Commissioner for the unexpired term. 

(6) Appointments to the Committee shall be made without 
regard to the race, color, disability, sex, religion, age, or national origin 
of the appointees. 

(e) Officers. 

(1) The Committee shall elect a presiding officer and an 
assistant presiding officer at its first meeting. 

(2) The presiding officer shall preside at all committee 
meetings at which he or she is in attendance, call meetings in accor-
dance with this section, and cause proper reports to be made to the 
Commissioner as applicable. 

(3) The assistant presiding officer shall perform the duties 
of the presiding officer in case of the absence or disability of the pre-
siding officer. In case the office of presiding officer becomes vacant, 
the assistant presiding officer will serve until a successor is elected to 
complete the unexpired portion of the term of the office of presiding 
officer. 

(4) A vacancy which occurs in the offices of presiding of-
ficer or assistant presiding officer may be filled at the next committee 
meeting. 

(5) The Committee may reference its officers by other 
terms such as chairperson and vice-chairperson. 

(f) Meetings. 

(1) The Committee shall meet only as necessary to conduct 
Committee business, but no less frequently than once each calendar 
year, to provide guidance to the Commissioner in establishing and im-
plementing the program. 

(2) A meeting may be called by agreement of department 
staff and either the presiding officer or at least three members of the 
Committee. 

(3) Meeting arrangements shall be made by department 
staff. Department staff shall contact Committee members to determine 
availability for a meeting date and place. 

(4) The Committee is not a "governmental body" as de-
fined in the Open Meetings Act, Texas Government Code, Chapter 551. 
Meetings of the Committee may be announced in advance on the de-
partment's website for a reasonable time when public participation is 
solicited by the Committee. 

(5) Each member of the Committee shall be informed of a 
committee meeting at least five business days before the meeting. 

(6) A simple majority of the members of the Committee 
shall constitute a quorum for the purpose of transacting business. 

(7) The Committee may only meet with a quorum present. 

(g) Attendance. 

(1) Members shall attend Committee meetings as sched-
uled. 

(2) A member shall notify the presiding officer or appropri-
ate department staff if he or she is unable to attend a scheduled meeting. 

(3) It is grounds for removal from the Committee if a mem-
ber cannot discharge the member's duties for a substantial part of the 
term for which the member is appointed because of illness or disability, 
or is absent from at least three consecutive Committee meetings. 

(4) The validity of an action of the Committee is not af-
fected by the fact that it is taken when a ground for removal of a mem-
ber exists. 

(h) Procedures. 

(1) Any action taken by the Committee must be approved 
by a majority vote of the members present once a quorum is established. 

(2) Each member shall have one vote. 

(3) A member may not authorize another individual to rep-
resent the member by proxy. 

(4) The Committee shall make decisions in the discharge 
of its duties without discrimination based on any person's race, creed, 
gender, religion, national origin, age, physical condition, or economic 
status. 

(5) Minutes of each Committee meeting shall be taken by 
department staff. 

(i) Reporting. The manner in which the Committee will report 
to the department is by the preparation and submission of committee 
minutes. In addition, the Commissioner may request that the Commit-
tee prepare and submit a report of Committee activities. 

(j) Conduct By Members. 

(1) The Commissioner, the department, and the Committee 
shall not be bound in any way by any statement or action on the part of 
any Committee member except when a statement or action is specifi-
cally authorized by the Commissioner or department. 

(2) The Committee and its members may not participate 
in an official capacity in legislative activities in the name of the de-
partment or the Committee except with approval of the department. 
Committee members are not prohibited from representing themselves 
or other entities in the legislative process. 

(3) A Committee member should not accept or solicit any 
benefit that might reasonably tend to influence the member in the dis-
charge of the member's duties. 

(4) A Committee member should not disclose confidential 
information acquired through his or her Committee membership. 

(5) A Committee member should not knowingly solicit, ac-
cept, or agree to accept any benefit for having exercised the member's 
powers or duties in favor of another person. 

(6) A Committee member who has a personal or private in-
terest in a matter pending before the Committee shall publicly disclose 
the fact in a Committee meeting and may not vote or otherwise par-
ticipate in the matter. The phrase "personal or private interest" means 
the Committee member has a direct pecuniary interest in the matter but 
does not include the Committee member's engagement in a profession, 
trade, or occupation when the member's interest is the same as all oth-
ers similarly engaged in the profession, trade, or occupation. 

(7) A person may not serve as a member of Committee if 
the person is required to register as a lobbyist under Chapter 305, Gov-
ernment Code because of the person's activities for compensation on a 
matter related to the Committee. 

(k) Committee Member Training. 
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(1) Before a member of the Committee may assume the 
member's duties, the member must complete at least one course of the 
training program established under this subsection. 

(2) A training program established under this section shall 
provide information to the member regarding: 

(A) the role and functions of the Committee; and 

(B) the requirements of the conflict of interest laws and 
any applicable ethics policies adopted by the department or the Texas 
Ethics Commission. 

(l) Staff. Staff support for the Committee shall be provided by 
the department. 

(m) Evaluation and Duration. 

(1) In accordance with Texas Government Code, 
§2110.006, department staff responsible for the Texas Wine Marketing 
Assistance Program shall evaluate the Committee on an annual basis 
and report its findings to the Commissioner. The evaluation shall be 
reported to the Legislative Budget Board as required by law. 

(2) If the committee is not continued or consolidated with 
another committee by November 1, 2026, the committee shall be abol-
ished on that date. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204338 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 23. [TEXAS] COMMODITY 
PRODUCERS BOARDS [LAW] 
The Texas Department of Agriculture (Department) proposes 
amendments to 4 Texas Administrative Code, §§23.1, 23.21 -
23.23, 23.25, 23.41 - 23.43, 23.100, 23.101, 23.103 - 23.107 
and the repeal of §§23.24, 23.26, 23.40, 23.44, 23.102, 23.200, 
23.201, 23.220, 23.221, 23.230 - 23.234, 23.240 - 23.248, 
23.260 - 23.266, 23.280 and 23.281. The proposed amend-
ments and proposed repeals are collectively referred to as the 
proposal. 
The Department identified the need for the proposal during its 
rule review conducted pursuant to Texas Government Code 
§2001.039, the adoption for which can be found in the Review 
of Agency Rules section of this issue. 
The proposed amendments to §23.1 remove unnecessary defi-
nitions already contained in Title 4, Part 1, Chapter 1 that apply 
to the entire part and provides that the definitions contained in 
Texas Agriculture Code, Chapter 41, Subchapter A also apply 
to this chapter. The amendments also add a definition for "com-
modity process point." 

The proposed amendments to §23.21 remove language that is 
duplicative of sections in Texas Agriculture Code Chapter 41 and 
breaks existing text into paragraphs for clarity. 
The proposed amendments to §23.22 and §23.23 remove the 
requirement for notice of referenda or elections to be provided 
in newspapers and industry publications, to reduce costs. The 
amendments provide referenda to add new territory to boards' ju-
risdiction will be conducted pursuant to Texas Agriculture Code, 
§41.034, which has specific requirements to add territory, and 
make editorial changes for clarity. 
The repeal of §23.24 is proposed because it is duplicative of 
Texas Agriculture Code, §41.033. 
The proposed amendments to §23.25 make editorial changes 
and clarifies language to align with the rulemaking authority pro-
vided by Texas Agriculture Code, Chapter 41. 
The repeal of §23.26 is proposed because it is duplicative of 
Texas Agriculture Code, §41.051. 
The repeal of §23.40 is proposed because it is duplicative of 
Texas Agriculture Code, §41.059(a). 
The proposed amendments to §§23.41 - 23.43 make editorial 
changes and replaces "verifies" with "certifies" to utilize termi-
nology consistent with Texas Agriculture Code, Chapter 41. 
The repeal of §23.44 is proposed because it is duplicative of 
Texas Agriculture Code, §41.102. 
The proposed amendments to §23.100 replaces "Texas Beef 
Check-off referendum program" with "state beef check off pro-
gram" to utilize terminology consistent with Texas Agriculture 
Code, Chapter 41; changes the name of the entity that is the 
subject of the subchapter to be consistent with Texas Agricul-
ture Code, Chapter 41; and makes an editorial change. 
The proposed amendments to §23.101 replaces a definition for 
"collection point" with "commodity process point" to utilize termi-
nology consistent with Texas Agriculture Code, Chapter 41 and 
removes the definition for "producer," a term already defined in 
Texas Agriculture Code, §41.151(3). 
The repeal of §23.102 is proposed because it is duplicative of 
Texas Agriculture Code, §41.162(a). 
The proposed amendments to §23.103 repeal subsections that 
are duplicative of text in Texas Agriculture Code Chapter 41 and 
make editorial changes. 
The proposed amendments to §23.104 remove an unnecessary 
requirement for the Beef Promotion and Research Council of 
Texas to provide copies of any resolutions adopted in its annual 
report to the Department and makes editorial changes. 
The proposed amendments to §23.105 changes "collection 
point" and "collecting person" to "commodity process point" 
to utilize terminology consistent with Texas Agriculture Code, 
Chapter 41. 
The proposed amendments to §23.106 changes "collection 
point" to "commodity process point" to utilize terminology con-
sistent with Texas Agriculture Code, Chapter 41; makes editorial 
changes; and clarifies when an application for refund of an 
assessment paid by a cattle producer is considered timely. 
The proposed amendments to §23.107 creates a provision for 
the Beef Promotion and Research Council of Texas to use data 
to determine an assessment in the event of a failure to remit 
assessments and makes editorial changes. 
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♦ ♦ ♦ 

The repeal of Subchapter C, concerning the Texas Grain Pro-
ducer Indemnity Board, is proposed because the Texas Grain 
Producer Indemnity Board (Board) is inactive and no business 
necessity exists for the subchapter. Additionally, Texas Agricul-
ture Code, Chapter 41, Subchapter I provides nearly all rule-
making authority to the Board, not the Department. Board rules 
were previously located primarily in Title 4, Part 6, prior to being 
repealed and adopted as Subchapter C. 
The Department also proposes changes to the title of the chap-
ter, the title of divisions 1-3 of subchapter A, the title of subchap-
ter B, and the rule headings of §§23.22, 23.25, 23.41, 23.42, and 
23.107. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposal will not affect a local economy, 
so the Department is not required to prepare a local employment 
impact statement under Government Code §2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Government Code §2001.0221, the Department provides the fol-
lowing Government Growth Impact Statement for the proposal. 
For each year of the first five years the proposal will be in effect, 
the Department has determined the following: 
(1) the proposal will not create or eliminate a government pro-
gram; 
(2) implementation of the proposal will not require the creation of 
new employee positions or the elimination of existing employee 
positions; 
(3) implementation of the proposal will not require an increase or 
decrease in future legislative appropriations; 
(4) the proposal will not require an increase or decrease in fees 
paid to the Department; 
(5) the proposal does not create a new regulation; 
(6) the proposal will not expand, limit, or repeal an existing reg-
ulations; 
(7) the proposal will not change the number of individuals subject 
to the rules; and 

(8) the proposal will not affect the state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: 
Patrick Dudley, Program Director for Agriculture Commodity 
Boards and Producer Relations, has determined that enforc-
ing or administering the proposal does not have foreseeable 
implications relating to cost or revenues to the state or local 
governments. 
PUBLIC BENEFITS: Mr. Dudley has determined that for each 
year of the first five-year period the proposal is in effect, the pub-
lic benefit will be improved clarity and readability of rules related 
to commodity producers boards. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL: Mr. Dudley has determined 
that for each year of the first five-year period the proposal is in 
effect, there will be no costs to persons who are required to com-
ply with the proposal. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposal, therefore preparation of an economic impact 

statement and a regulatory flexibility analysis, as detailed under 
Texas Government Code, §2006.002 is not required. 
Comments on the proposal may be submitted to Patrick Dudley, 
Program Director for Agriculture Commodity Boards and Pro-
ducer Relations, P.O. Box 12847, Austin, Texas 78711, or by 
email to Patrick.Dudley@TexasAgriculture.gov. The deadline for 
comments is 30 days after publication in the Texas Register. 

SUBCHAPTER A. GENERAL PROVISIONS 
DIVISION 1. DEFINITIONS [GENERAL 
RULES] 
4 TAC §23.1 

The amendments are proposed under Texas Agriculture Code, 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the 
amendments. 
§23.1. Definitions. 

The definitions contained in Texas Agriculture Code, Chapter 41, Sub-
chapter A and Texas Administrative Code, Title 4, Chapter 1, Subchap-
ter A apply to this subchapter. In addition, the [The] following words 
and terms, when used in this subchapter, shall have the following mean-
ings, unless the context clearly indicates otherwise. 

[(1) Chapter 41--Chapter 41 of the Texas Agriculture Code 
relating to Commodity Producers Boards certified by the Texas Depart-
ment of Agriculture.] 

[(2) Board--A commodity producer board certified by the 
Department and subject to Chapter 41, Texas Agriculture Code and this 
Chapter.] 

[(3) Commissioner--The Commissioner of the Texas De-
partment of Agriculture or designee.] 

(1) Commodity process point--Location determined by 
board where assessments are collected. 

(2) [(4)] County extension agent--An agent of the Texas 
A&M AgriLife Extension Service. 

[(5) Department--The Texas Department of Agriculture.] 

(3) [(6)] Legislation--Action with respect to Acts, bills, res-
olutions, or similar items by the Congress, any state legislature, any 
local council, or similar governing body, or by the public in a constitu-
tional amendment or other similar procedure, including Acts providing 
appropriations to state or federal entities. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204339 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 
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DIVISION 2. REFERENDA AND ELECTIONS 
[CERTIFICATION OF COMMODITY 
ORGANIZATIONS] 
4 TAC §§23.21 - 23.23, 23.25 

The amendments are proposed under Texas Agriculture Code 
§41.022, which provides the commissioner shall adopt rules reg-
ulating the form of the ballot, the conduct of the election, and 
the canvass and reporting of returns; Texas Agriculture Code 
§41.023, which provides the commissioner by rule shall pre-
scribe the manner for providing public notice under Texas Agri-
culture Code Texas Agriculture Code §41.023(a); Texas Agricul-
ture Code §41.032, which provides commodity producers boards 
shall conduct biennial elections in accordance with the rules of 
the commissioner; and Texas Agriculture Code §12.016, which 
provides the Department may adopt rules as necessary for the 
administration of its powers and duties under the Texas Agricul-
ture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the pro-
posal. 
§23.21. Hearing Required for Certification. 

[(a) To be certified as a Board, a nonprofit organization of agri-
culture producers must petition the Commissioner for certification as 
the organization authorized to conduct an assessment referendum and 
an election of a commodity producers board. A hearing must be held 
by the Department within 30 days.] 

[(b)] Within 21 days of the hearing required by Texas Agri-
culture Code, Chapter 41, Subchapter B to consider the petition of a 
nonprofit organization for certification as the organization authorized 
to conduct an assessment referendum and an election of a commodity 
producers board, the Commissioner may: 

[,] 
(1) certify the organization by issuing an official certificate; 

(2) ask for additional information; [,] or 

(3) deny certification in writing. If certification is denied, 
the organization must wait 120 days before petitioning the Commis-
sioner again. 

[(c) Upon certification, a certified organization may conduct 
a referendum of the producers of an agricultural commodity on the 
proposition of whether or not the producers shall levy an assessment on 
themselves to finance programs of research, disease and insect control, 
predator control, education, and promotion designed to encourage the 
production, marketing, and use of the commodity. At the same time, 
the certified organization may conduct an election of members to a 
commodity producers board for the commodity.] 

§23.22. Election Plan [Required]. 
(a) Prior to a referendum or an election [or referendum], an 

election plan must be submitted to the Department for approval. The 
election plan must include: 

(1) a draft of the notice required by §23.23 of this chapter 
(relating to Notice of Referendum and/or Election) and a description 
of how it will be provided [to be printed in newspaper and industry 
publications, as prescribed or approved by the Commissioner]; 

[(2) a list of newspapers and industry publications where 
notices will be published, giving preference to the areas of the greatest 
production of the specific commodity]; 

(2) [(3)] an election timeline, including when the notice re-
quired by §23.23 of this chapter (relating to Notice of Referendum 

and/or Election) will be provided [publication of newspaper and in-
dustry notices, notices to county agents], referendum or election date, 
and canvassing date; 

(3) [(4)] a draft ballot; 

[(5) draft press release announcing referendum;] 

(4) [(6)] a draft of the application for a candidate's name to 
be printed on the ballot [board member petition]; and 

(5) [(7)] information on whether balloting will be con-
ducted by mail or in person. 

(b) The Commissioner must be notified of biennial board elec-
tions and/or referenda to increase assessments at least 90 days prior to 
the election date. [All election and referendum notices must be made 
in the same manner described in the initial referendum.] In the case of 
a referendum to add [adding] new territory, notice must be provided as 
required by Texas Agriculture Code, §41.034 [notices will be handled 
in the same manner as the original referendum]. 

§23.23. Notice of Referendum and/or Election. 
(a) Public [The certified organization or board, once estab-

lished, shall give public] notice must be provided prior to [of] a ref-
erendum and/or [board] election. Notice shall be provided [published] 
at least once either in print or electronically in one or more publications 
[newspapers published and distributed] within the boundaries in which 
the board operates and reaches producers. 

(b) Notice must be provided to each county extension agent in 
any county within the boundaries in which the referendum or election 
will take place. 

(c) [(b)] All notices shall be provided [published] at least 60 
days before the date of the referendum and/or election [and, except as 
provided in subsection (c) of this section,] and shall include: 

(1) the date, hours, and polling places for voting, if held by 
physical balloting, or, if held by mail balloting, the manner in which 
ballots will be distributed and deadline for submission of ballots; 

(2) where applications for a candidate's name to be printed 
on the ballot can be obtained and how they can be submitted; 

(3) [(2)] the estimated amount and basis of the assessment 
proposed to be collected, if applicable; 

(4) [(3)] whether [a] producer exemptions are [exemption 
is] to be allowed, if applicable; [or will be collected on a refund-only 
basis; and] 

(5) whether assessments will be collected on a refund only 
basis, if applicable; and 

(6) [(4)] a description of the manner in which the assess-
ment is to be collected and the proceeds administered and used, if ap-
plicable. 

[(c) The items listed in subsection (b)(2) - (4) of this section 
are not required to be included in a notice for biennial board elections.] 

[(d) In addition to the publication requirement in this section, 
at least 60 days prior to the date of the election, the certified organiza-
tion or board, once established, shall give written notice to each county 
agent in any county within the boundaries in which the election or ref-
erendum shall be held.] 

§23.25. Conduct of Referendum and/or Election [Elections]. 
(a) In the case of a mail election, no ballots will be valid if 

postmarked after [midnight on] the last day of the election. In physical 
ballot elections, no absentee ballot will be valid if postmarked after 
midnight three days before the election. 
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(b) In physical balloting, balloting locations must be open at 
hours prescribed by the Commissioner and an election official must be 
present at all times unless otherwise prescribed by the Commissioner. 
Ballot boxes must be locked and remain locked [unopened] until the 
canvassing committee supervises such opening. 

(c) A ballot must bear a signature and the address of the pro-
ducer to be valid. 

(d) Instructions for election officials and voters will be avail-
able in each election from the certified commodity organization and 
approved by the Commissioner. 

(e) Ballots will be counted by a canvassing committee consist-
ing of a county judge (or representative) from the area, a county exten-
sion agent [representative of the Texas AgriLife Extension Service], a 
representative of the certified commodity organization or board, and a 
representative of the Department. 

(f) In all elections, results must be [certified and] submitted to 
the Commissioner for certification [verification]. 

(g) All ballots shall be locked in a container and stored with 
the county clerk's office or the office of [in the county designated by] 
the certified organization or board. If no contests [or investigations] 
arise out of the election within 45 days after the day of the referendum 
or [such] election, the ballots shall be destroyed [clerk shall destroy] 
by shredding with notice to [or burning and notify] the certified organ-
ization or board and the Commissioner [by mail]. 

(h) Any [Whereas the closed stored container cannot be 
opened during a 45 day period without a court order, any] contest 
of the referendum and/or election [or investigation] must be filed 
in a court of competent jurisdiction [district court in the area of the 
referendum and election] within 30 days after the ballots have been 
canvassed [day ballots are counted]. 

[(i) In any case, if a recount is allowed by the district judge, 
the judge shall have the power to impound said locked ballot boxes and 
appoint a new canvassing committee consisting of four new members 
from the same background of the original canvassing committee and a 
fifth member being a representative from the Attorney General's Office 
of the State of Texas.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204340 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. CERTIFICATION OF 
COMMODITY ORGANIZATIONS 
4 TAC §23.24, §23.26 

The repeals are proposed under Texas Agriculture Code 
§41.022, which provides the commissioner shall adopt rules 
regulating the form of the ballot, the conduct of the election, 
and the canvass and reporting of returns and Texas Agriculture 

Code §12.016, which provides the Department may adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.24. Geographic Representation of Board Members. 
§23.26. Certification of the Board. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204341 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. BUDGET APPROVAL AND 
COMMODITY ASSESSMENTS 
4 TAC §23.40, §23.44 

The repeals are proposed under Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.40. Budget Approval Required. 
§23.44. Penalty and Remedies. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204343 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. [BUDGET APPROVAL AND 
COMMODITY] ASSESSMENTS 
4 TAC §§23.41 - 23.43 

The amendments are proposed under Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the 
amendments. 
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§23.41. Enactment of Assessments [Assessment of Funds]. 

(a) Assessments will be officially enacted the day the board 
notifies [notified] appropriate commodity process points [collection 
points of the commodity] by registered or certified mail indicating 
[of] the date the assessment will be collected [on all production of that 
commodity] within the assessment area, and remitted as prescribed by 
the board [Board]. 

(b) No assessment money can be expended by the board, 
other than refund payments, until 60 days after the assessment has 
been enacted [in force]. 

§23.42. Assessment Restrictions [on Use of Producer Assessments]. 

(a) Assessments may not be used to directly or indirectly pro-
mote or oppose the election of candidates for public office or influence 
legislation. 

(1) Entities and individuals receiving funding from a board 
shall not use funds to support or oppose the election of candidates for 
public office or influence legislation. 

(2) Assessments may not be used to fund research which 
shall be utilized solely to influence legislation. 

[(a) General statement. Except as otherwise provided in this 
section, funds assessed or collected by a board organized under Chapter 
41, may not be expended to directly or indirectly promote or oppose the 
election of any candidate for public office or to influence legislation.] 

(b) The [Actions to influence legislation. Except as otherwise 
provided in this section, the] term "influence legislation" includes, but 
is not limited to: 

(1) any attempt to affect the opinions of the general public 
or any segment thereof regarding pending or anticipated legislation; 

(2) communication with any member or employee of a leg-
islative body, or with any government official or employee who may 
participate in the formulation of pending or anticipated legislation; 

(3) contacting or urging the public or [commodity] produc-
ers covered by a board to contact members of a legislative body for the 
purpose of proposing, supporting, or opposing legislation; 

(4) actively advocating the adoption or rejection of legisla-
tion by filing formal comments in support of or in opposition to pending 
or anticipated legislation; or 

(5) [any communication with members made for the pur-
pose of] encouraging members or producers to do any of the actions 
identified in paragraphs (1) - (4) of this subsection. 

(c) [Actions not influencing legislation.] The term "influence 
legislation" does not include the following: 

(1) the development and recommendation to the legislature 
of amendments to Texas Agriculture Code, Chapter 41; 

(2) communication to appropriate government officials of 
information relating to the conduct, implementation, or results of pro-
motion, research, consumer information, or industry information activ-
ities under Texas Agriculture Code, Chapter 41; 

(3) any action designed to market an agricultural [a] com-
modity or commodity products directly to a foreign government or po-
litical subdivision thereof; 

(4) making the results of nonpartisan analysis, study, or re-
search available to the public or producers; 

(5) providing technical advice or assistance [(where such 
advice would otherwise constitute the influencing of legislation)] to a 

governmental body, [or to] a committee, or other subdivision thereof, 
including appearances before any such body, committee or subdivision, 
in response to a request by such body, committee or subdivision[, as the 
case may be]; 

(6) appearances before, or communications to, any legisla-
tive body with respect to a possible decision [of such body] which could 
[might] affect the existence of the organization, its powers and duties, 
or tax-exempt status; 

(7) communications between the board and [commodity] 
producers represented by the board with respect to legislation or pro-
posed legislation of direct interest to the organization and such produc-
ers, other than communications permitted by [described in subsection 
(b) of] this section; 

(8) any communication with a government official or em-
ployee, other than a communication with a member or employee of a 
legislative body where such communication would otherwise consti-
tute the influencing of legislation; and 

(9) publication of [newsletter] articles regarding pending 
legislative issues of interest to members or producers which contain 
neutral, factual reports. 

[(d) Promoting or opposing election of candidates for public 
office. Activities that constitute promoting or opposing election of can-
didates for public office include, but are not limited to, the publication 
or distribution of written or printed statements or the making of oral 
statements on behalf of or in opposition to such a candidate.] 

[(e) Prohibition against indirect funding of actions to influence 
legislation or promoting or opposing the election of candidates for pub-
lic office.] 

[(1) Entities and individuals receiving funding from a 
board organized under Chapter 41 shall not use any such funds to 
influence legislation, as defined in this section, or for supporting or 
opposing election of a candidate for public office.] 

[(2) Producer assessments may not be used to fund research 
which shall be utilized solely to influence legislation, as that term is 
defined in this section.] 

§23.43. Discontinuance of Assessment. 

If a referendum is held for the discontinuance of an assessment and the 
Commissioner certifies [verifies] the results in favor of discontinuance, 
then the assessment collection shall become void immediately. All 
commodity process [collection] points shall be notified by registered 
or certified mail by the board within 10 days to discontinue collection 
of the assessment. The board must submit to the Commissioner within 
90 days a plan of disbandment. All remaining money after obligations 
have been paid shall be expended for projects of research, disease and 
insect control, predator control, education, and promotion, designated 
to encourage the production marketing and use of the agricultural com-
modity upon which the assessment was levied. Books will be audited 
[by a state auditor] and will be filed with the Commissioner. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204342 
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Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. [TEXAS] BEEF 
PROMOTION AND RESEARCH COUNCIL OF 
TEXAS 
4 TAC §§23.100, 23.101, 23.103 - 23.107 

The amendments are proposed pursuant to Texas Agriculture 
Code §41.163, which provides the commissioner may adopt 
rules as necessary to implement Texas Agriculture Code, Chap-
ter 41, Subchapter H. 
Chapter 41 of the Texas Agriculture Code is affected by the 
amendments. 
§23.100. Scope and Conflict of Law. 

Texas Agriculture Code, Chapter 41, Subchapter H and this subchapter 
govern the [Texas] Beef Promotion and Research Council of Texas and 
the state beef check off program [Texas Beef Check-off referendum 
program]. To the extent that there is a conflict with other sections of 
[Chapter 23 of] this chapter [title], this subchapter shall control. 

§23.101. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Cattle--Live domesticated bovine animals regardless of 
age. 

(2) Commodity process point--Location determined by the 
Council where assessments are collected. [Collection Point--The per-
son or entity prescribed by the Council that is responsible for collect-
ing and remitting an assessment pursuant to Texas Agriculture Code, 
Chapter 41.] 

(3) Council--The Beef Promotion and Research Council of 
Texas, [as] established pursuant to [under] Texas Agriculture Code, 
Chapter 41, Subchapter H. 

(4) Extension--Texas A&M AgriLife [Agrilife] Extension 
Service. 

(5) Headquarters--The principal office of the Texas Depart-
ment of Agriculture located in Austin, Texas. 

(6) Physical balloting [Balloting]--A designated location 
determined by the Commissioner where an eligible producer may vote 
in person. 

[(7) Producer--Any person who owns or acquires owner-
ship of cattle; provided, however, that a person shall not be considered 
a producer within the meaning of this subchapter if:] 

[(A) the person's only share in the proceeds of a sale of 
cattle or beef is a sales commission, handling fee, or other service fee; 
or] 

[(B) the person:] 

[(i) acquired ownership of cattle to facilitate the 
transfer of ownership of such cattle from the seller to a third party;] 

[(ii) resold such cattle no later than ten days from 
the date on which the person acquired ownership; and] 

[(iii) certified, as required by procedures prescribed 
by the Council, that the requirements of this provision have been sat-
isfied.] 

§23.103. Conduct of Referendum. 
(a) Upon request of the Council, the Commissioner shall con-

duct and prescribe the manner to conduct a referendum [as authorized] 
under [Chapter 41 of the] Texas Agriculture Code, §41.162. 

[(b) The Commissioner shall propose in a referendum the:] 

[(1) maximum assessment to be paid by cattle producers; 
and] 

[(2) the manner in which the assessment will be collected.] 

[(c) With the Commissioner's approval, the Council may set 
the assessment at a level less than the maximum assessment approved 
by the referendum.] 

(b) [(d)] Notice of the referendum shall be published at least 
once in one or more newspapers published and distributed within the 
boundaries in which the Council operates. The notice shall be pub-
lished at least 60 days before the date of the referendum. In addition, 
at least 60 days before the date of the referendum, the Department will 
give direct written notice to each Extension [county cooperative exten-
sion] office in the state. 

(c) [(e)] Notice provided in accordance with subsection (b) 
[(d)] of this section shall include: 

(1) the date of the referendum; 

(2) the manner in which the referendum is to be conducted 
and the assessment collected; 

(3) the purpose of the referendum; 

(4) if an assessment referendum is being conducted, the 
maximum assessment to be paid by [cattle] producers; 

(5) if held by physical balloting, the date, hours, and 
polling places for voting in the referendum and election, and the man-
ner in which ballots will be distributed and deadline for submission of 
ballots; 

(6) whether a producer exemption is to be allowed, or 
whether the assessment shall be collected on a refund-only basis; and 

(7) who to contact for more information. 

[(f) An eligible producer may vote only once in a referendum 
and each vote is of equal weight.] 

[(g) A referendum is approved if a simple majority of votes 
cast are cast in favor of the referendum.] 

[(h) All voter information, including a producer's vote in a ref-
erendum conducted under this section, is confidential and not subject 
to disclosure under Chapter 552, Government Code.] 

(d) [(i)] Ballots must bear the signature and the address of the 
producer to be valid. A producer's signature on the ballot certifies that 
the voter owned cattle in the last 12 months before the date of the ref-
erendum. 

[(j) Ballots for the referendum will be counted in a manner 
determined by the Commissioner.] 

(e) [(k)] A canvassing committee appointed by the Commis-
sioner shall count the ballots and verify the referendum results to the 
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Commissioner for certification. Referendum results will be certified by 
the Commissioner. 

(f) [(l)] After the ballots are canvassed [counted] and the 
results certified [verified] by the Commissioner, the ballots shall be 
locked in a container and stored at the Headquarters for a period of 45 
[30] days. The [closed stored] container containing referendum ballots 
cannot be opened for the 45-day [30-day] period without a court order 
or written request for recount. If no contests [or investigations] arise 
out of the referendum within 45 [30] days after certification of such 
referendum, the Commissioner shall destroy the ballots by shredding. 

[(m) The Department will be reimbursed by the Council for all 
costs associated with conducting a referendum under this subchapter.] 

(g) [(n)] The referendum will be conducted in person and bal-
lots will be available for eligible producers to vote at all [county] Ex-
tension offices. Eligible producers may vote during normal office hours 
of the [county] Extension offices during the voting period. 

(1) An eligible producer who is unable to access an [a 
county] Extension office to vote may request a mail ballot by contact-
ing Headquarters. No eligible producer requesting a mail ballot shall 
be refused a ballot. 

(2) Ballots will be mailed to Headquarters, by the [county] 
Extension offices via paid postage and by a deadline to be determined 
by the Department; 

(3) Ballots submitted to the Department by mail shall be 
maintained at Headquarters. 

(h) [(o)] A watcher may be present at Headquarters for the pur-
pose of observing the processing of election results and until members 
of the canvassing committee complete their duties. Written notice of 
intent to be present during processing must be submitted to the Depart-
ment at least 3 days prior to canvassing [the count]. 

(i) [(p)] Request for Recount. A request for recount [submitted 
under this division] must: 

(1) be in writing; 

(2) state the grounds for the recount; 

(3) be submitted to the Commissioner within 10 calendar 
days of canvass results; and 

(4) be signed by the person requesting the recount or, if 
there is more than one person, any one [1] or more of them and state 
each requesting person's name and residence address. If the request is 
made on behalf of an organization or association, the person submitting 
the request must state that they are authorized to request a recount on 
behalf of the organization or association. 

(j) [(q)] Conduct of Recount. A recount will be conducted by 
the Department, under the supervision of a representative of the Office 
of the Secretary of State. 

§23.104. Requirements of the Council. 

(a) The Council shall have an annual independent audit of the 
books, records of account and minutes of proceedings maintained by 
the Council prepared by an independent certified public accountant or 
firm of independent certified public accountants. The audit shall be 
filed with the Council and[,] the Commissioner and shall be made avail-
able to the public upon request to [by] the Council or the Commissioner. 
The state auditor or the Department may examine any work papers from 
the independent audit or may audit the transactions of the Council if the 
state auditor or the Department's internal auditor determines that an ad-
ditional audit is necessary. 

(b) Not later than the 30th day after the last day of the fiscal 
year the Council shall submit to the Commissioner a report itemizing 
all income and expenditures and describing all activities of the Council 
during the preceding fiscal year. The annual report shall include, at a 
minimum: 

(1) a balance sheet of assets and liabilities; 

(2) an itemization of income/expenditures and; 

(3) a statement of Council activities carried out in the year 
covered by the report.[; and] 

[(4) copies of any resolutions adopted by the Council re-
garding the program.] 

(c) The Department may allow for late filings of the report re-
quired by subsection (b) of this section for good cause. 

(d) The Council shall provide fidelity bonds in amounts deter-
mined by the Council for employees or agents who handle funds for 
the Council. 

(e) The [Prior to any expenditure of funds, the] Council shall 
submit its annual budget to the Commissioner for approval, prior to any 
expenditure of funds. The Commissioner [Department] shall act on 
the Council's budget submission within 45 days of [the Department's] 
receipt of the submission. 

§23.105. Collection of Assessments. 
(a) The assessment shall be collected at commodity process 

[collection] points [determined by the Council]. Except as provided 
by subsection (b) of this section, the commodity process [collection] 
point shall collect the assessment by deducting the appropriate amount 
from the purchase price of the cattle or from any funds advanced for 
that purpose. 

(b) If the producer and commodity process point [collecting 
person] are the same legal entity, or if the producer retains ownership 
after processing, the commodity process point [collecting person] shall 
collect the assessment directly from the producer at the time of process-
ing/sale. 

(c) The secretary-treasurer of the Council, by registered or 
certified mail, shall notify each known commodity process [collection] 
point of the duty to collect the assessment, the manner in which 
the assessment is to be collected, and the date on or after which 
the commodity process [collection] point is to begin collecting the 
assessment. 

(d) The amount of the assessment collected shall be clearly 
shown on the sales invoice or other document evidencing the transac-
tion. The commodity process point [collecting person] shall furnish a 
copy of the document to the producer. 

(e) Unless otherwise provided by the original referendum, 
no later than the 15th day of each month, the commodity process 
[collection] point shall remit the amount collected during the previous 
month to the secretary-treasurer of the Council, along with a completed 
form prescribed by the Council [board] reflecting such amount. 

(f) The timeliness of a payment to the Council shall be based 
on the applicable postmark date or the date actually received by the 
Council, whichever is earlier. 

§23.106. Refunds. 
(a) A producer who has paid an assessment in accordance with 

§23.105 of this subchapter [title,] (relating to Collection of Assess-
ments), may obtain a refund of the amount paid by filing an application 
for refund with the secretary-treasurer within 60 days after the date of 
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assessment [payment]. The application must be [in writing,] on a form 
prescribed by the Council [for that purpose,] and accompanied by proof 
of payment of the assessment. 

(b) The timeliness of an application for refund shall be based 
on the applicable postmark date or the date actually received by the 
Council, whichever is earlier. 

(c) [(b)] Provided [Providing] that the assessment has been re-
mitted to the Council by the commodity process [collection] point, the 
secretary-treasurer shall pay the refund to the producer before the 11th 
day of the month following the month in which the application for re-
fund and proof of payment are received. 

§23.107. Penalties [for Late Payment]. 

(a) Any unpaid assessments due to the Council pursuant to 
§23.105 of this subchapter [title,] (relating to Collection of Assess-
ments)[,] shall be increased 2.0 percent each month beginning with 
the day following the date such assessments were due. Any remaining 
amount due, which shall include any unpaid charges previously made 
pursuant to this section, shall be increased at the same rate on the cor-
responding day of each month thereafter until paid. For the purposes 
of this section, any assessment that was determined at a date later than 
prescribed by this subchapter [subpart] because of a person's failure to 
submit a report to the Council when due shall be considered to have 
been payable by the date it would have been due if the report had been 
filed when due. 

(b) Upon failure to remit assessments, the Council may use 
data to determine a fair assessment in order to provide a basis for 
penalty as found in subsection (a) of this section. Data used by the 
Council to determine a fair assessment may include, but is not limited 
to, historical sales trends, market reports, or information provided by 
other governmental agencies. 

(c) [(b)] Violations of this subchapter may be referred to the 
Department for assessment of administrative penalties, civil or crimi-
nal penalties, or the suspension or revocation of a Department issued 
license in accordance with Chapter 41 of the Agriculture Code. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204344 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. TEXAS BEEF PROMOTION 
AND RESEARCH COUNCIL 
4 TAC §23.102 

The repeal is proposed pursuant to Texas Agriculture Code 
§41.163, which provides the commissioner may adopt rules as 
necessary to implement Texas Agriculture Code, Chapter 41, 
Subchapter H. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peal. 

§23.102. Voter Eligibility. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204345 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER C. TEXAS GRAIN PRODUCER 
INDEMNITY BOARD 
DIVISION 1. GENERAL PROVISIONS 
4 TAC §23.200, §23.201 

The repeals are proposed pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.200. Scope and Applicability. 
§23.201. Definitions. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204346 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. ELECTIONS AND 
REFERENDUM 
4 TAC §23.220, §23.221 

The repeals are proposed pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.220. Voter Eligibility. 
§23.221. Conduct of Referendum. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204347 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. BOARD MEMBERS AND 
MEETINGS 
4 TAC §§23.230 - 23.234 

The repeals are proposed pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.230. Meetings. 
§23.231. Election of Officers. 
§23.232. Management of Budget. 
§23.233. Selection of Board Agents. 
§23.234. Reporting Requirements. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204348 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 4. PRODUCER ASSESSMENTS 
4 TAC §§23.240 - 23.248 

The repeals are proposed pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.240. Maximum Assessment Rate. 
§23.241. Assessment Calculation. 
§23.242. Notice to Grain Buyers. 
§23.243. Grain Buyer Collection. 
§23.244. Remittance of Assessment. 
§23.245. Grain Producer Reporting. 
§23.246. Refunds. 
§23.247. Discontinuance of Assessment. 
§23.248. Restrictions on Use of Producer Assessments. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204349 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 5. CLAIMS 
4 TAC §§23.260 - 23.266 

The repeals are proposed pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.260. Initiation of Claims. 
§23.261. Claim Review and Determination. 
§23.262. Denial of Claim. 
§23.263. Award. 
§23.264. Subrogation. 
§23.265. Borrowing Funds. 
§23.266. Use of Reinsurance. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204350 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 6. APPEALS AND REMEDIES 
4 TAC §23.280, §23.281 

The repeals are proposed pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
Chapter 41 of the Texas Agriculture Code is affected by the re-
peals. 
§23.280. Administrative Review. 
§23.281. Penalties and Remedies. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204351 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 26. FOOD AND NUTRITION 
DIVISION 
SUBCHAPTER B. NUTRITION WORKING 
GROUPS 
4 TAC §26.21 

The Texas Department of Agriculture (the Department) proposes 
the repeal of Title 4, Part 1, Chapter 26, Subchapter B, §26.21. 
The proposed repeal is the result of a review of the subchapter 
pursuant to the four-year rule review prescribed by Texas Gov-
ernment Code §2001.039. 
The repeal of §26.21 is proposed because it is duplicative of 
Texas Agriculture Code §12.0026. 
Ms. Lena Wilson, Assistant Commissioner, Food & Nutrition Di-
vision, has determined that for each year of the first five years 
the proposed repeal is in effect, no fiscal implications are antici-
pated for the state or local governments as a result of enforcing 
or administering the proposed repeal. 
Ms. Wilson has also determined that for each year of the first 
five years the proposed repeal is in effect, the public benefit an-
ticipated would be the removal of a duplicative and unnecessary 
rule. There are no anticipated economic costs to the public. 
Ms. Wilson has provided the following government growth 
impact statement, as required pursuant to Texas Government 
Code, §2001.0221. During the first five years the proposed 
repeal is in effect: 
1. the proposed repeal does not create or eliminate a govern-
ment program; 
2. implementation of the proposed repeal does not require the 
creation or elimination of employee positions; 
3. implementation of the proposed repeal does not require an 
increase or decrease in future legislative appropriations to the 
Department; 
4. the proposed repeal does not require an increase or decrease 
in fees paid to the Department; 
5. the proposed repeal does not create a new regulation; 
6. the proposed repeal will repeal an existing regulation; 
7. the proposed repeal does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and 

8. the proposed repeal does not positively or adversely affect 
this state's economy. 
The proposed repeal will not affect a local economy within the 
meaning of Government Code §2001.022 and will not have 

an adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. 
Written comments on the proposal may be submitted by mail 
to Ms. Susana Esparza, Assistant General Counsel for Food 
& Nutrition, Texas Department of Agriculture, P.O. Box 12847, 
Austin, Texas 78711, or by email to susana.esparza@texasagri-
culture.gov. Comments must be received no later than 30 days 
from the date of publication of the proposal in the Texas Regis-
ter. 

The repeal is proposed under Texas Agriculture Code §12.016, 
which provides authority for the Department to adopt rules to 
administer its duties under the Texas Agriculture Code. 
The code affected by the proposal is Texas Agriculture Code, 
Chapter 12. 
§26.21. Interagency Farm-To-School Coordination Task Force. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204375 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 29. ECONOMIC DEVELOPMENT 
SUBCHAPTER A. ECONOMIC DEVELOP-
MENT PROGRAM 
4 TAC §§29.1 - 29.3 

The Texas Department of Agriculture (Department) proposes the 
repeal of Texas Administrative Code, Title 4, Part 1, Chapter 29, 
Subchapter A, Economic Development Program, comprised of 
§§29.1 - 29.3. The Department identified the need for the pro-
posed repeal during its rule review of Chapter 29, Subchapter A, 
conducted pursuant to Texas Government Code §2001.039, the 
adoption of which can be found in the Review of Agency Rules 
section of this issue. 
The repeal of Texas Administrative Code, Title 4, Part 1, Chap-
ter 29, Subchapter A, is proposed due to a lack of business ne-
cessity for the rules. During its rule review, the Department de-
termined that the rules contain an erroneous cross reference to 
statute and are also substantially similar to the language of the 
authorizing statute, Texas Agriculture Code §12.027. Therefore, 
the rules are not necessary to the maintenance and administra-
tion of the Economic Development Program. In the event new 
rules become necessary to properly administer the program, the 
Department will propose new rules at such time. 
The Department has determined that the proposed repeals will 
not affect a local economy, therefore the Department is not re-
quired to prepare a local employment impact statement under 
Texas Government Code, §2001.022. 
Pursuant to Texas Government Code, §2001.0221, the Depart-
ment provides the following Government Growth Impact State-
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ment for the proposed repeals. For each year of the first five 
years the proposed repeals will be in effect, the Department has 
determined the following: 
1. No government programs will be created or eliminated. While 
the rules for a program would be repealed, the program itself 
would not be eliminated. The maintenance and administration 
of the Economic Development Program remains authorized by 
Texas Agriculture Code, §12.027; 
2. No employee positions will be created or eliminated; 
3. There will not be an increase or decrease in future legislative 
appropriations to the Department; 
4. There will be no increase or decrease in fees paid to the 
Department; 
5. There will be no new regulations created by the proposal; 
6. The proposed repeals will repeal an existing regulation; 
7. The proposed repeals neither increase nor decrease the num-
ber of individuals subject to the rules' applicability; and 

8. The proposed repeals do not positively or adversely affect this 
state's economy. 
Karen Reichek, Administrator for Trade and Business Develop-
ment, has determined that for each year of the first five years 
the proposed repeals are in effect, enforcing or administering the 
proposed repeals does not have foreseeable implications relat-
ing to costs or revenues of the state or local governments. 
Ms. Reichek has determined that for each year of the first five-
year period the proposed repeals are in effect, the public benefit 
will be the elimination of unnecessary rules. Ms. Reichek has 
also determined that for each year of the first five-year period the 
proposed repeals are in effect, there will be no cost to individuals. 
The Department has determined there will be no adverse 
economic effect on small businesses, micro-businesses, or 
rural communities as a result of the proposed repeals, therefore 
preparation of an economic impact statement and a regulatory 
flexibility analysis, as detailed under Texas Government Code, 
§2006.002, are not required. 
Written comments on the proposed repeals may be submitted to 
Ms. Karen Reichek, Administrator for Trade and Business De-
velopment, Texas Department of Agriculture, P.O. Box 12847, 
Austin, Texas 78711, or by email to: Karen.Reichek@TexasAgri-
culture.gov. The deadline for comments is 30 days after publi-
cation in the Texas Register. 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 
The code affected by the proposal is Texas Agriculture Code, 
Chapter 12. 
§29.1. Maintenance of Economic Development Program. 
§29.2. Administration of the Program. 
§29.3. Staffing; Cooperation with Other Agencies. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 2, 
2022. 

TRD-202204337 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 18. TEXAS HOLOCAUST, 
GENOCIDE, AND ANTISEMITISM ADVISORY 
COMMISSION 
13 TAC §§18.1, 18.3, 18.5, 18.7 

The Texas Historical Commission (THC) proposes new Chapter 
18, §§18.1. 18.3, 18.5, and 18.7 related to the creation of Ad-
ministrative Rules for the Texas Holocaust, Genocide, and Anti-
semitism Advisory Commission (THGAAC). 
Chapter 18 creates a process for operations for the THGAAC 

FISCAL NOTE. Mark Wolfe, Executive Director, has determined 
that for each of the first five years the proposed new rules are in 
effect, there will not be a fiscal impact on state or local govern-
ment as a result of enforcing or administering the new rule as 
proposed. The related policy and procedure are in place for this 
rule and there is no anticipated additional cost as a result of the 
rulemaking. 
PUBLIC BENEFIT/COST NOTE. Mr. Wolfe has also determined 
that for the first five-year period the rule is in effect, the antici-
pated public benefit will be enhanced transparency on agency 
policy and procedure. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with these new rules, as pro-
posed. There is no effect on local economy for the first five years 
that the proposed new rules are in effect; therefore, no local em-
ployment impact statement is required under Texas Government 
Code, §2001.022 and §2001.024(a)(6). 
COSTS TO REGULATED PERSONS. The proposed new rules 
do not impose a cost on regulated persons, including another 
state agency, a special district, or a local government and, there-
fore, is not subject to Texas Government Code, §2001.0045. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. The proposed new 
rules provide an opportunity for the THC and THGAAC to 
support the operation and delegation of decisions and au-
thorities to assist with implementation of goals and objectives 
for the THGAAC. There is no anticipated economic impact of 
these new rules. Mr. Wolfe has also determined that there 
will be no impact on rural communities, small businesses, or 
micro-businesses as a result of implementing this new rule and 
therefore no regulatory flexibility analysis, as specified in Texas 
Government Code §2006.002, is required. The proposed new 
rule does not affect small businesses, micro-businesses, or 
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rural communities because the new rule only clarifies the ad-
ministrative procedures with which to carry out existing statutes. 
GOVERNMENT GROWTH IMPACT STATEMENT. During the 
first five years that the new rules would be in effect, the pro-
posed new sections: will not create or eliminate a government 
program; will not result in the addition or reduction of employ-
ees; will not require an increase or decrease in future legislative 
appropriations; will not lead to an increase or decrease in fees 
paid to a state agency; will not create a new regulation; will not 
repeal an existing regulation; and will not result in an increase or 
decrease in the number of individuals subject to the rule. During 
the first five years that the new rules would be in effect, the pro-
posed new rules will not positively or adversely affect the Texas 
economy. 
REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posed new rules may be submitted to Mark Wolfe, Executive 
Director, Texas Historical Commission, P.O. Box 12276, Austin, 
Texas 78711. Comments will be accepted for 30 days after pub-
lication in the Texas Register. 

STATUTORY AUTHORITY AND STATEMENT ON AUTHOR-
ITY. These new rules are proposed under the authority of Texas 
Government Code §448.102(b), which provides the Commission 
with the authority to promulgate rules to reasonably affect the 
purposes of the Commission. 
CROSS REFERENCE TO STATUTE. The new rules implement 
§448 of the Texas Government Code. 
§18.1. General Provisions 

(a) Pursuant to Texas Government Code Section 448, the 
Texas Holocaust, Genocide, and Antisemitism Advisory Commission 
(THGAAC) performs its statutory duties as an advisor to the Texas 
Historical Commission (THC) consistent with Government Code 
Chapter 442. 

(b) THGAAC shall provide advice and guidance to THC on 
matters related to the Holocaust and other genocides and antisemitism, 
generally. Such guidance may, on occasion, take the form of recom-
mendations that THC carry out certain actions consistent with THC and 
THGAAC's respective enabling acts, such as making grant awards, ap-
proving travel for staff and advisory commission members, approving 
contract amendments in certain amounts or for certain terms, or adopt-
ing administrative rules governing the operation of THGAAC. 

§18.3. Administration 

(a) The THGAAC shall hold regular quarterly meetings. The 
THGAAC may hold such other meetings at such other times and places 
as it may schedule in formal session. The chair may call special meet-
ings of the advisory commission at his or her discretion, provided that 
10-days' notification is given to the advisory commission members. 
The chair shall call special meetings of the advisory commission at 
any time upon written request to the chair signed by a quorum of the 
THGAAC, provided that 10-days' notification is given to the advisory 
commission members. Members of the public shall be provided with a 
reasonable opportunity to appear before the THGAAC at every meet-
ing of the THGAAC and to speak on any issue under the jurisdiction 
of the THGAAC. The time for each person to speak may be limited by 
the chair to expedite the business of the advisory commission. 

(b) Five members of the advisory commission constitutes a 
quorum authorized to transact businesses of the advisory commission. 

(c) No proxies for advisory commission members are allowed. 

(d) At the last quarterly meeting in odd-numbered years be-
ginning in 2023, the chair shall appoint three people to serve on a nom-

inating committee, including a chair of that committee. The positions 
available for nomination by the committee are the vice chair and sec-
retary. The nominating committee will nominate only one person for 
each elective office on the advisory commission. A committee mem-
ber shall contact each person it wishes to nominate in order to obtain 
the person's acceptance of nomination. An advisory commission mem-
ber may hold only one elective office on the advisory commission at a 
time. The chair may appoint an interim nominating committee to bring 
forward candidates for vice chair and secretary for the advisory com-
mission's consideration, to serve until the first nominating committee 
is created under this subsection in 2023 and an election can be held. 

(e) The nominating committee will present its report of nomi-
nees at the first advisory commission meeting in even-numbered years 
beginning in 2024. The chair shall call for further nominations from the 
floor. After all nominations are made, the chair will close the nomina-
tions and ask for a vote by voice or show of hands. If there is a simple 
majority for one person for an elective office, that person is deemed 
elected. If there is not a majority for any one person in an office, the 
advisory commission shall hold an election runoff for each such office 
between the two people receiving the highest number of votes for that 
office. 

(f) In the event of a vacancy in any elective office of the advi-
sory commission, an election shall be held at the next advisory com-
mission meeting, except the first advisory commission meeting of odd-
numbered years, to fill such vacancy. The chair shall call for nomi-
nations from the floor. After all nominations are made, the chair will 
close the nominations and ask for discussion. Upon the close of dis-
cussion, the chair will ask for a vote. If there is a simple majority for 
one person, that person is elected. If there is not a majority for any one 
person, an election runoff shall immediately be held between the two 
people receiving the highest number of votes. 

(g) The chair shall perform such duties as are properly required 
of him or her by the advisory commission. The chair shall preside at 
all meetings, shall have general supervision of the affairs of the advi-
sory commission, and shall have authority to interpret and carry out all 
decisions of the advisory commission. 

(h) The vice-chair shall perform such duties as the advisory 
commission, or the chair may direct. The vice-chair shall preside over 
advisory commission meetings and carry out the chair's duties if the 
chair is absent or unavailable. 

(i) The secretary shall certify the minutes of all meetings of 
the advisory commission after the advisory commission has approved 
them and shall perform such other duties as may be prescribed by the 
advisory commission or the chair. The secretary shall preside over 
commission meetings and carry out the chair and the vice-chair's duties 
if the chair and the vice-chair are absent or unavailable. 

(j) The executive committee consists of the chair, vice-chair, 
secretary, and immediate past chair of the THGAAC if that person is 
still a member of the advisory commission, as well as other members 
of the advisory commission appointed by the chair, not to exceed four 
members total. The committee may act on behalf of the advisory com-
mission with its advance approval. In the absence of advance approval 
by the advisory commission, any action of the executive committee 
may be placed on the agenda of the next meeting of the advisory com-
mission for ratification. 

(k) The chair may appoint such additional committees from 
the members of the THGAAC as the chair deems necessary, consis-
tent with the duties of the THGAAC as defined in Government Code 
§448.101. The chair serves as a non-voting ex officio member on each 
committee except the nominating committee. 
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(l) THC shall provide to THGAAC such staff positions as are 
authorized and funded by the Texas legislature to carry out THGAAC 
duties. Staff will be provided with office space and with necessary 
and appropriate equipment and vehicles to carry out their assignments. 
Staff must meet all standards and requirements for employment by 
THC and shall perform duties in accordance with direction received 
from THGAAC. If THGAAC members are dissatisfied with staff per-
formance, they shall report this to the executive director of THC, and 
the two entities shall work together to attempt to resolve performance 
issues. Any final decision on hiring, assigning, placing under proba-
tion, or terminating an employee is solely the responsibility of the ex-
ecutive director of THC. 

(m) Staff job classifications, salaries, benefits, assigned equip-
ment, vehicles, and staff policies and procedures shall be consistent 
with those used by THC for its internal affairs and shall be subject to 
approval by the executive director of THC. 

(n) The executive director of THGAAC shall be a direct report 
to the executive director of THC, who shall be responsible for develop-
ing THGAAC's executive director's workplan and for overseeing and 
rating performance under that plan. In developing said workplan and 
any performance reviews thereunder, the executive director of THC 
shall consult with the chairs of THC and THGAAC. 

(o) THC may choose to assign one or more THC commission-
ers or THC staff members as liaisons to THGAAC. Such THC liaisons 
shall be permitted to attend public portions of any and all meetings of 
the THGAAC. 

(p) The THGAAC's chair or other member or staff of the ad-
visory commission will present a formal report on recent THGAAC 
activities at each THC quarterly meeting. 

(q) THC shall provide administrative services to THGAAC in-
cluding budgeting, purchasing, accounting, human resources, informa-
tion technology, fleet management, and office maintenance. THC shall 
be reimbursed for costs associated with its performance of the duties 
described herein, and will withdraw such amounts from the legislative 
appropriation supporting THGAAC. 

(r) THGAAC commissioners shall be entitled to reimburse-
ment of reasonable expenses incurred in attending publicly-posted 
meetings of the THGAAC its committees. In addition, commissioners 
shall be entitled to reimbursement for travel expenses incurred while 
transacting advisory commission business if, in advance of such travel, 
the commissioner obtains written approval for reimbursement from 
the commission chair. 

§18.5. Contracts 

(a) The THC may enter into contracts with one or more non-
profit organizations to assist the advisory commission in fulfilling its 
duties. 

(b) Each such contract shall clearly establish the role of the 
nonprofit, the nature of the relationship between the nonprofit and the 
THC and the THGAAC, the performance expectations for the non-
profit, any requirements or expectations regarding the activities and the 
employees of the nonprofit, the THC's expectations regarding owner-
ship of products developed by the nonprofit, the THC's long-term goals 
for the THGAAC and the nonprofit's role in achieving those goals, a 
system for evaluating the nonprofit's performance, and what support, if 
any, THC will provide to the nonprofit in fulfillment of the contract. 

(c) The provisions of TAC, Title 3, Part 2, Ch 11, Subchapter 
A, §11.9 relating to "Donations & Relationships with affiliated non-
profit organizations" will apply to any relationship between the THC, 
THGAAC, and a nonprofit organization pursuant to this section. 

§18.7. Related Non-Profit organization 
The THC may enter into a relationship with a non-profit organization, 
the purpose of which is to raise funds for or provide services or other 
benefits to the THGAAC. The relationship between the non-profit and 
THGAAC, including the detailed roles of each entity, must be reduced 
to writing in a Memorandum of Understanding (MOU), which must be 
approved by the THC to be effective. Also included in the MOU will 
be performance expectations for the nonprofit, any requirements or ex-
pectations regarding the activities and the employees of the nonprofit, 
and the THC's expectations regarding ownership of products developed 
by the nonprofit. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204421 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 

PART 9. TEXAS HOLOCAUST, 
GENOCIDE, AND ANTISEMITISM 
ADVISORY COMMISSION 

CHAPTER 191. COMMISSION PROCEDURES 
13 TAC §§191.1, 191.3 - 191.9 

On behalf of the Texas Holocaust, Genocide and Antisemitism 
Advisory Commission (THGAAC), the Texas Historical Commis-
sion (THC) proposes the repeal of Chapter 191, §§191.1, 191.3 
- 191.9, THGAAC, relating to the THGAAC Commission proce-
dures. 
This repeal is needed as part of the THC's overall effort to align 
with H.B. 3257 which eliminated the Texas Holocaust and Geno-
cide Commission, created the new THGAAC and clarified the 
THC's statutory authority. In a separate action, the THC con-
temporaneously proposes a new Chapter 18, TAC Title 13, Part 
2, relating to the Texas Holocaust, Genocide and Antisemitism 
Advisory Commission which will replace the repealed section. 
FISCAL NOTE. There will be no fiscal impact. Mark Wolfe, Ex-
ecutive Director, has determined that for the first five-year period 
the repealed rule is in effect there will be no fiscal implications 
for state or local governments as a result of enforcing or admin-
istering the repeal, as proposed. 
PUBLIC BENEFIT/COST NOTE. The benefit to the public will be 
to allow for the development of new rules under THC's section 
of the Texas Administrative Code which will provide an opera-
tional understanding of the relationship between the THC and 
the THGAAC. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the repeal as proposed. 
There is no effect on the local economy for the first five years that 
the proposed repeal is in effect; therefore, no local employment 
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impact statement is required under Texas Government Code, 
§2001.022 and 2001.024(a)(6). 
COSTS TO REGULATED PERSONS. The proposed repeal 
does not impose a cost on regulated persons or entities; 
therefore, they are not subject to Texas Government Code, 
§2001.0045. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Wolfe has deter-
mined that there will be no negative impact on rural communi-
ties, small or micro-businesses because of implementing this 
new rule and therefore no regulatory flexibility analysis, as spec-
ified in Texas Government Code § 2006.002, is required. There 
are no anticipated economic costs to the public in compliance 
with this repeal, as proposed. 
GOVERNMENT GROWTH IMPACT STATEMENT. During the 
first five years that the rule would be repealed, the proposed 
repeal: will not create or eliminate a government program; will 
not result in the addition or reduction of employees; will not re-
quire an increase or decrease in future legislative appropriations; 
will not lead to an increase or decrease in fees paid to a state 
agency; will not create a new regulation; will not expand, limit, or 
repeal an existing regulation; and will not result in an increase or 
decrease in the number of individuals subject to the rule. During 
the first five years that the rule would be repealed, the proposed 
amendment will not positively or adversely affect the Texas econ-
omy. 
TAKINGS IMPACT ASSESSMENT. THC has determined that no 
private real property interests are affected by this proposal and 
the proposal does not restrict or limit an owner's right to his or her 
property that would otherwise exist in the absence of government 
action and, therefore, does not constitute a taking under Texas 
Government Code § 2007.043. 
REQUEST FOR PUBLIC COMMENT. Comments on the pro-
posed repeal may be submitted to Mark Wolfe, Executive Direc-
tor, Texas Historical Commission, P.O. Box 12276, Austin, Texas 
78711. Comments will be accepted for 30 days after publication 
in the Texas Register. 

STATUTORY AUTHORITY. This repeal is proposed under the 
authority of Texas Government Code§ 448.102(b), which pro-
vides the Commission with the authority to promulgate rules to 
reasonably affect the purposes of the Commission. 
CROSS REFERENCE TO STATUTE. The repealed rules will im-
plement Section 448 of the Texas Government Code. 
§191.1. Definitions. 
§191.3. Administration. 
§191.4. Code of Conduct and Ethics Policy. 
§191.5. Finances. 
§191.6. Relationship with Affiliated Non-Profit Organizations. 
§191.7. Advisory Committees. 
§191.8. Grant Program. 
§191.9. Interaction with the Texas Historical Commission. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 
2022. 

TRD-202204420 
Mark Wolfe 
Executive Director 
Texas Holocaust, Genocide, and Antisemitism Advisory Commission 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 3. TEXAS BOARD OF 
CHIROPRACTIC EXAMINERS 

CHAPTER 73. CONTINUING EDUCATION 
22 TAC §73.3 

The Texas Board of Chiropractic Examiners (Board) proposes 
repealing 22 TAC §73.3 (Requirements for Sponsors of Contin-
uing Education). The Board will propose a new §73.3 in a sep-
arate rulemaking. This rulemaking action will update language 
of what topics a sponsor of continuing education may provide to 
licensees. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed repeal is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed repeal will not have an adverse economic effect on 
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed repeal will be in effect the public benefit is to 
update the topics a sponsor of continuing education course may 
provide to licensees. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §72.18. For each year of the first five 
years the proposed repeal is in effect, Mr. Fortner has deter-
mined: 
(1) The proposed repeal does not create or eliminate a govern-
ment program. 
(2) Implementation of the proposed repeal does not require the 
creation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed repeal does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed repeal does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed repeal does not create a new regulation. 
(6) The proposal repeals existing Board rules for an administra-
tive process. 
(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability. 
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(8) The proposed repeal does not positively or adversely affect 
the state economy. 
Comments on the proposed repeal or a request for a public 
hearing may be submitted to Christopher Burnett, General 
Counsel, Texas Board of Chiropractic Examiners, 1801 North 
Congress Avenue, Suite 10.500, Austin, Texas 78701-1319, 
via email: rules@tbce.state.tx.us; or fax: (512) 305-6705, no 
later than 30 days from the date that this proposed repeal is 
published in the Texas Register. Please include the rule name 
and number in the subject line of any comments submitted by 
email. 
The repeal is proposed under Texas Occupations Code 
§201.152 (which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of 
chiropractic) and Texas Occupations Code §201.356 (which 
authorizes the Board to establish continuing education require-
ments). 
No other statutes or rules are affected by this proposed repeal. 
§73.3. Requirements for Sponsors of Continuing Education Courses. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204395 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 
22 TAC §73.3 

The Texas Board of Chiropractic Examiners (Board) proposes 
new 22 TAC §73.3 (Requirements for Sponsors of Continuing 
Education Courses). The current §73.3 is being repealed in a 
separate rulemaking action. 
Under Texas Occupations Code §201.356, the Board is required 
to adopt requirements for its licensees for continuing education 
courses relating to the practice of chiropractic. The Board has 
done so in the current 22 TAC §73.3; however, the Board has 
determined that the topics contained in current subsection (j)(4) 
of needed minor revisions. Those have been updated. 
Additionally, the proposed new version of the rule clarifies that 
topics for instruction must be within or relate to the chiroprac-
tic scope of practice. As portal-of-entry healthcare providers in 
Texas, chiropractors, while performing a differential diagnosis of 
a patient, must be able to recognize conditions that may not be 
within their scope of practice in order to properly refer a patient to 
another healthcare provider. The proposed rule keeps the cur-
rent requirement that all continuing education courses must be 
approved by the Board beforehand. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-

ply with the rule as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed rule will not have an adverse economic effect on small 
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed rule will be in effect the public benefit is to 
update the continuing education topics relating to chiropractic 
that may be taught to licensees. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed new 22 TAC §73.3. For each year of the first five years 
the proposed rule is in effect, Mr. Fortner has determined: 
(1) The proposed rule does not create or eliminate a government 
program. 
(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed rule does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed rule does not create a new regulation. 
(6) The proposal does repeal existing Board rules for an admin-
istrative process. 
(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability. 
(8) The proposed rule does not positively or adversely affect the 
state economy. 
Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Coun-
sel, Texas Board of Chiropractic Examiners, 1801 North Con-
gress Avenue, Suite 10.500, Austin, Texas 78701, via email: 
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30 
days from the date that this proposed rule is published in the 
Texas Register. Please include the rule name and number in 
the subject line of any comments submitted by email. 
The rule is proposed under Texas Occupations Code §201.152 
(which authorizes the Board to adopt rules necessary to per-
form the Board's duties and to regulate the practice of chiroprac-
tic), and Texas Occupations Code §201.356 (which requires the 
Board to establish continuing education relating to chiropractic 
for its licensees). 
No other statutes or rules are affected by this proposed rule. 
§73.3. Requirements for Sponsors of Continuation Education 
Courses. 

(a) The Board may only approve continuing education courses 
sponsored by a chiropractic college accredited by the Council on Chiro-
practic Education or a statewide, national, or international professional 
association. 

(b) A continuing education course sponsor shall submit a sep-
arate application for each course at least 60 days in advance. 

(c) For each course application, a sponsor shall submit: 

(1) course title, subject, and description; 
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(2) number of requested credit hours; 

(3) course date, time, and location; 

(4) method of instruction; 

(5) course coordinator's name, address, and telephone 
number; 

(6) signature of the sponsor's representative; 

(7) a detailed hour-by-hour syllabus describing the mate-
rial taught in each hour block; 

(8) names of all instructors for each block of instruction; 

(9) all instructors' curriculum vitae; 

(10) proposed advertising showing the course title and con-
tent; and 

(11) application fee. 

(d) A sponsor shall certify the course complies with all Board 
requirements. 

(e) The Board shall notify a sponsor in writing whether a 
course has been approved. 

(f) A sponsor shall hold a Board-approved live course only on 
the date submitted on the application. 

(g) A sponsor may offer a Board-approved recorded online 
course for up to one calendar year after approval. 

(h) If a continuing education program consists of separate ses-
sions on different topics and on different dates, each session is a sepa-
rate course. 

(i) If the same course is held in multiple cities with different 
speakers, each location is a separate course. 

(j) To be approved, each course must: 

(1) be presented by instructors with knowledge, training, 
and expertise in the topic; 

(2) have content designed to maintain professional compe-
tency; 

(3) be within or relate to the chiropractic scope of practice 
in Texas; and 

(4) be on one or more of the following: 

(A) the chiropractic scope of practice under Occupa-
tions Code Chapter 201, Board rules, and other applicable law; 

(B) basic science; 

(C) differential diagnosis; 

(D) diagnostic imaging; 

(E) public health; 

(F) musculoskeletal manipulation or chiropractic ad-
justing technique; 

(G) chiropractic philosophy; 

(H) risk management; 

(I) hygiene and sanitation; 

(J) jurisprudence; 

(K) nutrition; 

(L) adjunctive or supportive therapy; 

(M) sexual boundary issues; 

(N) insurance and inter-professional communication; 

(O) chiropractic research; 

(P) communicable disease; 

(Q) acupuncture and other non-incisive techniques; 

(R) professional ethics; 

(S) recordkeeping, documentation, and coding, or 

(T) patient referral considerations. 

(k) The Board may not approve or accept credit for any course 
on practice management. 

(l) A sponsor of an approved course shall notify the Board in 
writing before any change in course location, date, or cancellation. 

(m) A sponsor shall submit a roster of course participants that 
contains each participant's name and Board license number, course 
number, and number of hours earned by each participant not later than 
30 days after the course. 

(n) A sponsor shall provide each participant an attendance cer-
tificate with the sponsor's name, the participant's name, the course num-
ber, title, date, and location, the amount and type of credit earned, and 
signature of the sponsor's representative. 

(o) A sponsor may not give a course participant full credit for 
attendance if the participant is absent more than 10 minutes during any 
one hour period. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204398 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 

CHAPTER 75. BUSINESS PRACTICES 
22 TAC §75.6 

The Texas Board of Chiropractic Examiners (Board) proposes 
repealing 22 TAC §75.6 (Mandatory Notice to the Public). The 
Board will propose a new §75.6 in a separate rulemaking. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed repeal is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed repeal will not have an adverse economic effect on 
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2). 
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Mr. Fortner has determined that for each year of the first five 
years the proposed repeal will be in effect the public benefit is to 
clarify language relating to permissible fees. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §75.6. For each year of the first five 
years the proposed repeal is in effect, Mr. Fortner has deter-
mined: 
(1) The proposed repeal does not create or eliminate a govern-
ment program. 
(2) Implementation of the proposed repeal does not require the 
creation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed repeal does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed repeal does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed repeal does not create a new regulation. 
(6) The proposal repeals existing Board rules for an administra-
tive process. 
(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability. 
(8) The proposed repeal does not positively or adversely affect 
the state economy. 
Comments on the proposed repeal or a request for a public 
hearing may be submitted to Christopher Burnett, General 
Counsel, Texas Board of Chiropractic Examiners, 1801 North 
Congress Avenue, Suite 10.500, Austin, Texas 78701-1319, 
via email: rules@tbce.state.tx.us; or fax: (512) 305-6705, no 
later than 30 days from the date that this proposed repeal is 
published in the Texas Register. Please include the rule name 
and number in the subject line of any comments submitted by 
email. 
The repeal is proposed under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of 
chiropractic. 
No other statutes or rules are affected by this proposed repeal. 
§75.6. Mandatory Notice to the Public. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204404 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 
22 TAC §75.6 

The Texas Board of Chiropractic Examiners (Board) proposes 
new 22 TAC §75.6 (Mandatory Notice to Public). The current 
§75.6 is being repealed in a separate rulemaking action. 
The proposed rule simply updates the Board's address and con-
tact information on the mandatory notice to the public placard 
contained in the attached graphic that licensees are required to 
display. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the rule as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed rule will not have an adverse economic effect on small 
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed rule will be in effect the public benefit is to up-
date the Board's address and contact information on the manda-
tory notice to the public placard that licensees are required to 
display. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed new 22 TAC §75.6. For each year of the first five years 
the proposed rule is in effect, Mr. Fortner has determined: 
(1) The proposed rule does not create or eliminate a government 
program. 
(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed rule does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed rule does not create a new regulation. 
(6) The proposal does repeal existing Board rules for an admin-
istrative process. 
(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability. 
(8) The proposed rule does not positively or adversely affect the 
state economy. 
Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Coun-
sel, Texas Board of Chiropractic Examiners, 1801 North Con-
gress Avenue, Suite 10.500, Austin, Texas 78701, via email: 
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30 
days from the date that this proposed rule is published in the 
Texas Register. Please include the rule name and number in 
the subject line of any comments submitted by email. 
The rule is proposed under Texas Occupations Code §201.152, 
which authorizes the Board to adopt rules necessary to perform 
the Board's duties and to regulate the practice of chiropractic. 
No other statutes or rules are affected by this proposed rule. 
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§75.6. Mandatory Notice to Public. 
(a) A licensee shall ensure the figure in subsection (c) of this 

section is prominently displayed to the public at every location where 
the licensee provides chiropractic services. 

(b) A licensee who provides services at any secondary location 
shall ensure the notice is visible to the public. 

(c) A licensee who provides chiropractic telehealth services 
shall make the notice available to a patient during every telehealth ses-
sion. 
Figure: 22 TAC §75.6(c) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204406 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 
22 TAC §75.11 

The Texas Board of Chiropractic Examiners (Board) proposes 
new 22 TAC §75.11 (Appointment Cancellation or No-Show 
Fees). Under the Board's statutes in Occupations Code Chap-
ter 201, there is currently nothing to prevent a licensee from 
charging a patient a cancellation or no-show fee for a patient's 
failure to attend a scheduled appointment with the licensee. 
It is a permissible practice. However, the Board nonetheless 
continually receives questions on this topic from its licensees 
looking for guidance. Instead of answering licensees' questions 
one-by-one, the Board believes a rule containing its guidance 
on the topic would be beneficial to both licensees and patients. 
The proposed rule states that charging cancellation or no-show 
fees to patients is a permissible practice, as long as the fee is 
reasonable and patients are notified of the licensee's fee policies 
in advance and in writing. The proposed rule also restates cur-
rent law that cancellation or no-show fees are an administrative 
fee and not to be attributed to actual chiropractic services ren-
dered 

The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed rule will not have an adverse economic effect on small 
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed rule will be in effect the public benefit is 
to alert licensees and patients that reasonable cancellation or 
no-show fees are permissible under current law. 

The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed new 22 TAC §75.10. For each year of the first five years 
the proposed rule is in effect, Mr. Fortner has determined: 
(1) The proposed rule does not create or eliminate a government 
program. 
(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed rule does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed rule does not create a new regulation. 
(6) The proposal rule does not repeal existing Board rules for an 
administrative process. 
(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability. 
(8) The proposed rule does not positively or adversely affect the 
state economy. 
Comments on the proposed rule or a request for a public hearing 
may be submitted to Christopher Burnett, General Counsel, 
Texas Board of Chiropractic Examiners, 1801 North Congress 
Avenue, Suite 10.500, Austin, Texas 78701-1319, via email: 
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30 
days from the date that this proposed rule is published in the 
Texas Register. Please include the rule name and number in 
the subject line of any comments submitted by email. 
The rule is proposed under Texas Occupations Code §201.152, 
which authorizes the Board to adopt rules necessary to perform 
the Board's duties and to regulate the practice of chiropractic. 
No other statutes or rules are affected by this proposed rule. 
§75.11. Appointment Cancellation or No-Show Fees. 

(a) A licensee or other person may charge a reasonable fee to 
a patient for the patient's failure to reasonably cancel a scheduled ap-
pointment. 

(b) A licensee or other person may charge a reasonable fee to a 
patient for the patient's failure to show up at a scheduled appointment. 

(c) If a licensee or other person charges a fee under this sec-
tion, a licensee or other person shall provide to any new patient written 
notice of the licensee's or other person's exact fees, conditions, and 
policies under subsections (a) and (b) of this section before scheduling 
a subsequent appointment for that patient. 

(d) A licensee or other person may not use a fee charged to 
a patient under this section as the basis for any claim or billing for 
chiropractic services rendered. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204394 
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Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 

CHAPTER 76. PATIENT RECORDS AND 
DOCUMENTATION 
22 TAC §76.3 

The Texas Board of Chiropractic Examiners (Board) proposes 
repealing 22 TAC §76.3 (Fees for Providing Patient Records). 
The Board will propose a new §76.3 in a separate rulemaking. 
This rulemaking action will clarify language relating to permissi-
ble fees. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed repeal is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed repeal will not have an adverse economic effect on 
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed repeal will be in effect the public benefit is to 
clarify language relating to permissible fees. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §76.3. For each year of the first five 
years the proposed repeal is in effect, Mr. Fortner has deter-
mined: 
(1) The proposed repeal does not create or eliminate a govern-
ment program. 
(2) Implementation of the proposed repeal does not require the 
creation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed repeal does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed repeal does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed repeal does not create a new regulation. 
(6) The proposal repeals existing Board rules for an administra-
tive process. 
(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability. 
(8) The proposed repeal does not positively or adversely affect 
the state economy. 
Comments on the proposed repeal or a request for a public 
hearing may be submitted to Christopher Burnett, General 
Counsel, Texas Board of Chiropractic Examiners, 1801 North 
Congress Avenue, Suite 10.500, Austin, Texas 78701-1319, 
via email: rules@tbce.state.tx.us; or fax: (512) 305-6705, no 

later than 30 days from the date that this proposed repeal is 
published in the Texas Register. Please include the rule name 
and number in the subject line of any comments submitted by 
email. 
The repeal is proposed under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of 
chiropractic. 
No other statutes or rules are affected by this proposed repeal. 
§76.3. Fees for Providing Patient Records. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204399 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 
22 TAC §76.3 

The Texas Board of Chiropractic Examiners (Board) proposes 
new 22 TAC §76.3 (Fees for Providing Patient Records). The 
current §76.3 is being repealed in a separate rulemaking action. 
The proposed rule does not substantively change the current 
one. Licensees informed the Board that they were confused as 
to the clear meaning of subsections (a) through (d) relating to 
the minimum fee a licensee could charge (and additional fees 
for additional pages) for providing patient records. The Board 
agreed the language could be improved. The Board trusts the 
new language is more precise as to the amount of permissible 
administrative fees a licensee can charge a patient for records. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the rule as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis is not required because the 
proposed rule will not have an adverse economic effect on small 
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed rule will be in effect the public benefit is to 
more precisely state the amount of permissible administrative 
fees a licensee can charge a patient for records. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed new 22 TAC §76.3. For each year of the first five years 
the proposed rule is in effect, Mr. Fortner has determined: 
(1) The proposed rule does not create or eliminate a government 
program. 
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(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed rule does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed rule does not create a new regulation. 
(6) The proposal does repeal existing Board rules for an admin-
istrative process. 
(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability. 
(8) The proposed rule does not positively or adversely affect the 
state economy. 
Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Coun-
sel, Texas Board of Chiropractic Examiners, 1801 North Con-
gress Avenue, Suite 10.500, Austin, Texas 78701, via email: 
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30 
days from the date that this proposed rule is published in the 
Texas Register. Please include the rule name and number in 
the subject line of any comments submitted by email. 
The rule is proposed under Texas Occupations Code §201.152, 
which authorizes the Board to adopt rules necessary to perform 
the Board's duties and to regulate the practice of chiropractic. 
No other statutes or rules are affected by this proposed rule. 
§76.3. Fees for Providing Patient Records. 

(a) A licensee or other person may charge a reasonable admin-
istrative fee not to exceed $50 for providing routine patient records in 
a digital-only format. 

(b) A licensee or other person may charge a reasonable admin-
istrative fee not to exceed $25 for the first page of paper-only copies of 
routine patient records, plus $0.25 per additional page. 

(c) A licensee or other person may charge a reasonable admin-
istrative fee not to exceed $50 for the first page of non-digital copies of 
routine films or other static diagnostic imaging studies, plus $1.00 per 
additional page. 

(d) A licensee or other person may charge an additional rea-
sonable administrative fee for providing patient records under subsec-
tion (a) of this section if: 

(1) the digital records are voluminous and not routine; and 

(2) the licensee or other person provides a written explana-
tion of the need for the fee. 

(e) A licensee or other person may charge a separate fee for the 
actual costs of mailing, shipping, notarizing documents, or delivery of 
patient records. 

(f) A licensee or other person shall notify the requestor of pa-
tient records of any fee within five business days of receipt of the re-
quest. 

(g) If a licensee or other person does not receive the fee within 
ten business days after the requestor was notified of the fee, the licensee 
or other person shall notify the requestor of the need for payment. 

(h) A licensee or other person may demand advance payment 
for patient records except from another health care provider if the re-
quest was made because of emergency or acute medical situation. 

(i) A licensee or other person may charge a reasonable fee not 
to exceed $25 for completing a custodian of records affidavit for patient 
records. 

(j) A licensee or other person may charge a reasonable fee in 
advance to answer a deposition by written question. 

(k) A licensee or other person may not charge for providing pa-
tient records where prohibited by Texas Health and Safety Code Chap-
ter 161 or any other applicable state or federal law. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204401 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 

PART 14. TEXAS OPTOMETRY BOARD 

CHAPTER 277. PRACTICE AND PROCEDURE 
22 TAC §277.1 

The Texas Optometry Board proposes amendments to 22 TAC 
Chapter 277.1 - Complaint Procedures. 
The rules in the Chapter 277 were reviewed as a result of the 
Board's general rule review under Texas Government Code Sec-
tion 2001.039. Notice of the review was published in the June 
10, 2022, issue of the Texas Register (47 TexReg 3487). No 
comments were received regarding the Board's notice of review. 
The Board has determined that there continues to be a need for 
the rules in Chapter 277. The Board has also determined that 
changes to Rule 277.1 as currently in effect are necessary. 
A substantive change to the rule involves the addition of com-
plaints related to the treatment of glaucoma to the high prior-
ity classification. Investigation of glaucoma complaints is autho-
rized under SB 993 87R. In May 2022 (47 TexReg 3139), Rules 
§277.13 and §277.14 were adopted to outline the investigation of 
glaucoma complaints. This amendment reinforces that process 
as a high-priority for the Board. 
Additionally, the amendment adds that during an investigation 
the Board shall consider Rules §279.1 - Contact Lens Exami-
nation and §279.3 - Spectacle Examination when determining 
basic competency. It goes on to clarify that if the optometrist or 
therapeutic optometrist fails to complete all the of required find-
ings in an initial examination at which a prescription for corrective 
lenses is written, the completed report of investigation shall will 
be classified as a an complaint 
Other clarifying amendments include: 1. To outline the purpose 
of the rule, 2. To clarify complaints that must be received on the 
Board's official complaint form and information that must be in-
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cluded in a complaint - adding a provision to specify if the service 
was related to an in-person or telehealth visit, 3. To clarify how 
jurisdictional complaints are handled by Board staff, 4. To clarify 
the creation the Investigation-Enforcement Committee including 
deleting the geographic regions, 5. To clarify the duties of the In-
vestigation-Enforcement Committee on determining whether or 
not a violation has occurred, and 6. To make non-substantive 
capitalization changes to ensure consistency across the Board's 
rules. 
Janice McCoy, Executive Director, has determined that for the 
first five-year period the amended rule is in effect, there will not 
be fiscal implications for state and local governments as a result 
of amending this existing rule. 
Janice McCoy, Executive Director, has determined that for each 
of the first five years the amendment is in effect, the public benefit 
is clarification of the complaint process which allows both the 
licensee and the public to know the Board handles all complaint 
cases in an impartial manner. 
Legal counsel for the Board has reviewed the amended rule and 
has found it to be within the Board's authority to propose. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS ON SMALL BUSINESSES AND RURAL 
COMMUNITIES: There will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as a 
result of the amendment. Since the agency has determined that 
the amendment to the rule will have no adverse economic effect 
on small businesses, micro-businesses, or rural communities, 
preparation of an Economic Impact Statement and a Regulatory 
Flexibility Analysis, as detailed under Texas Government Code 
§2006.002, are not required. 
ENVIRONMENT AND TAKINGS IMPACT ASSESSMENT: The 
agency has determined that this proposal is not a "major environ-
mental rule" as defined by Texas Government Code §2001.0225. 
This proposal is not specifically intended to protect the environ-
ment or reduce risks to human health from environmental expo-
sure. The agency has determined that the proposed amendment 
does not restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action, and 
therefore does not constitute a taking under Texas Government 
Code §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT: During the 
first five years that the amended rule will be in effect, it is antici-
pated that the amendment will not create or eliminate a govern-
ment program as no program changes are proposed. Further, 
implementation of the amended rule will not require the creation 
of a new employee position or the elimination of an existing em-
ployee position. 
PUBLIC COMMENTS: Comments on the amended rule may be 
submitted electronically to: janice.mccoy@tob.texas.gov or in 
writing to Janice McCoy, Executive Director, Texas Optometry 
Board, 1801 N. Congress, Suite 9.300, Austin, Texas 78701. 
The deadline for furnishing comments is thirty days after pub-
lication in the Texas Register. 

Amendments to 277.1 - Complaint Procedures are being pro-
posed under the Texas Optometry Act, Texas Occupations Code, 
§351.151 and Texas Occupations Code, Subchapter E. Public 
Interest Information and Complaint Procedures. No other sec-
tions are affected by the amendments. 
§277.1 Complaint Procedures 

(a) Purpose. Pursuant to §351.205 of the Act, the Board is 
authorized to adopt rules relating to the investigation of complaints 
filed with the Board. 

(b) [(a)] Complaints. Complaints shall be submitted on the 
official complaint form. The Board shall protect the identity of a com-
plainant in the investigative process to the extent possible. [Filing com-
plaints. Complaints may be filed in writing with the agency, either in 
person at the board's office, or by mail. The board shall adopt a form 
as its official complaint form which shall be maintained at the board's 
office for use at the request of any complainant. Complaints are priv-
ileged and confidential. At a minimum, all complaints shall contain 
information necessary for the proper processing of the complaint by 
the board, including, but not limited to:] Complaints shall contain the 
following information: 

(1) the name and contact information of the complainant 
(and patient); [complainant's name, address, and phone number. The 
board cannot accept an anonymous complaint. The board shall protect 
the identity of a complainant in the investigative process to the extent 
possible. If the complainant is an insurance agent, insurer, pharmaceu-
tical company, or third-party administrator, the board will notify the re-
spondent within 15 days of the name and address of the complainant;] 

(2) the name and contact information of the person the 
complaint is filed against [name, address, and phone number of the 
optometrist, therapeutic optometrist, or other person, firm, or corpo-
ration, if known;] 

(3) the date, time, and place of occurrence of alleged vio-
lation of the Act or Board rules; 

(4) the type of service (in-person or telehealth); 

(5) [(4)] the complete description of incident giving rise to 
the complaint; and 

(6) [(5)] the express authorization to release patient records 
to the Board where applicable. 

(c) [(b)] Classification of Complaints. All complaints received 
shall be sent to the Executive Director [executive director]. The Board 
[board] shall determine jurisdiction and distinguish between categories 
of complaints as follows: 

(1) Non-jurisdictional [non jurisdictional]. A complaint is 
non-jurisdictional if the Board does not have any authority over the 
subject of the complaint. If possible, these complaints shall be referred 
to an agency having jurisdiction over the complaint. 

(2) Jurisdictional. [jurisdictional], A complaint is jurisdic-
tional if it alleges conduct by a Board licensee that, if true, would 
constitute a violation of the Act or Board rules. A jurisdictional com-
plaint may require a Board investigation including but not limited to a 
Board member expert review and/or contractual third-party expert re-
view [requiring expertise of a licensee board member to resolve]. The 
Board shall further classify these complaints according to the schedule 
in subsection (d) [(c)] of this section. These complaints shall be pro-
cessed according to subsection (e) [(d)] of this section. 

[(3) jurisdictional, concerning matters other than those re-
quiring professional expertise of a licensee board member. The Board 
shall further classify these complaints according to the schedule in sub-
section (c) of this section. These complaints may be processed accord-
ing to subsection (e) of this section.] 

(d) [(c)] Classification of Jurisdictional Complaints. All juris-
dictional complaints shall be classified in one of the following cate-
gories: 
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(1) Complaints of high priority. This includes, but is not 
limited to, complaints alleging: 

(A) professional misconduct, 

(B) qualifications of applicants or licensees, 

(C) unauthorized practice; 

(D) complaints related to the treatment of glaucoma; 

(E) [(D)] other acts or the failure to act that potentially 
threatens the public health, and 

(F) [(E)] a violation of the professional standard of care. 
The processing of these complaints shall have priority over normal pri-
ority complaints. The Board shall evaluate complaints of high prior-
ity to determine whether an emergency temporary suspension shall be 
sought under §277.8 of this title [(Rule 279.8)]. 

(2) Complaints of normal priority. This includes, but is not 
limited to, complaints alleging: 

(A) advertising violations, 

(B) violations of the Act or Board Rules resulting in 
economic harm, and 

(C) violations of the Act regarding notice that do no po-
tentially threaten the public health. 

(e) [(d)] Investigation-Enforcement Committee. 

(1) Makeup of Committee. The Chair [chair] shall appoint 
a committee to consider all jurisdictional complaints [classified un-
der subsection (b)(2) of this title and complaints] referred from Board 
staff. The committee shall be known as the Investigation-Enforce-
ment Committee [investigation-enforcement committee] and shall be 
composed of board members who are licensed optometrists or ther-
apeutic optometrists. [The executive director shall divide the state 
into geographic areas, with each member of the investigation-enforce-
ment committee being assigned areas of responsibility within such ge-
ographic areas. Two members shall be charged with the responsibility 
of enforcing the provisions of the Act within the assigned area and are 
authorized to initiate investigations. The executive director shall su-
pervise all investigations. If, as a result of an investigation within a 
geographic area, including an inspection of a facility or record, a com-
plaint is filed against a licensed optometrist, therapeutic optometrist, 
or other person, firm, or corporation by the investigator, the members 
charged with that area shall assist in the handling of the prosecution of 
such complaint and disciplinary proceeding, if any.] 

(2) Authority of Committee. [The executive director shall 
forward a complaint classified under subsection (b)(2) above to the 
committee members assigned to the area of the complaint unless in 
the judgment of the executive director, unusual circumstances exist 
such that it is more appropriate that the complaint be under province 
of another member.] The Committee [investigation-enforcement com-
mittee, or any member thereof,] shall have the power to make recom-
mendations regarding resolution and disposition of specific cases such 
as those regarding professional competency or recommendations re-
garding dismissals of complaints and closure or investigations. The 
Committee may issue subpoenas and subpoenas duces [deuces] tecum 
to compel the attendance of witnesses and the production of books, 
records, and documents, to issue commissions to take depositions, to 
administer oaths and to take testimony concerning all matters within 
the assigned jurisdiction. In addition to subpoena power, each mem-
ber of the committee may authorize the Executive Director [executive 
director] to investigate an alleged violation. 

(3) Disposition of Complaint. During the investigation of a 
filed jurisdictional complaint related to professional competency, mem-
bers of the Committee may determine [On receipt of the complaint, the 
members shall determine:] 

occurred; 
(A) whether a violation of the Act or Board rules has 

ther action 
(B) [(A)] whether to dismiss the matter and take no fur-

[(B) whether to send a letter to the person charged recit-
ing that a complaint has been received and that while the investigat-
ing member cannot determine or pass upon the merits of the complaint 
without conducting further investigation that the subject of the com-
plaint be asked to review the complaint to ensure that the Act is being 
complied with, and that if the allegations are true, to cease and desist 
from the alleged violations or words to that effect;] 

(C) whether to conduct further investigations[, includ-
ing conducting investigational hearings or informal conferences]; 

(D) whether to forward to the Board [board] the 
Committee's [members'] determination that a violation of the Act may 
have occurred together with a recommendation that the Board issue a 
remedial plan; 

(E) whether to forward to the Board [board] the 
Committee's [members'] determination that a violation of the Act may 
have occurred together with a recommendation that proceedings be 
instituted with the State Office of Administrative Hearings to consider 
disciplinary action, sanctions, administrative penalties, issuance of 
cease and desist orders, or refusal to issue a license; 

(F) whether to forward to the Board [board] the 
Committee's [members'] determination that some person, firm, or cor-
poration may be practicing optometry without a license or otherwise 
violating the provisions of the Act, along with the members' recom-
mendation that the board notify the attorney general or appropriate 
district attorney with accompanying request that appropriate action be 
taken in accordance with law; and 

(G) whether to forward to the Executive Director 
[executive director] the Committee's [members'] determination of 
findings applicable to subparagraphs (D) and (E) of this paragraph to 
issue a remedial plan or for assessment of administrative penalties. 

[(H) Should the members of the committee disagree on 
the disposition of the complaint, the members shall schedule an infor-
mal conference.] 

(f) [(e)] Complaints Investigated by Staff. Board staff may in-
vestigate jurisdictional complaints that do not directly relate to patient 
care and the investigation or disposition of which do not require ex-
pertise in optometry or therapeutic optometry. During the [The] inves-
tigation, Board staff may consult [employ] members of the Investiga-
tion-Enforcement Committee to assist with the investigation [as autho-
rized by subsection (d)(2)]. A complaint shall be directed to the Inves-
tigation-Enforcement Committee if the Executive Director [executive 
director] determines that the complaint should not be dismissed or set-
tled or the Executive Director [executive director] is unable to reach an 
agreed settlement. 

(g) [(f)] Notification and Request for Information. Once an 
investigation commences, Board staff shall notify the subject of the 
complaint and request a written response to the allegations along with 
patient charts and any other relevant information. [The committee or 
board staff may request that the subject of a complaint respond in writ-
ing to the allegations in the compliant.] The subject of the complaint 
shall have 14 days from the receipt of the Board's request to respond 
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pursuant to §273.16 of this title. The Executive Director [executive di-
rector] may extend the time period upon a showing of good cause by 
the subject of the complaint. 

(h) [(g)] Dismissal and Tracking of Complaints. A complaint 
shall not be dismissed without appropriate consideration. The Board 
board and complainant shall be advised of complaint dismissals. A 
complaint dismissed by the Executive Director [executive director] 
shall be approved by the Board at a Board Meeting. The Executive 
Director [executive director] shall make a report at each board meeting 
regarding complaints to the Board. 

(i) [(h)] Basic Competence Violations. 

(1) If during the investigation of an optometrist's or thera-
peutic optometrist's compliance with Section 351.353 of the Act and 
§279.1 or §279.3 [§279.7] of this title, the optometrist or therapeu-
tic optometrist failed [fails] to complete all the of required findings 
in an initial examination at which a prescription for corrective lenses 
is written, the completed investigation report [of investigation] will be 
classified as a [an] complaint and forwarded by the Executive Direc-
tor [executive director] to the Investigation-Enforcement Committee 
[committee members]. 

(2) In determining the action to take under subsection 
(e)(3) [(d)(3)], if any, the Investigation-Enforcement Committee 
[committee members] shall consider the seriousness of the omitted 
finding, the compliance history of the optometrist or therapeutic 
optometrist, and prior actions of the Board [board] concerning similar 
complaints. Omission of four or more basic competency findings 
requires the committee members to conduct an informal conference. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204417 
Janice McCoy 
Executive Director 
Texas Optometry Board 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-8500 

♦ ♦ ♦ 
22 TAC §277.2 

The Texas Optometry Board proposes amendments to 22 TAC 
Chapter 277, §277.2 - Disciplinary Proceedings. 
The rules in the Chapter 277 were reviewed as a result of the 
Board's general rule review under Texas Government Code Sec-
tion 2001.039. Notice of the review was published in the June 
10, 2022, issue of the Texas Register (47 TexReg 3487). No 
comments were received regarding the Board's notice of review. 
The Board has determined that there continues to be a need for 
the rules in Chapter 277. The Board has also determined that 
changes to Rule 277.2 as currently in effect are necessary. 
The amendment outlines the specific language that must be 
included on the notice when entering a default judgment under 
the rule "FAILURE TO RESPOND TO THE ALLEGATIONS, 
BY EITHER PERSONAL APPEARANCE AT THE INFOR-
MAL CONFERENCE OR IN WRITING, WILL RESULT IN 
THE ALLEGATIONS BEING ADMITTED AS TRUE AND THE 

RECOMMENDED SANCTION MADE AT THE INFORMAL 
CONFERENCE BEING GRANTED BY DEFAULT." 
The amendment also makes non-substantive capitalization 
changes to ensure consistency across the Board's rules. 
Janice McCoy, Executive Director, has determined that for the 
first five-year period the amended rule is in effect, there will not 
be fiscal implications for state and local governments as a result 
of amending this existing rule. 
Janice McCoy, Executive Director, has determined that for each 
of the first five years the amendment is in effect, the public benefit 
is clarification of the disciplinary process which allows both the 
licensee and the public to know what happens when a licensee 
fails to respond to a notice of violation. 
Legal counsel for the Board has reviewed the amended rule and 
has found it to be within the Board's authority to propose. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS ON SMALL BUSINESSES AND RURAL 
COMMUNITIES: There will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as a 
result of the amendment. Since the agency has determined that 
the amendment to the rule will have no adverse economic effect 
on small businesses, micro-businesses, or rural communities, 
preparation of an Economic Impact Statement and a Regulatory 
Flexibility Analysis, as detailed under Texas Government Code 
§2006.002, are not required. 
ENVIRONMENT AND TAKINGS IMPACT ASSESSMENT: The 
agency has determined that this proposal is not a "major environ-
mental rule" as defined by Texas Government Code §2001.0225. 
This proposal is not specifically intended to protect the environ-
ment or reduce risks to human health from environmental expo-
sure. The agency has determined that the proposed amendment 
does not restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action, and 
therefore does not constitute a taking under Texas Government 
Code §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT: During the 
first five years that the amended rule will be in effect, it is antici-
pated that the amendment will not create or eliminate a govern-
ment program as no program changes are proposed. Further, 
implementation of the amended rule will not require the creation 
of a new employee position or the elimination of an existing em-
ployee position. 
PUBLIC COMMENTS: Comments on the amended rule may be 
submitted electronically to: janice.mccoy@tob.texas.gov or in 
writing to Janice McCoy, Executive Director, Texas Optometry 
Board, 1801 N. Congress, Suite 9.300, Austin, Texas 78701. 
The deadline for furnishing comments is thirty days after pub-
lication in the Texas Register. 

Amendments to 277.2 - Disciplinary Proceedings are being pro-
posed under the Texas Optometry Act, Texas Occupations Code, 
§351.151 and Texas Occupations Code, Subchapter K. Disci-
plinary Procedures. 
No other sections are affected by the amendments. 
§277.2 Disciplinary Proceedings. 

(a) General statement. In a contested case before the Board 
[board], proceedings shall be governed by the Administrative Proce-
dure Act (APA), except as specifically provided in the Optometry Act. 
In any contested case, opportunity shall be afforded to all parties to re-
spond and present evidence and argument on all issues involved. Un-
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less precluded by law, informal disposition may be made of any con-
tested case by stipulation, agreed settlement, consent order, default, 
refund of examination fees, remedial plan or dismissal. 

(b) Informal disposition of contested case. Prior to the impo-
sition of disciplinary sanctions, remedial plan, or administrative penal-
ties against a respondent (a licensee or a person issued a cease and 
desist order), the respondent shall be offered an opportunity to attend 
an informal conference and show compliance with all requirements of 
law, in accordance with the APA. 

(1) Informal conferences shall be attended by the 
Executive Director [executive director], the Board's board's legal 
counsel, the two members of the Investigation-Enforcement Commit-
tee, a public member, and other representatives of the Board [board] 
as the Executive Director [executive director] and legal counsel may 
deem necessary for the proper conduct of the conference. The re-
spondent and/or the authorized representative may attend the informal 
conference and shall be provided an opportunity to be heard. 

(2) In any case where charges are based upon information 
provided by a person who filed a complaint with the Board [board] 
(complainant), the complainant may attend the informal conference, 
and shall be provided with an opportunity to be heard. Nothing herein 
requires a complainant to attend an informal conference. 

(3) Notice of the informal conference shall include: 

(A) a statement of the legal authority, jurisdiction, and 
alleged conduct under which the enforcement action is based, with a 
reference to the particular section(s) of the statutes and rules involved; 

(B) an offer for the respondent to attend an informal 
conference at a specified time and place and show compliance with 
all requirements of law, in accordance with Chapter 2001 of the Ad-
ministrative Procedure Act; 

(C) a statement that the respondent has an opportunity 
for a hearing before the State Office of Administrative Hearings on the 
allegations; and 

(D) the following statement in capital letters in 12 
point boldface type: FAILURE TO RESPOND TO THE ALLE-
GATIONS, BY EITHER PERSONAL APPEARANCE AT THE 
INFORMAL CONFERENCE OR IN WRITING, WILL RESULT 
IN THE ALLEGATIONS BEING ADMITTED AS TRUE AND 
THE RECOMMENDED SANCTION MADE AT THE INFORMAL 
CONFERENCE BEING GRANTED BY DEFAULT. The notice shall 
be served by delivering a copy to the respondent or licensee in person, 
by courier receipted delivery, or by certified or registered mail, return 
receipt requested, to the licensee's last known address of record as 
shown by agency records, not less than 10 days prior to the date of the 
conference. 

(4) The respondent shall respond by either personal appear-
ance at the informal conference or in writing no later than the date of 
the informal conference. If the respondent chooses to respond in writ-
ing, the response shall admit or deny each of the allegations. If the 
respondent intends to deny only a part of an allegation, the respondent 
shall specify so much of it is true and shall deny only the remainder. 
The response shall also include any other matter, whether of law or fact, 
upon which the respondent intends to rely for his or her defense. If the 
respondent fails to respond to the notice specified in this subsection, 
the matter will be considered as a default case and the respondent will 
be deemed to have: 

(A) admitted all the factual allegations in the notice 
specified in this subsection; 

the law; 
(B) waived the opportunity to show compliance with 

(C) waived notice of a hearing; 

tions; and 
(D) waived the opportunity for a hearing on the allega-

(E) waived objection to the recommended sanctions 
made at the informal conference. 

(5) The Investigation-Enforcement Committee may rec-
ommend that the Board [board] enter a default order, based upon the 
allegations set out in the notice specified in this subsection, adopting 
the recommended sanctions made at the informal conference. Upon 
consideration of the case, the Board may enter a default order under 
§2001.056 of the Administrative Procedure Act or direct that the case 
be set for a hearing at the State Office of Administrative Hearings. 

(6) Any default judgment granted under this section will 
be entered on the basis of the factual allegations in the notice and upon 
proof of proper notice to the respondent's address of record as specified 
in paragraph (3) of this subsection. 

(7) A motion for rehearing which requests that the Board 
vacate its default order under this section shall be granted if the motion 
presents convincing evidence that the failure to respond to the notice 
specified in this subsection was not intentional or the result of conscious 
indifference, but due to accident or mistake, provided that the respon-
dent has a meritorious defense to the factual allegations contained in 
the notice specified in this subsection and the granting thereof will not 
result in delay or injury to the public or the Board. 

(8) Informal conferences shall not be deemed to be meet-
ings of the Board [board] and no formal record of the proceedings at 
the conferences shall be made or maintained. 

(9) The Investigation-Enforcement Committee shall con-
sider the Penalty Schedule in §277.6 of this title [(Rule 277.6)] to de-
termine the parameters of any administrative fine or penalty to rec-
ommend to the respondent and the Board. The Investigation-Enforce-
ment Committee may recommend a settlement to the respondent that 
includes an agreed order to refund all or part of the examination fee 
paid by the complainant to the respondent. This settlement must be ap-
proved by the Board pursuant to subsection (b)(10). 

(10) Any proposed order shall be presented to the Board 
[board] for its review. At the conclusion of its review, the Board [board] 
shall approve, amend, or disapprove the proposed order. Should the 
Board [board] approve the proposed order, the appropriate notation 
shall be made in the minutes of the Board [board] and the proposed or-
der shall be entered as an official action of the Board [board]. Should 
the Board [board] amend the proposed order, the Executive Director 
[executive director] shall contact the respondent to seek concurrence. 
If the respondent does not concur, the provisions of the next sentence 
shall apply. Should the Board [board] disapprove the proposed order, 
the case shall be rescheduled for purposes of reaching an agreed order 
or in the alternative forwarded to the State Office of Administrative 
Hearings for formal action. 

(c) Formal disposition of a contested case. All contested cases 
not resolved by informal conference shall be referred to the State Office 
of Administrative Hearings. 

(1) Notice. The respondent shall be entitled to reasonable 
notice of not less than 10 days. Notice shall include the matters specif-
ically required by the APA, to wit: 

(A) a statement of the time, place, and nature of the 
hearing; 
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(B) a statement of the legal authority and jurisdiction 
under which the hearing is being held; 

(C) a reference to the particular section of the Act and 
rules involved; and 

(D) a short and plain statement of the matters asserted. 

(2) Service of notice. The notice of hearing and a copy of 
the formal complaint shall be served on the respondent's last known 
address at least 10 days prior to the hearing. Service on the respondent 
shall be complete and effective if the document to be served is sent by 
registered or certified mail to the respondent at the address shown on 
the respondent's annual renewal certificate. 

(3) Filing of documents. All pleadings and motions relat-
ing to any contested case pending before the State Office of Adminis-
trative Hearings shall be filed with the State Office of Administrative 
Hearings. They shall be deemed filed only when actually received. 

(4) Motion for continuance. Continuances may be granted 
by the State Office of Administrative Hearings in accordance with pro-
cedural rules established by that agency. 

(5) Transcription. Proceedings, or any part of them, must 
be transcribed on the written request of any party. The agency may pay 
the cost of the transcript or assess the cost to one or more parties. 

(6) Discovery. Requests for the issuance of subpoenas, re-
quests for depositions and for production of documents, and other dis-
covery matters shall be governed by the APA. 

(d) If, after receiving notice of hearing, a party fails to appear 
in person or by representative on the day and time set for hearing, the 
Administrative Law Judge may proceed in that party's absence and, as 
authorized by applicable law, may issue a proposal for decision or order 
against the defaulting party in which the factual allegations against that 
party in the notice of hearing are deemed admitted as true without the 
requirement of submitting additional proof. 

(e) Any default judgment entered under this section shall 
be issued only upon adequate proof that proper notice was provided 
to the defaulting party, and such notice includes disclosure, in 12 
point, bold-faced type: FAILURE TO RESPOND TO THE AL-
LEGATIONS, BY EITHER PERSONAL APPEARANCE AT THE 
INFORMAL CONFERENCE OR IN WRITING, WILL RESULT 
IN THE ALLEGATIONS BEING ADMITTED AS TRUE AND 
THE RECOMMENDED SANCTION MADE AT THE INFORMAL 
CONFERENCE BEING GRANTED BY DEFAULT.[, of the fact that 
upon failure of the party to appear at the hearing, the factual allegations 
in the notice will be deemed admitted as true, and the relief sought 
in the notice of hearing may be granted by default.] Proper notice 
may be established by proof that the Board complied with subsection 
[subsections] (c)(1) and (2) of this section. 

(f) This section does not preclude the agency from informally 
disposing of a case by default under the agency's statute or rules in 
the event the respondent fails to file a timely written response or other 
responsive pleading required by the agency's statute or rules. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204418 

Janice McCoy 
Executive Director 
Texas Optometry Board 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-8500 

♦ ♦ ♦ 
22 TAC §§277.3 - 277.6, 277.10 - 277.12 

The Texas Optometry Board proposes amendments to 22 TAC 
Chapter 277, Practice and Procedure. 
The rules in the Chapter 277 were reviewed as a result of the 
Board's general rule review under Texas Government Code Sec-
tion 2001.039. Notice of the review was published in the June 
10, 2022, issue of the Texas Register (47 TexReg 3487). No 
comments were received regarding the Board's notice of review. 
The Board has determined that there continues to be a need for 
the rules in Chapter 277. The Board has also determined that 
changes to certain rules as currently in effect are necessary. The 
specific rules being amended include: 277.3 - Probation, 277.4 -
Reinstatement, 277.5 - Convictions, 277.6 - Administrative Fines 
and Penalties, 277.10 - Remedial Plans, 277.11 - Submission to 
Mental or Physical Examination, and 277.12 - Denial of License 
and Disciplinary Action by Board. 
The amendments outlined in this proposal are non-substantive in 
that they primarily change capitalization in order for the language 
across the entirety of Chapter 277 to be consistent. The amend-
ments include changing all references from "board" to "Board" 
and from "executive director" to "Executive Director." 
Additionally, in Rule 277.12 - Denial of License and Disciplinary 
Action by Board the amendment adds "or therapeutic optometry" 
in subsection (a)(1) when describing the "practice of optometry." 
This amendment is consistent across the Chapter in that refer-
ences to the "practice of' use both "optometry" and "therapeutic 
optometry." 
Other non-substantive amendments: Rule 277.10 - Remedial 
Plans subsection (d) the word "the" is added to provide clarity 
and in Rule 277.11 - Submission to Mental or Physical Examina-
tion subsection (d), an extra word (in) is deleted. 
Janice McCoy, Executive Director, has determined that for the 
first five-year period the amended rules are in effect, there will 
not be fiscal implications for state and local governments as a 
result of amending these existing rules. 
Janice McCoy, Executive Director, has determined that for each 
of the first five years the amendments are in effect, the public 
benefit is consistency of language across the agency's rules. 
Legal counsel for the Board has reviewed the amended rules and 
has found them to be within the Board's authority to propose. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS ON SMALL BUSINESSES AND RURAL 
COMMUNITIES: There will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as a 
result of the amendments. Since the agency has determined 
that the amendments to the rules will have no adverse eco-
nomic effect on small businesses, micro-businesses, or rural 
communities, preparation of an Economic Impact Statement 
and a Regulatory Flexibility Analysis, as detailed under Texas 
Government Code §2006.002, are not required. 
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ENVIRONMENT AND TAKINGS IMPACT ASSESSMENT: The 
agency has determined that this proposal is not a "major environ-
mental rule" as defined by Texas Government Code §2001.0225. 
This proposal is not specifically intended to protect the environ-
ment or reduce risks to human health from environmental ex-
posure. The agency has determined that the proposed amend-
ments do not restrict or limit an owner's right to his or her property 
that would otherwise exist in the absence of government action, 
and therefore does not constitute a taking under Texas Govern-
ment Code §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT: During the 
first five years that the amended rules will be in effect, it is an-
ticipated that the amendments will not create or eliminate a gov-
ernment program as no program changes are proposed. Fur-
ther, implementation of the amended rules will not require the 
creation of a new employee position or the elimination of an ex-
isting employee position. 
PUBLIC COMMENTS: Comments on the amended rules may 
be submitted electronically to: janice.mccoy@tob.texas.gov or 
in writing to Janice McCoy, Executive Director, Texas Optome-
try Board, 1801 N. Congress, Suite 9.300, Austin, Texas 78701. 
The deadline for furnishing comments is thirty days after publi-
cation in the Texas Register. 

Amendments to §277.3 - Probation, §277.4 - Reinstatement 
§277.5 - Convictions, §277.6 - Administrative Fines and Penal-
ties, §277.10 - Remedial Plans, §277.11 - Submission to Mental 
or Physical Examination, and §277.12 - Denial of License and 
Disciplinary Action by Board are being proposed under the 
Texas Optometry Act, Texas Occupations Code, §351.151. No 
other sections are affected by the amendments. 
§277.3 Probation 

(a) The Board [board] shall have the right and may upon ma-
jority vote rule that an order denying an application for license or any 
order canceling, suspending, or revoking any license be probated so 
long as the probated practitioner conforms to such orders and rules as 
the Board [board] may set out in the terms of the probation. The Board 
[board], at the time of its decision to probate the practitioner, shall set 
out the period of time which shall constitute the probationary period; 
provided, however, that the Board [board] may at any time while the 
practitioner remains on probation upon majority vote rescind the pro-
bation and enforce the Board's [board's] original action denying, sus-
pending, or revoking such license for violation of the terms of the pro-
bation or for other good cause as the Board [board] in its discretion may 
determine. To rescind the probation shall require a formal disciplinary 
hearing and be conducted as a contested case within the meaning of the 
APA. 

(b) The Executive Director [executive director] shall maintain 
a chronological and alphabetical listing of licensees who have had their 
license canceled, suspended, or revoked, and shall monitor each con-
sent order in respect to each license holder's specific sanction. Any 
noncompliance observed as a result of monitoring shall be referred to 
the Board [board]. 

§277.4 Reinstatement 
Any practitioner whose license to practice has been revoked for a pe-
riod of more than one year may, after the expiration of at least one year 
from the date that such revocation became final, apply to the Board 
[board], on forms provided by the Board [board], to have the revoca-
tion order withdrawn and to have the Board [board] reinstate a license 
to practice optometry or therapeutic optometry. In considering the re-
instatement of a revoked license, the State Office of Administrative 
Hearings shall consider all factors it deems relevant, and the applicant 

for reinstatement of a revoked license must appear before the State Of-
fice of Administrative Hearings. After consideration of the proposal 
for decision, the Board [board] in its discretion may: 

(1) deny reinstatement of a revoked license; 

(2) reinstate a revoked license and probate the practitioner 
for a specified period of time under specified conditions; or 

(3) authorize reinstatement of the revoked license. 

§277.5 Convictions 
(a) The Act, §351.501(a)(3), and Texas Occupations Code 

Chapter 53, provide that the Board [board] may suspend or revoke an 
existing valid license, disqualify a person from receiving a license, 
or deny to a person the opportunity to be examined for a license 
because of a person's conviction of a felony or misdemeanor, including 
being placed on deferred adjudication or court ordered community 
or mandatory supervision, with or without an adjudication of guilt, 
or revocation of parole, probation or court ordered supervision, if 
the crime directly relates to duties and responsibilities of a licensed 
optometrist or therapeutic optometrist. 

(b) A licensee or applicant receiving a felony or misdemeanor 
criminal conviction, including deferred adjudication or court ordered 
community or mandatory supervision, with or without an adjudication 
of guilt, or revocation of parole, probation or court ordered supervision, 
shall report the order of conviction, deferred adjudication or court or-
dered community or mandatory supervision, or revocation of parole, 
probation, or supervision within 30 days of the date the court issued 
the order. This subsection does not require the reporting of a Class C 
Misdemeanor traffic violation. The failure of a licensee or applicant to 
report a conviction is deceit, dishonesty and misrepresentation in the 
practice of optometry and authorizes the Board [board] to take disci-
plinary action under §351.501 of the Act. The licensee shall furnish 
any document relating to the conviction as requested by the Board. 

(c) The Texas Optometry Act authorizes licensees to provide 
health services. 

(d) A person currently incarcerated because of a felony con-
viction or revocation of parole, probation or court ordered supervision 
in a felony case may not sit for examination, obtain a license under this 
act, or renew a previously issued license to practice optometry or ther-
apeutic optometry. 

(e) In considering whether a criminal conviction directly re-
lates to the occupation of an optometrist or therapeutic optometrist, 
the Board shall consider the factors listed in Texas Occupations Code 
§53.022. 

(f) The practice of optometry and therapeutic optometry places 
the optometrist or therapeutic optometrist in a position of public trust. 
A licensee practices in an autonomous role in treating patients young 
and old; in prescribing, administering and safely storing dangerous 
drugs including controlled substances; in preparing and safeguarding 
confidential records and information; and in accepting client funds. 
Therefore the crimes considered by the Board to relate to the practice 
of optometry and therapeutic optometry include, but are not limited to: 

(1) any felony or misdemeanor of which fraud, dishonesty 
or deceit is an essential element; 

(2) any criminal violation of the Optometry Act, or other 
statutes regulating or pertaining to the practice or profession of optom-
etry and therapeutic optometry; 

(3) any criminal violation of statutes regulating other pro-
fessions in the healing arts; 

(4) any crime involving moral turpitude; 
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(5) murder; 

(6) burglary; 

(7) robbery; 

(8) theft; 

(9) sex offense; 

(10) perjury; 

(11) child molesting; and 

(12) substance abuse or substance diversion. 

(g) In determining the present fitness of a person who has been 
convicted of a crime, the Board shall consider the factors listed in Texas 
Occupations Code §53.023. 

(h) It shall be the responsibility of the applicant for license to 
secure and provide to the Board the recommendations of the prose-
cution, law enforcement, and correctional authorities regarding all of-
fenses. 

(i) The applicant for license shall also furnish proof in such 
form as may be required by the Board, that the licensee maintained 
a record of steady employment and has supported licensee dependents 
and has otherwise maintained a record of good conduct and has paid all 
outstanding court costs, supervision fees, fines and restitution as may 
have been ordered in all criminal cases in which the licensee has been 
convicted. 

(j) Upon suspension or revocation of a license, or denial of 
an application for license or examination because of the person's prior 
conviction of a crime and the relationship of the crime to the license, 
the Board shall notify the person in writing: 

(1) of the reasons for the suspension, revocation, denial, or 
disqualification; 

(2) of the review procedure provided by Texas Occupations 
Code §53.052; and 

(3) of the earliest date that the person may appeal. 

(k) The Board [board], however, shall be under no duty to gen-
erate evidence with respect to the matters listed in Texas Occupations 
Code Chapter 53. 

§277.6 Administrative Fines and Penalties 
(a) Based upon the criteria in this section, and in addition to 

the sanctions listed in subsection (e) of this section, the guideline ad-
ministrative penalty or fine amount for: 

(1) felony conviction: $2,000 minimum penalty for each 
offense (§351.501(a)(3) of the Act) 

(2) misdemeanor conviction involving moral turpitude: 
$2,000 minimum penalty for each offense (§351.501(a)(3) of the Act) 

(3) impaired ability to practice: $2,000 minimum penalty 
for each offense (§351.501(a)(4) of the Act) 

(4) violations of the act or rules involving controlled sub-
stances: $2,000 minimum penalty for each offense (§§351.501(a)(4) 
and (15), 351.358, 351.451, and 351.452 of the Act) 

(5) fraud, deceit, dishonesty, or misrepresentation in the 
practice of optometry or in applying for license; or deceiving, defraud-
ing, or harming the public: $2,000 minimum penalty for each offense 
(§351.501(a)(4) and (11) of the Act) 

(6) gross incompetence in the practice of optometry or en-
gaging in a pattern of practice or other behavior demonstrating a wilful 

provision of substandard care: $2,000 minimum penalty for each of-
fense (§351.501(a)(12) and (13) of the Act) 

(7) practicing or attempting to practice optometry while the 
license is suspended or violating the terms of a Board Order: $2,000 
minimum penalty for each offense (§351.501(a)(8) and (17) of the Act) 

(8) having the right to practice optometry suspended or re-
voked by a federal agency: $2,000 minimum penalty for each offense 
(§351.501(a)(10) of the Act) 

(9) the guideline administrative penalty or fine amount for 
the following violations is a $300 minimum penalty for the first offense 
and $600 minimum penalty for the second offense and subsequent: 

(A) Failure to report address changes to the Board as 
required by §351.351 and §351.501(16) of the Act. 

(B) Failure to properly display name visible to the pub-
lic as required by §351.362 of the Act. 

(C) Failure to display public interest information as re-
quired by §351.203 of the Act, and §273.9 of this title. 

(D) Failure to properly release contact lens prescription 
as required by §353.156 of the Contact Lens Prescription Act, 

(E) Advertising violations, including misleading adver-
tising as prohibited by §351.155 and §351.403 of the Act, and §279.9 
of this title. 

(F) Failure to use proper professional identification as 
required by §104.003 of the Texas Occupations Code. 

(G) Offering glasses or contact lenses as a prize or in-
ducement as prohibited by §351.404 of the Act and §273.3 of this title. 

(H) Failure of the subject of a complaint to respond 
within 14 days of receipt to a request letter from the Board regarding 
the complaint as required by §277.1 of this title. 

(10) the guideline administrative penalty or fine amount for 
the following violations is a $1,500 minimum and $2,500 maximum 
penalty: 

(A) Directing or allowing optical employees or owners 
to make appointments for a leasing licensee as prohibited by §351.408 
and §351.459 of the Act. 

(B) Directing or allowing optical employees or owners 
to advertise for a leasing licensee or include the licensee's office in the 
advertising as prohibited by §351.408 and §351.459 of the Act. 

(C) Directing or allowing optical employees or owners 
to set the practice hours for a leasing licensee as prohibited by §351.408 
of the Act. 

(D) Practicing in an office not properly separated from 
a lessor optical as prohibited by §§351.363, 351.364, 351.408, and 
351.459 of the Act, and §279.12 of this title. 

(b) In accordance with §351.551 of the Act, administrative 
penalties may be assessed for violations of the Act or rule or order of 
the Board [board]. Either the Executive Director [executive director] 
or a subcommittee of the Board [board], to include at least one public 
member of the Board [board], may assess a penalty for each violation 
and present a report to the Board [board] concerning the facts on which 
the determination was based and the amount of penalty. 

(c) In accordance with §351.507 of the Act, the Investigation 
- Enforcement Committee shall use the guidelines in this rule when de-
termining the appropriate administrative penalty or fine to recommend 
to the Board [board]. 
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(d) The guidelines in this rule are intended to promote con-
sistent sanctions for similar violations, facilitate timely resolution of 
cases, and encourage settlements. The guidelines in this rule apply to 
a single violation where there are no aggravating or mitigating factors. 
Multiple violations and aggravating or mitigating factors as listed in 
subsection (f) of this section may justify a modification of the guide-
line amount. The guideline amount may be reduced when a respondent 
acknowledges a violation and agrees to comply with terms and condi-
tions of an agreed order. 

(e) The guidelines in this rule apply to administrative penalties 
and fines. The Board may also, alone or in conjunction with imposing 
an administrative penalty or fine, refuse to issue a license to an appli-
cant, revoke or suspend a license, place on probation a person whose 
license has been suspended, impose a stipulation, limitation, or con-
dition relating to continued practice, including conditioning continued 
practice on counseling or additional education, or reprimand a licensee. 

(f) The amount of the penalty shall be based on: 

(1) the seriousness of the violation, including nature, cir-
cumstances, extent, and gravity of any prohibited act, and hazard or 
potential hazard created to the health, safety, or economic welfare of 
the public; 

(2) the economic harm to property or the environment 
caused by the violation; 

(3) the history of previous violations; 

(4) the amount necessary to deter future violations; 

(5) efforts to correct the violation; and 

(6) any other matter that justice may require. 

(g) Penalties imposed by the Board [board] pursuant to subsec-
tions (a) - (f) of this section may be imposed for each violation subject 
to the following limitations: 

(1) imposition of an administrative penalty not to exceed 
$2,500 for each violation; 

(2) each day a violation continues or occurs is a separate 
violation for purposes of imposing a penalty. 

(h) Administrative penalties or fines for violations not specif-
ically mentioned in this rule shall be based on an amount that corre-
sponds to the scheme of the guidelines of this rule. 

(i) The provisions of this rule shall not be construed so as to 
prohibit other appropriate disciplinary action under the Act, civil or 
criminal action and remedy and enforcement under other laws. 

§277.10 Remedial Plans 

(a) Section 351.509 authorizes the Board to issue a remedial 
plan to resolve the investigation of a complaint. 

(b) The issuance of a remedial plan does not impose disci-
plinary action. Records of the remedial plan will be removed from the 
records of the Board on the date two years after the date that a licensee 
successfully completes a remedial plan. 

(c) A remedial plan may not: 

(1) revoke, suspend, limit, or restrict a license or assess an 
administrative penalty; 

(2) be imposed to resolve a complaint concerning a death, 
hospitalization, or the commission of a felony; and 

(3) be imposed if the Board [board] issued a remedial plan 
to a licensee within the preceding 24 months. 

(d) A remedial plan must be approved by the Board. The plan 
may be initiated in the following manner: 

(1) for violations listed in §277.6(a)(9) of this title, by the 
Executive Director [executive director] in the same manner as admin-
istrative penalties are assessed by the Executive Director [executive 
director] in §277.1 of this title; or 

(2) by the Investigation-Enforcement Committee in the 
same manner as the disposition of complaints in §277.1 of this title. 

(e) If a licensee does not accept an offer of settlement based on 
the issuance of a remedial plan, the Board shall schedule an informal 
settlement conference according to the provisions of §277.2 of this title. 

(f) If a licensee does not successfully complete the terms of a 
remedial plan, the Board may reopen the investigation of the complaint 
to determine if disciplinary action should be imposed. 

(g) The Board [board] may assess a plan administration fee in 
an amount of $1,000, to recover the costs of administering the plan. 

§277.11 Submission to Mental or Physical Examination 
(a) If the Board [board] has probable cause to believe that a 

licensee/applicant has developed an incapacity that prevents or could 
prevent the applicant or license holder from practicing optometry or 
therapeutic optometry with reasonable skill, competence, and safety 
to the public (an incapacity), the Board [board] shall require the li-
censee/applicant to submit to a mental and/or physical examination by 
a physician or other healthcare professional designated by the Board 
[board]. Probable cause may include, but is not limited to, any one of 
the following: 

(1) sworn statements from two people, willing to testify be-
fore the Board [board], that a certain licensee/applicant has developed 
an incapacity; 

(2) a sworn statement from a representative of the Peer As-
sistance Program, stating that the representative is willing to testify be-
fore the Board [board] that a certain licensee/applicant has developed 
an incapacity; 

(3) evidence that a licensee/applicant left a treatment pro-
gram for alcohol or chemical dependency before a completion of that 
program; 

(4) evidence that a licensee/applicant has engaged in the 
intemperate use of drugs or alcohol at a time and under circumstances 
that would lead a reasonable person to believe that the licensee/appli-
cant has developed an incapacity; 

(5) evidence of repeated arrests of a licensee/applicant for 
intoxication or drug use; 

(6) evidence of recurring temporary commitments to a 
mental institution of a licensee/applicant; 

(7) medical records showing that a licensee/applicant has 
an illness or condition that results in the inability to function properly 
in his or her practice; or 

(8) actions or statements by a licensee/applicant at a hear-
ing conducted by the Board [board] that gives the Board [board] reason 
to believe that the licensee has developed an incapacity. 

(b) Upon presentation to the Executive Director of probable 
cause, the Board [board] authorizes the Executive Director to write 
the licensee/applicant requesting that the licensee/applicant submit to 
a physical or mental examination within 30 days of the receipt of the 
letter from the Executive Director. The letter shall state the reasons for 
the request for the mental or physical examination and the physician 
or other healthcare professional designated by the Executive Director 
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to conduct such examinations. The applicant/licensee shall authorize 
the release of the results of the examination to the Board [board] and 
the results shall be submitted to the Board [board] within 15 days of 
the date of the examination. The results of any Board [board] -ordered 
mental or physical examination are confidential. 

(c) If the licensee/applicant to whom a letter requiring a mental 
or physical examination is sent refuses to submit to the examination, the 
Board [board], through its Executive Director, shall issue an order re-
quiring the licensee/applicant to show cause why the licensee/applicant 
should not be required to submit to the examination and shall schedule 
a hearing on the order not later than 30 days after the date on which the 
notice of the hearing is provided to the licensee. The licensee/applicant 
shall be notified by either personal service or certified mail with return 
receipt requested. 

(d) At the hearing provided in for in subsection (c) of this title, 
three members of the Board [board] appointed by the Chair [president] 
of the Board [board] shall determine whether the licensee/applicant 
shall submit to an evaluation or that the matter shall be closed with 
no examination required. 

(1) At the hearing, the applicant/licensee has the burden of 
proof once probable cause has been established by the Board [board] to 
rebut the probable cause. The applicant/licensee and the licensee/ap-
plicant's attorney, if any, are entitled to present testimony and other ev-
idence to show why probable cause has not been established requiring 
the applicant/licensee to submit to the examination. An applicant/li-
censee is entitled to cross-examine an expert who offers testimony at 
the hearing. 

(2) If, after consideration of the evidence presented at the 
hearing, the panel determines that the licensee/applicant shall submit 
to an examination, the panel shall authorize the Executive Director to 
issue an order requiring the examination within 60 days after the date 
of the entry of the order requiring examination. The applicant/licensee 
shall authorize the release of the results of the examination to the Board 
[board], and the results shall be submitted to the board within 15 days 
of the date of the examination. 

(3) If the panel determines that no such examination is nec-
essary, the panel will withdraw the request for examination. 

(e) The provisions of this rule shall not be construed so as to 
prohibit other appropriate disciplinary action under the Act, civil or 
criminal action and remedy and enforcement under other laws. 

§277.12 Denial Of License And Disciplinary Action By Board 

(a) Denial of License. The Board may refuse to issue a license 
to an applicant, if the Board determines that: 

(1) the applicant is guilty of fraud, deceit, dishonesty, or 
misrepresentation in the practice of optometry or therapeutic optometry 
or in seeking admission to that practice; 

(2) the applicant is unfit or incompetent by reason of neg-
ligence; 

(3) the applicant has been convicted of a misdemeanor in-
volving moral turpitude or a felony; 

(4) the applicant has developed an incapacity that prevents 
or could prevent the applicant from practicing optometry or therapeutic 
optometry with reasonable skill, competence, and safety to the public; 

(5) the applicant has wilfully or repeatedly violated this 
chapter or a Board [board] rule adopted under this chapter; 

(6) the applicant has acted to deceive, defraud, or harm the 
public; 

(7) the applicant is guilty of gross incompetence in the 
practice of optometry or therapeutic optometry; 

(8) the applicant has engaged in a pattern of practice or 
other behavior demonstrating a wilful provision of substandard care; 

(9) the applicant has committed an act of sexual abuse, mis-
conduct, or exploitation with a patient or has otherwise unethically or 
immorally abused the doctor-patient relationship; 

(10) the applicant has prescribed, sold, administered, dis-
tributed, or given a drug legally classified as a controlled substance or 
as an addictive or dangerous drug for other than an accepted diagnostic 
or therapeutic purpose; 

(11) the applicant has failed to report to the Board the relo-
cation of the applicant's office not later than the 30th day after the date 
of relocation, whether in or out of this state; 

(12) the applicant's violation of a law of this state, other 
than Texas Occupations Code Chapter 351, or a rule of another licens-
ing board in this state, or of a statute or rule of another state if the vio-
lation constitutes a violation of the laws of this state or a Board [board] 
rule; or 

(13) the applicant has violated the provisions of a disci-
plinary order or agreement issued by the Board. 

(b) Disciplinary Action. The Board may revoke or suspend 
a license, place on probation a license holder whose license has been 
suspended, impose a fine, impose a stipulation, limitation, or condi-
tion relating to continued practice, including conditioning continued 
practice on counseling or additional education, or reprimand a license 
holder if the Board determines that: 

(1) the license holder is guilty of fraud, deceit, dishonesty, 
or misrepresentation in the practice of optometry or therapeutic optom-
etry or in seeking admission to that practice; 

(2) the license holder is unfit or incompetent by reason of 
negligence; 

(3) the license holder has been convicted of a misdemeanor 
involving moral turpitude or a felony; 

(4) the license holder has developed an incapacity that pre-
vents or could prevent the license holder from practicing optometry or 
therapeutic optometry with reasonable skill, competence, and safety to 
the public; 

(5) the license holder has directly or indirectly employed, 
hired, procured, or induced a person to practice optometry or therapeu-
tic optometry in this state without a license; 

(6) the license holder has directly or indirectly aided or 
abetted an unlicensed person in the practice of optometry or therapeu-
tic optometry; 

(7) the license holder has placed the holder's license at the 
disposal or service of, including lending, leasing, or renting to, a person 
not licensed to practice optometry or therapeutic optometry in this state; 

(8) the license holder has wilfully or repeatedly violated 
this chapter or a Board [board] rule adopted under this chapter; 

(9) the license holder has wilfully or repeatedly represented 
to a member of the public that the license holder is authorized or com-
petent to cure or treat an eye disease beyond the authorization granted 
by this chapter; 

(10) the license holder has had the right to practice optome-
try or therapeutic optometry suspended or revoked by a federal agency 
for a cause that the Board [board] believes warrants that action; 

47 TexReg 7650 November 18, 2022 Texas Register 



(11) the license holder has acted to deceive, defraud, or 
harm the public; 

(12) the license holder is guilty of gross incompetence in 
the practice of optometry or therapeutic optometry; 

(13) the license holder has engaged in a pattern of practice 
or other behavior demonstrating a wilful provision of substandard care; 

(14) the license holder has committed an act of sexual 
abuse, misconduct, or exploitation with a patient or has otherwise 
unethically or immorally abused the doctor-patient relationship; 

(15) the license holder has prescribed, sold, administered, 
distributed, or given a drug legally classified as a controlled substance 
or as an addictive or dangerous drug for other than an accepted diag-
nostic or therapeutic purpose; 

(16) the license holder has failed to report to the Board 
[board] the relocation of the applicant's or license holder's office not 
later than the 30th day after the date of relocation, whether in or out of 
this state; 

(17) the license holder has practiced or attempted to prac-
tice optometry while the license holder's license was suspended; 

(18) the applicant's violation of a law of this state, other 
than Texas Occupations Code Chapter 351, or a rule of another licens-
ing board in this state, or of a statute or rule of another state if the vio-
lation constitutes a violation of the laws of this state or a Board [board] 
rule; or 

(19) the applicant has violated the provisions of a disci-
plinary order or agreement issued by the Board. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204419 
Janice McCoy 
Executive Director 
Texas Optometry Board 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 305-8500 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 745. LICENSING 
SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 12. PERMIT RENEWAL 
26 TAC §745.475, §745.477 

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§745.475, concerning What does a completed renewal appli-
cation for a permit include, and §745.477, concerning What 
happens after Licensing receives my renewal application, in 

Title 26, Texas Administrative Code, Chapter 745, Licensing, 
Subchapter D, Application Process. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement the portions of Sen-
ate Bill (S.B.) 225, 87th Legislature, Regular Session, 2021, that 
amended Texas Human Resources Code (HRC) §42.050(c) and 
§42.052(f-2). These amendments change the time period, from 
two to five years, that HHSC Child Care Regulation (CCR) must 
review for patterns of violations when evaluating whether to re-
new a license, certification, or registration. CCR is also propos-
ing a rule amendment to remove requirements that a completed 
renewal application include verifications from the provider that 
deficiencies have been corrected and all fees and administrative 
penalties owed have been paid, because these provider verifi-
cations are not part of the current business process and CCR 
conducts these verifications when processing a renewal appli-
cation. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §745.475 removes subsection 
(a)(3) and (4) that require a provider to verify as part of a com-
pleted renewal application that (1) the provider has corrected 
deficiencies; and (2) all fees and administrative penalties owed 
have been paid. These provider verifications are not part 
of the renewal application, nor are they necessary, because 
CCR verifies these requirements when processing the renewal 
application as required by §745.477(a)(3) and (5). 
The proposed amendment to §745.477 changes the time period, 
from two to five years, CCR will review for patterns of violations 
when evaluating whether to renew an operation's license, certi-
fication, or registration. This amendment is necessary to com-
ply with changes that S.B. 225 made to HRC §42.050(c) and 
§42.052(f-2). 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
or administering the rule does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 
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Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The proposed rules do not impose any additional 
costs on small businesses, micro-businesses, or rural commu-
nities that are required to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; (2) do not im-
pose a cost on regulated persons; (3) reduce the burden or re-
sponsibilities imposed on regulated persons; and (4) are neces-
sary to implement legislation that does not specifically state that 
§2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the rules are in effect, the public benefit will be im-
proved safety for children in out-of-home care because CCR will 
conduct a more extensive review of an operation's history of vi-
olations at the time of renewal, rules will reflect current business 
practice, and rules will comply with state law. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rule be-
cause there is no additional cost to comply with the rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed by 
email to Jennifer.Ritter@hhs.texas.gov. 
Written comments on the proposal may be submitted to Jennifer 
Ritter, Rules Writer, Child Care Regulation, Texas Health and 
Human Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030 or by email to CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R106" in the subject 
line. 
STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of the Texas Department of Family and Protective 

Services to HHSC. In addition, Texas Human Resources Code 
§42.042(a) requires HHSC to adopt rules to carry out require-
ments of Texas Human Resources Code Chapter 42. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §§42.042, 42.050, and 
42.052. 
§745.475. What does a completed renewal application for a permit 
include? 

(a) A completed renewal application includes: 

(1) Verification that the following information is current 
and accurate: 

(A) Your operation's basic information on Licensing's 
consumer website; 

(B) The list of controlling persons at your operation; 

(C) The list of your governing body's members, such as 
officers and owners, if applicable; 

(2) A statement as to whether your operation continues to 
need any existing waivers and variances; 

[(3) Verification that you have corrected any deficiency 
with an expired compliance date, unless the deficiency is pending due 
process; and] 

[(4) Verification that all fees and administrative penalties 
that you owe have been paid;] 

(3) [(5)] Validating on your provider website the list of per-
sons who require a background check because of their association with 
your operation; and 

(4) [(6)] If you operate a general residential operation that 
provides treatment services for children with emotional disorders, a 
written response that addresses any public comments made regarding 
the renewal of the operation's license during a public hearing, if re-
quired by §745.487 of this division (relating to When is a public hear-
ing required for the renewal of a license?). 

(b) You must submit a completed renewal application for us to 
evaluate your permit for renewal. 

§745.477. What happens after Licensing receives my renewal appli-
cation? 

(a) After receiving your renewal application, we evaluate 
whether: 

(1) You completed the renewal application as required by 
§745.475 of this division (relating to What does a completed renewal 
application for a permit include?); 

(2) We have cited you for repeated deficiencies or a pattern 
of deficiencies during the previous five [two] years; 

(3) You have corrected each deficiency with an expired 
compliance date that is not pending due process, including an admin-
istrative review, a due process hearing, or any subsequent rights of 
appeal; 

(4) You currently meet all background check requirements 
in Subchapter F of this chapter (relating to Background Checks); 

(5) You have paid: 

(A) All fees required by Subchapter E of this chapter 
(relating to Fees); and 
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(B) Each administrative penalty that you owe after 
waiving or exhausting any due process provided under Texas Human 
Resources Code §42.078; 

(6) We must visit your operation to determine your eligi-
bility for renewal, such as to review records to determine whether you 
have corrected all relevant deficiencies; and 

(7) We must hold a public hearing as required by §745.487 
of this division (relating to Is a public hearing required for the renewal 
of a license?). 

(b) Within 30 days of receiving your renewal application, we 
will send you written notice that: 

(1) We have renewed your permit; 

(2) Your renewal application is incomplete as further de-
scribed in subsection (c) of this section; or 

(3) We refuse to renew your permit as provided in 
§745.8655 of this chapter (relating to When may Licensing refuse to 
renew my permit?). 

(c) If your renewal application is incomplete, the written no-
tice will include: 

(1) Our evaluation that you did not complete one or more 
of the renewal application requirements at §745.475 of this division 
(relating to What does a completed renewal application for a permit 
include?); 

(2) A list of the requirements that must be completed before 
we can renew your permit, which may include: 

(A) Correcting a deficiency with an expired compliance 
date that is not pending due process; 

(B) Meeting a certain background check requirement; 
or 

(C) Paying any of the following: 

(i) A fee required by Subchapter E of this chapter 
(relating to Fees); or 

(ii) An administrative penalty that you owe after 
waiving or exhausting any due process provided under Texas Human 
Resources Code §42.078; and 

(3) A statement that we must hold a public hearing required 
by §745.487 of this division (relating to When is a public hearing re-
quired for the renewal of a license?), if applicable. 

(d) If your renewal application is incomplete and you submit-
ted it during the renewal period, you have unlimited attempts to submit 
the missing information and to correct the deficiencies until your per-
mit expires. 

(e) If your renewal application is incomplete and you submit-
ted it during the late renewal period, you have 15 days to submit a 
completed renewal application from the date it was rejected. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204321 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 18, 2022 
For further information, please call: (512) 438-3269 
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