
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
DIVISION 25. SCHOOL HEALTH AND 
RELATED SERVICES 
1 TAC §354.1341, §354.1342 

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) adopts amendments 
to §354.1341, concerning Benefits and Limitations; and 
§354.1342, concerning Conditions for Participation. The 
amendments to §354.1341 and §354.1342 are adopted without 
changes to the proposed text as published in the August 5, 
2022, issue of the Texas Register (47 TexReg 4607). These 
rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The School Health and Related Services (SHARS) program is 
jointly administered by HHSC and the Texas Education Agency 
(TEA). The SHARS program allows independent school districts 
and public charter schools to obtain Medicaid reimbursement 
for the provision of certain direct medical and transportation 
services to Medicaid enrolled students who receive benefits to 
meet federal and state laws guaranteeing the students a free 
and appropriate public education. Currently, SHARS must be 
prescribed in a student's individualized education program (IEP) 
as required by the Texas Education Code, §29.001(7), and 
implemented through Commissioner of Education rule at Title 
19 Texas Administrative Code (TAC) §89.1001. 
The adopted amendment to §354.1341 is necessary to comply 
with implementation of House Bill (H.B.) 706, 86th Legislature, 
Regular Session, 2019. H.B. 706 amended the Texas Educa-
tion Code by adding §38.033 to permit SHARS providers to bill 
and receive reimbursement for allowable audiology services pro-
vided to Medicaid-eligible children as prescribed in a plan cre-
ated under Section 504 of the Rehabilitation Act of 1973 (29 
U.S.C. §794). H.B. 706 requires HHSC to adopt rules neces-
sary to implement Texas Education Code Section 38.033 (re-
designated as Section 38.034 by H.B. 3607, 87th Legislature, 
Regular Session, 2021) in consultation with the Texas Educa-
tion Agency and as approved by the Centers for Medicare and 
Medicaid Services (CMS). 

The adopted amendment to §354.1342 implements H.B. 2658, 
87th Legislature, Regular Session, 2021, effective September 1, 
2021. H.B. 2658 added Human Resources Code §32.0317. The 
adopted amendment restated and clarified the federal require-
ment to obtain parental consent to access a student's Medicaid 
in order to receive Medicaid reimbursement for all SHARS ser-
vices. 
The adopted amendments to §354.1341 and §354.1342 also 
align these rules with 1 TAC §355.8443, concerning Reimburse-
ment Methodology for School Health and Related Services 
(SHARS), and include other clarifying language. 
COMMENTS 

The 31-day comment period ended September 6, 2022. 
During this period, HHSC received comments regarding the pro-
posed rules from six commenters, including the Texas Associa-
tion of School Boards (TASB), the Texas Association of School 
Business Officers (TASBO), Ounce of Prevention, Houston In-
dependent School District (ISD), Royse City ISD, and one indi-
vidual. HHSC considered all comments received, both in writ-
ing and at a public hearing on August 22, 2022, regarding the 
proposed amendments. A summary of comments relating to 
§354.1341 and §354.1342 and HHSC's responses follows. 
Comment: A commenter asked a clarifying question as to 
whether proposed amendments to §354.1341 and §354.1342 
relating to the expansion of SHARS audiology services for stu-
dents with a Section 504 Plan would require a student to have 
a 504 Plan in order for the schools to obtain reimbursement for 
SHARS. 
Response: The proposed amendment permits Local Education 
Agencies (LEAs) to seek Medicaid reimbursement for providing 
applicable SHARS audiology evaluation and management ser-
vices to eligible students with either a Section 504 Plan or an IEP. 
However, for all other SHARS services, an eligible student must 
have an IEP in order for LEAs to seek Medicaid reimbursement 
for the services. 
Comment: A commenter expressed disagreement with the 
SHARS programmatic changes associated with the proposed 
amendments to §354.1341 and §354.1342 relating to the 
expansion of SHARS audiology services for students with a 
Section 504 Plan. The commenter asserted these proposed 
amendments along with proposed amendment to §355.8443 
would result in more administrative work for special education 
teachers and administrators. The commenter requested HHSC 
reconsider the associated proposed rule amendments and work 
with school districts to find better alternatives. 
Response: HHSC respectfully declines to reconsider the pro-
posed amendments to §354.1341 and §354.1342 in response 
to this comment. As required by H.B. 706, HHSC consulted 
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with TEA on the development of the proposed amendments re-
lated to SHARS audiology evaluation and management services 
for students with a Section 504 Plan and considers these pro-
posed amendments as an opportunity for LEAs to obtain addi-
tional Medicaid reimbursement. Although LEAs are not required 
to participate in the SHARS program and LEAs that do partic-
ipate are not required to seek reimbursement for Section 504 
audiology services, all participating LEAs must comply with the 
requirements of the program. The amendment to §355.8443 be-
came effective October 9, 2022, and HHSC addressed applica-
ble public comments regarding the amendment accordingly. 
Comment: A commenter expressed disagreement with the 
SHARS programmatic changes associated with the proposed 
amendment to §354.1342 relating to the addition of required 
annual SHARS trainings. The commenter asserted the pro-
posed amendment along with the amendment to §355.8443 
would result in more administrative work for special education 
teachers and administrators. The commenter requested HHSC 
halt the associated proposed rule amendments and study the 
changes more fully. 
Response: HHSC respectfully declines to halt proposed amend-
ment to §354.1342 in response to this comment. LEAs will be 
required to complete SHARS programmatic, cost report, and 
time study trainings on an annual basis to be certain all appli-
cable staff are properly informed of the requirements for partic-
ipating in and seeking reimbursement for services provided un-
der the SHARS program. LEAs are not required to participate 
in the SHARS program; however, if they choose to participate, 
they must comply with all requirements of the program. The 
amendment to §355.8443 became effective October 9, 2022, 
and HHSC addressed applicable public comments regarding the 
amendment accordingly. 
Comment: Multiple commenters expressed disagreement with 
the proposed rule amendment to §354.1342, requiring compli-
ance with parental consent and notification requirements in 34 
CFR §300.154 before accessing a student's Medicaid to pay 
for SHARS prescribed in the student's Section 504 Plan or IEP. 
The commenters asserted the inclusion of the parental consent 
methodology change associated with the cost reports and new 
parental consent rules requiring the date of consent will reduce 
federal reimbursements to schools for special education ser-
vices. The commenters requested HHSC either halt or revise the 
associated proposed rule amendments and study the changes 
more fully. 
Response: HHSC respectfully declines to revise or halt the pro-
posed amendment to §354.1342 in response to this comment. 
The parental consent requirements are not new. As stipulated 
in 34 CFR §300.154, LEAs have always been required to ob-
tain parental consent prior to accessing a student's Medicaid 
benefits to pay for SHARS. Any related changes to cost report 
methodology are outside the scope for the proposed amendment 
to §354.1342. 
Comment: Multiple commenters expressed disagreement with 
the proposed amendment to §354.1342, requiring compliance 
with §355.8443. The commenters asserted that the proposed 
amendment to related rule §355.8443, published in the April 29, 
2022, issue of the Texas Register have not been implemented; 
thus, creating confusion as stakeholders do not have final rule 
to comply with. Additionally, the commenters expressed concern 
relating to the proposed amendment to §355.8443 indicating dis-
agreement with proposed changes to the SHARS cost reporting 
methodology, interim claiming, IEP ratio, time study participant 

list, and associated parental consent requirements. The com-
menters requested HHSC either halt or revise the associated 
proposed rule amendments and study the changes more fully. 
Response: HHSC respectfully declines to halt or revise the pro-
posed amendment to §354.1342 in response to this comment. 
HHSC acknowledges the proposed amendment to §355.8443 
was published in the April 29, 2022, issue of the Texas Regis-
ter, which was before the proposed amendments to §354.1341 
and §354.1342 were published. However, LEAs currently are 
required to comply with §355.8443, and the proposed amend-
ment to §354.1342 clarifies this requirement. The amendment 
to §355.8443 became effective October 9, 2022, and HHSC ad-
dressed applicable public comments regarding the amendment 
accordingly. 
Comment: Multiple commenters expressed concern with the 
SHARS programmatic changes associated with proposed 
amendments to §§354.1341, 354.1342, and 355.8443, as well 
as updates to the SHARS Medicaid medical policy relating to re-
cently amended documentation requirements. The commenters 
asserted these changes taken together will negatively impact 
the school Medicaid program and cause participation to become 
more difficult, which is not in alignment with recent information 
released from CMS on the subject of "School-Based Services in 
Medicaid: Funding, Documentation and Expanding Services." 
The commenters requested HHSC either halt or revise the 
associated proposed amendments and study the changes more 
fully. 
Responses: HHSC respectfully declines to halt or revise pro-
posed amendments to §354.1341 and §354.1342 in response to 
this comment. HHSC believes the proposed amendments allow-
ing LEAs to seek reimbursement for providing applicable SHARS 
audiology evaluation and management services to eligible stu-
dents with a Section 504 Plan are aligned with the referenced 
information bulletin released by CMS. LEAs are not required to 
participate in the SHARS program; however, if they choose to 
participate, they must comply with all requirements of the pro-
gram, including documentation requirements. The amendment 
to §355.8443 became effective October 9, 2022, and HHSC ad-
dressed applicable public comments regarding the amendment 
accordingly. 
Comment: A commenter expressed the need for increased 
transparency and stakeholder participation, asserting that deci-
sions are being made without necessary input from educators 
and administrators who work in special education. 
Response: HHSC acknowledges this comment but respectfully 
disagrees with the commenter that decisions are being made 
without stakeholder input. HHSC sought stakeholder input and 
comment from educators, administrators, providers, and the 
general public at various intervals during the SHARS rulemaking 
process. HHSC engaged TEA during the rule development 
phase prior to publishing the proposed amendments in the 
Texas Register on August 5, 2022. HHSC accepted public input 
throughout the public comment period, and during the public 
hearing on August 22, 2022, at which interested parties had the 
opportunity to provide verbal and written comments regarding 
the proposed amendments. 
STATUTORY AUTHORITY 

The amendments are adopted by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
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Government Code §531.033, which authorizes the Executive 
Commissioner of HHSC to adopt rules as necessary to carry 
out the commission's duties; and Texas Human Resources 
Code §32.021 and Texas Government Code §531.021(a), which 
authorize HHSC to administer the federal medical assistance 
(Medicaid) program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204422 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: November 27, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-2935 

♦ ♦ ♦ 
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
The Texas Department of Agriculture (the Department) adopts 
the repeal of Title 4, Part 1, Chapter 1, Subchapter P, concern-
ing Appeal Procedures for the Food and Nutrition Programs. The 
repeals are adopted without changes to the proposed text as 
published in the July 15, 2022 issue of the Texas Register (47 
TexReg 4037) and will not be republished. In conjunction with 
this repeal, new rules are adopted in this issue of the Texas Reg-
ister. 

The repeal of existing rules for appeal procedures for the food 
and nutrition programs and new rules are the result of a compre-
hensive review of the subchapter pursuant to the four-year rule 
review prescribed by Texas Government Code §2001.039. The 
repeal of existing rules and new rules will eliminate duplicative 
and unnecessary provisions and will provide for a more simple 
and efficient appeals process for the Department's food and nu-
trition programs. The new rules are adopted in Chapter 26 to 
consolidate rules for food and nutrition programs. 
No comments were received on the proposed repeals. 
SUBCHAPTER P. APPEAL PROCEDURES 
FOR THE FOOD AND NUTRITION PROGRAMS 
DIVISION 1. APPEAL PROCEDURES FOR 
THE CHILD AND ADULT CARE FOOD 
PROGRAM (CACFP) 
4 TAC §§1.1000 - 1.1004 

The repeal of Chapter 1, Subchapter P, Division 1, §§1.1000-
1.1004 is adopted under Texas Agriculture Code §12.016, which 
provides authority for the Department to adopt rules to administer 
its duties under the Texas Agriculture Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204431 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. APPEAL PROCEDURES FOR 
THE SUMMER FOOD SERVICE PROGRAM 
(SFSP) 
4 TAC §1.1010, §1.1011 

The repeal of Chapter 1, Subchapter P, Division 2, §1.1010 
and §1.1011 is adopted under Texas Agriculture Code §12.016, 
which provides authority for the Department to adopt rules to 
administer its duties under the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204433 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. APPEAL PROCEDURES FOR 
THE NATIONAL SCHOOL LUNCH PROGRAM 
(NSLP) 
4 TAC §1.1020, §1.1021 

The repeal of Chapter 1, Subchapter P, Division 3, §1.1020 
and §1.1021 is adopted under Texas Agriculture Code §12.016, 
which provides authority for the Department to adopt rules to 
administer its duties under the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204434 
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♦ ♦ ♦ 

Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 4. APPEAL PROCEDURES FOR 
THE SCHOOL BREAKFAST PROGRAM (SBP) 
4 TAC §1.1030, §1.1031 

The repeal of Chapter 1, Subchapter P, Division 4, §1.1030 
and §1.1031 is adopted under Texas Agriculture Code §12.016, 
which provides authority for the Department to adopt rules to 
administer its duties under the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204435 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 5. APPEAL PROCEDURES 
FOR THE SPECIAL MILK PROGRAM FOR 
CHILDREN (SMP) 
4 TAC §1.1040, §1.1041 

The repeal of Chapter 1, Subchapter P, Division 5, §1.1040 
and §1.1041 is adopted under Texas Agriculture Code §12.016, 
which provides authority for the Department to adopt rules to 
administer its duties under the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204437 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

DIVISION 6. ADMINISTRATIVE HEARING 
PROCEDURES FOR CONDUCTING THE 
APPEALS OF THE FOOD AND NUTRITION 
PROGRAMS 
4 TAC §§1.1050 - 1.1053 

The repeal of Chapter 1, Subchapter P, Division 6, §§1.1050-
1.1053 is adopted under Texas Agriculture Code §12.016, which 
provides authority for the Department to adopt rules to administer 
its duties under the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204438 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 26. FOOD AND NUTRITION 
DIVISION 
SUBCHAPTER E. APPEAL PROCEDURES 
FOR FOOD AND NUTRITION PROGRAMS 
4 TAC §§26.200 - 26.207 

The Texas Department of Agriculture (the Department) adopts 
new §§26.200, 26.202 and 26.206 without changes to the pro-
posed text as published in the July 15, 2022, issue of the Texas 
Register (47 TexReg 4039), and §§26.201, 26.203 - 26.205, and 
26.207 without changes to the proposed text as published in the 
September 30, 2022, issue of the Texas Register (47 TexReg 
6360). The rules will not be republished. In conjunction with the 
adoption of the new rules, the repeal of existing rules for appeal 
procedures for the food and nutrition programs located in Chap-
ter 1, Subchapter P is adopted in this issue of the Texas Register. 

The new rules for appeal procedures for the food and nutrition 
programs and the repeal of existing rules are the result of a 
comprehensive review of Chapter 1, Subchapter P pursuant to 
the four-year rule review prescribed by Texas Government Code 
§2001.039. The adopted rules eliminate duplicative and unnec-
essary provisions and will provide for a more simple and effi-
cient appeals process for the Department's food and nutrition 
programs. 
Adopted new §26.200 explains the purpose of these rules. 
Adopted new §26.201 defines important terms for the subchap-
ter. 
Adopted new §26.202 enumerates actions that are subject to 
appeal. 
Adopted new §26.203 sets forth the appeal procedures for the 
food and nutrition programs administered by the Department. 
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Adopted new §26.204 provides the procedures for filing docu-
ments. 
Adopted new §26.205 sets forth the procedures for a hearing. 
Adopted new §26.206 describes the abbreviated appeal 
process. 
Adopted new §26.207 describes the standard of review. 
No comments were received regarding the proposed rules. 
The new rules are adopted under Texas Agriculture Code 
§12.016, which provides authority for the Department to adopt 
rules to administer its duties under the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204440 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: November 27, 2022 
Proposal publication date: July 15, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 3. OIL AND GAS DIVISION 
16 TAC §3.65 

The Railroad Commission of Texas (the "Commission") adopts 
amendments to §3.65, relating to Critical Designation of Natural 
Gas Infrastructure, with changes to the proposed text as pub-
lished in the September 16, 2022, issue of the Texas Register 
(47 TexReg 5560). The amendments are adopted to simplify the 
rule language and the process for designating certain natural gas 
facilities and entities critical during energy emergencies. 
Section 3.65 went into effect December 20, 2021. It imple-
mented requirements from House Bill 3648 and Senate Bill 3 
(87th Legislature, Regular Session) directing the Commission 
to collaborate with the Public Utility Commission of Texas (the 
"PUC") to adopt rules to establish a process to designate certain 
natural gas facilities and entities associated with providing 
natural gas in this state as critical customers or critical gas sup-
pliers during energy emergencies. The Commission's process 
for designating certain facilities critical has been in place for 
approximately ten months. During that time, the Commission 
became aware of points of confusion in current §3.65. Addition-
ally, during the recent comment period for proposed 16 Texas 
Administrative Code §3.66 (relating to Weather Emergency 
Preparedness Standards), the Commission received several 
comments requesting changes to §3.65. The Commission 
addresses some of those concerns with these adopted amend-
ments. 

The Commission received 35 comments on the proposal: 7 from 
associations, 18 from companies/organizations, and 10 from in-
dividuals. 
Comments on proposed amendments to §3.65(a) - Definitions 

CrownQuest Operating (CrownQuest), Office of Public Utility 
Counsel (OPUC), Permian Regulatory Solutions (PRS), and 
the Texas Oil and Gas Association (TXOGA) support the Com-
mission's proposed amendments to the definition of "energy 
emergency." The Commission appreciates these comments. 
TXOGA and the Texas Independent Producers and Royalty 
Owners Association (TIPRO) requested that the Commission 
notify operators with facilities subject to the requirements of 
§3.65 when the Electricity Reliability Council of Texas (ERCOT) 
issues an Energy Emergency Alert (EEA) 1, EEA 2, or EEA 3. 
The Commission will notify operators of a weather emergency 
as defined in §3.66. Thus, the Commission will notify operators 
when weather conditions result in an energy emergency, as that 
term is modified in these amendments. 
The Texas Competitive Power Advocates (TCPA) and Texas 
Electric Cooperatives (TEC) suggested the Commission align 
the definition of "energy emergency" with the definition of 
"weather emergency" adopted by the PUC. TCPA and TEC 
expressed concern that the Commission's definition of "energy 
emergency," which focuses on ERCOT-issued EEAs, places the 
threshold for targeted action at a point in an emergency where 
there could be insufficient time to implement meaningful steps to 
stave off further situational deterioration. TCPA and TEC noted 
that gas facilities should address the risk of losing production 
long before the onset of an EEA. Thus, TCPA suggested the 
Commission define "energy emergency" more broadly to include 
an Operating Condition Notice, Advisory, Watch, or some other 
threshold prior to an EEA and TEC suggested the Commission 
define "energy emergency" to include an Emergency Notice. 
The Commission declines to change the definition in response to 
these comments. The requirement in the Commission's weath-
erization rule, §3.66, is for facilities subject to that rule to "imple-
ment measures to prepare to operate during a weather emer-
gency." Weather emergency is defined in §3.66 as "weather con-
ditions such as freezing temperatures, freezing precipitation, or 
extreme heat in the facility's county or counties that result in an 
energy emergency as defined by §3.65 of this title." Because 
an energy emergency is now defined as when the reliability co-
ordinator issues an Energy Emergency Alert (EEA) 1, 2, or 3, 
facilities subject to §3.66 are required to implement measures 
to prepare to operate in weather conditions that result in the is-
suance of an EEA 1, 2, or 3. The Commission finds that if a facil-
ity has implemented measures to prepare to operate in weather 
conditions that cause an EEA 1 or higher, then consequently, the 
facility is prepared to operate in less serious conditions, such as 
those that prompt a advisory, watch, or emergency notice. Thus, 
the facility will be prepared to operate in the period leading up 
to the emergency - the period about which TCPA and TEC ex-
pressed concern. 
Henry Resources, LLC (Henry) asked that the Commission in-
clude clarifying definitions of "electricity supply chain map" and 
"Director." 
The Commission agrees that adding definitions to clarify these 
terms is helpful and adopts subsection (a) with changes to add 
the definitions in paragraphs (4) and (5). 
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Comments on proposed amendments to §3.65(b) - Critical Des-
ignation Criteria 

Bluefin Resources, Citation Oil and Gas Corp. (Citation), Creek 
Energy, Inc., CrownQuest, Henry, OPUC, Diamondback, PRS, 
Southwest Gas Systems, Stephens Engineering, Permian Basin 
Petroleum Association (PBPA), the Texas Alliance of Energy 
Producers (Alliance), TXOGA, TIPRO, and four individuals ex-
pressed support for the Commission's proposed amendments in 
subsections (b)(1)(A) and (b)(1)(B), which increase the average 
amount of gas a gas well or oil lease must produce for it to be 
designated critical. The Commission appreciates the support of 
these commenters. 
Diamondback requested the Commission raise the threshold to 
1500 Mcf/day for oil leases. The Atmos Cities Steering Com-
mittee (ACSC) and TEC also asked that the Commission further 
limit the list of critical facilities. Conversely, Commission Shift 
expressed concern that too many facilities are excluded and the 
remaining facilities designated critical will not produce enough 
gas to meet peak demand experienced during Winter Storm Uri. 
These four comments highlight the difficulty in striking the ap-
propriate balance in determining the amount of critical facilities -
designating too many facilities critical places a burden on elec-
tric utilities when prioritizing critical loads during an energy emer-
gency and designating too few facilities critical risks losing natu-
ral gas supply to meet demand during the emergency. As the 
Commission noted in the preamble for the proposed amend-
ments, raising the threshold in §3.65(b)(1) to 250 Mcf/day for 
gas wells and 500 Mcf/day for oil leases producing casinghead 
gas leaves 78.4% of the total natural gas produced per day, or 
approximately 24.5 Bcf/day of natural gas, designated as critical 
while removing the low-producing gas wells and oil leases, which 
aggregated together statewide only represent a small portion of 
the natural gas production. However, they account for a large 
number of the facilities. Thus, removing these facilities from the 
list reduces the burden on electric utilities and helps ensure other 
electric customers receive power in an emergency. Additionally, 
gas-fired generation nameplate capacity in Texas is 15 Bcf/day 
according to TCPA. During Winter Storm Uri, peak day demand 
for gas-fired generation was approximately 9 Bcf/day based on 
American Gas Association's estimates. 
The Commission also notes that raising the volume thresholds 
in subsection (b)(1)(A) and (b)(1)(B) does not preclude facilities 
producing under the thresholds from producing gas during an 
energy emergency. Removing those wells and leases from the 
critical gas supplier list merely prevents their power from being 
prioritized by electric utilities during a load-shed event. How-
ever, the facilities may be located on the same meter as another 
critical facility such that their power remains on and they con-
tinue to produce, or they may otherwise maintain power, allowing 
more than 24.5 Bcf of production to be available. Therefore, the 
Commission declines to make changes to subsection (b)(1)(A) 
or subsection (b)(1)(B) in response to these comments. 
ACSC also commented that the Commission has not provided 
enough guidance to electric utilities regarding how the facilities 
should be prioritized. The Commission should establish a hier-
archy to provide direction during load shed events. 
The Commission declines to make any changes in response to 
this comment. The PUC has the authority to regulate electric 
utilities and has published guidance on how critical natural gas 
facilities should be prioritized for load-shed purposes. The guid-
ance is available on the PUC's website. 

Regarding the list of facilities in subsection (b)(1), the Alliance 
and TXOGA requested that the facilities only be designated crit-
ical if they are also included on the electricity supply chain map 
developed by the Electricity Supply Chain Security and Mapping 
Committee pursuant to Senate Bill 3 (87th Legislature, Regular 
Session). 
The Commission disagrees. The facilities on the electricity sup-
ply chain map are included on the map because they are located 
in the natural gas supply chain for electric generation. Thus, they 
are designated critical to ensure electric utilities prioritize their 
power during an energy emergency and they continue to oper-
ate to provide gas for electric generation. However, facilities that 
are not included on the map provide natural gas to other end 
users, notably, local distribution companies (LDCs) that serve 
city gates. Therefore, these facilities should also remain critical. 
Relatedly, TEC asked that the Commission further limit the list 
of critical facilities to only those that directly support the delivery 
of gas to gas-fired electric generation or to end users. 
The Commission notes that facilities that help provide gas to 
gas-fired electric generation and other end users are those des-
ignated critical in §3.65(b)(1). Other facilities designated critical 
in subsection (b)(1), such as saltwater disposal facilities, are in-
cluded because if they lose power and are unable to operate, 
facilities that more directly contribute to the supply chain may be 
unable to operate. The Commission also notes that it adopts 
changes to the list of critical facilities in subsection (b) due to 
other comments. 
AVAD Operating LLC, Slant Operating, PBPA, the Alliance, and 
one individual asked the Commission to find a solution for large 
waterflood/enhanced oil recovery (EOR) projects. These oper-
ations cover large areas of land (often thousands of acres) and 
are particularly vulnerable to cold weather but produce negligible 
volumes of casinghead gas from each unit, especially consider-
ing the likelihood of high energy intensive electricity equipment 
required to operate a single lease. 
The Commission understands this concern and adopts subsec-
tions (a) and (b) with changes to address EOR projects. Sub-
section (a) is adopted with a change to define "EOR project" for 
the purposes of §3.65 as "an enhanced oil recovery project as 
defined in §3.50(c)(6) of this title (relating to Enhanced Oil Re-
covery Projects-Approval and Certification for Tax Incentive) with 
at least one injection well permitted under §3.46 of this title (re-
lating to Fluid Injection into Productive Reservoirs) whether or 
not the project has received Commission approval or certifica-
tion under §3.50." Changes adopted in subsection (b)(1)(B) ex-
clude EOR projects from oil leases designated critical provided 
the EOR project consumes more energy than it produces calcu-
lated by comparing the amount of electricity used to the amount 
of gas produced both in Million British Thermal Units (MMBTU). 
Henry, TXOGA, the Alliance, WaterBridge Operating LLC, and 
Stephens Engineering commented about the Commission's crit-
ical designation of saltwater disposal facilities and saltwater dis-
posal pipelines in §3.65(b)(1)(H). Henry and TXOGA requested 
that the Commission limit the saltwater disposal facilities desig-
nated as critical to those that support the other facilities desig-
nated critical in subsection (b)(1). The Alliance and WaterBridge 
raised concerns that the designation of all saltwater disposal fa-
cilities in subsection (b)(1)(H) does not allow flexibility for saltwa-
ter disposal well networks connected through pipelines. These 
networks allow operators to shift disposal volumes to different 
areas if constraints arise in one part of their system. The Al-
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liance and WaterBridge requested the rule allow operators of in-
terconnected systems to only designate as critical the portions 
of the network necessary to ensure sufficient disposal capacity 
is maintained. Stephens asked for clarification on which types of 
saltwater disposal facilities are included in subsection (b)(1)(H) 
and asked that critical designation be limited to commercial salt-
water disposal facilities. 
The Commission declines to make changes in response to these 
comments. The Commission prefers that operators of saltwater 
disposal facilities who do not want their facilities to be critical 
seek an exception to critical designation through the process in 
subsection (e). If a saltwater disposal facility is not on the elec-
tricity supply chain map and can provide objective evidence that 
it does not support a critical facility listed in subsection (b)(1)(A)-
(G), then it is eligible for an exception to critical designation, as 
discussed in the section regarding comments on subsection (e) 
below. 
Similarly, the Commission disagrees with the Alliance and Wa-
terBridge that saltwater disposal connected system operators 
should be able to determine which facilities on their system are 
critical. The Commission notes that all saltwater disposal facili-
ties that are not included on the electricity supply chain map are 
now eligible to request an exception to critical designation. The 
Commission prefers saltwater disposal facilities to go through 
the exception process rather than removing these facilities from 
the list of critical facilities. 
The Commission disagrees with Stephens that critical saltwater 
disposal facilities should be limited to commercial facilities. The 
Commission defines commercial saltwater disposal facilities as 
those whose owner or operator receives compensation from oth-
ers for the storage, reclamation, treatment, or disposal of oil field 
fluids or oil and gas wastes that are wholly or partially trucked 
or hauled to the facility and whose primary business purpose is 
to provide these services for compensation. This definition ex-
cludes saltwater disposal facilities that receive waste through a 
pipeline and the Commission determines facilities that receive 
waste through a pipeline should be designated critical. 
TCPA asked the Commission to provide clarity as to whether gas 
infrastructure facilities used to export natural gas from Texas via 
intrastate gas pipelines to Mexico or by way of liquefied natural 
gas (LNG) liquefaction and export terminals into the international 
LNG market are or should be designated as critical infrastruc-
ture. 
LNG facilities are not currently designated critical under 
§3.65(b)(1) and the Commission declines to make changes to 
subsection (b) to include LNG facilities or LNG export terminals. 
Senate Bill 3 specified that the Commission's critical designation 
rule should designate certain facilities that are associated with 
providing natural gas in this state. LNG being exported for the 
international market is outside the intended scope of Senate 
Bill 3. Additionally, the Commission has no jurisdiction over 
LNG export facilities. A natural gas pipeline subject to the juris-
diction of the Commission that delivers natural gas to an LNG 
liquefaction plant may be designated critical under subsection 
(b)(1)(D) ("natural gas pipelines and pipeline facilities including 
associated compressor stations and control centers"); however, 
if the pipeline is not on the electricity supply chain map and all 
of the natural gas delivered by the pipeline facility is consumed 
outside of this state, the pipeline is eligible to apply for an 
exception to critical designation pursuant to §3.65(e). 

TXOGA requested additional clarity regarding natural gas liquids 
transportation and storage facilities, which are designated critical 
in §3.65(b)(1)(G). TXOGA suggested that natural gas liquids that 
originate at crude oil wells be exempted from critical designation. 
The Commission disagrees. Section 3.65(b)(1) designates as 
critical natural gas liquids transportation and storage facilities to 
ensure facilities that store or carry off natural gas liquids retain 
power. If these facilities lose power and a gas processing facility 
or an oil lease operator has no transport or storage for natural 
gas liquids, then the liquids may back up and slow or stop pro-
duction or processing of natural gas. 
Henry requested that the Commission clarify the term "critical 
customer," in subsection (b)(2) by changing the description to "a 
critical customer is a critical gas supplier that requires electricity 
to operate." 
The Commission agrees to clarify the term "critical customer," 
but does not adopt Henry's proposed language, which would in-
advertently include facilities that have their own power source 
or otherwise do not receive power from an electric entity. The 
Commission adopts §3.65(b)(2) with the following description: 
"A critical customer is a critical gas supplier that requires elec-
tricity delivered by an electric entity to operate." This change en-
sures that only customers of electric entities are deemed "critical 
customers" such that only true customers are required to be pri-
oritized by the electric entities for load shed purposes. 
Comments on proposed amendments to §3.65(c) - Request for 
Critical Designation 

Citation and PRS commented in support of the Commission's 
proposed amendments to subsection (c). The Commission ap-
preciates the support of these commenters. 
TCPA and TEC commented that facilities that qualify for an ex-
ception under the list of reasonable bases and justifications in 
§3.65(e)(2)(A)-(C) should not be eligible to request critical des-
ignation under §3.65(c). 
The Commission agrees in part. A facility that does not con-
tribute to the natural gas supply chain in Texas should not be des-
ignated critical unless the facility supports a facility designated 
critical in subsection (b)(1). To be designated critical through the 
process in §3.65(c), a facility's operator must show with objec-
tive evidence that the facility's operation is required for another 
facility designated critical in §3.65(b) to operate. The Commis-
sion retains this process in the adopted amendments to ensure 
facilities not listed in subsection (b)(1) may apply to retain power 
if their operation is required for a critical facility to operate. 
ACSC requested clarification regarding the process for request-
ing critical designation under §3.65(c). Specifically, ACSC re-
quested clarification regarding who makes the determination that 
a facility is critical and how that decision is made. 
The Commission agrees to clarify the process for requesting crit-
ical designation and adopts subsection (c) to state that the Crit-
ical Infrastructure Division director reviews applications submit-
ted under §3.65(c). The changes also clarify that if a request for 
critical designation is denied, the applicant may request a hear-
ing. The Commission notes that the determination will be made 
based on the whether the requirements specified in subsection 
(c) are satisfied. Subsection (c) requires an applicant to submit 
objective evidence that the facility requesting critical designation 
must operate in order for a facility designated critical in subsec-
tion (b) to operate. 
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Comments on proposed amendments to §3.65(e) - Critical Des-
ignation Exception 

Henry, Occidental (Oxy), PBPA, PRS, the Alliance, TXOGA, and 
TIPRO commented that every critical facility should be able to 
request an exception regardless of the facility's status on the 
electricity supply chain map. 
The Commission declines to make any changes in response to 
these comments. It is the Commission's understanding that the 
legislature does not support allowing facilities on the electricity 
supply chain map to apply for an exception to critical designation. 
When §3.65 was proposed in 2021, the Senate Business and 
Commerce Committee submitted a comment letter on the pro-
posed rule. The letter stated, "Under no circumstances should 
a component of the natural gas supply chain that is directly tied 
to electric power generation be allowed to opt out of the critical 
designation requirements and subsequent weatherization." 
TIPRO also requested that critical facilities that are not included 
on the electricity supply chain map be allowed to request an ex-
ception. 
The amendments as proposed allow critical facilities not included 
on the electricity supply chain map to request an exception if the 
operator's reasonable basis and justification for the exception 
aligns with the examples provided in §3.65(e)(2). 
The Alliance suggested that disposal wells that are disposing 
relatively small volumes in their daily operations be allowed to 
apply for a critical designation exception, just as disposal wells 
not supporting critical wells are currently allowed to do. 
The amendments as proposed allow saltwater disposal facilities 
and pipelines not included on the electricity supply chain map 
to request an exception. A reasonable basis and justification 
for saltwater disposal facilities is added in §3.65(e)(2)(D) in re-
sponse to comments below. 
Regarding the examples of a reasonable basis and justification 
that may be provided with an exception request, TCPA noted 
that there may be more than just natural gas production that is 
directed entirely out of state and the reasonable basis and jus-
tification in §3.65(e)(2)(B) should be amended to include other 
types of facilities. 
PRS and an individual requested the Commission add more 
bases for exception into the rule to allow for more administrative 
exceptions and reduce the number of hearings. Henry and 
PBPA requested that the Commission include a reasonable 
basis and justification specific to saltwater disposal facilities in 
§3.65(e)(2). 
The Commission adopts §3.65(e)(2) with changes in response 
to these comments. The Commission adds "processed" and 
"delivered" in subsection (e)(2)(B) to address processing facil-
ities and pipeline facilities. The Commission also adopts new 
§3.65(e)(2)(D) to provide a reasonable basis and justification ap-
plicable to saltwater disposal facilities. A saltwater disposal facil-
ity or saltwater disposal pipeline may request an exception if it is 
not included on the electricity supply chain map and it provides 
objective evidence to show that the facility or pipeline does not 
support a facility designated critical in §3.65(b)(1)(A)-(G). 
Stephens Engineering commented that it is impossible to provide 
objective evidence of where lease water comes from for a non-
commercial saltwater disposal facility. Thus, Stephens suggests 
a statement from the operator should be sufficient evidence to 
support an exception application. 

The Commission understands this concern but declines to re-
move the requirement for objective evidence. To grant admin-
istrative approval without a hearing, Commission Staff must be 
able to verify the reasonable basis and justification claimed by a 
facility seeking an exception to critical designation. 
Citation asked that the Commission include in the list of rea-
sonable bases and justifications the bases and justifications 
approved in a final order by the Commission after a hearing. 
Henry also requested that a reasonable basis and justification 
approved in a final order of the Commission be added in sub-
section (e)(2). 
The Commission does not agree these should be added to the 
rule because the list would become incomplete if the Commis-
sion issues additional final orders after a hearing. 
TXOGA commented that the examples of reasonable bases and 
justifications does not adequately address possible exceptions 
for natural gas liquids pipelines. 
The Commission notes that the list of reasonable bases and jus-
tifications is not exhaustive. Under the proposed amendments, 
natural gas liquids facilities and pipelines are eligible to request 
an exception if the facility/pipeline is not included on the elec-
tricity supply chain map. The Commission makes no changes in 
response to this comment. 
In addition to Henry's comments requesting provisions in 
§3.65(e)(2) for saltwater disposal facilities and a reasonable ba-
sis and justification approved after a hearing, Henry requested 
that the following reasonable bases and justifications be added 
to subsection (e)(2): (1) The facility does not produce gas that 
supports electric generation in the state; (2) Gas production 
reported on an oil lease basis is disproportionately high when 
compared to gas production attributable to the individual oil 
wells on the lease; (3) The Commission has not provided at least 
30 days written notice to the operator prior to the March 1 or 
September 1 Form CID filing deadline that the facility is included 
on the map; and (4) Other good cause shown, including but 
not limited to, facilities are capable of reducing their demand 
in response to an instruction issued by the applicable power 
region's reliability coordinator during certain grid conditions. 
The Commission declines to add these provisions to §3.65(e)(2). 
First, the Commission notes that the list of reasonable bases 
and justifications contains examples and is not an exhaustive list. 
Operators seeking an exception may provide objective evidence 
of a reasonable basis and justification not contained in the list 
and receive administrative review. If the exception request is 
administratively denied, the operator may request a hearing. 
Regarding Henry's first suggestion, the Commission disagrees 
that a facility that does not produce gas for electric generation 
should be able to obtain an exception on that basis alone. Fa-
cilities that do not support electric generation help provide gas 
for other end users, such as local distribution companies (LDCs) 
that serve city gates. Regarding Henry's second item, the Com-
mission partly addressed this concern with changes to subsec-
tion (b)(1)(B) regarding EOR projects. The Commission also de-
clines to add Henry's third item. The Commission understands 
operators' concerns with receiving notice of their facilities on the 
electricity supply chain map because a facility's map status af-
fects whether it is required to weatherize pursuant to §3.66. Al-
though §3.65 and §3.66 are related, the purpose of §3.65 is not 
solely to identify facilities required to weatherize, but to designate 
facilities as critical customers so that critical customers' power is 
prioritized during a load-shed event. Thus, an operator's failure 
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to receive notice from the Commission regarding a facility's map 
status is not a sufficient reason to be exempt from critical des-
ignation. Finally, the Commission declines to add Henry's fourth 
item. Section 3.65 already allows an operator to submit an ex-
ception application for other good cause shown, because the list 
included in subsection (e)(2) merely contains examples. Further, 
it is not appropriate for the Commission to make changes that 
impact demand response programs managed by reliability co-
ordinators and outside the Commission's authority to regulate. 
Operators concerned with demand response program implica-
tions may contact their reliability coordinator regarding changes 
to these programs. 
The Commission received several comments regarding amend-
ments proposed in §3.65(e)(2)(D), which allow an operator 
to submit objective evidence of an electric utility's denial of a 
facility's critical designation application as a reasonable basis 
and justification in support of an exception application. The 
Commission notes that this provision proposed in subsection 
(e)(2)(D) is adopted as subsection (e)(2)(E) because of the 
new language related to saltwater disposal facilities adopted as 
subsection (e)(2)(D). 
TCPA's comment stated that for the majority of Texas, the "elec-
tric entity" that will receive and review critical designation forms 
required under 16 TAC §25.52(h) (relating to Reliability and Con-
tinuity of Service) will be Transmission and Distribution Utilities 
(TDUs). TDUs deliver electricity, but in the ERCOT competitive 
market, the provision of electricity is a transaction between gen-
erators and retail electric providers for the benefit of providing 
service to the customer. Thus, TCPA suggested the word "pro-
viding" in proposed subsection (e)(2)(D) be changed to "deliver-
ing." 
The Commission appreciates this insight from TCPA and adopts 
§3.65(e)(2)(E) with the requested change. 
Commission Shift commented that a denial from an electric utility 
should not be a reason an operator is eligible for an exception 
under subsection (e)(2) because designating facilities critical is 
not the sole purpose of §3.65. PBPA expressed support for the 
proposed amendment allowing an exception if a facility's critical 
load request is denied by their utility. 
The Commission understands that a facility that receives an ex-
ception from critical designation is no longer required to weather-
ize under the requirements of §3.66. The Commission considers 
an exception to critical designation and, consequently, weather-
ization requirements, appropriate when a facility's electric utility 
has communicated the facility's power will not be prioritized dur-
ing a weather emergency. It would be unreasonable to require 
an operator to invest in weatherizing a facility that is a critical 
customer (i.e., a facility requiring electricity from an electric util-
ity to operate) if the electric utility communicates the customer's 
electricity will not be prioritized. 
ACSC requested a change to subsection (e)(2)(D) to specify 
electric utilities' authority to deny a request for critical status. 
The Commission does not regulate electric utilities and, there-
fore, declines to make changes addressing electric utilities' au-
thority for denials. However, the Commission notes that Utilities 
Code §38.074 directs electric utilities to be provided discretion to 
prioritize power delivery and power restoration among facilities 
and entities designated critical, as circumstances require. 
Commission Shift commented generally on subsection (e)(2) ex-
pressing concern that the list contains examples of reasonable 

bases and justifications such that the Commission could rou-
tinely grant exceptions for other reasons not listed in the rule. 
Commission Shift is correct that the Commission retains discre-
tion to approve exceptions for additional reasons. However, the 
Commission included the examples because the Commission 
considers those reasons sufficient. A request for an exception 
that does not align with the examples in subsection (e)(2) would 
require a hearing before it could be approved. 
Henry requested the Commission revise §3.65(e) to require the 
CID director to administratively approve a request for exception 
if the exception was previously approved for the same facility or 
facilities. 
The Commission declines to add the requested language. An 
exception will be administratively approved if it meets the re-
quirements of §3.65 at the time the exception request is filed. 
Other Comments 

Proposed amendments in subsection (e) reference the electricity 
supply chain map, and the Commission received several com-
ments about the map. Atmos Pipeline Texas (APT), PBPA, TX-
OGA, and an individual asked that the Commission clarify the 
process operators should use for adding or removing assets from 
the map. 
These comments are outside the scope of this rulemaking, but 
the Commission will consider these comments as it works to en-
sure the map continues to be viable and accurate. 
An individual, WaterBridge, and Commission Shift expressed 
concerns about the confidentiality of the electricity supply chain 
map. 
The Commission does not have authority to address these con-
cerns. The information on the electricity supply chain map is 
deemed confidential by Texas Utilities Code §38.203. 
ACSC and the Joint TDUs (AEP Texas Inc., Entergy Texas, Inc., 
Oncor Electric Delivery Company LLC, Southwestern Electric 
Power Company, Southwestern Public Service Company, and 
Texas-New Mexico Power Company) noted that §3.66 requires 
a facility to weatherize only if it is designated critical under §3.65 
and on the electricity supply chain map. Thus, some facilities 
may be critical but not on the map and, therefore, are not re-
quired to weatherize. The comments stated it does not make 
sense for utilities to have to prioritize facilities as critical if they 
are not required to weatherize. The Joint TDUs stated the Com-
mission should require all critical facilities to weatherize, not just 
those that are included on the map. 
The Commission declines to make any changes in response to 
these comments. The Commission's authority in Natural Re-
sources Code §86.044 to adopt rules requiring gas supply chain 
facilities to implement measures to prepare to operate during 
a weather emergency (i.e., "weatherize) is limited to gas sup-
ply chain facilities that are (1) included on the electricity supply 
chain map; and (2) designated critical by the Commission. The 
legislature included the two elements intentionally. If the legisla-
ture intended for all facilities designated critical to weatherize, it 
would not have included the first element, which limits the list of 
facilities required to weatherize to those on the electricity supply 
chain map. Requiring facilities that are not on the map to weath-
erize goes beyond what was authorized in §86.044. 
Commission Shift requested that the Commission clearly explain 
how both gas production and storage can meet demand needs 
during the next weather event. The Commission should also 
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disclose its plan for extra supply in the event the supply chain 
is not functioning in all geographies. The CID should develop 
systems and processes to regularly compare projected gas de-
mand against the supply that can be generated from facilities 
designated as critical and subject to the weatherization rule. 
The Commission will not "establish a plan for extra supply" be-
cause the Commission does not have authority to require facil-
ities to operate during a weather emergency. Further, it is not 
appropriate to explain production and storage availability, de-
mand needs, or CID systems and processes in §3.65; therefore, 
the Commission declines to make any changes to the rule in re-
sponse to these comments. 
Finally, the Commission received several comments that ad-
dress issues outside the scope of the proposed amendments. 
Two individuals, PBPA, PRS, and Southwest Gas Systems 
commented about experiencing difficulty with the critical desig-
nation and exception request filing processes (the Form CI-D 
and CI-X filings, respectively). 
The Commission is working to improve the filing process and re-
solve any technical issues that arise. The Commission has also 
increased its CID staff since the first filing deadline in January 
2022, and more staff members are available to assist operators 
when filing deadlines occur. 
Commission Shift expressed concern regarding when operators 
transfer their critical assets between the Form CI-D filing dead-
lines and asked how the new operator's contact information will 
be available if a weather emergency occurs during that time-
frame. 
The Commission understands this concern. For most critical fa-
cilities, the Commission requires a filing upon transfer of a facility 
to a new operator. The Commission can access this information 
during an emergency if necessary. The Commission is working 
to ensure it has accurate information for the remainder of the fa-
cilities. The Commission also notes that it coordinated with the 
PUC when §3.65 was adopted in 2021. The PUC and the electric 
utilities informed the Commission that the electric utilities create 
their critical load lists twice per year and cannot continually up-
date the critical load information. Thus, to align with this process 
and lessen the administrative burden on the utilities, §3.65 re-
quires critical customers to send their electric utility their critical 
customer information twice per year. 
Commission Shift commented that the penalties for violations of 
§3.65 are too low to incentivize compliance. 
The Commission disagrees and declines to make any changes 
because the penalty rule, §3.107 of this title (relating to Penalty 
Guidelines for Oil and Gas Violations), was not included in this 
rulemaking. 
Commission Shift expressed concern that ERCOT is still using 
a redundant form and process to obtain information from opera-
tors on whether they represent a critical load. Commission Shift 
asked the Commission to coordinate with ERCOT to simplify the 
process for operators and reduce redundancies. 
The Commission will communicate this concern to ERCOT but 
notes that it cannot require ERCOT to change its process. 
TEC asked the Commission to provide another tool to electric 
utilities by allowing electric utilities to obtain assistance from the 
Commission in parsing critical load applications submitted to the 
utility. 

The Commission is available to assist electric utilities with critical 
load applications. The Commission does not make any changes 
to the rule in response to this comment. 
NGL Water Solutions requested an opportunity to engage with 
the Commission to discuss weatherization methods for saltwater 
disposal wells and systems. 
This comment is outside the scope of §3.65 but the Commission 
notes it will engage with operators when it updates the Weath-
erization Practices Guidance Document on its website. 
Finally, the Commission received a comment from an individual 
about hydrogen sulfide gas, which is not related to §3.65, and 
a comment from another individual regarding Commission train-
ings on §3.65. The Commission makes no changes in response 
to these comments. 
The adopted rule language is summarized in the paragraphs be-
low. 
Amendments to subsection (a) provide more certainty regarding 
the definition of "energy emergency." The Commission adopts 
amendments to define an event with "potential to result in firm 
load shed" as when the reliability coordinator of a power re-
gion in Texas issues an Energy Emergency Alert Level 1 or 2. 
More clearly defining when there is a potential for firm load shed 
will provide operators with more certainty as to when an energy 
emergency is occurring. 
Section 3.66, which was adopted concurrently when these 
amendments to §3.65 were proposed, contains a related defini-
tion. It defines weather emergency as "weather conditions such 
as freezing temperatures, freezing precipitation, or extreme 
heat in the facility's county or counties that result in an energy 
emergency as defined by §3.65 of this title." Comments received 
on §3.66 noted the lack of certainty in the definition due to 
its reference to "energy emergency" in §3.65. The adopted 
amendments to subsection (a) address these concerns. 
As noted above, subsection (a) is also adopted with definitions 
of "Director," "electricity supply chain map," and "EOR project" in 
response to comments. 
The Commission adopts amendments to the list of critical gas 
suppliers in subsection (b)(1). The Commission received multi-
ple comments on the original proposal of §3.65 expressing con-
cern that the list of critical gas suppliers encompassed too many 
facilities such that electric utilities may experience a burden in 
prioritizing the facilities for load-shed purposes. Similarly, com-
ments on §3.66 requested reducing facilities on the list by ex-
cluding more gas wells and oil leases with marginal production. 
The amendments now adopted in §3.65(b)(1) exclude gas wells 
producing an average of 250 Mcf of natural gas per day or less 
and oil leases producing an average of 500 Mcf of natural gas 
per day or less. 
The Commission also adopts subsection (b)(1)(B) with changes 
due to comments on EOR projects. 
Third, adopted amendments in subsections (c), (e), and (f) re-
vise requirements triggered by a critical gas supplier's inclusion 
on the electricity supply chain map produced by the Texas Elec-
tricity Supply Chain Security and Mapping Committee. Changes 
to subsection (c) allow a facility that is not designated a criti-
cal gas supplier in subsection (b) an exemption from filing Form 
CI-D. Additional amendments are adopted in subsection (c) in 
response to comments requesting clarification on the process to 
request critical designation. 
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Amendments to subsection (e) and (f) clarify that if a facility des-
ignated critical in subsection (b) is included on the electricity sup-
ply chain map, it is not eligible to request an exception from crit-
ical designation. 
Adopted changes to subsection (e) and (f) restate the exception 
process to affirmatively state which facilities are eligible for an 
exception rather than stating the facilities that are not eligible for 
an exception. The amendments remove the current language in 
subsection (e) and make current subsection (f) new subsection 
(e). 
Adopted subsection (e) states that a facility designated critical 
under subsection (b) may request an exception unless the facil-
ity is included on the electricity supply chain map. The amend-
ments also clarify the acceptable reasons for requesting an ex-
ception. The reasons are examples which are intended to cap-
ture the Commission's goal that facilities contributing natural gas 
to the supply chain in Texas are not eligible for an exception. 
Subsection (e)(2)(A) and (e)(2)(C) were included in the original 
proposal of §3.65 when it was adopted effective December 20, 
2021. In this rulemaking, the exceptions are moved from sub-
section (e)(1) to the list in subsection (e)(2). Adopted subsec-
tion (e)(2)(B) adds language consistent with Natural Resources 
Code §81.073, which states, "The commission shall collaborate 
with the Public Utility Commission of Texas to adopt rules to es-
tablish a process to designate certain natural gas facilities and 
entities associated with providing natural gas in this state as crit-
ical customers or critical gas suppliers during energy emergen-
cies" (emphasis added). 
The Commission adopts subsection (e)(2) with changes to in-
clude new subsection (e)(2)(D), which provides a reasonable 
basis and justification specific to saltwater disposal facilities in 
response to comments. 
Regarding adopted subsection (e)(2)(E), proposed as subsec-
tion (e)(2)(D), it is the Commission's understanding that some fa-
cilities designated critical customers were denied as critical loads 
by their electric utilities. This decision is in the electric utility's dis-
cretion. However, if a critical facility is denied as a critical load, 
the amendments allow the facility to request an exception such 
that it is not required to comply with §3.65. The exception will 
not be approved if the utility's denial was not communicated in 
writing or was due to errors made by the critical facility in submit-
ting its critical customer information. Similarly, the exception will 
not be approved if the denial was based on the utility's adminis-
trative reasons, such as the facility's power is already prioritized 
due to its location on a meter that is already a critical load. 
Other adopted amendments merely update internal references 
due to the removal of subsection (e) and the renaming of sub-
section (f). 
The Commission adopts the amendments under Texas Natural 
Resources Code §81.073, which requires the Commission to 
adopt rules to establish a process to designate natural gas fa-
cilities and entities associated with providing natural gas in this 
state as critical customers or critical gas suppliers during an en-
ergy emergency; and Texas Natural Resources Code, §81.051 
and §81.052, which give the Commission jurisdiction over all per-
sons owning or engaged in drilling or operating oil or gas wells in 
Texas and the authority to adopt all necessary rules for governing 
and regulating persons and their operations under the jurisdic-
tion of the Commission. 
Statutory authority: Natural Resources Code §§81.051, 81.052, 
and 81.073. 

Cross reference to statute: Natural Resources Code Chapter 81. 
§3.65. Critical Designation of Natural Gas Infrastructure. 

(a) Definitions. 

(1) In this section, the term "energy emergency" means any 
event that results in firm load shed or has the potential to result in firm 
load shed required by the reliability coordinator of a power region in 
Texas. An event that has the "potential to result in firm load shed" is 
when the reliability coordinator of a power region in Texas has issued 
an Energy Emergency Alert Level 1 or 2. 

(2) In this section, the term "critical customer information" 
means the information required on Commission Form CI-D and any 
attachments. 

(3) In this section, "any volume of gas indicated in 
Mcf/day" means the average daily production from the well's six most 
recently filed monthly production reports. Wells without six months 
of production reports shall average the production from the well's 
production reports on file with the Commission or use the production 
volume from the well's initial potential test or deliverability test if the 
well has not yet filed a production report. 

(4) In this section, the term "electricity supply chain map" 
means the electricity supply chain map produced by the Texas Electric-
ity Supply Chain Security and Mapping Committee. 

(5) In this section, the term "Director" means the Director 
of the Critical Infrastructure Division or the director's delegate. 

(6) In this section, the term "EOR project" means an 
enhanced oil recovery project as defined in §3.50(c)(6) of this title 
(relating to Enhanced Oil Recovery Projects-Approval and Certifi-
cation for Tax Incentive) with at least one injection well permitted 
under §3.46 of this title (relating to Fluid Injection into Productive 
Reservoirs) whether or not the project has received Commission 
approval or certification under §3.50 of this title. 

(b) Critical designation criteria. The following facilities are 
designated critical during an energy emergency: 

(1) Critical Gas Supplier. The following facilities are des-
ignated a critical gas supplier: 

(A) gas wells producing gas in excess of 250 Mcf/day; 

(B) oil leases producing casinghead gas in excess of 500 
Mcf/day, except for EOR projects provided the EOR project consumes 
more energy than it produces calculated by comparing the amount of 
electricity used to the amount of gas produced both in Million British 
Thermal Units (MMBTU); 

(C) gas processing plants; 

(D) natural gas pipelines and pipeline facilities includ-
ing associated compressor stations and control centers; 

(E) local distribution company pipelines and pipeline 
facilities including associated compressor stations and control centers; 

(F) underground natural gas storage facilities; 

(G) natural gas liquids transportation and storage facil-
ities; and 

(H) saltwater disposal facilities including saltwater dis-
posal pipelines. 

(2) Critical Customer. A critical customer is a critical gas 
supplier that requires electricity delivered by an electric entity to oper-
ate. A critical customer is required to provide critical customer infor-
mation pursuant to subsection (f) of this section to the electric entities 
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described in §25.52(h) of this title (relating to Reliability and Conti-
nuity of Service) and Texas Utilities Code §38.074(b)(1) so that those 
electric entities may prioritize the facilities in accordance with Texas 
Utilities Code §38.074(b)(2) and (b)(3). Priority for load shed purposes 
during an energy emergency is described by §25.52(h)(2) of this title 
and any guidance issued thereunder by the Public Utility Commission. 

(c) Request for critical designation if not designated critical in 
subsection (b) of this section. A facility that is not designated critical 
under subsection (b) of this section may write to the Commission to 
apply to be designated critical if the facility's operation is required in 
order for another facility designated critical to operate. The applicant 
shall include objective evidence that the facility's operation is required 
for another facility designated critical in subsection (b) of this section 
to operate. The director will review the application and if the applica-
tion is approved, the facility shall submit Form CI-D. If the request is 
denied, the applicant may request a hearing. 

(d) Acknowledgment of critical status. Except as provided by 
subsection (e) of this section, an operator of a facility designated as 
critical under subsection (b) or (c) of this section shall acknowledge the 
facility's critical status by filing Form CI-D as provided in this subsec-
tion. In the year 2022, the Form CI-D acknowledgment shall be filed 
bi-annually by January 15, 2022, and either September 1, 2022, or 30 
days from the date the map is produced by the Texas Electricity Supply 
Chain Security and Mapping Committee, whichever is later. Beginning 
in 2023, the Form CI-D acknowledgment shall be filed bi-annually by 
March 1 and September 1 of each year. 

(e) Critical designation exception. 

(1) A facility listed in subsection (b) of this section that 
is not included on the electricity supply chain map produced by the 
Texas Electricity Supply Chain Security and Mapping Committee may 
apply for an exception. An applicant shall demonstrate with objective 
evidence a reasonable basis and justification in support of the applica-
tion. The Director of the Critical Infrastructure Division will admin-
istratively approve or deny a request for an exception. If the request 
is denied, the Division will notify the applicant and the applicant may 
request a hearing to challenge the denial. The party requesting the hear-
ing shall have the burden of proof. 

(2) Examples of a reasonable basis and justification for 
which an exception may be granted include, but are not limited to, the 
following: 

(A) All of the natural gas produced at the facility is con-
sumed on site; 

(B) All of the natural gas produced, processed, or de-
livered by the facility is consumed outside of this state; 

(C) The facility does not provide gas for third-party use; 

(D) For saltwater disposal facilities and saltwater dis-
posal pipelines, the facility or pipeline does not support a facility des-
ignated critical in subsection (b)(1)(A)-(G) of this section; or 

(E) The electric entity delivering electricity to the facil-
ity has provided notice that the facility's request for critical designation 
status was rejected, denied, or otherwise disapproved by the electric 
utility; provided, however, that the electric utility communicated its 
determination in writing, and the decision was for reasons other than 
the lack of correct identifying information or other administrative rea-
sons. 

(3) An applicant for exception shall submit a Form CI-X 
exception application that identifies each facility for which an excep-
tion is requested. The Form CI-X shall be accompanied by an excep-

tion application fee. The amount of the fee is $150 as established in 
Chapter 81, Texas Natural Resources Code. 

(A) In the year 2022, the Form CI-X exception applica-
tion shall be filed bi-annually by January 15, 2022, and either Septem-
ber 1, 2022, or 30 days from the date the map is produced by the Texas 
Electricity Supply Chain Security and Mapping Committee, whichever 
is later. Beginning in 2023, the Form CI-X exception application shall 
be filed bi-annually by March 1 and September 1 of each year. 

(B) Once an operator has an approved Form CI-X on 
file with the Commission, the operator is not required to pay the $150 
exception application fee when the operator updates the facilities iden-
tified on its Form CI-X. 

(f) Providing critical customer information. A critical cus-
tomer shall provide the critical customer information to the electric 
entities described in §25.52 of this title and Texas Utilities Code 
§38.074(b)(1) unless the critical customer is granted an exception 
under subsection (e) of this section. The critical customer information 
shall be provided in accordance with §25.52 of this title. The operator 
shall certify on its Form CI-D that it has provided the critical customer 
information to its electric entity. 

(g) Confidentiality of information filed pursuant to this sec-
tion. A person filing information with the Commission that the person 
contends is confidential by law shall notify the Commission on the ap-
plicable form. If the Commission receives a request under the Texas 
Public Information Act (PIA), Texas Government Code, Chapter 552, 
for materials that have been designated confidential, the Commission 
will notify the filer of the request in accordance with the provisions of 
the PIA so that the filer can take action with the Office of the Attorney 
General to oppose release of the materials. 

(h) Exceptions not transferable. Exceptions are not transfer-
able upon a change of operatorship. When a facility is transferred, 
both the transferor operator and the transferee operator shall ensure 
the transfer is reflected on each operator's Form CI-D or Form CI-X 
when the applicable form update is submitted in accordance with the 
bi-annual filing timelines in subsections (d) and (e) of this section. If 
the facility has an exception under subsection (e) of this section, the 
exception shall remain in effect until the next bi-annual filing deadline. 
If the transferee operator seeks to continue the exception beyond that 
time period, the transferee operator shall indicate the transferred facil-
ity on the Form CI-X pursuant to subsection (e) of this section. 

(i) Failure to file or provide required information. An operator 
who fails to comply with this section may be subject to penalties un-
der §3.107 of this title (relating to Penalty Guidelines for Oil and Gas 
Violations). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204311 
Haley Cochran 
Assistant General Counsel, Office of General Counsel 
Railroad Commission of Texas 
Effective date: November 21, 2022 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 475-1295 
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PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER B. CUSTOMER SERVICE AND 
PROTECTION 
16 TAC §25.43 

The Public Utility Commission of Texas (commission) adopts 
amendments to 16 Texas Administrative Code (TAC) §25.43, re-
lating to Provider of Last Resort (POLR). The commission adopts 
this rule with changes to the proposed text as published in the 
September 30, 2022, issue of the Texas Register (47 TexReg 
6363). The amended rule updates the POLR formulas for resi-
dential, and small and medium non-residential customer classes 
to reduce the likelihood that the POLR rate is lower than market 
rates. The rule will be republished. 
The amended provisions include §25.43(j)(3) which would re-
quire the Electricity Facts Label (EFL) for the POLR rate to be 
filed by the large service provider (LSP) on a monthly basis by the 
10th of each month; §25.43(m)(2)(A) and (B) which would revise 
the POLR rates applicable to residential, and small and medium 
non-residential customers; and §25.43(m)(4) which would au-
thorize the commission to direct an LSP to adjust the POLR rate 
under §25.43(m)(2) upon a showing of good cause by an af-
fected person. 
The commission received comments on the proposed rule 
from the REP Coalition and the Office of Public Utility Counsel 
(OPUC). 
General Comments in Support 
OPUC and the REP Coalition provided general comments in 
support of this proposed rulemaking. 
§25.43(m)(2)(A)(iii) 
Proposed §25.43(m)(2)(A)(iii) prohibits the LSP energy charge 
from exceeding 140% of the preceding month's LSP energy 
charge multiplied by an adjustment factor and for that ad-
justment to be set to 1.0 every calendar year. Proposed 
§25.43(m)(2)(A)(iii) also authorizes commission staff to file a 
recommendation for the commission to set a different adjust-
ment factor and requires an LSP offering POLR service to 
declare the adjustment factor on its EFL. 
Residential Customer LSP Energy Charge Cap 

The REP Coalition argued that the cap under §25.43(m)(2)(A)(iii) 
should be increased to 160%, rather than the proposed 140%, 
which would minimize the risk of market rates rising above the 
LSP POLR rate. The REP Coalition noted that a 140% ceiling 
would have been exceeded five times in 2022, while a 160% 
ceiling would have been exceeded only once. The REP Coalition 
asserted that a 140% cap on the LSP energy charge would also 
result in prepaid service being capped at a below-market price 
"approximately 40% of the year." 
Commission Response 

The commission agrees with the REP Coalition that the LSP 
POLR rate should be slightly above market rates to account for 
the additional risk that LSPs face in terms of potentially having to 

assume a large number of unexpected customers after a mass 
transition to POLR event. The commission also agrees that the 
LSP POLR rate being capped below market rates has the addi-
tional consequence of capping the rate for prepaid service below 
market rates. Accordingly, the commission modifies the rule to 
increase the cap on how much the residential LSP energy charge 
can increase each month from 140 percent to 160 percent. This 
will allow the monthly LSP POLR rate to adjust more quickly in 
response to actual market conditions while still providing cus-
tomers with protection against the significant price spikes that a 
monthly formula could produce following events such as Winter 
Storm Uri. 
Residential LSP Customer Energy Charge Adjustment Factor 
The REP Coalition stated that language in the proposed rule re-
garding the adjustment factor is unnecessary given the other rec-
ommendations the REP Coalition made and should be deleted 
if the REP Coalition's recommendations are adopted. 
Commission Response 

The commission agrees with the REP Coalition's recom-
mendation regarding deletion of the adjustment factor under 
§25.43(m)(2)(A)(iii) and adopts its proposed language. Increas-
ing the cap to 160% will allow the LSP POLR rate to more 
frequently remain above market rates without an adjustment 
factor. Removing the adjustment factor will also reduce the 
complexity of administering the formula. 
The REP Coalition expressed concern that, if the commission 
elects to implement the proposed adjustment factor, such a 
mechanism would be too time intensive and unwieldy to utilize 
when a cap adjustment becomes necessary. Specifically, a 
recommendation filing by commission staff, followed by commis-
sion consideration and approval during an open meeting may 
take too much time to properly address the circumstances dur-
ing a mass transition. The REP Coalition instead recommended 
authority to adjust the cap be delegated to the executive director 
so that the adjustment can be made in a more expedient man-
ner. The REP Coalition further recommended clarifying that, 
under §25.43(m)(2)(A)(iii), the default adjustment factor of 1.0 
is a floor. The REP Coalition provided draft language consistent 
with its recommendation. 
Commission Response 

The adjustment factor for the residential customer POLR formula 
has been removed from the rule, rendering the REP Coalition's 
comments moot. 
The REP Coalition recommended the phrase "LSP offering 
POLR service" under §25.43(m)(2)(A)(iii) be reworded to "LSP 
designated under subsection (j)" because POLR service is a 
"temporary, last resort service that is not meant to be proactively 
offered by LSPs." The REP Coalition stated that the provision 
specifically applies to the largest LSP for each customer class or 
POLR area designated under §25.43(j)(3) to supply the example 
EFL to commission staff and not all LSPs. The REP Coalition 
also indicated that the proposed language of §25.43(m)(2)(A)(iii) 
would require an LSP to declare the adjustment factor on the 
EFL, but if the adjustment factor was exercised either by the 
commission or reset every calendar year, the LSP would be "re-
quired to create a second EFL shortly after creating the month's 
initial EFL." The REP Coalition noted that the inclusion of the 
adjustment factor is of minimal use to customers as the average 
prices disclosed on the EFL are typically the most helpful infor-
mation. The REP Coalition provided draft language consistent 
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with its recommendation but noted that if the adjustment factor 
is not retained in the adopted rule, then the language relating to 
it under §25.43(m)(2)(A)(iii) may be omitted entirely. 
Commission Response 

The adjustment factor for the residential customer POLR formula 
has been removed from the rule, rendering the REP Coalition's 
comments moot. 
§25.43(m)(2)(B)(ii) and (iii) 
Proposed §25.43(m)(2)(B)(ii) provides that the LSP customer 
charge component of the small and medium non-residential cus-
tomer POLR rate formula is $0.025 cents per kWh. Proposed 
§25.43(m)(2)(B)(iii) sets the LSP demand charge component of 
the small and medium non-residential customer POLR rate for-
mula be $2.00 per kW, per month, for customers that have a 
demand meter, and $50.00 per month for customers that do not 
have a demand meter. 
Small and Medium Non-Residential Customer - LSP Customer 
Charge 

The REP Coalition noted that the proposed rule does not 
address any changes to the LSP customer charge for POLR 
service to small and medium non-residential customers un-
der §25.43(m)(2)(B)(ii). The REP Coalition recommended 
the LSP customer charge under §25.43(m)(2)(B)(ii) be in-
creased to $0.09 per kWh and the LSP demand charge under 
§25.43(m)(2)(B)(iii) be deleted. The REP Coalition stated that 
not all small and medium non-residential customers have a de-
mand meter and that the "alternative $50 monthly fee for small 
and medium non-residential customers without a demand meter 
may not provide an equitable approximation." If the commission 
elects to retain the LSP demand charge, then the REP Coalition 
alternatively recommended increasing the customer charge by 
$0.03 to $0.055 to appropriately account for increased costs. 
Specifically, the REP Coalition indicated that the increased cus-
tomer charge for small and medium non-residential customers 
is commensurate with the increase to the LSP customer charge 
for residential POLR service. 
Commission Response 

The commission agrees that it is appropriate to modify the small 
and medium non-residential LSP POLR formula consistent with 
the modification made to the residential formula. Both customer 
classes are subject to the same underlying wholesale market 
conditions. The commission modifies the rule consistent with 
the REP Coalition's primary proposal to increase the LSP cus-
tomer charge from $0.025 to $0.09 under §25.43(m)(2)(B)(ii) and 
deletes the LSP demand charge under §25.43(m)(2)(B)(iii). Fur-
ther, eliminating the demand charge reduces the complexity of 
administering the formula. 
§25.43(m)(2)(B)(iv) 
Proposed §25.43(m)(2)(B)(iv) prohibits the LSP energy charge 
from exceeding 140% of the preceding month's LSP energy 
charge multiplied by the adjustment factor and for the cap to be 
set to 1.0 every calendar year. Proposed §25.43(m)(2)(B)(iv) 
authorizes commission staff to file a recommendation for the 
commission to set a different adjustment factor and requires an 
LSP offering POLR service to declare the adjustment factor on 
its EFL. 
Small and Medium Non-Residential Customer - Energy Charge 
Cap 

The REP Coalition recommended the 140% cap under 
§25.43(m)(2)(B)(iv) be increased to 160% for the same reasons 
provided in its comments related to §25.43(m)(2)(A)(iii). 
Commission Response 

The commission agrees with the REP Coalition's proposal to in-
crease the energy charge cap to 160% for the same reasons 
discussed in response to comments related to the Residential 
Customer LSP Energy Charge Cap. 
Small and Medium Non-Residential Customer - LSP Energy 
Charge Adjustment Factor 
If the commission declines to implement its primary recommen-
dation to delete the adjustment factor, then the REP Coalition 
recommended that authority to adjust the cap be delegated to 
the executive director and clarify in §25.43(m)(2)(B)(iv) that the 
default adjustment factor of 1.0 is a floor. The REP Coalition also 
recommended the phrase "offering POLR service" be removed 
from §25.43(m)(2)(B)(iv) and that the provision be reworded to 
indicate it is relevant only to LSPs designated under subsection 
(j) by insertion of the phrase "An LSP designated under subsec-
tion (j)."REP Coalition also recommended §25.43(m)(2)(B)(iv) 
be revised to not require an LSP to issue a second EFL after the 
adjustment factor is exercised, either by the commission or every 
calendar year, and instead allowing the adjustment factor to be 
built into the prices on the EFL rather than include the adjustment 
factor as a separate variable on the EFL. The REP Coalition also 
noted that if the adjustment factor is not retained in the adopted 
rule, then the language relating to it under §25.43(m)(2)(B)(iv) 
may be omitted entirely. The REP Coalition offered alternative 
draft language if the commission elects to maintain the LSP de-
mand charge for the small and medium non-residential customer 
POLR rate, rather than increasing the LSP customer charge. 
Commission Response 

The adjustment factor for the small and medium non-commer-
cial customer POLR formula has been removed from the rule, 
rendering the REP Coalition's comments moot. 
§25.43(m)(4) - Good Cause Exception 

Proposed §25.43(m)(4) provides, upon a showing of good cause 
by an affected person, the commission may direct an LSP to ad-
just the rate under §25.43(m)(2), if necessary to ensure that the 
rate is sufficient to allow an LSP to recover its costs of providing 
service. 
The REP Coalition expressed support for the authorization per-
mitting any affected person to show good cause in support of an 
adjustment to the LSP POLR rates. However, the REP Coali-
tion indicated that, because the LSP POLR rates serve as the 
cap on the price for prepaid products, §25.43(m)(4) should be 
amended to reflect it is not solely applicable to LSPs, but to other 
affected REPs who "may not have the information to prove an 
LSPs' costs." The REP Coalition also recommended inserting 
language in §25.43(m)(4) that would clarify that any REP with 
a product subject to the POLR calculations under §25.43(m) is 
permitted recover costs associated with the provision of service 
to customers served under such products. The REP Coalition 
provided draft language consistent with its recommendations. 
Commission Response 

The commission declines to modify the standard for adjusting the 
LSP POLR rate to ensuring that the rate is sufficient to allow "any 
REP with products subject to the calculation(s) under subsection 
(m) to recover its costs of providing service" as requested by the 
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REP Coalition. REPs are not guaranteed cost recovery for any 
competitively-offered products, including prepaid products, and 
it would be inappropriate for the commission to consider an indi-
vidual provider's costs of providing a competitive product when 
setting the LSP POLR rate. However, the commission agrees 
with the REP Coalition that providers of prepaid service are sub-
ject to the LSP POLR rate cap but may not have access to the 
information required to support a good cause motion based on 
the proposed standard of "if necessary to ensure that the rate is 
sufficient to allow an LSP to recover its costs of providing ser-
vice." Accordingly, the commission modifies the rule to provide 
that the commission may direct an LSP to adjust the LSP POLR 
rate if necessary to ensure the rate is consistent with prevail-
ing market conditions. This modification will allow LSP POLR 
providers and providers of prepaid products to support claims 
that the LSP POLR rate needs to be adjusted. 
The commission also agrees with the REP Coalition's recom-
mendation to revise §25.43(m)(4) to indicate the good cause rate 
adjustment is related to cost recovery associated with products 
subject to the POLR formula. This revision is consistent with the 
PURA §39.107(g) provision that prepaid electric service sold to 
residential customers may not be sold at a price higher than the 
price charged by the provider of last resort. 
The REP Coalition also expressed concern that the existing good 
cause mechanism, which requires commission action, may be 
inefficient to address the severe circumstances such as those 
immediately preceding a mass transition as such action would 
have to be taken up at an open meeting." The REP Coalition ac-
cordingly recommended that the authority to determine a good 
cause exception be delegated to the commission's executive di-
rector with additional authority to shorten the notice window if 
circumstances require it. 
Commission Response 

The commission declines to delegate authority to the executive 
director at this time. The commission may, at a future time, del-
egate authority to the executive director on its own initiative. 
This amendment is adopted under the following provisions of 
Public Utility Regulatory Act (PURA): §14.001, which provides 
the commission the general power to regulate and supervise the 
business of each public utility within its jurisdiction and to do any-
thing specifically designated or implied by PURA that is neces-
sary and convenient to the exercise of that power and jurisdic-
tion; §14.002, which provides the commission with the author-
ity to make and enforce rules reasonably required in the exer-
cise of its powers and jurisdiction; §17.003, which requires elec-
tric utilities and retail electric providers to provide clear and uni-
form information about rates, terms, services, involuntary load 
shed procedures, critical designations, and procedures for ap-
plying for critical designations; §17.102, which directs the com-
mission to adopt and enforce rules requiring that charges on 
an electric service provider's bill be clearly and easily identified, 
§39.101, which requires the commission to ensure that retail 
customer protections are established that entitle a customer to 
safe, reliable, and reasonably priced electricity, and other pro-
tections; and §39.106, which requires that the commission des-
ignate providers of last resort. 
Cross reference to statutes: Public Utility Regulatory Act 
§§14.001, 14.002, 17.003, 17.102, 39.101, 39.106 

§25.43. Provider of Last Resort (POLR). 
(a) Purpose. This section establishes the requirements for 

Provider of Last Resort (POLR) service and ensures that it is available 

to any requesting retail customer and any retail customer who is 
transferred to another retail electric provider (REP) by the Electric Re-
liability Council of Texas (ERCOT) because the customer's REP failed 
to provide service to the customer or failed to meet its obligations to 
the independent organization. 

(b) Application. The provisions of this section relating to the 
selection of REPs providing POLR service apply to all REPs that are 
serving retail customers in transmission and distribution utility (TDU) 
service areas. This section does not apply when an electric cooperative 
or a municipally owned utility (MOU) designates a POLR provider for 
its certificated service area. However, this section is applicable when 
an electric cooperative delegates its authority to the commission in ac-
cordance with subsection (r) of this section to select a POLR provider 
for the electric cooperative's service area. All filings made with the 
commission pursuant to this section, including filings subject to a claim 
of confidentiality, must be filed with the commission's Filing Clerk in 
accordance with the commission's Procedural Rules, Chapter 22, Sub-
chapter E, of this title (relating to Pleadings and other Documents). 

(c) Definitions. The following terms when used in this section 
have the following meanings, unless the context indicates otherwise: 

(1) Affiliate--As defined in §25.107 of this title (relating to 
Certification of Retail Electric Providers (REPs). 

(2) Basic firm service--Electric service that is not subject 
to interruption for economic reasons and that does not include value-
added options offered in the competitive market. Basic firm service 
excludes, among other competitively offered options, emergency or 
back-up service, and stand-by service. For purposes of this definition, 
the phrase "interruption for economic reasons" does not mean discon-
nection for non-payment. 

(3) Billing cycle--A period bounded by a start date and stop 
date that REPs and TDUs use to determine when a customer used elec-
tric service. 

(4) Billing month--Generally a calendar accounting period 
(approximately 30 days) for recording revenue, which may or may not 
coincide with the period a customer's consumption is recorded through 
the customer's meter. 

(5) Business day--As defined by the ERCOT Protocols. 

(6) Large non-residential customer--A non-residential cus-
tomer who had a peak demand in the previous 12-month period at or 
above one megawatt (MW). 

(7) Large service provider (LSP)--A REP that is designated 
to provide POLR service pursuant to subsection (j) of this section. 

(8) Market-based product - A month-to-month product that 
is either offered to or matches the rate of a product offered to non-
POLR customers of the REP for the same TDU territory and customer 
class. A month-to-month contract may not contain a termination fee or 
penalty. For purposes of this section, a rate for residential customers 
that is derived by applying a positive or negative multiplier to the rate 
described in subsection (m)(2) of this section is not a market-based 
product. 

(9) Mass transition--The transfer of customers as rep-
resented by ESI IDs from a REP to one or more POLR providers 
pursuant to a transaction initiated by the independent organization that 
carries the mass transition (TS) code or other code designated by the 
independent organization. 

(10) Medium non-residential customer--A non-residential 
retail customer who had a peak demand in the previous 12-month pe-
riod of 50 kilowatt (kW) or greater, but less than 1,000 kW. 
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(11) POLR area--The service area of a TDU in an area 
where customer choice is in effect. 

(12) POLR provider--A volunteer retail electric provider 
(VREP) or LSP that may be required to provide POLR service pursuant 
to this section. 

(13) Residential customer--A retail customer classified as 
residential by the applicable TDU tariff or, in the absence of classi-
fication under a tariff, a retail customer who purchases electricity for 
personal, family, or household purposes. 

(14) Transitioned customer--A customer as represented by 
ESI IDs that is served by a POLR provider as a result of a mass transi-
tion under this section. 

(15) Small non-residential customer--A non-residential re-
tail customer who had a peak demand in the previous 12-month period 
of less than 50 kW. 

(16) Voluntary retail electric provider (VREP)--A REP that 
has volunteered to provide POLR service pursuant to subsection (i) of 
this section. 

(d) POLR service. 

(1) There are two types of POLR providers: VREPs and 
LSPs. 

(2) For the purpose of POLR service, there are four classes 
of customers: residential, small non-residential, medium non-residen-
tial, and large non-residential. 

(3) A VREP or LSP may be designated to serve any or all 
of the four customer classes in a POLR area. 

(4) A POLR provider must offer a basic, standard retail ser-
vice package to customers it is designated to serve, which is limited to: 

(A) Basic firm service; and 

(B) Call center facilities available for customer in-
quiries. 

(5) A POLR provider must, in accordance with §25.108 of 
this title (relating to Financial Standards for Retail Electric Providers 
Regarding the Billing and Collection of Transition Charges), fulfill 
billing and collection duties for REPs that have defaulted on payments 
to the servicer of transition bonds or to TDUs. 

(6) Each LSP's customer billing for residential customers 
taking POLR service under a rate prescribed by subsection (m)(2) of 
this section must contain notice to the customer that other competitive 
products or services may be available from the LSP or another REP. 
The notice must also include contact information for the LSP, and the 
Power to Choose website, and must include a notice from the commis-
sion in the form of a bill insert or a bill message with the header "An Im-
portant Message from the Public Utility Commission Regarding Your 
Electric Service" addressing why the customer has been transitioned 
to an LSP, a description of the purpose and nature of POLR service, 
and explaining that more information on competitive markets can be 
found at www.powertochoose.org, or toll-free at 1-866-PWR-4-TEX 
(1-866-797-4839). 

(e) Standards of service. 

(1) An LSP designated to serve a class in a given POLR 
area must serve any eligible customer requesting POLR service or as-
signed to the LSP pursuant to a mass transition in accordance with the 
Standard Terms of Service in subsection (f)(1) of this section for the 
provider customer's class. However, in lieu of providing terms of ser-
vice to a transitioned customer under subsection (f) of this section and 

under a rate prescribed by subsection (m)(2) of this section an LSP 
may at its discretion serve the customer pursuant to a market-based 
month-to-month product, provided it serves all transitioned customers 
in the same class and POLR area pursuant to the product. 

(2) A POLR provider must abide by the applicable cus-
tomer protection rules as provided for under Subchapter R of this chap-
ter (relating to Customer Protection Rules for Retail Electric Service), 
except that if there is an inconsistency or conflict between this sec-
tion and Subchapter R of this chapter, the provisions of this section 
apply. However, for the medium non-residential customer class, the 
customer protection rules as provided for under Subchapter R of this 
chapter do not apply, except for §25.481 of this title (relating to Unau-
thorized Charges), §25.485(a) - (b) of this title (relating to Customer 
Access and Complaint Handling), and §25.495 of this title (relating to 
Unauthorized Change of Retail Electric Provider). 

(3) An LSP that has received commission approval to des-
ignate one of its affiliates to provide POLR service on behalf of the LSP 
pursuant to subsection (k) of this section must retain responsibility for 
the provision of POLR service by the LSP affiliate and remains liable 
for violations of applicable laws and commission rules and all finan-
cial obligations of the LSP affiliate associated with the provisioning of 
POLR service on its behalf by the LSP affiliate. 

(f) Customer information. 

(1) The Standard Terms of Service prescribed in subpara-
graphs (A) - (D) of this paragraph apply to POLR service provided by 
an LSP under a rate prescribed by subsection (m)(2) of this section. 

(A) Standard Terms of Service, POLR Provider Resi-
dential Service: 
Figure: 16 TAC §25.43(f)(1)(A) (No change.) 

(B) Standard Terms of Service, POLR Provider Small 
Non-Residential Service: 
Figure: 16 TAC §25.43(f)(1)(B) (No change.) 

(C) Standard Terms of Service, POLR Provider 
Medium Non-Residential Service: 
Figure: 16 TAC §25.43(f)(1)(C) (No change.) 

(D) Standard Terms of Service, POLR Provider Large 
Non-Residential Service: 
Figure: 16 TAC §25.43(f)(1)(D) (No change.) 

(2) An LSP providing service under a rate prescribed by 
subsection (m)(2) of this section must provide each new customer the 
applicable Standard Terms of Service. Such Standard Terms of Service 
must be updated as required under §25.475(f) of this title (relating to 
General Retail Electric Provider Requirements and Information Dis-
closures to Residential and Small Commercial Customers). 

(g) General description of POLR service provider selection 
process. 

(1) Each REP must provide information to the commission 
in accordance with subsection (h)(1) of this section. Based on this in-
formation, the commission's designated representative will designate 
REPs that are eligible to serve as POLR providers in areas of the state 
in which customer choice is in effect, except that the commission will 
not designate POLR providers in the service areas of MOUs or electric 
cooperatives unless an electric cooperative has delegated to the com-
mission its authority to designate the POLR provider, in accordance 
with subsection (r) of this section. 

(2) POLR providers must serve two-year terms. The initial 
term for POLR service in areas of the state where retail choice is not in 
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effect as of the effective date of the rule must be set at the time POLR 
providers are initially selected in such areas. 

(h) REP eligibility to serve as a POLR provider. In each even-
numbered year, the commission will determine the eligibility of certi-
fied REPs to serve as POLR providers for a term scheduled to com-
mence in January of the next year. 

(1) Each REP must provide information to the commission 
necessary to establish its eligibility to serve as a POLR provider for the 
next term. A REP must file, by July 10th of each even-numbered year, 
by service area, information on the classes of customers it provides 
service to, and for each customer class, the number of ESI IDs the 
REP serves and the retail sales in megawatt-hours for the annual period 
ending March 31 of the current year. As part of that filing, a REP may 
request that the commission designate one of its affiliates to provide 
POLR service on its behalf pursuant to subsection (k) of this section 
in the event that the REP is designated as an LSP. The independent 
organization must provide to the commission the total number of ESI 
ID and total MWh data for each class. Each REP must also provide 
information on its technical capability and financial ability to provide 
service to additional customers in a mass transition. The commission's 
determination regarding eligibility of a REP to serve as POLR provider 
under the provisions of this section will not be considered confidential 
information. 

(2) Eligibility to be designated as a POLR provider is spe-
cific to each POLR area and customer class. A REP is eligible to be 
designated a POLR provider for a particular customer class in a POLR 
area, unless: 

(A) A proceeding to revoke or suspend the REP's cer-
tificate is pending at the commission, the REP's certificate has been 
suspended or revoked by the commission, or the REP's certificate is 
deemed suspended pursuant to §25.107 of this title (relating to Certifi-
cation of Retail Electric Providers (REPs)); 

(B) The sum of the numeric portion of the REP's per-
centage of ESI IDs served and percentage of retail sales by MWhs in 
the POLR area, for the particular class, is less than 1.0; 

(C) The commission does not reasonably expect the 
REP to be able to meet the criteria set forth in subparagraph (B) of this 
paragraph during the entirety of the term; 

(D) On the date of the commencement of the term, the 
REP or its predecessor will not have served customers in Texas for at 
least 18 months; 

(E) The REP does not serve the applicable customer 
class, or does not have an executed delivery service agreement with 
the service area TDU; 

(F) The REP is certificated as an Option 2 REP under 
§25.107 of this title; 

(G) The REP's customers are limited to its own affili-
ates; 

(H) A REP files an affidavit stating that it does not serve 
small or medium non-residential customers, except for the low-usage 
sites of the REP's large non-residential customers, or commonly owned 
or franchised affiliates of the REP's large non-residential customers and 
opts out of eligibility for either, or both of the small or medium non-
residential customer classes; or 

(I) The REP does not meet minimum financial, techni-
cal and managerial qualifications established by the commission under 
§25.107 of this title. 

(3) For each term, the commission will publish the names 
of all REPs eligible to serve as a POLR provider under this section 
for each customer class in each POLR area and will provide notice 
to REPs determined to be eligible to serve as a POLR provider. A 
REP may challenge its eligibility determination within five business 
days of the notice of eligibility by filing with the commission additional 
documentation that includes the specific data, the specific calculation, 
and a specific explanation that clearly illustrate and prove the REP's 
assertion. Commission staff will verify the additional documentation 
and, if accurate, reassess the REP's eligibility. Commission staff will 
notify the REP of any change in eligibility status within 10 business 
days of the receipt of the additional documentation. A REP may then 
appeal to the commission through a contested case if the REP does not 
agree with the staff determination of eligibility. The contested status 
will not delay the designation of POLR providers. 

(4) A standard form may be created by the commission for 
REPs to use in filing information concerning their eligibility to serve 
as a POLR provider. 

(5) If ERCOT or a TDU has reason to believe that a REP is 
no longer capable of performing POLR responsibilities, ERCOT or the 
TDU must make a filing with the commission detailing the basis for its 
concerns and must provide a copy of the filing to the REP that is the 
subject of the filing. If the filing contains confidential information, ER-
COT or the TDU must file the confidential information in accordance 
with §22.71 of this title (relating to Filing of Pleadings, Documents, 
and Other Materials). Commission staff will review the filing, and will 
request that the REP demonstrate that it still meets the qualifications 
to provide the service. The commission staff may initiate a proceeding 
with the commission to disqualify the REP from providing POLR ser-
vice. No ESI IDs will be assigned to a POLR provider after the com-
mission staff initiates a proceeding to disqualify the POLR provider, 
unless the commission by order confirms the POLR provider's desig-
nation. 

(i) VREP list. Based on the information provided in accor-
dance with this subsection and subsection (h) of this section, the com-
mission will post the names of VREPs on its webpage, including the 
aggregate customer count offered by VREPs. A REP may submit a re-
quest to be a VREP no earlier than June 1, and no later than July 31, 
of each even-numbered year unless otherwise determined by the ex-
ecutive director. This filing must include a description of the REP's 
capabilities to serve additional customers as well as the REP's current 
financial condition in enough detail to demonstrate that the REP is ca-
pable of absorbing a mass transition of customers without technically 
or financially distressing the REP and the specific information set out 
in this subsection. The commission's determination regarding eligibil-
ity of a REP to serve as a VREP, under the provisions of this section, 
will not be considered confidential information. 

(1) A VREP must provide to the commission the name of 
the REP, the appropriate contact person with current contact informa-
tion, which customer classes the REP is willing to serve within each 
POLR area, and the number of ESI IDs the REP is willing to serve by 
customer class and POLR area in each transition event. 

(2) A REP that has met the eligibility requirements of sub-
section (h) of this section and provided the additional information set 
out in this subsection is eligible for designation as a VREP. 

(3) Commission staff will make an initial determination of 
the REPs that are to serve as a VREP for each customer class in each 
POLR area and publish their names. A REP may challenge its eligibil-
ity determination within five business days of the notice of eligibility 
by submitting to commission staff additional evidence of its capability 
to serve as a VREP. Commission staff will reassess the REP's eligi-
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bility and notify the REP of any change in eligibility status within 10 
business days of the receipt of the additional documentation. A REP 
may then appeal to the commission through a contested case if the REP 
does not agree with the staff determination of eligibility. The contested 
status will not delay the designation of VREPs. 

(4) A VREP may file a request at any time to be removed 
from the VREP list or to modify the number of ESI IDs that it is will-
ing to serve as a VREP. If the request is to increase the number of ESI 
IDs, it must provide information to demonstrate that it is capable of 
serving the additional ESI IDs, and the commission staff will make an 
initial determination, which is subject to an appeal to the commission, 
in accordance with the timelines specified in paragraph (3) of this sub-
section. If the request is to decrease the number of ESI IDs, the request 
must be effective five calendar days after the request is filed with the 
commission; however, after the request becomes effective the VREP 
must continue to serve ESI IDs previously acquired through a mass 
transition event as well as ESI IDs the VREP acquires from a mass 
transition event that occurs during the five-day notice period. If in a 
mass transition a VREP is able to acquire more customers than it origi-
nally volunteered to serve, the VREP may work with commission staff 
and ERCOT to increase its designation. Changes approved by commis-
sion staff will be communicated to ERCOT and must be implemented 
for the current allocation if possible. 

(5) ERCOT or a TDU may challenge a VREP's eligibility. 
If ERCOT or a TDU has reason to believe that a REP is no longer ca-
pable of performing VREP responsibilities, ERCOT or the TDU must 
make a filing with the commission detailing the basis for its concerns 
and must provide a copy of the filing to the REP that is the subject of 
the filing. If the filing contains confidential information, ERCOT or 
the TDU must file it in accordance with §25.71 of this title (relating to 
General Procedures, Requirements and Penalties). Commission staff 
will review the filing of ERCOT and if commission staff concludes 
that the REP should no longer provide VREP service, it will request 
that the REP demonstrate that it still meets the qualifications to pro-
vide the service. The commission staff may initiate a proceeding with 
the commission to disqualify the REP from providing VREP service. 
No ESI IDs will be assigned to a VREP after the commission staff ini-
tiates a proceeding to disqualify the VREP, unless the commission by 
order confirms the VREP's designation. 

(j) LSPs. This subsection governs the selection and service of 
REPs as LSPs. 

(1) The REPs eligible to serve as LSPs must be determined 
based on the information provided by REPs in accordance with subsec-
tion (h) of this section. However, for new TDU service areas that are 
transitioned to competition, the transition to competition plan approved 
by the commission may govern the selection of LSPs to serve as POLR 
providers. 

(2) In each POLR area, for each customer class, the com-
mission will designate up to 15 LSPs. The eligible REPs that have the 
greatest market share based upon retail sales in megawatt-hours, by 
customer class and POLR area must be designated as LSPs. Commis-
sion staff will designate the LSPs by October 15th of each even-num-
bered year, based upon the data submitted to the commission under 
subsection (h) of this section. Designation as a VREP does not affect 
a REP's eligibility to also serve as an LSP. 

(3) For the purpose of calculating the POLR rate for each 
customer class in each POLR area, an EFL must be completed by the 
LSP that has the greatest market share in accordance with paragraph (2) 
of this subsection. The Electricity Facts Label (EFL) must be supplied 
to commission staff electronically for placement on the commission 
webpage by the 10th of each month. Where REP-specific information 

is required to be inserted in the EFL, the LSP supplying the EFL must 
note that such information is REP-specific. 

(4) An LSP serving transitioned residential and small non-
residential customers under a rate prescribed by subsection (m)(2) of 
this section must move such customers to a market-based month-to-
month product, with pricing for such product to be effective no later 
than either the 61st day of service by the LSP or beginning with the 
customer's next billing cycle date following the 60th day of service by 
the LSP. For each transition event, all such transitioned customers in 
the same class and POLR area must be served pursuant to the same 
product terms, except for those customers specified in subparagraph 
(B) of this paragraph. 

(A) The notice required by §25.475(d) of this title to 
inform the customers of the change to a market-based month-to-month 
product may be included with the notice required by subsection (t)(3) 
of this section or may be provided 14 days in advance of the change. If 
the §25.475(d) notice is included with the notice required by subsection 
(t)(3) of this section, the LSP may state that either or both the terms 
of service document and EFL for the market-based month-to-month 
product will be provided at a later time, but no later than 14 days before 
their effective date. 

(B) The LSP is not required to transfer to a market-
based product any transitioned customer who is delinquent in payment 
of any charges for POLR service to such LSP as of the 60th day of 
service. If such a customer becomes current in payments to the LSP, 
the LSP must move the customer to a market-based month-to-month 
product as described in this paragraph on the next billing cycle that 
occurs five business days after the customer becomes current. If the 
LSP does not plan to move customers who are delinquent in payment 
of any charges for POLR service as of the 60th day of service to a 
market-based month-to-month product, the LSP must inform the cus-
tomer of that potential outcome in the notice provided to comply with 
§25.475(d) of this title. 

(5) Upon a request from an LSP and a showing that the LSP 
will be unable to maintain its financial integrity if additional customers 
are transferred to it under this section, the commission may relieve an 
LSP from a transfer of additional customers. The LSP must continue 
providing continuous service until the commission issues an order re-
lieving it of this responsibility. In the event the requesting LSP is re-
lieved of its responsibility, the commission staff designee will, with 90 
days' notice, designate the next eligible REP, if any, as an LSP, based 
upon the criteria in this subsection. 

(k) Designation of an LSP affiliate to provide POLR service 
on behalf of an LSP. 

(1) An LSP may request the commission designate an LSP 
affiliate to provide POLR service on behalf of the LSP either with the 
LSP's filing under subsection (h) of this section or as a separate filing 
in the current term project. The filing must be made at least 30 days 
prior to the date when the LSP affiliate is to begin providing POLR 
service on behalf of the LSP. To be eligible to provide POLR service on 
behalf of an LSP, the LSP affiliate must be certificated to provide retail 
electric service; have an executed delivery service agreement with the 
service area TDU; and meet the requirements of subsection (h)(2) of 
this section, with the exception of subsection (h)(2)(B), (C), (D), and 
(E) of this section as related to serving customers in the applicable 
customer class. 

(2) The request must include the name and certificate num-
ber of the LSP affiliate, information demonstrating the affiliation be-
tween the LSP and the LSP affiliate, and a certified agreement from 
an officer of the LSP affiliate stating that the LSP affiliate agrees to 
provide POLR service on behalf of the LSP. The request must also in-
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clude an affidavit from an officer of the LSP stating that the LSP will 
be responsible and indemnify any affected parties for all financial obli-
gations of the LSP affiliate associated with the provisioning of POLR 
service on behalf of the LSP in the event that the LSP affiliate defaults 
or otherwise does not fulfill such financial obligations. 

(3) Commission staff will make an initial determination of 
the eligibility of the LSP affiliate to provide POLR service on behalf of 
an LSP and publish their names. The LSP or LSP affiliate may chal-
lenge commission staff's eligibility determination within five business 
days of the notice of eligibility by submitting to commission staff ad-
ditional evidence of its capability to provide POLR service on behalf 
of the LSP. Commission staff will reassess the LSP affiliate's eligibility 
and notify the LSP and LSP affiliate of any change in eligibility status 
within 10 business days of the receipt of the additional documentation. 
If the LSP or LSP affiliate does not agree with staff's determination 
of eligibility, either or both may then appeal the determination to the 
commission through a contested case. The LSP must provide POLR 
service during the pendency of the contested case. 

(4) ERCOT or a TDU may challenge an LSP affiliate's el-
igibility to provide POLR service on behalf of an LSP. If ERCOT or a 
TDU has reason to believe that an LSP affiliate is not eligible or is not 
performing POLR responsibilities on behalf of an LSP, ERCOT or the 
TDU must make a filing with the commission detailing the basis for its 
concerns and must provide a copy of the filing to the LSP and the LSP 
affiliate that are the subject of the filing. If the filing contains confiden-
tial information, ERCOT or the TDU must file it in accordance with 
§25.71 of this title (relating to General Procedures, Requirements and 
Penalties). Commission staff will review the filing and if commission 
staff concludes that the LSP affiliate should not be allowed to provide 
POLR service on behalf of the LSP, it will request that the LSP affiliate 
demonstrate that it has the capability. The commission staff will review 
the LSP affiliate's filing and may initiate a proceeding with the com-
mission to disqualify the LSP affiliate from providing POLR service. 
The LSP affiliate may continue providing POLR service to ESI IDs 
currently receiving the service during the pendency of the proceeding; 
however, the LSP must immediately assume responsibility to provide 
service under this section to customers who request POLR service, or 
are transferred to POLR service through a mass transition, during the 
pendency of the proceeding. 

(5) Designation of an affiliate to provide POLR service on 
behalf of an LSP must not change the number of ESI IDs served or the 
retail sales in megawatt-hours for the LSP for the reporting period nor 
does such designation relieve the LSP of its POLR service obligations 
in the event that the LSP affiliate fails to provide POLR service in ac-
cordance with the commission rules. 

(6) The designated LSP affiliate must provide POLR ser-
vice and all reports as required by the commission's rules on behalf of 
the LSP. 

(7) The methodology used by a designated LSP affiliate to 
calculate POLR rates must be consistent with the methodology used to 
calculate LSP POLR rates in subsection (m) of this section. 

(8) If an LSP affiliate designated to provide POLR service 
on behalf of an LSP cannot meet or fails to meet the POLR service 
requirements in applicable laws and Commission rules, the LSP must 
provide POLR service to any ESI IDs currently receiving the service 
from the LSP affiliate and to ESI IDs in a future mass transition or upon 
customer request. 

(9) An LSP may elect to reassume provisioning of POLR 
service from the LSP affiliate by filing a reversion notice with the com-
mission and notifying ERCOT at least 30 days in advance. 

(l) Mass transition of customers to POLR providers. The 
transfer of customers to POLR providers must be consistent with this 
subsection. 

(1) ERCOT must first transfer customers to VREPs, up to 
the number of ESI IDs that each VREP has offered to serve for each 
customer class in the POLR area. ERCOT must use the VREP list to 
assign ESI IDs to the VREPs in a non-discriminatory manner, before 
assigning customers to the LSPs. A VREP must not be assigned more 
ESI IDs than it has indicated it is willing to serve pursuant to subsection 
(i) of this section. To ensure non-discriminatory assignment of ESI IDs 
to the VREPs, ERCOT must: 

(A) Sort ESI IDs by POLR area; 

(B) Sort ESI IDs by customer class; 

(C) Sort ESI IDs numerically; 

(D) Sort VREPs numerically by randomly generated 
number; and 

(E) Assign ESI IDs in numerical order to VREPs, in the 
order determined in subparagraph (D) of this paragraph, in accordance 
with the number of ESI IDs each VREP indicated a willingness to serve 
pursuant to subsection (i) of this section. If the number of ESI IDs is 
less than the total that the VREPs indicated that they are willing to 
serve, each VREP must be assigned an equal number of ESI IDs, up 
to the number that each VREP indicated it was willing to serve for a 
given class and POLR area. 

(2) If the number of ESI IDs exceeds the amount the 
VREPs are designated to serve, ERCOT must assign remaining ESI 
IDs to LSPs in a non-discriminatory fashion, in accordance with their 
percentage of market share based upon retail sales in megawatt-hours, 
on a random basis within a class and POLR area, except that a VREP 
that is also an LSP that volunteers to serve at least 1% of its market 
share for a class of customers in a POLR area must be exempt from 
the LSP allocation up to 1% of the class and POLR area. To ensure 
non-discriminatory assignment of ESI IDs to the LSPs, ERCOT must: 

(A) Sort the ESI IDs in excess of the allocation to 
VREPs, by POLR area; 

(B) Sort ESI IDs in excess of the allocation to VREPs, 
by customer class; 

(C) Sort ESI IDs in excess of the allocation to VREPs, 
numerically; 

(D) Sort LSPs, except LSPs that volunteered to serve 
1% of their market share as a VREP, numerically by MWhs served; 

(E) Assign ESI IDs that represent no more than 1% of 
the total market for that POLR area and customer class less the ESI IDs 
assigned to VREPs that volunteered to serve at least 1% of their market 
share for each POLR area and customer class in numerical order to 
LSPs designated in subparagraph (D) of this paragraph, in proportion 
to the percentage of MWhs served by each LSP to the total MWhs 
served by all LSPs; 

(F) Sort LSPs, including any LSPs previously excluded 
under subparagraph (D) of this paragraph; and 

(G) Assign all remaining ESI IDs in numerical order to 
LSPs in proportion to the percentage of MWhs served by each LSP to 
the total MWhs served by all LSPs. 

(3) Each mass transition must be treated as a separate event. 

(m) Rates applicable to POLR service. 
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(1) A VREP must provide service to customers using a 
market-based, month-to-month product. The VREP must use the same 
market-based, month-to-month product for all customers in a mass 
transition that are in the same class and POLR area. 

(2) Subparagraphs (A) - (C) of this paragraph establish the 
maximum rate for POLR service charged by an LSP. An LSP may 
charge a rate less than the maximum rate if it charges the lower rate to 
all customers in a mass transition that are in the same class and POLR 
area. 

(A) Residential customers. The LSP rate for the resi-
dential customer class must be determined by the following formula: 
LSP rate (in $ per kWh) = (Non-bypassable charges + LSP customer 
charge + LSP energy charge) / kWh used, where: 

(i) Non-bypassable charges must be all TDU 
charges and credits for the appropriate customer class in the applicable 
service territory and other charges including ERCOT administrative 
charges, nodal fees or surcharges, reliability unit commitment (RUC) 
capacity short charges attributable to LSP load, and applicable taxes 
from various taxing or regulatory authorities, multiplied by the level 
of kWh and kW used, where appropriate. 

(ii) LSP customer charge must be $0.09 per kWh. 

(iii) Beginning on the 10th of each month, an LSP 
energy charge must be the average of the actual Real-Time Settlement 
Point Prices (RTSPPs) for the applicable load zone for the preceding 
calendar month (the historical average RTSPP) multiplied by the num-
ber of kWhs the customer used during that billing period and further 
multiplied by 120%. The LSP energy charge must not exceed 160%of 
the preceding calendar month's LSP energy charge. The applicable 
load zone will be the load zone located partially or wholly in the cus-
tomer's TDU service territory with the highest average under the his-
torical average RTSPP calculation. 

(iv) "Number of kWhs the customer used" is based 
on usage data provided to the POLR by the TDU. 

(B) Small and medium non-residential customers. The 
LSP rate for the small and medium non-residential customer classes 
must be determined by the following formula: LSP rate (in $ per kWh) 
= (Non-bypassable charges + LSP customer charge + LSP energy 
charge) / kWh used, where: 

(i) Non-bypassable charges must be all TDU 
charges and credits for the appropriate customer class in the applicable 
service territory, and other charges including ERCOT administrative 
charges, nodal fees or surcharges, RUC capacity short charges at-
tributable to LSP load, and applicable taxes from various taxing or 
regulatory authorities, multiplied by the level of kWh and kW used, 
where appropriate. 

(ii) LSP customer charge must be $0.09 per kWh. 

(iii) Beginning on the 10th of each month, LSP en-
ergy charge must be the average of the actual RTSPPs for the applicable 
load zone for the preceding calendar month multiplied by the number 
of kWhs the customer used during that billing period and further mul-
tiplied by 125%. The LSP energy charge must not exceed 160% of the 
preceding calendar month's LSP energy charge. The applicable load 
zone will be the load zone located partially or wholly in the customer's 
TDU service territory with the highest average under the historical av-
erage RTSPP calculation. 

(iv) "Number of kWhs the customer used" is based 
on usage data provided to the POLR by the TDU. 

(C) Large non-residential customers. The LSP rate for 
the large non-residential customer class must be determined by the fol-
lowing formula: LSP rate (in $ per kWh) = (Non-bypassable charges 
+ LSP customer charge + LSP demand charge + LSP energy charge) / 
kWh used, where: 

(i) Non-bypassable charges must be all TDU 
charges and credits for the appropriate customer class in the applicable 
service territory, and other charges including ERCOT administrative 
charges, nodal fees or surcharges, RUC capacity short charges at-
tributable to LSP load, and applicable taxes from various taxing or 
regulatory authorities, multiplied by the level of kWh and KW used, 
where appropriate. 

(ii) LSP customer charge must be $2,897.00 per 
month. 

(iii) LSP demand charge must be $6.00 per kW, per 
month. 

(iv) LSP energy charge must be the appropriate RT-
SPP, determined on the basis of 15-minute intervals, for the customer 
multiplied by 125%, multiplied by the level of kilowatt-hours used. 
The energy charge must have a floor of $7.25 per MWh. 

(3) If in response to a complaint or upon its own investi-
gation, the commission determines that an LSP failed to charge the 
appropriate rate prescribed by paragraph (2) of this subsection, and as 
a result overcharged its customers, the LSP must issue refunds to the 
specific customers who were overcharged. 

(4) On a showing of good cause by an affected person, the 
commission may direct an LSP to adjust the rate prescribed by para-
graph (2) of this subsection, if necessary to ensure that the rate is con-
sistent with prevailing market conditions. Notwithstanding any other 
commission rule to the contrary, such rates may be adjusted on an in-
terim basis for good cause shown and after at least 10 business days' 
notice and an opportunity for hearing on the request for interim re-
lief. Any adjusted rate must be applicable to all LSPs charging the rate 
prescribed by paragraph (2) of this subsection to the specific customer 
class, within the POLR area that is subject to the adjustment. 

(5) For transitioned customers, the customer and demand 
charges associated with the rate prescribed by paragraph (3) of this 
subsection must be pro-rated for partial month usage if a large non-
residential customer switches from the LSP to a REP of choice. 

(n) Challenges to customer assignments. A POLR provider is 
not obligated to serve a customer within a customer class or a POLR 
area for which the REP is not designated as a POLR provider, after a 
successful challenge of the customer assignment. A POLR provider 
must use the ERCOT market variance resolution tool to challenge a 
customer class assignment with the TDU. The TDU must make the 
final determination based upon historical usage data and not premise 
type. If the customer class assignment is changed and a different POLR 
provider for the customer is determined appropriate, the customer must 
then be served by the appropriate POLR provider. Back dated transac-
tions may be used to correct the POLR assignment. 

(o) Limitation on liability. A POLR provider must make rea-
sonable provisions to provide service under this section to any ESI IDs 
currently receiving the service and to ESI IDs obtained in a future mass 
transition or served upon customer request; however, liabilities not ex-
cused by reason of force majeure or otherwise must be limited to direct, 
actual damages. 

(1) Neither the customer nor the POLR provider must be 
liable to the other for consequential, incidental, punitive, exemplary, or 
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indirect damages. These limitations apply without regard to the cause 
of any liability or damage. 

(2) In no event will ERCOT or a POLR provider be liable 
for damages to any REP, whether under tort, contract or any other the-
ory of legal liability, for transitioning or attempting to transition a cus-
tomer from such REP to the POLR provider to carry out this section, or 
for marketing, offering or providing competitive retail electric service 
to a customer taking service under this section from the POLR provider. 

(p) REP obligations in a transition of customers to POLR ser-
vice. 

(1) A customer may initiate service with an LSP by re-
questing such service at the rate prescribed by subsection (m)(2) of this 
section with any LSP that is designated to serve the requesting cus-
tomer's customer class within the requesting customer's service area. 
An LSP cannot refuse a customer's request to make arrangements for 
POLR service, except as otherwise permitted under this title. 

(2) The POLR provider is responsible for obtaining re-
sources and services needed to serve a customer once it has been 
notified that it is serving that customer. The customer is responsible 
for charges for service under this section at the rate in effect at that 
time. 

(3) If a REP terminates service to a customer, or transitions 
a customer to a POLR provider, the REP is financially responsible for 
the resources and services used to serve the customer until it notifies the 
independent organization of the termination or transition of the service 
and the transfer to the POLR provider is complete. 

(4) The POLR provider is financially responsible for all 
costs of providing electricity to customers from the time the transfer or 
initiation of service is complete until such time as the customer ceases 
taking service under this section. 

(5) A defaulting REP whose customers are subject to a 
mass transition event must return the customers' deposits within seven 
calendar days of the initiation of the transition. 

(6) ERCOT must create a single standard file format and a 
standard set of customer billing contact data elements that, in the event 
of a mass transition, must be used by the exiting REP and the POLRs 
to send and receive customer billing contact information. The process, 
as developed by ERCOT must be tested on a periodic basis. Each REP 
must submit timely, accurate, and complete files, as required by ER-
COT in a mass transition event, as well as for periodic testing. The 
commission will establish a procedure for the verification of customer 
information submitted by REPs to ERCOT. ERCOT must notify the 
commission if any REP fails to comply with the reporting requirements 
in this subsection. 

(7) When customers are to be transitioned or assigned to a 
POLR provider, the POLR provider may request usage and demand 
data, and customer contact information including email, telephone 
number, and address from the appropriate TDU and from ERCOT, 
once the transition to the POLR provider has been initiated. Customer 
proprietary information provided to a POLR provider in accordance 
with this section must be treated as confidential and must only be used 
for mass transition related purposes. 

(8) Information from the TDU and ERCOT to the POLR 
providers must be provided in Texas SET format when Texas SET 
transactions are available. However, the TDU or ERCOT may sup-
plement the information to the POLR providers in other formats to ex-
pedite the transition. The transfer of information in accordance with 
this section must not constitute a violation of the customer protection 
rules that address confidentiality. 

(9) A POLR provider may require a deposit from a cus-
tomer that has been transitioned to the POLR provider to continue to 
serve the customer. Despite the lack of a deposit, the POLR provider is 
obligated to serve the customer transitioned or assigned to it, beginning 
on the service initiation date of the transition or assignment, and con-
tinuing until such time as any disconnection request is effectuated by 
the TDU. A POLR provider may make the request for deposit before it 
begins serving the customer, but the POLR provider must begin provid-
ing service to the customer even if the service initiation date is before 
it receives the deposit - if any deposit is required. A POLR provider 
must not disconnect the customer until the appropriate time period to 
submit the deposit has elapsed. For the large non-residential customer 
class, a POLR provider may require a deposit to be provided in three 
calendar days. For the residential customer class, the POLR provider 
may require a deposit to be provided after 15 calendar days of service if 
the customer received 10 days' notice that a deposit was required. For 
all other customer classes, the POLR provider may require a deposit to 
be provided in 10 calendar days. The POLR provider may waive the 
deposit requirement at the customer's request if deposits are waived in 
a non-discriminatory fashion. If the POLR provider obtains sufficient 
data, it must determine whether a residential customer has satisfactory 
credit based on the criteria the POLR provider routinely applies to its 
other residential customers. If the customer has satisfactory credit, the 
POLR provider must not request a deposit from the residential cus-
tomer. 

(A) At the time of a mass transition, the executive direc-
tor or staff designated by the executive director will distribute available 
proceeds from an irrevocable stand-by letter of credit in accordance 
with the priorities established in §25.107(f)(6) of this title. For a REP 
that has obtained a current list from the Low Income List Adminis-
trator (LILA) that identifies low-income customers, these funds must 
first be used to provide deposit payment assistance for that REP's tran-
sitioned low-income customers. The Executive Director or staff de-
signee will, at the time of a transition event, determine the reasonable 
deposit amount up to $400 per customer ESI ID, unless good cause ex-
ists to increase the level of the reasonable deposit amount above $400. 
Such reasonable deposit amount may take into account factors such 
as typical residential usage and current retail residential prices, and, if 
fully funded, must satisfy in full the customers' initial deposit obliga-
tion to the VREP or LSP. 

(B) For a REP that has obtained a current list from the 
LILA that identifies low-income customers, the Executive Director 
or the staff designee will distribute available proceeds pursuant to 
§25.107(f)(6) of this title to the VREPs proportionate to the number 
of customers they received in the mass transition, who at the time 
of the mass transition were identified as low-income customers by 
the current LILA list, up to the reasonable deposit amount set by the 
Executive Director or staff designee. If funds remain available after 
distribution to the VREPs, the remaining funds must be distributed 
to the appropriate LSPs by dividing the amount remaining by the 
number of low income customers as identified in the LILA list that 
are allocated to LSPs, up to the reasonable deposit amount set by the 
Executive Director or staff designee. 

(C) If the funds distributed in accordance with 
§25.107(f)(6) of this title do not equal the reasonable deposit amount 
determined, the VREP and LSP may request from the customer pay-
ment of the difference between the reasonable deposit amount and the 
amount distributed. Such difference must be collected in accordance 
with §25.478(e)(3) of this title (relating to Credit Requirements and 
Deposits). 

(D) Notwithstanding §25.478(d) of this title, 90 days 
after the transition date, the VREP or LSP may request payment of 
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an amount that results in the total deposit held being equal to what the 
VREP or LSP would otherwise have charged a customer in the same 
customer class and service area in accordance with §25.478(e) of this 
title, at the time of the transition. 

(10) On the occurrence of one or more of the following 
events, ERCOT must initiate a mass transition to POLR providers, of 
all of the customers served by a REP: 

(A) Termination of the Load Serving Entity (LSE) or 
Qualified Scheduling Entity (QSE) Agreement for a REP with ERCOT; 

(B) Issuance of a commission order recognizing that a 
REP is in default under the TDU Tariff for Retail Delivery Service; 

(C) Issuance of a commission order de-certifying a 
REP; 

(D) Issuance of a commission order requiring a mass 
transition to POLR providers; 

(E) Issuance of a judicial order requiring a mass transi-
tion to POLR providers; and 

(F) At the request of a REP, for the mass transition of 
all of that REP's customers. 

(11) A REP must not use the mass transition process in this 
section as a means to cease providing service to some customers, while 
retaining other customers. A REP's improper use of the mass transition 
process may lead to de-certification of the REP. 

(12) ERCOT may provide procedures for the mass transi-
tion process, consistent with this section. 

(13) A mass transition under this section must not override 
or supersede a switch request made by a customer to switch an ESI ID 
to a new REP of choice, if the request was made before a mass transition 
is initiated. If a switch request has been made but is scheduled for any 
date after the next available switch date, the switch must be made on 
the next available switch date. 

(14) ERCOT must identify customers who are mass tran-
sitioned for a period of 60 calendar days. The identification must ter-
minate at the first completed switch or at the end of the 60-day period, 
whichever is first. If necessary, ERCOT system changes or new trans-
actions must be implemented no later than 14 months from the effective 
date of this section to communicate that a customer was acquired in a 
mass transition and is not charged the out-of-cycle meter read pursuant 
to paragraph (16) of this subsection. 

(15) In the event of a transition to a POLR provider or away 
from a POLR provider to a REP of choice, the switch notification no-
tice detailed in §25.474(l) of this title (relating to Selection of Retail 
Electric Provider) is not required. 

(16) In a mass transition event, the ERCOT initiated trans-
actions must request an out-of-cycle meter read for the associated ESI 
IDs for a date two calendar days after the calendar date ERCOT ini-
tiates such transactions to the TDU. If an ESI ID does not have the 
capability to be read in a fashion other than a physical meter read, the 
out-of-cycle meter read may be estimated. An estimated meter read 
for the purpose of a mass transition to a POLR provider must not be 
considered a break in a series of consecutive months of estimates, but 
must not be considered a month in a series of consecutive estimates 
performed by the TDU. A TDU must create a regulatory asset for the 
TDU fees associated with a mass transition of customers to a POLR 
provider pursuant to this subsection. Upon review of reasonableness 
and necessity, a reasonable level of amortization of such regulatory as-
set must be included as a recoverable cost in the TDU's rates in its next 

rate case or such other rate recovery proceeding as deemed necessary. 
The TDU must not bill as a discretionary charge, the costs included in 
this regulatory asset, which must consist of the following: 

(A) fees for out-of-cycle meter reads associated with 
the mass transition of customers to a POLR provider; and 

(B) fees for the first out-of-cycle meter read provided to 
a customer who transfers away from a POLR provider, when the out-
of-cycle meter read is performed within 60 calendar days of the date 
of the mass transition and the customer is identified as a transitioned 
customer. 

(17) In the event the TDU estimates a meter read for the 
purpose of a mass transition, the TDU must perform a true-up evalua-
tion of each ESI ID after an actual meter reading is obtained. Within 
10 days after the actual meter reading is obtained, the TDU must cal-
culate the actual average kWh usage per day for the time period from 
the most previous actual meter reading occurring prior to the estimate 
for the purpose of a mass transition to the most current actual meter 
reading occurring after the estimate for the purpose of mass transition. 
If the average daily estimated usage sent to the exiting REP is more 
than 50% greater than or less than the average actual kWh usage per 
day, the TDU must promptly cancel and re-bill both the exiting REP 
and the POLR using the average actually daily usage. 

(q) Termination of POLR service provider status. 

(1) The commission may revoke a REP's POLR status after 
notice and opportunity for hearing: 

(A) If the POLR provider fails to maintain REP certifi-
cation; 

(B) If the POLR provider fails to provide service in a 
manner consistent with this section; 

(C) The POLR provider fails to maintain appropriate fi-
nancial qualifications; or 

(D) For other good cause. 

(2) If an LSP defaults or has its status revoked before the 
end of its term, after a review of the eligibility criteria, the commission 
staff designee will, as soon as practicable, designate the next eligible 
REP, if any, as an LSP, based on the criteria in subsection (j) of this 
section. 

(3) At the end of the POLR service term, the outgoing LSP 
must continue to serve customers who have not selected another REP. 

(r) Electric cooperative delegation of authority. An electric co-
operative that has adopted customer choice may select to delegate to 
the commission its authority to select POLR providers under PURA 
§41.053(c) in its certificated service area in accordance with this sec-
tion. After notice and opportunity for comment, the commission will, 
at its option, accept or reject such delegation of authority. If the com-
mission accepts the delegation of authority, the following conditions 
apply: 

(1) The board of directors must provide the commission 
with a copy of a board resolution authorizing such delegation of au-
thority; 

(2) The delegation of authority must be made at least 30 
calendar days prior to the time the commission issues a publication of 
notice of eligibility; 

(3) The delegation of authority must be for a minimum pe-
riod corresponding to the period for which the solicitation must be 
made; 
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(4) The electric cooperative wishing to delegate its author-
ity to designate a continuous provider must also provide the commis-
sion with the authority to apply the selection criteria and procedures 
described in this section in selecting the POLR providers within the 
electric cooperative's certificated service area; and 

(5) If there are no competitive REPs offering service in the 
electric cooperative certificated area, the commission must automati-
cally reject the delegation of authority. 

(s) Reporting requirements. Each LSP that serves customers 
under a rate prescribed by subsection (m)(2) of this section must file the 
following information with the commission on a quarterly basis begin-
ning January of each year in a project established by the commission 
for the receipt of such information. Each quarterly report must be filed 
within 30 calendar days of the end of the quarter. 

(1) For each month of the reporting quarter, each LSP must 
report the total number of new customers acquired by the LSP under 
this section and the following information regarding these customers: 

(A) The number of customers from whom a deposit was 
requested pursuant to the provisions of §25.478 of this title, and the 
average amount of deposit requested; 

(B) The number of customers from whom a deposit was 
received, including those who entered into deferred payment plans for 
the deposit, and the average amount of the deposit; 

(C) The number of customers whose service was phys-
ically disconnected pursuant to the provisions of §25.483 of this title 
(relating to Disconnection of Service) for failure to pay a required de-
posit; and 

(D) Any explanatory data or narrative necessary to ac-
count for customers that were not included in either subparagraph (B) 
or (C) of this paragraph. 

(2) For each month of the reporting quarter each LSP must 
report the total number of customers to whom a disconnection notice 
was issued pursuant to the provisions of §25.483 of this title and the 
following information regarding those customers: 

(A) The number of customers who entered into a de-
ferred payment plan, as defined by §25.480(j) of this title (relating to 
Bill Payment and Adjustments) with the LSP; 

(B) The number of customers whose service was phys-
ically disconnected pursuant to §25.483 of this title; 

(C) The average amount owed to the LSP by each dis-
connected customer at the time of disconnection; and 

(D) Any explanatory data or narrative necessary to ac-
count for customers that are not included in either subparagraph (A) or 
(B) of this paragraph. 

(3) For the entirety of the reporting quarter, each LSP must 
report, for each customer that received POLR service, the TDU and 
customer class associated with the customer's ESI ID, the number of 
days the customer received POLR service, and whether the customer 
is currently the LSP's customer. 

(t) Notice of transition to POLR service to customers. When 
a customer is moved to POLR service, the customer must be provided 
notice of the transition by ERCOT, the REP transitioning the customer, 
and the POLR provider. The ERCOT notice must be provided within 
two days of the time ERCOT and the transitioning REP know that 
the customer must be transitioned and customer contact information 
is available. If ERCOT cannot provide notice to customers within two 
days, it must provide notice as soon as practicable. The POLR provider 

must provide the notice required by paragraph (3) of this subsection to 
commission staff at least 48 hours before it is provided to customers, 
and must provide the notice to transitioning customers as soon as prac-
ticable. The POLR provider must email the notice to the commission 
staff members designated for receipt of the notice. 

(1) ERCOT notice methods must include a post-card, con-
taining the official commission seal with language and format approved 
by the commission. ERCOT must notify transitioned customers with 
an automated phone-call and email to the extent the information to con-
tact the customer is available pursuant to subsection (p)(6) of this sec-
tion. ERCOT must study the effectiveness of the notice methods used 
and report the results to the commission. 

(2) Notice by the REP from which the customer is trans-
ferred must include: 

(A) The reason for the transition; 

(B) A contact number for the REP; 

(C) A statement that the customer will receive a sep-
arate notice from the POLR provider that must disclose the date the 
POLR provider must begin serving the customer; 

(D) Either the customer's deposit plus accrued interest, 
or a statement that the deposit must be returned within seven days of 
the transition; 

(E) A statement that the customer can leave the as-
signed service by choosing a competitive product or service offered 
by the POLR provider, or another competitive REP, as well as the 
following statement: "If you would like to see offers from different 
retail electric providers, please access www.powertochoose.org, or call 
toll-free 1-866-PWR-4-TEX (1-866-797-4839) for a list of providers 
in your area;" 

(F) For residential customers, notice from the commis-
sion in the form of a bill insert or a bill message with the header "An Im-
portant Message from the Public Utility Commission Regarding Your 
Electric Service" addressing why the customer has been transitioned to 
another REP, the continuity of service purpose, the option to choose a 
different competitive provider, and information on competitive markets 
to be found at www.powertochoose.org, or toll-free at 1-866-PWR-4-
TEX (1-866-797-4839); 

(G) If applicable, a description of the activities that the 
REP will use to collect any outstanding payments, including the use 
of consumer reporting agencies, debt collection agencies, small claims 
court, and other remedies allowed by law, if the customer does not pay 
or make acceptable payment arrangements with the REP; and 

(H) Notice to the customer that after being transitioned 
to POLR service, the customer may accelerate a switch to another REP 
by requesting a special or out-of-cycle meter read. 

(3) Notice by the POLR provider must include: 

(A) The date the POLR provider began or will begin 
serving the customer and a contact number for the POLR provider; 

(B) A description of the POLR provider's rate for ser-
vice. In the case of a notice from an LSP that applies the pricing of 
subsection (m)(2) of this section, a statement that the price is generally 
higher than available competitive prices; 

(C) The deposit requirements of the POLR provider and 
any applicable deposit waiver provisions and a statement that, if the 
customer chooses a different competitive product or service offered 
by the POLR provider, a REP affiliated with the POLR provider, or 
another competitive REP, a deposit may be required; 
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(D) A statement that the additional competitive prod-
ucts or services may be available through the POLR provider, a REP 
affiliated with the POLR provider, or another competitive REP, as well 
as the following statement: "If you would like to choose a different 
retail electric provider, please access www.powertochoose.org, or call 
toll-free 1-866-PWR-4-TEX (1-866-797-4839) for a list of providers 
in your area;" 

(E) The applicable Terms of Service and Electricity 
Facts Label (EFL); and 

(F) For residential customers that are served by an LSP 
under a rate prescribed by subsection (m)(2) of this section, a notice 
to the customer that after being transitioned to service from a POLR 
provider, the customer may accelerate a switch to another REP by re-
questing a special or out-of-cycle meter read. 

(u) Market notice of transition to POLR service. ERCOT must 
notify all affected Market Participants and the Retail Market Subcom-
mittee (RMS) email listserv of a mass transition event within the same 
day of an initial mass-transition call after the call has taken place. The 
notification must include the exiting REP's name, total number of ESI 
IDs, and estimated load. 

(v) Disconnection by a POLR provider. The POLR provider 
must comply with the applicable customer protection rules as provided 
for under Subchapter R of this chapter, except as otherwise stated in this 
section. To ensure continuity of service, service under this section must 
begin when the customer's transition to the POLR provider is complete. 
A customer deposit is not a prerequisite for the initiation of service 
under this section. Once service has been initiated, a customer deposit 
may be required to prevent disconnection. Disconnection for failure to 
pay a deposit may not occur until after the proper notice and after that 
appropriate payment period detailed in §25.478 of this title has elapsed, 
except where otherwise noted in this section. 

(w) Deposit payment assistance. 

(1) The commission staff designee will distribute the de-
posit payment assistance monies to the appropriate POLRs on behalf 
of customers as soon as practicable. 

(2) The executive director or staff designee will use best 
efforts to provide written notice to the appropriate POLRs of the fol-
lowing on or before the second calendar day after the transition: 

(A) a list of the ESI IDs identified by the LILA that have 
been or will be transitioned to the applicable POLR (if available); and 

(B) the amount of deposit payment assistance that will 
be provided on behalf of a POLR customer identified by the LILA (if 
available). 

(3) Amounts credited as deposit payment assistance pur-
suant to this section must be refunded to the customer in accordance 
with §25.478(j) of this title. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204366 

Adriana Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: November 23, 2022 
Proposal publication date: September 30, 2022 
For further information, please call: (512) 936-7322 

♦ ♦ ♦ 

PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 73. ELECTRICIANS 
16 TAC §73.100 

The Texas Commission of Licensing and Regulation (Commis-
sion) adopts amendments to an existing rule at 16 Texas Ad-
ministrative Code (TAC), Chapter 73, §73.100, regarding the 
Electricians program, without changes to the proposed text as 
published in the June 17, 2022, issue of the Texas Register (47 
TexReg 3522). The rule will not be republished. 
EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The rules under 16 TAC Chapter 73 implement Texas Occupa-
tions Code, Chapter 1305, Electricians. 
Pursuant to Occupations Code, Chapter 1305, §1305.101(a)(2), 
the Commission is required to adopt the National Electrical Code 
(NEC) every three years "as the electrical code for the state." The 
Commission has adopted the 2020 NEC in its entirety by rule at 
16 TAC, Chapter 73, §73.100, Technical Requirements. Section 
90.4 of the 2020 NEC authorizes the Department to waive spe-
cific code requirements when doing so will not have a negative 
impact on safety. 
Section 210.8(F) of the NEC requires certain outdoor outlets to 
have ground-fault circuit-interrupter (GFCI) protection. An in-
compatibility between most GFCI products on the market and 
common air-conditioning and heating equipment has resulted in 
that equipment failing by persistently tripping circuit breakers. 
Recent rulemaking by the Department has delayed the imple-
mentation of Section 210.8(F) until January 1, 2023, in order 
to allow equipment manufacturers to correct this incompatibility. 
See 16 TAC §73.100(b). However, because this incompatibility 
will not be resolved by January 1, 2023, the adopted rule will ex-
clude Section 210.8(F) from the Department's implementation of 
the 2020 NEC altogether. 
The summer heat and winter cold pose a serious threat to Texas 
residents whose air conditioning or heating systems have failed 
or are malfunctioning. Adopting the proposed rule would help 
keep Texas residents safe by ensuring installed air conditioning 
and heating systems are not subject to failure due to equipment 
incompatibility. Additionally, the Department's technical experts 
have confirmed that adopting the proposed rule would not have 
a negative impact on safety. 
SECTION-BY-SECTION SUMMARY 

The adopted rule amends §73.100(b) to state that compliance 
with Section 210.8(F) of the 2020 NEC is not required. 
PUBLIC COMMENTS 

The Department drafted and distributed the proposed rules to 
persons internal and external to the agency. The proposed rules 
were published in the June 17, 2022, issue of the Texas Register 

47 TexReg 7680 November 18, 2022 Texas Register 

www.powertochoose.org


(47 TexReg 3522). The public comment period closed on July 
18, 2022. The Department received comments from four inter-
ested parties on the proposed rules. The public comments are 
summarized below. 
Comment: Two commenters expressed their support for the pro-
posed rule as published. 
Department Response: The Department appreciates these 
comments. 
Comment: One commenter stated that the Department was 
"moving in the right direction" by adopting the proposed rules. 
The commenter stated that requiring GFCI protection for air 
conditioning equipment is a bad requirement that is not practical 
and that imposes extreme costs. 
Department Response: The Department appreciates the com-
ment. 
Comment: One commenter stated simply, "Keep the rule in 
place." 
Department Response: The Department was unable to deter-
mine whether the commenter was in favor of or against adopting 
the proposed rule. The Department appreciates the comment. 
ADVISORY BOARD RECOMMENDATIONS AND COMMIS-
SION ACTION 

The Electrical Safety and Licensing Advisory Board met on Au-
gust 25, 2022, to discuss the proposed rules and the public com-
ments received. The Advisory Board recommended that the 
Commission adopt the proposed rules as published in the Texas 
Register. At its meeting on October 18, 2022, the Commission 
adopted the proposed rules as recommended by the Advisory 
Board. 
STATUTORY AUTHORITY 

The adopted rule is adopted under Texas Occupations Code, 
Chapters 51 and 1305, which authorize the Texas Commission 
of Licensing and Regulation, the Department's governing body, 
to adopt rules as necessary to implement these chapters and any 
other law establishing a program regulated by the Department. 
The statutory provisions affected by the adopted rule are those 
set forth in Texas Occupations Code, Chapters 51 and 1305. No 
other statutes, articles, or codes are affected by the adopted rule. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204397 
Brad Bowman 
General Counsel 
Texas Department of Licensing and Regulation 
Effective date: December 31, 2022 
Proposal publication date: June 17, 2022 
For further information, please call: (512) 475-4879 

♦ ♦ ♦ 

CHAPTER 75. AIR CONDITIONING AND 
REFRIGERATION 

16 TAC §75.100 

The Texas Commission of Licensing and Regulation (Commis-
sion) adopts amendments to an existing rule at 16 Texas Ad-
ministrative Code (TAC), Chapter 75, §75.100, regarding the 
Air Conditioning and Refrigeration Contractors program, without 
changes to the proposed text as published in the July 8, 2022, 
issue of the Texas Register (47 TexReg 3864). The rule will not 
be republished. 
EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The rules under 16 TAC Chapter 75 implement Texas Occupa-
tions Code, Chapter 1302, Air Conditioning and Refrigeration 
Contractors. 
Pursuant to 16 TAC, Chapter 75, §75.100(a)(4), electrical work 
performed by air conditioning and refrigeration contractors must 
be performed in accordance with the 2020 National Electrical 
Code (NEC). Section 90.4 of the 2020 NEC authorizes the De-
partment to waive specific code requirements when doing so will 
not have a negative impact on safety. 
Section 210.8(F) of the NEC requires certain outdoor outlets to 
have ground-fault circuit-interrupter (GFCI) protection. An in-
compatibility between most GFCI products on the market and 
common air-conditioning and heating equipment has resulted in 
that equipment failing by persistently tripping circuit breakers. 
Recent rulemaking by the Department has delayed the imple-
mentation of Section 210.8(F) until January 1, 2023, in order 
to allow equipment manufacturers to correct this incompatibility. 
See 16 TAC §75.100(a)(5). However, because this incompatibil-
ity will not be resolved by January 1, 2023, the proposed rule will 
exclude Section 210.8(F) from the Department's implementation 
of the 2020 NEC altogether. 
The summer heat and winter cold pose a serious threat to Texas 
residents whose air conditioning or systems have failed or are 
malfunctioning. Adopting the proposed rule would help keep 
Texas residents safe by ensuring installed air conditioning and 
heating systems are not subject to failure due to equipment in-
compatibility. Additionally, the Department's technical experts 
have confirmed that adopting the proposed rule would not have 
a negative impact on safety. 
SECTION-BY-SECTION SUMMARY 

The adopted rule amends §75.100(a)(5) to state that compliance 
with Section 210.8(F) of the 2020 NEC is not required. 
PUBLIC COMMENTS 

The Department drafted and distributed the proposed rules to 
persons internal and external to the agency. The proposed rules 
were published in the July 8, 2022, issue of the Texas Register 
(47 TexReg 3864). The public comment period closed on Au-
gust 8, 2022. The Department received comments from twelve 
interested parties on the proposed rules. The public comments 
are summarized below. 
Comment: Ten commenters expressed their support for the pro-
posed rule as published. 
Department Response: The Department appreciates these 
comments. 
Comment: One commenter stated that Texas should have a law 
requiring all residences and businesses to have working air con-
ditioning. 
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♦ ♦ ♦ 

Department Response: The Department appreciates the com-
ment, but is not empowered to make such a change. Only the 
Texas Legislature could impose such a requirement. 
Comment: One commenter stated that GFCI protection makes 
installation of air conditioning equipment more costly, and should 
not be required if the equipment is installed correctly. 
Department Response: The Department appreciates the com-
ment. 
ADVISORY BOARD RECOMMENDATIONS AND COMMIS-
SION ACTION 

The Air Conditioning and Refrigeration Contractors Advisory 
Board met on August 24, 2022, to discuss the proposed rules 
and the public comments received. The Advisory Board rec-
ommended that the Commission adopt the proposed rules as 
published in the Texas Register. At its meeting on October 
18, 2022, the Commission adopted the proposed rules as 
recommended by the Advisory Board. 
STATUTORY AUTHORITY 

The adopted rule is adopted under Texas Occupations Code, 
Chapters 51 and 1302, which authorize the Texas Commission 
of Licensing and Regulation, the Department's governing body, 
to adopt rules as necessary to implement these chapters and any 
other law establishing a program regulated by the Department. 
The statutory provisions affected by the adopted rule are those 
set forth in Texas Occupations Code, Chapters 51 and 1302. No 
other statutes, articles, or codes are affected by the adopted rule. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204396 
Brad Bowman 
General Counsel 
Texas Department of Licensing and Regulation 
Effective date: December 31, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 475-4879 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 3. TEXAS BOARD OF 
CHIROPRACTIC EXAMINERS 

CHAPTER 72. BOARD FEES, LICENSE 
APPLICATIONS, AND RENEWALS 
22 TAC §72.3 

The Texas Board of Chiropractic Examiners (Board) adopts 
amended 22 TAC §72.3 (Qualifications) without changes as 
published in the September 9, 2022, issue of the Texas Register 
(47 TexReg 5391). The organization of the accrediting entities 
for chiropractic schools recognized by the Board for licensing 
purposes has changed; the amendment updates that change. 
The rule will not be republished. 

The Board received no comments about the proposed amend-
ment. 
The amended rule is adopted under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of chi-
ropractic, and Texas Occupations Code §§201.302 and 201.303, 
which authorizes the Board to recognize national chiropractic ac-
creditation organizations. 
No other statutes or rules are affected by this amended rule. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204384 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Effective date: November 24, 2022 
Proposal publication date: September 9, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 
22 TAC §72.5 

The Texas Board of Chiropractic Examiners (Board) adopts 
amended 22 TAC §72.5 (Approved Schools and Colleges) 
without changes as published in the September 9, 2022, issue 
of the Texas Register (47 TexReg 5392). The rule will not 
be republished. The organization of the accrediting entities 
for chiropractic schools recognized by the Board for licensing 
purposes has changed; the amendment updates that change. 
The Board received no comments about the proposed amend-
ment. 
The amended rule is adopted under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of chi-
ropractic, and Texas Occupations Code §§201.302 and 201.303, 
which authorizes the Board to recognize national chiropractic ac-
creditation organizations. 
No other statutes or rules are affected by this amended rule. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204385 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Effective date: November 24, 2022 
Proposal publication date: September 9, 2022 
For further information, please call: (512) 305-6700 
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CHAPTER 75. BUSINESS PRACTICES 
22 TAC §75.10 

The Texas Board of Chiropractic Examiners (Board) adopts new 
22 TAC §75.10 (Chiropractic Health Requirements) with change 
as published in the September 9, 2022, issue of the Texas Reg-
ister (47 TexReg 5393). The rule will be republished. This rule 
reiterates the current statutory requirements for chiropractors 
providing telehealth services found in Texas Occupations Code 
Chapter 111 (Telemedicine, Teledentistry, and Telehealth). The 
new rule also adds a requirement that licensed chiropractors pro-
vide their patients with access to copies of their Board-issued li-
cense and the Board-required mandatory notice to the public. A 
chiropractor is already required to provide access to those two 
documents (found in 22 TAC §75.6 and §75.7) to patients during 
live face-to-face visits; the proposed rule merely extends that re-
quirement to telehealth visits. 
The Board received no comments about the rule. 
The new rule is adopted under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of 
chiropractic, and Texas Occupations Code §111.007, which 
authorizes the Board to adopt rules pertaining to the standard 
of care for telehealth services. 
No other statutes or rules are affected by this new rule. 
§75.10. Chiropractic Telehealth Requirements 

(a) A licensee may provide chiropractic telehealth services to 
patients in compliance with this rule. 

(b) Before providing chiropractic telehealth services, a li-
censee shall obtain a patient's written informed consent. 

(c) A licensee shall use the same standard of care when pro-
viding chiropractic telehealth services to a patient as the licensee would 
in an in-person setting. 

(d) When providing chiropractic telehealth services, a licensee 
shall ensure the confidentiality of a patient's clinical information as re-
quired by law. 

(e) A licensee shall provide access to a copy of the licensee's 
license and the Board's mandatory notice to the public form (as found in 
§75.6(b) of this chapter (relating to Mandatory Notice to Public)) each 
time the licensee provides chiropractic telehealth services to a patient. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204386 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Effective date: November 24, 2022 
Proposal publication date: September 9, 2022 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 

PART 5. STATE BOARD OF DENTAL 
EXAMINERS 

CHAPTER 101. DENTAL LICENSURE 
22 TAC §101.2 

The State Board of Dental Examiners (Board) adopts this 
amendment to 22 TAC §101.2, concerning licensure by ex-
amination for dentists. The amendment updates the language 
to clarify that clinical examinations must use live patients or 
hands-on simulations. The amendment reflects the merger 
of the regional examining board CDCA-WREB-CITA, and the 
name change of the regional examining board SRTA. The 
amendment also changes the time period the Board will accept 
examination results. This rule is adopted with no changes to the 
proposed text published in the September 30, 2022 issue of the 
Texas Register (47 TexReg 6377), and will not be republished. 
The Texas Dental Association (TDA) provided a written com-
ment in support of adoption of the rule as proposed. TDA states 
the rule is consistent with TDA policy supporting clinical den-
tal licensure examination formats that are manikin-based, com-
puter-based, or live-patient based. All examination formats must 
be psychometrically valid and reliable measurements of a den-
tist licensure applicant's clinical skills in general dentistry. No 
changes to the proposed rule were made as a result of the com-
ment. 
This rule is adopted under Texas Occupations Code 
§254.001(a), which gives the Board authority to adopt rules 
necessary to perform its duties and ensure compliance with 
state laws relating to the practice of dentistry to protect the 
public health and safety. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204408 
Lauren Studdard 
General Counsel 
State Board of Dental Examiners 
Effective date: November 24, 2022 
Proposal publication date: September 30, 2022 
For further information, please call: (512) 305-8910 

♦ ♦ ♦ 
22 TAC §101.3 

The State Board of Dental Examiners (Board) adopts this 
amendment to 22 TAC §101.3, concerning dental licensure by 
credentials. The amendment updates the language to clarify 
that clinical examinations must use live patients or hands-on 
simulations. This rule is adopted with no changes to the pro-
posed text published in the September 30, 2022 issue of the 
Texas Register (47 TexReg 6379), and will not be republished. 
The Texas Dental Association (TDA) provided a written com-
ment in support of adoption of the rule as proposed. TDA states 
the rule is consistent with TDA policy supporting clinical den-
tal licensure examination formats that are manikin-based, com-
puter-based, or live-patient based. All examination formats must 
be psychometrically valid and reliable measurements of a den-
tist licensure applicant's clinical skills in general dentistry. No 
changes to the proposed rule were made as a result of the com-
ment. 
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This rule is adopted under Texas Occupations Code 
§254.001(a), which gives the Board authority to adopt rules 
necessary to perform its duties and ensure compliance with 
state laws relating to the practice of dentistry to protect the 
public health and safety. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204409 
Lauren Studdard 
General Counsel 
State Board of Dental Examiners 
Effective date: November 24, 2022 
Proposal publication date: September 30, 2022 
For further information, please call: (512) 305-8910 

♦ ♦ ♦ 

CHAPTER 103. DENTAL HYGIENE 
LICENSURE 
22 TAC §103.2 

The State Board of Dental Examiners (Board) adopts this 
amendment to 22 TAC §103.2, concerning licensure by ex-
amination for dental hygienists. The amendment updates the 
language to clarify that clinical examinations must use live 
patients or hands-on simulations. The amendment reflects the 
merger of the regional examining board CDCA-WREB-CITA, 
and the name change of the regional examining board SRTA. 
The amendment also changes the time period the Board will 
accept examination results. This rule is adopted with changes 
to the proposed text published in the September 30, 2022 issue 
of the Texas Register (47 TexReg 6380), and will be repub-
lished. The change to the published text is to update Southern 
Regional Testing Agency to States Resources for Testing and 
Assessments due to its name change. 
No comments were received regarding adoption of this rule. 
This rule is adopted under Texas Occupations Code 
§254.001(a), which gives the Board authority to adopt rules 
necessary to perform its duties and ensure compliance with 
state laws relating to the practice of dentistry to protect the 
public health and safety. 
§103.2. Licensure by Examination. 

(a) In addition to the general qualifications for licensure con-
tained in §103.1 of this chapter (relating to General Qualifications for 
Licensure), an applicant for dental hygienist licensure by examination 
must present proof that the applicant has taken and passed the appro-
priate live patient or hands-on simulation clinical examination admin-
istered by a regional examining board designated by the Board. 

(b) Designated regional examining boards. 

(1) The following regional examining boards have been 
designated as acceptable by the Board as of the effective dates shown: 

(A) The Commission on Dental Competency Assess-
ments-The Western Regional Examining Board-The Council of Inter-
state Testing Agencies (CDCA-WREB-CITA), August 1, 2022; 

(B) Central Regional Dental Testing Service (CRDTS), 
January 1, 2002; and 

(C) States Resources for Testing and Assessments 
(SRTA), January 1, 2005. 

(2) Examination results will be accepted for seven years 
from the date of the examination. 

(c) Remediation. 

(1) If an applicant for Texas dental hygienist licensure fails 
three dental hygiene live patient or hands-on simulation clinical exam-
ination attempts, the applicant must complete 40 hours of clinical re-
mediation through a CODA-accredited dental hygiene program before 
approval will be issued to take another live patient or hands-on simu-
lation clinical examination. 

(2) If an applicant fails four or more dental hygiene live pa-
tient or hands-on simulation clinical examination attempts, the appli-
cant must complete 150 hours of clinical remediation through a CODA-
accredited dental hygiene program before approval will be issued to 
take another live patient or hands-on simulation clinical examination. 

(3) All programs of clinical remediation require prior ap-
proval by the Board. Applicants will be responsible for locating, iden-
tifying and obtaining approval from the Board prior to registration for 
any program. 

(4) Re-examination must be accomplished within 18 
months following the date the Board approves a remediation program 
for the applicant. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204410 
Lauren Studdard 
General Counsel 
Effective date: November 24, 2022 
Proposal publication date: September 30, 2022 
For further information, please call: (512) 305-8910 

♦ ♦ ♦ 
22 TAC §103.3 

The State Board of Dental Examiners (Board) adopts this 
amendment to 22 TAC §103.3, concerning dental hygiene 
licensure by credentials. The amendment updates the language 
to clarify that clinical examinations must use live patients or 
hands-on simulations. This rule is adopted with no changes 
to the proposed text published in the September 30, 2022 
issue of the Texas Register (47 TexReg 6381), and will not be 
republished. 
No comments were received regarding adoption of this rule. 
This rule is adopted under Texas Occupations Code 
§254.001(a), which gives the Board authority to adopt rules 
necessary to perform its duties and ensure compliance with 
state laws relating to the practice of dentistry to protect the 
public health and safety. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204411 
Lauren Studdard 
General Counsel 
State Board of Dental Examiners 
Effective date: November 24, 2022 
Proposal publication date: September 30, 2022 
For further information, please call: (512) 305-8910 

♦ ♦ ♦ 

PART 17. TEXAS STATE BOARD OF 
PLUMBING EXAMINERS 

CHAPTER 361. ADMINISTRATION 
SUBCHAPTER A. GENERAL PROVISIONS 
22 TAC §361.1, §361.13 

The Texas State Board of Plumbing Examiners (Board) adopts 
the amendments to 22 Texas Administrative Code §361.1, re-
lating to Definitions, and §361.13, relating to Board Committees 
and Enforcement Committee. The amendments to §361.1 and 
§361.13 are adopted without changes to the proposed text pub-
lished in the July 8, 2022, issue of the Texas Register (47 TexReg 
3870). These rules will not be republished. 
REASONED JUSTIFICATION OF ADOPTED AMENDMENTS 

The Texas Occupations Code, Chapter 1301 (Plumbing License 
Law or PLL) was amended by House Bill 636 (HB 636), 87th 
Texas Legislature, Regular Session, 2021. The adopted rules 
implement statutory changes made by HB 636. 
The amendment to §361.1(16) amends the definition of Contin-
uing Professional Education by removing a reference to "Board" 
approval and eliminating unnecessary language. HB 636 trans-
ferred the responsibility of continuing education approval from 
the Board to the Executive Director. 
The amendment to §361.1(21)(E)(iv) amends the definition of 
Field Representative by eliminating the responsibly of a Field 
Representative to issue citations. HB 636 eliminated the author-
ity of Field Representatives to issue citations. 
The amendment to §361.1(47)(E) amends the definition of a Re-
sponsible Master Plumber (RMP) by eliminating the requirement 
for a RMP to complete and submit a certificate of training as man-
dated by HB 636. 
The amendment to §361.1(52) amends the definition of the 
Tradesman Plumber-Limited Licensee to include the successful 
completion of a career and technology program as a qualifying 
component for licensure as implemented by HB 636. 
The amendment to §361.13 eliminates reference to the Enforce-
ment Committee and the requirement that committee members 
be a member of the Board. HB 636 eliminated the Enforce-
ment Committee and the requirement that committee members 
be board members. 
COMMENTS 

No comments were received regarding the proposed rules. 
STATUTORY AUTHORITY 

The amendments are adopted under the authority of 
§1301.251(2) of the Occupations Code, which requires the 
Board to adopt and enforce rules necessary to administer and 
enforce the Plumbing License Law. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204360 
Lynn Latombe 
General Counsel 
Texas State Board of Plumbing Examiners 
Effective date: November 23, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 936-5216 

♦ ♦ ♦ 

CHAPTER 365. LICENSING AND 
REGISTRATION 
22 TAC §§365.1, 365.5, 365.7, 365.8, 365.14, 365.15, 365.19 
- 365.25 

The Texas State Board of Plumbing Examiners (Board) adopts 
the amendments to 22 Texas Administrative Code §365.1, 
relating to License, Endorsement and Registration Categories; 
Scope of Work Permitted, §365.5, relating to Renewal of 
License, Registration or Endorsement, §365.7, relating to 
Duplicate Pocket Card, §365.8, relating to Change of Name, 
Address, or Employment, §365.14, relating to Course Year 
for Continuing Professional Education and Training Programs, 
§365.15, relating to Curriculum Minimum Standards, §365.19, 
relating to Course Providers of Continuing Professional Edu-
cation Programs, §365.20, relating to Course Instructors for 
Continuing Professional Education Programs, §365.21, relating 
to Continuing Professional Education Programs for the Med-
ical Gas Piping Installation Endorsement, §365.22, relating to 
Licensing Procedures for Military Spouses, §365.23, relating to 
Transfer of License, §365.24, relating to Continuing Education 
and Training Exemptions, and a new rule at §365.25, relating to 
Temporary License. 
The amendments to §§365.1, 365.5, 365.7, 365.8, 365.14, 
365.15 and 365.19 - 365.24 are adopted without changes to the 
proposed text published in the July 8, 2022, issue of the Texas 
Register (47 TexReg 3870.) These rules will not be republished. 
The new rule at 22 Texas Administrative Code §365.25, relating 
to Temporary License is adopted with changes to the proposed 
text as published in the July 8, 2022, issue of the Texas Register 
(47 TexReg 3870) and will therefore be republished. 
REASONED JUSTIFICATION OF ADOPTED AMENDMENTS 

The Texas Occupations Code, Chapter 1301 (Plumbing License 
Law or PLL) was amended by House Bill 636 (HB 636), 87th 
Texas Legislature, Regular Session, 2021. The adopted rules 
implement statutory changes made by HB 636. 
The amendment to §365.1 eliminates unnecessary language 
and references to simplify the rule and make it easier to read. 
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The amendment to §365.5 rewords and restructures the require-
ments for renewal in an effort to simplify it and make it easier to 
read. 
The amendment to §365.7 eliminates an unnecessary reference. 
The amendment to §365.8 consolidates subsection (d) into (a) to 
show a licensee or registrant must inform the Board of a change 
of physical address and legal name change. It also makes a 
new requirement that the Board be notified of a change in email 
address. 
The amendment to §365.14 changes the rule heading to "Con-
tinuing Professional Education and Training Requirements." It 
further adds "as applicable" to subsection (c) to clarify that con-
tinuing education and training can be taken in person, via corre-
spondence, or virtually. 
The amendment to §365.15 eliminates references to a "pub-
lisher" of course material. The Board earlier repealed regulation 
of publishers. Further language is eliminated to streamline the 
rule and clarify the Executive Director will approve both continu-
ing professional education and training courses. Lastly, a clarifi-
cation in (c) shows that course material is approved for two years 
from their stated effective date, or the date they are approved, 
whichever is later. 
The amendment to §365.19 eliminates reference to Board ap-
proval. Under HB 636, the Executive Director facilitates the 
administrative approval of courses and instructors. Overly pro-
scriptive rules regarding class format, delivery, and class size 
are eliminated as was recommended by the Sunset Commis-
sion. Courses and training segments are required to be at least 
one hour in length. Providers may incorporate materials or pre-
sentations by manufacturing vendors but only educational and 
informative portions will be given credit. If a course is cancelled, 
the Provider shall offer to refund or reschedule the course. The 
provider will furnish a certificate of completion to the student 
within three business days of successful course completion. 
The amendment to §365.20 sets the minimum qualifications 
for instructors of continuing education courses and training 
programs, eliminates overly proscriptive language as recom-
mended by the Sunset Commission and facilitates the standards 
under which the Executive Director will approve instructors as 
mandated by HB 636. An instructor must be a journeyman, 
master, or plumbing inspector in good standing. An instructor 
teaching an endorsement course, must hold that endorsement. 
Instructors must teach approved material and report course 
completion with 48 hours after the course ends. 
The amendment to §365.21 adds to the current rule that provides 
that continuing education for a medial gas piping endorsement 
must have two hours of CPE. The rule proposal amends the rule 
to include that the successful completion of a national certifica-
tion in medical gas may also satisfy the continuing education re-
quirement for that endorsement. Further changes eliminate the 
requirement for a bound, physical copy of NFPA 99, as the NFPA 
is available and used digitally. Further language is eliminated to 
remove unnecessary language and references. 
The amendment to §365.22 adopts rules providing for licens-
ing military service members, military veterans, and military 
spouses. 
The amendment to §365.23 reflects the statutory authority to al-
low for the transfer of a license held for 35 consecutive years. 
§365.23(a) is inconsistent with statute and is eliminated. The 

remaining changes simply eliminate unnecessary language and 
reference to improve readability. 
The amendment to §365.24 allows instructors who teach the al-
ternative option for becoming a Tradesman-Limited Plumber at 
a high school or institute of higher education the ability to renew 
their license by completing six hours of continuing education at 
least every three years, if they provide at least 18 hours of in-
struction annually. This provision facilitates the requirement in 
HB 636 which amended 1301.407(g). 
The new rule at §365.25 creates a rule to support the temporary, 
non-renewable, 30-day licenses provided in HB 636. This rule 
shows that this license may be granted in conditions of disaster 
as declared by the Governor or an event determined by the Ex-
ecutive Director. 
COMMENTS 

No comments were received regarding the proposed rules. 
STATUTORY AUTHORITY 

The amendments are adopted under the authority of 
§1301.251(2) of the Occupations Code, which requires the 
Board to adopt and enforce rules necessary to administer and 
enforce the Plumbing License Law. 
§365.25. Temporary License. 

(a) The agency may issue temporary licenses to qualified, out-
of-state plumbing professionals to work in Texas if the Governor of 
Texas issues a disaster proclamation, or in an event determined by the 
Executive Director; 

(b) Temporary license holders may only engage in the activi-
ties authorized by the license type during the disaster recovery period 
and only in the designated disaster area; and 

(c) An emergency license expires 30 days after issuance. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204361 
Lynn Latombe 
General Counsel 
Texas State Board of Plumbing Examiners 
Effective date: November 23, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 936-5216 

♦ ♦ ♦ 

PART 34. TEXAS STATE BOARD OF 
SOCIAL WORKER EXAMINERS 

CHAPTER 781. SOCIAL WORKER 
LICENSURE 
SUBCHAPTER B. RULES OF PRACTICE 
22 TAC §781.304 

The Texas Behavioral Health Executive Council adopts amend-
ments to §781.304, relating to Relationships with Clients. Sec-
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tion 781.304 is adopted without changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4614) and will not be republished. 
Reasoned Justification. 
The adopted amendment removes duplicative language that is 
currently stated in §781.310, pertaining to billing and financial 
relationships. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose the adoption of this rule to 
the Executive Council. The rule is specifically authorized by 
§505.2015 of the Tex. Occ. Code which states the Board shall 
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications nec-
essary to obtain a license; the scope of practice, standards of 
care, and ethical practice for a profession; continuing education 
requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In 
this instance, the underlying board has proposed the rule to the 
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 505 and 507 of the Texas Occupations Code 
and may adopt this rule. 
Lastly, the Executive Council adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204368 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

SUBCHAPTER C. APPLICATION AND 
LICENSING 
22 TAC §781.401 

The Texas Behavioral Health Executive Council adopts amend-
ments to §781.401, relating to Qualifications for Licensure. Sec-
tion 781.401 is adopted without changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4616) and will not be republished. 
Reasoned Justification. 
The adopted amendment removes the requirements that super-
vised experience must be obtained within five years immediately 
preceding the date of application for specialty recognition. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
A commenter opined that the 3000 hours, and 100 supervision 
hours, over 24-48 months does not meet requirements consis-
tent in other states. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
A commenter voiced support for the deletion of the five year re-
quirement, but then voiced concern that the opportunity created 
by this change is defeated by the requirement that the 100 super-
vision hours must be with a Council approved supervisor. The 
commenter opined that this will not help applicants that previ-
ously completed their 100 supervision hours with a Board ap-
proved supervisor, since the Council was not formed until 2019, 
and asked that the Council approved supervisor part of this rule 
be deleted. 
Agency Response. 
The commenter's concerns regarding the 24-48 month require-
ment in this rule were not part of the proposed rule amendments. 
This proposed change removed the requirement that supervised 
experience must be obtained within five years immediately pre-
ceding the date of application for specialty recognition. There-
fore, the Executive Counsel declines to make any requested 
changes to the 24-48 month requirement in this rule adoption 
because it would be beyond the scope of this rule proposal. Ad-
ditionally, the Executive Council declines to delete the require-
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ment that 100 supervision hours must be completed by a Council 
approved supervisor, because the Executive Council will accept 
previous supervised experience hours completed under a former 
Board approved supervisor. When H.B. 1501, 86th Leg., R.S. 
(2019), created the Executive Council it consolidated the author-
ity to issue licenses, rules, and regulate the professions for the 
underlying Boards to the Executive Council. Therefore, when a 
license is issued or status change granted, such as supervisor 
status, it is now done so by the Executive Council with input from 
the member Boards, see 22 Texas Administrative Code §882.20. 
The supervisor status for social workers has not changed, only 
the government entity issuing the supervisor stats has, so if the 
required 100 supervision hours were completed under a previ-
ous Board approved supervisor they will still qualify, just as if they 
are currently completed under a Council approved supervisor. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose the adoption of this rule to 
the Executive Council. The rule is specifically authorized by 
§505.2015 of the Tex. Occ. Code which states the Board shall 
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications nec-
essary to obtain a license; the scope of practice, standards of 
care, and ethical practice for a profession; continuing education 
requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In 
this instance, the underlying board has proposed the rule to the 
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 505 and 507 of the Texas Occupations Code 
and may adopt this rule. 
Lastly, the Executive Council adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204369 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

SUBCHAPTER C. APPLICATION AND 
LICENSING 
22 TAC §781.405 

The Texas Behavioral Health Executive Council adopts amend-
ments to §781.405, relating to Application for Licensure. Sec-
tion 781.405 is adopted without changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4618) and will not be republished. 
Reasoned Justification. 
The adopted amendment is made to correct a typographical er-
ror. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose the adoption of this rule to 
the Executive Council. The rule is specifically authorized by 
§505.2015 of the Tex. Occ. Code which states the Board shall 
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
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♦ ♦ ♦ 

♦ ♦ ♦ 

ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications nec-
essary to obtain a license; the scope of practice, standards of 
care, and ethical practice for a profession; continuing education 
requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In 
this instance, the underlying board has proposed the rule to the 
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 505 and 507 of the Texas Occupations Code 
and may adopt this rule. 
Lastly, the Executive Council adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov’t Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204370 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

22 TAC §781.406 

The Texas Behavioral Health Executive Council adopts amend-
ments to §781.406, relating to Required Documentation of 
Qualifications for Licensure. Section 781.406 is adopted without 
changes to the proposed text as published in the August 5, 
2022, issue of the Texas Register (47 TexReg 4619) and will 
not be republished. 
Reasoned Justification. 
The adopted amendment removes the requirements that super-
vised experience must be obtained within five years immediately 
preceding the date of application. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
A commenter voiced support for this rule change, the commenter 
believes this change will be beneficial for many applicants and 
will now take into account the numerous factors that could have 
previously prevented qualified applicants from completing their 

supervised experience and submitting an application within five 
years. 
Agency Response. 
The Executive Council thanks the commenter for the supportive 
comments. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose the adoption of this rule to 
the Executive Council. The rule is specifically authorized by 
§505.2015 of the Tex. Occ. Code which states the Board shall 
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications nec-
essary to obtain a license; the scope of practice, standards of 
care, and ethical practice for a profession; continuing education 
requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In 
this instance, the underlying board has proposed the rule to the 
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 505 and 507 of the Texas Occupations Code 
and may adopt this rule. 
Lastly, the Executive Council adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204371 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 
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SUBCHAPTER D. SCHEDULE OF 
SANCTIONS 
22 TAC §781.803 

The Texas Behavioral Health Executive Council adopts amend-
ments to §781.803, relating to Severity Levels. Section 781.803 
is adopted without changes to the proposed text as published 
in the August 5, 2022, issue of the Texas Register (47 TexReg 
4620) and will not be republished. 
Reasoned Justification. 
This amended rule is adopted to make the rule clearer. The 
severity levels have been simplified by combining previous lev-
els 2 and 3, extended suspension and moderate suspension re-
spectively, into a suspension for any amount of time. Addition-
ally, the maximum penalty amount for each level has been raised 
to $5,000 to align with Occupations Code Section 507.352. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose the adoption of this rule to 
the Executive Council. The rule is specifically authorized by 
§505.2015 of the Tex. Occ. Code which states the Board shall 
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications nec-
essary to obtain a license; the scope of practice, standards of 
care, and ethical practice for a profession; continuing education 
requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In 

this instance, the underlying board has proposed the rule to the 
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 505 and 507 of the Texas Occupations Code 
and may adopt this rule. 
Lastly, the Executive Council adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov’t Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204373 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
22 TAC §781.805 

The Texas Behavioral Health Executive Council adopts the re-
peal of §781.805, relating to Schedule of Sanctions. The repeal 
of §781.805 is adopted without changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4622) and will not be republished. 
Reasoned Justification. 
The repeal of this rule is necessary because this rule is being 
replaced with a new schedule of sanctions rule, which is adopted 
elsewhere in this same issue of the Texas Register. 

List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The repeal of the rule is adopted under Tex. Occ. Code, Title 
3, Subtitle I, Chapter 507, which provides the Texas Behavioral 
Health Executive Council with the authority to make all rules, not 
inconsistent with the Constitution and Laws of this State, which 
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it. 
Additionally, the Executive Council adopts the repeal of this rule 
pursuant to the authority found in §507.152 of the Tex. Occ. 
Code which vests the Executive Council with the authority to 
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adopt rules necessary to perform its duties and implement Chap-
ter 507 of the Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved the repeal of this rule to the Executive 
Council. The rule is specifically authorized by §505.2015 of the 
Tex. Occ. Code which states the Board shall propose to the 
Executive Council rules regarding the qualifications necessary 
to obtain a license; the scope of practice, standards of care, and 
ethical practice; continuing education requirements for license 
holders; and a schedule of sanctions for violations of this chapter 
or rules adopted under this chapter. 
The Executive Council also adopts the repeal of this rule in com-
pliance with §507.153 of the Tex. Occ. Code. The Executive 
Council may not propose and adopt a rule regarding the qual-
ifications necessary to obtain a license; the scope of practice, 
standards of care, and ethical practice for a profession; contin-
uing education requirements; or a schedule of sanctions unless 
the rule has been proposed by the applicable board for the pro-
fession. In this instance, the underlying board has proposed the 
repeal of this rule to the Executive Council. Therefore, the Ex-
ecutive Council has complied with Chapters 505 and 507 of the 
Texas Occupations Code and may adopt the repeal of this rule. 
Lastly, the Executive Council adopts the repeal of this rule under 
the authority found in §2001.004 of the Tex. Gov’t Code which 
requires state agencies to adopt rules of practice stating the na-
ture and requirements of all available formal and informal proce-
dures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204374 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

SUBCHAPTER D. SCHEDULE OF 
SANCTIONS 
22 TAC §781.805 

The Texas Behavioral Health Executive Council adopts new 
§781.805, relating to Schedule of Sanctions. Section 781.805 
is adopted without changes to the proposed text as published 
in the August 5, 2022, issue of the Texas Register (47 TexReg 
4623) and will not be republished. 
Reasoned Justification. 
This new rule has been adopted to make the schedule of sanc-
tion easier to use. Amendments to §781.404 were previously 
adopted and amendments to §781.803 are being adopted in this 
issue of the Texas Register, so corresponding amendments to 
this rule have been made to align with those adopted changes. 

There are no additional substantive changes to the schedule be-
ing adopted. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose the adoption of this rule to 
the Executive Council. The rule is specifically authorized by 
§505.2015 of the Tex. Occ. Code which states the Board shall 
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications nec-
essary to obtain a license; the scope of practice, standards of 
care, and ethical practice for a profession; continuing education 
requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In 
this instance, the underlying board has proposed the rule to the 
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 505 and 507 of the Texas Occupations Code 
and may adopt this rule. 
Lastly, the Executive Council adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov’t Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
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TRD-202204376 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

PART 35. TEXAS STATE BOARD OF 
EXAMINERS OF MARRIAGE AND 
FAMILY THERAPISTS 

CHAPTER 801. LICENSURE AND 
REGULATION OF MARRIAGE AND 
FAMILY THERAPISTS 
SUBCHAPTER A. GENERAL PROVISIONS 
22 TAC §801.2 

The Texas Behavioral Health Executive Council adopts 
amended §801.2, relating to Definitions. Section 801.2 is 
adopted without changes to the proposed text as published in 
the August 5, 2022, issue of the Texas Register (47 TexReg 
4624) and will not be republished. 
Reasoned Justification. 
The adopted amendment adds a definition for direct clinical ser-
vices to couples or family for the purpose of providing greater 
clarity in the rules. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
A commenter opposed this rule change because the commenter 
believed this rule change could result in applicants becoming 
licensed as an LMFT without working clinically with any, or few, 
intact families or couples. The commenter requested the rule be 
amended to place a limit or cap on the number of these hours 
that could be counted towards licensure. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
A commenter voiced support for this rule, the commenter be-
lieved that residential groups and treatment groups should be 
included as part of the definition of direct clinical services to cou-
ples or family. The commenter believed that youths in detention 
who are in group counseling are treated as members of a sys-
tem, which is much different than group counseling for members 
in the community. Therefore, the commenter supports the inclu-
sion of these groups into the proposed definition for direct clinical 
services to couples or family. 
Agency Response. 
The Executive Council declines to make changes to the rule 
as requested. The services provided under this definition will 
always be systemic and the Texas State Board of Examiners 
of Marriage and Family Therapists did not want to limit these 

systemic hours as the commenter requested. Further, the Board 
felt placing numerical caps or limits on the types of systemic 
hours would create a more complicated licensing requirement 
than would be necessary to ensure public protection and that 
competent providers are licensed. The Executive Council 
agreed with the Board's recommendation not to amend this rule 
as requested by the commenter. The Executive Council thanks 
the commenter for the supportive comments. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §502.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Marriage and Family Therapists 
previously voted and, by a majority, approved to propose the 
adoption this rule to the Executive Council. The rule is specif-
ically authorized by §502.1515 of the Tex. Occ. Code which 
states the Board shall propose to the Executive Council rules 
regarding the qualifications necessary to obtain a license; the 
scope of practice, standards of care, and ethical practice; contin-
uing education requirements for license holders; and a schedule 
of sanctions for violations of this chapter or rules adopted under 
this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 502 and 507 of the Texas Occupations Code and 
may adopt this rule. 
Lastly, the Executive Council also adopts this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204378 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Marriage and Family Therapists 
Effective date: November 3, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 
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♦ ♦ ♦ 

SUBCHAPTER B. RULES OF PRACTICE 
22 TAC §801.43 

The Texas Behavioral Health Executive Council adopts amend-
ments to §801.43, relating to Professional Representation. Sec-
tion 801.43 is adopted without changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4626) and will not be republished. 
Reasoned Justification. 
The adopted amendment clarifies how supervisees must repre-
sent themselves to clients and the public. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §502.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Marriage and Family Therapists 
previously voted and, by a majority, approved to propose the 
adoption this rule to the Executive Council. The rule is specif-
ically authorized by §502.1515 of the Tex. Occ. Code which 
states the Board shall propose to the Executive Council rules 
regarding the qualifications necessary to obtain a license; the 
scope of practice, standards of care, and ethical practice; contin-
uing education requirements for license holders; and a schedule 
of sanctions for violations of this chapter or rules adopted under 
this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 

with Chapters 502 and 507 of the Texas Occupations Code and 
may adopt this rule. 
Lastly, the Executive Council also adopts this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204379 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Marriage and Family Therapists 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

amended §801.302, relating to Severity Level and Sanction 

♦ ♦ ♦ 

SUBCHAPTER D. 
SANCTIONS 

SCHEDULE OF 

22 TAC §801.302 

The Texas Behavioral Health Executive Council adopts 

Guide. Section 801.302 is adopted with changes to the pro-
posed text as published in the August 5, 2022, issue of the 
Texas Register (47 TexReg 4628) and will be republished. 
These changes further clarify and streamline the rule; refer-
ences to the maximum penalty amounts have been removed 
from paragraphs (1) and (2) and have been consolidated under 
paragraph (5) which specifically covers the assessment of 
administrative penalties. 
Reasoned Justification. 
The adopted rule amendments are adopted, with changes, to 
make the rule clearer and to simplify the guide by combining lev-
els 2 and 3 into a suspension for any amount of time. Addition-
ally, the possible penalty amount for all levels has been clarified, 
to match Section 507.352 of the Occupations Code. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
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Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §502.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Marriage and Family Therapists 
previously voted and, by a majority, approved to propose the 
adoption this rule to the Executive Council. The rule is specif-
ically authorized by §502.1515 of the Tex. Occ. Code which 
states the Board shall propose to the Executive Council rules 
regarding the qualifications necessary to obtain a license; the 
scope of practice, standards of care, and ethical practice; contin-
uing education requirements for license holders; and a schedule 
of sanctions for violations of this chapter or rules adopted under 
this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 502 and 507 of the Texas Occupations Code and 
may adopt this rule. 
Lastly, the Executive Council also adopts this rule under the au-
thority found in §2001.004 of the Tex. Gov’t Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
§801.302. Severity Level and Sanction Guide. 

The following severity levels and sanction guides are based on the rel-
evant factors in council rules, 22 Texas Administrative Code, §884.20 
(relating to Disciplinary Guidelines and General Schedule of Sanc-
tions). 

(1) Level One--Revocation of license. These violations ev-
idence intentional or gross misconduct on the part of the licensee or 
cause or pose a high degree of harm to the public or may require severe 
punishment as a deterrent to the licensee, or other licensees. 

(2) Level Two--Suspension of license. These violations in-
volve less misconduct, harm, or need for deterrence than Level One vi-
olations, but may require suspension of licensure for a period of time. 

(3) Level Three--Probated suspension of license. These vi-
olations do not involve enough harm, misconduct, or need for deter-
rence to warrant suspension of licensure, yet are severe enough to war-
rant monitoring of the licensee to ensure future compliance. Probation-
ary terms may be ordered as appropriate. 

(4) Level Four--Reprimand. These violations involve in-
advertent or relatively minor misconduct or rule violations not directly 
involving the health, safety and welfare of the public. 

(5) An administrative penalty may be assessed for any vi-
olation, in lieu of, or in addition to, other disciplinary actions. A max-
imum amount of $5,000 may be imposed for each violation, each day 
a violation continues or occurs is a separate violation for purposes of 
imposing a penalty. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204380 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Marriage and Family Therapists 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
22 TAC §801.305 

The Texas Behavioral Health Executive Council adopts the re-
peal of §801.305, relating to Schedule of Sanctions. The repeal 
of §801.305 is adopted without changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4629) and will not be republished. 
Reasoned Justification. 
The adopted repeal of this rule is necessary because this rule is 
being replaced with a new schedule of sanctions rule, which is 
adopted elsewhere in this same issue of the Texas Register. 

List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The repeal of the rule is adopted under Tex. Occ. Code, Title 
3, Subtitle I, Chapter 507, which provides the Texas Behavioral 
Health Executive Council with the authority to make all rules, not 
inconsistent with the Constitution and Laws of this State, which 
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it. 
Additionally, the Executive Council adopts the repeal of this rule 
pursuant to the authority found in §507.152 of the Tex. Occ. 
Code which vests the Executive Council with the authority to 
adopt rules necessary to perform its duties and implement Chap-
ter 507 of the Tex. Occ. Code. 
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♦ ♦ ♦ 

In accordance with §502.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Marriage and Family Therapists 
previously voted and, by a majority, approved the repeal of this 
rule to the Executive Council. The rule is specifically authorized 
by §502.1515 of the Tex. Occ. Code which states the Board 
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice, 
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for 
violations of this chapter or rules adopted under this chapter. 
The Executive Council also adopts the repeal of this rule in com-
pliance with §507.153 of the Tex. Occ. Code. The Executive 
Council may not propose and adopt a rule regarding the qual-
ifications necessary to obtain a license; the scope of practice, 
standards of care, and ethical practice for a profession; contin-
uing education requirements; or a schedule of sanctions unless 
the rule has been proposed by the applicable board for the pro-
fession. In this instance, the underlying board has proposed the 
repeal of this rule to the Executive Council. Therefore, the Ex-
ecutive Council has complied with Chapters 502 and 507 of the 
Texas Occupations Code and may adopt the repeal of this rule. 
Lastly, the Executive Council also adopts the repeal of this rule 
under the authority found in §2001.004 of the Tex. Gov’t Code 
which requires state agencies to adopt rules of practice stating 
the nature and requirements of all available formal and informal 
procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204381 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Marriage and Family Therapists 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

22 TAC §801.305 

The Texas Behavioral Health Executive Council adopts new 
§801.305, relating to Schedule of Sanctions. Section 801.305 
is adopted without changes to the proposed text as published 
in the August 5, 2022, issue of the Texas Register (47 TexReg 
4630) and will not be republished. 
Reasoned Justification. 
This new rule has been adopted to make the format of the sched-
ule of sanctions easier to use and standardized between the 
other behavioral health boards. There are a few substantive 
changes being adopted to the schedule currently in effect. Rules 
that are currently split between an extended and moderate sus-
pension are proposed to be a Level 2 suspension to align with 
the adopted changes to §801.302, which combines the two sus-
pension levels into one, for example see §§801.44(t) and (v), 
801.47, and 801.57(e). Additionally, a few typographical errors 
are being corrected with this adopted change, the sanction for 

801.47 is now split into subsections (a) and (b) which are a sus-
pension and revocation respectively. And §801.44(s) - (v) have 
been updated to correspond more accurately to the correct rule 
and sanction. Lastly, in the April 22, 2022, edition of the Texas 
Register, §801.143(h) - (l) were adopted to be amended so cor-
responding amendments have been made to match those pre-
viously proposed changes. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 
None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §502.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Marriage and Family Therapists 
previously voted and, by a majority, approved to propose the 
adoption this rule to the Executive Council. The rule is specif-
ically authorized by §502.1515 of the Tex. Occ. Code which 
states the Board shall propose to the Executive Council rules 
regarding the qualifications necessary to obtain a license; the 
scope of practice, standards of care, and ethical practice; contin-
uing education requirements for license holders; and a schedule 
of sanctions for violations of this chapter or rules adopted under 
this chapter. 
The Executive Council also adopts this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 502 and 507 of the Texas Occupations Code and 
may adopt this rule. 
Lastly, the Executive Council also adopts this rule under the au-
thority found in §2001.004 of the Tex. Gov;t Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204382 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Marriage and Family Therapists 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

PART 41. TEXAS BEHAVIORAL 
HEALTH EXECUTIVE COUNCIL 

CHAPTER 885. FEES 
22 TAC §885.1 

The Texas Behavioral Health Executive Council adopts amend-
ments to §885.1, relating to Executive Council Fees. Section 
885.1 is adopted without changes to the proposed text as pub-
lished in the August 5, 2022, issue of the Texas Register (47 
TexReg 4632) and will not be republished. 
Reasoned Justification. 
On October 8, 2019, Governor Greg Abbott sent a letter to all 
Texas State agency heads instructing agencies to reform oc-
cupational-licensing rules in several areas. One such area the 
Governor focused on was the reduction of fees, specifically the 
Governor instructed agencies to develop and implement plans to 
reduce license applications fees to 75% or less of the national av-
erage for equivalent or comparable occupations, whenever pos-
sible. This adopted amendment is intended to do just that, all ap-
plication and renewal licensing fees have either been reduced to 
75% of the national average or, if the fee was already below 75% 
of the national average, then the fee stayed the same. The cur-
rent fee schedule will remain in effect until September 1, 2023, 
on this date these new fee changes are scheduled to take ef-
fect. Application fees are adopted to be reduced for the follow-
ing license types: LCSW by $9.00, LPC and LPC-Associate by 
$56.00, LPA by $189.00, LP by $426.00, and LSSP by $36.00. 
Renewal fees are adopted to be reduced for the following license 
types: LBSW and LMSW by $33.00, LCSW and LMSW-AP by 
$55.00, and LP by $129.00. Additionally, the $4.00 Texas.gov 
fee is adopted to be removed from the temporary license appli-
cation for social workers and the application for criminal history 
evaluation. The implementation of these fee changes is sched-
uled to take effect on September 1, 2023, to provide all inter-
ested parties the opportunity to comment on these changes, and 
based upon future comments and information gathered these fee 
changes may be subject to future amendments. 
List of interested groups or associations against the rule. 
None. 
Summary of comments against the rule. 
None. 
List of interested groups or associations for the rule. 

None. 
Summary of comments for the rule. 
None. 
Agency Response. 
None. 
Statutory Authority. 
The rule is adopted under Tex. Occ. Code, Title 3, Subtitle I, 
Chapter 507, which provides the Texas Behavioral Health Exec-
utive Council with the authority to make all rules, not inconsistent 
with the Constitution and Laws of this State, which are reason-
ably necessary for the proper performance of its duties and reg-
ulations of proceedings before it. 
Additionally, the Executive Council adopts this rule pursuant to 
the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
The Executive Council adopts this rule pursuant to the authority 
found in §507.154 of the Tex. Occ. Code which authorizes the 
Executive Council to set fees necessary to cover the costs of 
administering Chapters 501, 502, 503, 505, and 507 of the Tex. 
Occ. Code. 
The Executive Council also adopts this rule under the author-
ity found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204364 
Darrel D. Spinks 
Executive Director 
Texas Behavioral Health Executive Counsel 
Effective date: November 23, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 139. ABORTION FACILITY 
REPORTING AND LICENSING 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §139.2, concerning Definitions; §139.4, 
concerning Monthly Reporting Requirements for All Abortions 
Performed or Induced; §139.5, concerning Additional Report-
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ing Requirements; §139.32, concerning License Denial, Sus-
pension, Probation, or Revocation; §139.50, concerning Disclo-
sure Requirements; §139.52, concerning Patient Education/In-
formation Services; §139.53, concerning Medical and Clinical 
Services; and §139.55, concerning Clinical Records. 
The amendments to §§139.2, 139.4, 139.5, and 139.53 are 
adopted with changes to the proposed text as published in the 
May 6, 2022, issue of the Texas Register (47 TexReg 2694). 
These rules will be republished. 
The amendments to §§139.32, 139.50, 139.52, and 139.55 are 
adopted without changes to the proposed text as published in 
the May 6, 2022, issue of the Texas Register (47 TexReg 2694). 
These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The amendments are necessary to comply with Senate Bill 
(S.B.) 8, 87th Legislature, 2021, Regular Session, and S.B. 4, 
87th Legislature, 2021, Second Called Session. S.B. 8 requires 
physicians who perform an abortion on or after September 1, 
2021, to maintain certain documentation regarding the rea-
sons for an abortion and prohibits HHSC from enforcing Texas 
Health and Safety Code (HSC) Chapter 171, Subchapter H, 
concerning Detection of Fetal Heartbeat. S.B. 4 amends abor-
tion complication reporting requirements and requirements for 
providing abortion-inducing drugs for abortions performed on or 
after December 2, 2021. The amendments are also necessary 
to remove outdated information and ensure consistency with 
current HHSC terminology. 
COMMENTS 

The 31-day comment period ended June 6, 2022. During this 
period, HHSC received comments regarding the proposed rules 
from three commenters, including Texas Medical Association 
(TMA), Parkland Health, and an individual commenter. A sum-
mary of comments and HHSC's responses follow. 
Comment: TMA commented the public could interpret the 
proposed amendment to §139.2(1), which removes language 
from the abortion definition clarifying only a physician licensed in 
Texas may perform or induce an abortion, to permit individuals 
who are not licensed Texas physicians to perform or induce an 
abortion. TMA suggested amending §139.53 to add language 
clarifying only a physician licensed in Texas may perform or 
induce an abortion. 
Response: HHSC revised §139.53(b) by adding §139.53(b)(8) 
to clarify only a physician may perform a medical abortion. 
HHSC also added the word "surgical" to §139.53(a)(7) to in-
crease clarity and consistency with §139.53(b)(8). 
Comment: TMA suggested amending the abortion-inducing 
drug definition under §139.2(4) to use the same language as 
HSC §171.061(2) because the proposed rule omits part of the 
statutory definition. TMA expressed their concern with omitting 
a portion of the statutory definition and stated doing so may lead 
the public to assume an abortion-inducing drug has a different 
meaning in Chapter 139 than under HSC §171.061(2). 
Response: HHSC revised §139.2(4) to align with HSC 
§171.061(2). 
Comment: Parkland Health stated the medical abortion def-
inition under §139.2(35) differs from the definition in HSC 
§171.061(5) and that the difference may cause confusion 
regarding when using a particular medication constitutes a 
potentially prohibited medical abortion. 

Response: HHSC revised §139.2(35) to align with HSC 
§171.061(5). 
Comment: TMA expressed concern with the proposed amend-
ments to §139.4(c), which replace the list of 16 categories of in-
formation required for monthly abortion reporting with language 
requiring the monthly report to include the information HHSC re-
quires through the agency's secure electronic reporting system 
in accordance with HSC Chapters 171 and 245. TMA stated re-
moving the list of specific information a facility must report may 
cause confusion among providers regarding what information 
they must report because HSC Chapters 171 and 245 contain 
multiple requirements. TMA suggested revising §139.4(c) to in-
clude the list of specific reporting requirements. 
Response: HHSC revised §139.4(c) to include the list of the 16 
categories of information required for monthly abortion reporting 
currently listed under §139.4(c) to increase clarity and added four 
additional categories regarding the required information facilities 
must report monthly and to increase consistency with S.B. 8's 
amendment to HSC §245.011. 
Comment: Parkland Health commented on §139.4(f), stating 
the language proposes a single method of filing required reports 
and urged HHSC to adopt a backup system allowing providers 
to report outside of the primary electronic reporting system so 
providers can comply with the reporting requirements when the 
electronic system is unavailable due to technical issues. Park-
land Health suggested HHSC revise §139.4(f) to include the op-
tion to submit reports by certified mail, as permitted under current 
rule, or by receipted courier. 
Response: HHSC declines to revise §139.4(f) in response to 
this comment because HSC §245.011(g) requires HHSC to es-
tablish and maintain a secure electronic reporting system for the 
submission of reports. HHSC encourages providers to contact 
HHSC when they experience technical issues with the electronic 
reporting system. 
Comment: Parkland Health suggested amending §139.5(2)(C) 
to clarify when a provider must complete the Induced Abortion 
Report or the Medical Emergency Abortion Incident Report and 
to add a definition for emergency abortions. 
Response: A physician who performs or induces an abortion 
must always complete the Induced Abortion Report under 
§139.4. In addition to the Induced Abortion Report, a physician 
who performs or induces an emergency abortion under one 
of the three circumstances identified in 139.5(2) must also 
complete the Medical Emergency Abortion Incident Report. 
Accordingly, HHSC revised §139.5(2)(A) and (B) to clarify 
the three circumstances under which a Medical Emergency 
Abortion Incident Report is required. HHSC declines to revise 
the rule to add a definition for emergency abortion because 
"medical emergency" is already defined in the relevant statutes. 
Comment: TMA stated replacing the list of 11 categories of infor-
mation required for reporting of abortion complications in §139.5 
with a reference to the requirements listed HSC Chapters 171 
and 245, may cause confusion among providers about what in-
formation to report. TMA suggests that HHSC list the specific 
reporting requirements in the rule itself. 
Response: HHSC revised §139.5(3)(E) to list the 11 categories 
of information required for abortion complication reporting un-
der current §139.5(3)(E) to increase clarity and align with HSC 
§171.006. 
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Comment: An individual expressed concern about §139.32(b) 
prohibiting HHSC from enforcing HSC Chapter 171, Subchap-
ter H, and stated the language places Texas residents' health, 
safety, and wellbeing at risk because private civil entities do not 
have the capacity to oversee and ensure a licensed entity's reg-
ulatory compliance. 
Response: HHSC declines to revise the rule in response to this 
comment because §139.32(b) aligns with HSC §171.005 and 
§171.207, which expressly prohibit HHSC from enforcing HSC 
Chapter 171, Subchapter H. 
SUBCHAPTER A. GENERAL PROVISIONS 
25 TAC §§139.2, 139.4, 139.5 

STATUTORY AUTHORITY 

The amendments are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Health 
and Safety Code §171.006, which authorizes HHSC to adopt 
rules regarding abortion complication reporting; and §§245.009 
- 245.010, which require HHSC to adopt rules necessary to im-
plement Chapter 245, including rules to protect the health and 
safety of a patient of an abortion facility, and provisions requiring 
compliance with Chapter 171, Subchapter B. 
§139.2. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Abortion--The act of using or prescribing an instru-
ment, a drug, a medicine, or any other substance, device, or means 
with the intent to cause the death of an unborn child of a woman 
known to be pregnant. The term does not include birth control devices 
or oral contraceptives. An act is not an abortion if the act is done with 
the intent to save the life or preserve the health of an unborn child; 
remove a dead, unborn child whose death was caused by spontaneous 
abortion; or remove an ectopic pregnancy. 

(2) Abortion complication or adverse event--Any harmful 
event or adverse outcome with respect to a patient related to an abor-
tion that is performed on the patient or induced and that is diagnosed or 
treated by a health care practitioner or at a health care facility, includ-
ing: 

(A) shock; 

(B) uterine perforation; 

(C) cervical laceration; 

(D) hemorrhage; 

(E) aspiration or allergic response; 

(F) infection; 

(G) sepsis; 

(H) death of the patient; 

(I) incomplete abortion; 

(J) damage to the uterus; 

(K) an infant born alive after the abortion; 

(L) blood clots resulting in pulmonary embolism or 
deep vein thrombosis; 

(M) failure to actually terminate the pregnancy; 

(N) pelvic inflammatory disease; 

(O) endometritis; 

(P) missed ectopic pregnancy; 

(Q) cardiac arrest; 

(R) respiratory arrest; 

(S) renal failure; 

(T) metabolic disorder; 

(U) embolism; 

(V) coma; 

(W) placenta previa in subsequent pregnancies; 

(X) preterm delivery in subsequent pregnancies; 

(Y) fluid accumulation in the abdomen; 

(Z) hemolytic reaction resulting from the administra-
tion of ABO-incompatible blood or blood products; 

(AA) adverse reactions to anesthesia or other drugs; or 

(BB) any other adverse event as defined by the United 
States Food and Drug Administration's criteria provided by MedWatch 
Reporting System. 

(3) Abortion facility--A place where abortions are per-
formed or induced. 

(4) Abortion-inducing drug--A drug, medicine, or any 
other substance, including a regimen of two or more drugs, medicines, 
or substances, prescribed, dispensed, or administered with the intent 
of terminating a clinically diagnosable pregnancy of a woman and 
with knowledge that the termination will, with reasonable likelihood, 
cause the death of the woman's unborn child. The term includes 
off-label use of drugs, medicines, or other substances known to have 
abortion-inducing properties that are prescribed, dispensed, or admin-
istered with the intent of causing an abortion, including the Mifeprex 
regimen, misoprostol (Cytotec), and methotrexate. The term does not 
include a drug, medicine, or other substance that may be known to 
cause an abortion but is prescribed, dispensed, or administered for 
other medical reasons. 

(5) Act--Texas Abortion Facility Reporting and Licensing 
Act, Health and Safety Code Chapter 245. 

(6) Administrator--A person who: 

(A) is delegated the responsibility for the implementa-
tion and proper application of policies, programs, and services estab-
lished for the licensed abortion facility; and 

(B) meets the qualifications established in §139.46(2) 
of this chapter (relating to Licensed Abortion Facility Staffing Require-
ments and Qualifications). 

(7) Advanced practice registered nurse (APRN)--A regis-
tered nurse approved by the Texas Board of Nursing to practice as an 
advanced practice registered nurse on the basis of completion of an 
advanced educational program. The term includes a nurse practitioner, 
nurse midwife, nurse anesthetist, and clinical nurse specialist. The term 
is synonymous with "advanced nurse practitioner." 

(8) Affidavit--A written statement, sworn to or affirmed, 
and witnessed by a witness whose signature and printed name appears 
on the affidavit. "Notarized affidavit" in these rules means an affidavit 
in which the statement is witnessed by a notary acting pursuant to Gov-
ernment Code Chapter 406. 
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(9) Affiliate--With respect to an applicant or owner which 
is: 

(A) a corporation--includes each officer, consultant, 
stockholder with a direct ownership of at least 5.0%, subsidiary, and 
parent company; 

(B) a limited liability company--includes each officer, 
member, and parent company; 

(C) an individual--includes: 

(i) the individual's spouse; 

(ii) each partnership and each partner thereof of 
which the individual or any affiliate of the individual is a partner; and 

(iii) each corporation in which the individual is an 
officer, consultant, or stockholder with a direct ownership of at least 
5.0%; 

(D) a partnership--includes each partner and any parent 
company; and 

(E) a group of co-owners under any other business ar-
rangement--includes each officer, consultant, or the equivalent under 
the specific business arrangement and each parent company. 

(10) Applicant--The owner of an abortion facility which is 
applying for a license under the Act. For the purpose of this chapter, 
the word "owner" includes nonprofit organization. 

(11) Certified registered nurse anesthetist (CRNA)--A reg-
istered nurse who has current certification from the Council on Certifi-
cation of Nurse Anesthetists and who is currently authorized to practice 
as an advanced practice registered nurse by the Texas Board of Nurs-
ing. 

(12) Change of ownership--A sole proprietor who transfers 
all or part of the facility's ownership to another person or persons; the 
removal, addition, or substitution of a person or persons as a partner 
in a facility owned by a partnership; or a corporate sale, transfer, re-
organization, or merger of the corporation which owns the facility if 
sale, transfer, reorganization, or merger causes a change in the facil-
ity's ownership to another person or persons. 

(13) Commission--The Texas Health and Human Services 
Commission. 

(14) Condition on discharge--A statement on the condition 
of the patient at the time of discharge. 

(15) Critical item--All surgical instruments and objects that 
are introduced directly into the bloodstream or into other normally ster-
ile areas of the body. 

(16) Decontamination--The physical and chemical process 
that renders an inanimate object safe for further handling. 

(17) Department--The Department of State Health Ser-
vices. 

(18) Director--The director of the Health Care Regulation 
Department of HHSC or their designee. 

(19) Disinfection--The destruction or removal of vegeta-
tive bacteria, fungi, and most viruses but not necessarily spores; the 
process does not remove all organisms but reduces them to a level that 
is not harmful to a person's health. There are three levels of disinfec-
tion: 

(A) high-level disinfection--kills all organisms, except 
high levels of bacterial spores, and is effected with a chemical germi-

cide cleared for marketing as a sterilant by the United States Food and 
Drug Administration; 

(B) intermediate-level disinfection--kills mycobacteria, 
most viruses, and bacteria with a chemical germicide registered as a 
"tuberculocide" by the United States Environmental Protection Agency 
(EPA); and 

(C) low-level disinfection--kills some viruses and bac-
teria with a chemical germicide registered as a hospital disinfectant by 
the EPA. 

(20) Ectopic pregnancy--The implantation of a fertilized 
egg or embryo outside of the uterus. 

(21) Education and information staff--A professional or 
nonprofessional person who is trained to provide information on abor-
tion procedures, alternatives, informed consent, and family planning 
services. 

(22) Embryonic and fetal tissue remains--An embryo, a fe-
tus, body parts, or organs from a pregnancy that terminates in the death 
of the embryo or fetus and for which the issuance of a fetal death cer-
tificate is not required by state law. The term does not include the um-
bilical cord, placenta, gestational sac, blood, or body fluids. 

(23) Executive Commissioner--The Executive Commis-
sioner of the Texas Health and Human Services Commission. 

(24) Facility--A licensed abortion facility as defined in this 
section. 

(25) Fetus--An individual human organism from fertiliza-
tion until birth. 

(26) Health care facility--Any type of facility or home and 
community support services agency licensed to provide health care in 
any state or is certified for Medicare (Title XVIII) or Medicaid (Title 
XIX) participation in any state. 

(27) Health care worker--Any person who furnishes health 
care services in a direct patient care situation under a license, certificate, 
or registration issued by the State of Texas or a person providing direct 
patient care in the course of a training or educational program. 

(28) Hospital--A facility that is licensed under the Texas 
Hospital Licensing Law, Health and Safety Code Chapter 241, or if 
exempt from licensure, certified by the United States Department of 
Health and Human Services as in compliance with the conditions 
of participation for hospitals in Title XVIII, Social Security Act (42 
United States Code §§1395 et. seq.). 

(29) Immediate jeopardy to health and safety--A situation 
in which there is a high probability that serious harm or injury to pa-
tients could occur at any time or already has occurred and may well 
occur again, if patients are not protected effectively from the harm or 
if the threat is not removed. 

(30) Inspection--An on-site inspection by HHSC in which 
a standard-by-standard evaluation is conducted. 

(31) Licensed abortion facility--A place licensed by HHSC 
under Health and Safety Code Chapter 245, where abortions are per-
formed or induced. 

(32) Licensed mental health practitioner--A person li-
censed in the State of Texas to provide counseling or psychotherapeutic 
services. 

(33) Licensed vocational nurse (LVN)--A person who is 
currently licensed by the Texas Board of Nursing as a licensed voca-
tional nurse. 
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(34) Licensee--A person or entity who is currently licensed 
as an abortion facility. 

(35) Medical abortion--The administration or use of an 
abortion-inducing drug to induce an abortion, and may also be referred 
to as a "medication abortion," a "chemical abortion," a "drug-induced 
abortion," "RU-486," or the "Mifeprex regimen." 

(36) Medical consultant--A physician who is designated to 
supervise the medical services of the facility. 

(37) Nonprofessional personnel--Personnel of the facility 
who are not licensed or certified under the laws of this state to provide a 
service and shall function under the delegated authority of a physician, 
registered nurse, or other licensed health professional who assumes re-
sponsibility for their performance in the licensed abortion facility. 

(38) Noncritical items--Items that come in contact with in-
tact skin. 

(39) Notarized copy--A copy attached to a notarized affi-
davit which states that the attached copy(ies) are true and correct copies 
of the original documents. 

(40) Patient--A pregnant female on whom an abortion is 
performed or induced, but shall in no event be construed to include a 
fetus. 

(41) Person--Any individual, firm, partnership, corpora-
tion, or association. 

(42) Physician--An individual licensed by the Texas Med-
ical Board and authorized to practice medicine in the State of Texas. 

(43) Physician assistant--A person licensed as a physician 
assistant by the Texas Physician Assistant Board. 

(44) Plan of correction--A written strategy for correcting a 
licensing violation. The plan of correction shall be developed by the 
facility, and shall address the systemic operation(s) of the facility as the 
systemic operation(s) apply to the deficiency. 

(45) Post-procedure infection--An infection acquired at or 
during an admission to a facility; there shall be no evidence that the in-
fection was present or incubating at the time of admission to the facility. 
Post-procedure infections and their complications that may occur after 
an abortion include, but are not limited to, endometritis and other infec-
tions of the female reproductive tract, laboratory-confirmed or clinical 
sepsis, septic pelvic thrombophlebitis, and disseminated intravascular 
coagulopathy. 

(46) Pregnant unemancipated minor certification 
form--The document prepared by HHSC and used by physicians 
to certify the medical indications supporting the judgment for the 
immediate abortion of a pregnant minor. 

(47) Pre-inspection conference--A conference held with 
HHSC staff and the applicant or his or her representative to review 
licensure standards, inspection documents, and provide consultation 
prior to the on-site licensure inspection. 

(48) Professional personnel--Patient care personnel of the 
facility currently licensed or certified under the laws of this state to 
use a title and provide the type of service for which the patient care 
personnel are licensed or certified. 

(49) Quality assurance--An ongoing, objective, and sys-
tematic process of monitoring, evaluating, and improving the appro-
priateness, and effectiveness of care. 

(50) Quality improvement--An organized, structured 
process that selectively identifies improvement projects to achieve 
improvements in products or services. 

(51) Registered nurse (RN)--A person who is currently li-
censed by the Texas Board of Nursing as a registered nurse. 

(52) Semicritical items--Items that come in contact with 
nonintact skin or mucous membranes. Semicritical items may include 
respiratory therapy equipment, anesthesia equipment, bronchoscopes, 
and thermometers. 

(53) Standards--Minimum requirements under the Act and 
this chapter. 

(54) Sterile field--The operative area of the body and any-
thing that directly contacts this area. 

(55) Sterilization--The use of a physical or chemical pro-
cedure to destroy all microbial life, including bacterial endospores. 

(56) Supervision--Authoritative procedural guidance by a 
qualified person for the accomplishment of a function or activity that 
includes initial direction and periodic inspection of the actual act of 
accomplishing the function or activity. 

(57) Surgical abortion--The use of instruments, aspiration, 
and/or suction to induce an abortion, with the purpose of terminating 
the pregnancy of a woman known to be pregnant. 

(58) Third trimester certification form--The document pre-
pared by HHSC and used by physicians to certify the medical indica-
tions supporting the judgment for the abortion of a viable fetus during 
the third trimester of pregnancy. 

(59) Third trimester--A gestational period of not less than 
26 weeks (following last-menstrual period (LMP)). 

(60) Unemancipated minor--A minor who is unmarried 
and has not had the disabilities of minority removed under Family 
Code Chapter 31. 

§139.4. Monthly Reporting Requirements for All Abortions Per-
formed or Induced. 

(a) The purpose of this section is to implement the monthly 
abortion reporting requirements under Health and Safety Code (HSC) 
§245.011 for physicians who perform or induce one or more abortions 
during the preceding calendar month. A report must be submitted for 
each abortion performed or induced. 

(b) The report may not identify by any means the patient. 

(c) The report must include: 

(1) whether the abortion facility at which the abortion is 
performed is licensed under this chapter; 

(2) the patient's year of birth, race, marital status, and state 
and county of residence; 

(3) the type of abortion procedure; 

(4) the date the abortion was performed; 

(5) whether the patient survived the abortion, and if the pa-
tient did not survive, the cause of death; 

(6) the probable post-fertilization age of the unborn child 
based on the best medical judgment of the attending physician at the 
time of the procedure; 

(7) the date, if known, of the patient's last menstrual cycle; 

(8) the number of previous live births of the patient; 
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(9) the number of previous induced abortions of the patient; 

(10) whether the patient viewed the printed material pro-
vided under Health and Safety Code Chapter 171; 

(11) whether the sonogram image, verbal explanation of 
the image, and the audio of the heart sounds were made available to 
the patient; 

(12) whether the patient completed the "Abortion and 
Sonogram" election form; 

(13) the method used to dispose of embryonic and fetal tis-
sue remains; 

(14) if the patient is younger than 18 years of age, as doc-
umented in the patient's medical record, whether authorization for the 
abortion was obtained by: 

(A) written consent of the patient's parent, man-
aging conservator, or legal guardian under Occupations Code 
§164.052(a)(19) and whether the consent was given: 

(i) in person at the location where the abortion was 
performed; or 

(ii) at a place other than the location where the abor-
tion was performed; 

(B) judicial authorization under Family Code §33.003 
or §33.004 and: 

(i) if applicable, the process the physician or physi-
cian's agent used to inform the patient of the availability of petitioning 
for judicial authorization as an alternative to the written consent re-
quired by Occupations Code §164.052(a)(19); 

(ii) whether the court forms were provided to the pa-
tient by the physician or the physician's agent; 

(iii) whether the physician or the physician's agent 
made arrangements for the patient's court appearance; and 

(iv) if known, whether the patient became pregnant 
while in foster care or in the managing conservatorship of the Depart-
ment of Family and Protective Services; 

(C) consent of the patient because the patient had the 
disabilities of minority removed; or 

(D) the physician's conclusion, documented in the pa-
tient's medical record, that on the basis of the physician's good-faith 
clinical judgment: 

(i) a condition existed that complicated the medical 
condition of the patient and necessitated the immediate abortion to 
avert the patient's death or to avoid a serious risk of substantial im-
pairment of a major bodily function; and 

(ii) there was insufficient time to obtain the consent 
of the patient's parent, managing conservator, or legal guardian; 

(15) the method of pregnancy verification; 

(16) the type of anesthesia, if any, used in the procedure: 
intravenous sedation or general anesthesia; 

(17) whether the abortion was performed or induced be-
cause of a medical emergency and any medical condition of the preg-
nant woman that required the abortion; 

(18) if the abortion was performed or induced because of a 
medical emergency: 

(A) certification that the abortion was necessary due to 
a medical emergency; and 

(B) the woman's medical condition requiring the abor-
tion; 

(19) if the abortion was performed or induced to preserve 
the health of the pregnant woman: 

(A) the medical condition the abortion was asserted to 
address; and 

(B) the medical rationale for the physician's conclusion 
that the abortion was necessary to address the medical condition; and 

(20) for an abortion other than an abortion described by 
subparagraph (19) of this subsection, that maternal health was not a 
purpose of the abortion. 

(d) Except as provided by HSC §245.023, all information and 
records held by HHSC under this chapter are confidential and are not 
open records for the purposes of Government Code Chapter 552. That 
information may not be released or made public on subpoena, or oth-
erwise, except that release may be made: 

(1) for statistical purposes, but only if a person, patient, 
physician performing or inducing an abortion, the county in which 
a minor obtained judicial authorization for an abortion under Family 
Code Chapter 33, or abortion facility is not identified; 

(2) with the consent of each person, patient, physician, and 
abortion facility identified in the information released; 

(3) to medical personnel, appropriate state agencies, or 
county and district courts to enforce this chapter; 

(4) to appropriate state licensing boards to enforce state li-
censing laws; or 

(5) to licensed medical or health care personnel currently 
treating the patient. 

(e) The reporting period for each physician is the preceding 
calendar month in which the physician performed or induced one or 
more abortions. Each physician who performs or induces one or more 
abortions shall submit the abortion report(s) to HHSC no later than the 
15th day of the subsequent month. 

(f) The abortion reports shall be submitted via the secure elec-
tronic reporting system established and maintained by HHSC. 

(g) Not later than the seventh day after the date the report re-
quired by this section is due, HHSC shall notify the Texas Medical 
Board of a violation of this section. 

(h) HHSC shall publish on its Internet website a monthly re-
port containing aggregate data of the information in the reports sub-
mitted under this section. HHSC's monthly report may not identify by 
any means an abortion facility, a physician performing or inducing an 
abortion, the county in which a minor obtained judicial authorization 
for an abortion under Family Code Chapter 33, or a patient. 

§139.5. Additional Reporting Requirements. 
In addition to the reporting required by §139.4 of this subchapter 
(relating to Monthly Reporting Requirements for All Abortions Per-
formed or Induced), physicians and health care facilities subject to this 
chapter shall comply with this section when performing or inducing 
third trimester abortions, when performing or inducing emergency 
abortions, and when diagnosing or treating abortion complications. 

(1) Reporting requirements for third trimester abortions. 
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(A) The purpose of this paragraph is to establish proce-
dures for reporting third trimester abortions as required by the Medical 
Practice Act, Occupations Code Chapters 151 - 160 and 162 - 165. 

(B) A physician who performs or induces a third 
trimester abortion of a viable fetus with a biparietal diameter of 60 
millimeters or greater shall certify in writing to the Texas Health and 
Human Services Commission (HHSC) the medical indications sup-
porting the physician's judgment that the abortion is either necessary 
to prevent the death or a substantial risk of serious impairment to the 
physical or mental health of the woman, or the fetus has a severe 
and irreversible abnormality, as identified through reliable diagnostic 
procedures. 

(C) The certification shall be made on a form approved 
by HHSC. 

(D) The certification form and any supporting docu-
ments shall be submitted via the secure electronic reporting system 
established and maintained by HHSC. 

(E) HHSC shall retain the certification form and sup-
porting documents as a cross-reference to the annual reporting require-
ments of the Act and this section. The certification form and support-
ing documents retained by HHSC are confidential. Any release of the 
documents shall be in accordance with the provisions of the Medical 
Practice Act, Occupations Code Chapters 151 - 160 and 162 - 165. 

(F) A physician performing or inducing abortions at a 
licensed abortion facility who fails to submit the certification form re-
quired under this paragraph may subject the licensed facility to denial, 
suspension, probation, or revocation of the license in accordance with 
§139.32 of this chapter (relating to License Denial, Suspension, Pro-
bation, or Revocation). 

(2) Reporting requirements for emergency abortions. 

(A) The purpose of this paragraph is to establish pro-
cedures for reporting emergency abortions performed or induced as 
required by Family Code §33.002(a)(3) (relating to Parental Notice), 
Health and Safety Code §171.0124 (relating to Exception for Medical 
Emergency), and Health and Safety Code §285.202 (relating to Use of 
Tax Revenue for Abortions; Exception for Medical Emergency). 

(B) A physician who performs or induces an emergency 
abortion under one of the three circumstances described in subpara-
graph (A) of this paragraph shall certify in writing to HHSC that a 
medical emergency exists. 

(C) The certification shall be made on a form approved 
by HHSC. 

(D) The certification form shall be submitted via the se-
cure electronic reporting system established and maintained by HHSC. 

(E) A physician performing or inducing abortions at a 
licensed abortion facility who fails to submit the certification form re-
quired by this paragraph may subject the licensed facility to denial, 
suspension, probation, or revocation of the license in accordance with 
§139.32 of this chapter. 

(3) Reporting requirements for abortion complications. 

(A) Within three business days after the date the com-
plication is diagnosed or treated, a physician shall submit to HHSC an 
abortion complication report. 

(B) Within 30 calendar days after the date the compli-
cation is diagnosed or treated, a hospital, abortion facility, freestand-
ing emergency medical care facility, or health care facility that pro-

vides emergency medical care as defined by Health and Safety Code 
§773.003 shall submit to HHSC an abortion complication report. 

(C) The certification form shall be submitted via the se-
cure electronic reporting system established and maintained by HHSC. 

(D) A report submitted under this paragraph may not 
identify the physician who performed or induced the abortion, other 
than the reporting physician, or the patient. 

(E) The report must identify the name of the physician 
submitting the report or the name and type of health care facility sub-
mitting the report, must include the most specific, accurate, and com-
plete reporting for the highest level of specificity, and must include, if 
known: 

(i) the date of the abortion that caused or may have 
caused the complication; 

(ii) the type of abortion that caused or may have 
caused the complication; 

(iii) the name and type of facility where the abortion 
was performed; 

(iv) the name, date, and type of facility where the 
complication was diagnosed and treated; 

(v) description of complications; 

(vi) the number of weeks of gestation at which the 
abortion was performed; 

(vii) the number of previous live births of the pa-
tient; 

(viii) the number of previous induced abortions of 
the patient; 

(ix) the type of anesthesia, if any, used in the proce-
dure: intravenous sedation or general anesthesia; 

(x) the patient's year of birth, race, marital status, 
and state and county of residence; and 

(xi) the date of the first day of the patient's last men-
strual period that occurred before the date of the abortion that caused 
or may have caused the complication. 

(F) HHSC shall notify the Texas Medical Board of a 
violation of this paragraph by a physician. 

(G) HHSC shall publish on its Internet website an an-
nual report containing aggregate data of the information in the reports 
submitted under this paragraph for the previous calendar year. The an-
nual report may not include any duplicative data and may not identify 
by any means an abortion facility, a physician, or a patient. 

(H) The third separate violation of this paragraph by a 
facility required to report under subparagraph (B) of this paragraph 
constitutes cause for the revocation or suspension of the facility's li-
cense, permit, registration, certificate, or other authority or for other 
disciplinary action against the facility. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204402 
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Karen Ray 
Chief Counsel 
Department of State Health Services 
Effective date: November 24, 2022 
Proposal publication date: May 6, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

SUBCHAPTER C. ENFORCEMENT 
25 TAC §139.32 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Health 
and Safety Code §171.006, which authorizes HHSC to adopt 
rules regarding abortion complication reporting; and §§245.009 
- 245.010, which require HHSC to adopt rules necessary to 
implement Chapter 245, including rules to protect the health 
and safety of a patient of an abortion facility, and provisions 
requiring compliance with Chapter 171, Subchapter B. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204403 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Effective date: November 24, 2022 
Proposal publication date: May 6, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

SUBCHAPTER D. MINIMUM STANDARDS 
FOR LICENSED ABORTION FACILITIES 
25 TAC §§139.50, 139.52, 139.53, 139.55 

STATUTORY AUTHORITY 

The amendments are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Health 
and Safety Code §171.006, which authorizes HHSC to adopt 
rules regarding abortion complication reporting; and §§245.009 
- 245.010, which require HHSC to adopt rules necessary to im-
plement Chapter 245, including rules to protect the health and 
safety of a patient of an abortion facility, and provisions requiring 
compliance with Chapter 171, Subchapter B. 
§139.53. Medical and Clinical Services. 

(a) Surgical abortion. 

(1) The medical consultant shall be responsible for imple-
menting and supervising the medical and clinical policies of the facility. 

(2) All medical and clinical services of the facility, with 
the exception of the abortion procedure, shall be provided under the 
direction of a physician or registered nurse who assumes responsibility 
for the clinical employees' performance in the facility. 

(3) A licensed abortion facility shall ensure that a surgi-
cal consent form is signed by the patient prior to the procedure be-
ing started, that the patient is informed of the risks and the benefits of 
the procedure, and that the patient recognizes the alternatives to abor-
tion. Informed consent shall be in accordance with rules adopted by 
the Texas Medical Disclosure Panel under §601.2 of this title (relating 
to Procedures Requiring Full Disclosure of Specific Risks and Haz-
ards--List A), §601.4 of this title (relating to Disclosure and Consent 
Form), and Health and Safety Code §171.011 (relating to Informed 
Consent Required), and §171.012 (relating to Voluntary Informed Con-
sent). 

(4) A licensed abortion facility shall ensure that the at-
tending physician, advanced practice registered nurse, or physician 
assistant has obtained and documented a preoperative history, physical 
exam, and laboratory studies, including verification of pregnancy. 

(5) A licensed abortion facility shall ensure that: 

(A) the attending physician examines each patient im-
mediately prior to surgery to evaluate the risk to the procedure; and 

(B) the person administering the anesthetic agent(s) ex-
amines the patient immediately prior to surgery to evaluate the risk of 
anesthesia. 

(6) The administration of anesthesia shall be in accordance 
with §139.59 of this subchapter (relating to Anesthesia Services). 

(7) A surgical abortion shall be performed only by a physi-
cian. 

(8) A physician, advanced practice registered nurse, physi-
cian assistant, registered nurse, or licensed vocational nurse shall be in 
the facility whenever there is a patient in the procedure room or recov-
ery room. While a patient is in the procedure room or recovery room 
she shall not be left unattended. 

(9) The recovery room(s) at the facility shall be supervised 
by a physician, advanced practice registered nurse, physician assistant, 
or registered nurse. This supervisor shall be available for recovery 
room staff within a recommended 10 minutes with a maximum required 
15 minutes while any patient is in the recovery room. 

(10) A physician shall be available for the facility while 
any patient is in the recovery room within a recommended 10 minutes 
and a maximum required 15 minutes. 

(11) The facility shall ensure that a patient is fully reactive 
and her vital signs are stable before discharging the patient from the 
facility upon written order by the attending physician. 

(12) All fetal tissue shall be examined grossly at the time of 
the procedure. In the absence of visible fetal parts or placenta, the tissue 
may be examined by magnification for the detection of villi. If this 
examination is inconclusive, the tissue shall be sent to a pathology lab. 
The results of the tissue examination shall be recorded in the patient's 
clinical record. 

(13) A facility shall meet the requirements set forth by the 
department in §§1.131 - 1.137 of this title (relating to Definition, Treat-
ment, and Disposition of Special Waste from Health Care-Related Fa-
cilities). 

(b) Medical abortion. 
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(1) The medical consultant shall be responsible for imple-
menting and supervising the medical and clinical policies of the facility. 

(2) All medical and clinical services of the facility, with 
the exception of the abortion procedure, shall be provided under the 
direction of a physician or registered nurse who assumes responsibility 
for the clinical employees' performance in the facility. 

(3) A licensed abortion facility shall ensure: 

(A) the physician(s) providing medical abortion is able 
to accurately date a pregnancy; 

(B) the physician(s) is able to determine that the preg-
nancy is not an ectopic gestation; 

(C) the physician(s) is able to provide surgical interven-
tion or provide for the patient to receive a surgical abortion if necessary; 
and 

(D) patients have access to medical facilities equipped 
to provide blood transfusion and patient resuscitation, if necessary. 

(4) A licensed abortion facility shall ensure follow-up 
examination and services are provided to patients requesting medical 
abortion. 

(5) A licensed abortion facility shall ensure that the attend-
ing physician, advanced practice registered nurse, or physician assis-
tant has obtained and documented a pre-procedure history, physical 
exam, and laboratory studies, including verification of pregnancy. 

(6) A licensed abortion facility shall ensure: 

(A) written consent is obtained from the patient prior 
to the commencement of the abortion procedure in accordance with 
§139.50 of this chapter (relating to Disclosure Requirements); 

(B) the patient is informed of the risks and benefits of 
the procedure; 

(C) the patient is informed of the possibility that a sur-
gical abortion may be required; 

(D) the patient is informed of the alternatives to abor-
tion; and 

(E) informed consent is in accordance with rules 
adopted by the Texas Medical Disclosure Panel under §601.2 of this 
title, §601.4 of this title, and Health and Safety Code §171.011 and 
§171.012. 

(7) A licensed abortion facility shall provide the patient 
with written discharge instructions including a direct referral to a physi-
cian who shall accept the patient for surgical abortion. 

(8) A medical abortion shall be performed only by a physi-
cian. 

(c) Requirements of a physician. A physician performing or 
inducing an abortion must, on the date the abortion is performed or 
induced, have active admitting privileges at a hospital that: 

(1) is located not further than 30 miles from the location at 
which the abortion is performed or induced; and 

(2) provides obstetrical or gynecological health care ser-
vices. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204405 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Effective date: November 24, 2022 
Proposal publication date: May 6, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 414. RIGHTS AND PROTECTIONS 
OF PERSONS RECEIVING MENTAL HEALTH 
SERVICES 
SUBCHAPTER P. RESEARCH IN TDMHMR 
FACILITIES 
25 TAC §§414.751 - 414.765 

The Texas Health and Human Services Commission (HHSC) 
adopts the repeal of Texas Administrative Code (TAC) Title 25, 
Part 1, Chapter 414, Subchapter P, consisting of §414.751, con-
cerning Purpose; §414.752, concerning Application; §414.753, 
concerning Definitions; §414.754, concerning General Princi-
ples; §414.755, concerning Designated Institutional Review 
Board (IRB); §414.756, concerning IRB Functions and Opera-
tions; §414.757, concerning Review and Approval of Proposed 
Research; §414.758, concerning Informed Consent; §414.759, 
concerning Research Involving Offenders as Human Subjects; 
§414.760, concerning Using and Disclosing Protected Health 
Information (PHI) in Research; §414.761, concerning Inves-
tigation of Allegations of Misconduct in Science; §414.762, 
concerning Responsibilities of the Office of Research Admin-
istration (ORA); §414.763, concerning Exhibits; §414.764, 
concerning References; and §414.765, concerning Distribution. 
Sections 414.751 - 414.765 are adopted without changes to the 
proposed text as published in the July 8, 2022, issue of the Texas 
Register (47 TexReg 3908). These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of the adoption is to reflect the transition of pro-
grams from DSHS to HHSC by repealing rules in 25 TAC, Part 
1, Chapter 414, Subchapter P and simultaneously adopting new 
rules in 26 TAC Chapter 925. The adoption of new rules is pub-
lished elsewhere in this issue of the Texas Register. The new 
rules reflect the transition of programs to HHSC; and update re-
search protocols to align with applicable federal laws. 
COMMENTS 

The 31-day comment period ended August 8, 2022. 
During this period, HHSC did not receive any comments regard-
ing the proposed repeals. 
STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §574.154, regarding participation in 
research. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204442 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Effective date: November 27, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 438-3049 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 553. LICENSING STANDARDS 
FOR ASSISTED LIVING FACILITIES 
SUBCHAPTER A. INTRODUCTION 
26 TAC §553.3 

The Texas Health and Human Services Commission (HHSC) 
adopts in Texas Administrative Code (TAC) Title 26, Part 1, 
Chapter 553, Licensing Standards for Assisted Living Facilities, 
amendments to §553.3, relating to Definitions; §553.17, relating 
to Criteria for Licensing; §553.103, relating to Site and Location 
for all Assisted Living Facilities; §553.257, relating to Human 
Resources; and §553.259, relating to Admission Policies and 
Procedures. 
The amendments to §§553.3, 553.17, 553.103, and 553.257 are 
adopted with changes to the proposed text as published in the 
August 5, 2022, issue of the Texas Register (47 TexReg 4633). 
These rules will be republished. 
The amendments to §553.259 are adopted without changes to 
the proposed text as published in the August 5, 2022, issue of 
the Texas Register (47 TexReg 4633). These rules will not be 
republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of the amendments to §553.17 and §553.103 is 
to implement House Bill (H.B.) 1681, 87th Legislature, Regu-
lar Session, 2021. H.B. 1681 prohibits new construction of as-
sisted living facilities (ALFs) in a 100-year flood plain in counties 
of more than 3.3 million residents. The amendments also update 
outdated procedural information related to the licensing process. 
The purpose of the amendments to §553.257 is to implement 
Senate Bill (S.B.) 271, 87th Legislature, Regular Session, 
2021. S.B. 271 requires ALFs to obtain a signed disclosure, 
on an HHSC prescribed form, from applicants for employment 
regarding out-of-state criminal convictions and to perform a 
name-based criminal history check in any state the applicant 
has lived in during the previous five years. 
The purpose of the amendments to §553.3 and §553.259 is to 
implement S.B. 383, 87th Legislature, Regular Session, 2021. 

S.B. 383 requires an ALF that advertises, markets, or otherwise 
promotes that it provides memory care services to provide an 
additional HHSC-prescribed memory care disclosure statement 
to each resident. 
The amendments also update rule references that became out-
dated as a result of the administrative transfer of rules from 40 
TAC Chapter 92 to 26 TAC Chapter 553, reflect the transfer of 
functions from the Texas Department of Human Services or the 
Texas Department of Aging and Disability Services to HHSC, up-
date terminology, and remove outdated references and require-
ments. 
COMMENTS 

The 31-day comment period ended September 6, 2022. 
During this period, HHSC received comments regarding the pro-
posed rules from three commenters: Texas Assisted Living As-
sociation, Office of the State Long-term Care Ombudsman, and 
Texas Healthcare Association. A summary of comments relating 
to the rules and HHSC's responses follows. 
Comment: A commenter suggested moving the date of imple-
mentation for the requirement prohibiting a newly constructed 
ALF from being built in a 100-year flood plain if the facility is 
located in a county of more than 3.3 million residents. The com-
menter also recommended that HHSC accept Federal Emer-
gency Management Agency (FEMA) documentation in addition 
to the FEMA flood maps. The proposed rules at §553.103 im-
plemented this rule beginning November 1, 2022. This date was 
chosen to coincide with the effective date of the rule. The com-
menter suggested changing the date to January 1, 2023, and to 
have the date apply to the submission of construction documents 
for architectural review by HHSC. 
Response: HHSC declined to make the requested change to 
the rule implementation date but did change the date to match 
the rule effective date. HHSC will provide clarifying policy guid-
ance about when the requirement will begin being enforced after 
the rule becomes effective. HHSC will also include in the policy 
guidance that FEMA documentation will be accepted by HHSC 
in addition to the FEMA flood maps. 
Comment: A commenter recommended adding language to 
§553.257 to clarify that an employee may be hired by a facility 
pending the out of state background checks but must not 
hold a position that has direct contact with residents until the 
background checks have cleared. 
Response: HHSC agreed with the commenter and revised the 
rule as suggested. 
Comment: Multiple commenters expressed concern over 
an additional memory care disclosure statement required by 
§553.259. Commenters stated that multiple disclosure state-
ments may be confusing to prospective or new residents. One 
commenter stated that the definition of "Memory care services" 
at §553.3(52) may confuse people by using the term "memory 
care impairment." 
Response: HHSC declined to remove the additional memory 
care disclosure statement from rule as it is required by S.B. 
383. HHSC agreed with the commenter regarding the defini-
tion of "Memory care services" and made clarifying changes in 
§553.3(52). 
HHSC made a change to §553.3(10) to clarify the definition of the 
"Assisted Living Facility Memory Care Disclosure Statement." 

ADOPTED RULES November 18, 2022 47 TexReg 7705 



HHSC edited the date in §553.17 and §553.103 to December 6, 
2022. This date will coincide with the effective date of the rule. 
HHSC made a change to §553.257(b)(4) to reflect the new TAC 
reference for the employee misconduct registry. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §247.025 and §247.026, which 
provide that the Executive Commissioner of HHSC shall adopt 
rules necessary to implement Chapter 247 and to ensure the 
quality of care and protection of assisted living facility residents' 
health and safety, respectively 

§553.3. Definitions. 

The following words and terms, when used in this chapter, have the 
following meaning, unless the context clearly indicates otherwise. 

(1) Abuse--

(A) For a person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority re-
moved for general purposes, the term has the meaning in Texas Family 
Code §261.001(1), which is an intentional, knowing, or reckless act or 
omission by an employee, volunteer, or other individual working under 
the auspices of a facility or program that causes or may cause emotional 
harm or physical injury to, or the death of, a child served by the facility 
or program, as further described by rule or policy; and 

(B) For a person other than one described in subpara-
graph (A) of this paragraph, the term has the meaning in Texas Health 
and Safety Code §260A.001(1), which is: 

(i) the negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or cruel punishment with resulting 
physical or emotional harm or pain to a resident by the resident's care-
giver, family member, or other individual who has an ongoing relation-
ship with the resident; or 

(ii) sexual abuse of a resident, including any invol-
untary or nonconsensual sexual conduct that would constitute an of-
fense under Texas Penal Code §21.08 (relating to Indecent Exposure), 
or Texas Penal Code, Chapter 22 (relating to Assaultive Offenses), 
committed by the resident's caregiver, family member, or other indi-
vidual who has an ongoing relationship with the resident. 

(2) Accreditation commission--Has the meaning given in 
Texas Health and Safety Code §247.032. 

(3) Actual harm--A negative outcome that compromises a 
resident's physical, mental, or emotional well-being. 

(4) Advance directive--Has the meaning given in Texas 
Health and Safety Code §166.002. 

(5) Affiliate--With respect to: 

(A) a partnership, each partner thereof; 

(B) a corporation, each officer, director, principal stock-
holder, subsidiary, or person with a disclosable interest, as the term is 
defined in this section; and 

(C) a natural person: 

(i) said person's spouse; 

(ii) each partnership and each partner thereof, of 
which said person or any affiliate of said person is a partner; and 

(iii) each corporation in which said person is an of-
ficer, director, principal stockholder, or person with a disclosable inter-
est. 

(6) Alzheimer's Assisted Living Disclosure Statement 
form--The HHSC-prescribed form a facility uses to describe the nature 
of care or treatment of residents with Alzheimer's disease and related 
disorders. 

(7) Alzheimer's disease and related disorders--Alzheimer's 
disease and any other irreversible dementia described by the Centers 
for Disease Control and Prevention (CDC), or the most current edition 
of the Diagnostic and Statistical Manual of Mental Disorders. 

(8) Alzheimer's facility--A Type B facility that is certified 
to provide specialized services to residents with Alzheimer's disease or 
a related condition. 

(9) Applicant--A person applying for a license to operate 
an assisted living facility under Texas Health and Safety Code, Chapter 
247. 

(10) Assisted Living Facility Memory Care Disclosure 
Statement form--The HHSC-prescribed form that a facility uses when 
the facility advertises, markets, or otherwise promotes that it provides 
memory care services to residents with Alzheimer's disease and related 
disorders. 

(11) Attendant--A facility employee who provides direct 
care to residents. This employee may serve other functions, including 
cook, janitor, porter, maid, laundry worker, security personnel, book-
keeper, activity director, and manager. 

(12) Authorized electronic monitoring (AEM)--The place-
ment of an electronic monitoring device in a resident's room and using 
the device to make tapes or recordings after making a request to the 
facility to allow electronic monitoring. 

(13) Behavioral emergency--Has the meaning given in 
§553.261(g)(2) of this chapter (relating to Coordination of Care). 

(14) Certified ombudsman--Has the meaning given in 
§88.2 of this title (relating to Definitions). 

(15) CFR--Code of Federal Regulations. 

(16) Change of ownership--An event that results in a 
change to the federal taxpayer identification number of the license 
holder of a facility. The substitution of a personal representative for a 
deceased license holder is not a change of ownership. 

(17) Commingles--The laundering of apparel or linens of 
two or more individuals together. 

(18) Controlling person--A person with the ability, acting 
alone or with others, to directly or indirectly influence, direct, or cause 
the direction of the management, expenditure of money, or policies of 
a facility or other person. A controlling person includes: 

(A) a management company, landlord, or other business 
entity that operates or contracts with others for the operation of a facil-
ity; 

(B) any person who is a controlling person of a manage-
ment company or other business entity that operates a facility or that 
contracts with another person for the operation of an assisted living fa-
cility; 

(C) an officer or director of a publicly traded corpora-
tion that is, or that controls, a facility, management company, or other 

47 TexReg 7706 November 18, 2022 Texas Register 



business entity described in subparagraph (A) of this paragraph but 
does not include a shareholder or lender of the publicly traded corpo-
ration; and 

(D) any other individual who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant, 
or provider of a facility, is in a position of actual control or authority 
with respect to the facility, without regard to whether the individual is 
formally named as an owner, manager, director, officer, provider, con-
sultant, contractor, or employee of the facility, except an employee, 
lender, secured creditor, landlord, or other person who does not exer-
cise formal or actual influence or control over the operation of a facility. 

(19) Covert electronic monitoring--The placement and use 
of an electronic monitoring device that is not open and obvious, and 
about which the facility and HHSC have not been informed by the res-
ident, by the person who placed the device in the room, or by a person 
who uses the device. 

(20) Delegation--In the assisted living facility context, 
written authorization by a registered nurse (RN) acting on behalf of 
the facility for personal care staff to perform tasks of nursing care 
in selected situations, where delegation criteria are met for the task. 
The delegation process includes nursing assessment of a resident in a 
specific situation, evaluation of the ability of the personal care staff, 
teaching the task to the personal care staff, ensuring supervision of the 
personal care staff in performing a delegated task, and re-evaluating 
the task at regular intervals. 

(21) Dietitian--A person who currently holds a license or 
provisional license issued by the Texas Department of Licensing and 
Regulation. 

(22) Direct ownership interest--Ownership of equity in the 
capital, stock, or profits of, or a membership interest in, an applicant or 
license holder. 

(23) Disclosable interest--Five percent or more direct or in-
direct ownership interest in an applicant or license holder. 

(24) Disclosure statement--An HHSC form for prospective 
residents or their legally authorized representatives that a facility must 
complete. The form contains information regarding the preadmission, 
admission, and discharge process; resident assessment and service 
plans; staffing patterns; the physical environment of the facility; 
resident activities; and facility services. 

(25) Electronic monitoring device--Video surveillance 
cameras and audio devices installed in a resident's room, designed 
to acquire communications or other sounds that occur in the room. 
An electronic, mechanical, or other device used specifically for the 
nonconsensual interception of wire or electronic communication is 
excluded from this definition. 

(26) Exploitation--

(A) For a person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority re-
moved for general purposes, the term has the meaning in Texas Family 
Code §261.001(3), which is the illegal or improper use of a child or 
of the resources of a child for monetary or personal benefit, profit, or 
gain by an employee, volunteer, or other individual working under the 
auspices of a facility or program as further described by rule or policy; 
and 

(B) For a person other than one described in subpara-
graph (A) of this paragraph, the term has the meaning in Texas Health 
and Safety Code §260A.001(4), which is the illegal or improper act or 
process of a caregiver, family member, or other individual who has an 
ongoing relationship with the resident using the resources of a resident 

for monetary or personal benefit, profit, or gain without the informed 
consent of the resident. 

(27) Facility--An entity required to be licensed under the 
Assisted Living Facility Licensing Act, Texas Health and Safety Code, 
Chapter 247. 

(28) Fire suppression authority--The paid or volunteer fire-
fighting organization or tactical unit that is responsible for fire suppres-
sion operations and related duties once a fire incident occurs within its 
jurisdiction. 

(29) Flame spread--The rate of fire travel along the surface 
of a material. This is different than other requirements for time-rated 
"burn through" resistance ratings, such as one-hour rated. Flame spread 
ratings are Class A (0-25), Class B (26-75), and Class C (76-200). 

(30) Functional disability--A mental, cognitive, or physi-
cal disability that precludes the physical performance of self-care tasks, 
including health maintenance activities and personal care. 

(31) Governmental unit--The state or any county, munic-
ipality, or other political subdivision, or any department, division, 
board, or other agency of any of the foregoing. 

(32) Health care professional--An individual licensed, cer-
tified, or otherwise authorized to administer health care, for profit or 
otherwise, in the ordinary course of business or professional practice. 
The term includes a physician, registered nurse, licensed vocational 
nurse, licensed dietitian, physical therapist, and occupational therapist. 

(33) Health maintenance activity (HMA)--Consistent with 
22 TAC §225.4 (relating to Definitions), a task that: 

(A) may be exempt from delegation based on an RN's 
assessment in accordance with §553.263(c) of this chapter (relating to 
Health Maintenance Activities); and 

(B) requires a higher level of skill to perform than per-
sonal care services and, in the context of an ALF, excludes the follow-
ing tasks: 

(i) intermittent catheterization; and 

(ii) subcutaneous, nasal, or insulin pump adminis-
tration of insulin or other injectable medications prescribed in the treat-
ment of diabetes mellitus. 

(34) HHSC--The Texas Health and Human Services Com-
mission. 

(35) Immediate threat to the health or safety of a resi-
dent--A situation that causes, or is likely to cause, serious injury, harm, 
or impairment to or the death of a resident. 

(36) Immediately available--The capacity of facility staff 
to immediately respond to an emergency after being notified through a 
communication or alarm system. The staff are to be no more than 600 
feet from the farthest resident and in the facility while on duty. 

(37) Indirect ownership interest--Any ownership or mem-
bership interest in a person that has a direct ownership interest in an 
applicant or license holder. 

(38) Isolated--A very limited number of residents are af-
fected, and a very limited number of staff are involved, or the situation 
has occurred only occasionally. 

(39) Key infectious agents--Bacteria, viruses, and other 
microorganisms which cause the most common infections and in-
fectious diseases in long-term care facilities, and can be mitigated 
by establishing, implementing, maintaining, and enforcing proper 
infection, prevention, and control policies and procedures. 
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(40) Large facility--A facility licensed for 17 or more resi-
dents. 

(41) Legally authorized representative--A person autho-
rized by law to act on behalf of a person with regard to a matter 
described in this chapter, and may include a parent, guardian, or 
managing conservator of a minor, or the guardian of an adult. 

(42) License holder--A person that holds a license to oper-
ate a facility. 

(43) Listed--Equipment, materials, or services included in 
a list published by an organization concerned with evaluation of prod-
ucts or services, that maintains periodic inspection of production of 
listed equipment or materials or periodic evaluation of services, and 
whose listing states that either the equipment, material, or service meets 
appropriate designated standards or has been tested and found suitable 
for a specified purpose. The listing organization must be acceptable to 
the authority having jurisdiction, including HHSC or any other state, 
federal, or local authority. 

(44) Local code--A model building code adopted by the lo-
cal building authority where the facility is constructed or located. 

(45) Management services--Services provided under con-
tract between the owner of a facility and a person to provide for the 
operation of a facility, including administration, staffing, maintenance, 
or delivery of resident services. Management services do not include 
contracts solely for maintenance, laundry, transportation, or food ser-
vices. 

(46) Manager--The individual in charge of the day-to-day 
operation of the facility. 

(47) Managing local ombudsman--Has the meaning given 
in §88.2 of this title. 

(48) Medication--

(A) Medication is any substance: 

(i) recognized as a drug in the official United States 
Pharmacopoeia, Official Homeopathic Pharmacopoeia of the United 
States, Texas Drug Code Index or official National Formulary, or any 
supplement to any of these official documents; 

(ii) intended for use in the diagnosis, cure, mitiga-
tion, treatment, or prevention of disease; 

(iii) other than food intended to affect the structure 
or any function of the body; and 

(iv) intended for use as a component of any sub-
stance specified in this definition. 

(B) Medication includes both prescription and 
over-the-counter medication, unless otherwise specified. 

(C) Medication does not include devices or their com-
ponents, parts, or accessories. 

(49) Medication administration--The direct application of 
a medication or drug to the body of a resident by an individual legally 
allowed to administer medication in the state of Texas. 

(50) Medication assistance or supervision--The assistance 
or supervision of the medication regimen by facility staff. Refer to 
§553.261(a) of this chapter. 

(51) Medication (self- or self-administration of)--The ca-
pability of a resident to administer the resident's own medication or 
treatments without assistance from the facility staff. 

(52) Memory care services--Services provided by an as-
sisted living facility to meet the needs of residents with a diagnosis 
of Alzheimer's disease or related disorders or a diagnosis of dementia. 

(53) Multidrug-resistant organisms--Bacteria and other 
microorganisms that have developed resistance to multiple types of 
medicine used to act against the microorganism. 

(54) Neglect--

(A) For a person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority 
removed for general purposes, the term has the meaning in Texas Fam-
ily Code §261.001(4), which is a negligent act or omission by an em-
ployee, volunteer, or other individual working under the auspices of 
a facility or program, including failure to comply with an individual 
treatment plan, plan of care, or individualized service plan, that causes 
or may cause substantial emotional harm or physical injury to, or the 
death of, a child served by the facility or program as further described 
by rule or policy; and 

(B) For a person other than one described in subpara-
graph (A) of this paragraph, the term has the meaning in Texas Health 
and Safety Code §260A.001(6), which is the failure to provide for one-
self the goods or services, including medical services, which are nec-
essary to avoid physical or emotional harm or pain or the failure of a 
caregiver to provide such goods or services. 

(55) NFPA 101--The 2012 publication titled NFPA 101 Life 
Safety Code published by the National Fire Protection Association, 
Inc., 1 Batterymarch Park, Quincy, Massachusetts 02169. 

(56) Ombudsman intern--Has the meaning given in §88.2 
of this title. 

(57) Ombudsman program--Has the meaning given in 
§88.2 of this title. 

(58) Online portal--A secure portal provided on the HHSC 
website for licensure activities, including for an assisted living facility 
applicant to submit licensure applications and information. 

(59) Pattern of violation--Repeated, but not widespread in 
scope, failures of a facility to comply with this chapter or a rule, stan-
dard, or order adopted under Texas Health and Safety Code, Chapter 
247 that: 

(A) result in a violation; and 

(B) are found throughout the services provided by the 
facility or that affect or involve the same residents or facility employ-
ees. 

(60) Person--Any individual, firm, partnership, corpora-
tion, association, or joint stock association, and the legal successor 
thereof. 

(61) Personal care services--Assistance with feeding, 
dressing, moving, bathing, or other personal needs or maintenance; or 
general supervision or oversight of the physical and mental well-being 
of a person who needs assistance to maintain a private and independent 
residence in the facility or who needs assistance to manage his or her 
personal life, regardless of whether a guardian has been appointed for 
the person. 

(62) Personal care staff--An attendant whose primary em-
ployment function is to provide personal care services. 

(63) Physician--A practitioner licensed by the Texas Med-
ical Board. 
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(64) Potential for minimal harm--A violation that has the 
potential for causing no more than a minor negative impact on a resi-
dent. 

(65) Practitioner--An individual who is currently licensed 
in a state in which the individual practices as a physician, dentist, po-
diatrist, or a physician assistant; or a registered nurse approved by the 
Texas Board of Nursing to practice as an advanced practice registered 
nurse. 

(66) Private and unimpeded access--Access to enter a fa-
cility or communicate with a resident outside of the hearing and view 
of others, without interference or obstruction from facility employees, 
volunteers, or contractors. 

(67) Qualified medical personnel--An individual who is li-
censed, certified, or otherwise authorized to administer health care. 
The term includes a physician, registered nurse, and licensed voca-
tional nurse. 

(68) Rapid influenza diagnostic test--A test administered 
to a person with flu-like symptoms that can detect the influenza viral 
nucleoprotein antigen. 

(69) Resident--An individual accepted for care in a facility. 

(70) Respite--The provision by a facility of room, board, 
and care at the level ordinarily provided for permanent residents of the 
facility to a person for not more than 60 days for each stay in the facility. 

(71) Restraint hold--

(A) A manual method, except for physical guidance or 
prompting of brief duration, used to restrict: 

(i) free movement or normal functioning of all or a 
portion of a resident's body; or 

(ii) normal access by a resident to a portion of the 
resident's body. 

(B) Physical guidance or prompting of brief duration 
becomes a restraint if the resident resists the guidance or prompting. 

(72) Restraints--Chemical restraints are psychoactive 
drugs administered for the purposes of discipline or convenience and 
are not required to treat the resident's medical symptoms. Physical 
restraints are any manual method, or physical or mechanical device, 
material, or equipment attached or adjacent to the resident that restricts 
freedom of movement. Physical restraints include restraint holds. 

(73) RN (registered nurse)--A person who holds a current 
and active license from the Texas Board of Nursing to practice profes-
sional nursing, as defined in Texas Occupations Code §301.002(2). 

(74) Safety--Protection from injury or loss of life due to 
such conditions as fire, electrical hazard, unsafe building or site condi-
tions, and the hazardous presence of toxic fumes and materials. 

(75) Seclusion--The involuntary separation of a resident 
from other residents and the placement of the resident alone in an area 
from which the resident is prevented from leaving. 

(76) Service plan--A written description of the medical 
care, supervision, or nonmedical care needed by a resident. 

(77) Short-term acute episode--An illness of less than 30 
days' duration. 

(78) Small facility--A facility licensed for 16 or fewer res-
idents. 

(79) Stable and predictable--A phrase describing the clini-
cal and behavioral status of a resident that is non-fluctuating and consis-

tent and does not require the regular presence of a registered or licensed 
vocational nurse. 

(A) The phrase does not include within its meaning a 
description of the clinical and behavioral status of a resident that is 
expected to change rapidly or needs continuous or continual nursing 
assessment and evaluation. 

(B) The phrase does include within its meaning a de-
scription of the condition of a resident receiving hospice care within a 
facility where deterioration is predictable. 

(80) Staff--Employees of an assisted living facility. 

(81) Standards--The minimum conditions, requirements, 
and criteria established in this chapter with which a facility must 
comply to be licensed under this chapter. 

(82) State Ombudsman--Has the meaning given in §88.2 of 
this title. 

(83) Terminal condition--A medical diagnosis, certified by 
a physician, of an illness that will result in death in six months or less. 

(84) Universal precautions--An approach to infection con-
trol in which blood, any body fluids visibly contaminated with blood, 
and all body fluids in situations where it is difficult or impossible to dif-
ferentiate between body fluids are treated as if known to be infectious 
for HIV, hepatitis B, and other blood-borne pathogens. 

(85) Vaccine Preventable Diseases--The diseases included 
in the most current recommendations of the Advisory Committee on 
Immunization Practices of the CDC. 

(86) Widespread in scope--A violation of Texas Health and 
Safety Code, Chapter 247 or a rule, standard, or order adopted under 
Chapter 247 that: 

(A) is pervasive throughout the services provided by the 
facility; or 

(B) represents a systemic failure by the facility that af-
fects or has the potential to affect a large portion of or all of the residents 
of the facility. 

(87) Willfully interfere--To act or not act to intentionally 
prevent, interfere with, impeded, or to attempt to intentionally prevent, 
interfere with, or impede. 

(88) Working day--Any 24-hour period, Monday through 
Friday, excluding state and federal holidays. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204423 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER B. LICENSING 
26 TAC §553.17 
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STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §247.025 and §247.026, which 
provide that the Executive Commissioner of HHSC shall adopt 
rules necessary to implement Chapter 247 and to ensure the 
quality of care and protection of assisted living facility residents' 
health and safety, respectively 

§553.17. Criteria for Licensing. 
(a) A person must be licensed to establish or operate an as-

sisted living facility in Texas. 

(1) HHSC considers one or more facilities to be part of the 
same establishment and, therefore, subject to licensure as an assisted 
living facility, based on the following factors: 

(A) common ownership; 

(B) physical proximity; 

(C) shared services, personnel, or equipment in any part 
of the facilities' operations; and 

(D) any public appearance of joint operations or of a 
relationship between the facilities. 

(2) The presence or absence of any one factor in paragraph 
(1) of this subsection is not conclusive. 

(b) To obtain a license, a person must follow the application 
requirements in this subchapter and meet the criteria for a license. 

(c) An applicant must affirmatively show that the applicant, 
license holder, controlling person, and any person required to submit 
background and qualification information meet the criteria and eligi-
bility for licensing, in accordance with this section, and: 

(1) the building in which the facility is housed: 

(A) meets local fire ordinances; 

(B) is approved by the local fire authority; 

(C) meets HHSC licensing standards in accordance 
with Subchapter D of this chapter (relating to Facility Construction) 
based on an on-site inspection by HHSC; and 

(D) if located in a county of more than 3.3 million res-
idents for initial license applications submitted or issued on or after 
December 6, 2022, is not located in a 100-year floodplain; and 

(2) operation of the facility meets HHSC licensing stan-
dards based on an on-site health inspection by HHSC, which must in-
clude observation of the care of a resident; or 

(3) the facility meets the standards for accreditation based 
on an on-site accreditation survey by the accreditation commission. 

(d) An applicant who chooses the option authorized in sub-
section (c)(3) of this section must contact HHSC to determine which 
accreditation commissions are available to meet the requirements of 
that subsection. If a license holder uses an on-site accreditation sur-
vey by an accreditation commission, as provided in this subsection 
and §553.33(i) of this subchapter (relating to Renewal Procedures and 
Qualifications), the license holder must: 

(1) provide written notification to HHSC by submitting an 
updated application in the licensing system within five working days 

after the license holder receives a notice of change in accreditation sta-
tus from the accreditation commission; and 

(2) include a copy of the notice of change with its written 
notification to HHSC. 

(e) HHSC issues a license to a facility meeting all require-
ments of this chapter. The facility must not exceed the maximum al-
lowable number of residents specified on the license. 

(f) HHSC denies an application for an initial license or a re-
newal of a license if: 

(1) the applicant, license holder, controlling person, or any 
person required to be disclosed on the application for licensure has been 
debarred or excluded from the Medicare or Medicaid programs by the 
federal government or a state; 

(2) a court has issued an injunction prohibiting the appli-
cant, license holder, controlling person, or any person required to be 
disclosed on the application for licensure from operating a facility; or 

(3) during the five years preceding the date of the applica-
tion, a license to operate a health care facility, long-term care facility, 
assisted living facility, or similar facility in any state held by the appli-
cant, license holder, controlling person, or any person required to be 
disclosed on the application for licensure has been revoked. 

(g) A license holder or controlling person who operates a nurs-
ing facility or an assisted living facility for which a trustee was ap-
pointed and for which emergency assistance funds, other than funds to 
pay the expenses of the trustee, were used is subject to exclusion from 
eligibility for: 

(1) the issuance of an initial license for a facility for which 
the person has not previously held a license; and 

(2) the renewal of the license of the facility for which the 
trustee was appointed. 

(h) HHSC may deny an application for an initial license or 
refuse to renew a license if an applicant, license holder, controlling 
person, or any person required to be disclosed on the application for 
licensure: 

(1) violates Texas Health and Safety Code, Chapter 247; 
a section, standard, or order adopted under Chapter 247; or a license 
issued under Chapter 247 in either a repeated or substantial manner; 

(2) commits an act described in §553.751(a)(2) - (9) of this 
chapter (relating to Administrative Penalties); 

(3) aids, abets, or permits a substantial violation described 
in paragraph (1) or (2) of this subsection about which the person had 
or should have had knowledge; 

(4) fails to provide the required information, facts, or ref-
erences; 

(5) engages in the following: 

(A) knowingly submits false or intentionally mislead-
ing statements to HHSC; 

(B) uses subterfuge or other evasive means of filing an 
application for licensure; 

(C) engages in subterfuge or other evasive means of fil-
ing on behalf of another who is unqualified for licensure; 

(D) knowingly conceals a material fact related to licen-
sure; or 

(E) is responsible for fraud; 
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(6) fails to pay the following fees, taxes, and assessments 
when due: 

(A) license fees, as described in §553.47 of this sub-
chapter (relating to License Fees); or 

(B) franchise taxes, if applicable; 

(7) during the five years preceding the date of the applica-
tion, has a history in any state or other jurisdiction of any of the fol-
lowing: 

(A) operation of a facility that has been decertified or 
has had its contract canceled under the Medicare or Medicaid program; 

(B) federal or state long-term care facility, assisted liv-
ing facility, or similar facility sanctions or penalties, including mon-
etary penalties, involuntary downgrading of the status of a facility li-
cense, proposals to decertify, directed plans of correction, or the denial 
of payment for new Medicaid admissions; 

(C) unsatisfied final judgments, excluding judgments 
wholly unrelated to the provision of care rendered in long-term care 
facilities; 

(D) eviction involving any property or space used as a 
facility; or 

(E) suspension of a license to operate a health care facil-
ity, long-term care facility, assisted living facility, or a similar facility; 

(8) violates Texas Health and Safety Code §247.021 by op-
erating a facility without a license; or 

(9) is subject to denial or refusal as described in Chapter 
560 of this title (relating to Denial or Refusal of License) during the 
time frames described in that chapter. 

(i) Without limitation, HHSC reviews all information pro-
vided by an applicant, a license holder, a person required to be 
disclosed on the application for licensure, or a manager when consid-
ering grounds for denial of an initial license application or a renewal 
application in accordance with subsection (h) of this section. HHSC 
may grant a license if HHSC finds the applicant, license holder, person 
required to be disclosed on the application for licensure, affiliate, or 
manager is able to comply with the rules in this chapter. 

(j) HHSC reviews final actions when considering the grounds 
for denial of an initial license application or renewal application in ac-
cordance with subsections (f) and (h) of this section. An action is final 
when routine administrative and judicial remedies are exhausted. An 
applicant must disclose all actions, whether pending or final. 

(k) If an applicant owns multiple facilities, HHSC examines 
the overall record of compliance in all of the applicant's facilities. An 
overall record poor enough to deny issuance of a new license does not 
preclude the renewal of a license of a facility with a satisfactory record. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204424 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER D. FACILITY CONSTRUCTION 
DIVISION 2. PROVISIONS APPLICABLE TO 
ALL FACILITIES 
26 TAC §553.103 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; and 
Texas Health and Safety Code §247.025 and §247.026, which 
provide that the Executive Commissioner of HHSC shall adopt 
rules necessary to implement Chapter 247 and to ensure the 
quality of care and protection of assisted living facility residents' 
health and safety, respectively 

§553.103. Site and Location for all Assisted Living Facilities. 
(a) Firefighting unit. An assisted living facility must be served 

by a professional or volunteer firefighting unit and must have a water 
supply that meets the firefighting unit's requirements and approval. 

(b) Correction of hazards. An assisted living facility must cor-
rect a site or building condition that HHSC staff identifies to be a fire, 
health, or physical hazard. 

(c) Parking. 

(1) An assisted living facility must provide or arrange for 
nearby parking spaces for the private vehicles of residents and visitors. 

(2) An assisted living facility must provide a minimum of 
one parking space for every four residents in its licensed capacity, and 
for any fraction thereof, or per local requirements, whichever is more 
stringent. 

(d) Ramps. 

(1) An assisted living facility must ensure a ramp, walk, or 
step is of slip-resistive texture and is uniform, without irregularities. 

(2) An assisted living facility must ensure a ramp does not 
exceed a slope of one foot in 12 feet. 

(3) An assisted living facility must ensure any new ramp 
has a clear width of at least 36 inches. A new ramp is one that was 
installed or constructed on or after August 31, 2021. 

(e) Site conditions. An assisted living facility must provide a 
guardrail, fence, or handrail where a grade makes an abrupt change in 
level. 

(f) Outside grounds. An assisted living facility must ensure 
that each outside area, grounds, and any adjacent buildings are main-
tained in good condition and kept free of rubbish, garbage, and un-
tended growth that may constitute a fire or health hazard. 

(g) Drainage. An assisted living facility must ensure site 
grades provide for water drainage away from structures to prevent 
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ponding or standing water at or near a building, unless the ponding 
or standing water is part of an approved drainage system intended to 
hold water for a period of time. 

(h) 100-year Floodplain. An assisted living facility that ap-
plies for an initial license or is initially licensed on or after December 
6, 2022, must not be located in a 100-year floodplain, if the facility is 
located in a county of more than 3.3 million residents. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204426 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER E. STANDARDS FOR 
LICENSURE 
26 TAC §553.257, §553.259 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rule-making authority; and Texas 
Health and Safety Code §247.025 and §247.026, which provide 
that the Executive Commissioner of HHSC shall adopt rules nec-
essary to implement Chapter 247 and to ensure the quality of 
care and protection of assisted living facility residents' health and 
safety, respectively 

§553.257. Human Resources. 
(a) Personnel records. A facility must keep current and com-

plete personnel records on a facility employee for review by HHSC 
staff including: 

(1) documentation that the facility performed a criminal 
history check; 

(2) an annual employee misconduct registry check; 

(3) an annual nurse aide registry check; 

(4) documentation of initial tuberculosis screenings refer-
enced in §553.261(f) of this subchapter (relating to Coordination of 
Care); 

(5) documentation of the employee's compliance with 
or exemption from the facility vaccination policy referenced in 
§553.261(f) of this subchapter; 

(6) the signed statement from the employee referenced in 
§553.273 of this subchapter (relating to Abuse, Neglect, or Exploitation 
Reportable to HHSC by Facilities), acknowledging that the employee 
may be criminally liable for the failure to report abuse, neglect, and 
exploitation; and 

(7) a signed disclosure statement, indicating whether the 
employee: 

(A) has been convicted of an offense described in Texas 
Health and Safety Code §250.006; and 

(B) has lived in a state other than Texas within the past 
five years. 

(b) Investigation of facility employees. 

(1) A facility must comply with the provisions of Texas 
Health and Safety Code, Chapter 250. 

(2) Before a facility hires an employee, the facility must 
search the employee misconduct registry (EMR) established under 
§253.007, Texas Health and Safety Code, and the HHSC nurse aide 
registry (NAR) to determine if the individual is designated in either 
registry as unemployable based on employee misconduct. Both 
registries can be accessed on the HHSC Internet website. 

(3) A facility is prohibited from hiring or continuing to em-
ploy a person who is listed in the EMR or NAR as unemployable or who 
has been convicted of an offense listed in §250.006 as a bar to employ-
ment or is a contraindication to employment with the facility. 

(4) A facility must provide notification about the EMR to 
an employee in accordance with 26 TAC §711.1413 (relating to Em-
ployment and Registry Information). 

(5) In addition to the initial search of the NAR and the 
EMR, a facility must conduct a search of the NAR and the EMR to 
determine if the employee is designated in either registry as unemploy-
able at least every 12 months. 

(6) A facility must keep a copy of the results of the initial 
and annual searches of the NAR and EMR in the employee's personnel 
file. 

(7) If an applicant for employment indicates on the disclo-
sure statement that they have lived in another state within the past five 
years, the facility must conduct a name-based criminal history check in 
each state in which the applicant previously resided within the five-year 
period. A facility may hire the applicant pending the results of the 
name-based criminal history check in each state, but the employee must 
not be in a position that has direct contact with residents. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204427 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

CHAPTER 554. NURSING FACILITY 
REQUIREMENTS FOR LICENSURE AND 
MEDICAID CERTIFICATION 

47 TexReg 7712 November 18, 2022 Texas Register 



The Texas Health and Human Services Commission (HHSC) 
adopts in Texas Administrative Code (TAC) Title 26, Part 1, 
Chapter 554, Licensing Standards for Licensure and Medicaid 
Certification, amendments to §554.101, relating to Definitions; 
§554.204, relating to Application Requirements; §554.403, 
relating to Notice of Rights and Services; §554.1921, relating to 
General Requirements for a Nursing Facility; §554.1935, relat-
ing to Automated External Defibrillators; §554.2002, relating to 
Procedural Requirements--Licensure Inspections and Surveys; 
§554.2326, relating to Medicaid Swing Bed Program for Rural 
Hospitals; and the repeal of §554.1913, relating to Clinical 
Records Service Supervisor. 
The amendments to §§554.101, 554.403, 554.1921 and 
§554.2326 are adopted with changes to the proposed text as 
published in the August 5, 2022, issue of the Texas Register (47 
TexReg 4645). These rules will be republished. 
The amendments to §§554.204, 554.1935, and 554.2002, and 
the repeal of §554.1913 are adopted without changes to the pro-
posed text as published in the August 5, 2022, issue of the Texas 
Register (47 TexReg 4645). These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of the amendments to §§554.101, 554.204, 
554.403, and 554.1921 is to implement Senate Bill (S.B.) 383, 
87th Legislature, Regular Session, 2021. S.B. 383 requires 
a nursing facility (NF) that advertises, markets, or otherwise 
promotes that it provides memory care services to provide an 
additional HHSC prescribed memory care disclosure statement 
to each resident or resident representative and to each person 
applying for services from the facility or that person's next of kin 
or guardian. 
The purpose of the repeal of §554.1913 and amendments to 
§554.2326 is to remove the requirement for a NF to employ a 
clinical records supervisor or other medical records keeper. 
The purpose of the amendments to §554.1935 is to implement 
S.B. 199, 87th Legislature, Regular Session, 2021. S.B. 199 
requires a NF to conduct monthly inspections of its automated 
external defibrillator. 
The purpose of the amendment to §554.2002 is to implement 
House Bill (H.B.) 1423, 87th Legislature, Regular Session, 
2021. H.B. 1423 increases the survey frequency of required 
unannounced NF inspections from two per three-year licensing 
period to one annually. H.B. 1423 also allows HHSC to conduct 
a follow-up inspection for evaluation and monitoring purposes 
to ensure HHSC is citing deficiencies consistently. 
The amendments also update rule references that became out-
dated as a result of the administrative transfer of rules from 40 
TAC Chapter 19 to 26 TAC Chapter 554, reflect the transfer of 
functions from the Texas Department of Human Services or the 
Texas Department of Aging and Disability Services to HHSC, up-
date terminology, and remove outdated references and require-
ments. 
COMMENTS 

The 31-day comment period ended September 6, 2022. 
During this period, HHSC received comments regarding the 
proposed rules from two commenters: the Office of the State 
Long-term Care Ombudsman and Texas Healthcare Associa-
tion. A summary of comments relating to the rules and HHSC's 
responses follows. 

Comment: The commenters expressed concern over an 
additional memory care disclosure statement required by 
§554.403(n)(1). Commenters stated that multiple disclosure 
statements may be confusing to prospective or new residents. 
One commenter was concerned that memory care services 
may not be clearly distinguished from an Alzheimer's certified 
facility's services and recommended changes to language at 
§554.403(n)(1)(B). Another commenter recommended allowing 
more time to notify the residents of a change to the disclosure 
statement as required by §554.403(o). 
Response: HHSC declined to remove the additional memory 
care disclosure statement in §554.403(n)(1) as it is required by 
S.B. 383. HHSC agreed with the concerns that memory care 
services may not be clearly distinguished from Alzheimer's and 
revised the definition of "Memory care services" at §554.101(82) 
and revised language at §554.403(n)(1)(B). HHSC declined to 
increase the time frame in §554.403(o) to allow for more than 
30-days' notice to residents and families before a change to the 
disclosure statement. HHSC will take this recommendation into 
consideration during a future rule project. 
HHSC made a change to §554.1921(e)(12) to comply with 
changes to Government Code §411.204 and remove the word 
"concealed" when referencing handguns. 
HHSC made a change to §554.2326(e) to remove the swing bed 
NF applicability reference requirements as they are informational 
only and are found in the requirements for hospitals. There is no 
additional benefit to having the rule references in the NF rules. 
SUBCHAPTER B. DEFINITIONS 
26 TAC §554.101 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; Texas 
Health and Safety Code §242.001, which states that the goal of 
Chapter 242 is to ensure that nursing facilities in Texas deliver 
the highest possible quality of care and establish the minimum 
acceptable levels of care for individuals who are living in a 
nursing facility; and Texas Health and Safety Code §242.037, 
which requires the Executive Commissioner of HHSC to make 
and enforce rules prescribing the minimum standards relating 
to quality of life, quality of care, and resident rights for nursing 
facility residents. 
§554.101. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Abuse--Negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or punishment with resulting phys-
ical or emotional harm or pain to a resident; or sexual abuse, including 
involuntary or nonconsensual sexual conduct that would constitute an 
offense under Texas Penal Code §21.08 (indecent exposure) or Texas 
Penal Code Chapter 22 (assaultive offenses), sexual harassment, sex-
ual coercion, or sexual assault. 

(2) Act--Chapter 242 of the Texas Health and Safety Code. 

(3) Activities assessment--See Comprehensive Assess-
ment and Comprehensive Care Plan. 
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(4) Activity director--The qualified individual appointed 
by the facility to direct the activities program as described in §554.702 
of this chapter (relating to Activities). 

(5) Addition--The addition of floor space to an institution. 

(6) Administrator--A person currently licensed in accor-
dance with 26 TAC Chapter 555 (relating to Nursing Facility Admin-
istrators). 

(7) Admission MDS assessment--An MDS assessment that 
determines a recipient's initial determination of eligibility for medical 
necessity for admission into the Texas Medicaid Nursing Facility Pro-
gram. 

(8) Advanced practice registered nurse--A person licensed 
as a registered nurse and approved to practice as an advanced practice 
registered nurse by the Texas Board of Nursing. 

(9) Adverse event--An untoward, undesirable, and usually 
unanticipated event that causes death or serious injury, or the risk of 
death or serious injury. 

(10) Alzheimer's Disclosure Statement for Nursing Facili-
ties--The HHSC-prescribed form a facility uses to describe the nature 
of care or treatment of residents with Alzheimer's disease and related 
disorders. 

(11) Alzheimer's disease and related disorders--
Alzheimer's disease and any other irreversible dementia described by 
the Centers for Disease Control and Prevention or the most current 
edition of the Diagnostic and Statistical Manual of Mental Disorders. 

(12) Applicant--A person or governmental unit, as those 
terms are defined in the Texas Health and Safety Code, Chapter 242, 
applying for a license under that chapter. 

(13) Attending physician--A physician, currently licensed 
by the Texas Medical Board, who is designated by the resident or res-
ident representative as having primary responsibility for the treatment 
and care of the resident. 

(14) Authorized electronic monitoring--The placement of 
an electronic monitoring device in a resident's room and using the de-
vice to make tapes or recordings after making a request to the facility 
to allow electronic monitoring. 

(15) Barrier precautions--Precautions including the use of 
gloves, masks, gowns, resuscitation equipment, eye protectors, aprons, 
face shields, and protective clothing for purposes of infection control. 

(16) Care and treatment--Services required to maximize 
resident independence, personal choice, participation, health, self-care, 
psychosocial functioning, and reasonable safety, all consistent with 
the preferences of the resident. 

(17) Certification--The determination by HHSC that a 
nursing facility meets all the requirements of the Medicaid or Medicare 
programs. 

(18) Certified facility--A facility that meets the require-
ments of the Medicare program, the Medicaid program, or both. 

(19) Certified Ombudsman--Has the meaning given in 
§88.2 of this title (relating to Definitions). 

(20) CFR--Code of Federal Regulations. 

(21) Change of ownership-- An event that results in a 
change to the federal taxpayer identification number of the license 
holder of a facility. The substitution of a personal representative for a 
deceased license holder is not a change of ownership. 

(22) Chemical restraints--Any drug administered for the 
purpose of discipline or convenience, and not required to treat the 
resident's medical symptoms. 

(23) CMS--Centers for Medicare & Medicaid Services. 

(24) Complaint--Any allegation received by HHSC other 
than an incident reported by the facility. Such allegations include, but 
are not limited to, abuse, neglect, exploitation, or violation of state or 
federal standards. 

(25) Completion date--The date an RN assessment coordi-
nator signs an MDS assessment as complete. 

(26) Comprehensive assessment--An interdisciplinary de-
scription of a resident's needs and capabilities including daily life func-
tions and significant impairments of functional capacity, as described 
in §554.801(2) of this chapter (relating to Resident Assessment). 

(27) Comprehensive care plan--A plan of care prepared by 
an interdisciplinary team that includes measurable short-term and long-
term objectives and timetables to meet the resident's needs developed 
for each resident after admission. The plan addresses at least the fol-
lowing needs: medical, nursing, rehabilitative, psychosocial, dietary, 
activity, and resident's rights. The plan includes strategies developed 
by the team, as described in §554.802(c)(2) of this chapter (relating to 
Comprehensive Person-Centered Care Planning), consistent with the 
physician's prescribed plan of care, to assist the resident in eliminat-
ing, managing, or alleviating health or psychosocial problems identi-
fied through assessment. Planning includes: 

(A) goal setting; 

(B) establishing priorities for management of care; 

(C) making decisions about specific measures to be 
used to resolve the resident's problems; and 

(D) assisting in the development of appropriate coping 
mechanisms. 

(28) Controlling person--A person with the ability, acting 
alone or in concert with others, to directly or indirectly, influence, di-
rect, or cause the direction of the management, expenditure of money, 
or policies of a nursing facility or other person. A controlling person 
does not include a person, such as an employee, lender, secured credi-
tor, or landlord, who does not exercise any influence or control, whether 
formal or actual, over the operation of a facility. A controlling person 
includes: 

(A) a management company, landlord, or other business 
entity that operates or contracts with others for the operation of a nurs-
ing facility; 

(B) any person who is a controlling person of a manage-
ment company or other business entity that operates a nursing facility 
or that contracts with another person for the operation of a nursing fa-
cility; 

(C) an officer or director of a publicly traded corpora-
tion that is, or that controls, a facility, management company, or other 
business entity described in subparagraph (A) of this paragraph but 
does not include a shareholder or lender of the publicly traded corpo-
ration; and 

(D) any other individual who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant, 
or provider of a nursing facility, is in a position of actual control or au-
thority with respect to the nursing facility, without regard to whether 
the individual is formally named as an owner, manager, director, offi-
cer, provider, consultant, contractor, or employee of the facility. 
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(29) Covert electronic monitoring--The placement and use 
of an electronic monitoring device that is not open and obvious, and 
the facility and HHSC have not been informed about the device by the 
resident, by a person who placed the device in the room, or by a person 
who uses the device. 

(30) DADS--The term referred to the Department of Aging 
and Disability Services; it now refers to HHSC. 

(31) Dentist--A practitioner licensed to practice dentistry 
by the Texas State Board of Dental Examiners. 

(32) DHS--This term referred to the Texas Department of 
Human Services; it now refers to HHSC. 

(33) Dietitian--A qualified dietitian is one who is qualified 
based upon either: 

(A) registration by the Commission on Dietetic Regis-
tration of the Academy of Nutrition and Dietetics; or 

(B) licensure, or provisional licensure, as a dietitian un-
der Texas Occupations Code, Chapter 701 and one year of supervisory 
experience in dietetic service of a health care facility. 

(34) Direct ownership interest--Ownership of equity in the 
capital, stock, or profits of, or a membership interest in, an applicant or 
license holder. 

(35) Disclosable interest--Five percent or more direct or in-
direct ownership interest in an applicant or license holder. 

(36) Distinct part--That portion of a facility certified to par-
ticipate in the Medicaid Nursing Facility program or as a SNF in the 
Medicare program. 

(37) Drug (also referred to as medication)--Any of the fol-
lowing: 

(A) any substance recognized as a drug in the official 
United States Pharmacopoeia, official Homeopathic Pharmacopoeia of 
the United States, or official National Formulary, or any supplement to 
any of them; 

(B) any substance intended for use in the diagnosis, 
cure, mitigation, treatment, or prevention of disease in humans; 

(C) any substance (other than food) intended to affect 
the structure or any function of the body of a human; and 

(D) any substance intended for use as a component of 
any substance specified in subparagraphs (A) - (C) of this paragraph. 
It does not include devices or their components, parts, or accessories. 

(38) Electronic monitoring device--Video surveillance 
cameras and audio devices installed in a resident's room, designed 
to acquire communications or other sounds that occur in the room. 
An electronic, mechanical, or other device used specifically for the 
nonconsensual interception of wire or electronic communication is 
excluded from this definition. 

(39) Emergency--A sudden change in a resident's condition 
requiring immediate medical intervention. 

(40) Essential Caregiver--A family member, friend, 
guardian, volunteer, or other person designated for in-person visits 
by an individual, resident, or client or the individual's, resident's, or 
client's guardian or legally authorized representative (LAR) during a 
public health emergency or disaster. In case of conflict between an 
individual's, resident's, or client's selection and a guardian's selection 
on behalf of the individual, resident, or client, the guardian's selection 
prevails, in accordance with the terms of the guardianship. If an 
individual, resident, or client has no guardian and is unable to select 

an essential caregiver, the individual's, resident's, or client's LAR may 
select the essential caregiver. 

(41) Executive Commissioner--The executive commis-
sioner of the Health and Human Services Commission. 

(42) Exploitation--The illegal or improper act or process 
of a caregiver, family member, or other individual who has an ongoing 
relationship with a resident using the resources of the resident for mon-
etary or personal benefit, profit, or gain without the informed consent 
of the resident. 

(43) Facility--Unless otherwise indicated, a facility is an 
institution that provides organized and structured nursing care and ser-
vice and is subject to licensure under Texas Health and Safety Code, 
Chapter 242. 

(A) For Medicaid, a facility is a nursing facility which 
meets the requirements of §1919(a) - (d) of the Social Security Act 
(42 U.S.C. §1396r(a) - (d)). A facility may not include any institution 
that is for the care and treatment of mental diseases except for services 
furnished to individuals age 65 and over and who are eligible as defined 
in Chapter 303 of this title (relating to Preadmission Screening and 
Resident Review (PASRR)). 

(B) For Medicare and Medicaid purposes (including el-
igibility, coverage, certification, and payment), the "facility" is always 
the entity which participates in the program, whether that entity is com-
prised of all of, or a distinct part of, a larger institution. 

(C) "Facility" is also referred to as a nursing home or 
nursing facility. Depending on context, these terms are used to rep-
resent the management, administrator, or other persons or groups in-
volved in the provision of care of the resident; or to represent the phys-
ical building, which may consist of one or more floors or one or more 
units, or which may be a distinct part of a licensed hospital. 

(44) Family council--A group of family members, friends, 
or legal guardians of residents, who organize and meet privately or 
openly. 

(45) Family representative--An individual appointed by 
the resident to represent the resident and other family members, by 
formal or informal arrangement. 

(46) Fiduciary agent--An individual who holds in trust an-
other's monies. 

(47) Goals--Long-term: general statements of desired out-
comes. Short-term: measurable time-limited, expected results that pro-
vide the means to evaluate the resident's progress toward achieving 
long-term goals. 

(48) Governmental unit--A state or a political subdivision 
of the state, including a county or municipality. 

(49) Health care provider--An individual, including a 
physician, or facility licensed, certified, or otherwise authorized to ad-
minister health care, in the ordinary course of business or professional 
practice. 

(50) Hearing--A contested case hearing held in accordance 
with the Administrative Procedure Act, Texas Government Code, 
Chapter 2001, and the formal hearing procedures in 1 TAC Chapter 
357, Subchapter I (relating to Hearings Under the Administrative 
Procedure Act) and 40 TAC Chapter 91 (relating to Hearings Under 
the Administrative Procedure Act). 

(51) HHSC--The Texas Health and Human Services Com-
mission. 

(52) HIV--Human Immunodeficiency Virus. 
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(53) Incident--An abnormal event, including accidents or 
injury to staff or residents, which is documented in facility reports. An 
occurrence in which a resident may have been subject to abuse, neglect, 
or exploitation must also be reported to HHSC. 

(54) Indirect ownership interest--Any ownership or mem-
bership interest in a person that has a direct ownership interest in an 
applicant or license holder. 

(55) Infection control--A program designed to prevent the 
transmission of disease and infection in order to provide a safe and 
sanitary environment. 

(56) Inspection--Any on-site visit to or survey of an insti-
tution by HHSC for the purpose of licensing, monitoring, complaint 
investigation, architectural review, or similar purpose. 

(57) Involuntary seclusion--Separation of a resident from 
others or from the resident's room or confinement to the resident's room, 
against the resident's will or the will of a person who is legally autho-
rized to act on behalf of the resident. Monitored separation from other 
residents is not involuntary seclusion if the separation is a therapeutic 
intervention that uses the least restrictive approach for the minimum 
amount of time, not to exceed 24 hours, until professional staff can de-
velop a care plan to meet the resident's needs. 

(58) IV--Intravenous. 

(59) Legend drug or prescription drug--Any drug that re-
quires a written or telephonic order of a practitioner before it may be 
dispensed by a pharmacist, or that may be delivered to a particular res-
ident by a practitioner in the course of the practitioner's practice. 

(60) License holder--A person that holds a license to oper-
ate a facility. 

(61) Licensed health professional--A physician; physician 
assistant; advanced practice registered nurse; physical, speech, or oc-
cupational therapist; pharmacist; physical therapist assistant occupa-
tional therapy assistant; registered professional nurse; licensed voca-
tional nurse; licensed dietitian; licensed social worker; or certified res-
piratory care practitioner. 

(62) Licensed vocational nurse (LVN)--A nurse who is cur-
rently licensed by the Texas Board of Nursing as a licensed vocational 
nurse. 

(63) Life Safety Code--NFPA 101. 

(64) Life safety features--Fire safety components required 
by NFPA 101, including building construction, fire alarm systems, 
smoke detection systems, interior finishes, sizes and thicknesses of 
doors, exits, emergency electrical systems, and sprinkler systems. 

(65) Life support--Use of any technique, therapy, or device 
to assist in sustaining life. (See §554.419 of this chapter (relating to 
Advance Directives)). 

(66) Local authorities--Persons, including, but not limited 
to, local health authority, fire marshal, and building inspector, who may 
be authorized by state law, county order, or municipal ordinance to 
perform certain inspections or certifications. 

(67) Local health authority--The physician appointed by 
the governing body of a municipality or the commissioner's court of 
the county to administer state and local laws relating to public health 
in the municipality's or county's jurisdiction as defined in Texas Health 
and Safety Code, §121.021. 

(68) Long-term care-regulatory--HHSC Regulatory Ser-
vices Division, which is responsible for surveying nursing facilities to 

determine compliance with regulations for licensure and certification 
for Medicaid participation. 

(69) Major injury--An injury that qualifies as a major injury 
under NFPA 99. 

(70) Management services--Services provided under con-
tract between the owner of a facility and a person to provide for the 
operation of a facility, including administration, staffing, maintenance, 
or delivery of resident services. Management services do not include 
contracts solely for maintenance, laundry, or food service. 

(71) Manager--A person, other than a licensed nursing 
home administrator, having a contractual relationship to provide 
management services to a facility. 

(72) Managing local ombudsman--Has the meaning given 
in §88.2 of this title. 

(73) MDS--Minimum data set. See RAI. 

(74) MDS nurse reviewer--A registered nurse employed by 
HHSC to monitor the accuracy of the MDS assessment submitted by a 
Medicaid-certified nursing facility. 

(75) Medicaid applicant--A person who requests the deter-
mination of eligibility to become a Medicaid recipient. 

(76) Medicaid nursing facility vendor payment sys-
tem--Electronic billing and payment system for reimbursement to 
nursing facilities for services provided to eligible Medicaid recipients. 

(77) Medicaid recipient--A person who meets the eligibil-
ity requirements of the Title XIX Medicaid program, is eligible for 
nursing facility services, and resides in a Medicaid-participating facil-
ity. 

(78) Medical director--A physician licensed by the Texas 
Medical Board, who is engaged by the nursing home to assist in and 
advise regarding the provision of nursing and health care. 

(79) Medical power of attorney--The legal document that 
designates an agent to make treatment decisions if the individual des-
ignator becomes incapable. 

(80) Medication aide--A person who holds a current per-
mit issued under the Medication Aide Training Program as described 
in Chapter 557 of this title (relating to Medication Aides--Program Re-
quirements) and acts under the authority of a person who holds a cur-
rent license under state law which authorizes the licensee to administer 
medication. 

(81) Memory Care Disclosure Statement for Nursing Fa-
cilities--The HHSC-prescribed form a facility uses when the facility 
advertises, markets, or otherwise promotes that it provides services to 
residents with Alzheimer's disease and related disorders. 

(82) Memory care services--Services provided by a 
nursing facility that meet the needs of residents with a diagnosis of 
Alzheimer's disease or related disorders or a diagnosis of dementia. 

(83) Misappropriation--The taking, secretion, misapplica-
tion, deprivation, transfer, or attempted transfer to any person not en-
titled to receive any property, real or personal, or anything of value 
belonging to or under the legal control of a resident without the effec-
tive consent of the resident or other appropriate legal authority, or the 
taking of any action contrary to any duty imposed by federal or state 
law prescribing conduct relating to the custody or disposition of prop-
erty of a resident. 

(84) MN--Medical necessity. A determination, made by 
physicians and registered nurses who are employed by or contract with 
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the state Medicaid claims administrator, that a recipient requires the 
services of a licensed nurse in an institutional setting to carry out a 
physician's planned regimen for total care. A recipient's need for cus-
todial care in a 24-hour institutional setting does not constitute medical 
necessity. 

(85) Neglect--The failure to provide goods or services, in-
cluding medical services that are necessary to avoid physical or emo-
tional harm, pain, or mental illness. 

(86) NFPA--National Fire Protection Association. 

(87) NFPA 99--NFPA 99, Health Care Facilities Code, 
2012 Edition. 

(88) NFPA 101--NFPA 101, Life Safety Code, 2012 Edi-
tion. 

(89) Nurse aide--An individual who provides nursing or 
nursing-related services to residents in a facility under the supervision 
of a licensed nurse. This term may include an individual who provides 
these services through an agency or under a contract with the facil-
ity. This definition does not include an individual who is a licensed 
health professional, a registered dietitian, or someone who volunteers 
such services without pay. A nurse aide is not authorized to provide 
nursing or nursing-related services for which a license or registration 
is required under state law. Nurse aides do not include those individu-
als who furnish services to residents only as paid feeding assistants. 

(90) Nurse practitioner--An advanced practice registered 
nurse licensed by the Texas Board of Nursing in the role of Nurse Prac-
titioner. 

(91) Nurses' station--A nurses' station is an area designated 
as the focal point on all shifts for the administration and supervision of 
resident-care activities for a designated number of resident bedrooms. 

(92) Nursing care--Services provided by nursing personnel 
which include, but are not limited to, observation; promotion and main-
tenance of health; prevention of illness and disability; management of 
health care during acute and chronic phases of illness; guidance and 
counseling of individuals and families; and referral to physicians, other 
health care providers, and community resources when appropriate. 

(93) Nursing facility or nursing home--See definition of 
"facility." 

(94) Nursing personnel--Persons assigned to give direct 
personal and nursing services to residents, including registered nurses, 
licensed vocational nurses, nurse aides, and medication aides. Unli-
censed personnel function under the authority of licensed personnel. 

(95) Objectives--See definition of "goals." 

(96) OBRA--Omnibus Budget Reconciliation Act of 1987, 
which includes provisions relating to nursing home reform. 

(97) Ombudsman intern--Has the meaning given in §88.2 
of this title. 

(98) Ombudsman Program--Has the meaning given in 
§88.2 of this title. 

(99) Paid feeding assistant--An individual who meets the 
requirements of §554.1113 of this chapter (relating to Paid Feeding 
Assistants) and who is paid to feed residents by a facility or who is 
used under an arrangement with another agency or organization. 

(100) Palliative Plan of Care--Appropriate medical and 
nursing care for residents with advanced and progressive diseases 
for whom the focus of care is controlling pain and symptoms while 
maintaining optimum quality of life. 

(101) PASARR or PASRR--Preadmission Screening and 
Resident Review. 

(102) Patient care-related electrical appliance--An electri-
cal appliance that is intended to be used for diagnostic, therapeutic, or 
monitoring purposes in a patient care area, as defined in Standard 99 of 
the National Fire Protection Association. 

(103) Person--An individual, firm, partnership, corpora-
tion, association, joint stock company, limited partnership, limited 
liability company, or any other legal entity, including a legal successor 
of those entities. 

(104) Person-centered care--To focus on the resident as the 
locus of control, and to support the resident in making choices and 
having control over the resident's daily life. 

(105) Pharmacist--An individual, licensed by the Texas 
State Board of Pharmacy to practice pharmacy, who prepares and 
dispenses medications prescribed by a practitioner. 

(106) Physical restraint--Any manual method, or physical 
or mechanical device, material or equipment attached, or adjacent to 
the resident's body, that the individual cannot remove easily which re-
stricts freedom of movement or normal access to one's body. The term 
includes a restraint hold. 

(107) Physician--A doctor of medicine or osteopathy cur-
rently licensed by the Texas Medical Board to practice medicine. 

(108) Physician assistant (PA)--An individual who is 
licensed as a physician assistant under Texas Occupations Code, 
Chapter 204. 

(109) Podiatrist--A practitioner whose profession encom-
passes the care and treatment of feet who is licensed to practice podia-
try by the Texas State Board of Podiatric Medical Examiners. 

(110) Poison--Any substance that federal or state regula-
tions require the manufacturer to label as a poison and is to be used 
externally by the consumer from the original manufacturer's container. 
Drugs to be taken internally that contain the manufacturer's poison la-
bel, but are dispensed by a pharmacist only by or on the prescription 
order of a practitioner, are not considered a poison, unless regulations 
specifically require poison labeling by the pharmacist. 

(111) Practitioner--A physician, podiatrist, dentist, or an 
advanced practice registered nurse or physician assistant to whom a 
physician has delegated authority to sign a prescription order, when re-
lating to pharmacy services. 

(112) Private and unimpeded access--Access to enter a fa-
cility, or communicate with a resident outside of the hearing or view 
of others, without interference or obstruction from facility employees, 
volunteers, or contractors. 

(113) PRN (pro re nata)--As needed. 

(114) Provider--The individual or legal business entity that 
is contractually responsible for providing Medicaid services under an 
agreement with HHSC. 

(115) Qualified mental health professional - community 
services--Has the meaning given in §301.303 of this title (relating to 
Definitions). 

(116) Qualified surveyor--An employee of HHSC who has 
completed state and federal training on the survey process and passed 
a federal standardized exam. 

(117) Quality assessment and assurance committee--A 
group of health care professionals in a facility who develop and 
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implement appropriate action to identify and rectify substandard care 
and deficient facility practice. 

(118) Quality measure report--A report that provides infor-
mation derived from an MDS that provides a numeric value to quality 
indicators. This data is available to the public as part of the Nursing 
Home Quality Initiative (NHQI), and is intended to provide objective 
measures for consumers to make informed decisions about the quality 
of care in a nursing facility. 

(119) Quality-of-care monitor--A registered nurse, phar-
macist, or dietitian employed by HHSC who is trained and experienced 
in long-term care facility regulation, standards of practice in long-term 
care, and evaluation of resident care, and functions independently of 
HHSC Regulatory Services Division. 

(120) RAI--Resident Assessment Instrument. An assess-
ment tool used to conduct comprehensive, accurate, standardized, and 
reproducible assessments of each resident's functional capacity as spec-
ified by the Secretary of the U. S. Department of Health and Human 
Services. At a minimum, this instrument must consist of the MDS core 
elements as specified by CMS; utilization guidelines; and Care Area 
Assessment process. 

(121) Recipient--Any individual residing in a Medicaid 
certified facility or a Medicaid certified distinct part of a facility whose 
daily vendor rate is paid by Medicaid. 

(122) Rehabilitative services--Rehabilitative therapies and 
devices provided to help a person regain, maintain, or prevent dete-
rioration of a skill or function that has been acquired but then lost or 
impaired due to illness, injury, or disabling condition. The term in-
cludes physical and occupational therapy, speech-language pathology, 
and psychiatric rehabilitation services. 

(123) Representative payee--A person designated by the 
Social Security Administration to receive and disburse benefits, act in 
the best interest of the beneficiary, and ensure that benefits will be used 
according to the beneficiary's needs. 

(124) Resident--Any individual residing in a nursing facil-
ity. 

(125) Resident group--A group or council of residents who 
meet regularly. 

(126) Resident representative--

(A) Any of the following: 

(i) an individual chosen by the resident to act on be-
half of the resident in order to support the resident in decision-making; 
access medical, social, or other personal information of the resident; 
manage financial matters; or receive notifications; 

(ii) a person authorized by state or federal law (in-
cluding agents under power of attorney, representative payees, and 
other fiduciaries) to act on behalf of the resident in order to support 
the resident in decision-making; access medical, social, or other per-
sonal information of the resident; manage financial matters; or receive 
notifications; 

(iii) legal representative, as used in Section 712 of 
the Older Americans Act (40 U.S.C. §3058g); or 

(iv) the court-appointed guardian of a resident. 

(B) This definition is not intended to expand the scope 
of authority of any resident representative beyond that authority specif-
ically authorized by the resident, state or federal law, or a court of com-
petent jurisdiction. 

(127) Responsible party--An individual authorized by the 
resident to act for him as an official delegate or agent. Responsible 
party is usually a family member or relative, but may be a legal 
guardian or other individual. Authorization may be in writing or may 
be given orally. 

(128) Restraint--A chemical or physical restraint. 

(129) Restraint hold--

(A) A manual method, except for physical guidance or 
prompting of brief duration, used to restrict: 

(i) free movement or normal functioning of all or a 
portion of a resident's body; or 

(ii) normal access by a resident to a portion of the 
resident's body. 

(B) Physical guidance or prompting of brief duration 
becomes a restraint if the resident resists the guidance or prompting. 

(130) RN--Registered nurse. An individual currently li-
censed by the Texas Board of Nursing as a registered nurse. 

(131) RN assessment coordinator--A registered nurse who 
signs and certifies a comprehensive assessment of a resident's needs, 
using the RAI, including the MDS, as specified by HHSC. 

(132) RUG--Resource Utilization Group. A categorization 
method, consisting of 34 categories based on the MDS, that is used to 
determine a recipient's service and care requirements and to determine 
the daily rate HHSC pays a nursing facility for services provided to the 
recipient. 

(133) Secretary--Secretary of the U.S. Department of 
Health and Human Services. 

(134) Services required on a regular basis--Services which 
are provided at fixed or recurring intervals and are needed so frequently 
that it would be impractical to provide the services in a home or fam-
ily setting. Services required on a regular basis include continuous or 
periodic nursing observation, assessment, and intervention in all areas 
of resident care. 

(135) SNF--A skilled nursing facility or distinct part of a 
facility that participates in the Medicare program. SNF requirements 
apply when a certified facility is billing Medicare for a resident's per 
diem rate. 

(136) Social Security Administration--Federal agency for 
administration of social security benefits. Local social security admin-
istration offices take applications for Medicare, assist beneficiaries file 
claims, and provide information about the Medicare program. 

(137) Social worker--A qualified social worker is an indi-
vidual who is licensed, or provisionally licensed, by the Texas State 
Board of Social Work Examiners as prescribed by the Texas Occupa-
tions Code, Chapter 505, and who has at least: 

(A) a bachelor's degree in social work; or 

(B) similar professional qualifications, which include a 
minimum educational requirement of a bachelor's degree and one year 
experience met by supervised employment providing social services in 
a health care setting. 

(138) Standards--The minimum conditions, requirements, 
and criteria established in this chapter with which an institution must 
comply to be licensed under this chapter. 

(139) State Medicaid claims administrator--The entity un-
der contract with HHSC to process Medicaid claims in Texas. 
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(140) State Ombudsman--Has the meaning given in §88.2 
of this title. 

(141) State plan--A formal plan for the medical assistance 
program, submitted to CMS, in which the State of Texas agrees to ad-
minister the program in accordance with the provisions of the State 
Plan, the requirements of Titles XVIII and XIX, and all applicable fed-
eral regulations and other official issuances of the U.S. Department of 
Health and Human Services. 

(142) Stay agreement--An agreement between a license 
holder and the executive commissioner that sets forth all requirements 
necessary to lift a stay and rescind a license revocation proposed under 
§554.2107 of this chapter (relating to Revocation of a License by the 
HHSC Executive Commissioner). 

(143) Substandard quality of care violation--A violation 
of §554.401(a) or (b); §554.402(b), (c), or (m); §554.406(d) - (h); 
§554.417(a), (b), or (d); §554.425(b)(1); §554.504(a); §554.601; 
§554.602; §554.701; §554.703; §554.706(a), (c), (d)(1) - (5), or (e)(7); 
§554.801; §554.901; §554.904(2) or (4); §554.1501(5), (6), or (7); 
or §554.1601(e)(2) of this chapter (relating to Resident Rights) that 
constitutes: 

(A) an immediate threat to resident health or safety; 

(B) a pattern of or actual harm that is not an immediate 
threat; or 

(C) a widespread potential for more than minimal harm, 
but less than an immediate threat, with no actual harm. 

(144) Supervision--General supervision, unless otherwise 
identified. 

(145) Supervision (direct)--Authoritative procedural guid-
ance by a qualified person for the accomplishment of a function or ac-
tivity within the qualified person's sphere of competence. If the person 
being supervised does not meet assistant-level qualifications specified 
in this chapter and in federal regulations, the supervisor must be on the 
premises and directly supervising. 

(146) Supervision (general)--Authoritative procedural 
guidance by a qualified person for the accomplishment of a function 
or activity within the qualified person's sphere of competence. The 
person being supervised must have access to the qualified person 
providing the supervision. 

(147) Survey agency--HHSC is the agency that, through 
contractual agreement with CMS, is responsible for Title XIX (Medic-
aid) survey and certification of nursing facilities. 

(148) Texas Register--A publication of the Texas Register 
Publications Section of the Office of the Secretary of State that contains 
emergency, proposed, withdrawn, and adopted rules issued by Texas 
state agencies. 

(149) Therapeutic diet--A diet ordered by a physician as 
part of treatment for a disease or clinical condition, in order to elimi-
nate, decrease, or increase certain substances in the diet or to provide 
food which has been altered to make it easier for the resident to eat. 

(150) Threatened violation--A situation that, unless imme-
diate steps are taken to correct, may cause injury or harm to a resident's 
health and safety. 

(151) Title II--Federal Old-Age, Survivors, and Disability 
Insurance Benefits of the Social Security Act (42 U.S.C. §§401 - 434). 

(152) Title XVI--Supplemental Security Income (SSI) of 
the Social Security Act (42 U.S.C. §§1381 - 1385). 

(153) Title XVIII--Medicare provisions of the Social Secu-
rity Act (42 U.S.C. §§1390 - 1395lll). 

(154) Title XIX--Medicaid provisions of the Social Secu-
rity Act (42 U.S.C. §§1396 - 1396w-5). 

(155) Total health status--Includes functional status, med-
ical care, nursing care, nutritional status, rehabilitation and restorative 
potential, activities potential, cognitive status, oral health status, psy-
chosocial status, and sensory and physical impairments. 

(156) Universal precautions--The use of barrier precau-
tions and other precautions to prevent the spread of blood-borne 
diseases. 

(157) Unreasonable confinement--Involuntary seclusion. 

(158) Vaccine preventable diseases--The diseases included 
in the most current recommendations of the Advisory Committee on 
Immunization Practices of the Centers for Disease Control and Pre-
vention. 

(159) Vendor payment--Payment made by HHSC on a 
daily-rate basis for services delivered to recipients in Medicaid-cer-
tified nursing facilities. Vendor payment is based on the nursing 
facility's approved-to-pay claim processed by the state Medicaid 
claims administrator. The Nursing Facility Billing Statement, subject 
to adjustments and corrections, is prepared from information submit-
ted by the nursing facility, which is currently on file in the computer 
system as of the billing date. Vendor payment is made at periodic 
intervals, but not less than once per month for services rendered during 
the previous billing cycle. 

(160) Widespread--When the problem causing a violation 
is pervasive in a facility or represents systemic failure that affected or 
has the potential to affect a large portion or all of a facility's residents. 

(161) Willfully interfere--To act or not act to intentionally 
prevent, interfere with, or impede or to attempt to intentionally prevent, 
interfere with, or impede. 

(162) Working day--Any 24-hour period, Monday through 
Friday, excluding state and federal holidays. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204428 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER C. NURSING FACILITY 
LICENSURE APPLICATION PROCESS 
26 TAC §554.204 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
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of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; Texas 
Health and Safety Code §242.001, which states that the goal of 
Chapter 242 is to ensure that nursing facilities in Texas deliver 
the highest possible quality of care and establish the minimum 
acceptable levels of care for individuals who are living in a 
nursing facility; and Texas Health and Safety Code §242.037, 
which requires the Executive Commissioner of HHSC to make 
and enforce rules prescribing the minimum standards relating 
to quality of life, quality of care, and resident rights for nursing 
facility residents. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204429 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER E. RESIDENT RIGHTS 
26 TAC §554.403 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; Texas 
Health and Safety Code §242.001, which states that the goal of 
Chapter 242 is to ensure that nursing facilities in Texas deliver 
the highest possible quality of care and establish the minimum 
acceptable levels of care for individuals who are living in a 
nursing facility; and Texas Health and Safety Code §242.037, 
which requires the Executive Commissioner of HHSC to make 
and enforce rules prescribing the minimum standards relating 
to quality of life, quality of care, and resident rights for nursing 
facility residents. 
§554.403. Notice of Rights and Services. 

(a) The facility must inform the resident, both orally and in 
writing, in a language that the resident understands, of the resident's 
rights and all rules and regulations governing resident conduct and 
responsibilities during the stay in the facility. This notification must 
be made prior to or upon admission and during the resident's stay if 
changed. 

(b) The facility must also inform the resident, upon admission 
and during the stay, in a language the resident understands, of the fol-
lowing: 

(1) facility admission policies; 

(2) a description of the protection of personal funds as de-
scribed in §554.404 of this subchapter (relating to Protection of Resi-
dent Funds); 

(3) the Texas Human Resources Code, Title 6, Chapter 
102; or a written list of the rights and responsibilities contained in the 
Texas Human Resources Code, Title 6, Chapter 102; 

(4) a written description of the services available through 
the Ombudsman Program. This information must be made available to 
each facility by the ombudsman program. Facilities are responsible for 
reproducing this information and making it available to residents, their 
families, and resident representatives; 

(5) a written statement to the resident, the resident's next of 
kin, or guardian describing the facility's policy for: 

(A) the drug testing of employees who have direct con-
tact with residents; and 

(B) the criminal history checks of employees and appli-
cants for employment; 

(6) HHSC rules and the facility's policies related to the use 
of restraint and involuntary seclusion. This information must also be 
given to the resident's legally authorized representative, if the resident 
has one; and 

(7) facility essential caregiver policies and procedures dur-
ing a public health emergency or disaster, and this information must 
also be given to the resident’s legally authorized representative, if the 
resident has one. 

(c) Upon admission of a resident, a facility must: 

(1) provide written information to the resident's family rep-
resentative, in a language the representative understands, of the right 
to form a family council; or 

(2) inform the resident's family representative, in writing, 
if a family council exists, of the council's meeting time, date, location 
and contact person. 

(d) Receipt of information in subsections (b) - (d) of this sec-
tion, and any amendments to it, must be acknowledged in writing by 
all parties receiving the information. 

(e) The facility must post a copy of the documents specified in 
subsections (a) and (b) of this section in a conspicuous location. 

(f) The resident or the resident's legal representative has the 
following rights: 

(1) upon an oral or written request to the facility, to access 
all records pertaining to the resident, including clinical records, within 
24 hours (excluding weekends and holidays); and 

(2) to purchase photocopies of all or any portion of the 
records upon request and two workdays advance notice to the facil-
ity. 

(g) The resident has the right to be fully informed in language 
the resident understands of the resident's total health status, including 
the resident's medical condition. 

(h) The resident has the right to refuse treatment, to formulate 
an advance directive (as specified in §554.419 of this subchapter (relat-
ing to Advance Directives), and to refuse to participate in experimental 
research. 

(1) If the resident refuses treatment, the resident must be 
informed of the possible consequences. 
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(2) If the resident chooses to participate in experimental 
research, the resident must be fully notified of the research and possible 
effects of the research. The research may be carried on only with the 
full written consent of the resident's physician, and the resident. 

(3) Experimental research must comply with Federal Drug 
Administration regulations on human research as found in 45 CFR, Part 
46. 

(i) The facility must inform a resident before, or at the time 
of admission, and periodically during the resident's stay (if there are 
any changes), of services available in the facility and of charges for 
those services, including any charges for services not covered under 
Medicare or by the facility's per diem rate. 

(j) The facility must provide a written description of a resi-
dent's legal rights, which includes: 

(1) a description of the manner of protecting personal 
funds, described in §554.404 of this subchapter; 

(2) a posting of names, addresses, and telephone numbers 
of all pertinent state client advocacy groups such as HHSC, the Om-
budsman Program, the protection and advocacy network, and, in Med-
icaid-certified facilities, the Medicaid fraud control unit; and 

(3) a statement that the resident may file a complaint with 
HHSC concerning resident abuse, neglect, and misappropriation of res-
ident property in the facility. 

(k) The facility must inform a resident of the name, specialty, 
and way of contacting the physician responsible for the resident's care. 

(l) Notification of changes. 

(1) A facility must immediately inform the resident; con-
sult with the resident's physician; and notify, consistent with the repre-
sentative's authority, the resident representative when there is: 

(A) an accident involving the resident that results in in-
jury and has the potential for requiring physician intervention; 

(B) a significant change in the resident's physical, men-
tal, or psychosocial status (that is, a deterioration in health, mental, 
or psychosocial status in either life-threatening conditions or clinical 
complications); 

(C) a need to alter treatment significantly (that is, a need 
to discontinue an existing form of treatment due to adverse conse-
quences, or to commence a new form of treatment); or 

(D) a decision to transfer or discharge the resident from 
the facility. 

(2) The facility also must promptly notify the resident and 
the resident representative, if any, when there is: 

(A) a change in room or roommate assignment with the 
reason for the change provided in writing; or 

(B) a change in resident rights under federal or state law 
or regulations as described in subsection (b) of this section. 

(3) The facility must record and periodically update the ad-
dress and phone number of the resident. 

(m) Additional requirements for Medicaid-certified facilities. 
Medicaid-certified facilities must: 

(1) provide the resident with the state-developed notice 
of rights under §1919(e)(6) of the Social Security Act (42 U.S.C. 
§1396r(e)(6)); 

(2) inform a resident who is entitled to Medicaid benefits, 
in writing, at the time of admission to the nursing facility or, when the 
resident becomes eligible for Medicaid of: 

(A) the items and services that are included in nursing 
facility services provided under the State Plan and for which the resi-
dent may not be charged; 

(B) those other items and services that the facility offers 
and for which the resident may be charged, and the amount of charges 
for those services; 

(3) inform each resident when changes are made to the 
items and services specified in paragraph (2)(A) and (B) of this 
subsection; 

(4) provide a written description of the requirements and 
procedures for establishing eligibility for Medicaid, including the right 
to request an assessment under §1924(c) of the Social Security Act (42 
U.S.C. §1396r-5(c)), which: 

(A) is used to determine the extent of a couple's nonex-
empt resources at the time of institutionalization; and 

(B) attributes to the community spouse an equitable 
share of resources that cannot be considered available for payment 
toward the cost of the institutionalized spouse's medical care in the 
process of spending down to Medicaid eligibility levels; and 

(5) prominently display in the facility written information, 
and provide to residents and potential residents oral and written infor-
mation about how to apply for and use Medicare and Medicaid bene-
fits, and how to receive refunds for previous payments covered by such 
benefits. 

(n) Additional requirements for certain facilities related to 
memory care and Alzheimer’s disease and related disorders. Facilities 
must provide the following HHSC forms: 

(1) for a facility that advertises, markets, or otherwise pro-
motes that it provides memory care services to residents, the Memory 
Care Disclosure Statement for Nursing Facilities, to each resident, dis-
closing as required by the Texas Health and Safety Code §242.0405 
whether the facility is certified to provide specialized care and treat-
ment for a resident with Alzheimer's disease and related disorders, to: 

(A) each resident or resident representative; and 

(B) each person seeking information about the facility's 
care and treatment of residents with Alzheimer's disease or related dis-
orders or dementia; or 

(2) for a facility that advertises, markets, or otherwise pro-
motes that it provides services to residents with Alzheimer's disease and 
related disorders, HHSC Form 3641-A, Alzheimer's Disclosure State-
ment for Nursing Facilities, disclosing as required by the Texas Health 
and Safety Code §242.202 whether the facility is certified to provide 
specialized care and treatment for a resident with Alzheimer's disease 
and related disorders to: 

(A) each resident or resident representative; 

(B) each person seeking to become a resident of the fa-
cility or that person’s representative; and 

(C) a person seeking information about the facility's 
care and treatment of residents with Alzheimer's disease and related 
disorders. 

(o) Amended disclosure statement. A facility must provide an 
amended disclosure statement required by subsection (n)(1) and (2) of 
this section, to a resident, responsible party, or legal guardian at least 
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30 days before the change in the operation of the facility reflected in 
the amended disclosure statement is effective. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204430 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER T. ADMINISTRATION 
26 TAC §554.1913 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies; Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rule-making authority; Texas Health and Safety Code 
§242.001, which states that the goal of Chapter 242 is to ensure 
that nursing facilities in Texas deliver the highest possible quality 
of care and establish the minimum acceptable levels of care for 
individuals who are living in a nursing facility; and Texas Health 
and Safety Code §242.037, which requires the Executive Com-
missioner of HHSC to make and enforce rules prescribing the 
minimum standards relating to quality of life, quality of care, and 
resident rights for nursing facility residents. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204432 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 
26 TAC §554.1921, §554.1935 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rule-making authority; Texas Health 

and Safety Code §242.001, which states that the goal of Chap-
ter 242 is to ensure that nursing facilities in Texas deliver the 
highest possible quality of care and establish the minimum ac-
ceptable levels of care for individuals who are living in a nursing 
facility; and Texas Health and Safety Code §242.037, which re-
quires the Executive Commissioner of HHSC to make and en-
force rules prescribing the minimum standards relating to quality 
of life, quality of care, and resident rights for nursing facility res-
idents. 
§554.1921. General Requirements for a Nursing Facility. 

(a) The facility must admit and retain only residents whose 
needs can be met through service from the facility staff, or in coop-
eration with community resources or other providers under contract. 

(b) Individuals who have met the requirements of Chapter 17 
of this title (relating to Preadmission Screening and Resident Review 
(PASRR) and have mental or physical diseases, or both, that endanger 
other residents may be admitted or retained if adequate rooms and care 
are provided to protect the other residents. 

(c) The term "hospital" may not be used as part of the name 
of a nursing facility unless it has been classified and duly licensed as a 
hospital by the appropriate state agency. 

(d) A facility that ceases operation, temporarily or per-
manently, voluntarily or involuntarily, must provide notice to the 
residents and residents' relatives or responsible parties of closure. 
See §554.2310 of this chapter (relating to Nursing Facility Ceases to 
Participate) for additional notice requirements that apply to a Medicaid 
or Medicare certified facility. 

(1) If the closure is voluntary, within one week after the 
date on which the decision to close is made, the facility must send 
written notice to residents' relatives or responsible parties stating that 
the closure will occur no earlier than 60 days after receipt of the notice. 

(2) If the closure is involuntary, the facility must make the 
notification, whether orally or in writing, immediately on receiving no-
tice of the closure. 

(e) Each licensed facility must conspicuously and prominently 
post the information listed in paragraphs (1) - (13) of this subsection 
in an area of the facility that is readily available to residents, employ-
ees, and visitors. The posting must be in a manner that each item of 
information is directly visible at a single time. In the case of a licensed 
section that is part of a larger building or complex, the posting must 
be in the licensed section or public way leading to it. Any exceptions 
must be approved by HHSC. The following items must be posted: 

(1) the facility license; 

(2) a complaint sign provided by HHSC giving the toll-free 
telephone number; 

(3) a notice in a form prescribed by HHSC that inspection 
and related reports are available at the facility for public inspection; 

(4) a concise summary prepared by HHSC of the most re-
cent inspection report; 

(5) a notice of HHSC toll-free telephone number 1-800-
458-9858 to request summary reports relating to the quality of care, 
recent investigations, litigation or other aspects of the operation of the 
facility that are available to the public; 

(6) a notice that HHSC can provide information about the 
nursing facility administrator at (512) 438-2015; 
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(7) if a facility has been ordered to suspend admissions, a 
notice of the suspension, which must be posted also on all doors pro-
viding public ingress to and egress from the facility; 

(8) the statement of resident rights provided in §554.401 
of this chapter (relating to Introduction) and any additional facility re-
quirements involving resident rights and responsibilities; 

(9) a notice that employees, other staff, residents, volun-
teers, and family members and guardians of residents are protected 
from discrimination or retaliation as provided by the Texas Health and 
Safety Code, §260A.014 and §260A.015; and that the facility has avail-
able for public inspection a copy of the Texas Health and Safety Code, 
Chapter 260A; 

(10) a prominent and conspicuous sign for display in a pub-
lic area of the facility that is readily available to the residents, employ-
ees, and visitors and that includes the statement: CASES OF SUS-
PECTED ABUSE, NEGLECT, OR EXPLOITATION SHALL BE RE-
PORTED TO HHSC BY CALLING 1-800-458-9858; 

(11) for a facility that advertises, markets, or otherwise pro-
motes that it provides services to residents with Alzheimer's disease 
and related disorders, a disclosure statement describing the nature of 
its care or treatment of residents with Alzheimer's disease and related 
disorders in accordance with §554.403(n)(2) of this chapter (relating to 
Notice of Rights and Services); 

(12) at each entrance to the facility, a sign that states that a 
person may not enter the premises with a handgun and that complies 
with Government Code §411.204; and 

(13) daily for each shift, the current number of licensed and 
unlicensed nursing staff directly responsible for resident care in the 
facility. In addition, the nursing facility must make the information 
required to be posted available to the public upon request. 

(f) The reports referenced in subsection (e)(3) of this section 
must be maintained in a well-lighted, accessible location and must in-
clude: 

(1) a statement of the facility's compliance record that is 
updated at least bi-monthly and reflects at least one year's compliance 
record, in a form required by HHSC; and 

(2) if a facility has been cited for a violation of residents' 
rights, a copy of the citation, which must remain in the reports until any 
regulatory action with respect to the violation is complete and HHSC 
has determined that the facility is in full compliance with the applicable 
requirement. 

(g) The facility must inform the resident or responsible party 
or both upon the resident's admission that the inspection reports refer-
enced in subsection (e)(3) of this section are available for review. 

(h) A facility must provide the telephone number for reporting 
cases of suspected abuse, neglect, or exploitation to an immediate fam-
ily member of a resident of the facility upon the resident's admission 
to the facility. 

(i) A copy of the Texas Health and Safety Code, Chapters 242 
and 260A, must be available for public inspection at the facility. 

(j) Within 72 hours after admission, the facility must prepare a 
written inventory of the personal property a resident brings to the facil-
ity, such as furnishings, jewelry, televisions, radios, sewing machines, 
and medical equipment. The facility does not have to inventory the res-
ident's clothing; however, the operating policies and procedures must 
provide for the management of resident clothing and other personal 
property to prevent loss or damage. The facility administrator or his or 

her designee must sign and retain the written inventory and must give 
a copy to the resident or the resident's responsible party or both. The 
facility must revise the written inventory to show if property is lost, de-
stroyed, damaged, replaced, or supplemented. Upon discharge of the 
resident, the facility must document the disposition of personal effects 
by a dated receipt bearing the signature of the resident or the resident's 
responsible party or both. See §554.416 of this chapter (relating to Per-
sonal Property). 

(k) Each facility must comply with the provisions of the Texas 
Health and Safety Code, Chapter 250 (relating to Nurse Aide Registry 
and Criminal History Checks of Employees and Applicants for Em-
ployment in Certain Facilities Serving the Elderly or Persons with Dis-
abilities). 

(l) Before a facility hires an unlicensed employee, the facility 
must search the employee misconduct registry (EMR) established un-
der §253.007, Texas Health and Safety Code, and the HHSC nurse aide 
registry (NAR) to determine whether the individual is designated in ei-
ther registry as unemployable. Both registries can be accessed on the 
HHSC Internet website. 

(m) A facility is prohibited from hiring or continuing to em-
ploy a person who is listed in the EMR or NAR as unemployable. 

(n) A facility must provide notification about the EMR to an 
employee in accordance with 40 TAC §93.3 (relating to Employment 
and Registry Information). 

(o) In addition to the initial search of the EMR and NAR, a 
facility must: 

(1) conduct a search of the NAR and EMR to determine if 
an employee of the facility is listed as unemployable in either registry 
as follows: 

(A) for an employee most recently hired before Septem-
ber 1, 2009, by August 31, 2011, and at least every 12 months there-
after; and 

(B) for an employee most recently hired on or after 
September 1, 2009, at least every twelve months; and 

(2) keep a copy of the results of the initial and annual 
searches of the NAR and EMR in the employee's personnel file. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204436 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER U. 
AND VISITS 

INSPECTIONS, SURVEYS, 

26 TAC §554.2002 

STATUTORY AUTHORITY 

ADOPTED RULES November 18, 2022 47 TexReg 7723 



The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; Texas 
Health and Safety Code §242.001, which states that the goal of 
Chapter 242 is to ensure that nursing facilities in Texas deliver 
the highest possible quality of care and establish the minimum 
acceptable levels of care for individuals who are living in a 
nursing facility; and Texas Health and Safety Code §242.037, 
which requires the Executive Commissioner of HHSC to make 
and enforce rules prescribing the minimum standards relating 
to quality of life, quality of care, and resident rights for nursing 
facility residents. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204490 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER X. REQUIREMENTS FOR 
MEDICAID-CERTIFIED FACILITIES 
26 TAC §554.2326 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rule-making authority; Texas 
Health and Safety Code §242.001, which states that the goal of 
Chapter 242 is to ensure that nursing facilities in Texas deliver 
the highest possible quality of care and establish the minimum 
acceptable levels of care for individuals who are living in a 
nursing facility; and Texas Health and Safety Code §242.037, 
which requires the Executive Commissioner of HHSC to make 
and enforce rules prescribing the minimum standards relating 
to quality of life, quality of care, and resident rights for nursing 
facility residents. 
§554.2326. Medicaid Swing Bed Program for Rural Hospitals. 

(a) Program description. HHSC operates the Medicaid Swing 
Bed Program for rural hospitals located in counties with populations 
of 100,000 or less. The Medicaid Swing Bed Program is modeled on 
Medicare's Swing Bed Program. The Medicaid Swing Bed Program 
permits participating rural hospitals to use their beds interchangeably 
to furnish both acute hospital care and nursing facility care to Medicaid 
recipients, when no care beds are available in nursing facilities (NFs) in 
the area. When a participating rural hospital furnishes NF nursing care 

to Medicaid recipients, HHSC makes payment to the hospital using the 
same procedures and the same Resource Utilization Group daily rates 
that the Texas Health and Human Services Commission authorizes for 
reimbursing NFs participating in the Texas Medicaid Nursing Home 
Program. 

(b) Application to participate. Rural hospitals apply to HHSC 
to participate in the Medicaid Swing Bed Program. Each applicant 
must be located in a county with a population of 100,000 or less and 
must meet the qualifying requirements of the Medicare Swing Bed 
Program. Hospitals approved for participation enter into swing bed 
provider agreements with HHSC. 

(c) Parallel participation in Medicare. A rural hospital partic-
ipating in the Medicaid Swing Bed Program must: 

(1) have a Medicare hospital provider agreement; and 

(2) be Medicare-certified as a swing bed hospital in the 
Medicare Swing Bed Program. 

(d) Applicability of Medicare requirements. Each participat-
ing rural hospital must satisfy all the requirements of the Medicare 
Swing Bed Program, except that Medicare's five-weekday transfer re-
quirement and 15 percent payment limitation, as stated in 42 CFR 
§413.114(d)(2), do not apply for Medicaid reimbursement purposes. 

(e) Applicability of NF requirements. From day one of the res-
ident's stay, a rural hospital participating in the Medicaid Swing Bed 
Program must meet the requirements set forth in §554.2304(c) of this 
chapter (relating to Contract Requirements); §§554.2601 - 554.2608 
and 554.2610 of this chapter (relating to Vendor Payment (Items and 
Services Included), Additional Charges (Items and Services Excluded 
from Vendor Payment), Therapeutic Home Visits Away from the Facil-
ity, Vendor Payment Information, Effective Date of Vendor Coverage, 
Supplementation of Vendor Payments, Penalties for Supplementation, 
Limitations on Provider Charges, and Medicare part A Skilled Nursing 
Facility Deductible and Coinsurance Payment); and Subchapter Y of 
this chapter (relating to Medical Necessity Determinations). 

(f) Rural hospital (Medicaid swing bed facility) licensure and 
certification requirements. Pursuant to Texas Health and Safety Code 
§222.024 concerning the duplication of health care inspections and li-
censing, a rural hospital participating in the Medicaid Swing Bed Pro-
gram satisfies licensure and certification requirements referenced in 
this section when it is currently licensed and certified as a hospital. 
However, in accordance with Texas Human Resources Code, §32.024, 
if the rural hospital's swing beds are used for more than one 30-day 
length of stay per year, per resident the hospital must comply with the 
full Nursing Facility Requirements. 

(g) Rural hospital (Medicaid swing bed facility) administra-
tor. The governing body of a rural hospital participating in the Med-
icaid Swing Bed Program satisfies the requirement to appoint a quali-
fied full-time nursing facility administrator, found at §554.1902(b) of 
this chapter (relating to Governing Body), when it appoints a hospital 
administrator as its official representative and designates the adminis-
trator's responsibilities and authority, subject to the following excep-
tion. If the swing beds are used for more than one 30-day length of 
stay per year, per resident, the hospital's governing body must appoint 
a full-time licensed nursing facility administrator. 

(h) Rural hospital (Medicaid swing bed facility) staff devel-
opment requirements. A rural hospital participating in the Medicaid 
Swing Bed Program satisfies the staff development requirements 
found at §554.1929 of this chapter (relating to Staff Development) if 
the swing beds are used for no more than one 30-day length of stay 
per year, per resident. 

47 TexReg 7724 November 18, 2022 Texas Register 



(i) Rural hospital (Medicaid swing bed facility) transfer agree-
ment. A rural hospital participating in the Medicaid Swing Bed Pro-
gram is not required to have a transfer agreement with another hospital, 
as required by §554.1915 of this chapter (relating to Transfer Agree-
ment). 

(j) Rural hospital geographic region. The phrase "a participat-
ing rural hospital's geographic region" refers to an area that includes 
nursing facilities with which the hospital normally arranges transfers 
and all other nursing facilities in similar proximity to the hospital. If a 
hospital has no previous transfer practices on which to base a determi-
nation, the phrase "geographic region" refers to an area that includes 
all nursing facilities within 50 miles of the hospital except for facilities 
that the hospital demonstrates to be inaccessible to its patients. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204439 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 6, 2022 
Proposal publication date: August 5, 2022 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

CHAPTER 745. LICENSING 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §§745.273, 745.275, 745.277, and 
745.435 in Title 26, Texas Administrative Code, Chapter 745, 
Licensing. 
Amendments to §745.435 are adopted with changes to the pro-
posed text as published in the July 22, 2022, issue of the Texas 
Register (47 TexReg 4254). This rule will be republished. 
Amendments to §§745.273, 745.275, and 745.277 are adopted 
without changes to the proposed text, as published in the July 
22, 2022, issue of the Texas Register (47 TexReg 4254). These 
rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The amendments are necessary to implement sections of statute 
that were amended by Senate Bill (S.B.) 225, 87th Texas Legis-
lature, Regular Session, 2021. 
S.B. 225, SECTIONS 5 and 9, amended Texas Human Re-
sources Code (HRC) §42.048(e) and §42.048(e-3) to (1) delete 
the requirement that a license or certificate is automatically 
revoked when certain operations change location (although 
HRC §42.048 only explicitly applies to licensed operations, this 
provision also applies to certified operations by way of HRC 
§42.052(b)); (2) require the operation to inform HHSC Child 
Care Regulation (CCR) of the new location before moving there; 
and (3) allow the operation to operate at the new location after 
CCR approves the location as meeting all relevant require-
ments. 
These changes to HRC §42.048 took effect on September 
1, 2021, and apply to the following operation types that may 
now change location without their license or certification being 

automatically revoked: (1) school-age programs, regardless 
of when they operate; (2) before or after-school programs; 
(3) licensed child-care homes; (4) child-care centers; and (5) 
general residential operations (GROs). Child-placing agencies 
(CPAs) were already able to change location without these 
statutory changes. However, the bill repealed the subsection 
that explicitly addressed CPAs, so CCR is aligning requirements 
for CPAs with those for other licensed or certified operation 
types for consistency. 
The amendments are also necessary to implement sections of 
statute added by S.B. 781, 86th Texas Legislature, Regular Ses-
sion, 2019. This bill added HRC Chapter 42, Subchapter H, 
which includes requirements for GROs that provide treatment 
services to children with emotional disorders. CCR is clarifying 
in rule that if such an operation fails to comply with any applica-
ble public notice and hearing requirements, CCR may deny the 
operation an amendment to provide treatment services to chil-
dren with emotional disorders. 
CCR conducted two work group meetings: one on November 
15, 2021, which included 32 invited participants with day care 
experience, and one on November 18, 2021, which included 12 
invited participants with residential care experience. The work-
groups met to discuss rule changes needed to implement the 
legislation and provided feedback on the drafted rules. 
COMMENTS 

The 31-day formal comment period ended August 22, 2022. Dur-
ing this period, HHSC received five comments regarding the pro-
posed rules from four commenters, which included the Texas Al-
liance of Child and Family Services, a licensed child-care center; 
one set of parents; and one member of the public. A summary 
of comments relating to the rules and HHSC CCR's responses 
follows. 
Comment: Regarding the proposed rules in general, one com-
menter simply stated that SECTIONS 5 and 9 of S.B. 225 are 
very important and need to be implemented. 
Response: HHSC appreciates the support for the rules. 
Comment: Regarding the proposed rules in general, one com-
menter expressed appreciation for HHSC's work in implementing 
legislation and carrying out federal guidance. 
Response: HHSC appreciates the support for the rules. 
Comment: Regarding §745.273, one commenter asked for clar-
ification regarding an operation moving to a location "in a differ-
ent community," as that language may be interpreted in multi-
ple ways. The same commenter also recommended that HHSC 
consider whether the rule changes are in keeping with the statu-
tory language in HRC §42.0461, which refers to the issuance of 
a license or expansion of capacity, and HRC §42.255, which al-
lows county commissioners to request a hearing if needed at the 
time of an operation's license renewal. 
Response: HHSC disagrees with the commenter's recommen-
dation to clarify "in a different community." Section 745.275 pro-
vides context for when a GRO would need to meet public hear-
ing requirements related to a change in location within a county 
with a population of less than 300,000. Through its repeated 
reference to "the governing body of a community," §745.275 im-
plicitly conveys that the GRO would have to meet public hearing 
requirements related to the new location if the new location is in 
a part of the county served by a governing body that does not 
serve the prior location. An obvious example is when the GRO 
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relocates to a different city or town within the county; other ex-
amples include a different hospital district, housing authority, or 
special district. The bottom line is that HRC §42.0461 recog-
nizes that a GRO located in a county with a population of under 
300,000 could have a significant effect on the law enforcement, 
school district, and community resources of that county, and that 
persons have the right to weigh in on how the presence of a 
GRO may affect those resources. Allowing the GRO to change 
location to a part of the county with different resources without 
requiring the GRO to meet the public hearing requirement in re-
lation to the new location would circumvent the purpose of the 
public hearing requirement. Accordingly, HHSC also disagrees 
with the commenter's implication that the rule changes are not 
in line with statutory language for when a public hearing is re-
quired. Regarding the commenter's mentioning of HRC §42.255, 
HHSC adopted §745.487 (relating to When is a public hearing 
required for the renewal of license?) in April 2021 to implement 
the statute and allow HHSC to hold a public hearing regarding 
the renewal of the license of a GRO that provides treatment ser-
vices to children with emotional disorders, if requested by the 
commissioner's court in the county in which the operation is lo-
cated. Lastly, if HHSC decides at some point to develop more 
specific criteria for what constitutes a "community," HHSC would 
seek input from providers, stakeholders, and the public during 
the rulemaking process. 
Comment: Regarding §745.435, one commenter expressed 
support for the changes, which allow certain child-care oper-
ations to relocate without their licenses or certificates being 
automatically revoked. 
Response: HHSC appreciates the support for the rule. 
Comment: Regarding §745.435, one commenter expressed 
support for the changes, but recommended that language be 
added to ensure an operation's permit number does not change 
due to relocation. 
Response: HHSC appreciates the support for the rule. HHSC 
agrees with the commenter's recommendation and revised the 
rule to include language indicating that an operation's amended 
permit will retain the same "permit number" that is on the original 
permit. 
SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 4. PUBLIC NOTICE AND HEARING 
REQUIREMENTS FOR RESIDENTIAL 
CHILD-CARE OPERATIONS 
26 TAC §§745.273, 745.275, 745.277 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Govern-
ment Code §531.02011, which transferred the regulatory func-
tions of the Texas Department of Family and Protective Services 
to HHSC. In addition, HRC §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of HRC Chapter 42. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204352 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 10. RELOCATION OF OPERATION 
26 TAC §745.435 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Gov-
ernment Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, HRC §42.042(a) requires HHSC 
to adopt rules to carry out the requirements of HRC Chapter 42. 
§745.435. What must I do if I relocate my operation after I receive 
my license or certification? 

(a) If you are going to relocate your operation permanently to 
a new location, you must notify us as early as possible before the move 
and meet the notification requirements in the following table. 
Figure: 26 TAC §745.435(a) 

(b) If you fail to notify us before you relocate, we may deny 
you an amendment to your permit that would allow you to operate at 
the new location. 

(c) You must notify us of the address of your new location by 
completing a form that we provide you. After we inspect your new 
location, we will amend your permit to reflect the new address if: 

(1) The new location complies with the minimum stan-
dards; and 

(2) You meet the requirements in Division 4 of this sub-
chapter (relating to Public Notice and Hearing Requirements for Resi-
dential Child-Care Operations), if applicable. 

(d) If we amend your permit to reflect a new address as de-
scribed in subsection (c) of this section: 

(1) The issuance date and permit number that is on your 
original permit will remain in effect; and 

(2) There is no additional fee for your change in location. 

(e) For temporary re-location of a residential child-care facil-
ity during a declared disaster, see §748.303(e)(3) of this title (relat-
ing to When must I report and document a serious incident?) and 
§749.503(e)(3) of this title (relating to When must I report and doc-
ument a serious incident?). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
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TRD-202204353 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §748.153 and §748.303 in Title 26, Texas 
Administrative Code, Chapter 748, Minimum Standards for Gen-
eral Residential Operations. 
Amendments to §748.153 and §748.303 are adopted without 
changes to the proposed text, as published in the July 22, 2022, 
issue of the Texas Register (47 TexReg 4257). These rules will 
not be republished. 
BACKGROUND AND JUSTIFICATION 

The amendments are necessary to implement sections of statute 
that were amended by Senate Bill (S.B.) 225 and S.B. 863, 87th 
Texas Legislature, Regular Session, 2021. 
S.B. 225, SECTIONS 5 and 9, amended Texas Human Re-
sources Code (HRC) §42.048(e) and §42.048(e-3) to (1) delete 
the requirement that a license or certificate is automatically 
revoked when certain operations change location (although 
HRC §42.048 only explicitly applies to licensed operations, this 
provision also applies to certified operations by way of HRC 
§42.052(b)); (2) require the operation to inform HHSC Child 
Care Regulation (CCR) of the new location before moving there; 
and (3) allow the operation to operate at the new location after 
CCR approves the location as meeting all relevant require-
ments. 
These changes to HRC §42.048 took effect on September 1, 
2021, and apply to the following operation types that may now 
change location without their license or certification being auto-
matically revoked: (1) school-age programs, regardless of when 
they operate; (2) before or after-school programs; (3) licensed 
child-care homes; (4) child-care centers; and 5) general residen-
tial operations (GROs). 
S.B. 863 took effect on May 15, 2021. This bill amended HRC 
§42.048 by adding subsection (e-4), which allows CCR to com-
ply with a local or state order during a declared disaster (as de-
scribed in Texas Government Code Chapter 418) by authorizing 
a licensed or certified residential child-care facility to temporarily 
(1) move to a new location not on the facility’s license applica-
tion; or (2) provide care for one or more children at an additional 
location that is not stated in the facility’s license application. 
CCR conducted two work group meetings: one on November 
15, 2021, which included 32 invited participants with day care 
experience, and one on November 18, 2021, which included 12 
invited participants with residential care experience. The work-
groups met to discuss rule changes needed to implement the 
legislation and provided feedback on the drafted rules. 
COMMENTS 

The 31-day formal comment period ended August 22, 2022. 
During this period, HHSC received three comments regarding 

the proposed rules from two commenters: the Texas Alliance 
of Child and Family Services, a licensed child-care center, and 
one member of the public. A summary of comments relating to 
the rules and HHSC CCR’s responses follows. 
Comment: Regarding the proposed rules in general, one com-
menter simply stated that SECTIONS 5 and 9 of S.B. 225 are 
very important and need to be implemented. 
Response: HHSC appreciates the support for the rules. 
Comment: Regarding the proposed rules in general, one com-
menter expressed appreciation for HHSC’s work in implementing 
legislation and carrying out federal guidance. 
Response: HHSC appreciates the support for the rules. 
Comment: Regarding §748.303, one commenter recommended 
that HHSC more comprehensively review the list of reporting re-
quirements for serious incidents to determine if all the incidents 
truly need to be reported as soon as they are currently required 
to be. The commenter mentioned that there are 20 different cat-
egories listing various type of incidents that allow for 38 possi-
ble deficiencies with the standard’s subsections being weighted 
from medium-high to high. The commenter expressed concern 
for the "day-to-day compliance load for the regulated commu-
nity." In addition, with regard to reporting as soon as possible 
but no later than 24 hours after relocating or providing care at a 
location not noted on the operation’s permit, the commenter rec-
ommended the reporting time frame be more lenient and that it 
begin "after the safety of the children...has been assured and the 
situation has stabilized such that the operation can reasonably 
be expected to have awareness of the relocation or additional 
child and the ability to make the report." 
Response: HHSC disagrees with the commenter’s recommen-
dations to revise the rule. HHSC recently evaluated the content 
and time frames for §748.303, during the comprehensive review 
of Chapter 748, and adopted rule changes resulting from that re-
view took effect in April 2022. The reporting requirements and 
time frames that HHSC is currently adding to that rule implement 
HRC §42.048(e-4), which provides that CCR may authorize a 
residential child-care operation to temporarily relocate or care 
for any child at a different location so the operation can comply 
with a declared state of disaster. The time frame stated in the 
rules for reporting these serious incidents is "as soon as possi-
ble, but no later than 24 hours" after the occurrence of the rele-
vant incident. This time frame for notifying CCR and parents is 
necessary to ensure that parents know the whereabouts of their 
children during a disaster. Further, this time frame is easily mea-
surable when the date of relocation or provision of care at an 
alternate location is known. By comparison, the time frame and 
revisions suggested by the commenter would not provide clarity 
as to when the operation would have to make a report to CCR 
and parents; this lack of clarity could delay notifications to CCR 
and parents and result in inconsistent regulation. 
SUBCHAPTER C. ORGANIZATION AND 
ADMINISTRATION 
DIVISION 2. OPERATIONAL RESPONSIBILI-
TIES AND NOTIFICATIONS 
26 TAC §748.153 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
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♦ ♦ ♦ 

HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Gov-
ernment Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, HRC §42.042(a) requires HHSC 
to adopt rules to carry out the requirements of HRC Chapter 42. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204354 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
DIVISION 1. REPORTING SERIOUS 
INCIDENTS AND OTHER OCCURRENCES 
26 TAC §748.303 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Gov-
ernment Code §531.02011, which transferred the regulatory 
functions of the Texas Department of Family and Protective 
Services to HHSC. In addition, HRC §42.042(a) requires HHSC 
to adopt rules to carry out the requirements of HRC Chapter 42. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204356 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 

CHAPTER 749. MINIMUM STANDARDS FOR 
CHILD-PLACING AGENCIES 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §§749.153, 749.503, and 749.2551 in Ti-

tle 26, Texas Administrative Code, Chapter 749, Minimum Stan-
dards for Child-Placing Agencies. 
Amendments to §749.2551 and §749.503 are adopted with 
changes to the proposed text as published in the July 22, 2022, 
issue of the Texas Register (47 TexReg 4259). These rules will 
be republished. 
Amendments to §749.153 are adopted without changes to the 
proposed text, as published in the July 22, 2022, issue of the 
Texas Register (47 TexReg 4259). This rule will not be repub-
lished. 
BACKGROUND AND JUSTIFICATION 

The amendments are necessary to implement sections of statute 
that were amended by Senate Bill (S.B.) 225 and S.B. 863, 87th 
Texas Legislature, Regular Session, 2021. 
S.B. 225, SECTIONS 5 and 9, amended Texas Human Re-
sources Code (HRC) §42.048(e) and §42.048(e-3) to (1) delete 
the requirement that a license or certificate is automatically 
revoked when certain operations change location (although 
HRC §42.048 only explicitly applies to licensed operations, this 
provision also applies to certified operations by way of HRC 
§42.052(b)); (2) require the operation to inform HHSC Child 
Care Regulation (CCR) of the new location before moving there; 
and (3) allow the operation to operate at the new location after 
CCR approves the location as meeting all relevant require-
ments. 
These changes to HRC §42.048 took effect on September 
1, 2021, and apply to the following operation types that may 
now change location without their license or certification being 
automatically revoked: (1) school-age programs, regardless of 
when they operate; (2) before or after-school programs; (3) li-
censed child-care homes; (4) child-care centers; and (5) general 
residential operations (GROs). Child-placing agencies (CPAs) 
were already able to change location without to these statutory 
changes made. However, the bill repealed the subsection that 
explicitly addressed CPAs, so CCR is aligning requirements for 
CPAs with those for other licensed or certified operation types 
for consistency. 
S.B. 863 amended HRC §42.048 by adding subsection (e-4), 
which allows CCR to comply with a local or state order during 
a declared disaster (as described in Texas Government Code 
Chapter 418) by authorizing a licensed or certified residential 
child-care facility to temporarily (1) move to a new location not 
on the facility's license application; or (2) provide care for one or 
more children at an additional location that is not stated in the 
facility's license application. 
HRC §42.048(e-4) took effect on May 15, 2021, and applies to 
GROs and CPAs. The amendments in Chapter 749 address 
temporary relocation of children in foster homes to be consis-
tent with the bill's requirements for CPAs, which are tasked with 
overseeing foster homes. 
The amendments are also necessary to align foster home ca-
pacity requirements related to 42 United States Code (U.S.C.) 
§671(a), which includes requirements that a state must meet to 
have a federally approved IV-E plan. 
CCR conducted two work group meetings: one on November 
15, 2021, which included 32 invited participants with day care 
experience, and one on November 18, 2021, which included 12 
invited participants with residential care experience. The work-
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♦ ♦ ♦ 

groups met to discuss rule changes needed to implement the 
legislation and provided feedback on the drafted rules. 
COMMENTS 

The 31-day formal comment period ended August 22, 2022. Dur-
ing this period, HHSC received four comments regarding the pro-
posed rules from two commenters: the Texas Alliance of Child 
and Family Services, a licensed child-care center, and one mem-
ber of the public. A summary of comments relating to the rules 
and HHSC CCR's responses follows. 
Comment: Regarding the proposed rules in general, one com-
menter simply stated that SECTIONS 5 and 9 of S.B. 225 are 
very important and need to be implemented. 
Response: HHSC appreciates the support for the rules. 
Comment: Regarding the proposed rules in general, one com-
menter expressed appreciation for HHSC's work in implementing 
legislation and carrying out federal guidance. 
Response: HHSC appreciates the support for the rules. 
Comment: Regarding §749.503, one commenter recommended 
that HHSC more comprehensively review the list of reporting re-
quirements for serious incidents to determine if all the incidents 
truly need to be reported as soon as they are currently required 
to be. The commenter mentioned that there are 20 different cat-
egories listing various type of incidents that allow for 38 possible 
deficiencies with the standard's subsections being weighted from 
medium-high to high. The commenter expressed concern for the 
"day-to-day compliance load for the regulated community." In ad-
dition, with regard to reporting as soon as possible but no later 
than 24 hours after relocating the CPA office or foster home or 
providing care at a location not noted on the foster home's veri-
fication, the commenter recommended the reporting time frame 
be more lenient and that it begin "after the safety of the chil-
dren…has been assured and the situation has stabilized such 
that the operation can reasonably be expected to have aware-
ness of the relocation or additional child and the ability to make 
the report." 
Response: HHSC disagrees with the commenter's recommen-
dations to revise the rule. HHSC recently evaluated the content 
and time frames for §749.503, during the comprehensive review 
of Chapter 749, and adopted rule changes resulting from that re-
view took effect in April 2022. The reporting requirements and 
time frames that HHSC is currently adding to that rule implement 
HRC §42.048(e-4), which provides that CCR may authorize a 
residential child-care operation to temporarily relocate or care 
for any child at a different location so the operation can comply 
with a declared state of disaster. The time frame stated in the 
rules for reporting these serious incidents is "as soon as possi-
ble, but no later than 24 hours" after the occurrence of the rele-
vant incident. This time frame for notifying CCR and parents is 
necessary to ensure that parents know the whereabouts of their 
children during a disaster. Further, this time frame is easily mea-
surable when the date of relocation or provision of care at an 
alternate location is known. By comparison, the time frame and 
revisions suggested by the commenter would not provide clarity 
as to when the operation would have to make a report to CCR 
and parents; this lack of clarity could delay notifications to CCR 
and parents and result in inconsistent regulation. 
Comment: Regarding §749.2551, one commenter recom-
mended that HHSC not delete subsection (d) as proposed 
because the subsection allows a CPA to ask for a capacity ex-
ception for a foster home to care for seven or eight children. The 

commenter also recommended that HHSC consider including 
the additional exceptions permitted by 42 U.S.C. §672(c)(1)(B), 
particularly those allowing a parenting youth in care to remain 
with the parent's child and a family with special training or skills 
to provide care to a child with a severe disability. 
Response: HHSC partially agrees with the commenter's recom-
mendation to reconsider the deletion of subsection (d). Instead 
of deleting the entire subsection, HHSC will retain the first sen-
tence of subsection (d) in the revised rule with a slight modifica-
tion to correct the TAC title reference. The second sentence of 
subsection (d) will remain deleted because the language is su-
perfluous and not integral to meeting the intent of the subsection. 
In addition, HHSC agrees with the commenter's recommenda-
tion to include all exceptions allowed by federal law and revised 
subsection (b) to allow a parenting youth in care to remain with 
the child of the parenting youth and to allow a family with special 
training or skills to provide care to a child with a severe disabil-
ity. To ensure that HHSC only grants variances that are con-
sistent with additional exceptions permitted by state and federal 
law, including federal law related to Title IV-E funding require-
ments, HHSC is adding language to subsection (d) highlighting 
that HHSC will consider any limitations in state or federal law. 
A separate rule project may also include a cross reference to 
this subsection in Chapter 745, Subchapter J (Waivers and Vari-
ances for Minimum Standards), to further ensure that Texas will 
meet Title IV-E funding requirements. 
HHSC made a change to correct a reference in paragraph (9) in 
Figure: 26 TAC §749.503(e). 
SUBCHAPTER C. ORGANIZATION AND 
ADMINISTRATION 
DIVISION 2. OPERATIONAL RESPONSIBILI-
TIES AND NOTIFICATIONS 
26 TAC §749.153 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Govern-
ment Code §531.02011, which transferred the regulatory func-
tions of the Texas Department of Family and Protective Services 
to HHSC. In addition, HRC §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of HRC Chapter 42. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204357 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 
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SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
DIVISION 1. REPORTING SERIOUS 
INCIDENTS AND OTHER OCCURRENCES 
26 TAC §749.503 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Govern-
ment Code §531.02011, which transferred the regulatory func-
tions of the Texas Department of Family and Protective Services 
to HHSC. In addition, HRC §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of HRC Chapter 42. 
§749.503. When must I report and document a serious incident? 

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made 
to the following entities, and the reporting and documenting must be 
within the specified timeframes: 
Figure: 26 TAC §749.503(a) 

(b) If there is a medically pertinent incident that does not rise 
to the level of a serious incident, you do not have to report the incident 
but you must document the incident in the same manner as for a serious 
incident, as described in §749.511 of this division (relating to How 
must I document a serious incident?). 

(c) If a child returns before the required reporting timeframe 
outlined in subsection (a)(8) - (10) of this section, you are not required 
to report the absence as a serious incident. Instead, you must document 
within 24 hours after you become aware of the unauthorized absence 
in the same manner as for a serious incident, as described in §749.511 
of this division. 

(d) If there is a serious incident involving an adult resident, 
you do not have to report the incident to Licensing, but you must doc-
ument the incident in the same manner as a serious incident. You do 
have to report the incident to: 

(1) Law enforcement, if there is a fatality; 

(2) The parent, if the adult resident is not capable of making 
decisions about the resident's own care; and 

(3) Adult Protective Services through the Texas Abuse and 
Neglect Hotline if there is reason to believe the adult resident has been 
abused, neglected or exploited. 

(e) You must report and document the following types of se-
rious incidents involving your agency, one of your foster homes, an 
employee, professional level service provider, contract staff, or a vol-
unteer to the following entities within the specified timeframe: 
Figure: 26 TAC §749.503(e) 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204358 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER M. FOSTER HOMES: 
SCREENINGS AND VERIFICATIONS 
DIVISION 5. CAPACITY AND CHILD/CARE-
GIVER RATIO 
26 TAC §749.2551 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the GRO and provision of services 
by the health and human services agencies, and Texas Govern-
ment Code §531.02011, which transferred the regulatory func-
tions of the Texas Department of Family and Protective Services 
to HHSC. In addition, HRC §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of HRC Chapter 42. 
§749.2551. What is the maximum number of children a foster family 
home may care for? 

(a) A one-parent foster family home with one additional full-
time, live-in caregiver or a two-parent foster family home may care for 
up to six children, except as noted in the chart below: 
Figure: 26 TAC §749.2551(a) 

(b) A one-parent foster family home with one additional full-
time, live-in caregiver or a two-parent foster family home may care for 
seven or eight children if all of the following criteria are met: 

(1) Each foster or adoptive child that you place in the home 
that expands the home's capacity to more than six children is placed in 
the home for the purpose of allowing: 

(A) Siblings to remain together; 

(B) A child with an established meaningful relationship 
with the foster family (including a relative or close family friend) to 
remain with the family; 

(C) A parenting youth in care to remain with the child 
of the parenting youth; or 

(D) A family with special training or skills to provide 
care to a child who has a severe disability; 

(2) The foster family home cares for a maximum of two 
infants and two more children less than six years old, unless the place-
ment is necessary to maintain a sibling group of children; 

(3) The foster family home cares for a maximum of three 
children with primary medical needs requiring total care, unless the 
placement is necessary to maintain a sibling group of children; 

(4) You complete a Foster Family Home Capacity Excep-
tion Form with the appropriate signatures and place the form in the 
foster family home record; and 

(5) After you complete the exception form, you lower the 
home's capacity each time a child listed on the form leaves the home 
until the home's capacity does not exceed six. This applies to both a 
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foster child that leaves and a child who was placed in the home to be 
adopted leaves without the adoption being consummated. 

(c) A one-parent foster family home or two-parent foster fam-
ily home with one foster parent absent for extended periods of time 
(such as military service or out-of-town job assignments) may care for 
up to six children, except as noted in the chart below: 
Figure: 26 TAC §749.2551(c) 

(d) Notwithstanding subsections (a), (b), and (c) of this sec-
tion, a child-placing agency may request an exception for a foster fam-
ily home to care for seven or eight children by using the process for 
requesting a variance that is in 26 TAC Chapter 745, Subchapter J of 
this title (relating to Waivers and Variances for Minimum Standards) 
and meeting the requirements of that subchapter. When processing a 
request for a variance related to a foster home's capacity, we will con-
sider any limitations in state or federal law. 

(e) The maximum number of children that a foster family 
home may care for includes any biological and adopted children of the 
caregivers who live in the foster home, any children receiving foster 
or respite child-care, and any children for whom the family provides 
day care. All adults in care must also be counted in the capacity of the 
home as required by §749.2651(b) of this chapter (relating to May a 
foster home accept adults into the home for care?). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204359 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 23, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 925. RESEARCH INVOLVING 
HEALTH AND HUMAN SERVICES 
COMMISSION SERVICES 
26 TAC §§925.1 - 925.11 

The Texas Health and Human Services Commission (HHSC) 
adopts in Texas Administrative Code (TAC) Title 1, Part 1, new 
Chapter 925, concerning Research Involving Health and Human 
Services Commission Services, consisting of §925.1, concern-
ing Purpose; §925.2, concerning Application; §925.3, concern-
ing Definitions; §925.4, concerning General Principles; §925.5, 
concerning Designated Institutional Review Board; §925.6, con-
cerning Designated Institutional Review Board Functions and 
Operations; §925.7, concerning Review and Approval of Pro-
posed Research; §925.8, concerning Informed Consent; §925.9, 
concerning Using and Disclosing Protected Health Information 
in Research; §925.10, concerning Investigation of Allegations of 
Misconduct in Science; and §925.11, concerning Responsibili-
ties of the Institutional Review Board 2. 
Sections 925.3, 925.6, 925.7, and 925.8 are adopted with 
changes to the proposed text as published in the July 8, 2022, 

issue of the Texas Register (47 TexReg 3917). These rules will 
be republished. 
Sections 925.1, 925.2, 925.4, 925.5, 925.9, 925.10, and 925.11 
are adopted without changes to the proposed text as published in 
the July 8, 2022, issue of the Texas Register (47 TexReg 3917). 
These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of the new rules is to move HHSC rules in 25 TAC 
Chapter 414, Subchapter P and 40 TAC Chapter 4, Subchap-
ter P to 26 TAC Chapter 925 as part of consolidating HHSC 
rules. The adopted rules have up-to-date agency information, 
research protocols, population language, and includes plain lan-
guage where possible. The adoption of repealed 25 TAC Chap-
ter 414, Subchapter P, concerning Research in TDMHMR Facili-
ties, and repealed 40 TAC Chapter 4, Subchapter P, concerning 
Research in State Facilities, are published simultaneously else-
where in this issue of the Texas Register. 

The adopted rules describe the components and use of an in-
stitutional review board for the review of research requests and 
activities pertaining to mental health, substance use, and intel-
lectual or developmental disabilities services within HHSC, in-
volving one or more of the following: HHSC in-patient or com-
munity-based mental health services; HHSC community-based 
substance use services; HHSC intellectual or developmental dis-
abilities services; data owned or created regarding individuals 
receiving HHSC services; or related HHSC resources (e.g., em-
ployees, property, and non-public information). 
COMMENTS 

The 31-day comment period ended August 8, 2022. 
During this period, HHSC received comments regarding the pro-
posed rules from the Texas Medical Association (TMA). A sum-
mary of comments relating to the rules and HHSC's responses 
follow. 
Comment: TMA requested clarification of the research review 
process when an external institutional review board (IRB) is the 
designated IRB. TMA recommended edits to the rules regarding 
which IRB or person has final approval or disapproval and the 
timing within the review process this decision occurs. Addition-
ally, TMA recommended editing the rules to include the process 
for and steps following the determination by the IRB2 that an ad-
ditional review is needed. 
Response: HHSC agrees with the comment and added the fol-
lowing language to §925.7(e)(1)(D) for clarity, "Any approval by 
an external IRB is subject to HHSC policy requirements." 
Comment: TMA recommended modifying §925.8(a)(2)(A) to in-
clude that the qualified professional determining whether an in-
dividual has capacity to consent to a research study is indepen-
dent of the research study. 
Response: HHSC disagrees and declines to revise the rule in 
response to this comment. A primary function of the IRB, which 
is an independent board, is to review the appropriateness of an 
investigator's informed consent process, which includes deter-
mining the capacity to consent by individuals who may partici-
pate in the research. The Code of Federal Regulations (CFR) 
Title 45, Section 46.116, governing IRB activities, sets forth re-
quirements on how informed consent must be obtained and does 
not require the qualified professional to be independent of the re-
search study. Section 925.8 requires an investigator to ensure 
compliance with 45 CFR §46.116. 
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Comment: TMA recommended adding language to §925.8(a)(7) 
to require that the preferred modes of communication for 
prospective human subjects receiving HHSC intellectual and 
developmental services are considered for purposes of as-
sessing their capacity to consent or attempting to obtain their 
consent or assent to participation. 
Response: HHSC agrees with the recommendation and modi-
fied §925.8(a)(7) to include, "The procedures must take into con-
sideration a prospective human subject's preferred method of 
communication for consent or objection." 
A minor editorial change to §925.3(12) was made to include 
a section symbol; and a minor editorial change was made to 
§925.6(a)(1) to correct a reference. 
STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Health and Safety Code §574.154. 
§925.3. Definitions. 

The following words and terms have the following meanings when 
used in this chapter. 

(1) Authorization--The written permission given by an in-
dividual who is participating in a research study or the individual's 
legally authorized representative to use or disclose certain protected 
health information related to the research study. 

(2) Children--Consistent with 45 Code of Federal Regula-
tions §46.402(a), individuals who have not attained the legal age for 
consent to treatments or procedures involved in the research, under the 
applicable law of the jurisdiction in which the research will be con-
ducted. 

(3) Code of Federal Regulations (CFR)--The codification 
of the general and permanent rules and regulations published in the 
Federal Register by the executive departments and agencies of the Fed-
eral Government. 

(4) Designated institutional review board--The institu-
tional review board whose purpose is to review, approve, and monitor 
proposed research studies as well as oversee the conduct of approved 
research, which includes: 

(A) an external institutional review board established 
and operated by a non-Texas Health and Human Services Commis-
sion organization with an active Federalwide Assurance (see, 48 C.F.R. 
Subpart §370.3 Acquisitions Involving Human Subjects) approved by 
the Office for Human Research Protection (OHRP); and 

(B) IRB2. 

(5) HHSC--Texas Health and Human Services Commis-
sion. 

(6) HHSC services--Services provided by HHSC or an 
HHSC-contracted provider. For purposes of this chapter, HHSC 
services are: 

(A) services delivered in state psychiatric hospitals; 

(B) services delivered in state supported living centers; 

(C) community-based mental health services; 

(D) intellectual or developmental disabilities services; 

(E) substance use prevention, intervention, and treat-
ment services; and 

(F) services delivered by other HHSC-contracted be-
havioral health providers required to submit data and information to 
HHSC. 

(7) HHSC services authorized person--A person with the 
authority to allow research at the proposed research site where HHSC 
services are delivered (i.e., superintendent, director, or chief executive 
officer). 

(8) Human subject--Consistent with 45 CFR 
§46.102(e)(1), a living individual about whom an investigator 
(whether professional or student) conducting research: 

(A) obtains information or biospecimens through inter-
vention or interaction with the individual, and uses, studies, or analyzes 
the information or biospecimens; or 

(B) obtains, uses, studies, analyzes, or generates iden-
tifiable private information or identifiable biospecimens. 

(9) Individual--A person who previously received, or is 
currently receiving, HHSC services. 

(10) Informed consent--The knowing approval by an indi-
vidual or an individual's legally authorized representative to partici-
pate in a research study, given under the individual's or legally autho-
rized representative's decision without undue influence or any element 
of force, fraud, deceit, duress, or other form of constraint or coercion. 

(11) Institutional review board (IRB)--A board that re-
views and approves proposed research, as well as oversees the conduct 
of approved research. 

(12) Intellectual or developmental disability (IDD)--In-
tellectual disability consistent with Texas Health and Safety Code 
§591.003 or a disability that meets the criteria described in the defini-
tion of "persons with related conditions" in 42 CFR §435.1010. 

(13) Investigational medication or device--Any drug, bio-
logical product, or medical device under investigation for human use 
that is not currently approved by the U.S. Food and Drug Administra-
tion for the indication being studied. 

(14) Investigator--A principal investigator, a co-investiga-
tor, or a person who has direct and ongoing contact with human subjects 
participating in a research study or with prospective human subjects. 

(15) IRB2--The Mental Health, Substance Use and In-
tellectual or Developmental Disabilities Institutional Review Board, 
which is established and operated by the Texas State Hospital Central 
Administration. 

(16) Legally authorized representative (LAR)--Consistent 
with 45 CFR §46.102(i), an individual or judicial or other body autho-
rized under applicable law to consent on behalf of a prospective subject 
to the subject's participation in the procedure or procedures involved in 
the research. If there is no applicable law addressing this issue, LAR 
means an individual recognized by institutional policy as acceptable for 
providing consent in the non-research context on behalf of the prospec-
tive subject to the subject's participation in the procedure or procedures 
involved in the research. 

(17) Limited data set--Consistent with 45 CFR 
§164.514(e), protected health information of an individual or of 
relatives, employers, or household members of an individual that 
excludes the following direct identifiers: 

(A) names; 
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(B) postal address information, other than town or city, 
state, and zip code; 

(C) telephone numbers; 

(D) fax numbers; 

(E) electronic mail addresses; 

(F) social security numbers; 

(G) medical record numbers; 

(H) health plan beneficiary numbers; 

(I) account numbers; 

(J) certificate or license numbers; 

(K) vehicle identifiers and serial numbers; 

(L) device identifiers and serial numbers; 

(M) Web universal resource locators (URLs); 

(N) Internet protocol (IP) address numbers; 

(O) biometric identifiers, including finger and voice 
prints; and 

(P) full face photographic images and comparable im-
ages. 

(18) Minimal risk--The probability and magnitude of harm 
or discomfort anticipated in the research are not greater, in and of them-
selves, than those ordinarily encountered in daily life or during the per-
formance of routine physical or psychological examination or tests. 

(19) Misconduct in science--The fabrication, falsification, 
plagiarism, or other practices that seriously deviate from those that 
are commonly accepted within the scientific community for propos-
ing, conducting, or reporting research. It does not include honest error 
or honest differences in interpretations or judgments of data. 

(20) Notice of privacy practices--A written notice describ-
ing: 

(A) the uses and disclosures of protected health infor-
mation that may be made; and 

(B) the individual's rights and the legal duties of the 
HHSC service with respect to protected health information. 

(21) Office for Human Research Protection (OHRP)--The 
office that provides leadership in the protection of the rights, welfare, 
and wellbeing of human subjects involved in research conducted or 
supported by the U.S. Department of Health and Human Services. 

(22) Principal investigator--The investigator identified as 
responsible for conducting a research study. 

(23) Privacy coordinator--An HHSC staff member who is 
responsible for working with the Texas Health and Human Services 
Privacy Division to implement the policies and procedures relating to 
state and federal privacy laws. 

(24) Protected health information (PHI)--

(A) Any information that identifies or could be used to 
identify an individual, whether oral or recorded in any form, that relates 
to: 

(i) the past, present, or future physical or mental 
health or condition of the individual; 

(ii) the provision of health care to the individual; or 

(iii) the payment for the provision of health care to 
the individual. 

(B) The term includes: 

(i) an individual's name, address, date of birth, or 
Social Security number; 

(ii) an individual's medical record or case number; 

(iii) a photograph or recording of an individual; 

(iv) statements made by an individual, either orally 
or in writing, while seeking or receiving HHSC services; 

(v) any acknowledgment that an individual is seek-
ing or receiving or has sought or received HHSC services; 

(vi) direct identifiers of relatives, employers, or 
household members of the individual; and 

(vii) any information by which the identity of an in-
dividual can be determined either directly or by reference to other pub-
licly available information. 

(C) The term does not include: 

(i) health information that has been de-identified in 
accordance with 45 CFR §164.514(b); and 

(ii) employment records. 

(25) Research--Consistent with 45 CFR §46.102(l), a 
systematic investigation, including research development, testing 
and evaluation, designed to develop or contribute to generalizable 
knowledge. Activities that meet this definition constitute research 
for purposes of this chapter, whether or not they are conducted or 
supported under a program that is considered research for other pur-
poses. For example, some demonstration and service programs may 
include research activities. For purposes of this chapter, the following 
activities are not deemed as research. 

(A) Scholarly and journalistic activities (e.g., oral his-
tory, journalism, biography, literary criticism, legal research, and his-
torical scholarship), including the collection and use of information, 
that focus directly on the specific individuals about whom the informa-
tion is collected. 

(B) Public health surveillance activities, including the 
collection and testing of information or biospecimens, conducted, sup-
ported, requested, ordered, required, or authorized by a public health 
authority. Such activities are limited to those necessary to allow a pub-
lic health authority to identify, monitor, assess, or investigate poten-
tial public health signals, onsets of disease outbreaks, or conditions of 
public health importance (including trends, signals, risk factors, pat-
terns in diseases, or increases in injuries from using consumer prod-
ucts). Such activities include those associated with providing timely 
situational awareness and priority setting during an event or crisis that 
threatens public health (including natural or man-made disasters). 

(C) Collection and analysis of information, biospeci-
mens, or records by or for a criminal justice agency for activities au-
thorized by law or court order solely for criminal justice or criminal 
investigative purposes. 

(D) Authorized operational activities (as determined by 
each agency) in support of intelligence, homeland security, defense, or 
other national security missions. 

(26) Rights officer--A person who oversees the research 
site to protect and advocate for the rights of individuals receiving 
HHSC services. 
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(27) State Hospital Central Administration--The HHSC of-
fice that is responsible for the management and oversight of the state 
hospital system. 

(28) Texas Health and Human Services Commission 
Privacy Division--The HHSC workforce responsible for creating 
and maintaining privacy policies and procedures and investigating 
potential unauthorized disclosures of protected health information, 
personally identifiable information, and sensitive personal informa-
tion. The Privacy Division is responsible for declaring whether an 
incident is a breach of information and notifying or recommending 
notification to affected individuals. The Privacy Division acts as a 
resource and subject matter experts to HHSC. 

§925.6. Designated Institutional Review Board Functions and Oper-
ations. 

(a) Each designated institutional review board (IRB) shall: 

(1) follow its written policies and procedures as described 
in §925.5(f) of this chapter (relating to Designated Institutional Review 
Board); 

(2) function in accordance with 45 Code of Federal Regu-
lations (CFR) §46.108; 

(3) ensure proposed research is reviewed and approved in 
accordance with §925.7 of this chapter (relating to Review and Ap-
proval of Proposed Research); 

(4) exercise appropriate oversight to ensure: 

(A) its policies and procedures designed for protecting 
the rights, privacy, and welfare of human subjects are being applied; 
and 

(B) research is being conducted in accordance with the 
approved protocol; 

(5) maintain records of its operations in accordance with 
45 CFR §46.115; 

(6) maintain documentation of its continuing review of all 
approved and active research protocols; and 

(7) maintain documentation of any unanticipated serious 
problems or events involving risks to the human subjects or others. 

(b) Each designated IRB will suspend or terminate research 
that is not being conducted in accordance with the IRB's requirements 
or that has been associated with significant unexpected harm to hu-
man subjects. If an IRB suspends or terminates research, the IRB must 
promptly notify the following in writing of the suspension or termina-
tion and include a statement of the reasons for the IRB's action: 

(1) the principal investigator; 

(2) the appropriate HHSC services authorized person; and 

(3) the IRB2. 

(c) When IRB2 is not the designated IRB for a research pro-
tocol, a reliance agreement will be signed by the IRB2 chair outlining 
all oversight responsibilities and obligations in order to ensure the pro-
tection of human subjects. 

§925.7. Review and Approval of Proposed Research. 
(a) Proposed research must be submitted to the designated in-

stitutional review board (IRB) and contain written information for the 
IRB to determine whether the requirements described in 45 Code of 
Federal Regulations (CFR) §46.111 are satisfied. 

(b) Each designated IRB shall review all proposed research in 
accordance with 45 CFR §46.109. 

(c) Each designated IRB has the authority to approve, require 
modifications to, or disapprove any proposed research. Approval of 
proposed research shall be based on: 

(1) consideration of the information described in 45 CFR 
§46.111; 

(2) the designated IRB's verification that the requirements 
in 45 CFR §46.111, §925.4 of this chapter (relating to General Prin-
ciples), and §925.8 of this chapter (relating to Informed Consent) are 
met; and 

(3) the designated IRB's verification that procedures for 
obtaining and documenting authorization to use or disclose protected 
health information (PHI) meet the requirements in 45 CFR §164.508, 
unless: 

(A) the designated IRB approves a waiver or alteration 
of the authorization requirement as permitted in §925.9(b) of this chap-
ter (relating to Using and Disclosing Protected Health Information in 
Research); or 

(B) the designated IRB determines and documents that: 

(i) the data needed for the research is contained in a 
limited data set and the investigator will comply with the requirements 
in 45 CFR §164.514(e), including the execution of a data use agree-
ment; or 

(ii) the data needed for the research is limited to 
decedents' PHI and documentation submitted by the investigator meets 
the requirements in 45 CFR §164.512(i)(1). 

(d) The designated IRB may take into consideration delibera-
tions and reviews from another IRB that has approved the protocol for 
a specific research proposal, but the designated IRB is ultimately re-
sponsible for approval of the proposed research. 

(e) Research review and documentation process. 

(1) External IRB as the designated IRB. The research re-
view and documentation process for research using an external IRB is 
generally as follows. 

(A) The IRB2 screens the research proposal and, if de-
termined appropriate for implementation, the investigator submits the 
research proposal to the external IRB for review. 

(B) The external IRB reviews the research proposal. 

(C) The investigator informs the IRB2 of the external 
IRB's approval or disapproval. The IRB2 informs the Texas Health 
and Human Services Commission (HHSC) services authorized person 
of the external IRB's approval or disapproval. 

(D) Any approval by an external IRB is subject to 
HHSC policy requirements. 

(2) IRB2 as the designated IRB. The research review and 
documentation process for research involving HHSC services using the 
IRB2 is generally as follows. 

(A) The principal investigator submits the proposal to 
the IRB2. 

(B) The IRB2 reviews the research proposal. 

(C) The IRB2 informs the HHSC services authorized 
person of the IRB2's approval or disapproval and recommendations, if 
any. 

(D) If the research proposal is approved by the IRB2, 
the HHSC services authorized person considers the IRB2's recommen-
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dations, if any, and either approves or disapproves the research proposal 
for implementation. 

(f) In addition to approval by the designated IRB and HHSC 
services authorized person, review and approval by the chief medical 
officer or chief medical director of the state hospitals, state supported 
living centers, or other entity primarily responsible for the health and 
safety of the research subjects, as applicable, is required for any re-
search proposal involving: 

(1) a placebo as the primary medication therapy; 

(2) medication or doses of medication as the primary med-
ication therapy with an unknown effectiveness for the targeted disorder 
or condition; or 

(3) an investigational medication or device. 

(g) The review process for proposed research may require ad-
ditional steps as necessary, (e.g., in the event a proposal is initially re-
jected). 

(h) The HHSC services authorized person is responsible for 
ensuring that all investigators are qualified to perform any clinical du-
ties assigned to them and are knowledgeable of HHSC's rules govern-
ing the care and protection of individuals as described in 25 TAC Chap-
ter 404, Subchapter E (relating to Rights of Persons Receiving Men-
tal Health Services) and 40 TAC Chapter 4, Subchapter C (relating to 
Rights of Individuals with an Intellectual Disability). 

§925.8. Informed Consent. 

Requirements for approval of proposed research. Investigators shall 
ensure: 

(1) procedures for obtaining and documenting informed 
consent meet the requirements in 45 Code of Federal Regulations 
(CFR) §46.116 and 45 CFR §46.117 and address: 

(A) any extension of the subject's length of stay because 
of participation in the research; 

(B) the subject's ability to receive the medication or de-
vice after the research has concluded if the research involves an inves-
tigational medication or device; 

(C) whether the research involves the use of a placebo 
and the likelihood of assignment to the placebo condition; 

(D) whether the research involves medication or doses 
of medication which are known to be ineffective for the targeted disor-
der or condition and the likelihood of assignment to such medication 
or doses of medication; and 

(E) any risk of deterioration in the subject's condition 
and the potential consequences of such deterioration (e.g., an exten-
sion in the length of stay, or the use of interventions, such as restraint, 
seclusion, or emergency medications); 

(2) there are procedures to ensure prospective human sub-
jects are assessed for capacity to consent for research protocols that 
present greater than minimal risk, and: 

(A) provide for a qualified professional to assess 
prospective human subjects for capacity to consent; 

(B) identify and document who will conduct the assess-
ments; and 

(C) describe the nature of the assessment and justifica-
tion if less formal procedures to assess capacity will be used; 

(3) the requirements in 45 CFR §46.408 are met if children 
are the proposed human subjects; 

(4) there are procedures that: 

(A) each prospective human subject or the subject's 
legally authorized representative (LAR) understands the information 
provided before obtaining consent to research participation; and 

(B) if consent is obtained from the subject's LAR, at-
tempts are made, to the extent possible given the prospective subject's 
capacity, to obtain the human subject's assent to participation. Assent 
is an affirmative agreement of a prospective human subject to partici-
pate in research, which is obtained when the subject does not have the 
capacity or legal authority to consent; 

(5) there are adequate safeguards to minimize the possi-
bility of coercion or undue influence. For example, the possible ad-
vantages of the subject's participation in the research may not be so 
valuable as to impair the subject's ability to weigh the risks of the re-
search against those advantages. Possible advantages within the lim-
ited choice environment may include enhancement of general living 
conditions, medical care, quality of food, or amenities; opportunity for 
earnings; or a change in commitment status; 

(6) there are procedures for ensuring a prospective human 
subject's objection to enrollment in research or a human subject's ob-
jection to continued participation in a research protocol is heeded in all 
circumstances, regardless of whether the subject or the subject's LAR 
has given consent. Objection may be conveyed verbally, in writing, 
behaviorally, or by other indications or means; and 

(7) procedures to ensure, throughout the course of the re-
search study, human subjects' comprehension and capacity are assessed 
and enhanced since informed consent is an ongoing process. The pro-
cedures must take into consideration a prospective human subject's pre-
ferred method of communication for consent or objection. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204443 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 27, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 438-3049 

♦ ♦ ♦ 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 51. EXECUTIVE 
SUBCHAPTER G. NONPROFIT 
ORGANIZATIONS 
31 TAC §51.168 

The Texas Parks and Wildlife Commission in a duly noticed 
meeting on August 25, 2022 adopted new 31 TAC §51.168, 
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concerning Promotion of Hunting and Fishing by Military Veter-
ans, without changes to the proposed text as published in the 
July 8, 2022, issue of the Texas Register (47 TexReg 3924). 
The rule will not be republished. 
The new rule provides a process for selecting one or more 
non-profit partners (NPP) that exclusively serve veterans to 
promote hunting and fishing by those veterans and guidelines 
under which a representative of or a veteran served by an 
approved nonprofit partner may engage in hunting or fishing 
activities under the section. 
House Bill 1728, enacted during the most recent regular session 
of the Texas Legislature, authorized the department to select and 
cooperate with one or more nonprofit partners that exclusively 
serve veterans to promote hunting and fishing by those veter-
ans. Under the provisions of the bill, a veteran who is a Texas 
resident and who is served by a selected nonprofit may hunt or 
fish on one day without holding the required license for that ac-
tivity if accompanied by a representative of the nonprofit partner 
(NPP) who holds the appropriate license. The bill requires the 
department to adopt rules governing "guidelines under which a 
representative of or a veteran served by a nonprofit partner may 
engage in hunting or fishing activities." 
Subsection (a) of the new rule provides that the selection of 
NPPs shall be made according to existing department rules re-
garding nonprofit partners, as applicable, and is restricted to 
NPPs serving residents of Texas who are veterans of the U.S. 
armed forces. The provision is necessary to provide a structure 
for agency interaction with qualified NPPs and to comply with 
statutory requirements restricting the types of NPPs authorized 
to engage in the activities regulated under the rule. 
Subsection (b) establishes guidelines for participation in hunt-
ing and fishing activities pursuant to the section. The new rule 
requires all hunting and angling activities to be provided by a se-
lected NPP to be on private lands and/or public waters, which is 
necessary to ensure that hunting opportunity provided under the 
section is additive to and not at the expense of hunting opportu-
nity for the general public on public lands. The new subsection 
also requires all hunting and angling activity under the section 
to be in accordance with all regulations that prescribe seasons, 
bag limits, gear restrictions, lawful means and methods, and spe-
cial provisions governing the take of wildlife resources, which is 
necessary because the department has a statutory obligation to 
conserve, protect, and manage the fish and wildlife resources of 
the state in order to provide the public with the benefits of enjoy-
ment of those resources and therefore believes that all hunting 
and fishing activities should be conducted consistent with exist-
ing regulations intended to accomplish that duty. The new sub-
section also requires that the selection of veterans for participa-
tion in hunting and fishing activities under the section be by a 
fair and equitable method advertised by public notice, which is 
necessary to prevent favoritism or the appearance of favoritism 
in allocating opportunity for qualifying persons to enjoy the ben-
efits of wildlife resources, which are a public trust resource. 
Additionally, the new subsection requires all hunting and fishing 
opportunity provided under the section to be at no cost to partic-
ipants, which is necessary in order to ensure that measures in-
tended as a gesture of gratitude for national service are not mis-
used by unscrupulous persons as an opportunity for monetary 
gain. The new subsection also imposes reporting and record-
keeping requirements necessary for the department to ensure 
that all hunting and angling activities are consistent with appli-
cable statutory and regulatory provisions, including provisions 

governing eligibility for participation, documentation of the iden-
tities of participants, and the dates, times, and locations that 
regulated activities took place, which is necessary for the de-
partment to verify that activities under the section are conducted 
in accordance with both legislative intent and the regulations of 
the commission. Finally, the new section would waive stamp 
endorsement requirements and provide for documentation of re-
sources taken by participants, which is necessary because by 
statute, participants are not required to obtain or possess a hunt-
ing or fishing license and therefore will not have tags or stamp 
endorsements required of other hunters, necessitating alterna-
tive documentation processes for the department to be able to 
determine that all hunting and angling activity is conducted in a 
lawful manner. 
The department received no comments opposing adoption of the 
rule as proposed. 
The department received three comments supporting adoption 
of the rule as proposed. 
The new rule is adopted under the authority of Parks and Wildlife 
Code, §11.208, which allows the commission to establish by rule 
the criteria under which the department may select the nonprofit 
partner and the guidelines under which a representative of or 
a veteran served by a nonprofit partner may engage in hunting 
or fishing activities provided by the nonprofit partner; Parks and 
Wildlife Code, §42.0177, which authorizes the commission to 
modify or eliminate the tagging, carcass, final destination, or final 
processing requirements or other similar requirements or provi-
sions in Chapter 42; Parks and Wildlife Code, §43.402, which au-
thorizes the commission to exempt by rule a person from require-
ments regarding purchase and possession of saltwater fishing 
stamps; §43.652, which authorizes the commission to exempt 
a person or class of persons by rule from the upland or migra-
tory game bird stamp requirements; §43.802, which authorizes 
the commission to exempt a person by rule from the freshwater 
fishing stamp requirement; and §46.0086, which authorizes the 
commission by regulation to exempt a person from the finfish tag 
requirement of that chapter. 
The proposed new rule affects Parks and Wildlife Code, Chap-
ters 11, 42, 43, and 46. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204412 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 24, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

CHAPTER 53. FINANCE 
SUBCHAPTER A. FEES 
DIVISION 1. LICENSE, PERMIT, AND BOAT 
AND MOTOR FEES 
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31 TAC §53.15 

The Texas Parks and Wildlife Commission in a duly noticed 
meeting on August 25, 2022, adopted an amendment to 31 
TAC §53.15, concerning Miscellaneous Fisheries and Wildlife 
Licenses and Permits, without changes to the proposed text as 
published in the July 8, 2022, issue of the Texas Register (47 
TexReg 3925). The rule will not be republished. 
The amendment removes the cormorant control permit from the 
fee catalogue. In another rule action published elsewhere in this 
issue of the Texas Register, the department adopts the repeal of 
31 TAC §65.901, concerning Cormorant Control Permit, which 
the department no longer has the authority to issue. Therefore, 
references to that permit are being removed from various sec-
tions of department rules. 
The department received no comments opposing adoption of the 
proposed amendment. 
The department received eight comments supporting adoption 
of the proposed amendment. 
The amendment is adopted under the authority of Parks and 
Wildlife Code, Chapter 67, which authorizes the commission 
to establish any limits on the taking, possession, propagation, 
transportation, importation, exportation, sale, or offering for 
sale of nongame fish or wildlife that the department considers 
necessary to manage the species. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204414 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 24, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

CHAPTER 56. AGENCY DECISION TO 
REFUSE LICENSE OR PERMIT ISSUANCE 
OR RENEWAL AND AGENCY DECISION TO 
SUSPEND OR REVOKE AFFECTED LICENSE 
OR PERMIT 
31 TAC §§56.1 - 56.7 

The Texas Parks and Wildlife Commission in a duly noticed 
meeting on August 25, 2022 adopted new 31 TAC §§56.1 - 56.7, 
concerning Agency Decision to Refuse License or Permit Is-
suance or Renewal and Agency Decision to Suspend or Revoke 
Affected License or Permit, with changes to the proposed text 
as published in the July 22, 2022, issue of the Texas Register 
(47 TexReg 4267). The rules will be republished. 
The new rules constitute new Chapter 56 and implement the di-
rectives of the Texas Sunset Advisory Commission by establish-
ing a uniform process to govern department decisions to refuse 
issuance or renewal of non-recreational licenses and permits for 

which such processes are not prescribed by statute and pre-
scribe a similar process regarding agency decisions to suspend 
or revoke a license or permit affected by the new subchapter. 
Under Government Code, Chapter 325, the Sunset Advisory 
Commission is required to conduct reviews of state agencies to 
determine if a public need exists for the continuation of a state 
agency and to identify areas for improvement. Typically, state 
agencies undergo sunset review once every 12 years. The de-
partment underwent sunset review during the last regular ses-
sion of the legislature and was reauthorized to continue in exis-
tence until September 1, 2033. As part of that process, the Sun-
set Advisory Commission adopted recommendations aimed to 
improve consistency and fairness for individuals and small busi-
ness owners licensed by the department, including a directive to 
provide an option for an informal review for non-recreational li-
cense types that do not have an existing statutory review process 
and alignment of criminal and administrative enforcement pro-
cesses to ensure fair, strong, and consistent enforcement. 
New §56.1, concerning Definitions, creates unambiguous mean-
ings for specialized words and terms used in the rules. "Appli-
cant" would be defined as "a person who seeks to obtain a li-
cense or permit issued by the department." The definition is nec-
essary to make clear that an applicant is a person who seeks to 
obtain a license or permit generally, whether initial permit or li-
cense issuance or renewal. "Final conviction" would be defined 
as "a final judgment of guilt, the granting of deferred adjudica-
tion or pretrial diversion, or the entering of a plea of guilty or nolo 
contendere." The definition is necessary to make explicit the var-
ious juridical outcomes upon which the processes described in 
the rules are predicated. "License or Permit" would be defined 
as "a non-recreational license or permit issued by the depart-
ment, including but not limited to the licenses and permits listed 
in §56.7 of this title," which is necessary to identify the specific 
licenses and permits to which the rules apply, and to definitively 
exclude licenses and permits for which the process of denying 
permit or license issuance or referral is wholly or partially pre-
scribed by statute. 
New §56.2, concerning Refusal to Issue or Renew Permit or 
License, identifies the specific types of criminal conduct to 
be considered by the department in determining whether to 
issue or renew a permit or license. The department believes 
that a decision to issue or renew a license or permit should 
take into account the applicant's history of violations involving 
the possession of live animals; the commercial exploitation 
of public wildlife and fisheries resources; major violations of 
the Parks and Wildlife Code (Class B misdemeanors, Class 
A misdemeanors, and felonies); specific provisions of the 
Penal Code involving falsification of governmental records 
and animal cruelty; and federal laws applicable to conduct 
regarding unlawful wildlife trafficking or violations of federal 
airborne hunting laws. The department reasons that it is ap-
propriate to deny the privilege of possessing live wildlife or 
engaging in the commercial exploitation of a public wildlife 
resource to persons who exhibit a demonstrable disregard for 
the statutes and regulations governing such activities. Similarly, 
it is appropriate to deny such privileges to a person who has 
exhibited demonstrable disregard for fish and wildlife law in 
general by committing more egregious (Class B misdemeanors, 
Class A misdemeanors, and felonies) violations of wildlife law. 
The department also believes that persons with a criminal 
history of disregard for honesty or truthfulness with respect to 
furnishing information required by law in applications, reports, 
or communications involving governmental records should be 
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prevented from the privilege of possessing or benefiting from 
wildlife resources. The department is the primary state agency 
responsible for managing, protecting, and conserving public 
wildlife and fisheries resources and is statutorily authorized 
or required to issue a wide variety of permits and licenses for 
many purposes, including, variously, the take, possession, use, 
propagation, importation, exportation, purchase, sale, etc., of 
those resources. As discussed elsewhere in this preamble, the 
department believes that unscrupulous persons and persons 
known to exhibit disregard for the law should not enjoy the 
privileges of exploitation of a public trust resource because their 
behavior is evidence that they cannot be expected to discharge 
the responsibilities, requirements, and expectations attendant 
to such privileges. One example and indication of unscrupu-
lous character is the lack of fidelity to the truth with respect to 
providing information required by the department to effectively 
assess and determine a person's fitness to be allowed to exploit 
a public trust resource. The department reasons that a person 
who is untruthful in furnishing information to the department, 
in addition to committing the criminal offense of falsification of 
a government record, will be similarly indisposed to faithfully 
follow and discharge the requirements of a permit or license 
to exploit a public trust. The department similarly believes that 
persons who have been convicted of animal cruelty should 
not be allowed to possess or benefit from the possession or 
use of wildlife resources. Animal cruelty is the intentional or 
reckless disregard for animal welfare that results in unwarranted 
or unjustified pain or suffering and includes torture, poisoning, 
killing, causing serious injury, failure to provide necessary food, 
water, care, or shelter, abandonment, and other, similar, types of 
abuse. The department reasons that persons with a demonstra-
ble history of either failure to care for animals in that person's 
custody or the opportunistic infliction of pain and suffering on 
animals cannot be entrusted with a permit or license to possess 
live wildlife resources and should not be able to benefit from 
any other activity that involves the take and use of live wildlife 
resources. Therefore, the new rules specify that the department 
may refuse permit or renewal issuance to persons who have 
been finally convicted of or received deferred adjudication for a 
violation of Parks and Wildlife Code, Chapter 43, Subchapters 
C (Permits for Scientific Research, Zoological Collection, Re-
habilitation, and Educational Display), E (Permits for Trapping, 
Transporting and Transplanting Game Animals and Game 
Birds), G (Permits to Manage Wildlife and Exotic Animals from 
Aircraft) , L (Deer Breeder's Permit), or R (Deer Management 
Permit - White-tailed Deer) or R-1 (Deer Management Permit -
Mule Deer); violations of the Parks and Wildlife Code or rules of 
the commission that are Class A or B misdemeanors, felonies 
or state jail felonies; violations of Parks and Wildlife Code, 
§63.002 (which although a Class C misdemeanor, specifically 
addresses the unlawful possession of live game animals); Penal 
Code, §37.10 (Tampering with Governmental Record); Penal 
Code, §42.092 (Cruelty to Nonlivestock Animals); the federal 
Lacey Act; the federal Airborne Hunting Act; or any statutory or 
regulatory provision involving conduct or behavior regulated by 
the permit or license the applicant seeks to obtain or renew. 
The Lacey Act (16 U.S.C. §§3371 - 3378) is a federal law that, 
among other things, prohibits interstate trade in or movement 
of wildlife, fish, or plants taken, possessed, transported or sold 
in violation of state law. Lacey Act prosecutions are normally 
conducted by the United States Department of Justice in federal 
courts. The department believes that it is reasonable to include 
and use a Lacey Act conviction or civil penalty as the basis for 
denial of a license or permit subject to the provisions of the rule. 

The new rule also allows the department to refuse permit or li-
cense issuance or renewal for any statutory or regulatory pro-
vision not described in subsection (a)(1)-(6) that involves con-
duct or behavior regulated by the permit or license the applicant 
seeks to obtain or renew. The new rule sets forth the criteria to 
be used in determining whether a criminal conviction directly re-
lates to the duties and responsibilities required under a permit 
or license sought by an applicant, including the relationship of 
the crime to the purposes for which a license or permit listed in 
§56.5 of this title is required; the extent to which the issuance of 
a license or permit might offer an opportunity to engage in fur-
ther criminal activity of the same type as that in which the person 
previously had been involved; the relationship of the crime to the 
ability or capacity required to perform the duties and discharge 
the responsibilities under the license or permit being sought; and 
any correlation between the elements of the crime and the duties 
and responsibilities of the license or permit being sought. 
In addition to providing for the possible refusal to issue or renew 
a license or permit on the basis of criminal conduct, the new rule 
provides for the ability of the department to deny license or permit 
issuance or renewal on the basis of noncompliance with appli-
cable administrative provisions. Virtually all of the licenses and 
permits affected by the new rules require some form of admin-
istrative process and oversight, including application processes, 
the payment of fees, and reporting and/or notification require-
ments. The application process is used by the department to en-
sure that a prospective permitee or licensee is qualified to and/or 
capable of enjoying the privileges of the license or permit. The 
information contained in reports and notifications is used by the 
department for a variety of oversight and management purposes, 
including as a measure to determine regulatory compliance dur-
ing the period of validity of the permit or license. Therefore, sub-
section (b) provides that the department may refuse to issue or 
renew a permit or license if an applicant fails to submit a com-
pleted application (including all application materials required by 
the department), the required fee, accurate required reports or 
notifications, and any additional information or material the de-
partment determines necessary to process the application. 
Subsection (c) provides for denial of permit or license issuance 
or renewal on the basis of outstanding debt owed to the depart-
ment by the applicant. The department is the regulatory authority 
for a wide variety of programs and activities, including hunting, 
recreational fishing, commercial fishing, operation of the state 
parks system, water safety, boat and motor titling, environmental 
protection and much more. Most regulated entities and activities 
are subject to fees of various kinds, and criminal violations can 
result in fines. Under Parks and Wildlife Code, §12.301, a person 
who kills, catches, takes, possesses, or injures any fish, shell-
fish, reptile, amphibian, bird, or animal in violation of the Parks 
and Wildlife Code or regulation of the department is liable to the 
state for the value of each fish, shellfish, reptile, amphibian, bird, 
or animal unlawfully killed, caught, taken, possessed, or injured. 
Such payments are commonly referred to as "civil restitution." 
The department believes that it is entirely reasonable to deny 
permit or license issuance or renewal to any applicant who is 
indebted to the department, including those who have failed to 
remit required payments to the department as civil restitution for 
violation of conservation law. 
Subsection (d) establishes the criteria used by the department 
to guide a decision to refuse permit or license issuance or re-
newal. The department does not intend for denial of permit or 
license issuance or renewal to be either automatic or perma-
nent; accordingly, the subsection establishes a matrix of various 
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factors to be considered when making a determination to deny 
permit or license issuance or renewal. Those factors include the 
extent and nature of the person's past criminal activity with re-
spect to the factors identified, the age of the person when the 
crime was committed, the amount of time that has elapsed since 
the person's last criminal activity involving factors identified in 
this section, the conduct and work activity of the person before 
and after the criminal activity, evidence of the person's rehabili-
tation or rehabilitative effort while incarcerated or after release; 
evidence of the person's compliance with any conditions of com-
munity supervision, parole, or mandatory supervision, other ev-
idence of the person's fitness, including letters of recommenda-
tion; and any other adverse or mitigating factors, including the 
number of final convictions or administrative penalties; the seri-
ousness of the conduct on which the final conviction or adminis-
trative penalty is based; the existence, number, and seriousness 
of offenses or violations other than offenses or violations that re-
sulted in a final conviction or administrative penalty; the length of 
time between the most recent final conviction or administrative 
penalty and the permit or license application; whether the final 
conviction, administrative penalty, or other offense or violation 
was the result of negligence or intentional conduct; whether the 
final conviction or administrative penalty resulted from conduct 
committed or omitted by the applicant, an agent of the applicant, 
or both; the accuracy of the permit or license history information 
provided by the applicant; whether the applicant for a permit or 
license renewal agreed to any special provisions recommended 
by the department as conditions to the expiring permit. 
New §56.3, concerning Subpermittees, Volunteers, Agents, and 
Surrogates, addresses the various peripheral roles of persons 
other than the permittee or licensee who are authorized to en-
gage in activities authorized under a permit or license. In many 
cases, authorized activities are conducted by other persons in 
addition to the permittee. The department believes that, in addi-
tion to provisions affecting permittees, it is appropriate to prevent 
persons who have been convicted of or received deferred adju-
dication for an offense that otherwise is a reason for license or 
permit denial from assisting in activities involving live animals or 
that are conducted for the personal benefit of the permitee or 
licensee. The provision is necessary to prevent unscrupulous 
persons from circumventing the intent of the department (that 
they not engage in an activity for which they are prohibited from 
obtaining a license or permit to conduct) by using another person 
to obtain a permit with the objective of continuing to do business 
as usual in the name of the shadow permittee. 
New §56.4, concerning Review of Agency Decision to Deny 
Issuance or Renewal of License or Permit, creates a review 
process for department decisions concerning the issuance and 
renewal of licenses and permits. The rule is necessary to create 
a process to allow persons who have been denied issuance of 
permits or permit renewals to have the decision reviewed by a 
panel of senior department managers. The process allows the 
department to reverse such decisions upon further review. 
New §56.5, concerning Revocation or Suspension of License 
or Permit, prescribes the informal, internal process and criteria 
used by the department to revoke or suspend an affected permit 
or license. The new section utilizes the same criteria enumer-
ated in new §56.2, concerning Refusal to Issue or Renew Permit 
of License, as the basis for pursuing revocation or suspension 
of an affected license or permit, and would employ the same 
process for making determinations. The department notes that 
the new rule creates an informal internal administrative process 
that is in addition to but does not replace, negate, or supersede 

the provisions of Parks and Wildlife Code, Chapter 12, Subchap-
ter F, which governs the revocation or suspension of all licenses 
or permits issued by the department. 
New §56.6, concerning Review of Agency Decision to Seek Re-
vocation or Suspension of a License or Permit, creates a review 
process for department decisions concerning revocation or sus-
pension of affected licenses or permits. The new rule is neces-
sary to create a process to allow persons whom the department 
has determined should have an affected license or permit re-
voked or suspended to have the decision reviewed by a panel 
of senior department managers. The new rule is substantively 
identical to new §56.4, concerning Review of Agency Decision 
to Deny Issuance or Renewal of License or Permit. The depart-
ment notes that the new rule creates an informal internal ad-
ministrative process that is in addition to but does not replace, 
negate, or supersede the provisions of Parks and Wildlife Code, 
Chapter 12, Subchapter F, which governs the revocation or sus-
pension of all licenses or permits issued by the department. 
New §56.7, concerning Permits and Licenses Affected, lists the 
specific licenses and permits identified by the Sunset Advisory 
Commission to which the new rules apply. 
The department received no public comment opposing or sup-
porting adoption of the rules as proposed. 
The new rules are adopted under Parks and Wildlife Code, 
§12.001, which authorizes the department to collect and enforce 
the payment of all taxes, licenses, fines, and forfeitures due 
to the department; §12.508, which authorizes the department 
to refuse to issue or transfer an original or renewal license, 
permit, or tag if the applicant or transferee has been finally 
convicted of a violation under the Parks and Wildlife Code or 
rule adopted or a proclamation issued under the Parks and 
Wildlife Code; §31.0412, which authorizes the commission to 
adopt rules regarding licenses issued under Parks and Wildlife 
Code, §31.041, including rules regarding application and re-
newal procedures; §31.180, which authorizes the commission 
to promulgate rules necessary to implement Parks and Wildlife 
Code, Chapter 31, Subchapter G; §43.022, which requires 
the commission to adopt rules to govern the collecting, hold-
ing, possession, propagation, release, display, or transport of 
protected wildlife for scientific research, educational display, zo-
ological collection, or rehabilitation; §43.109, which authorizes 
the commission to make regulations governing management 
of wildlife or exotic animals by the use of aircraft; Chapter 
43, Subchapter F, which authorizes the commission to adopt 
regulations necessary to administer that subchapter; Chapter 
43, Subchapter H, which authorizes the commission to adopt 
rules to implement that subchapter; §43.855, which authorizes 
the commission to adopt rules to implement Parks and Wildlife 
Code, Chapter 43, Subchapter V, including rules to govern 
permit application forms, fees, and procedures; Chapter 44, 
which provides for the applicability of all laws and regulations of 
the state to game animals held under a game breeder's license; 
Chapter 49, which authorizes the commission to prescribe 
eligibility requirements and fees for and issue any falconry, 
raptor propagation, or nonresident trapping permit; §65.003, 
which authorizes the commission to promulgate regulations to 
provide for permit application forms, fees, and procedures, and 
hearing procedures; §66.007, which authorizes the department 
shall make rules governing the issuance and use of permits to 
possess harmful or potentially exotic harmful fish, shellfish, and 
aquatic plants; Chapter 67, which authorizes the commission to 
establish any limitations on the taking, possession, propagation, 
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transportation, importation, exportation, sale, or offering for 
sale of nongame fish or wildlife that the department considers 
necessary to manage the species; §71.002, which authorizes 
the commission to promulgate regulations to provide for permit 
application forms, fees, and procedures, and hearing proce-
dures; Chapter 77, which authorizes the commission to regulate 
the catching, possession, purchase, and sale of shrimp; and 
Chapter 78, which authorizes the commission to regulate the 
taking, possession, purchase, and sale of mussels and clams. 
§56.1. Definitions. 

The following words and terms shall have the following meanings, un-
less the context clearly indicates otherwise. 

(1) Applicant--A person who seeks to obtain a license or 
permit issued by the department. 

(2) Final conviction--A final judgment of guilt, the grant-
ing of deferred adjudication or pretrial diversion, or the entering of a 
plea of guilty or nolo contendere. 

(3) License or Permit--A non-recreational license or permit 
issued by the department, including but not limited to the licenses and 
permits listed in §56.7 of this title (relating to Permits and Licenses 
Affected). 

§56.2. Refusal to Issue or Renew Permit or License. 

(a) Criminal conduct. The department may refuse to issue or 
renew a license or permit to any person who has been finally convicted 
of or assessed an administrative penalty for a violation of: 

(1) Parks and Wildlife Code, Chapter 43, Subchapter C, E, 
G, L, R, or R-1; 

(2) a provision of the Parks and Wildlife Code not de-
scribed by paragraph (1) of this subsection that is a Parks and Wildlife 
Code: 

(A) Class A or B misdemeanor; 

(B) state jail felony; or 

(C) felony; 

(3) Parks and Wildlife Code, §63.002; 

(4) Penal Code, §37.10 or §42.092; 

(5) the Lacey Act (16 U.S.C. §§3371-3378); 

(6) the Airborne Hunting Act (16 U.S.C. §742j-1); or 

(7) any statutory or regulatory provision not described in 
this subsection involving conduct or behavior regulated by the per-
mit or license the applicant seeks to obtain or renew. In determining 
whether a criminal conviction directly relates to the duties and respon-
sibilities required under a permit or license sought by an applicant, the 
department shall consider each of the following factors: 

(A) the relationship of the crime to the purposes for 
which a license or permit listed in §56.7 of this title is required; 

(B) the extent to which the issuance of a license or per-
mit might offer an opportunity to engage in further criminal activity of 
the same type as that in which the person previously had been involved; 

(C) the relationship of the crime to the ability or capac-
ity required to perform the duties and discharge the responsibilities un-
der the license or permit being sought; and 

(D) any correlation between the elements of the crime 
and the duties and responsibilities of the license or permit being sought. 

(b) Administrative compliance. The department may refuse to 
issue or renew a permit or license listed in §56.7 of this title (relating 
to Permits and Licenses Affected) if an applicant fails to submit in a 
timely manner any of the following: 

(1) a completed application, including all application ma-
terials required by the department; 

(2) the required fee; 

(3) accurate required reports or notifications; or 

(4) any additional information or material the department 
determines necessary to process the application. 

(c) Outstanding liability to the department. The department 
may refuse to issue or renew a permit or license listed in §56.7 of this 
title, as applicable, if the applicant is liable to the state for fees or pay-
ment of penalties imposed pursuant to the Parks and Wildlife Code or 
commission rule, including liability under Parks and Wildlife Code, 
§12.301. 

(d) Criteria for determination. 

(1) If the department determines that a criminal conviction 
directly relates to the duties and responsibilities required under a permit 
or license, the department shall consider the following in determining 
whether to take an action authorized under this subchapter: 

(A) the extent and nature of the person's past criminal 
activity with respect to the factors identified in this section; 

(B) the age of the person when the crime was commit-
ted; 

(C) the amount of time that has elapsed since the per-
son's last criminal activity involving factors identified in this section; 

(D) the conduct and work activity of the person before 
and after the criminal activity; 

(E) evidence of the person's rehabilitation or rehabilita-
tive effort while incarcerated or after release; 

(F) evidence of the person's compliance with any con-
ditions of community supervision, parole, or mandatory supervision; 

(G) other evidence of the person's fitness, including let-
ters of recommendation; and 

(H) other adverse or mitigating factors, including but 
not limited to: 

(i) the number of final convictions or administrative 
penalties; 

(ii) the seriousness of the conduct on which the final 
conviction or administrative penalty is based; 

(iii) the existence, number, and seriousness of of-
fenses or violations other than offenses or violations that resulted in 
a final conviction or administrative penalty described by subsection (a) 
of this section; 

(iv) the length of time between the most recent final 
conviction or administrative penalty and the permit application; 

(v) whether the final conviction, administrative 
penalty, or other offense or violation was the result of negligence or 
intentional conduct; 

(vi) whether the final conviction or administrative 
penalty resulted from conduct committed or omitted by the applicant, 
an agent of the applicant, or both; 
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(vii) the accuracy of the permit history information 
provided by the applicant; 

(viii) for a renewal, whether the applicant agreed to 
any special provisions recommended by the department as conditions 
to the expiring permit. 

(2) A determination under this section is not permanent and 
the department shall consider the factors listed in this subsection in 
subsequent applications. 

§56.3. Subpermittees, Volunteers, Agents, and Surrogates. 
(a) The department may prohibit any person from engaging in 

activities regulated under a permit or license as a subpermittee, agent, 
or volunteer if that person is prohibited for any reason from obtaining 
the permit or license or from engaging in activities authorized by the 
permit or license. 

(b) The department may refuse to issue or renew a permit or 
license for any person the department has evidence is acting on behalf 
of or as a surrogate for another person who is prohibited for any rea-
son from obtaining the permit or license or from engaging in activities 
authorized by the permit or license. 

§56.4. Review of Agency Decision to Deny Issuance or Renewal of 
License or Permit. 

(a) An applicant may request a review of a decision of the de-
partment to refuse issuance of a license or permit. 

(1) An applicant seeking review of a decision of the depart-
ment with respect to the issuance or renewal of a license or permit must 
submit a written request for the review within 10 working days of be-
ing notified by the department that the application has been denied. 

(2) Within 10 working days of receiving a request for re-
view under this section, the department shall establish a date and time 
for the review. 

(3) The department shall conduct the review within 30 
working days of receipt of the request required by paragraph (1) of 
this subsection, unless another date is established in writing by mutual 
agreement between the department and the requestor. 

(4) The request for review shall be presented to a review 
panel. The review panel shall consist of three department managers 
with expertise in the area or subject matter germane to the permit or 
license, appointed or approved by the executive director, or designee. 
The department employee that made the decision to refuse to issue or 
renew the license or permit shall not be a member of the review panel. 

(5) The decision of the review panel is final. 

(b) In conducting a review of a decision by the department 
to refuse to issue or renew a license or permit, the department shall 
consider: 

(1) any applicable factors listed under §56.2(d) of this title 
(relating to Refusal to Issue or Renew Permit or License); 

(2) the applicant's efforts toward rehabilitation; 

(3) the likelihood that the applicant would repeat the con-
duct upon which the refusal is based; 

(4) whether the conduct on which the refusal is based in-
volved a threat to public safety; and 

(5) other mitigating factors. 

§56.5. Revocation or Suspension of Licenses of Affected License or 
Permit. 

(a) Criminal conduct. The department may suspend or revoke 
a license or permit issued to any person who has been finally convicted 
of or assessed an administrative penalty for a violation of: 

(1) Parks and Wildlife Code, Chapter 43, Subchapter C, E, 
G, L, R, or R-1; 

(2) a provision of the Parks and Wildlife Code not de-
scribed by paragraph (1) of this subsection that is a Parks and Wildlife 
Code: 

(A) Class A or B misdemeanor; 

(B) state jail felony; or 

(C) felony; 

(3) Parks and Wildlife Code, §63.002; 

(4) Penal Code, §37.10 or §42.092; 

(5) the Lacey Act (16 U.S.C. §§3371-3378); 

(6) the Airborne Hunting Act (16 U.S.C. §742j-1); or 

(7) any statutory or regulatory provision not described in 
this subsection involving conduct or behavior regulated by the permit 
or license. In determining whether a criminal conviction directly re-
lates to the duties and responsibilities required under a permit or li-
cense, the department shall consider each of the following factors: 

(A) the relationship of the crime to the purposes for 
which a license or permit listed in §56.7 of this title (relating to Per-
mits and Licenses Affected) is required; 

(B) the extent to which continued licensure or permit 
privileges might offer an opportunity to engage in further criminal ac-
tivity of the same type as that in which the person previously had been 
involved; 

(C) the relationship of the crime to the ability or capac-
ity required to perform the duties and discharge the responsibilities un-
der the license or permit; and 

(D) any correlation between the elements of the crime 
and the duties and responsibilities of the license or permit. 

(b) Administrative compliance. The department may suspend 
or revoke a permit or license listed in §56.7 of this title if the licensee 
or permittee made a false or misleading statement in connection with 
the permittee's or licensee's original or renewal application, either in 
the formal application itself or in any other written instrument relating 
to the application submitted to the commission or its officers or em-
ployees. 

(c) Outstanding liability to the department. The department 
may suspend or revoke a permit or license listed in §56.7 of this title, 
as applicable, if the applicant is liable to the state for fees or payment of 
penalties imposed pursuant to the Parks and Wildlife Code or commis-
sion rule, including liability under Parks and Wildlife Code, §12.301. 

(d) Criteria for determination. 

(1) If the department determines that a criminal conviction 
directly relates to the duties and responsibilities required under a permit 
or license, the department shall consider the following in determining 
whether to take an action authorized under this section: 

(A) the extent and nature of the person's past criminal 
activity with respect to the factors identified in this section; 

(B) the age of the person when the crime was commit-
ted; 
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(C) the amount of time that has elapsed since the per-
son's last criminal activity involving factors identified in this section; 

(D) the conduct and work activity of the person before 
and after the criminal activity; 

(E) evidence of the person's rehabilitation or rehabilita-
tive effort while incarcerated or after release; 

(F) evidence of the person's compliance with any con-
ditions of community supervision, parole, or mandatory supervision; 

(G) other evidence of the person's fitness, including let-
ters of recommendation; and 

(H) other adverse or mitigating factors, including but 
not limited to: 

(i) the number of final convictions or administrative 
penalties; 

(ii) the seriousness of the conduct on which the final 
conviction or administrative penalty is based; 

(iii) the existence, number, and seriousness of of-
fenses or violations other than offenses or violations that resulted in 
a final conviction or administrative penalty described by subsection (a) 
of this section; 

(iv) the length of time between the most recent final 
conviction or administrative penalty and the permit application; 

(v) whether the final conviction, administrative 
penalty, or other offense or violation was the result of negligence or 
intentional conduct; 

(vi) whether the final conviction or administrative 
penalty resulted from conduct committed or omitted by the applicant, 
an agent of the applicant, or both; 

(vii) the accuracy of the permit history information 
provided by the applicant; 

(viii) for a renewal, whether the applicant agreed to 
any special provisions recommended by the department as conditions 
to the expiring permit. 

(2) A determination under this section is not permanent and 
the department shall consider the factors listed in this subsection in 
subsequent determinations. 

§56.6. Review of Agency Decision to Seek Revocation or Suspension 
of a License or Permit. 

(a) A licensee or permittee may request a review of a prelim-
inary decision of the department to seek revocation or suspension of a 
license or permit. 

(1) An applicant seeking review of a preliminary decision 
of the department with respect to the revocation or suspension of a 
license or permit must submit a written request for the review within 
10 working days of being notified by the department of a preliminary 
decision to revoke or suspend a license or permit. 

(2) Within 10 working days of receiving a request for re-
view under this section, the department shall establish a date and time 
for the review. 

(3) The department shall conduct the review within 30 
working days of receipt of the request required by paragraph (1) of 
this subsection, unless another date is established in writing by mutual 
agreement between the department and the requestor. 

(4) The request for review shall be presented to a review 
panel. The review panel shall consist of three department managers 

with expertise in the area or subject matter germane to the permit or 
license, appointed or approved by the executive director, or designee. 
The department employee that made the decision to seek suspension or 
revocation of the license or permit shall not be a member of the review 
panel. 

(5) A decision of the review panel to not seek revocation 
or suspension of a permit or license is final. A decision of the review 
panel to seek revocation or suspension of a permit or license is subject 
to the opportunity for a hearing provided in Parks and Wildlife Code 
§12.502. 

(b) In conducting a review of a decision by the department to 
seek revocation or suspension of a permit or license, the department 
shall consider: 

(1) any applicable factors listed under §56.5(d) of this ti-
tle (relating to Revocation or Suspension of Licenses of Permit or Li-
cense); 

(2) the applicant's efforts toward rehabilitation; 

(3) the likelihood that the applicant would repeat the con-
duct upon which the refusal is based; 

(4) whether the conduct on which the refusal is based in-
volved a threat to public safety; and 

(5) other mitigating factors. 

(c) The department may combine the notice of the depart-
ment's preliminary decision to seek revocation or suspension of a 
license or permit with the notice of an opportunity for a hearing 
provided in Parks and Wildlife Code §12.502. 

§56.7. Permits and Licenses Affected. 

The provisions of this chapter apply to the following types of permits 
and licenses. 

(1) Aerial Wildlife Management; 

(2) Alligator - all; 

(3) Bait Dealer - all; 

(4) Bait Shrimp Dealer; 

(5) CITES Tag Dealer - all; 

(6) Commercial Fishing Boat - all; 

(7) Commercial Mussel and Clam Fisherman - all; 

(8) Commercial Nongame - all; 

(9) Controlled Exotic Snake - all; 

(10) Controlled Exotic Species - all; 

(11) Depredation; 

(12) Educational Display; 

(13) Falconry - all; 

(14) Finfish Import; 

(15) Fish Dealer - all; 

(16) Fishing Guide - all; 

(17) Furbearing Animal - all; 

(18) Game Animal Breeder; 

(19) Game Bird Breeder - all; 

(20) Hunting Cooperative - all; 
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(21) Marine Dealer, Distributor, or Manufacturer; 

(22) Menhaden Boat - all; 

(23) Nongame Fish; 

(24) Party Boat Operator; 

(25) Private Bird Hunting Area; 

(26) Scientific Plant Research; 

(27) Scientific Research; 

(28) Shell Buyer - all; 

(29) Shrimp Boat Captain - all; 

(30) Shrimp Offloading; 

(31) Wildlife Management Association Area Hunting 
Lease - all; 

(32) Wildlife Rehabilitation; and 

(33) Zoological. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204304 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 21, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

CHAPTER 57. FISHERIES 
SUBCHAPTER A. HARMFUL OR 
POTENTIALLY HARMFUL FISH, SHELLFISH, 
AND AQUATIC PLANTS 
31 TAC §57.111, §57.114 

The Texas Parks and Wildlife Commission in a duly noticed 
meeting on August 25, 2022 adopted amendments to 31 TAC 
§57.111, concerning Definitions, and §57.114, concerning Con-
trolled Exotic Species Permits, without changes to the proposed 
text as published in July 8, 2022, issue of the Texas Register 
(47 TexReg 3927). The rules will not be republished. 
The amendments will function in concert to remove ambiguity 
concerning the circumstances under which the department 
issues permits authorizing the possession of controlled exotic 
species for zoological display purposes. The purpose of the 
rules in this subchapter is to minimize to the greatest extent 
possible the documented and unquestioned risk posed to 
indigenous species and ecosystems by exotic fish, shellfish, 
and aquatic plants. The department considers this threat to 
encompass not only the direct threat posed by possession of 
such species and their accidental or intentional release, but 
the indirect threat posed by lack of public awareness of their 
dangers, including perceptions that exotic species are somehow 
benign, unimportant, or not worth worrying about. To this end, 

the department maintains a robust, continuous public relations 
effort to educate and equip the public with information about the 
dangers posed by exotic species. 
Current rule allows for the issuance of an exotic species permit 
for purposes of educational display, under which the sale or in-
tentional propagation of controlled exotic species is prohibited. 
As noted earlier in this discussion, the department believes that 
educating the public about the threat of exotic species is impor-
tant and, therefore, that there is value and public benefit in the 
issuance of controlled exotic species permits for that purpose; 
however, the department also considers that the most appropri-
ate and effective vehicles for such educational efforts are entities 
established and operated for the purpose of educating the pub-
lic about natural history, ecology, and the sciences (museums, 
aquaria, nature centers, and so forth). The department is con-
cerned that the display of controlled exotic species in commer-
cial and retail environments where animals and/or aquatic plants 
are sold to the public is problematic because it could result in 
public perception that the controlled exotic species on display in 
such environments, even if the specimens are not for sale, are 
appropriate, desirable, or lawful for hobbyists to obtain, which 
in turn could drive market demand for exotic species and pose 
additional threats to native species and ecosystems, as one of 
the main components of the spread of exotic species is their in-
tentional or accidental release to the wild for various reasons. 
Therefore, the amendments will function to restrict the issuance 
of controlled exotic species permits for zoological display only 
to facilities that the department determines are engaged in bona 
fide educational activities and do not engage in the sale of fish, 
shellfish, wildlife, or aquatic plants. 
The amendment to §57.111, concerning Definitions, defines "zo-
ological facility" as "A zoo, aquarium, nature center, or other, 
similar facility that is open to the public, operated for the purpose 
of furthering scientific understanding, encouraging management 
and conservation, or furthering awareness and understanding of 
biology, and does not engage in commercial or retail activities in-
volving the sale of animals or aquatic plants." 
The amendment to §57.114, concerning Controlled Exotic 
Species Permits, provides for the issuance of permits authoriz-
ing the possession of controlled exotic species for purposes of 
educational display at a zoological facility that the department 
has determined exists for the bona fide purpose of educating 
the public and not for any ancillary or additional commercial 
purpose that involves the sale of animals or aquatic plants. 
The department received no comments opposing adoption of the 
rules as proposed. 
The department received two comments supporting adoption of 
the rules as proposed. 
The amendments are adopted under the authority of Parks and 
Wildlife Code, §66.007 and §66.0072, which authorize the de-
partment to make rules necessary to authorize the import, pos-
session, sale, or introduction of harmful or potentially harmful 
exotic fish, shellfish, and aquatic plants. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204308 
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♦ ♦ ♦ 

James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 21, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 389-4775 

31 TAC §57.127 

The Texas Parks and Wildlife Commission in a duly noticed 
meeting on August 25, 2022 adopted an amendment to §57.127, 
concerning a Memorandum of Understanding (MOU) between 
TPWD, the Texas Commission on Environmental Quality 
(TCEQ), and the Texas Department of Agriculture (TDA) without 
changes to the proposed text as published in the July 22, 2022, 
issue of the Texas Register (47 TexReg 4276). The rule will not 
be republished. 
The amendment adopts by reference a revised MOU adopted 
by the TCEQ and published in the May 13, 2022, issue of the 
Texas Register (47 TexReg 2864). The amendment also retitles 
the section to reflect the fact that TDA is no longer involved in 
aquaculture facility licensure. 
The amendment is necessary to implement applicable pro-
visions of Senate Bill (S.B.) 703, 87th Legislature, Regular 
Session, which eliminated TDA's primary role and responsibili-
ties related to regulation of aquaculture (i.e., facility licensure). 
Prior to the enactment of S.B. 703, regulation of aquaculture 
in Texas was coordinated by the terms of an MOU between 
the department, TCEQ, and TDA, as required by statute. The 
amendment adopts by reference a revised MOU that reflects 
the removal of TDA's regulatory licensure role with respect to 
aquaculture and delineates each agency's responsibilities. The 
revised MOU outlines coordination procedures for the review 
of revisions of the TCEQ Aquaculture General Permit and 
individual wastewater discharge permit applications and notices 
of intent to be covered under the TCEQ general permit and 
establishes operating procedures and scope. 
The department received no comments opposing adoption of the 
rule as proposed. 
The department received one comment supporting adoption of 
the rule as proposed. 
The rule is adopted under Agriculture Code, §134.031, which 
requires the Texas Commission on Environmental Quality and 
the Texas Parks and Wildlife Department to enter into a mem-
orandum of understanding for the regulation of matters related 
to aquaculture, and §134.005, which requires the commission to 
adopt rules to carry out duties under the chapter. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204309 

James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 21, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

CHAPTER 65. WILDLIFE 
SUBCHAPTER I. DEPREDATION PERMITS 
31 TAC §65.221 

The Texas Parks and Wildlife Commission in a duly noticed 
meeting on August 25, 2022, adopted an amendment to 31 
TAC §65.221, concerning General Provisions, without changes 
to the proposed text as published in the July 8, 2022, issue 
of the Texas Register (47 TexReg 3943). The rule will not be 
republished. 
The amendment removes a reference to the cormorant control 
permit. In another rule action published elsewhere in this issue 
of the Texas Register, the department adopts the repeal of 31 
TAC §65.901, concerning Cormorant Control Permit, which the 
department no longer has the authority to issue. Therefore, ref-
erences to that permit are being removed from various sections 
of department rules. 
The department received no comments opposing adoption of the 
proposed amendment. 
The department received eight comments supporting adoption 
of the proposed amendment. 
The amendment is adopted under the authority of Parks and 
Wildlife Code, Chapter 43, Subchapter H, which authorizes the 
commission to adopt rules to implement that subchapter, and 
Chapter 67, which authorizes the commission to establish any 
limits on the taking, possession, propagation, transportation, im-
portation, exportation, sale, or offering for sale of nongame fish 
or wildlife that the department considers necessary to manage 
the species. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204415 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 24, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 389-4775 

ticed meeting on August 25, 2022, adopted the repeal of 31 
TAC §65.901, concerning Cormorant Control Permit, without 

♦ ♦ ♦ 

SUBCHAPTER W. SPECIAL PERMITS 
31 TAC §65.901 

The Texas Parks and Wildlife Commission in a duly no-
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changes to the proposed text as published in the July 8, 2022,
issue of the Texas Register (47 TexReg 3944). This rule will not
be republished. 
The double-crested cormorant (Phalacrocorax auritus) is a long-
lived, colonial-nesting waterbird native to North America, and
is the most abundant of six species of cormorants occurring in
North America. They are opportunistic and generalist feeders,
preying on many species of fish, but concentrating on those that
are easiest to catch. In many areas, the double-crested cor-
morant is regarded as a nuisance species. The double-crested
cormorant is a protected species under the Migratory Bird Treaty
Act of 1918, and federal approval is required to take or possess
them. The U.S. Fish and Wildlife Service (Service) in 1998 al-
lowed U.S. Department of Agriculture Wildlife Services to con-
duct winter roost control on double-crested cormorants and later
established a public resource depredation order to allow state
wildlife agencies (including Texas), Tribes, and U.S. Department
of Agriculture's Wildlife Services to conduct control activities fo
the protection of public resources. Under the order, the depart
ment was allowed to authorize agents to conduct lethal contro
activities. The current rule created a mechanism to protect publi
fisheries resources from depredation by allowing persons act
ing as agents of the department to control double-crested cor
morants by permit on specific tracts of land. The Service i
response to a court order in 2016 vacated federal regulation
relating to control of depredating double-crested cormorants, a
which point the department ceased issuing the state's cormoran
control permit. Staff has determined that if the Service at some
point authorizes the resumption of control activities, it will be in
a form and manner that will be incompatible with current rule;
therefore, the current rule can and should be repealed. 
The department received no comments opposing adoption of the
proposed repeal. 
The department received eight comments supporting adoption
of the proposed repeal. 
The repeal is adopted under the authority of Parks and Wildlife
Code, Chapter 67, which authorizes the commission to establish
any limits on the taking, possession, propagation, transportation,
importation, exportation, sale, or offering for sale of nongame
fish or wildlife that the department considers necessary to man-
age the species. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4,
2022. 
TRD-202204413 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: November 24, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 
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PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 1. CENTRAL ADMINISTRATION 
SUBCHAPTER C. ADMINISTRATION 
34 TAC §1.200 

The Comptroller of Public Accounts adopts new §1.200, con-
cerning state employee family leave pool, without changes to 
the proposed text as published in the September 23, 2022, is-
sue of the Texas Register (47 TexReg 6157). The rule will not be 
republished. The new section will be located in Chapter 1, new 
Subchapter C, Administration. 
The new section implements House Bill 2063, 87th Legislature, 
R.S., 2021, which enacted Government Code, §§661.021 -
661.028 (State Employee Family Leave Pool). 
Section 1.200 creates a process for the Comptroller's State Em-
ployee Family Leave Pool. Subsection (a) outlines the estab-
lishment and purpose, which is to provide eligible employees 
more flexibility in bonding with and caring for children during a 
child's first year following birth, adoption, or foster placement, 
and caring for a seriously ill family member or the employee, in-
cluding pandemic-related illnesses or complications caused by 
a pandemic. Subsection (b) outlines guidelines for the program, 
provides for designation of a pool administrator, describes the 
responsibilities of the pool administrator, and provides that the 
operation of the family leave pool shall be consistent with Gov-
ernment Code, Chapter 661, Subchapter A-1. 
The comptroller did not receive any comments regarding adop-
tion of the amendment. 
This new section is adopted under Government Code, 
§661.022(c), which requires the governing body of each state 
agency to adopt rules and prescribe procedures relating to the 
operation of the state employee family leave pool. 
The new section implements Government Code, §§661.021 -
661.028 (State Employee Family Leave Pool). 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204306 
Don Neal 
General Counsel, Operations and Support Legal Services 
Comptroller of Public Accounts 
Effective date: November 21, 2022 
Proposal publication date: September 23, 2022 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 
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CHAPTER 4. RIGHTS AND PROTECTION OF 
INDIVIDUALS RECEIVING INTELLECTUAL 
DISABILITY SERVICES 
SUBCHAPTER P. RESEARCH IN STATE 
FACILITIES 
40 TAC §§4.751 - 4.765 

As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. Rules of the former DADS are codified in Title 
40, Part 1, and will be repealed or administratively transferred to 
Title 26, Health and Human Services, as appropriate. Until such 
action is taken, the rules in Title 40, Part 1 govern functions previ-
ously performed by DADS that have transferred to HHSC. Texas 
Government Code §531.0055, requires the Executive Commis-
sioner of HHSC to adopt rules for the operation and provision 
of services by the health and human services system, including 
rules in Title 40, Part 1. 
Therefore, the Executive Commissioner of HHSC adopts the 
repeal of Title 40, Part 1, Chapter 4, Subchapter P, consist-
ing of §4.751, concerning Purpose; §4.752, concerning Appli-
cation; §4.753, concerning Definitions; §4.754, concerning Gen-
eral Principles; §4.755, concerning Designated Institutional Re-
view Board (IRB); §4.756, concerning IRB Functions and Opera-
tions; §4.757, concerning Review and Approval of Proposed Re-
search; §4.758, concerning Informed Consent; §4.759, concern-
ing Research Involving Offenders as Human Subjects; §4.760, 
concerning Using and Disclosing Protected Health Information 
(PHI) in Research; §4.761, concerning Investigation of Allega-
tions of Misconduct in Science; §4.762, concerning Responsibili-
ties of the Office of Research Administration (ORA), §4.763, con-
cerning Exhibits; §4.764, concerning References; and §4.765, 
concerning Distribution. 
Sections 4.751, 4.752, 4.753, 4.754, 4.755, 4.756, 4.757, 4.758, 
4.759, 4.760, 4.761, 4.762, 4.763, 4.764, and 4.765 are adopted 
without changes to the proposed text as published in the July 
8, 2022, issue of the Texas Register (47 TexReg 3956). These 
rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of the adoption is to reflect the transition of pro-
grams from DADS to HHSC. The adoption of new rules address-
ing research in state hospitals, state supported living centers, 
and by community service providers is simultaneously published 
elsewhere in this issue of the Texas Register. The new rules re-
flect the transition of programs to HHSC and current research 
protocols which align with applicable federal laws. 
COMMENTS 

The 31-day comment period ended August 8, 2022. 
During this period, HHSC did not receive any comments regard-
ing the proposed repeals. 
STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code Chap-
ter 531, Health and Human Services Commission, Section 
531.0055, Executive Commissioner: General Responsibility 

for Health and Human Services System, which provides that 
the Executive Commissioner of HHSC shall adopt rules for the 
operation and provision of services by the health and human 
services agencies, and adopt rules to implement the executive 
commissioner’s authority under this section. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 7, 
2022. 
TRD-202204441 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: November 27, 2022 
Proposal publication date: July 8, 2022 
For further information, please call: (512) 438-3049 

♦ ♦ ♦ 

PART 5. TEXAS VETERANS LAND 
BOARD 

CHAPTER 175. GENERAL RULES OF THE 
VETERANS LAND BOARD 
SUBCHAPTER A. GENERAL RULES AND 
CONTRACTING FINANCING 
40 TAC §175.2 

The Texas Veterans Land Board (VLB) adopts the amendments 
to 40 Texas Administrative Code (TAC) §175.2, relating to the 
definition of an eligible Texas Veteran with no changes to the 
text of the rule. The Veterans Land Board adopts the proposed 
amendment that will add the United States Space Force (USSF) 
as an eligible branch of service. The rule amendment was pub-
lished in the September 23, 2022 issue of the Texas Register (47 
TexReg 6188) and will not be republished. 
BACKGROUND AND JUSTIFICATION 

The National Defense Authorization Act of 2020 amended 10 
U.S.C. effective December 20, 2019, establishing the United 
States Space Force (USSF) as the newest branch of the United 
States Armed Forces. Current and discharged members of the 
USSF or USSF Reserves, may be eligible for VA home loan 
benefits upon meeting length-of-service (LOS), and character-
of-service (COS) requirements. Qualifying Surviving Spouses 
of Veterans who served in the USSF may also be eligible for the 
VA home loan benefit. On June 23, 2022, the Veterans Admin-
istration issued a Certificate of Eligibility (COE) Update (Circular 
26-22-10) announcing a COE enhancement to include the USSF 
as a branch of service. 
PUBLIC COMMENT REQUEST 

The VLB did not receive any comments during the 30-day com-
ment period. 
STATUTORY AUTHORITY 

The amendments are adopted under Texas Natural Resources 
Code §161.001(b), that provides that the Board may by rule 
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change the definition of "veteran" as necessary or appropriate 
to protect the best interests of the program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 
2022. 
TRD-202204312 
Mark Havens 
Chief Clerk, Deputy Land Commissioner 
Texas Veterans Land Board 
Effective date: November 21, 2022 
Proposal publication date: September 23, 2022 
For further information, please call: (512) 475-1859 

♦ ♦ ♦ 

PART 12. TEXAS BOARD OF 
OCCUPATIONAL THERAPY 
EXAMINERS 

CHAPTER 374. DISCIPLINARY AC-
TIONS/DETRIMENTAL PRACTICE/COM-
PLAINT PROCESS/CODE OF ETHICS/LI-
CENSURE OF PERSONS WITH CRIMINAL 
CONVICTIONS 
40 TAC §374.3 

The Texas Board of Occupational Therapy Examiners adopts 
amendments to the 40 Texas Administrative Code §374.3, Com-
plaint Process. The amendments are adopted to remove certi-
fied mail and notarized signatures requirements with regard to 
agreed orders. The changes will allow orders and notices to be 
sent by all the methods listed in Texas Government Code sec-
tion 2001.054(c), and will not limit delivery to certified mail, re-
turn receipt requested. The amendments are adopted without 
changes to the proposed text as published in the September 9, 
2022, issue of the Texas Register (47 TexReg 5452) and will not 
be republished. 
Changes to the section include the removal of requirements con-
cerning the Board's use of certified mail when sending agreed 
orders to the respondent to a complaint. The amendments will 
also remove the requirement that respondents have their signa-
tures notarized on agreed orders. 
These changes will streamline both board processes regarding 
mailing and requirements for respondents concerning agreed or-
ders. The Board anticipates that these changes will increase the 
efficiency of investigative mailing processes and reduce the pos-
sible complications respondents to a complaint may encounter 
when responding to agreed orders. 
The amendments also include a revision to correct a reference 
in the section to Texas Government Code section 2001.054(c). 
The change is adopted to increase the accuracy of the board 
rules. 
No comments were received regarding adoption of the amend-
ments. 

The amendments are adopted under Texas Occupations Code 
§454.102, which authorizes the Board to adopt rules to carry 
out its duties under chapter 454, and under §454.153, which 
requires the Board to adopt rules relating to the investigation of 
a complaint received by the Board. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 3, 
2022. 
TRD-202204363 
Ralph A. Harper 
Executive Director 
Texas Board of Occupational Therapy Examiners 
Effective date: December 1, 2022 
Proposal publication date: September 9, 2022 
For further information, please call: (512) 305-6900 

♦ ♦ ♦ 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 800. GENERAL ADMINISTRATION 
SUBCHAPTER B. ALLOCATIONS 
40 TAC §§800.52, 800.71, 800.78, 800.80 

The Texas Workforce Commission (TWC) adopts amendments 
to the following sections of Chapter 800, relating to General Ad-
ministration: 
Subchapter B. Allocations, §§800.52, 800.71, 800.78, and 
800.80 

The amendments are adopted without changes to the proposed 
text as published in the July 22, 2022, issue of the Texas Register 
(47 TexReg 4282), and, therefore, the adopted rule text will not 
be published. 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the adopted amendments to Chapter 800 is 
to provide TWC's three-member Commission (Commission) 
flexibility when deobligating Adult Education and Literacy (AEL) 
statewide funds and considering an AEL grant recipient's per-
formance when reallocating deobligated funds. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER B. ALLOCATIONS 

TWC adopts the following amendments to Subchapter B: 
§800.52. Definitions. 
Section 800.52(5), the definition for "Deobligation" is amended 
to add §800.78 and §800.79 to the rule reference. 
§800.71. General Deobligation and Reallocation Provisions 

Section 800.71(b) is amended to add §§800.78 - 800.80 to the 
rule reference. 
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§800.78. Midyear Deobligation of AEL Funds 

Section 800.78 is amended to rename the section "Deobligation 
of AEL Funds." 
Section 800.78(a) is amended to update the reference to 
§800.78(d). Section 800.78(d) is deleted and the reference is 
updated to §800.80(a), which contains similar language to the 
language that was deleted. 
Section 800.78(a)(1) is amended to revise the time in which TWC 
may review expenditures for deobligation from months four to 
seven, to any month after month four. 
Section 800.78(d), which provides that amounts deobligated 
from an AEL grant recipient must be made available as a first 
priority to another grant recipient providing AEL services in the 
same workforce area, is deleted. The subsequent subsection 
is relettered accordingly. 
§800.80. Reallocation of AEL Funds 

Section 800.80 is amended to modify the criteria a grant recipi-
ent must meet in order to receive deoglibated funds and revise 
language related to the reallocation of funds. 
New §800.80(a)(7) is added to require a grant recipient to be 
meeting performance for the program year to receive deobli-
gated funds. 
Section 800.80(b) is amended to clarify that the Commission 
must approve any plan to reallocate deobligated funds. Section 
800.80(b) is also amended to add that the Commission may 
make those funds available as a first priority to other grant 
recipients within the same workforce area meeting the criteria 
in §800.80(a). Existing language provides that the Commission 
must approve an acceptable plan to reallocate funds to a grant 
recipient within the workforce area; and the new language 
provides that grant recipients outside the workforce area may 
be considered by the Commission, provided that requirements 
in §800.80(a) are met. Section 800.80(b) is also amended to 
add that if AEL grant recipients outside the workforce area are 
not able to meet the criteria in §800.80(a), then TWC staff will 
present an alternate plan for the Commission's consideration. 
TWC hereby certifies that the adoption has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART III. PUBLIC COMMENTS 

The public comment period closed on August 22, 2022. No com-
ments were received. 
PART IV. 
STATUTORY AUTHORITY 

The rules are adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rules implement the requirements set out in Work-
force Innovation and Opportunity Act Title II and Texas Labor 
Code, Chapter 315. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204388 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Effective date: November 24, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER M. TAX REFUND FOR WAGES 
PAID TO EMPLOYEE RECEIVING FINANCIAL 
ASSISTANCE 
40 TAC §§800.550 - 800.557 

The Texas Workforce Commission (TWC) adopts the following 
new subchapter to Chapter 800, relating to General Administra-
tion: 
Subchapter M. Tax Refund for Wages Paid to Employee Receiv-
ing Financial Assistance, §§800.550 - 800.557 

The new sections are adopted without changes to the proposed 
text as published in the August 26, 2022, issue of the Texas 
Register (47 TexReg 5083), and, therefore, the adopted rule text 
will not be republished. 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of new Chapter 800, Subchapter M is to establish 
administrative rules to clarify the requirements and eligibility de-
termination applicable under Texas Labor Code, Chapter 301, 
Subchapter H, relating to Tax Refund for Wages Paid to Em-
ployee Receiving Financial Assistance. 
Senate Bill (SB) 82, enacted by the 73rd Texas Legislature, Reg-
ular Session (1993), amended Texas Human Resources Code, 
Chapter 31 by adding Subchapter D, Tax Refund for Wages Paid 
to Employee Receiving Financial Assistance (Tax Refund Pro-
gram). The Tax Refund Program required the Texas Department 
of Human Services (DHS) to provide tax vouchers to persons 
upon application and certification of eligibility. 
In 1997, the 75th Texas Legislature enacted SB 1113, which 
transferred the Tax Refund Program from the Texas Human Re-
sources Code, Chapter 31, Subchapter D to Texas Labor Code, 
Chapter 301, Subchapter H, effectively moving the application 
eligibility and certification procedures from DHS to TWC. SB 
1113 also implemented new rulemaking authority, allowing TWC 
to "adopt rules as necessary to carry out its powers and duties 
under this subchapter" and required DHS to provide information 
to TWC that is required to determine eligibility for persons apply-
ing for the Tax Refund. 
The Comptroller of Public Accounts' rule under 34 Texas Ad-
ministrative Code (TAC) §3.4, implemented in 1995, was not 
amended when the program transitioned from DHS to TWC. 
TWC did not establish rule to operate the Tax Refund Program. 
The application and eligibility certification procedures related to 
the Tax Refund Program have been operated by TWC staff since 
1997 through publicly available information and a tax refund ap-
plication form, currently maintained on TWC's Work Opportunity 
Tax Credit Program Overview webpage. 
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The Comptroller's office is reviewing possible amendments to 
34 TAC §3.4 that would eliminate reference to eligibility deter-
minations in its rule. TWC determined that the establishment of 
an administrative rule to clarify the requirements and eligibility 
determination applicable under Texas Labor Code, §301.107 is 
now needed. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

SUBCHAPTER M. TAX REFUND FOR WAGES PAID TO EM-
PLOYEE RECEIVING FINANCIAL ASSISTANCE 

TWC adopts new Subchapter M, as follows: 
§800.550. Purpose 

New §800.550 states the purpose and goal for Chapter 800, 
Subchapter M. 
§800.551. Definitions 

New §800.551 defines terms used in Chapter 800, Subchapter 
M. 
§800.552. Tax Refund Voucher 
New §800.552(a) states that TWC shall issue tax refund vouch-
ers in the amounts allowed by and subject to restrictions in Chap-
ter 800, Subchapter M. New §800.552(b) states that a person 
issued a tax refund voucher may apply for the tax refund. 
§800.553. Amount of Refund: Limitation 

New §800.553(a) states the maximum amount of the potential 
tax refund allowed per employee that is certified under new 
§800.554 and §800.555. New §800.553(b) states that the 
refund amount cannot exceed the amount of net tax paid by 
the person to the State of Texas after any other applicable tax 
credits for the calendar year. 
§800.554. Eligibility 

New §800.554 describes the eligibility required for the tax re-
fund. New §800.554(1) describes the eligibility requirements re-
garding wages incurred by a person for service of an employee. 
New §800.554(2) refers to the certification requirements in new 
§800.555, and new §800.554(3) describes the options for a per-
son to provide and pay a part of the cost for health care coverage. 
§800.555. Certification 

New §800.555 describes the time parameters for an employee to 
be receiving financial or medical assistance prior to employment. 
§800.556. Application for Refund: Issuance 

New §800.556 identifies the time period, on or after January 1 
and before April 1, for persons to submit applications for the pre-
vious calendar year. New §800.556(b) gives TWC the authority 
to promulgate the application for the tax refund voucher. New 
§800.556(c) limits the use of the tax refund voucher to the year 
for which the voucher is issued. 
§800.557. Limitations. 
New §800.557(a) reinforces the requirement of health care 
coverage for the employee under new §800.554(3). New 
§800.557(b) identifies rules of conveyance, assignment, or 
transfer of a refund under Chapter 800, Subchapter M. 
TWC hereby certifies that the adoption has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART III. PUBLIC COMMENTS 

The public comment period closed on September 26, 2022. No 
comments were received. 
PART IV. 
STATUTORY AUTHORITY 

The rules are adopted under Texas Labor Code, §301.107(a), 
which stipulates that TWC shall adopt rules as necessary to carry 
out its powers and duties under Chapter 301, Subchapter H. 
The adopted rules affect Title 4, Texas Labor Code, particularly 
Chapter 301. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204387 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Effective date: November 24, 2022 
Proposal publication date: August 26, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

CHAPTER 805. ADULT EDUCATION AND 
LITERACY 
The Texas Workforce Commission (TWC) adopts amendments 
to the following sections of Chapter 805, relating to Adult Edu-
cation and Literacy: 
Subchapter A. General Provisions, §805.2 and §805.4 

Subchapter B. Staff Qualifications, §805.21 

Subchapter C. Service Delivery Structure and Alignment, 
§805.41 and §805.43 

The amendment to §805.2 is adopted with changes to the pro-
posed text as published in the July 22, 2022, issue of the Texas 
Register (47 TexReg 4285), and, therefore, the adopted rule text 
will be published. The amendments to §§805.4, 805.21, 805.41, 
and 805.43 are adopted without changes to the proposed text as 
published and, therefore, the adopted rule text will not be repub-
lished. 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the adopted amendments to Chapter 805 is to 
add and clarify Adult Education and Literacy (AEL) terms and 
definitions, clarify professional development requirements and 
activities that must be provided by AEL programs, and modify 
an advisory committee term requirement. 
Further, the General Appropriations Act (Senate Bill (SB) 1, Ar-
ticle VII, Texas Workforce Commission, Rider 46, 87th Legisla-
ture, Regular Session (2021)) requires TWC to ensure and re-
quire that digital skill building is permitted in its programs. Terms 
and definitions for "digital literacy skills" and "workforce prepa-
ration activities" are adopted to indicate that such activities are 
expressly allowed under the Workforce Innovation and Opportu-
nity Act (WIOA) and to support digital skill building. 
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Texas Government Code, §2001.039 requires that every four 
years each state agency review and consider for readoption, re-
vision, or repeal each rule adopted by that agency. TWC re-
viewed the rules in Chapter 805 and determined that the rules 
are needed, reflect current legal and policy considerations, and 
reflect current TWC procedures. The reasons for initially adopt-
ing the rules continue to exist, and any changes to the rules are 
described in Part II of this preamble. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

SUBCHAPTER A. GENERAL PROVISIONS 

TWC adopts the following amendments to Subchapter A: 
§805.2. Definitions 

Section 805.2 is amended to both modify and add definitions. 
Section 805.2(4) is amended to modify the definition for "AEL 
grant recipient" to update the definition reference for "workforce 
development area" and to clarify that an AEL grant recipient is 
one that is awarded AEL funds by TWC through a statewide pro-
curement process described in §805.41. 
Section 805.2(6) is amended to include a reference to WIOA and 
update the reference to the United States Code in the defini-
tion for "AEL service provider." At adoption, the Commission cor-
rected the WIOA reference from WIOA §203(4) to WIOA §203(5) 
and also revised the reference to the United States Code for con-
sistency. 
New §805.2(11) is added to define "digital literacy skills." Subse-
quent paragraphs are renumbered accordingly. 
Renumbered §805.2(16) is amended to modify the definition for 
"professional development" to remove the duration for what is 
considered a professional development activity. 
At adoption, the Commission corrected the WIOA reference un-
der renumbered §805.2(19) from WIOA §2 to WIOA §3(59). 
New §805.2(20) is added to define "workforce preparation activ-
ities." The subsequent paragraph is renumbered accordingly. 
§805.4. Essential Program Components 

Section 805.4 provides that an AEL grant recipient must ensure 
the essential program components are provided. The section is 
amended to add language to clarify that those essential program 
components are outlined in the grant applications for statewide 
AEL funds. 
Section 805.4(7) is amended to clarify that workforce preparation 
activities include digital literacy skills. 
Section 805.4(9) is amended to change "and" to "or" to clarify 
options for meeting the section's requirements. 
SUBCHAPTER B. STAFF QUALIFICATIONS 

TWC adopts the following amendments to Subchapter B: 
§805.21. Staff Qualifications and Training 

Section 805.21 is amended to clarify that the subchapter is ap-
plicable to all AEL staff by deleting the language that specifies 
the subchapter applies to all AEL staff hired after July 1, 2013. 
Section 805.21(6) is amended to clarify that instructional aides 
who provide instruction to students require 15 clock hours of pro-
fessional development. 

Section 805.21(8) is amended to specify that non-instructional 
AEL staff must have at least three hours of professional devel-
opment. 
SUBCHAPTER C. SERVICE DELIVERY STRUCTURE AND 
ALIGNMENT 

TWC adopts the following amendments to Subchapter C: 
§805.41. Procurement and Contracting 

Section 805.41 is amended to delete "beginning with Program 
Year 2014" when describing when eligible grant recipients are re-
quired to compete for funding through a statewide procurement 
process. 
§805.43. Advisory Committees 

Section §805.43 is amended to rename the section "AEL Advi-
sory Committee." 
Section 805.43 is amended to modify the requirement that AEL 
advisory committee members serve for staggered two-year 
terms; the adopted amendment removes the word "staggered" 
from the two-year term requirement. 
TWC hereby certifies that the adoption has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART III. PUBLIC COMMENTS 

The public comment period closed on August 22, 2022. No com-
ments were received. 
SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §805.2, §805.4 

PART IV. STATUTORY AUTHORITY 

The rules are adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rules implement the requirements set out in the 
General Appropriations Act (SB 1, Article VII, Texas Workforce 
Commission, Rider 46) and bring the rules into alignment with 
WIOA Title II and Texas Labor Code, Chapter 315. 
§805.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Adult education--Programs, activities, and services that 
include adult education, literacy, workplace adult education and liter-
acy activities, family literacy activities, English language acquisition 
activities, integrated English literacy and civics education, workforce 
preparation activities, or integrated education and training. 

(2) AEL consortium--A partnership of educational, work-
force development, social service entities, and other public and pri-
vate organizations that agree to partner, collaborate, plan, and apply 
for funding to provide AEL and related support services. Consortium 
members shall include an AEL grant recipient, AEL fiscal agent, an 
AEL lead organization of a consortium, and AEL service provider(s). 
Consortium members may serve in one or more of the functions in ac-
cordance with state statutes and Commission rules. 

(3) AEL fiscal agent--An entity that is assigned financial 
management duties as outlined in an Agency-AEL contract or is as-
signed this function as a member of an AEL consortium. 
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(4) AEL grant recipient--An eligible grant recipient within 
a local workforce development area (workforce area), as defined in 
§800.2 of this title, that is awarded AEL funds by the Agency through 
the statewide procurement process described in §805.41 of this chapter 
(relating to Procurement and Contracting). The AEL grant recipient 
also may act as an AEL lead organization of a consortium, AEL fiscal 
agent, or AEL service provider as designated in an agreement with an 
AEL consortium. 

(5) AEL lead organization of a consortium--An organiza-
tion designated as the AEL consortium manager in a written agreement 
between AEL consortium members. The AEL lead organization of a 
consortium is responsible for planning and leadership responsibilities 
as outlined in the written agreement and also may serve as an AEL 
grant recipient, AEL fiscal agent, or AEL service provider. If a consor-
tium does not identify the lead organization of a consortium through a 
written agreement, the AEL grant recipient will be presumed to assume 
the responsibility of the lead organization of the consortium. 

(6) AEL service provider--An entity that is eligible to pro-
vide AEL services as specified in the Workforce Innovation and Op-
portunity Act (WIOA) §203(5)/29 United States Code §3272(5) and 
Texas Labor Code, §315.003. 

(7) Assessment services--The processes, administration, 
review, and consultation provided to individuals in accordance with 
the AEL assessment procedure and other agency guidance that direct 
placement, progress, achievement, and overall program accountability 
in AEL and other services, including the identification of potential 
academic or support service needs. 

(8) Clock hour--60 minutes. 

(9) College and career transitional support--Support that 
may include, but is not limited to, recruiting and outreach, intensive 
individual case management, career and academic counseling, enroll-
ment and financial aid support, self-advocacy skills development, aca-
demic and career support strategies, college and workforce system ca-
pacity building, student data records management, and providing ac-
cess to other support and employment services. 

(10) Contact time--The cumulative sum of minutes during 
which an eligible adult student receives instructional, counseling, as-
sessment, or testing services (except for testing services used to deter-
mine eligibility) from a staff member supported by federal and state 
AEL funds as documented by local attendance and reporting records. 

(A) Student contact time generated by volunteers may 
be accrued by the AEL program when volunteer services are verifi-
able by attendance and reporting records and volunteers meet require-
ments under §805.21 of this chapter (relating to Staff Qualifications 
and Training). 

(B) A student contact hour is 60 minutes. 

(11) Digital literacy skills--The skills associated with: 

(A) using technology to enable users to find, evaluate, 
organize, create, and communicate information; and 

(B) developing digital citizenship and the responsible 
use of technology. 

(12) Eligible grant recipient--An entity, as specified in state 
and federal law, that is eligible to receive AEL program funding. El-
igible grant recipients are organizations that have demonstrated effec-
tiveness in providing adult education and literacy activities, and may 
include: 

(A) a local educational agency; 

(B) a community-based organization or faith-based or-
ganization; 

(C) a volunteer literacy organization; 

(D) an institution of higher education; 

(E) a public or private nonprofit agency; 

(F) a library; 

(G) a public housing authority; 

(H) a nonprofit institution that is not described in any of 
subparagraphs (A) - (G) of this paragraph and has the ability to provide 
adult education and literacy services to eligible individuals; 

(I) a consortium or coalition of the agencies, organiza-
tions, institutions, libraries, or authorities described in any of subpara-
graphs (A) - (H) of this paragraph; and 

(J) a partnership between an employer and an entity de-
scribed in any of subparagraphs (A) - (I) of this paragraph. 

(13) Literacy--An individual's ability to read, write, and 
speak in English, and to compute and solve problems at levels of profi-
ciency necessary to function on the job, in the family of the individual, 
and in society. 

(14) Principles of adult learning--A wide variety of 
research-based professional development topics that include instruc-
tional and advising characteristics specific to adults, and support the 
range of knowledge, skills, and abilities adults need to understand and 
use information, express themselves, act independently, effectively 
manage a changing world, and meet goals and objectives related to 
career, family, and community participation. Instructional principles 
include, but are not limited to, engaging adults and customizing 
instruction on subjects that have immediate relevance to their career 
and personal goals and objectives, building on their prior knowledge 
and experience, and supporting them in taking responsibility for their 
learning. 

(15) Proctoring--Support in the administration of tests or 
pretests under the guidance of a staff member who oversees program 
assessment services and/or accountability assessment. 

(16) Professional development--Encompasses all types of 
facilitated learning activities for instructors and staff of AEL programs 
and organizations participating in AEL programs and services. Profes-
sional development can be face-to-face or virtual and can be a work-
shop, lecture, presentation, poster session, roundtable discussion, study 
circle, or demonstration to accomplish a predetermined educational or 
learning outcome that is tracked in the statewide AEL data manage-
ment information system. 

(17) Program year--The AEL program year is July 1 
through June 30. 

(18) Substitute--An instructor who works on call, does not 
have a full-time assignment, and does not assume permanent responsi-
bilities for class instruction. An individual is considered a substitute if 
he or she instructs a particular class for four or fewer consecutive class 
meetings. 

(19) Support services--Services such as transportation, 
child care, dependent care, housing, and needs-related payments, 
which are necessary to enable an individual to participate in activities 
as defined in WIOA §3(59). 

(20) Workforce preparation activities--Activities, pro-
grams, or services described in WIOA §203(17), which are designed 
to help an individual acquire a combination of basic academic skills, 
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critical thinking skills, digital literacy skills, and self-management 
skills, including competencies in utilizing resources, using informa-
tion, working with others, understanding systems, and obtaining skills 
necessary for successful transition into and completion of postsec-
ondary education, training, or employment. 

(21) Workforce training--Services described in WIOA 
§134(c)(3)(D), including the following: 

(A) occupational skills training, including training for 
nontraditional employment; 

(B) on-the-job training; 

(C) incumbent worker training; 

(D) programs that combine workplace training with re-
lated instruction, which may include cooperative education programs; 

(E) training programs operated by the private sector; 

(F) skill upgrading and retraining; 

(G) entrepreneurial training; 

(H) transitional jobs; 

(I) job readiness training provided in combination with 
services described in any of subparagraphs (A) - (H) of this paragraph; 

(J) AEL activities, including activities of English lan-
guage acquisition and integrated education and training programs, pro-
vided concurrently or in combination with services described in any of 
subparagraphs (A) - (G) of this paragraph; and 

(K) customized training conducted with a commitment 
by an employer or group of employers to employ an individual upon 
successful completion of the training. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204390 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Effective date: November 24, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER B. STAFF QUALIFICATIONS 
40 TAC §805.21 

The rule is adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 

amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rule implements the requirements set out in the 
General Appropriations Act (SB 1, Article VII, Texas Workforce 
Commission, Rider 46) and bring the rules into alignment with 
WIOA Title II and Texas Labor Code, Chapter 315. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204391 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Effective date: November 24, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER C. SERVICE DELIVERY 
STRUCTURE AND ALIGNMENT 
40 TAC §805.41, §801.43 

The rules are adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rules implement the requirements set out in the 
General Appropriations Act (SB 1, Article VII, Texas Workforce 
Commission, Rider 46) and bring the rules into alignment with 
WIOA Title II and Texas Labor Code, Chapter 315. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 
2022. 
TRD-202204393 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Effective date: November 24, 2022 
Proposal publication date: July 22, 2022 
For further information, please call: (512) 689-9855 
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