
TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 24. SUBSTANTIVE RULES 
APPLICABLE TO WATER AND SEWER 
SERVICE PROVIDERS 
The Public Utility Commission of Texas (commission) adopts 
new 16 Texas Administrative Code (TAC) §24.173, relating to 
Late Fees and Disconnections During an Extreme Weather 
Emergency for Nonpayment and §24.364, relating to Civil 
Penalties for Late Fees and Disconnections During an Extreme 
Weather Emergency for Nonpayment. The commission adopts 
these rules with changes to the proposed text as published 
in the May 6, 2022, issue of the Texas Register (47 TexReg 
2646). The new rules will be republished. These rules will 
implement requirements of Senate Bill 3 enacted by the 87th 
Texas Legislature, as codified in Texas Water Code (TWC) 
§13.151 and §13.414. Specifically, these new rules will prohibit 
disconnections and late fees for nonpayment during an extreme 
weather emergency, require retail public utilities to offer payment 
schedules for bills due during an extreme weather emergency, 
and adopt a civil penalty classification system for use by the 
courts for violations of §24.173. 
The commission received comments on the proposed rules from 
Allen, Boone, Humphries, and Robinson (ABHR), the Associa-
tion of Water Board Directors (AWBD), the Office of Public Utility 
Counsel (OPUC), MSEC Enterprises, Inc. (MSEC), San Anto-
nio Water System (SAWS), Schwarz, Page, and Harding (SPH), 
Texas Association of Water Companies, Inc. (TAWC), and Texas 
Rural Water Association (TRWA). 
Commission Question for Comment 
The commission requested comment on the following question: 
Should the entities described in proposed subsection §24.173(a) 
be required to provide notice to customers of their right to request 
a payment schedule upon the occurrence of an extreme weather 
emergency? If so, how and when should the covered entities 
notify customers of this right? 

MSEC and OPUC responded affirmatively to the commission's 
issued question, while TAWC, TRWA, AWBD, SPH, and ABHR 
responded in the negative. 
MSEC and OPUC argued that options such as payment sched-
ules in response to an extreme weather emergency benefit 
customers when extenuating circumstances prevent timely 
payment. MSEC and OPUC recommended that the proposed 
rule specifically include methods to provide notice, such as bill 

inserts, e-mail, and physical mail, to ensure that customers are 
properly apprised of the option to request a payment schedule 
under this rule. 
MSEC and OPUC recommended requiring utilities to which 
§24.173 applies to give customers notice of the payment sched-
ule option within 180 days of the effective date of the rule. OPUC 
stated that if customers are not notified and therefore unaware 
of the proposed rule upon adoption, then customers would not 
benefit in the manner the commission intends and accordingly 
would be subject to the same hardship the proposed rule was 
intended to prevent. OPUC argued that, to benefit customers, 
notice must be "easily accessible and "conspicuous," so that 
customers can easily find and access the necessary information. 
TAWC opposed individual notices to customers about payment 
schedules as overly burdensome. TAWC contended that alter-
native public outreach mechanisms would sufficiently notify cus-
tomers, such as a general notice published on the applicable 
retail public utility's website and on the commission's website. 
TAWC highlighted that notice should be encouraged through var-
ious methods "determined to be appropriate by each covered 
entity." 
TRWA, AWBD, SPH, and ABHR opposed mailed notice as 
costly, subject to delay and therefore potentially untimely, and 
unlikely to be read or received. TRWA, AWBD, SPH, and ABHR 
further opposed adding any notice requirements on bills due to 
billing system limitations on adding additional language. TRWA, 
AWBD, SPH, and ABHR indicated that notice of payment 
schedules is "generally provided on an ongoing basis through 
a retail public utility's tariff or service policies, and on the retail 
public utility's website, if available." 
OPUC replied that an alternative notice specific to payment 
schedules for extreme weather emergencies would impose 
no additional burden if the retail public utility already provides 
notice of the availability of payment schedules on its website. 
Replying to comments asserting that mailed notice would not 
be read by customers, OPUC commented that tariff and service 
filings, as suggested by TRWA, AWBD, SPH and ABR, are far 
less likely to be read by customers than notice mailed directly to 
a customer. OPUC emphasized that not requiring notice would 
undercut the intent of the rule. 
Commission Response 

The commission agrees with MSEC and OPUC that payment 
schedules and other similar options allow customers greater flex-
ibility to manage bills that could become a financial burden. The 
commission also agrees with MSEC and OPUC that §24.173 
should include a notice provision that requires retail public util-
ities to make customers aware of the option to request a pay-
ment schedule. The commission further agrees with OPUC that 
tariff and service filings are an insufficient means to provide cus-
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tomers with notice of the rule upon adoption. However, as noted 
by TAWC, TRWA, AWBD, SPH, and ABHR, notices can also im-
pose an administrative burden on retail public utilities. Such a 
burden could ultimately increase costs for the customers the no-
tice is intended to help. Therefore, the commission amends the 
rule to require retail public utilities to issue a one-time written no-
tice no later than January 31, 2023 to make customers aware of 
the requirements of adopted §24.173. The one-time notice may 
be issued by first class mail, as a bill insert, or by other means 
such as e-mail or hand delivery. A website posting alone is in-
sufficient to fulfill this requirement but is encouraged in addition 
to the written notice. 
The one-time notice must provide information on the prohibition 
on imposing late fees or disconnections during extreme weather 
events, the customer's ability to request a payment schedule, 
and the prohibition on disconnection of service of to customers 
that have requested a payment schedule unless they do not 
agree to, or violate, the terms of the payment schedule offered. 
Commission staff may develop standardized language to assist 
retail public utilities in complying with this provision. 
Proposed §24.173(a) - Applicability 

Proposed §24.173(a) indicates that the section applies to a re-
tail public utility that is required to possess a certificate of con-
venience and necessity to provide retail water or sewer utility 
service, an affiliate of such a retail public utility, and a district or 
affected county that provides retail water or sewer utility service. 
TAWC and SAWS commented that TWC §13.151 only applies 
to a "retail public utility that is required to possess a certificate of 
convenience and necessity (CCN) or a district or affected county 
that furnishes retail water or sewer utility service." TAWC noted 
that for investor-owned utilities (IOUs), the CCN holder is the en-
tity responsible for the provision of "retail water or sewer utility 
service" and, accordingly, the affiliates of the CCN holder should 
not be responsible for implementing the new requirements of 
§24.173 on adoption. 
Commission Response 

The commission disagrees with TAWC that affiliates of the entity 
required to possess a CCN should not be responsible for the 
requirements of §24.173. TWC §13.414(a-1) specifically states 
that "a retail public utility or affiliate interest that violates Section 
13.151 [implemented as §24.173] is subject to a civil penalty." 
This language clearly establishes that affiliates are capable of 
violating §24.173, and therefore, are subject to its provisions. 
SAWS stated that TWC §13.151 does not apply to municipally 
owned utilities (MOUs) as MOUs are not required to possess 
a CCN to provide retail water or sewer service. SAWS recom-
mended that §24.173(a) include an express statement exempt-
ing MOUs from the rule's requirements. 
Commission Response 

The commission declines to include an express statement ex-
empting MOUs from the rule's requirements, because it is un-
necessary. As noted by SAWS, MOUs are not required to pos-
sess a CCN, so the rule does not apply to them. Including such 
an unnecessary exclusion in this rule could cause confusion - or 
even create a presumption that MOUs are included - in the ap-
plicability of other commission rules that do not include such an 
exception. 
TRWA, AWBD, SPH, and ABHR recommended revising 
§24.173(a) for clarity and further recommended replacing the 

term "county" with the term "area" to more accurately conform 
to TWC §13.151. TRWA, AWBD, SPH, and ABHR stated that 
the use of the term "county" creates ambiguity "as to whether 
the rule requires that a retail public utility located in a county 
with an extreme weather emergency declaration falls under 
these rules or whether the retail public utility could rely on one of 
sometimes numerous National Weather Service (NWS) reports 
within a particular county." TRWA, AWBD, SPH, and ABHR 
recommended that the rule not refer to large areas such as 
counties or ZIP codes as many counties in Texas cover large 
geographic areas and that weather within a single county could 
vary. 
Commission Response 

The commission agrees that temperatures can vary within 
large counties and replaces the term "county" with "area" as 
requested. However, an entity to which this rule requires may 
rely upon county-level data to determine if an extreme weather 
emergency occurred, if appropriate based upon the availability 
of data or scope of the weather emergency. 
Adopted §24.173(b)(1) - "Affected customer" 
The commission adds a definition of "affected customer" to the 
rule to provide more clarity on the rule's applicability. An affected 
customer is "a customer of an entity to which this section applies 
that receives water or sewer service from that entity in an area 
experiencing an extreme weather emergency and has a bill due 
during the extreme weather emergency." 
Proposed §24.173(b)(1) - "Extreme weather emergency" 
Proposed §24.173(b)(1) defines "extreme weather emergency" 
as a period when the previous day's highest temperature did not 
exceed 28 degrees Fahrenheit and the temperature is predicted 
to remain at or below that level for the next 24 hours according 
to the National Weather Service reports for the county where the 
affected customer receives water or sewer service. 
TAWC requested that the commission clarify whether the com-
mission, another state agency, or the utility is responsible for 
determining when an "extreme weather emergency," as defined 
under §24.173(b)(1), is occurring or has taken place as defined 
in the proposed rule. If the commission or another state agency 
is responsible, TAWC further requested the commission clarify 
how utilities are to be notified of the occurrence and the end of 
an "extreme weather emergency." 
Commission Response 

Neither the commission nor any other state agency is respon-
sible for declaring the occurrence of an extreme weather emer-
gency. The occurrence of an extreme weather emergency is 
based on objective information published by NWS. Specifically, 
the term is defined as when the previous day's highest tempera-
ture did not exceed 28 degrees Fahrenheit and the temperature 
is predicted to remain at or below that level for the next 24 hours 
according to NWS reports for the area. The statute and rule 
implicitly require a utility to monitor NWS reports during winter 
months. This duty may be accomplished by monitoring infor-
mation routinely published by NWS or otherwise communicated 
from NWS directly or indirectly. 
With respect to the end of an extreme weather emergency, al-
lowing a utility to resume disconnections and imposing late fees 
for nonpayment, the commission adds language specifying that 
for purposes of this section, an extreme weather emergency is 
over on the second business day the temperature exceeds 28 
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degrees Fahrenheit. This definition provides affected customers 
with a one-day grace period to make payments and allows enti-
ties to resume disconnections and imposing late fees on the sec-
ond business day the temperature exceeds 28 degrees Fahren-
heit. 
In accordance with its recommendation for proposed subsection 
(a), TRWA, AWBD, SPH, and ABHR recommended revising the 
definition of "extreme weather emergency" to refer to an "area" 
as opposed to a "county." TRWA additionally recommended us-
ing the "nearest" NWS report so that the rule is more consistent 
with TWC §13.151. AWBD, SPH, and ABHR offered similar red-
line edits as those of TRWA but left to the discretion of the utility 
the determination of the NWS weather station "nearest to the re-
tail service area" that will serve as a reference. 
Commission Response 

The commission agrees with TRWA, AWBD, SPH, and ABHR 
and amends the proposed language to refer to "area" instead of 
"county" consistent with the changes made to subsection (a). 
Furthermore, the commission agrees that using temperatures 
from the "nearest" NWS reports to that area aligns with the lan-
guage of the statute. The commission modifies the proposed 
language accordingly. 
Proposed §24.173(b)(2) - "Payment schedule" 
Proposed §24.173(b)(2) defines "payment schedule" as any ar-
rangement or agreement between an entity to which this section 
applies and a customer in which an outstanding bill will be paid 
in installments. 
TRWA and OPUC recommended revising the definition of "pay-
ment schedule" under §24.173(b)(2) to refer to an outstanding 
bill "due during an extreme weather emergency" to conform with 
TWC §13.151. Specifically, TRWA stated that this revision and 
conforming edits to §24.173(c)(1) and (2) are necessary to clar-
ify that the rule applies only to "outstanding bills due during the 
extreme weather emergency." 
Commission Response 

The commission agrees with TRWA and OPUC that payment 
schedules are distinct from other types of deferred payment 
plans and are specifically designed for customers with an 
unpaid bill due during an extreme weather emergency. The 
commission modifies the rule accordingly. 
Proposed §24.173(c)(1) and (2) - Prohibited actions 

Proposed §24.173(c)(1) prohibits an entity to which §24.173 ap-
plies from imposing a late fee on a customer for non-payment 
of bills related to retail water or sewer utility service during an 
extreme weather emergency until the extreme weather emer-
gency is over. Proposed §24.173(c)(2) prohibits an entity to 
which §24.173 applies from disconnecting a customer's retail 
water or sewer service for nonpayment of bills related to retail 
water or sewer utility service during an extreme weather emer-
gency until the extreme weather emergency is over. 
TRWA, AWBD, SPH, ABHR, and OPUC recommended revis-
ing §24.173(c)(1) and (2) to be more consistent with the lan-
guage of TWC §13.151 as well as proposed §24.173(d) and 
proposed §24.364. AWBD, SPH, and ABHR offered redline ed-
its that would insert the term "that become due" to indicate that 
the prohibitions only apply to disconnections and late fees for a 
customer's nonpayment of bills "that become due" during an ex-
treme weather emergency. TRWA offered a similar redline as 

AWBD, SPH, and ABHR that used the phrase "that are due" in-
stead of "that become due." 
Commission Response 

The commission agrees with TRWA and OPUC that the rule 
should conform to TWC §13.151 as closely as possible. The 
commission modifies the language of this provision to clarify that 
entities are prohibited from imposing late fees or disconnecting 
the retail water or sewer service of an affected customer for non-
payment of a bill that is due during an extreme weather emer-
gency. The commission declines to use "that become due" as 
recommended by AWBD, SPH, and ABHR, because this is in-
consistent with the statute. The phrasing of TWC §13.151(b) 
captures all bills that "are due" during an extreme weather emer-
gency, even those that are already delinquent. 
TAWC requested clarification on the meaning of "imposing a late 
fee" in proposed §24.173(c)(1). It noted that the phrase could 
mean assessing a late fee on a specific date or issuing a bill on 
a specific date that includes a late fee. 
Commission Response 

An entity to which this rule applies is prohibited from imposing 
a late fee on an affected customer for nonpayment of a bill that 
is due during an extreme weather emergency. The commission 
clarifies that this refers to assessing a late fee during an extreme 
weather emergency. If a late fee has already been assessed for 
prior nonpayment, that late fee is not waived. If a customer pays 
a bill after a due date that occurred during an extreme weather 
emergency but before the entity is permitted to impose late fees, 
no late fee should be assessed. 
TAWC asked whether, under proposed §24.173, a utility is per-
mitted to disconnect a customer that was sent a disconnection 
notice prior to the extreme weather emergency but, at the time 
of the emergency, is not yet disconnected when the extreme 
weather emergency occurs. 
Commission Response 

No disconnection is permitted for nonpayment during an extreme 
weather emergency, regardless of whether it has been previ-
ously noticed. If a disconnection was properly noticed, discon-
nection may occur once the extreme weather emergency is over, 
unless a customer requests a payment schedule prior to the dis-
connection taking place. 
MSEC noted that the phrase "until the extreme weather emer-
gency is over" in §24.173(c)(2) is ambiguous because how the 
term "over" is measured is not defined. Specifically, MSEC 
stated that "over" could mean the exact moment the extreme 
weather emergency ends or the end of a grace period fol-
lowing the extreme weather emergency. MSEC opined that 
the prohibition on disconnection is accordingly unclear as 
§24.173(c)(2) does not specify whether a utility is prohibited 
from disconnecting on the exact days classified as an extreme 
weather emergency or for a set period before and after the 
extreme weather emergencies. MSEC urged the commission to 
consider the consequences of an extreme weather emergency 
on a customer's ability to pay bills after the emergency is over. 
Commission Response 

In response to MESC's comments, the commission clarifies the 
definition of extreme weather emergency such that "an extreme 
weather emergency is over on the second business day the tem-
perature exceeds 28 degrees Fahrenheit." This definition incor-
porates a one-day grace period for a customer to make pay-
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ments before an entity can impose late fees or disconnect ser-
vice for nonpayment. The prohibition is lifted for the entire sec-
ond business day the temperature exceeds 28 degrees. How-
ever, to avoid unintentional violations of the rule, retail public util-
ities may need to wait until the temperature exceeds 28 degrees 
before resuming disconnections to determine if the temperature 
standard is met. 
Adopted §24.173(d) - One-time Notice 

For the reasons described in responses to the question for com-
ment above, the commission adds a new subsection requiring 
entities to issue a one-time written notice to inform customers of 
the requirements of §24.173 by January 31, 2023. 
Proposed §24.173(d) - Payment schedule 

Proposed §24.173(d), adopted as §24.173(e), enumerates the 
conditions where a customer of an entity to which §24.173 ap-
plies may request to establish a payment schedule for unpaid 
bills that are due during an extreme weather emergency. Pro-
posed §24.173(d) also prescribes the timeline for response to a 
request for a payment schedule by a utility and the general con-
tent of a payment schedule. 
TRWA, AWBD, SPH, and ABHR contended that "automatic el-
igibility of payment schedules are [sic] likely to create signifi-
cant costs to retail public utilities, thereby impacting customers." 
TRWA, AWBD, SPH, and ABHR expressed concern that if every 
customer can request and be granted a payment schedule, that 
utilities would experience short- and long-term financial issues 
as a result. Specifically, TRWA, AWBD, SPH, and ABHR empha-
sized that the disconnection prohibition, in addition to customers 
"in many cases...continuing to accrue the monthly base rate plus 
usage fees well beyond the cost of the customer deposit," jeop-
ardizes the financial stability of utilities via "permanent loss" and 
ultimately results in other customers bearing such costs. TRWA, 
AWBD, SPH, and ABHR commented that, because of payment 
schedules, some customers may never be able to pay off the ac-
crued balance, which results in disconnection. TRWA, AWBD, 
SPH, and ABHR accordingly cautioned the commission to evalu-
ate the benefits the proposed rules create for individual affected 
customers versus all customers of a utility system that may be 
adversely impacted through increased costs of implementation. 
Commission Response 

The commission declines to modify the rule to remove automatic 
eligibility for payment schedules as requested by TRWA, AWBD, 
SPH, and ABHR, because such a modification would be incon-
sistent with statute. Under TWC §13.151(b), entities "shall work 
with customers that request to establish a payment schedule for 
unpaid bills that are due during the extreme weather emergency." 
The use of the word "shall" makes this requirement mandatory. 
Further, "work with customers that request to establish a pay-
ment schedule" clearly indicates that a payment schedule must 
be offered if requested by the affected customer. However, the 
adopted rule provides maximum flexibility regarding the terms of 
the payment schedule and permits a finance charge to minimize 
the potential financial burden on retail public utilities. 
TRWA, AWBD, SPH, and ABHR argued that proposed 
§24.173(d), which prescribes the form and content of a payment 
schedule, is beyond the requirements of SB 3, and that an entity 
should be able to offer a payment schedule in the manner the 
entity offers payment plans for non-extreme weather events. 
TRWA, AWBD, SPH, and ABHR stated that the commission has 
no statutory support for imposing the prescriptive requirements 

under proposed §24.173(d)(3) and (4) and noted that TWC 
§13.151 only states that a utility "shall work with the customer to 
offer one or more payment schedule options to the requesting 
customer." TRWA, AWBD, SPH, and ABHR emphasized that 
implementing TWC §13.151 is burdensome on a utility by itself 
and that any additional requirements imposed by the commis-
sion would only increase that impact. TRWA, AWBD, SPH, 
and ABHR offered redline edits that modified §24.173(d)(1) and 
(2) and struck §24.173(d)(3) and (4) in accordance with their 
recommendations. 
OPUC opposed TRWA, AWBD, SPH, and ABHR's revisions to 
proposed subsection (d), disagreed that the proposed language 
is beyond the scope of SB 3, and recommended that the commis-
sion reject TRWA, AWBD, SPH, and ABHR's proposal. OPUC 
observed that the commission frequently prescribes the content 
of various forms or filings without direct statutory prescription un-
der the commission's broad rulemaking authority. OPUC stated 
that, as proposed, §24.173(d) only contains timing and infor-
mational requirements that benefit customers. OPUC argued 
that, contrary to TRWA, AWBD, SPH, and ABHR's claims, pro-
posed subsection (d) does not stipulate exact requirements for 
a payment schedule, nor does it require that payment schedules 
be structured in a certain manner. Accordingly, OPUC empha-
sized that the contents and details of a payment schedule are 
still within the discretion of the utility and that the commission is 
free to prescribe procedural matters via rule within the scope of 
a broader statutory grant of authority. 
AWBD also offered redline language extending the period of time 
a customer may request a payment schedule from 10 to 30 days. 
TRWA, SPH, and ABHR each filed comments generally support-
ing AWBD's comments. 
Commission Response 

The commission disagrees with TRWA, AWBD, SPH, and 
ABHR that the payment schedule requirements under proposed 
§24.173(d), adopted as §24.173(e), are beyond the scope 
of SB 3. TWC §13.041 clearly authorizes the commission to 
"adopt and enforce rules reasonably required in the exercise 
of [its] powers and jurisdiction." The commission agrees with 
OPUC that §24.173(e)(2) only requires a payment schedule to 
include information necessary to effectively implement §13.151, 
including basic timelines and customer protections, such as 
disclosure requirements, to ensure affected customers receive 
sufficient information about the details of the payment plan. 
This section also includes a limitation on finance charges, but 
this limitation is consistent with the requirements for deferred 
payment plans under §24.165 (relating to Billing). 
However, the commission also modifies this subsection to strike 
a more appropriate balance between customer protections and 
any burden imposed on the retail public utility. Consistent with 
AWBD's proposed revisions, the commission increases the num-
ber of days from an extreme weather emergency within which 
an affected customer can request a payment schedule from 10 
to 30. The commission also removes the requirement that a 
customer must be either provided multiple payment schedule 
options or be provided with information on how the customer 
can increase the number of installments for a payment sched-
ule. Each entity subject to this rule can determine the form and 
manner of an offered payment schedule and whether the en-
tity will consider a customer's request to renegotiate the num-
ber of payments or installment amount. These modifications 
should benefit both customers and retail public utilities by pro-
viding each affected customer with a longer period to contact 
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and make arrangements with its retail public utility, preventing 
avoidable delinquencies, and retail public utilities with more flex-
ibility in designing payment schedules. 
The commission modifies the rule to clarify that retail public util-
ities are prohibited from disconnecting for nonpayment a cus-
tomer that has requested a payment schedule unless the cus-
tomer does not accept the offered schedule or violates its terms. 
The commission also modifies the rule to clarify that properly is-
sued disconnection notices are suspended upon the request for 
a payment schedule, but if the customer does not accept the 
offered payment schedule or violates its terms, the retail public 
utility can disconnect service without providing another discon-
nection notice. Conversely, if a customer violates the terms of 
the payment schedule and a disconnection notice has not yet 
been issued, the retail public utility must issue a disconnection 
notice prior to disconnecting service. 
The commission also adds language to allow a payment sched-
ule to be established in person, by telephone, or online. Finally, 
all payment schedules must be reduced to writing and provided 
to the customer, with a statement providing contact information 
in case the payment schedule does not reflect the customer's 
understanding of the agreement. 
Proposed §24.364(a) - Scope 

Proposed §24.364(a) establishes a classification system to be 
used by a court to impose civil penalties for violations of §24.173. 
The commission modifies this subsection by removing proposed 
language that the section does not apply to other enforcement 
actions taken by commission staff, because this language is su-
perfluous. 
Proposed §24.364(b) - Classification system 

Proposed §24.364(b) classifies violations of PURA and commis-
sion rules into Class C, B, and A violations, in increasing or-
der of severity and maximum assignable administrative penalty 
amounts. 
TRWA, AWBD, SPH, and ABHR requested that the commission 
implement conforming revisions of §24.364(b) in accordance 
with their recommendations for §24.173 and offered redline 
edits relating to the same. 
Commission Response 

The commission agrees with TRWA, AWBD, SPH, and ABHR 
that §24.364 should be revised to conform to any changes made 
to §24.173. Substantively, the commission removes "failure to 
timely offer a payment schedule" from the list of Class C vi-
olations, because the commission removed the corresponding 
deadline from §24.173. The commission adds "failure to provide 
a customer with a one-time notice" to the list of Class C viola-
tions to correspond to the new one-time notice requirements of 
§24.173 and added "including an undisclosed or noncompliant 
finance charge on a payment schedule" to the list of Class B vi-
olations. 
The commission declines to strike §24.364(b)(1)(B)(ii), re-
garding failure to include the proper content of a payment 
schedule, as recommended by TRWA, AWBD, SPH, and ABHR, 
for the reasons discussed under the discussion of proposed 
§24.173(d). For the same reasons, the commission declines to 
strike §24.364(b)(2)(B)(ii), regarding failure to offer a payment 
schedule under §24.173. The commission declines to use the 
phrase "that become due" in §24.364(b)(2)(B) and (b)(3)(B), 
regarding Class B and Class A violations, respectively, as 

recommended by TRWA, AWBD, SPH, and ABHR, and instead 
revises those provisions to refer to bills "that are due" during 
an extreme weather emergency to conform with the prohibition 
under TWC §13.151(b). 
MSEC recommended revising §24.364(b) for clarity as cer-
tain provisions such as the Class B catch-all provision 
under §24.364(b)(2)(B)(iii) and dollar amount factor under 
§24.364(b)(4)(E)(iii) may be ambiguous. 
Commission Response 

The commission disagrees with MSEC that §24.364(b)(2)(B)(iii) 
is ambiguous. If a violation is not explicitly classified in this clas-
sification system, it is a Class B violation. 
The commission agrees with MSEC that §24.364(b) should 
be revised for clarity. Specifically, the commission revises 
§24.364(b)(4)(E)(iii) to refer to the dollar amount of late fees 
issued to the affected customer. 
TAWC requested clarification as to whether the maximum 
amounts for all classes of violation under §24.364(b) are as-
sessed per day, per violation, towards each individual customer, 
or on a per day, per utility basis. TAWC requested that the 
commission clarify violations under §24.364 as "per utility," as 
otherwise violations could "unnecessarily bankrupt water and 
sewer utilities" given how broadly proposed §24.364 is stated 
and because such a result would be unreasonable. 
Commission Response 

Violations under §24.364 are per day, per incident, per customer. 
TWC §13.414(a-1) explicitly states that civil penalties apply to 
"each violation," and, for example, improperly disconnecting or 
issuing a late fee to a single customer is a violation of §24.173. 
SUBCHAPTER F. CUSTOMER SERVICE AND 
PROTECTION 
16 TAC §24.173 

The new sections are adopted under the following provisions of 
the TWC: §13.041(a), which provides the commission the gen-
eral power to regulate and supervise the business of each public 
utility within its jurisdiction and to do anything specifically desig-
nated or implied by the TWC that is necessary and convenient 
to the exercise of that power and jurisdiction; §13.041(b), which 
provides the commission with the authority to adopt and enforce 
rules reasonably required in the exercise of its powers and juris-
diction; §13.151, which prohibits certain entities that furnish retail 
water or sewer utility service from imposing late fees or discon-
necting service for nonpayment of bills that are due during an 
extreme weather emergency until after the emergency is over 
and requires such entities to work with customers that request 
to establish a payment schedule for unpaid bills due during the 
extreme weather emergency; §13.414(a-1), which authorizes a 
civil penalty of not less than $100 nor more than $50,000 for each 
violation of §13.151, and §13.414(d), which requires the com-
mission to establish by rule a classification system for use by a 
court for violations of §13.151 that includes a range of penalties 
for each class of violation. 
Cross Reference to Statute: TWC §§ 13.041(a) and (b), 13.151, 
and 13.414(a-1) and (d). 
§24.173. Late Fees and Disconnections During an Extreme Weather 
Emergency for Nonpayment. 

(a) Applicability. This section applies to a retail public utility 
that is required to possess a certificate of convenience and necessity to 
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provide retail water or sewer utility service under §24.225 of this title, 
(relating to Certificate of Convenience and Necessity (CCN) Required) 
an affiliate of such a retail public utility, and a district or affected county 
that provides retail water or sewer utility service. 

(b) Definitions. The following words and terms, when used in 
this section, have the following meanings, unless the context indicates 
otherwise: 

(1) Affected customer--a customer of an entity to which 
this section applies that receives retail water or sewer service from that 
entity in an area experiencing an extreme weather emergency and has 
a bill due during the extreme weather emergency. 

(2) Extreme weather emergency--a period beginning when 
the previous day's highest temperature in an area did not exceed 28 
degrees Fahrenheit and the temperature is predicted to remain at or 
below that level for the next 24 hours according to the nearest National 
Weather Service reports for that area. For purposes of this section, 
an extreme weather emergency is over on the second business day the 
temperature exceeds 28 degrees Fahrenheit. 

(3) Payment schedule--an agreement between an entity to 
which this section applies and an affected customer that allows the cus-
tomer to pay, in one or more installments, an unpaid bill due during an 
extreme weather emergency after its due date. 

(c) Prohibited actions. An entity to which this section applies 
is prohibited from imposing a late fee on, or disconnecting the retail 
water or sewer service of, an affected customer for nonpayment of a 
bill that is due during an extreme weather emergency until after the 
extreme weather emergency is over. 

(d) One-time notice. On or before January 31, 2023, an entity 
to which this section applies must provide to each water or sewer cus-
tomer a one-time written notice of the requirements of this section. 

(1) The written notice must be in plain English and Spanish 
and inform the customer that its retail water or sewer service provider 
is: 

(A) prohibited from imposing late fees or disconnecting 
retail water or sewer service for nonpayment of bills that are due during 
an extreme weather emergency until after the emergency is over; 

(B) required to offer a payment schedule to a request-
ing affected customer for unpaid bills due during an extreme weather 
emergency; and 

(C) prohibited from disconnecting the retail water or 
sewer service for nonpayment of bills due during an extreme weather 
emergency of an affected customer that has requested a payment sched-
ule until after the payment schedule has been offered and the affected 
customer has either declined to accept the payment schedule in a timely 
fashion or violated the terms of the payment schedule. 

(2) The written notice may be provided as a billing insert 
or a separate communication, and must be delivered by first class mail, 
hand delivered, or provided electronically to affected customers that 
have agreed to receive communications electronically. 

(3) Commission staff may develop standard notice lan-
guage in English and Spanish and post the standard notice language 
on the commission's website. An entity may use this standard notice 
language as part of its written notice to comply with paragraph (1) of 
this subsection. 

(e) Payment schedule. An affected customer may request to 
establish a payment schedule for unpaid bills that are due during an 
extreme weather emergency. An entity to which this section applies 
that receives such a request within 30 days from the date the extreme 

weather emergency ends must offer the requesting affected customer 
a payment schedule and a deadline for accepting the payment sched-
ule. A payment schedule may be established in person, by telephone, 
or online, but all payment schedules must be reduced to writing and 
provided to the customer. 

(1) A payment schedule offered under this subsection may: 

(A) include a finance charge, conspicuously stated on 
the payment schedule, for late fees on the payment schedule not to 
exceed an annual rate of 10 percent simple interest; and 

(B) require payment in one or more installments. 

(2) A payment schedule offered under this subsection 
must: 

(A) be written in plain language in English and, if re-
quested, Spanish; 

(B) identify the total amount due, and, if payment is to 
be made in multiple installments, the number of installments and the 
amount of each installment; 

(C) the deadline for payment, or if payment is to be 
made in multiple installments, the deadline for each installment; 

(D) identify the dates the extreme weather event oc-
curred, and the due dates and amounts owed of any bills that were due 
during the extreme weather event; and 

(E) include a statement, in a clear and conspicuous type, 
that states "If you are not satisfied with this agreement, or if the agree-
ment was made by telephone and you feel this does not reflect your 
understanding of that agreement, contact (insert name and contact in-
formation of service provider)." 

(3) An entity to which this section applies is prohibited 
from disconnecting the retail water or sewer service for nonpayment 
of bills due during an extreme weather emergency of an affected cus-
tomer that has requested a payment schedule until after the payment 
schedule has been offered and the customer has either declined to ac-
cept the payment schedule in a timely fashion or violated the terms of 
the payment schedule. Any preexisting disconnection notices issued to 
an affected customer for nonpayment of a bill due during an extreme 
weather emergency are suspended upon the timely request for a pay-
ment schedule under this subsection. If the affected customer does not 
timely accept the offered payment schedule or violates the terms of the 
payment schedule, any suspended disconnection notices are reinstated, 
and the entity may renegotiate the terms of the payment schedule or 
disconnect service on or after the disconnection date listed on the dis-
connection notice. If the affected customer does not timely accept the 
offered payment schedule or violates the terms of the payment schedule 
and there is not a preexisting disconnection notice, the entity must issue 
a disconnection notice under §24.167 of this title (related to Discontin-
uance of Service) prior to disconnecting the water or sewer service of 
the affected customer. 

(f) Enforcement. An entity that violates this section may be 
subject to civil penalties under §24.364 of this title (relating to Civil 
Penalties for Late Fees and Disconnections During an Extreme Weather 
Emergency for Nonpayment) and any other enforcement actions per-
mitted by law. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
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♦ ♦ ♦ 

SUBCHAPTER K. ENFORCEMENT, 
SUPERVISION, AND RECEIVERSHIP 
16 TAC §24.364 

The new sections are adopted under the following provisions of 
the TWC: §13.041(a), which provides the commission the gen-
eral power to regulate and supervise the business of each public 
utility within its jurisdiction and to do anything specifically desig-
nated or implied by the TWC that is necessary and convenient 
to the exercise of that power and jurisdiction; §13.041(b), which 
provides the commission with the authority to adopt and enforce 
rules reasonably required in the exercise of its powers and juris-
diction; §13.151, which prohibits certain entities that furnish retail 
water or sewer utility service from imposing late fees or discon-
necting service for nonpayment of bills that are due during an 
extreme weather emergency until after the emergency is over 
and requires such entities to work with customers that request 
to establish a payment schedule for unpaid bills due during the 
extreme weather emergency; §13.414(a-1), which authorizes a 
civil penalty of not less than $100 nor more than $50,000 for each 
violation of §13.151, and §13.414(d), which requires the com-
mission to establish by rule a classification system for use by a 
court for violations of §13.151 that includes a range of penalties 
for each class of violation. 
Cross Reference to Statute: TWC §§ 13.041(a) and (b), 13.151, 
and 13.414(a-1) and (d). 
§24.364. Civil Penalties for Late Fees and Disconnections During an 
Extreme Weather Emergency for Nonpayment. 

(a) Scope. This section establishes a classification system to 
be used by a court to impose civil penalties for violations of §24.173 
of this title (relating to Late Fees and Disconnections During an Ex-
treme Weather Emergency for Nonpayment). Definitions contained in 
§24.173 of this title apply to this section. 

(b) Classification system. 

(1) Class C violations. 

(A) Civil penalties for a Class C violation may not ex-
ceed §1,000 per violation per day. 

(B) The following are Class C violations: 

(i) failure to timely provide a customer with a one-
time notice that complies with §24.173 of this title; 

(ii) failure to include all of the required information 
on a payment arrangement offered under §24.173 of this title. 

(2) Class B violations. 

(A) Civil penalties for a Class B violation may not ex-
ceed $5,000 per violation per day. 

(B) The following are Class B violations: 

(i) imposing a late fee on an affected customer for 
nonpayment of bills that are due during an extreme weather emergency 
in a manner that violates §24.173 of this title; 

(ii) including an undisclosed or noncompliant 
finance charge on a payment schedule issued to an affected customer 
under §24.173 of this title; 

(iii) failure to offer a payment schedule to an af-
fected customer as required by §24.173 of this title; and 

(iv) any other violation of §24.173 of this title not 
specifically enumerated as a Class A or Class C violation. 

(3) Class A violations. 

(A) Penalties for a Class A violation may not exceed 
$50,000 per violation per day. 

(B) It is a Class A violation to disconnect an affected 
customer's water or sewer service in a manner that violates §24.173 of 
this title. 

(4) The civil penalty for each separate violation must be 
in an amount not to exceed the maximum penalty established in para-
graphs (1)-(3) of this subsection and not less than $100. The amount 
of a civil penalty must also be based on: 

(A) the seriousness of the violation, including: 

(i) the nature, circumstances, extent, and gravity of 
the prohibited act; and 

(ii) the hazard or potential hazard created to the 
health, safety, or economic welfare of the public. 

(B) the history of previous violations; 

(C) the amount necessary to deter future violations; 

(D) efforts to correct the violation; 

(E) any other matter that justice may require, including 
as applicable: 

(i) the duration of the disconnection, both during the 
extreme weather emergency and afterwards; 

(ii) the impact of the disconnection on the health and 
finances of the affected customer; and 

(iii) the dollar amount of late fees issued to the af-
fected customer, if late fees were improperly charged. 

(F) for violations by an investor-owned utility, any 
other matter that justice may require, including: 

(i) whether the disconnection was prohibited under 
§24.167(c) or (f) of this title (relating to Discontinuance of Service); 
and 

(ii) whether the affected customer was provided 
proper notice of the disconnection under §24.167 of this title. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
TRD-202204157 
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TITLE 22. EXAMINING BOARDS 

PART 9. TEXAS MEDICAL BOARD 

CHAPTER 195. PAIN MANAGEMENT 
CLINICS 
The Texas Medical Board (Board) adopts the repeal of §§195.1 
- 195.4, without changes, they will not be republlished, and 
adopts new §§195.1 - 195.5, concerning Pain Management 
Clinics. New sections §§195.1 concerning Definitions, 195.2 
concerning Gold Designated Practice, 195.3 concerning Certifi-
cation of Pain Management Clinics, 195.4 concerning Minimum 
Operational Standards for the Treatment of Pain Patients, and 
195.5 concerning Audits, Inspections, and Investigations are 
being adopted with non-substantive changes to the proposed 
text as published in the September 9, 2022, issue of the Texas 
Register (47 TexReg 5396). The adopted new rules §§195.1 -
195.5 will be republished. 
Section 195.1. Definitions. 
New Section 195.1, titled Definitions, provides definitions for 
three different types of pain: (1) acute, (2) chronic, and (3) 
post-surgical, post-procedure, persistent non-chronic pain, 
utilizing language consistent with definitions found in §170.2, 
for the same three categories of pain. The definitions are 
intended to clarify how the Board will determine which pain 
clinics are subject to the application of Chapter 168 of the Texas 
Occupations Code ("Medical Practice Act" or "Act"). 
Section 195.2. Gold Designated Practice. 
New Section 195.2, titled Gold Designated Practice, creates a 
new designation of "Gold Designated Practice" available to cer-
tain practices that meet higher standards of education and prac-
tice. Under the proposed language, those higher practice stan-
dards include the utilization of multi-modal, multi-disciplinary ap-
proaches to the management of pain, through collaborative, co-
ordinated care agreements, memorandums of understanding, or 
Medical Home Agreements with primary care physicians or pain 
management specialists, in addition to prescriptions for opioids 
or other controlled substances subject to Chapter 168 of the 
Medical Practice Act. Obtaining the Gold Designated Practice 
status will mean that a practice will not be the subject of a Board 
audit or inspection for five years from the date of obtaining the 
designation, subject to limited exceptions. 
Subsection (a) outlines the proposed eligibility requirements for 
obtaining the Gold Designated Practice status. 
Subsection (b) proposes that the designation may be verified by 
an initial audit and is valid for five years. 
Subsection (c) provides that no further Board audits or inspec-
tions will be conducted during the five-year "Gold Designated 
Practice" period, unless a complaint is received or initiated by 
the board concerning the operation of the practice or operators 

at the practice, the clinic changes location, or the clinic's owner-
ship structure changes to a majority of new owners. 
Subsection (d) states that practices that only treat cancer-related 
pain, or that only provide palliative, hospice or other end-of-life 
care, are exempt under the Act from certification requirements 
as a PMC, but do not qualify for the "Gold Designated Practice" 
status. 
The following non-substantive changes from what was proposed 
were adopted to this section in response to comments: 
(1) the phrase "but not limited to" is added after the phrase "such 
as" to §195.2(a)(2), to clarify that the list of multimodal treatments 
and multi-disciplinary practices are not an exclusive list; 
(2) the term "psychosocial" was changed to "biopsychosocial" 
under §195.2(a)(2)(C); and 

(3) Medical Home Agreements must be signed by a primary pre-
scriber rather than all providers, in addition to the patient being 
required to sign, under §195.2(a)(3)(A)(ii) and (3)(B)(i). 
The section will be republished. 
Section 195.3. Certification of Pain Management Clinics. 
New Section 195.3, titled Certification of Pain Management Clin-
ics, sets forth the procedures and requirements for pain clinics 
subject to the Act and requiring certification by the Board. 
Subsection (a) sets forth language stating that any practice 
meeting the definition of a pain management clinic under Sec-
tion 168.001 of the Act must be certified by the Board. 
Subsection (b) language sets forth initial application procedures 
and requirements for certification by pain management clinics, 
addressing filing responsibilities for clinics owned by multiple 
physicians and documentation requirements. 
Subsection (c) provides that review of the application is done by 
the Board's Executive Director (ED) and notice of the ED deci-
sion, including the right to appeal the decision, will be provided 
to the applicant. 
Subsection (d) provides for renewal procedures and require-
ments for certified pain management clinics. 
Subsection (e) states that if there is any investigation pending 
with the Board against any owner or certificate holder at the time 
of renewal, then a provisional renewal will be issued until the in-
vestigation is resolved. This section was reorganized from pro-
posed subsection (d)(4) to subsection (e), which is a non-sub-
stantive change. Remaining sections (f) through (h) represent 
non-substantive re-lettering. 
Subsection (f) provides that initial applications are valid for one 
year from the date filed, unless expressly extended by Board 
staff. 
Subsection (g) states that all records relating to an application or 
renewal of a certificate are considered investigative information 
confidential and privileged under Section 164.007(c) of the Act. 
Subsection (h) sets for requirements for certified pain clinics 
seeking to cancel certification. 
Certain typographical errors were also corrected in this section, 
representing non-substantive changes from what was proposed. 
The sections will be republished. 
Section 195.4. Minimum Operational Standards for the Treat-
ment of Pain Patients. 
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New Section 195.4, titled Minimum Operational Standards for 
the Treatment of Pain Patients, sets forth language outlining the 
requirements for the treatment of pain patients by all practices 
treating pain, regardless of certification or other status. The rule 
also provides requirements for Gold Designated Practice physi-
cians treating new pain patients who are transferring care from 
another pain provider. 
Subsection (a) provides the minimum requirements for physi-
cians treating pain patients, including standard of care, medical 
records, pain contracts, and monitoring requirements. 
Subsection (b) sets forth requirements for Gold Designated 
Practice physicians treating new pain patients who are trans-
ferring care from another pain provider and provides that the 
new physician may provide only a one-time 30-day maximum 
non-refillable prescription for pain. 
Non-substantive changes in response to comments were 
adopted to §195.4(b)(1)(C), so that a physician must request 
medical records from the prior treating physician(s) within 15 
business days of seeing the patient, rather than being required 
to obtain the records within 15 days of seeing the patient. 
Corresponding non-substantive changes were adopted to 
§195.4(b)(3), so that a physician must perform certain tasks 
prior to prescribing additional medications beyond the one-time 
prescription at the initial visit, if the requested medical records 
are not received within 15 business days of the date of request, 
rather than the date of the initial visit. 
Further non-substantive changes were adopted to 
§195.4(b)(3)(B) in response to comments, adding the phrase 
"if applicable" to the requirement that diagnostic testing be 
ordered, and results obtained to verify pain sources or etiology. 
Section 195.4 will be republished. 
Section 195.5. Audits, Inspections and Investigations. 
New Section 195.5, titled Audits, Inspections, and Investiga-
tions, outlines processes for Board audits, inspections, and 
investigations conducted to determine compliance with laws 
and rules related to pain management clinics, including whether 
certification is required for pain clinics lacking certification. The 
rule outlines the grounds for inspections and possible outcomes. 
For Board audits, the adopted language provides that the scope 
of review will cover a total of 30 patients records, with a com-
bination of new patients seen in one of the last two calendar 
months and established patients seen in the previous six calen-
dar months with a minimum of 10 records for each type. This rep-
resents a non-substantive change adopted in response to written 
comments received. The section will be republished. 
For Board inspections, the rules' adopted scope will cover 
records on patients seen during two calendar months out of the 
previous eight months from the date of the inspection. 
For Board investigations, the adopted rules indicate that they are 
complaint-generated and will be conducted in a manner consis-
tent with board rules governing investigations. 
The Board received eight comments regarding the proposed 
new rules to §§195.1 - 195.5. A summary of the comments 
relating to §§195.1 - 195.5, and the Board responses, are as 
follows: 
(1) Texas Academy of Physician Assistants (TAPA) 

Comment No. 1: 

TAPA recommends a change to the definition of "post-surgical, 
post-procedure, persistent non-chronic pain" in §195.1. They 
recommend the definition read "chronic (or persistent) postoper-
ative pain (CPOP) is a potentially devastating outcome from an 
otherwise successful surgical procedure. Patients experience 
pain (2-10% of the time of severe intensity) long after they have 
healed from the surgical insult." 
Board Response: 
The Board declines to make the recommended change to 
the definition of "post-surgical, post-procedure, persistent 
non-chronic pain." The definition proposed in §195.1 more 
clearly explains this type of pain. Therefore, the Board declines 
to make any changes in response to this comment. 
Comment No. 2: 
TAPA recommends the inclusion in §195.2 of Physician Assis-
tants and Nurse Practitioners. 
Board Response: 
The Board declines to make the recommended changes, as 
this section deals with pain management clinics. These clinics 
must be operated by a physician or physicians with certain 
certifications or specialties, based on the definition of operator 
in §168.001 of the Act. Therefore, the Board declines to make 
any changes in response to this comment. 
Comment No. 3: 
In subsection (b) of §195.3, TAPA requests the addition of non-
physician practice owners to the list of individuals who are per-
mitted to complete the application paperwork. Additionally, TAPA 
requests the term "midlevel" in subsection (b)(2)(E) be replaced 
with "Physician Assistant and Nurse Practitioner," as they be-
lieve the term midlevel is vague and not defined in Texas code. 
Board Response: 
The Board does not agree that non-physician practice owners 
should be included in the list of those who are permitted to com-
plete application paperwork. However, the Board does agree 
that the term "midlevel" should be replaced. Therefore, in re-
sponse to this comment, the Board has made non-substantive 
changes to subsection (b)(2)(E) for consistency with subsection 
(b)(2)(D). 
Comment No. 4: 
TAPA suggests the number of CME hours for PAs in pain man-
agement clinics should be reduced in subsection (d) of §195.3, 
since the acts of a PA are delegated and supervised by a physi-
cian. 
Board Response: 
The proposed rule requires at least ten hours of CME related to 
pain management in the preceding two years. The Board be-
lieves this is an appropriate amount of CME and is not unrea-
sonable or overly burdensome. Therefore, the Board declines 
to make any changes in response to this comment. 
Comment No. 5: 
In subsection (e) of §195.3, TAPA suggests a clinic should be al-
lowed to cancel its certificate without reason. Additionally, TAPA 
suggests that if a clinic withdraws its certification, there should 
be a waiting period of at least two years before being able to 
reapply. 
Board Response: 
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The Board disagrees and declines to make changes in response 
to this comment. 
Comment No. 6: 
TAPA suggests that §195.4(a) should include Physician Assis-
tants and Nurse Practitioners in addition to Physicians, as PAs 
and NPs are also treating these patients. 
Board Response: 
Because the physician maintains ultimate responsibility over 
treatment of the patient, the Board declines to make changes in 
response to this comment. 
Comment No. 7: 
TAPA recommends that §195.4 include a timeline to send patient 
records to/from a Gold Designated Practice. For example, if a 
new practice has 15 days to request medical records and is only 
able to prescribe for 30 days, TAPA suggests the time limit to 
transmit patient records be within 15 calendar days. 
Board Response: 
The Board's non-substantive changes to §195.4(b)(1)(C) and 
(b)(3) address concerns about timing of a treating physician re-
questing medical records from a previous treating physician. If 
records are not provided by the previous treating physician, the 
new treating physician can continue treating the patient by com-
plying with the requirements of subsection (b)(3). Therefore, the 
Board declines making any changes in response to this com-
ment. 
Comment No. 8: 
TAPA points out that §195.5(b)(5)(B) lists "patient population 
analysis, including review of patients coming from outside the 
immediate geographic location of the clinic." (This comment 
erroneously listed "Subsection (2)E)" as the citation for this com-
ment, but it appears the comment refers instead to subsection 
(b)(5)(B).) TAPA's position is that there is no current definition 
of "immediate geographic location," which makes the analysis 
subjective. 
Board Response: 
The Board intends to allow some flexibility in this area. There-
fore, the Board declines to make any changes in response to this 
comment. 
(2) Chronic Illness Advocacy & Awareness Group, Inc. 

Comment No. 1: 
Chronic Illness Advocacy & Awareness Group, Inc. asks that 
the term "medical home agreement," found in §195.2(a)(2), be 
defined. 
Board Response: The Board declines to add a definition for 
"medical home agreement," as it is a commonly understood term 
in the medical community. 
Comment No. 2: 
Chronic Illness Advocacy & Awareness Group, Inc. expressed 
concern that §195.2(a) requires gold standard practice patients 
to be weaned from all pain medications and whether the patients 
could be fired for refusing certain multimodal treatment proce-
dures, such as spinal injections. 
Board Response: 

The rules do not require chronic pain patients receiving treatment 
at gold standard practice settings to be weaned from all medica-
tions. The intent of the rules is to increase patient safety and 
access to legitimate chronic pain treatment and multi-modal ap-
proaches, in addition to the use of appropriate prescriptions for 
pain medication. Physicians who practice in gold standard prac-
tice settings will continue to have the discretion to prescribe ap-
propriate prescriptions for pain medications as part of their treat-
ment plans, as well as to utilize multi-modal and multidisciplinary 
treatment methods. The language under §195.2 is sufficiently 
clear as to this intent, and the Board declines to implement the 
requested changes. 
Comment No. 3: 
Chronic Illness Advocacy & Awareness Group, Inc. notes the 
use of the terms "tapering and weaning" under §195.2(a)(2)(B) 
and expressed concerns about the safety risks to patients pre-
sented by having pain medications stopped suddenly without ta-
pering, or tapering pain medications too quickly. The commentor 
recommended that the rules address such practices. 
Board Response: 
The intent of the rules is to increase patient safety and access to 
legitimate chronic pain treatment and multi-modal approaches, 
in addition to the use of appropriate prescriptions for pain 
medication. Physicians are required to meet the standard of 
care in any tapering or weaning practices. The language under 
§195.2 is sufficiently clear and the Board declines to implement 
changes. 
Comment No. 4: 
Chronic Illness Advocacy & Awareness Group, Inc. requests 
a definition for the term "motivational interviewing" used under 
§195.2(c). The commentor suggests that the section include the 
term "biopsychosocial," rather than just "psychosocial," stating 
that "it gives the appearance that pain is being treated increas-
ingly like a psych issue rather than a physical one." 
Board Response: 
The Board declines to add a definition for "motivational interview-
ing," as it is a commonly understood term in the medical com-
munity. The board agrees that "biopsychosocial" is an accurate 
term and adopts the rules with that non-substantive change. 
Comment No. 5: 
Chronic Illness Advocacy & Awareness Group, Inc. recom-
mends that the rules require standardized pain agreements, 
noting that the terms of such agreements vary among physi-
cians. The commentor further recommends that the rules adopt 
a patient bill of rights prohibiting the termination of patient care 
without providing for a "taper plan" or "bridge meds." 
Board Response: 
The Board declines to add language requiring standardized pain 
agreements or adopting a patient bill of rights. While pain agree-
ments must establish and inform the patient of the physician's ex-
pectations that are necessary for patient compliance, and outline 
patient responsibilities if the treatment plan includes extended 
drug therapy, the rules permit some flexibility in the language and 
terms used. As stated under §195.4(a)(2), physicians who treat 
chronic pain are required to meet the standard of care, including 
when terminating patient care, which would require ensuring the 
patient has sufficient notice of the termination and continuity of 
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care for an appropriate period prior to the termination being ef-
fective. The Board declines to add the suggested language. 
Comment No. 6: 
Chronic Illness Advocacy & Awareness Group, Inc. expressed 
concern that the rules had the goal of limiting the prescribing of 
pain medication, rather than to increase patient access to ap-
propriate pain prescribing. The commentor‘s position is that the 
gold standard practice model and use of multi-modal treatments 
are better suited for patients who do not have severe and "long 
term" pain. 
Board Response: 
The intent of the rules is to increase patient safety and access to 
legitimate chronic pain treatment and multi-modal approaches, 
in addition to the use of appropriate prescriptions for pain med-
ication. Physicians who practice in gold standard practice set-
tings will continue to have the discretion to prescribe appropri-
ate prescriptions for pain medications as part of their treatment 
plans. The language under §195.2 is sufficiently clear as to this 
intent and the Board declines to implement changes. 
(3) Texas Pain Society (TPS) 

Comment No. 1: 
For §195.2(a)(2)(A) - (B), outlining certain practice standards 
that would qualify a practice for a Gold Designated Practice des-
ignation, TPS recommends adding the phrase "but not limited 
to" to clarify that the list of standards was not exclusive. TPS 
further recommends removing topical creams or patches, com-
puter-based training pain coaching, massage, and exercise or 
movement from the list of recognized multimodal and multi-dis-
ciplinary treatment methods that would qualify a practice for the 
Gold Designated Practice designation, stating that such meth-
ods are "far too easy for a pill mill to abuse." 
TPS further recommended that the American Board of Interven-
tional Pain Physicians certification be included in the list of spe-
cialty board certification that would qualify a practice for Gold 
Designated Practice under §195.2(a)(3)(A) - (B). 
Board Response: 
The Board appreciates TPS's comment. The Board agrees 
with adding the phrase "but not limited to" for clarification and 
adopts the rules with the non-substantive change. The Board 
disagrees with removing the methods discussed by TPS. Such 
methods are important to providing innovative and effective 
ways for physicians and patients to manage pain and have 
been recognized by medical professionals and various entities, 
including the Health and Human Services Pain Management 
Best Practices Inter-Agency Task Force. 
The Board declines to add ABIPP as a recognized subspecialty 
certification that would qualify a practice for a Gold Designation 
Practice status, as ABIPP has not traditionally been recognized 
under Texas law for the purposes of licensure eligibility or other-
wise. The Board's recognition is for the limited purpose of per-
mitting advertising of the specialty certification. 
Comment 2: 
For §195.4(a)(2), relating to the minimum operational standards 
for the treatment of pain patients would require following the 
standard of care, TPS recommends adding the phrase "as 
outlined in TMB rule 170", and deleting (a)(3), which sets forth 
certain documentation, pain contract, and monitoring require-
ments, opining that Chapter 170 sets forth the standard of care 

for the topic of treating pain and that a reference to the rule 
would be more efficient. TPS made the same recommendation 
for 195.4(b), stating that documentation and PMP check re-
quirements should be replaced with a reference to adhering to 
the requirements under Chapter 170. 
Board Response: 
The Board disagrees that Chapter 170 outlines the standard of 
care for the treatment of pain. It is correct that Chapter 170 sets 
forth certain responsibilities on the part of the patient and physi-
cian with respect to pain management. Further, Chapter 170 will 
be under review in the future, and possibly combined with Chap-
ter 195. 
Therefore, the Board declines to adopt the recommended 
change. 
Comment 3: 
For §195.4(b)(1)(C), TPS recommends eliminating the require-
ment that new treating physicians for patients transferring their 
care to a Gold Designated Practice obtain medical records within 
15 days of seeing the patient and change the rule so that such 
physicians are required to request such records within a 15-day 
time period. TPS opined that records may not always be avail-
able, due to circumstances outside of the patient and the new 
treating physician's control. 
Board Response: 
The Board agrees that the rule's proposed language requiring a 
physician to obtain such records does not account for reason-
able circumstances in which it may not be possible to obtain 
those records and may inappropriately burden patients. Chang-
ing the term "obtain" to "request" will represent a non-substantive 
change. Therefore, the Board adopts the rule with the non-sub-
stantive amendment. 
The Board also notes that non-substantive changes adopted 
§195.4(b)(1)(C) would require a change to §195.4(b)(3), so that 
the timeframe for receiving copies of prior treating records is tied 
to the date of request, and not date of initial visit, as originally pro-
posed. Therefore, the Board adopts non-substantive changes to 
§195.4(b)(3), so that the triggering deadline requiring that certain 
steps be completed is tied to the date of request and not initial 
visit. 
Comment 4: 
TPS recommends deleting §195.4(b)(3), which outlines require-
ments that new treating physicians are required to take if the re-
quested medical records are not received within business days 
after the initial visit, including diagnostic testing and drug testing, 
before any prescriptions are issued beyond a one-time 30-day 
maximum non-refillable prescription for pain medications. TPS 
states the position that diagnostic testing is not the standard of 
care, nor is it required in Chapter 170 of the board rules and may 
force physicians to order tests that are not covered by insurers. 
TPS notes that physicians regularly treat patients who do not 
have treatment records from previous providers, and documen-
tation of an attempt to obtain such records should suffice. 
Board Response: 
The Board disagrees. The rule is designed to ensure that the 
new treating physician obtains all relevant information needed to 
formulate an accurate diagnosis and appropriate treatment plan 
before providing more prescriptions for pain medication. 
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However, the Board agrees that diagnostic testing should not 
be mandated in all cases. Whether diagnostic testing should be 
ordered will depend on the standard of care and the particular 
circumstances for each patient. 
Therefore, the Board adopts the rule with an added non-substan-
tive phrase "as applicable", with respect to the requirement for 
drug testing under §195.4(b)(3). 
Comment 5: 
For §195.5, TPS recommended providing clearer metrics on how 
patient records will be selected during an audit and defining more 
clearly how new and established patients are defined. TPS re-
quested that the rule outline the parameters for staff's selection 
of records, to ensure consistency by staff. Finally, TPS recom-
mended changing §195.5(a)(2)(C) so that a combined five pa-
tient records would be required, rather than 60 patient records, 
stating that the rules as currently proposed threaten to overly 
burden legitimate pain practices and waste TMB resources. TPS 
also recommended including in the audit records related to refer-
rals, procedure notes, procedure logs, prior authorization notes, 
and consultation notes. 
Further, TPS suggested placing Gold Designated Practices on 
a "fast track" process if subject to a complaint that would trigger 
an audit or investigation. 
Board Response: 
The Board disagrees that five patient records would provide suf-
ficient information for the purposes of an audit but agrees that 
a lower number than 60 would be sufficient. The Board dis-
agrees that Gold Designated Practices should be placed on a 
"fast-track" process if becoming the subject of a complaint that 
would trigger an audit or investigation, as the agency has limited 
resources and the current timelines for completing audits are suf-
ficient. 
The Board agrees, however, that the rules should provide clearer 
parameters with respect to what records will be requested during 
an audit, and agrees with TPS's suggestions to include refer-
rals, procedure notes, procedure logs, consultation notes, and 
prior authorization documentation. The rules are adopted with a 
non-substantive change amending the proposed rule so that one 
specific set of records are outlined in §195.5(a)(3). The set of 
records obtained will require a total of 30 patients records, with 
a combination of new patients seen in one of the last two cal-
endar months and established patients seen in the previous six 
calendar months with a minimum of 10 records for each type. 
This language reduces the proposed number of records, and 
mirrors proposed requirements for a combination of new and es-
tablished patients seen in a specific time period, and therefore 
is a non-substantive change. 
(4) Kriegel & Associates, Interdisciplinary Pain Management 
Specialists 

Comment No. 1: 
Kriegel & Associates, Interdisciplinary Pain Management Spe-
cialists expressed support for "building a quality assurance 
process into the field of pain treatment." He points out that 
The Commission for Accreditation of Rehabilitation Facilities 
(CARF) implemented accreditation standards in June 2022 that 
he believes are comprehensive and extremely rigorous. 
Board Response: 

The Board appreciates the rigorous accreditation standards es-
tablished by CARF. However, the Board does not believe re-
liance on a private organization's standards would fulfill the reg-
ulatory role the Texas Legislature intended for the Board. There-
fore, the Board declines to make any changes in response to this 
comment 
(5) Commentor 1 

Comment No. 1: 
Commentor expressed support for the proposed rules. However, 
she pointed out that some patients may not have access to a 
Gold Designated clinic within driving distances, but one of the 
criteria for inspections (in §195.5(b)(5)(B)) includes a "review of 
patients coming from outside the immediate geographic location 
of the clinic." Ms. McGarity believes this criterion is concerning, 
given the number of patients who travel a great distance to find 
a specialist willing to accept them. 
Board Response: 
The Board understands this concern but does not intend to make 
patient travel distance in and of itself an indicator of fraud. The 
Board declines to make any changes in response to this com-
ment 
Comment No. 2: 
Regarding §195.4(b)(2), the commentor expressed concern 
about the provision for a single 30-day continuing "bridge" 
prescription for a new patient. She suggests a longer time like 
60 or 90 days to more realistically accommodate situations 
patients face, such as limited availability of appointments, travel 
distance required, and patients' work/family responsibilities. 
Board Response: 
The Board believes that 30 days is an adequate time period for 
this "bridge" period. This would also be consistent with other 
rules dealing with continuity of care. Therefore, the Board de-
clines to make any changes in response to this comment. 
Comment No. 3: 
Commentor pointed out guidance published by the states of 
Washington and Minnesota that protect patients from unsafe 
tapering practices. She states that many entities incentivize 
tapering and discontinuation of opioid medication, while very 
few entities measure outcomes of tapering on patients' quality of 
life. She encourages the Board to publish additional guidance, 
similar to the language of Washington and Minnesota that hard 
maximum dosage limits and mandatory across-the-board taper 
policies are not a standard of care in Texas. 
Board Response: 
The Board recognizes the importance of patients' quality of life 
and does not intend to incentivize unsafe tapering practices or 
hard maximum dosage limits. However, the Board does not be-
lieve that this rule is the place to express such sentiments, so the 
Board declines to make any changes in response to this com-
ment. 
(6) Texas Medical Association (TMA) 

Comment No. 1: 
TMA opines that §195.1's definitional language inappropriately 
singles out opioid prescriptions, perpetuating the stigma that the 
prescription of opioids is a problem, and minimizing the impor-
tance of valid opioid prescriptions to treat pain. TMA further 
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states that the proposed rule only uses opioid prescriptions as a 
criterion for potential inspection or certificate, even though Chap-
ter 168 also includes prescriptions for benzodiazepines, barbitu-
rates, and carisoprodol in determining certification requirements. 
Board Response: 
The Board disagrees that the definitional section inappropriately 
singles out opioid prescriptions. Pain management clinic certi-
fication requirements under Chapter 168 of the Texas Occupa-
tions Code were put into place to decrease overdose deaths, and 
opioid prescriptions are one of the primary drivers of overdose 
deaths. The Board declines to make requested changes to this 
section. 
Comment 2: 
TMA states support for the rule's proposed Gold Designated 
Practice status. TMA requests a broader application of §195.2's 
eligibility for Gold Designated status so that more exempt pain 
clinics would be able to obtain the status, so that clinics with a 
majority of physicians with specialty certification in an area of 
practice other than pain management be eligible for the status. 
TMA states support for the rule's proposed Gold Designated 
Practice status. 
TMA further opines that there is redundancy in §195.2(a)(3)(B)'s 
requirement that a certified pain management clinic operated by 
physicians who previously held or are eligible to hold certification 
in pain management consult with a pain specialist, and requests 
to eliminate that requirement. 
Board Response: 
The Board declines to make the requested changes. The Board 
disagrees that encouraging a specialty consult for physicians 
who do not currently hold specialty certification in pain man-
agement would be redundant. The Board disagrees that the 
rules providing for Gold Designation Practice status should be 
expanded to practices operated by a majority of physicians 
who hold specialty certification in an area other than pain man-
agement. The Gold Designation status represents the highest 
bar for clinics to achieve and specialty certification recognized 
should reflect physician specialization that will provide the most 
expertise and benefits to patients seeking treatment for pain 
management. 
Comment 3: 
TMA asserts that medical home agreements under §195.5(a)(3) 
should not require signatures by all treating providers. TMA re-
quests that the proposed rule be amended so that medical home 
agreements require signature by patients only, or if providers 
as well, only prescribing providers. 195.2(a)(3) medical home 
agreements should not require signature of all providers. TMA 
asserts that it is the convention to only require patient signatures 
on such agreements. TMA also requests that other like agree-
ments be recognized for the purpose of Gold Designation status. 
Board Response: 
The Board agrees with the recommendation that not all providers 
be required to sign the agreements. Therefore, the Board adopts 
the non-substantive change requiring only the primary prescriber 
to sign the agreement, in addition to the patient. 
Comment 4: 
TMA further requests that the Board consider expanding the 
Gold Designated Status to all exempt entities under Texas Oc-

cupations Code Section 168.002, including hospitals, including 
ER settings. 
Board Response: 
The Board declines to expand the status to all exempt entities 
such as hospitals, including ER settings. The pain medication 
provided in those settings are for acute and time-limited issues 
and are unlikely to involve ongoing care that will involve medi-
cal home agreements, collaborative care agreements, and multi-
modal or multi-disciplinary treatments. The point of the Gold 
Designated Practice status is to recognize the highest bar be-
ing met with respect to the ongoing pain management treatment, 
and not simply to recognize that a setting is exempt from certifi-
cation requirements. 
Comment 5: 
TMA recommends changing 195.2(a)(3)(A)(i) so that it refers to 
other forms of treatment "with the issuance of a prescription", 
rather than "besides qualifying pain management prescriptions 
to a majority of the patients at the clinic." TMA opines that the 
proposed language may unintentionally and inappropriately nar-
row who qualifies for gold designated status. 
Board Response: The Board disagrees that the proposed lan-
guage isn't clear and declines to adopt the requested changes. 
Comment 6: 
TMA recommends making several typographical and grammati-
cal changes to §195.3: 
Change "provide" to "providing the following documents" in sub-
section (b)(2); 
Change "proof of ownership of the clinic that may include fil-
ings..." to "proof of ownership of the clinic, which may include 
filings..."in subsection (b)(2)(A); 
Change "payment of the required filing fee" to "proof of payment 
of the required filing fee" in subsection (b)(2)(F); 
In subsection (d), we recommend changing (d)(4) into a separate 
standalone subsection, either as (d-1) or (e). 
Board Response: The Board agrees with the recommendations 
and adopts the rules with the non-substantive amendments 
making typographical and grammatical corrections. Further, 
the Board adopts the rules re-lettering subsection (d)(4) to 
subsection (e); and re-lettering remaining sections accordingly. 
Comment 7: 
TMA asserts that the §195.4's scope should be limited to chronic 
pain patients and not all pain patients. TMA states that posi-
tion that imposing requirements such as random drug testing on 
acute pain patients would cause confusion and impose unnec-
essary requirements. 
TMA also opposes requiring that pain contracts be made a part 
of the patient's medical record and requiring drug testing results 
and other forms of monitoring be made a part of the regular part 
of the patient's medical record, stating that such requirements 
are not mandated by statute and will unnecessarily add to physi-
cian's administrative burdens. Finally, TMA requests that lan-
guage be added so that the 30-day prescription of medication 
permitted under §195.4(b)(2) be limited to prescriptions for one 
of the medications listed under Section 168.001(1) of the Texas 
Occupations Code. 
Board Response: 
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The Board disagrees with the comment. The rules should ap-
ply to all providers who treat pain and the requirements outlined 
do not exceed that which is required. Pain contracts and dif-
ferent forms of treatment compliance monitoring are vital to a 
complete medical record. The limitation allowing only one pre-
scription for 30-day maximum non-refillable prescription of pain 
medication at the initial visit should apply more broadly than just 
to the list of medications under Section 168.001(1) of the Texas 
Occupations Code. Therefore, the Board declines to adopt the 
requested changes. 
Comment 8: 
TMA requests that the rules be amended to provide clarification 
that exempt entities do not have to show more than what is nec-
essary to demonstrate it is an exempt entity. 
TMA further requests that for audits, that one method of record 
selection be used. One option that TMA suggests is looking at 
only new patients during a two-to-three-month calendar window 
to see whether a majority of patients received treatment other 
than pain medication; or alternatively, that a random sample of 
patients be selected, with a lookback to the initial encounter for 
each of those patients to determine if a majority of those patients 
received treatment other than just pain medication. 
TMA also requests that the rules specify that the clinics will have 
the opportunity to provide documentation to dispute a finding 
made based upon records obtained in an audit. 
For inspections, TMA requests that the rules include clarification 
that an inspection does not apply to an exempt entity and also re-
quests that the records obtained be limited to either 1) a sample 
of new patients during the two to three calendar month window or 
2) a sample of random patients in a two to three calendar month 
window with a lookback period to the initial encounter for those 
patients. 
TMA also requests that the list of factors that will trigger an in-
spection be exclusive and not open-ended. TMA also disagrees 
with one factor, reports from the Pharmacy Board of multiple 
prescribing providers, which may trigger an inspection. TMA 
believes that such reports should trigger an audit instead of 
an inspection, to account for those circumstances in which the 
provider had no reason to discover the other providers through 
a PMP check or otherwise. 
Finally, TMA asserts that law enforcement involvement at a pain 
clinic should not trigger an inspection, as currently proposed in 
the rules, unless it relates to pain management. 
Board Response: 
The Board agrees that the rules should provide clearer param-
eters with respect to what records will be requested during an 
audit. The rules are adopted with a non-substantive change 
amending the proposed rule so that one specific set of records 
are outlined in §195.5(a)(3). The set of records obtained will 
require a total of 30 patients records, with a combination of 
new patients seen in one of the last two calendar months and 
established patients seen in the previous six calendar months 
with a minimum of 10 records for each type. This language 
reduces the proposed number of records, and mirrors proposed 
requirements for a combination of new and established patients 
seen in a specific time period, and therefore is a non-substantive 
change. 
The Board disagrees with TMA's remaining comments regarding 
§195.5, and declines to make the requested changes. 

The rules outline clear requirements regarding the basis for an 
audit, which is to determine whether certification is required for 
a pain clinic under Chapter 168 of the Act, and that would not re-
quire showing more than what is necessary to demonstrate that 
a practice is an exempt entity. Clinics will have the opportunity 
to provide a response to a Board finding that certification is nec-
essary, which may include further documentation. 
For inspections, the Board declines to make the requested 
change limiting the type of records that may be obtained to one 
of the requested categories. Inspections involve a higher level 
of scrutiny, and the category proposed, patients seen during 
two calendar months out of the previous eight months from the 
date of the inspection, will provide an accurate understanding of 
whether certification is required. Further, the Board declines to 
adopt changes stating that exempt entities will not be inspected, 
as the point of an inspection is to determine compliance with 
Chapter 168 of the Act, which includes whether certification is 
required, or whether an entity is exempt. 
The Board declines to provide an exclusive list of factors that will 
trigger an inspection. There may be additional relevant factors 
outside of the list provided for under the rules, and the Board 
should not be required to amend the rules each time discovering 
relevant information that isn't specifically accounted for under the 
rules, in order to conduct a needed inspection. That would waste 
public resources and hamper the Board's ability to protect the 
public's health and welfare. 
The Board disagrees that reports from the Pharmacy Board of 
multiple prescribing providers should only trigger an audit and 
not an inspection. Reports of multiple prescribing providers is 
an important red flag that a physician may not be in compliance 
with the laws pertaining to prescribing controlled substances, in-
cluding checking the Prescription Monitoring Database prior to 
prescribing certain controlled substances, as required under the 
Health and Safety Code. 
Finally, the Board disagrees with TMA's position that the cat-
egory of law enforcement reports received about providers or 
patients that may trigger an inspection is too broad and should 
be limited to reports related to pain management. Because cer-
tain reports about pain management providers or patients may 
lack clarity, adding that specific limiting phrase "related to pain 
management" may inappropriately limit the Board's ability to in-
spect a practice, thereby unduly weakening its ability to protect 
the public's health and welfare. The Board declines to make the 
requested change. 
(7) Commentor 2 

Comment No. 1: 
Commentor 2 raised concern about ambiguity in §195.3 for d/b/a 
practices that consist of unique separate legal entities. He ques-
tions whether the d/b/a would be considered to be one prac-
tice owned by multiple physicians under the rule or whether they 
would be considered to be separate practices. 
Board Response: 
This comment poses a legal question beyond the scope of rule-
making. Therefore, the Board declines to make any changes in 
response to this comment. 
Comment No. 2: 
Commentor questions the meaning of "majority" in §195.1. 
Board Response: 
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The Board believes the term "majority" is self-explanatory and 
has common meaning in §195.1. The Board declines to make 
any changes in response to this comment. 
Comment No. 3: 
Commentor 2 seeks clarification of the requirements in 
§195.2(a)(3)(B) that the certified pain management clinic be 
operated by physicians who previously held an ABMS or AOA 
Board-certification or sub-specialty in pain management or 
hold an ABMS or AOA Board-certification in an area that is 
eligible for a pain management subspecialty. For example, the 
American Board of Family Medicine offers a Certificate of Added 
Qualifications (CAQ) in Pain Medicine that became available to 
qualifying family physicians in 2003. The commentor raises the 
issue of whether this CAQ would meet the rule's requirement 
for eligibility for a pain management subspecialty. 
Board Response: 
The Board believes the term "Board- certification" is self-ex-
planatory in §195.2. This comment poses a legal question 
beyond the scope of rulemaking. Therefore, the Board declines 
to make any changes in response to this comment. 
Comment No. 4: 
Regarding §195.4(b)(1), the commentor expressed concern 
about the requirement for a new treating physician at a Gold 
Designated Practice to document an initial problem-focused 
examination. He states that this examination is not necessary 
for all patients. For example, surgeons will refer patients to him 
to manage patient's perioperative pain, so he has traditionally 
used the surgeons' documentation of the problem and planned 
procedure as justification for why medications were needed. 
Additionally, for patients with cancer or sickle cell or osteo-
genesis imperfecta, the referral documentation that confirms 
the diagnosis is adequate to justify the need for chronic pain 
medications. He asks whether an initial problem-focused exam 
is truly universally indicated for every new patient that presents 
to a Gold Designated Practice. 
Board Response: 
The Board believes that the examination is warranted and thus 
declines to make any changes in response to this comment. 
Comment No. 5: 
Also regarding §195.4, the commentor points out that the re-
quirement to obtain medical records from a prior treating physi-
cian within 15 days of seeing the patient can be challenging. He 
asks for clarification whether there is some level of effort that is 
acceptable in attempting to obtain medical records or whether 
there is a defined process for documenting non-compliance by 
the previous treating physician. 
Board Response: 
The Board agrees that the rule's proposed language requiring a 
physician to obtain medical records from a prior treating physi-
cian does not account for reasonable circumstances in which it 
may not be possible to obtain those records and may inappropri-
ately burden patients. Therefore, the Board adopts the rule with 
the non-substantive amendment of changing the word "obtain" 
to "request." 
The Board also notes that non-substantive changes adopted 
§195.4(b)(1)(C) would require a change to §195.4(b)(3), so that 

the timeframe for receiving copies of prior treating records is tied 
to the date of request, and not date of initial visit, as originally pro-
posed. Therefore, the Board adopts non-substantive changes to 
§195.4(b)(3), so that the triggering deadline requiring that certain 
steps be completed is tied to the date of request and not initial 
visit. 
Comment No. 6: 
Finally, the commentor asks that consideration be given to 
changing renewal from 180 days to 60 days before expiration 
of a clinic's certificate. Additionally, he asks that initial applica-
tions be considered valid for three years instead of one year, 
due to the administrative burden and time for registered pain 
management clinics. 
Board Response: 
The Board disagrees with the suggested timelines. First, the 
180 days referenced in §195.3(d) refers to the time after the ex-
piration of the clinic's certificate, so it refers to a grace period 
after expiration. There is no timeline before the expiration of a 
clinic's certificate in which the clinic must renew. Additionally, the 
Board does not believe that it is prudent for applications be con-
sidered valid for three years, as information would be stale after 
a year and not reliable. Therefore, the Board declines to make 
any changes in response to this comment. 
(8) Commentor 3 

Comment No. 1: 
Commentor 3 applauds the Board's efforts to build in quality as-
surance to the regulation of pain management clinics. He urges 
the Board to consider requiring adherence to CARF standards as 
part of the Gold Designated Practice status defined in the pro-
posed rules. 
Board Response: 
The Board appreciates the rigorous accreditation standards es-
tablished by CARF. However, the Board does not believe re-
liance on a private organization's standards would fulfill the reg-
ulatory role the Texas Legislature intended for the Board. There-
fore, the Board declines to make any changes in response to this 
comment 
Two individuals appeared to testify at the public hearing on Octo-
ber 14, 2022, regarding new §§195.1, 195.2, 195.3, 195.4, and 
195.5. 

22 TAC §§195.1 - 195.4 

The repeals are adopted under the authority of Texas Occupa-
tions Code §153.001, which provides authority for the Board to 
adopt rules necessary to administer and enforce the Medical 
Practice Act and to adopt rules necessary to regulate and license 
physicians. The repeals are also adopted pursuant to §168.051 
of the Texas Occupations Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
TRD-202204151 
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♦ ♦ ♦ 
22 TAC §§195.1 - 195.5 

The new sections are adopted under the authority of Texas Oc-
cupations Code §153.001, which provides authority for the Board 
to adopt rules necessary to administer and enforce the Medi-
cal Practice Act and to adopt rules necessary to regulate and li-
cense physicians. The new sections are also adopted pursuant 
to §168.051 of the Texas Occupations Code. 
§195.1. Definitions. 
Pain management clinics at which a majority of patients are treated for 
chronic pain are subject to Chapter 168 of the Act, unless otherwise 
exempted. In determining if the clinic is treating a majority of patients 
for chronic pain, one of the primary indicators is the prescribing of 
opioids. The Board will utilize the following definitions in making that 
determination: 

(1) Acute pain--the normal, predicted, physiological re-
sponse to a stimulus such as trauma, disease, and operative procedures. 
Acute pain is time limited to no later than 30 days from the date of 
the initial prescription for opioids during a period of treatment related 
to the acute condition or injury. Acute pain does not include, chronic 
pain, pain being treated as part of cancer care; pain being treated 
as part of hospice or other end-of-life care; pain being treated as 
part of palliative care; or post-surgical, post-procedure, or persistent 
non-chronic pain. 

(2) Chronic pain--pain that is not relieved with acute, 
post-surgical, post-procedure, or persistent non-chronic pain treat-
ment. This type of pain is associated with a chronic pathological 
process that causes continuous or intermittent pain for no less than 
91 days from the date of the initial prescription for opioids. Medical 
practices treating this type of pain patient may be subject to Chapter 
168 of the Act. 

(3) Post-surgical, post-procedure, persistent non-chronic 
pain--pain that occurs due to trauma caused by the surgery or proce-
dure; or an underlying condition, disease, or injury causing persistent 
non-chronic pain. These types of pain last 90 days or less, but more 
than 30 days, from the date of initial prescriptions for opioids during 
a period of treatment. 

§195.2. Gold Designated Practice. 
(a) A clinic may apply to be designated as a "Gold Designated 

Practice." In order to be eligible for a "Gold Designated Practice" sta-
tus, a clinic must: 

(1) a Board-approved application form; 

(2) Provide a Medical Home Agreement, written collabo-
rative, coordinated care agreement or memorandum of understanding 
to provide management and treatments of pain, that describes measures 
that it provides and may be used for reduction of pain such as, but not 
limited to: 

(A) multimodal treatment such as surgery, injections, 
pain pumps, osteopathic manipulation, epidurals, trigger point injec-
tions, dry needling, and topical creams or patches; 

(B) multi-disciplinary practices such as medication 
assisted tapering and weaning, computer-based training pain coaching, 
acupuncture, chiropractic, physical therapy, massage, and exer-
cise/movement; or 

(C) collaborative care or other behavioral health inte-
gration services such as evidenced-based cognitive behavioral therapy 
interventions for mental health and pain reduction, medication manage-
ment and opioid weaning, patient-centered education, regular monitor-
ing and assessments of clinical status using validated tools, assessment 
of treatment adherence, motivational interviewing, and a structured ap-
proach to improving the biopsychosocial aspects of pain management; 
and 

(3) In addition to providing a Medical Home Agreement, 
written collaborative, coordinated care agreement or memorandum of 
understanding to provide management and treatments of pain described 
above, the clinic must either: 

(A) Meet the standards for exemption under Section 
168.002(7) of the Act, including the clinic is operated by a majority 
of physicians who currently hold or previously held ABMS or AOA 
Board-certification or subspecialty certification in pain management; 
and 

(i) have a majority of physicians perform or prop-
erly supervise delegates in providing other forms of treatment besides 
qualifying pain management prescriptions to a majority of the patients 
at the clinic; 

(ii) the clinic's providers utilize a Medical Home 
Agreement signed by the primary prescriber and the patient; or 

(iii) have a written collaborative, coordinated care 
agreement or a memorandum of understanding with the patient's pri-
mary physician for treating and managing the patient; or 

(B) Be a Certified Pain Management Clinic (PMC) 
that is operated by physicians who previously held an ABMS or AOA 
Board-certification or sub-specialty in pain management or hold a 
ABMS or AOA Board-certification in an area that is eligible for a pain 
management subspecialty; and 

(i) have a Medical Home Agreement signed by the 
primary prescriber and the patient; or 

(ii) a written collaborative, coordinated care agree-
ment or memorandum of understanding providing that each physician 
who prescribes qualifying prescriptions will consult with a pain spe-
cialist for the patient. 

(b) The designation may be verified by an initial audit and is 
valid for five years. 

(c) No further audits or inspections will be conducted during 
the five-year "Gold Designated Practice" period, unless: 

(1) A complaint is received or initiated by the Board con-
cerning operation of the clinic or operators at the clinic; 

(2) The clinic changes location; or 

(3) The clinic's ownership structure changes to a majority 
of new owners. 

(d) Practices that only treat pain patients as part of cancer care, 
or that provide only palliative care, hospice or other end-of-life care, 
are exempt under the Act from certification requirements as a PMC, 
but do not qualify for the "Gold Designated Practice" status. 

§195.3. Certification of Pain Management Clinics. 
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(a) Any clinic meeting the definition of a pain management 
clinic under Section 168.001 of the Act must be certified. 

(b) Certification requires: 

(1) a Board approved application filed by a physician 
owner of the clinic. If there are multiple physician owners, the 
application must be filed by one of the majority of owners, or if there 
are no majority owners, then each physician owner is responsible for 
designating one physician owner to file an application. 

(2) providing the following documentation: 

(A) proof of ownership of the clinic, which may include 
filing with county clerks, the Comptroller and Secretary of State, as 
applicable; 

(B) days and hours of operation; 

(C) name of medical director; 

(D) list of employees, including contract physicians and 
other healthcare providers, and their applicable education, qualifica-
tions, training and professional licenses; 

(E) protocols and standing delegation orders issued by 
licensed physicians to healthcare providers; and 

(F) proof of payment of the required filing fee. 

(c) The Executive Director (ED) or the ED's designee reviews 
all applications. After reviewing the applications, the ED will send a 
notice of determination to the applicant which includes the ED's de-
termination. If the application is denied, then the ED will provide the 
information regarding the right to appeal. 

(d) Before 180 days after the expiration of the clinic's certifi-
cate, a clinic seeking renewal must submit: 

(1) a Board approved application; 

(2) documentation that establishes all providers at the 
clinic involved in any part of patient care have completed at least 
ten hours of continuing education related to pain management in the 
preceding two years; and 

(3) the required renewal fees. 

(e) if there is any investigation pending with the Board against 
any owner or certificate holder at the time of renewal, then a provisional 
renewal will be issued until the investigation is resolved. 

(f) Initial applications are valid for one year from the date filed, 
unless expressly extended by Board staff. 

(g) All records relating to an application or renewal of certi-
fication are considered investigative information and are confidential 
under §164.007 of the Act. 

(h) A request to cancel a certificate must be accompanied by 
proof that the clinic no longer meets the definition of a pain manage-
ment clinic under §168.001 of the Act. 

§195.4. Minimum Operational Standards for the Treatment of Pain 
Patients. 

(a) Physicians treating a pain patient must: 

(1) Operate in compliance with provisions of all applicable 
federal and state laws; 

(2) Follow the standard of care; 

(3) Maintain complete, contemporaneous and legible med-
ical records, in the manner as a non-pain patient, and include documen-
tation of: 

(A) monitoring efficacy, daily functionality, description 
of pain relief; 

(B) mandatory PMP checks; 

(C) pain contracts, if applicable; 

(D) support for billing; and 

(E) drug testing results and other forms of monitoring 
for patient compliance with treatment recommendations. 

(b) For pain patients transferring their care to a new treating 
physician at a Gold Designated Practice, the following applies: 

(1) The new treating physician must: 

(A) document an initial problem focused exam; 

(B) document a PMP check; and 

(C) request medical records from the prior treating 
physician(s) within 15 business days of seeing the patient. 

(2) The new physician may provide only a one-time 30-day 
maximum non-refillable prescription of pain medication at the initial 
visit. 

(3) If the requested medical records are not received within 
15 business days after the initial request, the physician must perform 
the following before issuing any other prescriptions for pain treatment 
to the patient: 

(A) a complete history and physical, including assess-
ment of abuse or diversion potential; 

(B) diagnostic testing and obtain the results to verify 
pain sources or etiology, if applicable; 

(C) drug testing; and 

(D) a PMP check. 

§195.5. Audits, Inspections and Investigations. 

(a) Audits. 

(1) Audits are non-disciplinary reviews: 

(A) conducted as an off-site document review; and 

(B) initiated by a Board subpoena request for docu-
ments as necessary to determine or verify: 

(i) exemption from application of Chapter 168 of the 
Act; 

(ii) need to certify as a PMC; or 

(iii) no certification requirement. 

(2) A total of 30 patients records will be reviewed during 
an audit. The relevant portions of the 30 records to be reviewed are 
the initial visit; last two office visits; referrals; procedures notes/logs; 
consultation requests; consult notes, and prior authorization records, 
if any. These records will be a combination of new patients seen in 
one of the last two calendar months and established patients seen in the 
previous six calendar months with a minimum of 10 records for each 
type. 

(3) Documents requested may also include those used to 
verify personnel training, qualifications, and general compliance with 
Chapter 168 of the Act and related rules. 

(4) Upon completion of the audit, the Board will issue a 
notice of determination to the audited clinic owner. The notice of de-
termination will specify: 
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(A) Deficiencies, if any; and 

(B) If necessary, any corrective actions the clinic must 
take, including a requirement to apply for certification. 

(b) Inspections. 

(1) Inspections are non-disciplinary reviews: 

(A) done on both certified and non-certified clinics in 
accordance with Section 168.052 of the Act; and 

(B) usually conducted on-site but may also be off-site, 
as determined by Board staff. 

(2) The following patient records will be reviewed during 
an inspection, as determined by Board staff: patients seen during two 
calendar months out of the previous eight months from the date of the 
inspection. 

(3) For certified pain management clinics, inspections are 
conducted to verify compliance with Chapter 168 of the Act and the 
applicable laws and rules. 

(4) For non-certified clinics, inspections are conducted to 
determine if the clinic is subject to be certified under Chapter 168 of 
the Act. 

(5) In accordance with Section 168.052(b) of the Act, to 
initiate an inspection the Board has determined the following grounds 
can be utilized, but are not limited to: 

(A) PMP reports; 

(B) patient population analysis, including review of pa-
tients coming from outside the immediate geographic location of the 
clinic; 

(C) common addresses for multiple patients; 

(D) notices to providers from the Pharmacy Board re-
garding a patient having multiple prescribing providers; 

(E) complaints about the clinic and its operation; and 

(F) law enforcement reports regarding providers or pa-
tients. 

(6) Notice of intent to inspect will be provided at least five 
days in advance unless such timing would compromise the inspection. 

(7) Notice of inspection results will be provided in writing 
to the clinic. 

(8) If the inspection determines instances of non-compli-
ance, the Board will determine appropriate action to obtain compliance. 

(c) Investigations may be conducted due to a complaint re-
ceived or initiated by the Board. An investigation will be conducted 
in accordance with the provisions of this Title and all applicable Board 
rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
TRD-202204152 

Scott Freshour 
General Counsel 
Texas Medical Board 
Effective date: November 9, 2022 
Proposal publication date: September 9, 2022 
For further information, please call: (512) 305-7016 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 133. HOSPITAL LICENSING 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
25 TAC §133.52 

The Texas Health and Human Services Commission (HHSC) 
adopts new §133.52, concerning Hospital-Owned or Hospital-
Operated Freestanding Emergency Medical Care Facilities. 
New §133.52 is adopted without changes to the proposed text 
as published in the June 3, 2022, issue of the Texas Register (47 
TexReg 3225). This rule will not be republished. 
BACKGROUND AND JUSTIFICATION 

This new section is necessary to implement Senate Bill (S.B.) 
2038, 87th Legislature, Regular Session, 2021, which, in part, 
added Texas Health and Safety Code (HSC) Chapter 241, Sub-
chapter I-1. S.B. 2038 requires certain hospital-owned or hospi-
tal-operated freestanding emergency medical care (FEMC) facil-
ities exempt from FEMC facility licensure to comply with certain 
fee and price disclosure requirements, prohibits FEMC facilities 
from charging certain fees, and prohibits certain pricing prac-
tices. 
S.B. 2038 requires an applicable hospital-owned or hospital-op-
erated FEMC facility to disclose its prices for any testing and 
vaccination services the facility offers for an infectious disease 
for which a state of disaster has been declared. S.B. 2038 pro-
hibits the FEMC facility from charging a facility or observation 
fee for a health care service the facility provides an individual 
accessing the service from a vehicle. During a declared state of 
disaster, S.B. 2038 prohibits a hospital-owned or hospital-oper-
ated FEMC facility from charging an "unconscionable price," as 
defined by HSC §241.224, for products and services provided by 
the facility or intentionally charging a third-party payor a higher 
price than an individual for the same product or service. 
The new section also implements HHSC's authority under S.B. 
2038 to impose an administrative penalty if a hospital-owned or 
hospital-operated FEMC facility violates the prohibition in S.B. 
2038 of certain pricing practices during a declared state of dis-
aster. 
COMMENTS 

The 31-day comment period ended July 5, 2022. During this 
period, HHSC received comments regarding the proposed rules 
from three commenters, Family Hospital Systems (FHS) and the 
Patient Choice Coalition (PCC), who submitted their comments 
jointly, and the Texas Association of Freestanding Emergency 
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Centers (TAFEC). A summary of comments relating to the rule 
and HHSC's responses follows. 
Comment: FHS and PCC commented that a facility seeking to 
unfairly profit from a disaster situation is wrong and the public 
expects to know they are being treated fairly. They expressed 
concern that §133.52 applies to only a small percentage of hospi-
tal-owned or hospital-operated FEMC facilities in Texas because 
most of these facilities participate in Medicare. FHS and PCC 
speculated as to whether the upcoming 88th legislature would 
address unconscionable prices during a pandemic for FEMC fa-
cilities participating in Medicare. 
Response: HHSC acknowledges this comment and notes that 
§133.52 aligns with HSC §241.224. 
Comment: TAFEC commented that §133.52(d) does not define 
what accessing a service from an individual's vehicle means and 
expressed concern that the proposed language may prohibit an 
FEMC facility from fully compensating for resources an FEMC 
facility uses to treat a patient, including when an injured patient 
arrives in a vehicle and cannot safely move inside the facility 
because of their medical condition. TAFEC suggested amending 
§133.52(d) to clarify that accessing a service from an individual's 
vehicle only applies when the patient receives the entirety of the 
service from the vehicle or the facility's parking lot, does not enter 
the facility during or immediately after the service, and a licensed 
physician on-site at the facility determines, based on the patient's 
condition, removing or transporting the patient would not pose a 
risk of further injury to the patient. 
Response: HHSC declines to revise this subsection in response 
to this comment because §133.52(d) aligns with the plain mean-
ing of HSC §241.222. 
Comment: FHS and PCC requested that HHSC revise 
§133.52(f)(2) to clarify whether this paragraph prohibits an 
FEMC from providing discounts to insured individuals who 
choose to pay out of pocket because the individual's deductible 
is higher than paying cash. 
Response: HHSC declines to revise §133.52(f)(2) in response 
to this comment because §133.52(g)(2) aligns with HSC 
§241.224(b)(2) and states §133.52(f)(2) does not prohibit an 
FEMC facility from accepting full payment for a health care 
product or service directly from an individual in lieu of submitting 
a claim to the individual's health benefit plan. 
Comment: FHS and PCC requested that HHSC amend 
§133.52(g)(2) to clarify the term "full payment." FHS and PCC 
suggested the rule define this term as the discounted cash price 
because FEMC facilities should have the same flexibility as 
hospitals to provide patients with the facility's discounted cash 
price. 
Response: HHSC declines to revise §133.52(g)(2) in response 
to this comment because this paragraph aligns with HSC 
§241.224(c)(2). HHSC notes §133.52 is only effective during a 
declared state of disaster. 
Comment: TAFEC commented that §133.52(i) contains an es-
calating series of penalties for §133.52 violations and requested 
that HHSC clarify how HHSC will determine the number of 
violations cited to ensure facilities have an opportunity to correct 
their actions before HHSC imposes more significant penalties. 
TAFEC suggested HHSC not impose an administrative penalty 
or other consequence under §133.52 for violations occurring 
on the same date. TAFEC also suggested adding language to 
§133.52(i) to clarify HHSC will count a violation as a second or 

third violation under this subsection only after HHSC makes a 
final determination on any previous violations and notifies the 
facility regarding HHSC's determination, and if the new violation 
occurred at least 15 business days after the violation for which 
HHSC has made a final determination. 
Response: HHSC declines to revise §133.52(i) in response to 
this comment because §133.52(i) aligns with HSC §241.225. 
STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; HSC 
§241.026, which authorizes the Executive Commissioner of 
HHSC to adopt rules governing development, establishment, 
and enforcement standards for the construction, maintenance, 
and operation of licensed hospitals; and HSC §241.225, which 
authorizes HHSC to impose a penalty for a violation of the 
prohibition on charging an unconscionable price during a state 
of disaster declared by the governor under Texas Government 
Code Chapter 418. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 21, 
2022. 
TRD-202204163 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Effective date: November 10, 2022 
Proposal publication date: June 3, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 509. FREESTANDING 
EMERGENCY MEDICAL CARE FACILITIES 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
26 TAC §509.69 

The Texas Health and Human Services Commission (HHSC) 
adopts new §509.69, concerning Fees and Prices. 
New §509.69 is adopted without changes to the proposed text 
as published in the June 3, 2022, issue of the Texas Register (47 
TexReg 3227). This rule will not be republished. 
BACKGROUND AND JUSTIFICATION 

The new section is necessary to implement Senate Bill (S.B.) 
2038, 87th Legislature, Regular Session, 2021, which, in part, 
amended Texas Health and Safety Code (HSC) Chapter 254, 
Subchapter D. S.B. 2038 requires licensed freestanding emer-
gency medical care (FEMC) facilities to comply with certain fee 
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and price disclosure requirements, prohibits FEMC facilities from 
charging certain fees, and prohibits certain pricing practices. 
S.B. 2038 requires an FEMC facility to disclose its prices for any 
testing and vaccination services the facility offers for an infec-
tious disease for which a state of disaster has been declared. 
S.B. 2038 prohibits an FEMC facility from charging a facility or 
observation fee for a health care service the facility provides an 
individual accessing the service from a vehicle. During a de-
clared state of disaster, S.B. 2038 prohibits an FEMC facility 
from charging an "unconscionable price," as defined by HSC 
§254.160, for products and services provided by the facility or 
intentionally charging a third-party payor a higher price than an 
individual for the same product or service. 
The new section also implements HHSC's authority under S.B. 
2038 to impose an administrative penalty if an FEMC facility vi-
olates the prohibition in S.B. 2038 of certain pricing practices 
during a declared state of disaster. 
COMMENTS 

The 31-day comment period ended July 5, 2022. During this 
period, HHSC received comments regarding the proposed rules 
from one commenter, Texas Association of Freestanding Emer-
gency Centers (TAFEC). A summary of comments relating to the 
rule and HHSC's responses follows. 
Comment: TAFEC commented that §509.69(e) does not define 
what accessing a service from an individual's vehicle means and 
expressed concern that the proposed language may prohibit an 
FEMC facility from fully compensating for resources an FEMC 
facility uses to treat a patient, including when an injured patient 
arrives in a vehicle and cannot safely move inside the facility 
because of their medical condition. TAFEC suggested amending 
§509.69(e) to clarify that accessing a service from an individual's 
vehicle only applies when the patient receives the entirety of the 
service from the vehicle or the facility's parking lot, does not enter 
the facility during or immediately after the service, and a licensed 
physician on-site at the facility determines, based on the patient's 
condition, removing or transporting the patient would not pose a 
risk of further injury to the patient. 
Response: HHSC declines to revise this subsection in response 
to this comment because §509.69(e) aligns with the plain mean-
ing of HSC §254.1555. 
Comment: TAFEC commented that §509.69(f) contains an es-
calating series of penalties for §509.69 violations and requested 
that HHSC clarify how HHSC will determine the number of 
violations cited to ensure facilities have an opportunity to correct 
their actions before HHSC imposes more significant penalties. 
TAFEC suggested that HHSC not impose an administrative 
penalty or other consequence under §509.69 for violations 
occurring on the same date. TAFEC also suggested adding 
language to §509.69(f) to clarify HHSC will count a violation 
as a second or third violation under this subsection only after 
HHSC makes a final determination on any previous violations 
and notifies the facility regarding HHSC's determination, and if 
the new violation occurred at least 15 business days after the 
violation for which HHSC has made a final determination. 
Response: HHSC declines to revise §509.69(f) in response to 
this comment because §509.69(f) aligns with HSC §254.207. 
STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 

of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; HSC 
§254.101, which authorizes HHSC to adopt rules regarding 
FEMC facilities; and HSC §254.207, which authorizes HHSC to 
impose a penalty for a violation of the prohibition on charging 
an unconscionable price during a state of disaster declared by 
the governor under Texas Government Code Chapter 418. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 21, 
2022. 
TRD-202204164 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: November 10, 2022 
Proposal publication date: June 3, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 15. TEXAS FORENSIC SCIENCE 
COMMISSION 

CHAPTER 651. DNA, CODIS, FORENSIC 
ANALYSIS, AND CRIME LABORATORIES 
SUBCHAPTER A. ACCREDITATION 
37 TAC §651.4 

The Texas Forensic Science Commission ("Commission") 
adopts an amendment to 37 Texas Administrative Code §651.4 
without changes to the text as published in the September 
16, 2022, issue of the Texas Register (47 TexReg 5755) to 
remove the College of American Pathologist's ("CAP") Forensic 
Drug Testing Program and the Substance Abuse and Mental 
Health Services Administration ("SAMHSA") of the Department 
of Health and Human Services from the Commission's list of 
recognized accreditation programs for forensic analysis in Texas 
criminal actions. The rule will not be republished. Under the re-
vised rule, any laboratory seeking to conduct forensic testing for 
the primary purpose of determining the connection of evidence 
to a criminal action may obtain accreditation by ANSI-ASQ Na-
tional Accreditation Board (ANAB) or the American Association 
for Accreditation (A2LA). The adoption is made in accordance 
with the Commission's accreditation authority under Tex. Code. 
Crim. Proc. art. 38.01§4-d and the Commission's rulemaking 
authority under Article 38.01 §3-a. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendment is adopted under Code 
of Criminal Procedure, Article 38.01 §3-a, which directs the 
Commission to adopt rules necessary to implement Article 
38.01 §4-d, which directs the Commission to create a crime 
laboratory accreditation program. 
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♦ ♦ ♦ 

Cross reference to statute. The adoption affects 37 Texas Ad-
ministrative Code §651.4. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
TRD-202204155 
Leigh Marie Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: November 9, 2022 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 784-0037 

♦ ♦ ♦ 

SUBCHAPTER C. FORENSIC ANALYST 
LICENSING PROGRAM 
37 TAC §651.207 

The Texas Forensic Science Commission ("Commission") 
adopts amendments to 37 Texas Administrative Code §651.207 
without changes to the text as published in the September 
16, 2022, issue of the Texas Register (47 TexReg 5757). The 
Commission adopts the amendments to emphasize the duty for 
licensees to report any changes in address or employment to the 
Commission. The rule will not be republished. The amendments 
are necessary to reflect adoptions made by the Commission 
at its July 22, 2022 quarterly meeting. The amendments are 
made in accordance with the Commission's forensic analyst 
licensing authority under Tex. Code. Crim. Proc. art. 38.01 
§4-a(d) to establish the qualifications for a forensic analyst 
license and the Commission's rulemaking authority under Code 
of Criminal Procedure, Article 38.01 § 3-a, which directs the 
Commission to adopt rules necessary to implement Code of 
Criminal Procedure, Article 38.01. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendments are adopted under Tex. 
Code Crim. Proc. art 38.01 §§ 4-a(d) and 3-a. 
Cross reference to statute. The adoption amends 37 Texas Ad-
ministrative Code §651.207. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
TRD-202204160 
Leigh Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: November 9, 2022 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 784-0037 

37 TAC §651.208 

The Texas Forensic Science Commission ("Commission") 
adopts an amendment to 37 Texas Administrative Code 
§651.208 without changes to the text as published in the 
September 16, 2022, issue of the Texas Register (47 TexReg 
5761). The adopted amendments clarify that crime labora-
tory managers must be actively performing forensic casework 
and participating in any applicable accreditation monitoring 
requirements, including intra-laboratory or inter-laboratory com-
parisons, proficiency testing, or observation-based performance 
monitoring requirements of the laboratory's accrediting body to 
continue licensure as a forensic analyst or forensic technician 
and to correct the number of days before a license expires 
(from 90 to 60 days) that a licensee can renew a forensic 
analyst license in the Commission's Learning Management 
System software program. The rule will not be republished. 
The amendments are necessary to reflect adoptions made by 
the Commission at its July 22, 2022 quarterly meeting. The 
amendments are made in accordance with the Commission's 
forensic analyst licensing authority under Code of Criminal 
Procedure, Article 38.01 § 4-a, which directs the Commission to 
adopt rules to establish the qualifications for a forensic analyst 
license and the Commission's rulemaking authority under Code 
of Criminal Procedure, Article 38.01 § 3-a, which directs the 
Commission to adopt rules necessary to implement Code of 
Criminal Procedure, Article 38.01. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendment is adopted under Code of 
Criminal Procedure, Article 38.01 §§ 4-a(c) and (3)-a. 
Cross reference to statute. The adoption amends current rule 
37 Texas Administrative Code §651.208. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 
TRD-202204158 
Leigh Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: November 9, 2022 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 784-0037 

♦ ♦ ♦ 
37 TAC §651.222 

The Texas Forensic Science Commission ("Commission") 
adopts amendments to rule 37 Texas Administrative Code 
§651.222, with changes to the text as published in the Septem-
ber 16, 2022, issue of the Texas Register (47 TexReg 5763). 
The rule will be republished. The amendment clarifies that 
voluntary licensees working at accredited crime laboratories 
in a forensic discipline not covered by the crime laboratory's 
scope of accreditation must comply with the same monitoring 
requirements (including intra-laboratory comparison, inter-lab-
oratory comparison, proficiency testing, or observation-based 
performance monitoring) of voluntary licensees working in unac-
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credited crime laboratories. The amendments are necessary to 
reflect adoptions made by the Commission at its July 22, 2022 
quarterly meeting. The amendments are made in accordance 
with the Commission's forensic analyst licensing authority under 
Tex. Code. Crim. Proc. art. 38.01 § 4-a(c) to establish voluntary 
licensing programs for forensic examinations or tests not subject 
to accreditation requirements and the Commission's rulemaking 
authority under Code of Criminal Procedure, Article 38.01 § 
3-a, which directs the Commission to adopt rules necessary to 
implement Code of Criminal Procedure, Article 38.01. 
Government Growth Impact Statement. Leigh M. Tomlin, As-
sociate General Counsel of the Texas Forensic Science Com-
mission, has determined that for the first five-year period, imple-
mentation of the proposed amendment will have no government 
growth impact as described in Title 34, Part 1, Texas Adminis-
trative Code §11.1. Pursuant to the analysis required by Gov-
ernment Code 2001.221(b), 1) the proposed amendments do 
not create or eliminate a government program; 2) implementa-
tion of the proposed amendments do not require the creation of 
new employee positions or the elimination of existing employee 
positions; 3) implementation of the proposed amendments do 
not increase or decrease future legislative appropriations to the 
agency; 4) the proposed amendments do not require a fee; 5) 
the proposed amendments do not create a new regulation; 6) the 
proposed amendments do not increase or decrease the number 
of individuals subject to the rule's applicability; and 7) the pro-
posed amendments have a neutral effect on the state's econ-
omy. The amendments do not expand any mandatory or volun-
tary forensic analyst licensing requirement under the current pro-
grams, but rather provide clarity that voluntary licensees work-
ing at accredited crime laboratories in forensic disciplines not 
covered by the crime laboratory's scope of accreditation must 
comply with the same accreditation monitoring requirements of 
voluntary licensees working in unaccredited crime laboratories 
to remain proficient in their forensic disciplines. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendments are adopted under Tex. 
Code Crim. Proc. art 38.01 §§ 4-a(c) and (3)-a. 
Cross reference to statute. The adoption amends rule 37 Texas 
Administrative Code §651.222. 
§651.222. Voluntary Forensic Analyst Licensing Requirements 
Including Eligibility, License Term, Fee and Procedure for Denial of 
Initial Application or Renewal Application and Reconsideration. 

(a) Issuance. The Commission may issue an individual's vol-
untary forensic analyst license for forensic examinations or tests not 
subject to accreditation under this section. 

(b) The following forensic disciplines are eligible for a volun-
tary forensic analyst license: 

(1) forensic anthropology; and 

(2) document examination, including document authenti-
cation, physical comparison, and product determination. 

(c) Application. Before being issued a voluntary forensic ana-
lyst license, an applicant shall complete and submit to the Commission 
a current forensic analyst license application and provide documenta-
tion that he or she has satisfied all applicable requirements set forth 
under this section. 

(d) Minimum Education Requirements. 

(1) Document Examination Analyst. An applicant for a 
voluntary forensic analyst license in document examination must have 
a high school diploma or equivalent degree or higher (i.e., baccalaure-
ate or advanced degree). 

(2) Forensic Anthropologist. An applicant for a voluntary 
forensic analyst license in forensic anthropology must be certified by 
the American Board of Forensic Anthropology (ABFA), including ful-
fillment of any minimum education requirements required to comply 
with and maintain ABFA certification at the time of the candidate's ap-
plication for a license. 

(3) Foreign/Non-U.S. degrees. The Commission shall 
recognize equivalent foreign, non-U.S. baccalaureate or advanced 
degrees. The Commission reserves the right to charge licensees a 
reasonable fee for credential evaluation services to assess how a 
particular foreign degree compares to a similar degree in the United 
States. The Commission may accept a previously obtained credential 
evaluation report from an applicant or licensee in fulfillment of the 
degree comparison assessment. 

(e) Specific Coursework Requirements. 

(1) General Requirement for Statistics. An applicant for 
any voluntary forensic analyst license must have a three-semester credit 
hour (or equivalent) college-level statistics course from an accredited 
university or a program approved by the Commission. 

(2) Forensic Discipline Specific Coursework Require-
ments. 

(A) Document Examination Analyst. An applicant for 
a voluntary forensic analyst license must have a three-semester credit 
hour (or equivalent) college-level statistics course from an accredited 
university or a program approved by the Commission. No other spe-
cific college-level coursework is required. 

(B) Forensic Anthropologist. An applicant for a volun-
tary forensic analyst license in forensic anthropology must be certified 
by the American Board of Forensic Anthropology (ABFA), including 
fulfillment of any specific coursework requirements required to com-
ply with and maintain ABFA certification at the time of the candidate's 
application for a license. 

(3) Exemptions from Specific Coursework Requirements. 
Previously Licensed Document Examination Analyst Exemption. An 
applicant for a voluntary forensic analyst license previously licensed 
by the Commission when licensure was mandatory for the discipline is 
exempt from any specific coursework requirements in this subsection. 

(f) General Forensic Analyst Licensing Exam Requirement for 
Voluntary License Applicants. 

(1) Exam Requirement. An applicant for a voluntary foren-
sic analyst license must pass the General Forensic Analyst Licensing 
Exam administered by the Commission. 

(A) An applicant is required to take and pass the Gen-
eral Forensic Analyst Licensing Exam one time. 

(B) An applicant may take the General Forensic Ana-
lyst Licensing Exam no more than three times. If an applicant fails 
the General Forensic Analyst Licensing Exam three times, the appli-
cant has thirty (30) days from the date the applicant receives notice 
of the failure to request special dispensation from the Commission as 
described in subparagraph (C) of this paragraph. Where special dis-
pensation is granted, the applicant has 90 days from the date he or she 
receives notice the request for exam is granted to successfully complete 
the exam requirement. However, for good cause shown, the Commis-
sion or its Designee at its discretion may waive this limitation 
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(C) Requests for Exam. If an applicant fails the Gen-
eral Forensic Analyst Licensing Exam three times, the applicant must 
request in writing special dispensation from the Commission to take 
the exam more than three times. Applicants may submit a letter of sup-
port from their laboratory director or licensing representative and any 
other supporting documentation supplemental to the written request. 

(D) If an applicant sits for the General Forensic Analyst 
Licensing Exam more than three times, the applicant must pay a $50 
exam fee each additional time the applicant sits for the exam beyond 
the three initial attempts. 

(2) Credit for Pilot Exam. If an individual passes a Pilot 
General Forensic Analyst Licensing Exam, regardless of his or her el-
igibility status for a voluntary or mandatory Forensic Analyst License 
at the time the exam is taken, the candidate has fulfilled the General 
Forensic Analyst Licensing Exam Requirement of this subsection. 

(g) Proficiency Monitoring Requirement. 

(1) Requirement for Applicants Employed by an Accred-
ited Laboratory. An applicant who is employed by an accredited lab-
oratory must demonstrate the applicant participates in the laboratory's 
process for intra-laboratory comparison, inter-laboratory comparison, 
proficiency testing, or observation-based performance monitoring re-
quirements in compliance with and on the timeline set forth by the 
laboratory's accrediting body's proficiency monitoring requirements as 
applicable to the Forensic Analyst's or Forensic Technician's specific 
forensic discipline and job duties. 

(2) Requirement for Applicants Not Employed at an Ac-
credited Laboratory or at an Accredited Laboratory in an Unaccredited 
Forensic Discipline. An applicant who is employed by an entity other 
than an accredited laboratory or performs a forensic examination or 
test at an accredited laboratory in a forensic discipline not covered by 
the scope of the laboratory's accreditation must demonstrate the ap-
plicant participates in the laboratory or employing entity's process for 
intra-laboratory comparison, inter-laboratory comparison, proficiency 
testing, or observation-based performance monitoring requirements in 
compliance with and on the timeline set forth by the laboratory or em-
ploying entity's Commission-approved process for proficiency moni-
toring as applicable to the Forensic Analyst's or Forensic Technician's 
specific forensic discipline and job duties. 

(3) A signed certification by the laboratory or entity's au-
thorized representative that the applicant has satisfied the applicable 
proficiency monitoring requirements, including any intra-laboratory 
comparison, inter-laboratory comparisons, proficiency testing, or ob-
servation-based performance monitoring requirements in paragraph (1) 
or (2) of this subsection as of the date of the analyst's application must 
be provided on the Proficiency Monitoring Certification form provided 
by the Commission. The licensee's authorized representative must des-
ignate the specific forensic discipline in which the Forensic Analyst 
or Forensic Technician actively performs forensic casework or is cur-
rently authorized to perform supervised or independent casework. 

(4) Applicants employed by an entity other than an accred-
ited laboratory or performing forensic examinations or tests at an ac-
credited laboratory in a discipline not covered by the scope of the lab-
oratory or employing entity's accreditation must include written proof 
of the Forensic Science Commission's approval described in (5) of this 
subsection with the Proficiency Monitoring Certification form required 
in (3) of this subsection. The applicant must include written documen-
tation of performance in conformance with expected consensus results 
for the laboratory or employing entity's Commission-approved activi-
ties or exercise(s) as applicable to the applicant's specific forensic dis-
cipline and job duties in compliance with and on the timeline set forth 

by the laboratory or employing entity's Commission-approved process 
for proficiency monitoring. 

(5) Applicants employed by an entity other than an accred-
ited laboratory or performing forensic examinations or tests at an ac-
credited laboratory in a discipline not covered by the scope of the lab-
oratory or employing entity's accreditation seeking approval of profi-
ciency monitoring activities or exercise(s) must seek prior approval of 
the activities or exercise(s) from the Commission. 

(h) License Term and Fee. 

(1) A Voluntary Forensic Analyst license shall expire two 
years from the date the applicant is granted a license. 

(2) Application Fee. A voluntary Forensic Analyst license 
applicant or current voluntary licensee shall pay the following fee(s) as 
applicable: 

(A) Initial Application fee of $220; 

(B) Biennial renewal fee of $200; 

(C) License Reinstatement fee of $220; or 

(D) Special Exam Fee of $50 for General Forensic An-
alyst Licensing Exam, required only if testing beyond the three initial 
attempts; and 

(i) Voluntary Forensic Analyst License Renewal. Renewal of 
a Voluntary Forensic Analyst License. Applicants for renewal of a Vol-
untary Forensic Analyst License must comply with §651.208 (Forensic 
Analyst and Forensic Technician License Renewal) of this subchapter. 

(j) Voluntary Forensic Analyst License Expiration and Re-
instatement. Expiration and Reinstatement of a Voluntary Forensic 
Analyst License. A Voluntary Forensic Analyst must comply with § 
651.209 of this subchapter (Forensic Analyst and Forensic Technician 
License Expiration and Reinstatement). 

(k) Procedure for Denial of Initial Application or Renewal Ap-
plication and Reconsideration. 

(1) Application Review. The Commission Director or De-
signee must review each initial application or renewal application and 
determine whether the applicant meets the qualifications and require-
ments set forth in this subchapter. If a person who has applied for a 
voluntary forensic analyst license does not meet the qualifications or 
requirements set forth in this subchapter and has submitted a complete 
application, the Director or Designee must consult with members of 
the Licensing Advisory Committee before denying the application. 

(2) Denial of Application. The Commission, through its 
Director or Designee, may deny an initial or renewal application if the 
applicant fails to meet any of the qualifications or requirements set forth 
in this subchapter. 

(3) Notice of Denial. The Commission, through its Direc-
tor or Designee, shall provide the applicant a written statement of the 
reason(s) for denial of the initial or renewal application. 

(4) Request for Reconsideration. Within twenty (20) days 
of the date of the notice that the Commission has denied the application, 
the applicant may request that the Commission reconsider the denial. 
The request must be in writing, identify each point or matter about 
which reconsideration is requested, and set forth the grounds for the 
request for reconsideration. 

(5) Reconsideration Procedure. The Commission must 
consider a request for reconsideration at its next meeting where the 
applicant may appear and present testimony. 
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(6) Commission Action on Request. After reconsidering 
its decision, the Commission may either affirm or reverse its original 
decision. 

(7) Final Decision. The Commission, through its Director 
or Designee, must notify the applicant in writing of its decision on re-
consideration within fifteen (15) business days of the date of its meeting 
where the final decision was rendered. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 20, 
2022. 

TRD-202204159 
Leigh M. Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: November 9, 2022 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 936-0661 
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	The Board disagrees and declines to make changes in response to this comment. Comment No. 6: TAPA suggests that §195.4(a) should include Physician Assis-tants and Nurse Practitioners in addition to Physicians, as PAs and NPs are also treating these patients. Board Response: Because the physician maintains ultimate responsibility over treatment of the patient, the Board declines to make changes in response to this comment. Comment No. 7: TAPA recommends that §195.4 include a timeline to send patient records 
	The rules do not require chronic pain patients receiving treatment at gold standard practice settings to be weaned from all medica-tions. The intent of the rules is to increase patient safety and access to legitimate chronic pain treatment and multi-modal ap-proaches, in addition to the use of appropriate prescriptions for pain medication. Physicians who practice in gold standard prac-tice settings will continue to have the discretion to prescribe ap-propriate prescriptions for pain medications as part of t
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	care for an appropriate period prior to the termination being ef-fective. The Board declines to add the suggested language. Comment No. 6: Chronic Illness Advocacy & Awareness Group, Inc. expressed concern that the rules had the goal of limiting the prescribing of pain medication, rather than to increase patient access to ap-propriate pain prescribing. The commentor‘s position is that the gold standard practice model and use of multi-modal treatments are better suited for patients who do not have severe and
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	for the topic of treating pain and that a reference to the rule would be more efficient. TPS made the same recommendation for 195.4(b), stating that documentation and PMP check re-quirements should be replaced with a reference to adhering to the requirements under Chapter 170. Board Response: The Board disagrees that Chapter 170 outlines the standard of care for the treatment of pain. It is correct that Chapter 170 sets forth certain responsibilities on the part of the patient and physi-cian with respect to
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	However, the Board agrees that diagnostic testing should not be mandated in all cases. Whether diagnostic testing should be ordered will depend on the standard of care and the particular circumstances for each patient. Therefore, the Board adopts the rule with an added non-substan-tive phrase "as applicable", with respect to the requirement for drug testing under §195.4(b)(3). Comment 5: For §195.5, TPS recommended providing clearer metrics on how patient records will be selected during an audit and definin
	The Board appreciates the rigorous accreditation standards es-tablished by CARF. However, the Board does not believe re-liance on a private organization's standards would fulfill the reg-ulatory role the Texas Legislature intended for the Board. There-fore, the Board declines to make any changes in response to this comment (5) Commentor 1 Comment No. 1: Commentor expressed support for the proposed rules. However, she pointed out that some patients may not have access to a Gold Designated clinic within drivi
	The Board appreciates the rigorous accreditation standards es-tablished by CARF. However, the Board does not believe re-liance on a private organization's standards would fulfill the reg-ulatory role the Texas Legislature intended for the Board. There-fore, the Board declines to make any changes in response to this comment (5) Commentor 1 Comment No. 1: Commentor expressed support for the proposed rules. However, she pointed out that some patients may not have access to a Gold Designated clinic within drivi


	states that the proposed rule only uses opioid prescriptions as a criterion for potential inspection or certificate, even though Chap-ter 168 also includes prescriptions for benzodiazepines, barbitu-rates, and carisoprodol in determining certification requirements. Board Response: The Board disagrees that the definitional section inappropriately singles out opioid prescriptions. Pain management clinic certi-fication requirements under Chapter 168 of the Texas Occupa-tions Code were put into place to decreas
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	cupations Code Section 168.002, including hospitals, including ER settings. Board Response: The Board declines to expand the status to all exempt entities such as hospitals, including ER settings. The pain medication provided in those settings are for acute and time-limited issues and are unlikely to involve ongoing care that will involve medi-cal home agreements, collaborative care agreements, and multi-modal or multi-disciplinary treatments. The point of the Gold Designated Practice status is to recognize
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	The Board disagrees with the comment. The rules should ap-ply to all providers who treat pain and the requirements outlined do not exceed that which is required. Pain contracts and dif-ferent forms of treatment compliance monitoring are vital to a complete medical record. The limitation allowing only one pre-scription for 30-day maximum non-refillable prescription of pain medication at the initial visit should apply more broadly than just to the list of medications under Section 168.001(1) of the Texas Occu
	The rules outline clear requirements regarding the basis for an audit, which is to determine whether certification is required for a pain clinic under Chapter 168 of the Act, and that would not re-quire showing more than what is necessary to demonstrate that a practice is an exempt entity. Clinics will have the opportunity to provide a response to a Board finding that certification is nec-essary, which may include further documentation. For inspections, the Board declines to make the requested change limiti

	The Board believes the term "majority" is self-explanatory and has common meaning in §195.1. The Board declines to make any changes in response to this comment. Comment No. 3: Commentor 2 seeks clarification of the requirements in §195.2(a)(3)(B) that the certified pain management clinic be operated by physicians who previously held an ABMS or AOA Board-certification or sub-specialty in pain management or hold an ABMS or AOA Board-certification in an area that is eligible for a pain management subspecialty.
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	the timeframe for receiving copies of prior treating records is tied to the date of request, and not date of initial visit, as originally pro-posed. Therefore, the Board adopts non-substantive changes to §195.4(b)(3), so that the triggering deadline requiring that certain steps be completed is tied to the date of request and not initial visit. Comment No. 6: Finally, the commentor asks that consideration be given to changing renewal from 180 days to 60 days before expiration of a clinic's certificate. Addit
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	(B) multi-disciplinary practices such as medication assisted tapering and weaning, computer-based training pain coaching, acupuncture, chiropractic, physical therapy, massage, and exer-cise/movement; or (C) collaborative care or other behavioral health inte-gration services such as evidenced-based cognitive behavioral therapy interventions for mental health and pain reduction, medication manage-ment and opioid weaning, patient-centered education, regular monitor-ing and assessments of clinical status using 
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	(a) Any clinic meeting the definition of a pain management clinic under Section 168.001 of the Act must be certified. (b) Certification requires: (1) a Board approved application filed by a physician owner of the clinic. If there are multiple physician owners, the application must be filed by one of the majority of owners, or if there are no majority owners, then each physician owner is responsible for designating one physician owner to file an application. (2) providing the following documentation: (A) pro
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	(A) monitoring efficacy, daily functionality, description of pain relief; (B) mandatory PMP checks; (C) pain contracts, if applicable; (D) support for billing; and (E) drug testing results and other forms of monitoring for patient compliance with treatment recommendations. (b) For pain patients transferring their care to a new treating physician at a Gold Designated Practice, the following applies: (1) The new treating physician must: (A) document an initial problem focused exam; (B) document a PMP check; a
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	(A) Deficiencies, if any; and (B) If necessary, any corrective actions the clinic must take, including a requirement to apply for certification. (b) Inspections. (1) Inspections are non-disciplinary reviews: (A) done on both certified and non-certified clinics in accordance with Section 168.052 of the Act; and (B) usually conducted on-site but may also be off-site, as determined by Board staff. (2) The following patient records will be reviewed during an inspection, as determined by Board staff: patients se
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	Centers (TAFEC). A summary of comments relating to the rule and HHSC's responses follows. Comment: FHS and PCC commented that a facility seeking to unfairly profit from a disaster situation is wrong and the public expects to know they are being treated fairly. They expressed concern that §133.52 applies to only a small percentage of hospi-tal-owned or hospital-operated FEMC facilities in Texas because most of these facilities participate in Medicare. FHS and PCC speculated as to whether the upcoming 88th le
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	third violation under this subsection only after HHSC makes a final determination on any previous violations and notifies the facility regarding HHSC's determination, and if the new violation occurred at least 15 business days after the violation for which HHSC has made a final determination. Response: HHSC declines to revise §133.52(i) in response to this comment because §133.52(i) aligns with HSC §241.225. STATUTORY AUTHORITY The new section is adopted under Texas Government Code §531.0055, which provides
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	and price disclosure requirements, prohibits FEMC facilities from charging certain fees, and prohibits certain pricing practices. S.B. 2038 requires an FEMC facility to disclose its prices for any testing and vaccination services the facility offers for an infec-tious disease for which a state of disaster has been declared. S.B. 2038 prohibits an FEMC facility from charging a facility or observation fee for a health care service the facility provides an individual accessing the service from a vehicle. Durin
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	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies; HSC §254.101, which authorizes HHSC to adopt rules regarding FEMC facilities; and HSC §254.207, which authorizes HHSC to impose a penalty for a violation of the prohibition on charging an unconscionable price during a state of disaster declared by the governor under Texas Government Code Chapter 418. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exe
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	Cross reference to statute. The adoption affects 37 Texas Ad-ministrative Code §651.4. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on October 20, 2022. TRD-202204155 Leigh Marie Tomlin Associate General Counsel Texas Forensic Science Commission Effective date: November 9, 2022 Proposal publication date: September 16, 2022 For further information, please call: (512) 784
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	37 TAC §651.208 The Texas Forensic Science Commission ("Commission") adopts an amendment to 37 Texas Administrative Code §651.208 without changes to the text as published in the September 16, 2022, issue of the Texas Register (47 TexReg 5761). The adopted amendments clarify that crime labora-tory managers must be actively performing forensic casework and participating in any applicable accreditation monitoring requirements, including intra-laboratory or inter-laboratory com-parisons, proficiency testing, or
	37 TAC §651.208 The Texas Forensic Science Commission ("Commission") adopts an amendment to 37 Texas Administrative Code §651.208 without changes to the text as published in the September 16, 2022, issue of the Texas Register (47 TexReg 5761). The adopted amendments clarify that crime labora-tory managers must be actively performing forensic casework and participating in any applicable accreditation monitoring requirements, including intra-laboratory or inter-laboratory com-parisons, proficiency testing, or



	credited crime laboratories. The amendments are necessary to reflect adoptions made by the Commission at its July 22, 2022 quarterly meeting. The amendments are made in accordance with the Commission's forensic analyst licensing authority under Tex. Code. Crim. Proc. art. 38.01 § 4-a(c) to establish voluntary licensing programs for forensic examinations or tests not subject to accreditation requirements and the Commission's rulemaking authority under Code of Criminal Procedure, Article 38.01 § 3-a, which di
	credited crime laboratories. The amendments are necessary to reflect adoptions made by the Commission at its July 22, 2022 quarterly meeting. The amendments are made in accordance with the Commission's forensic analyst licensing authority under Tex. Code. Crim. Proc. art. 38.01 § 4-a(c) to establish voluntary licensing programs for forensic examinations or tests not subject to accreditation requirements and the Commission's rulemaking authority under Code of Criminal Procedure, Article 38.01 § 3-a, which di
	(1) Document Examination Analyst. An applicant for a voluntary forensic analyst license in document examination must have a high school diploma or equivalent degree or higher (i.e., baccalaure-ate or advanced degree). (2) Forensic Anthropologist. An applicant for a voluntary forensic analyst license in forensic anthropology must be certified by the American Board of Forensic Anthropology (ABFA), including ful-fillment of any minimum education requirements required to comply with and maintain ABFA certificat
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	(C) Requests for Exam. If an applicant fails the Gen-eral Forensic Analyst Licensing Exam three times, the applicant must request in writing special dispensation from the Commission to take the exam more than three times. Applicants may submit a letter of sup-port from their laboratory director or licensing representative and any other supporting documentation supplemental to the written request. (D) If an applicant sits for the General Forensic Analyst Licensing Exam more than three times, the applicant mu
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	by the laboratory or employing entity's Commission-approved process for proficiency monitoring. (5) Applicants employed by an entity other than an accred-ited laboratory or performing forensic examinations or tests at an ac-credited laboratory in a discipline not covered by the scope of the lab-oratory or employing entity's accreditation seeking approval of profi-ciency monitoring activities or exercise(s) must seek prior approval of the activities or exercise(s) from the Commission. (h) License Term and Fe

	(6) Commission Action on Request. After reconsidering its decision, the Commission may either affirm or reverse its original decision. (7) Final Decision. The Commission, through its Director or Designee, must notify the applicant in writing of its decision on re-consideration within fifteen (15) business days of the date of its meeting where the final decision was rendered. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thorit
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