
TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 6. COMMUNITY AFFAIRS 
PROGRAMS 
The Texas Department of Housing and Community Affairs (the 
Department) proposes amendments to Chapter 6, Community 
Affairs Programs, Subchapter B Community Services Block 
Grant, §6.201 Background and Definitions; §6.206 Strategic 
Plan, Community Assessment, and Community Action Plan; 
§6.207 Subrecipient Requirements; Subchapter C Compre-
hensive Energy Assistance Program, §6.304 Deobligation and 
Reobligation of CEAP Funds; §6.307 Subrecipient Require-
ments for Customer Eligibility Criteria, Provision of Services, 
and Establishing Priority for Eligible Households; §6.308 Al-
lowable Subrecipient Administrative and Program Services 
Costs; §6.309 Types of Assistance and Benefit Levels; §6.310 
Crisis Assistance Component; §6.311 Utility Assistance Com-
ponent; §6.312 Payments to Subcontractors and Vendors; 
Subchapter D Weatherization Assistance Program, §6.402 
Purpose and Goals; §6.403 Definitions; §6.406 Subrecipient 
Requirements for Establishing Household Eligibility and Priority 
Criteria; §6.407 Program Requirements; §6.408 Department 
of Energy Weatherization Requirements; §6.414 Eligibility for 
Multifamily Dwelling Units and Shelters; §6.416 Whole House 
Assessment; and §6.417 Blower Door Standards. The purpose 
of the proposed amended sections is to make SNAP and TANF 
categorically eligible for LIHEAP, align CSBG and WAP with 
current requirements, improve clarity, and correct identified 
areas of concern. 
Tex. Gov't Code §2001.0045(b) does not apply to the rules pro-
posed for action because it is exempt under §2001.0045(c)(4), 
which exempts rule changes necessary to receive a source of 
federal funds or to comply with federal law. 
The Department has analyzed this proposed rulemaking and the 
analysis is described below for each category of analysis per-
formed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the proposed amended sections would be 
in effect: 
1. The amended sections do not create or eliminate a govern-
ment program, but relates to the changes to existing regulations 
regarding the administration of Community Affairs programs. 

2. The amended sections do not require a change in work that 
would require the creation of new employee positions, nor are 
the changes significant enough to reduce workload to a degree 
that any existing employee positions are eliminated. 
3. The amended sections do not require additional future leg-
islative appropriations. 
4. The amended sections will not result in an increase in fees 
paid to the Department, nor in a decrease in fees paid to the 
Department. 
5. The amended sections will not create a new regulation. 
6. The amended sections will not expand, limit, or repeal an 
existing regulation. 
7. The amended sections will not increase or decrease the num-
ber of individuals subject to the rule's applicability. 
8. The amended sections will not negatively or positively affect 
the state's economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. The Department has evaluated the proposed 
amended sections and determined that the proposed action will 
not create an economic effect on small or micro-businesses or 
rural communities. 
The Department has evaluated the rules and determined that 
none of the adverse effect strategies outlined in Tex. Gov't Code 
§2006.002(b) are applicable. 
2. The Department has determined that because the rules apply 
only to existing Subrecipients, there will be no economic effect 
on small or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The proposed amended sections 
do not contemplate or authorize a taking by the Department; 
therefore, no Takings Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the amended sections as to their 
possible effects on local economies and has determined that for 
the first five years the proposed amended sections will be in ef-
fect there would be no economic effect on local employment be-
cause the rules relate only to regulations which have already 
been in effect for existing Subrecipients; therefore, no local em-
ployment impact statement is required to be prepared for the 
rules. 
Tex. Gov't Code §2001.022(a) states that this "impact statement 
must describe in detail the probable effect of the rule on employ-
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ment in each geographic region affected by this rule" Consid-
ering that the rules pertain to all Subrecipients throughout the 
state, regardless of location, there are no "probable" effects of 
the amended rules on particular geographic regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has also determined that, 
for each year of the first five years the proposed amended sec-
tions are in effect, the public benefit anticipated as a result of the 
amended sections would be an updated, more streamlined, and 
clearer version of the rules governing Community Affairs pro-
grams. There will not be economic costs to individuals required 
to comply with the amended sections. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the amended sections are in 
effect, enforcing or administering the amendments do not have 
any foreseeable implications related to costs or revenues of the 
state or local governments. 
g. REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held October 28, 2022, to November 18, 2022, to 
receive input on the proposed amended sections. Written com-
ments may be mailed to the Texas Department of Housing and 
Community Affairs, Gavin Reid, P.O. Box 13941, Austin, Texas 
78711-3941, or by email to gavin.reid@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local 
time, November 18, 2022. 
SUBCHAPTER B. COMMUNITY SERVICES 
BLOCK GRANT 
10 TAC §§6.201, 6.206, 6.207 

STATUTORY AUTHORITY. The proposed amended sections 
are made pursuant to Tex. Gov't Code, §2306.053, which 
authorizes the Department to adopt rules. 
Except as described herein the proposed amended sections af-
fect no other code, article, or statute. 
§6.201. Background and Definitions. 

(a) In addition to this subchapter, except where noted, the rules 
established in Subchapter A of this chapter (relating to General Provi-
sions) and Chapters 1 and 2 (relating to Administration and Enforce-
ment, respectively) of this title apply to the CSBG Program. The CSBG 
Act was amended by the "Community Services Block Grant Amend-
ments of 1994" and the Coats Human Services Reauthorization Act of 
1998. The Secretary is authorized to establish a community services 
block grant program and make grants available through the program 
to states to ameliorate the causes of poverty in communities within 
the states. Although Eligible Entities receive an allocation of CSBG 
funds, the CSBG program is not an entitlement program for eligible 
customers. 

(b) The Texas Legislature designates the Department as the 
lead agency for the administration of the CSBG program pursuant to 
Tex. Gov't Code, §2306.092. CSBG funds are made available to Eli-
gible Entities to carry out the purposes of the CSBG program. 

(c) Except as otherwise noted herein all references in this sub-
chapter to an Eligible Entity's board means both the governing board of 
the Private Nonprofit or the advisory board of the Public Organization. 

(d) Definitions. 

(1) Community Action Plan (CAP)--A plan required by the 
CSBG Act which describes the local Eligible Entity service delivery 
system, how coordination will be developed to fill identified gaps in 

services, how funds will be coordinated with other public and private 
resources, and how the local entity will use the funds to support in-
novative community and neighborhood based initiatives related to the 
grant. 

(2) Community Assessment--An assessment of commu-
nity needs performed by the Eligible Entity for the areas to be served 
with CSBG funds. 

(3) [(2)] CSBG Act--The CSBG Act is a law passed by 
Congress authorizing the Community Services Block Grant. The 
CSBG Act was amended by the Community Services Block Grant 
Amendments of 1994 and the Coats Human Services Reauthorization 
Act of 1998 under 42 U.S.C. §§9901, et seq. The CSBG Act autho-
rized establishing a community services block grant program to make 
grants available through the program to states to ameliorate the causes 
of poverty in communities within the states. 

(4) [(3)] Direct Customer Support--includes salaries and 
fringe benefits of case management staff as well as direct benefits pro-
vided to customers. 

(5) [(4)] National Performance Indicator (NPI)--A feder-
ally defined measure of performance within the Department's Con-
tract System for measuring performance and results of Subrecipients 
of funds and Eligible Entities. 

[(5) Needs Assessment--An assessment of community 
needs in the areas to be served with CSBG funds.] 

(6) Quality Improvement Plan (QIP)--A plan developed by 
a CSBG Eligible Entity to correct Deficiencies identified by the Depart-
ment as further described in §2.203 and §2.204 of this title (Termination 
and Reduction of Funding for CSBG Eligible Entities and Contents of 
a Quality Improvement Plan, respectively). 

(7) Results Oriented Management and Accountability 
(ROMA)--ROMA provides a framework for continuous growth and 
improvement among Eligible Entities. ROMA implementation is a 
federal requirement for receiving federal CSBG funds, outlined in 
HHS IM 152. 

(8) Strategic Plan--A planning document which takes into 
consideration the needs of the targeted community and identifies an 
organization's vision and mission; its strengths, weaknesses, opportu-
nities, and threats; external and internal factors impacting the organi-
zation; and utilizes this information to set goals, objectives, strategies, 
and measure to meet over an identified period of time. 

(9) Transitioned Out of Poverty (TOP)--A Household who 
was CSBG eligible and as a result of the delivery of CSBG-supported 
case management services attains an annual income in excess of 125% 
of the poverty guidelines for 90 calendar days. 

(e) Use of certain terminology. In these rules and in the De-
partment's administration of its programs, including the CSBG pro-
gram, certain terminology is used that may not always align completely 
with the terminology employed in the CSBG Act. The term "monitor-
ing" is used interchangeably with the CSBG Act term "review" as used 
in 42 U.S.C. §9915 of the CSBG Act. Similarly, the terms "findings," 
"concerns," and "violations" are used interchangeably with the term 
"deficiencies as used in 42 U.S.C. §9915 of the CSBG Act although, in 
a given context, they may be assigned more specific, different, or more 
nuanced meanings, as appropriate. 

§6.206. Strategic Plan, Community Assessment, and Community Ac-
tion Plan. 

(a) In accordance with CSBG Organizational Standards, ev-
ery five years each Eligible Entity shall complete a Strategic Plan us-
ing the full Results Oriented Management and Accountability (ROMA) 
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cycle or a comparable system. The Strategic Plan shall, at a minimum, 
meet the requirements of CSBG Organizational Standards (specifically 
Organizational [Organization] Standards 4.3, 6.1 - 6.5, and 9.3) and any 
other requirements established by the Department as a result of federal 
law, regulation or guidance, or state law. The Strategic Plan must com-
ply with Department requirements and be submitted on or before a date 
specified by the Department. 

(b) In accordance with CSBG Organizational Standards, every 
three years each Eligible Entity shall complete a Community Assess-
ment (may also be called "Community Needs Assessment" or CNA), 
using the full ROMA cycle or a comparable system. The [upon which 
the] annual Community Action Plan (CAP) will be based on the most 
recent approved Community Assessment. The Community Assess-
ment shall, at minimum, meet the requirements of CSBG Organiza-
tional Standards (specifically Organizational Standards 1.2, 2.2, 3.1 
- 3.5, and 4.3). The Community Assessment must comply with De-
partment requirements and be submitted on or before a date speci-
fied by the Department. The Community Assessment will require, 
among other items specified in the Department's Community Assess-
ment Guide [things], that the top five needs of the Service Area that 
can be addressed, are identified. 

(c) In accordance with CSBG Organizational Standards, each 
Eligible Entity must submit a CAP on an annual basis using the full 
ROMA cycle or a comparable system. The CAP shall, at minimum, 
meet the requirements of CSBG Organizational Standards (specifically 
Organizational Standards 4.2, 4.3, 4.4, and 9.3). The CAP must com-
ply with Department requirements and be submitted on or before a date 
specified by the Department, for approval prior to execution of a Con-
tract. 

(d) If circumstances warrant amendments to the Community 
Assessment or the CAP, each Eligible Entity [a Subrecipient] must pro-
vide a written request to the Department identifying the specific re-
quested change(s) to the document with a justification for each change. 
The Department will approve or deny amendment requests in writing. 

(e) Hearing. In conjunction with the submission of the CAP, 
the Eligible Entity must annually submit to the Department a certifica-
tion from its board that a public hearing was posted, and conducted on 
the proposed needs or uses of block grant funds for the upcoming [use 
of that] year's funds. 

(f) The Strategic Plan [,] and Community Assessment require 
Department review for whether Organizational Standards are met and 
whether the Eligible Entity provided a notification of acceptance. [, 
and] The CAP and annual Budget require Department approval; those 
that do not meet the Department's requirements as articulated in these 
rules, in federal guidance, in each Eligible Entity's [Subrecipient's] 
Contract, and in Department guidance will be required to be revised 
until they meet the Department's satisfaction. 

(g) Consistent with CSBG Organizational Standards relating 
to Data Analysis and Performance, the Eligible Entity must present to 
its governing board for review or action, at least every 12 months, an 
analysis of the agency's outcomes and any operational or strategic pro-
gram adjustments and improvements identified as necessary; and the 
organization must submit its annual CSBG Information Survey data re-
port which reflects customer demographics and organization-wide out-
comes. 

(h) Services to Poverty Population. An Eligible Entity admin-
istering services to customers in one or more counties in its CSBG Ser-
vice Area shall ensure that such services are rendered reasonably and in 
an equitable manner to ensure fairness among all potential applicants 
eligible for services. Services rendered, either directly or through part-
nerships, must reflect the poverty population ratios in the Service Area 

and services should be distributed based on the proportionate represen-
tation of the poverty population within a county. A variance of greater 
than plus or minus 20% may constitute a Deficiency. An Eligible En-
tity administering services to customers in one or more counties shall 
demonstrate marketing and outreach efforts to make available direct 
services to a reasonable percentage of the county's eligible population 
based on the most recent census or American Community Survey data, 
as directed by the Department. Services should also be distributed 
based on the proportionate representation of the poverty population 
within a county. Other CSBG-funded organizations shall ensure that 
services are rendered in accordance with requirements of the CSBG 
Contract. 

[(i) Each CSBG Subrecipient must develop a Performance 
Statement which identifies the services, programs, and activities to be 
administered by that organization.] 

§6.207. Eligible Entity [Subrecipient] Requirements. 

(a) An Eligible Entity shall submit information regarding the 
planned use of funds as part of the CAP as described in §6.206 of this 
subchapter (relating to Strategic Plan, Community Assessment, and 
Community Action Plan). 

(b) HHS issues terms and conditions for receipt of funds under 
the CSBG. Eligible Entities must [Subrecipient will] comply with the 
requirements of the terms and conditions of the CSBG award. 

(c) CSBG Eligible Entities, and other CSBG organizations 
where applicable, are required to coordinate CSBG funds and form 
partnerships and other linkages with other public and private resources 
and coordinate and establish linkages between governmental and other 
social service programs to assure the effective delivery of services and 
avoid duplication of services. 

(d) CSBG Eligible Entities will provide, on an emergency ba-
sis, the provision of supplies and services, nutritious foods, and related 
services as may be necessary to counteract the conditions of starvation 
and malnutrition among low-income individuals. The nutritional needs 
may be met through a referral source that has immediate resources 
available to meet the [immediate] needs. 

(e) CSBG Eligible Entities and other CSBG organizations are 
required to coordinate for the provision of employment and training 
activities through local workforce investment systems under the Work-
force Innovation and Opportunity Act, as applicable. 

(f) CSBG Eligible Entities are required to inform custodial 
parents in single-parent families that participate in programs, activi-
ties, or services about the resources available through the Texas At-
torney General's Office with respect to the collection of child support 
payments and refer eligible parents to the Texas Attorney General's Of-
fice of Child Support Services Division. 

(g) Documentation of Services. Eligible Entities 
[Subrecipient] must maintain a record of referrals and services 
provided. 

(h) Intake Form. To fulfill the requirements of 42 U.S.C. 
§9917, Eligible Entities [CSBG Subrecipient] must complete and 
maintain an intake form that screens for income, assesses customer 
needs, and captures the demographic and household characteristic 
data required for the Monthly Performance and Expenditure Report, 
referenced in Subchapter A of this chapter (relating to General Pro-
visions), for all Households receiving a community action service. 
Eligible Entities [CSBG Subrecipients] must complete and maintain 
a manual or electronic intake form for all customers at least every 
twelve months. 

(i) Case Management. 

PROPOSED RULES October 28, 2022 47 TexReg 7153 



(1) An Eligible Entity is required to provide integrated case 
management services. Eligible Entities are [Subrecipient is] required 
to identify and set goals for Households they serve through the case 
management process. Eligible Entities are [Subrecipient is] required to 
evaluate and assess the effect its case management system has on the 
short-term (less than three months) and long-term (greater than three 
months) impact on customers, such as enabling the customer to move 
from poverty to self-sufficiency, to maintain stability. CSBG funds may 
be used for short term case management to meet immediate needs. In 
addition, CSBG funds may be used to provide long-term case man-
agement to persons working to transition out of poverty and achieve 
self-sufficiency. 

(2) An Eligible Entity must have and maintain documenta-
tion of case management services provided. 

(3) An Eligible Entity is assigned a minimum TOP goal by 
the Department. Eligible Entities must provide ongoing case manage-
ment services for these TOP Households. The case management ser-
vices must include the components described in subparagraphs (A) -
(L) of this paragraph. Eligible Entities [Subrecipients] must also pro-
vide case management clients with a Customer Satisfaction Survey, de-
scribed in subparagraph (M) of this paragraph, for the client to com-
plete anonymously. At least annually, Eligible Entities [Subrecipients] 
must evaluate the effectiveness of their case management services, as 
described in subparagraph (N) of this paragraph. The forms or systems 
utilized for each component may be manual or electronic forms pro-
vided by the Department or manual or electronic forms created by the 
Eligible Entity that at minimum contain the same information as the 
Department-issued form: 

(A) Self-Sufficiency Customer Questionnaire to assess 
a customer's status in the areas of employment, job skills, education, 
income, housing, food, utilities, Child care, Child and family develop-
ment, transportation, healthcare, and health insurance; 

(B) Self-Sufficiency Outcomes Matrix to assess the 
customer's status in the self-sufficiency domains [noted in subpara-
graph (A) of this paragraph]; 

(C) Case Management Screening Questions to assess 
the customer's willingness to participate in case management services 
on an ongoing basis; 

(D) For customers who are willing to engage in long 
term case management services, a Case Management Agreement be-
tween the Eligible Entity [Subrecipient] and customer; 

(E) Release of Information Form; 

(F) Case Management Service Plan to document 
planned goals agreed upon by the case manager and customer along 
with steps and timeline to achieve goals; 

(G) Case management follow-up, which provides a sys-
tem to document customer progress at completing steps and achieving 
goals. Case management follow-up should occur, at a minimum, ev-
ery 30 days, either through a meeting, phone call or email. In person 
meetings should occur, at a minimum, once a quarter; 

(H) A record of referral resources and documentation 
of the results; 

(I) A system to document services received and to col-
lect and report NPI data; 

(J) Case Management Closure form to document [A 
system to document case closure for] persons that have exited case 
management; 

(K) TOP Income Tracker form [A system] to document 
income for persons that have maintained an income level above 125% 
of the Federal Poverty Income Guidelines for 90 days; 

(L) A system to document and notify customers of ter-
mination of case management services; 

(M) Customer Satisfaction Survey; and 

(N) On an annual basis, an Eligible Entity should de-
termine the effectiveness of its case management services and identify 
strategies for improvement, including identification of reasons for cus-
tomer terminations and strategies to limit their occurrence. 

(j) Effective January 1, 2016, Eligible Entities shall meet the 
CSBG Organizational Standards as issued by HHS IM 138 (as revised), 
except that where the word bylaws is used the Department has modi-
fied the standards to read Certificate of Formation/Articles of Incorpo-
ration and bylaws; also, Eligible Entities must follow the requirements 
in [UGMS or] TxGMS (as applicable) including the State of Texas Sin-
gle Audit Circular. Failure to meet the CSBG Organizational Standards 
as described in this subsection may result in HHS IM 116 proceedings 
as described in Chapter 2 of this title (relating to Enforcement). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 
2022. 
TRD-202204106 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

SUBCHAPTER C. COMPREHENSIVE 
ENERGY ASSISTANCE PROGRAM 
10 TAC §§6.304, 6.307 - 6.312 

STATUTORY AUTHORITY. The proposed amended sections 
are made pursuant to Tex. Gov't Code, §2306.053, which 
authorizes the Department to adopt rules. 
Except as described herein the proposed amended sections af-
fect no other code, article, or statute. 
§6.304. Deobligation and Reobligation of CEAP Funds. 

(a) A written "Notification of Possible Deobligation" will be 
sent to the Executive Director and the Board of Directors or other gov-
erning body of the Subrecipient by the Department in a timely manner 
when the Department identifies that a criterion listed in subsection (b) 
or (c) of this section is at risk of not being met. 

(b) The Department may Deobligate funds from all budget cat-
egories from Subrecipients whose combined Direct Services Expen-
ditures and Customer Obligations are less than 30% as of the April 
15 Monthly Performance and Expenditure Report. Subrecipient may 
avoid Deobligation at this point if one of the following has occurred: 

(1) On or before the first business day in April, the Subre-
cipient has submitted a written request for an exception due to extenuat-
ing circumstances with a plan to improve Direct Services Expenditures 
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and Customer Obligations. The request and plan must be approved by 
the Department in writing; or 

(2) On or before the first business day in April, the Sub-
recipient has submitted a written request for training and/or technical 
assistance. Once such assistance has been delivered, as determined by 
the Department, the Subrecipient must submit a clear specific plan, as 
outlined by the Department, for improving Direct Services Expendi-
tures and Customer Obligations, and that plan must be approved by the 
Department in writing. 

(c) The Department may Deobligate funds from all budget cat-
egories from Subrecipients whose combined Direct Services Expendi-
tures and Customer Obligations are less than 50% as of the May [June 
15] Monthly Performance and Expenditure Report, unless on or before 
the first business day in June the Subrecipient submits a written request 
for an exception due to extenuating circumstances with a plan to im-
prove Direct Services Expenditures and Customer Obligations. The 
request and plan must be approved by the Department in writing. 

(d) Funds Deobligated under this section, or additional funds 
should they become available, will be Reobligated proportionally by 
the formula described in §6.303 of this subchapter (relating to Distri-
bution of CEAP Funds), or if six months or less remain for the Depart-
ment to expend the funds another method approved by the Department's 
Board amongst all Subrecipients that did not have any funds Deobli-
gated to ensure full utilization of funds. 

(e) A Subrecipient which has had funds Deobligated under 
subsection (b) or (c) of this section that fully Expends the reduced 
amount of its Contract by January 31 of the following year as reported 
in the Monthly Performance and Expenditure Report due February 15, 
will have access to the full amount of the following Program Year 
CEAP allocation. A Subrecipient which has had funds Deobligated 
under subsection (b) or (c) of this section that fails to fully expend the 
reduced amount of its Contract will automatically have the following 
Program Year CEAP allocation Deobligated by the lesser of 24.99%, 
or the proportional amount that had been Deobligated from the prior 
year Contract. 

(f) The cumulative balance of the funds made available 
through subsection (e) of this section will be allocated proportionally 
by the formula described in §6.303 of this subchapter to the Subrecip-
ients not having funds reduced under that subsection. 

(g) In no event will involuntary Deobligations that occur 
through subsection (b) or (c) of this section exceed 24.99% of the 
Subrecipient's Program Year CEAP Contracted Funds, without an 
opportunity for a hearing as required by Tex. Gov't Code, Chapter 
2105. 

(h) Failure by the Subrecipient to Expend 98% of a prior year 
Contract by the Monthly Performance and Expenditure Report due 
April 15th of the subsequent year for two consecutive original Con-
tract Terms is good cause for nonrenewal of a Contract. 

§6.307. Subrecipient Requirements for Customer Eligibility Criteria, 
Provision of Services, and Establishing Priority for Eligible House-
holds. 

(a) The customer income eligibility level is at or below 150% 
of the federal poverty level in effect at the time the customer makes an 
application for services. 

(b) Categorical Eligibility for CEAP benefits exists when at 
least one person in the Household receives assistance from: 

(1) SSI payments from the Social Security Administration; 
[or] 

(2) Means Tested Veterans Program payments. See para-
graph (38) of §6.2 of this chapter (relating to Definitions);[.] 

(3) Supplemental Nutrition Assistance Program (SNAP); 
or 

(4) Temporary Assistance for Needy Families (TANF). 

(c) A complete application is required for all Households. 
Subrecipient shall determine customer income using the definition 
of income and process described in §6.4 of this chapter (relating to 
Income Determination). Household income documentation must be 
collected by the Subrecipient for the purposes of determining the 
Household's benefit level. 

(d) Social security numbers are not required for applicants. 

(e) Subrecipient must establish a written procedure to serve 
Households that have a Vulnerable Population Household member, 
Households with High Energy Burden, and Households with High 
Energy Consumption. High Energy Burden shall be the highest rated 
item in sliding scale priority determinations. The Subrecipient must 
maintain documentation of the use of the criteria. 

(f) A Dwelling Unit cannot be served if the meter is utilized by 
another Household that is not a part of the application for assistance. 
In instances where separate structures share a meter and the applicant 
is otherwise eligible for assistance, Subrecipient must provide services 
if: 

(1) The members of the separate structures that share a me-
ter meet the definition of a Household per §6.2 of this chapter; 

(2) The members of the separate structures that share a me-
ter submit one application as one Household; and 

(3) All persons and applicable income from each structure 
are counted when determining eligibility. 

(g) United States Citizen, United States National, or Quali-
fied Alien. Except for items described in 10 TAC §6.310(c)(4) and 
§6.310(d) (relating to Crisis Assistance Component), Unqualified 
Aliens are not eligible to receive CEAP benefits. Mixed Status 
Households shall not be denied CEAP assistance based solely on the 
presence of a non-qualified member, except if the member is the sole 
member of the Household. In accordance with §1.410(f) of this Title, 
relating to Exemptions under PRWORA, Subrecipients [A Public 
Organization] must document [verify] U.S. Citizen, U.S. National, 
and [or] Qualified Alien status using the Department approved form. 
Qualified Alien status must also be verified and documented [of all 
household members] using SAVE. 

(h) Subrecipient must begin providing utility assistance ser-
vices to customers upon receipt of Contract and throughout the Con-
tract Term unless Subrecipient has expended its entire Contract. 

(i) Subrecipient must develop and publicly display a written 
procedure addressing the timeframe within which applications are de-
termined to be eligible or ineligible once the application is complete, 
processing of the application and assistance delivery, and notification 
to the applicant. 

§6.308. Allowable Subrecipient Administrative and Program Ser-
vices Costs. 

(a) Funds available for Subrecipient administrative activities 
will be calculated by the Department as a percentage of direct services 
Expenditures. Administrative costs shall not exceed the maximum per-
centage of total direct services Expenditures, as indicated in the Con-
tract. All other administrative costs, exclusive of administrative costs 
for program services, must be paid with nonfederal funds. Allowable 
administrative costs for administrative activities includes costs for gen-
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eral administration and coordination of CEAP, and all indirect (or over-
head) costs, and activities as described in paragraphs (1) - (7) of this 
subsection: 

(1) Salaries; 

(2) Fringe benefits; 

(3) Non-training travel; 

(4) Equipment; 

(5) Supplies; 

(6) Audit (limited to percentage of the contract expendi-
tures, excluding training/travel costs as indicated in the Contract); and 

(7) Office space (limited to percentage of the contract ex-
penditures, excluding training/travel costs as indicated in the Contract). 

(b) Program Services costs shall not exceed the maximum per-
centage of total direct services Expenditures, as indicated in the Con-
tract. Program Services costs are allowable when associated with pro-
viding customer direct services. Program services costs may include 
outreach activities and expenditures on the information technology and 
computerization needed for tracking or monitoring required by CEAP, 
and activities as described in paragraphs (1) - (9) of this subsection: 

(1) Direct administrative cost associated with providing the 
customer direct service; 

(2) Salaries and fringe benefits cost for staff providing pro-
gram services; 

(3) Supplies; 

(4) Equipment; 

(5) Travel; 

(6) Postage; 

(7) Utilities; 

(8) Rental of office space; and 

(9) Staff time to provide energy conservation education, 
needs assessments, and referrals. 

§6.309. Types of Assistance and Benefit Levels. 
(a) Allowable CEAP Expenditures include customer educa-

tion, utility payment assistance, repair of existing heating and cooling 
units, purchase of heating and cooling units when none exist, and cri-
sis-related purchase of portable heating and cooling units. 

(b) Total maximum possible annual Household benefit (all al-
lowable benefits combined) shall not exceed $12,300 during a Program 
Year, not including arrears. 

(c) Benefit determinations are based on the Household's in-
come (even if the Household is Categorically Eligible), the Household 
size, Vulnerable Populations in the Household, plus other priority sta-
tus, whether a Household has one or more Unqualified Aliens for which 
calculation adjustments must be made as described in paragraphs (1) 
and (2) of this subsection, and the availability of funds. 

(1) Count income for all Household members 18 years of 
age and older, including Unqualified Aliens; and 

(2) Adjust the Household size for determining eligibility 
and benefit assistance level to exclude all Unqualified Aliens. 

(d) For purposes of determining Categorical Eligibility or Vul-
nerable Populations (i.e. priority status), the Household is not consid-
ered to satisfy the definition of having Categorical Eligibility or Vul-
nerable Population if the only individual(s) in the Household with that 

Categorical Eligibility or Vulnerable Population status are Unqualified 
Aliens. For purposes of reporting, all individuals in the Households 
should be reported. 

(e) Benefit determinations for the Utility Payment Assistance 
Component and the Crisis Assistance Component cannot exceed the 
sliding scale described in paragraphs (1) - (3) of this subsection: 

(1) Households with Incomes of 0 to 50% of Federal 
Poverty Guidelines may receive an amount not to exceed $2,400 per 
Component; 

(2) Households with Incomes more than 50% but at or be-
low 75% of Federal Poverty Guidelines may receive an amount not to 
exceed $2,300 per Component; and 

(3) Households with Incomes more than 75% but at or be-
low 150% of Federal Poverty Guidelines may receive an amount not 
to exceed $2,200 per Component. 

(f) Service and Repair of existing heating and cooling units. 
Households may receive up to $7,500 for service and repair of exist-
ing heating and cooling units when the Household has an inoperable 
heating or cooling system based on requirements in §6.310 of this sub-
chapter (relating to Crisis Assistance Component) for Non-Vulnerable 
Population Households and §6.311 of this subchapter (relating to Util-
ity Assistance Component) for Vulnerable Population Households. 

(g) Purchase of heating and cooling units. Households may 
receive up to $7,500 for the purchase of a heating and cooling unit when 
a heating or cooling system is nonexistent based on requirements in 
§6.310 of this subchapter (relating to Crisis Assistance Component) for 
Non-Vulnerable Population Households and §6.311 of this subchapter 
(relating to Utility Assistance Component) for Vulnerable Population 
Households. 

(h) [(g)] Assistance with [service and repair or] purchase of 
portable cooling and/or heating units, window units, [air conditioning/] 
evaporative coolers, and mini splits [and heating units] cannot exceed 
$7,500. Refer to §6.310(c)(6)[(9)] of this subchapter for requirements 
relating to [service and repair or] purchase of these types of [portable 
air conditioning/evaporative coolers and heating] units. 

(i) [(h)]Energy bills already paid may not be reimbursed by the 
program. Funds from CEAP shall not be used to weatherize dwelling 
units, for medicine, food, transportation assistance (e.g., vehicle fuel) 
except as noted in §6.310(d) of this subchapter, income assistance, or 
to pay for penalties or fines assessed to customers except in the case of 
arrearage payments as noted in §6.309(i)(9) of this subchapter. Sub-
recipient shall provide only the types of assistance described in this 
subsection with funds from CEAP: 

(1) Payment to vendors and suppliers of fuel/utilities, 
goods, and other services, such as past due or current bills related 
to the procurement of energy for heating and cooling needs of the 
residence, not to include security lights and other items unrelated to 
energy assistance as follows: 

(A) Subrecipient may make utility payments on be-
half of Households based on the previous 12 month's home energy 
consumption history, including allowances for cost inflation. If a 12 
month's home energy consumption history is unavailable, Subrecip-
ient may base payments on current Program Year's bill or utilize a 
Department-approved alternative method. Subrecipient will note such 
exceptions in customer files. Benefit amounts exceeding the actual bill 
shall be treated as a credit for the customer with the utility company; 

(B) Vulnerable Population Households can receive ben-
efits to cover the remaining bills within the Program Year as long as the 
cost does not exceed the maximum annual benefit for the Utility Assis-
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tance Component. Bill payment may cover two separate fuel sources; 
and 

(C) Non-Vulnerable Population Households can re-
ceive benefits to cover up to six remaining bills within the Program 
Year as long as the cost does not exceed the maximum annual benefit 
for the Utility Assistance Component. Bill payment may cover two 
separate fuel sources; 

(2) Needs assessment and energy conservation tips, coor-
dination of resources, and referrals to other programs; 

(3) Payment of water, wastewater and solid waste charges 
are not an allowable LIHEAP expense even in cases where those 
charges are an inseparable part of a utility bill. Whenever possible, 
Subrecipient shall negotiate with the utility providers to pay only the 
"home energy" (heating and cooling) portion of the bill or utilize other 
funds to pay for the water related charges; 

(4) Payment of reconnection fees in line with the registered 
tariff filed with the Public Utility Commission and/or Texas Railroad 
Commission. Payment cannot exceed that stated tariff cost. Subre-
cipient shall negotiate to reduce the costs to cover the actual labor and 
material and to ensure that the utility does not assess a penalty for delin-
quency in payments; 

(5) Payment of security deposits only when state law re-
quires such a payment, or if the Public Utility Commission or Texas 
Railroad Commission has listed such a payment as an approved cost, 
and where required by law, tariff, regulation, or a deferred payment 
agreement includes such a payment. Subrecipient shall not pay such 
security deposits that the energy provider will eventually return to the 
customer; 

(6) While rates and repair charges may vary from vendor to 
vendor, Subrecipient shall negotiate for the lowest possible payment. 
Prior to making any payments to an energy vendor a Subrecipient shall 
have a signed vendor agreement on file from the energy vendor receiv-
ing direct CEAP payments from the Subrecipient; 

(7) Subrecipient may make payments to landlords on be-
half of eligible renters who pay their utility and/or fuel bills indirectly. 
Subrecipient shall notify each participating Household of the amount 
of assistance paid on its behalf. Subrecipient shall document this notifi-
cation. Subrecipient shall maintain proof of utility or fuel bill payment. 
Subrecipient shall ensure that amount of assistance paid on behalf of 
customer is deducted from customer's rent; and 

(8) In lieu of deposit required by an energy vendor, Subre-
cipient may make advance payments. The Department does not allow 
CEAP Expenditures to pay deposits, except as noted in paragraph (5) 
of this subsection. Advance payments may not exceed an estimated 
two months' billings. 

(9) Payment of existing arrearages related to home energy 
costs. Such payments have no maximum cost limit and do not count to-
wards the total maximum possible annual Household benefit. Payment 
of arrearages may include the payment of penalties and fines related to 
home energy. 

§6.310. Crisis Assistance Component. 
(a) Crisis Assistance can be provided to persons who have al-

ready lost service or are in immediate danger of losing service only un-
der one of the conditions listed in paragraphs (1) - (3) of this subsection, 
and shall not exceed the caps as defined in §6.309 of this subchapter 
(relating to Types of Assistance and Benefit Levels): 

(1) Extreme Weather Conditions, as defined in §6.301 of 
this subchapter (relating to Background and Definitions), with assis-
tance provided within 48 hours; 

(2) Disaster, as defined in §6.301 of this subchapter, with 
assistance provided within 48 hours; or 

(3) Life Threatening Crisis, as defined in §6.301 of this 
subchapter, with assistance provided within 18 hours. 

(b) In order to resolve the crisis, Subrecipient shall ensure that 
for customers assisted through Crisis Assistance services are provided 
within the timeframes as described in subsection (a) of this section. The 
time limit commences upon completion of the application process. The 
application process is considered complete when an agency representa-
tive accepts an application and completes the eligibility process. Sub-
recipient must maintain written documentation in customer files show-
ing crises resolved within the appropriate timeframe. The Department 
may disallow improperly documented Expenditures. 

(c) Low Income Households as defined in §6.2 of this chapter 
(relating to Definitions) may be eligible for any one or more of the types 
of assistance listed in paragraphs (1) - (8) of this subsection: 

(1) Payment of utilities or fuel bills and utility bill deposits 
necessary to retain heating or cooling. 

(2) Emergency deliveries of fuel up to 250 gallons per cri-
sis per Household, at the prevailing price. This benefit may include 
coverage for tank pressure testing. 

(3) Utility reconnection costs. 

(4) Blankets, as tangible benefits to keep individuals warm. 

(5) For Non-Vulnerable Populations meeting the condi-
tions described in subsection (a) of this section, service and repair of 
existing heating and cooling units is allowed when the Household has 
an inoperable heating or cooling system or the system is not function-
ing according to its intended purpose. If a component(s) of the heating 
or cooling system cannot be repaired using parts, the Subrecipient 
can replace the component(s) in order to repair the heating or cooling 
system. When a heating or cooling system is nonexistent, purchase 
of heating or cooling, or heating and cooling units for up to $7,500 
is allowed. The cost shall not exceed $7,500 and will not be counted 
towards the total maximum benefit level per Household under the 
Crisis Assistance Component. 

(6) When a Household meets the definition of Life Threat-
ening Crisis, purchase of portable cooling and/or heating [and/or cool-
ing] units, window units, evaporative coolers, and mini splits is allow-
able. Units must be Energy Star®. In cases where the type of unit is 
not Energy Star®, or if Energy Star®units are not available due to sup-
ply shortages, Subrecipient may purchase the highest rated unit avail-
able. Purchase of more than two of these types of units for a Household 
[portable heating and/or cooling units] requires prior written approval 
from the Department. 

(7) Purchase of fans. The number, type, size and cost of 
these items may not exceed the minimum needed to resolve the crisis. 

(8) If necessary, the purchase of a generator is allowable 
when a Household meets the definition of Life Threatening Crisis. 

(d) When Disasters result in energy supply shortages or other 
energy-related emergencies, CEAP will allow home energy related ex-
penditures for: 

(1) Temporary Shelter in the limited instances that supply 
of power to the Dwelling Unit is disrupted causing a temporary evac-
uation. 

(2) Cost to temporary Shelter or house individuals in ho-
tel, apartments or other living situations in which homes have been 
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destroyed or damaged when health and safety is endangered by loss of 
access to heating and cooling. 

(3) Costs for transportation (e.g., cars, shuttles, buses) to 
move the individuals away from the crisis area to Shelters when health 
and safety is endangered by loss of access to heating and cooling. 

(e) Subrecipient may request a waiver from the Executive Di-
rector or designee for the 18 and 48 hour timeframes in the case of 
a Natural Disaster. The Executive Director or designee may grant a 
waiver if good cause is found. 

(f) Benefit Level for Crisis Assistance: 

(1) Crisis Assistance for one Household cannot exceed the 
maximum allowable benefit level in one Program Year as defined in 
§6.309 of this subchapter. If a Household's Crisis Assistance needs ex-
ceed that maximum allowable benefit, Subrecipient may pay up to the 
Crisis Assistance limit only if the remaining amount of Household need 
can be paid from other funds to resolve the crisis. If the Household's 
crisis requires more than the Household limit to resolve and no other 
funds are available, the crisis exceeds the scope of this Component 
[component]. 

(2) Payments may not exceed Household's actual utility 
bill. 

(3) Payments may not exceed the Maximum Household al-
lowable assistance benefit level. 

[(4) Service and repair or purchase of heating or cooling, or 
heating and cooling units for up to $7,500 will not be counted towards 
the total maximum Household allowable assistance under the utility 
assistance and crisis components.] 

(4) [(5)] Temporary Shelter not to exceed the annual 
Household benefit limit for the duration of the Contract Term. 

§6.311. Utility Assistance Component. 

(a) A Subrecipient may use home energy payments to assist 
Low Income Households to reduce their home energy costs. Subrecip-
ient shall combine home energy payments with energy conservation 
tips, participation by utilities, and coordination with other services in 
order to assist low income Households to reduce their home energy 
needs. 

(b) Subrecipient must make payments directly to vendors 
and/or landlords on behalf of eligible Households. 

(c) For Vulnerable Population Households, service and repair 
of existing heating and cooling units is allowed when the Household 
has an inoperable heating or cooling system or the system is not func-
tioning according to its intended purpose. If a component(s) of the 
heating or cooling system cannot be repaired using parts, the Subre-
cipient can replace the component(s) in order to repair the heating or 
cooling system. If a heating or cooling system is nonexistent, purchase 
of heating or cooling, or heating and cooling units for up to $7,500 
is allowed. The cost shall not exceed $7,500 and will not be counted 
towards the total maximum benefit level per Household [allowable] un-
der the Utility Assistance Component. Subrecipients may leverage this 
type of assistance with LIHEAP and/or DOE Weatherization. 

§6.312. Payments to Subcontractors and Vendors. 

(a) A bi-annual Vendor Agreement is required to be imple-
mented by the Subrecipient and shall contain assurances as to fair 
billing practices, delivery procedures, and pricing procedures for 
business transactions involving CEAP beneficiaries. The Subrecipient 
must use the Department's current Vendor Agreement template[, found 
on the CEAP Program Guidance page of the Department's website]. 

These agreements are subject to monitoring procedures performed by 
the Department staff. 

(b) Subrecipient shall maintain proof of payment to Subcon-
tractors and vendors as required by Chapter 1, Subchapter D of this 
title (relating to Uniform Guidance for Recipients of Federal and State 
Funds). 

(c) Subrecipient shall notify each participating Household of 
the amount of assistance to be paid on its behalf. Subrecipient shall 
document this notification. 

(d) Subrecipients shall use the Vendor Payment method for 
CEAP components. Subrecipient shall not make cash payments di-
rectly to eligible Household for any of the CEAP components. 

(e) Payments to vendors for which a valid Vendor Agreement 
is not in place may be subject to disallowed costs unless prior written 
approval is obtained from the Department. 

(f) A Vendor Refund is program income and must be reim-
bursed to the Subrecipient, and not the customer. When a Vendor Re-
fund is issued, Subrecipient shall determine which TDHCA Contract 
the payment(s) was charged to, the Household associated to the pay-
ment, and if the Contract remains open. 

(1) If the Contract remains open, Subrecipient must enter 
the amount into the Contract System in the appropriate budget line item 
into the adjustment column in the next monthly report, and make the 
appropriate note in the system. This will credit back the Vendor Refund 
for the Subrecipient to expend on eligible expenses. 

(2) If the Contract is closed, Subrecipient must return the 
Vendor Refund to the Department within ten calendar days of receipt. 
The payment must contain the Contract number and appropriate budget 
line item associated with the refund. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 
2022. 
TRD-202204107 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

SUBCHAPTER D. WEATHERIZATION 
ASSISTANCE PROGRAM 
10 TAC §§6.402, 6.403, 6.406 - 6.408, 6.414, 6.416, 6.417 

STATUTORY AUTHORITY. The proposed amended sections 
are made pursuant to Tex. Gov't Code, §2306.053, which 
authorizes the Department to adopt rules. 
Except as described herein the proposed amended sections af-
fect no other code, article, or statute. 
§6.402. Purpose and Goals. 

(a) DOE-WAP and LIHEAP-WAP offers awards to Private 
Nonprofit Organizations, and Public Organizations with targeted 
beneficiaries being Households with low incomes, with priority given 
to Vulnerable Populations, High Energy Burden, and Households with 
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High Energy Consumption. In addition to meeting the income-el-
igibility criteria, the weatherization measures to be installed must 
meet specific energy-savings goals. Neither of these programs are 
entitlement programs and there are not sufficient funds to serve all 
customers that may be eligible. 

(b) The programs fund the installation of weatherization ma-
terials and provide energy conservation education. The programs help 
control energy costs to ensure a healthy and safe living environment. 

(c) Organizations administering a Department-funded weath-
erization program must administer both the DOE-WAP and the LI-
HEAP-WAP. Organizations that have one Weatherization program re-
moved will have both program removed. If it is necessary to designate 
a new Subrecipient to administer WAP, the Department shall give spe-
cial consideration to Subrecipients receiving funds under LIHEAP or 
DOE WAP, in accordance with Assurance 6 of the Low Income Home 
Energy Assistance Act of 1981, as amended. 

(d) The Department shall administer and implement the DOE-
WAP program in accordance with DOE rules (10 CFR Part 440 and ac-
tive DOE WAP Program Notices/Memorandums and the current DOE 
State Plan)[, except that Categorical Eligibility will follow the eligi-
bility reflected in the LIHEAP plan]. The Department shall adminis-
ter and implement the LIHEAP-WAP program in accordance with a 
combination of LIHEAP statute (42 U.S.C. §§6861, et seq.) and DOE 
rules. LIHEAP Weatherization measures may be leveraged with DOE 
Weatherization measures in which case all DOE rules and requirements 
as described in this title and in the Contract will apply. 

§6.403. Definitions. 

(a) Department of Housing and Urban Development (HUD)--
Federal department that provides funding for certain housing and com-
munity development activities. 

(b) Electric Base-Load Measure (EBL)--Weatherization mea-
sures which address the energy efficiency and energy usage of lighting 
and appliances. 

(c) Energy Audit--The energy audit software and procedures 
used to determine the cost effectiveness of Weatherization measures to 
be installed in a Dwelling Unit. [The Energy Audit shall be used for 
any Dwelling Unit weatherized utilizing DOE funds.] 

(d) Energy Repairs--Weatherization-related repairs necessary 
to protect or complete regular Weatherization energy efficiency mea-
sures. 

(e) Multifamily Dwelling Unit--A structure containing more 
than one Dwelling Unit. 

(f) Priority List--For LIHEAP-WAP only, a list developed by 
the Department, as may be updated from time to time,[ included in 
the Contract, and] which provides the prescribed method to be used by 
Subrecipients when addressing weatherization measures. For DOE-
WAP only, a list currently approved by DOE, which provides the pre-
scribed method to be used by Subrecipients when addressing weather-
ization measures. 

(g) Rental Unit--A Dwelling Unit occupied by a person who 
pays rent for the use of the Dwelling Unit. 

(h) Renter--A person who pays rent for the use of the Dwelling 
Unit. 

(i) Reweatherization--If a Dwelling Unit has been damaged by 
fire, flood, or act of God and repair of the damage to Weatherization 
materials is not paid for by insurance; or if a Dwelling Unit was [has 
not been] partially weatherized in the previous 15 years, the Dwelling 

Unit may be reweatherized to receive further weatherization [financial] 
assistance [for Reweatherization]. 

(j) Shelter--A Dwelling Unit or Units whose principal purpose 
is to house on a temporary basis individuals who may or may not be 
related to one another and who are not living in nursing homes, prisons, 
or similar institutional care facilities. 

(k) Significant Energy Savings--A Savings to Investment Ra-
tio (SIR) of 1.0 or greater. 

(l) Single Family Dwelling Unit--A structure containing no 
more than one Dwelling Unit. 

(m) Weatherization Assistance Program Policy Advisory 
Council (WAP PAC)--The WAP PAC was established by the Depart-
ment in accordance with 10 CFR §440.17 to provide advisory services 
in regards to the DOE WAP program. 

(n) Weatherization Material--The material listed in Appendix 
A of 10 CFR Part 440. 

(o) Weatherization--A program conducted to reduce heating 
and cooling demand of Dwelling Units that are energy inefficient. 

§6.406. Subrecipient Requirements for Establishing Household Eli-
gibility and Priority Criteria. 

(a) The structure's design must allow for energy conservation 
retrofits and meet the definition of a Dwelling Unit per §6.2 of this 
chapter (relating to Definitions). 

(b) A Dwelling Unit cannot be served if a single meter is uti-
lized by another Dwelling Unit that is not a part of the application for 
assistance. In instances where separate structures share a meter and the 
applicant is otherwise eligible for assistance, Subrecipient must pro-
vide services if: 

(1) The members of the separate structures that share a me-
ter submit a separate Household application to include all persons and 
applicable income for each Dwelling Unit attached to the meter; and 

(2) All Household Dwelling Units served by the meter are 
determined eligible to receive weatherization benefits. 

(c) Subrecipient shall establish a written procedure to serve 
Households that have a Vulnerable Population Household member, 
Households with High Energy Burden, and Households with High 
Energy Consumption. High Energy Burden shall be the highest rated 
item in sliding scale priority determinations. The Subrecipient must 
maintain documentation of the use of the criteria. 

(d) Subrecipient shall determine applicant income eligibility 
in compliance with §6.4 of this chapter (relating to Income Determina-
tion). 

(e) Categorical Eligibility for DOE-WAP benefits exist when 
at least one person in the Household receives assistance payments un-
der Title IV or XVI of the Social Security Act at any time during the 
12-month period preceding the determination of eligibility or resides in 
a building that receives assistance under specific federal programs as 
identified in §6.414 of this chapter (relating to Eligibility for Multifam-
ily Dwelling Units and Shelters) or by Contract. Categorical Eligibility 
for LIHEAP-WAP benefits are the same as those specified for CEAP 
benefits described in §6.307(b) of this chapter (relating to Subrecipient 
Requirements for Customer Eligibility Criteria, Provision of Services, 
and Establishing Priority for Eligible Households). 

(f) Social Security numbers are not required for applicants. 

(g) U.S. Citizen, U.S. National or Qualified Alien. Unqual-
ified Aliens are not eligible to receive WAP benefits. Mixed Status 
Households shall not be denied WAP assistance based solely on the 
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presence of a non-qualified member, except if the member is the sole 
member of the Household. In accordance with §1.410(f) of this title 
(relating to Determination of Alien Status for Program Beneficiaries), 
relating to Exemptions under PRWORA, Subrecipient must document 
[verify] U.S. Citizen, U.S. National, and [or] Qualified Alien status 
using the Department approved form. Qualified Alien status must also 
be verified and documented [of all Household members] using SAVE. 
Assistance shall be determined as follows: 

(1) Count income for all Household members eighteen 
years of age and older, including Unqualified Aliens; and 

(2) Adjust the Household size for determining eligibility 
and benefit assistance level to exclude all Unqualified Aliens. 

(h) For purposes of determining Categorical Eligibility or Vul-
nerable Populations (e.g. priority status) the Household is not consid-
ered to satisfy the definition of having Categorical Eligibility or Vulner-
able Population if the only individual(s) in the Household with Categor-
ical Eligibility or Vulnerable Population status is an Unqualified Alien. 
For purposes of reporting, all individuals in the Household should be 
reported. 

§6.407. Program Requirements. 
(a) Each Dwelling Unit weatherized requires completion of a 

written whole house assessment. Subrecipient must perform the whole 
house assessment then let that assessment guide whether the Dwelling 
Unit is best served through DOE and/or LIHEAP-WAP funds utilizing 
[using] the Energy Audit or Priority List(s) as applicable [audit, 
through LIHEAP-WAP funds using the priority list, or a combination 
of DOE and LIHEAP funds]. 

(b) Any Dwelling Unit that is weatherized using DOE funds 
must either use the State of Texas approved Energy Audit or DOE ap-
proved Priority List as a guide for installed measures. A Subrecipi-
ent combining DOE funds with LIHEAP-WAP funds on an individual 
Dwelling Unit or building may [not mix the] use [of] the Energy Audit 
to justify all measures installed or utilize [and] the DOE and LIHEAP 
Priority Lists together to address all measures allowed [List]. 

(c) Any Dwelling Unit that is weatherized using LIHEAP only 
must be completed using the LIHEAP Priority List as a guide for in-
stalled measures. [Failure to complete a written whole house assess-
ment as indicated in §6.416 of this subchapter (relating to Whole House 
Assessment) prior to Weatherization may lead to unit failure during 
quality control inspection.] 

(d) If a Subrecipient's Weatherization work does not consis-
tently meet DOE Standard Work Specifications Weatherization stan-
dards, the Department may proceed with the removal of the programs 
from the Subrecipient. 

§6.408. Department of Energy Weatherization Requirements. 
(a) In addition to cost principles and administrative require-

ments listed in §1.402 in Chapter 1 of this title (relating to Cost Prin-
ciples and Administrative Requirements), Subrecipients administering 
DOE programs must also adhere to 10 CFR Part 440, 10 CFR Part 
600, active DOE WAP Program Notices/Memorandums, NREL Stan-
dard Work Specifications, and the applicable International Residential 
Code (IRC). 

(b) WAP Policy Advisory Council. In accordance with Tex. 
Gov't Code, §2110.005 and 10 CFR §440.17, the Department shall es-
tablish the Weatherization Assistance Program Policy Advisory Coun-
cil (WAP PAC), with which it will consult prior to the submission of 
the annual plan and award of funds to DOE. 

(c) Adjusted Average Expenditure Per Dwelling Unit. Expen-
ditures of financial assistance provided under DOE-WAP funding for 

the Weatherization services for labor, weatherization materials, and 
program support shall not exceed the DOE adjusted average expendi-
ture limit for the current Program Year per Dwelling Unit as provided 
by DOE, and as cited in the Contract, without special agreement via an 
approved waiver from the Department. 

(d) Electric Base Load Measures. DOE has approved the in-
clusion of selected Electric Base Load (EBL) measures as part of the 
Weatherization of eligible residential units. Refrigerator usage data 
must be obtained either by metering the appliance for a minimum of 
two (2) hours or from a DOE approved tool when calculating the EBL 
SIR [Refrigerators must be metered for a minimum of two hours when 
calculating the EBL and SIR]. 

[(e) Subrecipient may not enter into vehicle lease agreements 
with WAP funds.] 

(e)[(f)] Energy Audit Procedures. 

(1) SIR for the Energy Audit procedures will determine the 
installation of allowable Weatherization measures. The Weatherization 
measures must result in energy cost savings over the lifetime of the 
measure(s), discounted to present value, that equal or exceed the cost 
of materials, and installation. An Energy Audit may consist of Inci-
dental Repairs, Energy-Saving Measures (starting with Duct Sealing 
and Infiltration Reduction), and Health and Safety Measures. All En-
ergy-Saving Measures must rank with an SIR of one or greater. The 
total Cumulative SIR, prior to Health and Safety measures, must be a 
one or greater in order to weatherize the dwelling unit. 

(2) The Energy Audit has not been approved for multifam-
ily buildings containing 25 or more units. A Subrecipient that proposes 
weatherizing a building containing 25 or more units must receive ap-
proval from the Department prior to beginning any Weatherization ac-
tivity. 

(3) Energy Auditors must use the established R-values for 
existing measures provided in the International Energy Conservation 
Code (IECC when entering data into the Energy Audit. Subrecipient 
must follow minimum requirements set in the applicable IRC or juris-
dictions authorized by state law to adopt later editions. 

(4) A Subrecipient utilizing the Energy Audit must enter 
into the audit all materials and labor measures proposed to be installed. 

(f) Priority List Procedures. Subrecipient is limited to Weath-
erization measures as detailed in the DOE approved Priority List. Mea-
sures must be addressed according to the instructions in the Weatheriza-
tion Contract, Priority List criteria, and the Department's DOE Priority 
List policies and procedures. 

§6.414. Eligibility for Multifamily Dwelling Units and Shelters. 
(a) Multifamily building and Shelter weatherization is not con-

sidered a federal public benefit and the activity is exempt from the re-
quirements of §6.406(g) and (h) of this subchapter (relating to U.S. 
Citizen, U.S. National or Qualified Alien, and determining Categorical 
Eligibility or Vulnerable Populations, respectively). 

(b) A Subrecipient may weatherize a building containing 
Rental Units if not less than 66% (50% for duplexes and four-unit 
buildings) of the Dwelling Units in the building are occupied by 
low income Households, or will become occupied by Low-income 
Households within 180 days under a Federal, State, or local gov-
ernment program for rehabilitating the building or making similar 
improvements to the building. 

(c) In order to weatherize large multifamily buildings contain-
ing twenty-five or more Dwelling Units or those with shared central 
heating (e.g., boilers) and/or shared cooling plants (e.g., cooling tow-
ers that use water as the coolant) regardless of the number of Dwelling 
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Units, Subrecipient shall submit in writing to the Department a request 
for approval along with evidence which clearly shows that an invest-
ment of funds would result in Significant Energy Savings because of 
upgrades to equipment, energy systems, common space, or the building 
shell. When necessary, the Department will seek approval from DOE. 
Approvals from the Department in writing must be received prior to the 
installation of any Weatherization measures in this type of structure. 

(d) In order to weatherize Shelters, Subrecipient shall submit 
a written request for approval from the Department. Written approval 
from the Department must be received prior to the installation of any 
Weatherization measures. Income determination is not required to be 
done for residents of Shelters. 

(e) If roof repair is to be considered as an eligible repair cost 
under the Weatherization process, the expenses must be shared equally 
by all eligible Dwelling Units weatherized under the same roof. If mul-
tiple storied buildings are weatherized, eligible ground floor units must 
be allocated a portion of the roof cost as well as the eligible top floor 
units. All Weatherization measures installed in multifamily units must 
meet applicable IRC requirements, NREL Standard Work Specifica-
tions, the standards set in 10 CFR §440.18(d)(9) and (15), and Appen-
dix A-Standards for Weatherization Materials. 

(f) Subrecipient shall establish a multifamily master file for 
each multifamily project in addition to the applicable Dwelling Unit 
recordkeeping requirements found in the Contract. The multifamily 
master file must include, at a minimum, the forms (available on the 
Department's website) listed in paragraphs (1) - (6) of this subsection: 

(1) Multifamily Project Preparation Checklist; 

(2) Multifamily Project Completion Checklist; 

(3) Landlord Permission to Perform Assessment and In-
spections for Rental Units; 

(4) Landlord Agreement; 

(5) Landlord Financial Participation Form; and 

(6) Multifamily Project Building Data Checklist. 

(g) Subrecipient shall contact the Department for record keep-
ing guidance if it wishes to weatherize a Shelter. 

(h) For DOE WAP, if a public housing or assisted multi-fam-
ily building has HUD assisted tenants, the most current and applicable 
Weatherization Program Notice shall be utilized in determining client 
and building eligibility [gone through the HUD Property Certification 
Procedure outlined in DOE Weatherization Program Notice 17-4 or is 
identified by the HUD and included on a list identified in Weatheriza-
tion Program Notice 17-4 or successor notice as having already gone 
through the HUD Property Certification Procedure, that building meets 
income eligibility without the need for further evaluation or verifica-
tion by Subrecipient. A public housing or assisted housing building 
that does not appear on the list using HUD records may still qualify for 
the WAP. Income eligibility can be made on an individual basis by the 
Subrecipient based on information supplied by property owners and the 
Households in accordance with subsection (b) of this section]. 

(i) For any Dwelling Unit that is weatherized using funding 
provided under DOE WAP, all Weatherization measures installed must 
be justified with [entered into] an approved Energy Audit or with the 
DOE approved Priority List. If using the Energy Audit, all allowable 
Weatherization measures needed must be entered. Weatherization mea-
sures will be performed in order of highest SIR to lowest depending 
on funds available. If using the Priority List, included Weatherization 
measures must be addressed according to the instructions in the Weath-
erization Contract, Priority List criteria, and the Department's DOE 

Priority List policies and procedures (if applicable) [installed shall be-
gin with repair items, then continue with those measures having the 
greatest SIR and proceed in descending order to the measures with the 
smallest SIR or until the maximum allowable per Dwelling Unit expen-
ditures are achieved, and finishing with Health and Safety measures]. 

§6.416. Whole House Assessment. 

(a) Subrecipient must conduct a whole house assessment on 
all eligible Dwelling Units. Whole house assessments must be used to 
determine whether the Priority List or an Energy Audit is most appro-
priate for the unit. Whole house assessments must collect all required 
Energy Audit information to include[, but are not limited to,] all the 
items described in paragraphs (1) - (15) of this subsection: 

(1) Wall--Condition, type, orientation, and existing R-val-
ues; 

(2) Windows--Condition, type material, glazing type, leak-
iness, and solar screens; 

(3) Doors--Condition, type; 

(4) Attic--Type, condition, existing R-values, and ventila-
tion; 

(5) Foundation--Condition, existing R-values, and floor 
height above ground level; 

(6) Heating System--For all systems: unit type, fuel source 
(primary or secondary), thermostat, and output; for combustion sys-
tems only: vented or unvented efficiency, CO-levels, complete fuel gas 
analysis, gas leaks, and combustion venting; 

(7) Cooling System--Unit type, condition, area cooled, size 
in BTU rating, Seasonal Energy Efficiency Rating (SEER) or Energy 
Efficiency Rating (EER), manufacture date, and thermostat; 

(8) Duct System--Condition, existing insulation level, 
evaluation of registers, duct infiltration, return air register size, and 
condition of plenum joints; 

(9) Water Heater--For all water heaters: condition, fuel 
type, energy factor, recovery efficiency, input and output ratings, size, 
existing insulation levels, existing pipe insulation; for combustion 
water heaters only: carbon monoxide levels, draft test, complete fuel 
gas analysis; 

(10) Refrigerator--Condition, manufacturer, manufacture 
date and make, model, and consumption reading (minutes and meter 
reading); customer refusal must be documented; 

(11) Lighting System--Quantity, watts, and estimated 
hours used per day; 

(12) Water Savers--Number of showerheads, estimated 
gallons per minute and estimated minutes used per day; 

(13) Health and Safety--For all units: smoke detectors, 
wiring, minimum air exchange, moisture problems, lead paint present, 
asbestos siding present, condition of chimney, plumbing problems, 
mold; for units with combustion appliances: unvented space heaters, 
carbon monoxide levels on all combustion appliances, carbon monox-
ide detectors; 

(14) Air Infiltration--To be determined from Blower Door 
testing; areas requiring air sealing will be noted; and 

(15) Repairs--Measures needed to preserve or protect in-
stalled Weatherization measures may include lumber, shingles, flash-
ing, siding, masonry supplies, minor window repair, gutters, down-
spouts, paint, stains, sealants, and underpinning. 
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(b) If using the Energy Audit, all allowable Weatherization 
measures needed must be entered. Measures will be performed in or-
der of highest SIR to lowest depending on funds available. If using 
the Priority List, included Weatherization measures must be addressed 
according to the instructions in the [Exhibit to the] Weatherization Con-
tract, Priority List criteria, and the Department's DOE Priority List poli-
cies and procedures (if applicable). 

§6.417. Blower Door Standards. 
Subrecipient is required to use the most current Blower Door and 
Duct Blaster Data Sheet [blower door/duct blower data] form adopted 
by the Department and available on the Department's website 
[(http://www.tdhca.state.tx.us/community-affairs/wap/index.htm)]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 
2022. 
TRD-202204108 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER E. POST AWARD AND ASSET 
MANAGEMENT REQUIREMENTS 
10 TAC §§10.401, 10.403, 10.405 - 10.407 

The Texas Department of Housing and Community Affairs 
(the "Department") proposes amendments to 10 TAC Chapter 
10, Subchapter E, §10.401 Housing Tax Credit and Tax Ex-
empt Bond Developments; §10.403 Review of Annual HOME, 
HOME-ARP, NSP, TCAP-RF, and National Housing Trust 
Fund Rents; §10.405 Amendments and Extensions; §10.406 
Ownership Transfers (§2306.6713); and §10.407 Right of First 
Refusal. The purpose of the proposed amendments is to make 
corrections to gain consistency across other sections of rule, 
correct references, clarify existing language and processes that 
will ensure accurate processing of post award activities and to 
communicate more effectively with multifamily Development 
Owners regarding their responsibilities after funding or award 
by the Department. 
Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are 
associated with this action, and therefore no costs warrant be-
ing offset. 
The Department has analyzed this proposed rulemaking and the 
analysis is described below for each category of analysis per-
formed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
1. Mr. Bobby Wilkinson, Executive Director, has determined 
that, for the first five years the proposed amendments would be in 
effect, the amendments do not create or eliminate a government 

program, but relate to changes to an existing activity, concerning 
the post award activities of Low Income Housing Tax Credit (LI-
HTC) and other Department-funded multifamily Developments. 
2. The proposed amendments do not require a change in work 
that would require the creation of new employee positions, nor 
are the proposed amendments significant enough to reduce 
work load to a degree that any existing employee positions are 
eliminated. 
3. The proposed amendments do not require additional future 
legislative appropriations. 
4. The proposed amendments do not result in an increase in 
fees paid to the Department or in a substantial decrease in fees 
paid to the Department. 
5. The proposed amendments are not creating a new regulation, 
but propose revisions to provide additional clarification. 
6. The proposed amendments will not repeal an existing regu-
lation. 
7. The proposed amendments will not increase or decrease the 
number of individuals subject to the rule's applicability. 
8. The proposed amendments will not negatively or positively 
affect this state's economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. 
1. The Department has evaluated this rule and determined that 
none of the adverse effect strategies outlined in Tex. Gov't Code 
§2006.002(b) are applicable. 
2. This rule relates to the procedures for the handling of post 
award and asset management activities of multifamily develop-
ments awarded funds through various Department programs. 
Other than in the case of a small or micro-business that is an 
owner or a party to one of the Department's properties, no small 
or micro-businesses are subject to the rule. If a small or mi-
cro-business is such an owner or participant, the new rule pro-
vides for a more clear, transparent process for doing so and do 
not result in a negative impact for those small or micro-busi-
nesses. There are not likely to be any rural communities subject 
to the proposed rule because this rule is applicable only to the 
owners or operators of properties in the Department's portfolio, 
not municipalities. 
3. The Department has determined that because this rule relates 
only to the process in use for the post award and asset manage-
ment activities of the Department's portfolio, there will be no eco-
nomic effect on small or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The proposed amendments do not 
contemplate nor authorize a taking by the Department, therefore 
no Takings Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first 
five years the rule will be in effect there will be no economic ef-
fect on local employment, because this rule only provides for 
administrative processes required of properties in the Depart-
ment's portfolio. No program funds are channeled through this 
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rule, so no activities under this rule would support additional lo-
cal employment opportunities. Alternatively, the rule would also 
not cause any negative impact on employment. Therefore no lo-
cal employment impact statement is required to be prepared for 
the rule. 
Texas Gov't Code §2001.022(a) states that this "impact state-
ment must describe in detail the probable effect of the rule on 
employment in each geographic region affected by this rule..." 
Considering that no impact is expected on a statewide basis, 
there are also no "probable" effects of the new rule on particular 
geographic regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the proposed amendments are in 
effect, the benefit anticipated as a result of the amended sections 
would be increased clarity and consistency across rule sections. 
There will not be economic costs to individuals required to com-
ply with the amendment. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the proposed amendments are 
in effect, enforcing or administering the amendments does not 
have any foreseeable implications related to costs or revenues 
of the state or local governments. 
REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 28, 2022, to November 18, 2022, to 
receive input on the proposed amended sections. Written com-
ments may be submitted to the Texas Department of Housing 
and Community Affairs, Attn: Lee Ann Chance, Asset Manage-
ment Rule Comments, P.O. Box 13941, Austin, Texas 78711-
3941 or email to leeann.chance@tdhca.state.tx.us. ALL COM-
MENTS MUST BE RECEIVED BY 5:00 P.M. Austin local time 
November 18, 2022. 
STATUTORY AUTHORITY. The proposed amendments are 
made pursuant to Tex. Gov't Code §2306.053, which authorizes 
the Department to adopt rules. 
Except as described herein the proposed amendments affect no 
other code, article, or statute. 
§10.401. Housing Tax Credit and Tax Exempt Bond Developments. 

(a) 10% Test (Competitive HTC Only). No later than July 
1 of the year following the submission of the Carryover Allocation 
Agreement or as otherwise specified in the applicable year's Qualified 
Allocation Plan, documentation must be submitted to the Department 
verifying that the Development Owner has expended more than 10% 
of the Development Owner's reasonably expected basis, pursuant to 
§42(h)(1)(E)(i) and (ii) of the Code and Treasury Regulations, 26 CFR 
§1.42-6. The Development Owner must submit, in the form prescribed 
by the Department, documentation evidencing paragraphs (1) - (7) of 
this subsection, along with all information outlined in the Post Award 
Activities Manual. Satisfaction of the 10% Test will be contingent upon 
the submission of the items described in paragraphs (1) - (7) of this 
subsection as well as all other conditions placed upon the Application 
in the Commitment. Requests for an extension will be reviewed on a 
case by case basis as addressed in §10.405(c) of this subchapter and 
§11.2 of this title, as applicable, and a point deduction evaluation will 
be completed in accordance with Tex. Gov't Code §2306.6710(b)(2) 
and [§11.9(f)] §11.9(g) of this title. Documentation to be submitted for 
the 10% Test includes: 

(1) An Independent Accountant's Report and Taxpayer's 
Basis Schedule form. The report must be prepared on the accounting 

firm's letterhead and addressed to the Development Owner or an Affil-
iate of the Development Owner. The Independent Accountant's Report 
and Taxpayers Basis Schedule form must be signed by the Develop-
ment Owner. If, at the time the accountant is reviewing and preparing 
their report, the accountant has concluded that the taxpayer's reason-
ably expected basis is different from the amount reflected in the Carry-
over Allocation agreement, then the accountant's report should reflect 
the taxpayer's reasonably expected basis as of the time the report is be-
ing prepared; 

(2) Any conditions of the Commitment or Real Estate 
Analysis underwriting report due at the time of 10% Test submission; 

(3) Evidence that the Development Owner has purchased, 
transferred, leased, or otherwise has ownership of the Development 
Site and a current title policy. The Development Site must be identical 
to the Development Site that was submitted at the time of Applica-
tion submission. For purposes of this paragraph, any changes to the 
Development Site acreage between Application and 10% Test must be 
addressed by written explanation or, as appropriate, in accordance with 
§10.405 of this subchapter (relating to Amendments and Extensions); 

(4) A current survey or plat of the Development Site, pre-
pared and certified by a duly licensed Texas Registered Professional 
Land Surveyor. The survey or plat must clearly delineate the flood 
plain boundary lines and show all easements and encroachments; 

(5) For New Construction, Reconstruction, and Adaptive 
Reuse Developments, a certification from a Third Party civil engineer 
or architect stating that all necessary utilities will be available at the 
Development Site and that there are no easements, licenses, royalties, 
or other conditions on or affecting the Development that would mate-
rially or adversely impact the ability to acquire, develop, and operate 
as set forth in the Application. Copies of supporting documents may 
be required by the Department; 

(6) For the Development Owner and on-site or regional 
property manager, training certificate(s) from a Department approved 
"property owner and manager Fair Housing trainer" showing that the 
Development Owner and on-site or regional property manager attended 
and passed at least five hours of Fair Housing training. For architects 
and engineers, training certificate(s) from a Department approved "ar-
chitect and engineer Fair Housing trainer" showing that the lead archi-
tect or engineer responsible for certifying compliance with the Depart-
ment's accessibility and construction standards has attended and passed 
at least five hours of Fair Housing training. Certifications required un-
der this paragraph must not be older than two years from the date of 
submission of the 10% Test Documentation, and must verify that all 
parts or phases of the offered training have been completed; two cer-
tificates supplied for the same part or phase of an offered training will 
not be counted towards the five hour required minimum, even if they 
were attended on different dates; and 

(7) A Certification from the lender and syndicator identi-
fying all known Guarantors. If identified Guarantors have changed 
from the Guarantors or Principals identified at the time of Applica-
tion, a non-material amendment may be required in accordance with 
§10.405 of this subchapter (relating to Amendments and Extensions), 
and the new Guarantors or Principals must be reviewed in accordance 
with Chapter 1, Subchapter C of this title (relating to Previous Partici-
pation and Executive Award Review and Advisory Committee). 

(8) Evidence of submission of the CMTS Filing Agree-
ment pursuant to §10.607(a) of this title (relating to Reporting Require-
ments). 

(b) Construction Status Report (All Multifamily Develop-
ments). All multifamily [developments] Developments must submit 
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a construction status report. Construction status reports shall be due 
by the tenth day of the month following each reporting quarter's end 
(January, April, July, and October) and continue on a quarterly basis 
until the entire Development is complete as evidenced by one of the 
following: Certificates of occupancy for each building, the Architect's 
Certificate(s) of Substantial Completion (AIA Document G704 or 
equivalent form) for the entire Development, the final Application 
and Certificate for Payment (AIA Document G702 and G703), or an 
equivalent form approved for submission by the construction lender 
and/or investor. For Competitive Housing Tax Credit Developments, 
the initial report must be submitted no later than October 10th fol-
lowing the year of award (this includes Developments funded with 
HTC and TDHCA Multifamily Direct Loans), and for Developments 
awarded under the Department's Multifamily Direct Loan programs 
only, the initial report must be submitted 90 calendar days after loan 
closing. For Tax Exempt Bond Developments, the initial construction 
status report must be submitted as part of the Post Bond Closing 
Documentation due no later than 60 calendar days following closing 
on the bonds. The initial report for all multifamily Developments shall 
consist of the items identified in paragraphs (1) - (6) of this subsection, 
unless stated otherwise. All subsequent reports shall contain items 
identified in paragraphs (4) - (6) of this paragraph and must include any 
changes or amendments to items in paragraphs (1) - (3) if applicable: 

(1) The executed partnership agreement with the investor 
or, for Developments receiving an award only from the Department's 
Direct Loan Program, other documents setting forth the legal structure 
and ownership. If identified Guarantors or Principals of a Guarantor 
entity were not already identified as a Principal of the Owner, Devel-
oper, or Guarantor at the time of Application, a non-material amend-
ment must be requested in accordance with §10.405 of this subchapter, 
and the new Guarantors and all of its Principals, as applicable, must 
be reviewed in accordance with Chapter 1, Subchapter C of this title 
(relating to Previous Participation and Executive Award Review and 
Advisory Committee); 

(2) The executed construction contract for the General 
Contractor, prime subcontractor(s) and Affiliates or Related Party 
subcontractor(s); 

(3) The construction loan agreement. If the loan has not 
closed, the anticipated closing date must be provided and, upon closing, 
the agreement must be provided to the Department; 

(4) The most recent Application and Certificate for Pay-
ment (AIA Document G702 and G703) certified by the Architect of 
Record (or equivalent form approved for submission by the construc-
tion lender and/or investor) for the General Contractor, prime subcon-
tractor(s) and Affiliates or Related Party subcontractor(s); 

(5) All Third Party construction inspection reports not pre-
viously submitted. If the lender and/or investor does not require third 
party construction inspection reports, the Development Owner must 
hire a third party inspector to perform these inspections on a quarterly 
basis and submit the reports to the Department. Third Party construc-
tion inspection reports must include, at a minimum, the date construc-
tion started, a discussion of site conditions as of the date of the site 
visit, current photographs of the construction site and exterior and in-
terior of buildings, an estimated percentage of construction completion 
as of the date of the site visit, identification of construction delays and 
other relevant progress issues, if any, and the anticipated construction 
completion date; and 

(6) Minority Owned Business Report (HTC only) showing 
the attempt to ensure that at least 30% of the construction and man-
agement businesses with which the Applicant contracts in connection 

with the Development are Minority Owned Businesses as required and 
further described in Tex. Gov't Code §2306.6734. 

(c) LURA Origination. 

(1) The Development Owner must request origination of 
the HTC LURA as directed in the Post Award Activities Manual. The 
Department will draft a LURA for the Development Owner that will 
impose the income and rent restrictions identified in the Development's 
final underwriting report and other representations made in the Appli-
cation, including but not limited to specific commitments to provide 
tenant services, to lease to Persons with Disabilities, and/or to pro-
vide specific amenities. After origination, the Department executed 
LURA and all exhibits and addendums will be sent to the Development 
Owner to execute and record in the real property records for the county 
in which the Development is located. A copy of the fully executed, 
recorded LURA must be returned to the Department no later than the 
end of the first year of the Credit Period. In general, no Housing Tax 
Credits are allowed to be issued for a building unless there is a properly 
executed and recorded LURA in effect at the end of the first year of the 
Credit Period. Nothing in this section negates a Development Owner's 
responsibility for full compliance with §42(h)(6) of the Code. The De-
partment will not issue IRS Form(s) 8609 until it receives a copy of the 
fully executed, recorded LURA. 

(2) LURAs for Direct Loan awardees will be prepared by 
the Department's Legal Division and executed at loan closing. 

(d) Cost Certification (Competitive and Non-Competitive 
HTC, and related activities only). The Department conducts a fea-
sibility analysis in accordance with §42(m)(2)(C)(i)(III) of the Code 
and Chapter 11, Subchapter D of this title (relating to Underwriting 
and Loan Policy) to make a final determination on the allocation of 
Housing Tax Credits. For Non-Competitive HTC Developments, the 
amount of tax credits reflected in the IRS Form(s) 8609 may be greater 
or less than the amount set forth in the Determination Notice based 
upon the Department's determination as of each building's placement 
in service. Any increase of tax credits will only be permitted if it is 
determined necessary by the Department, as required by §42(m)(2)(D) 
of the Code through the submission of the Cost Certification package. 
Increases to the amount of tax credits that exceed 120% of the amount 
of credits reflected in the Determination Notice must be approved 
by the Board. Increases to the amount of tax credits that do not 
exceed 120% of the amount of credits reflected in the Determination 
Notice may be approved administratively by the Executive Director 
or designee. All credit increases are subject to the Tax-Exempt Bond 
Credit Increase Request Fee as described in Chapter 11, Subchapter E 
of this Part (relating to Fee Schedule, Appeals, and other Provisions). 
The requirements for cost certification include those identified in 
paragraphs (1) - (3) of this subsection. 

(1) Development Owners must file cost certification docu-
mentation no later than January 15 following the first year of the Credit 
Period, as defined in §42(f)(1) of the Code. 

(2) The Department will evaluate the cost certification doc-
umentation and notify the Development Owner of any additional re-
quired documentation needed to complete the review. The Department 
reserves the right to request additional documents or certifications as it 
deems necessary or useful in the determination of the Development's 
eligibility for a final Housing Tax Credit allocation amount. Any com-
munication issued to the Development Owner pertaining to the cost 
certification documentation may also be sent to the syndicator. 

(3) IRS Form(s) 8609 will not be issued until the conditions 
as stated in subparagraphs (A) - (G) of this paragraph have been met. 
The Development Owner has: 
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(A) Provided evidence that all buildings in the Devel-
opment have been placed in service by: 

(i) December 31 of the year the Commitment was 
issued; 

(ii) December 31 of the second year following the 
year the Carryover Allocation Agreement was executed; or 

(iii) the approved Placed in Service deadline; 

(B) Provided a complete final cost certification package 
in the format prescribed by the Department. As used herein, a com-
plete final cost certification package means a package that meets all 
of the Department's criteria with all required information and exhibits 
listed in clauses (i) - (xxxiv) of this subparagraph, and pursuant to the 
Post Award Activities Manual. If any item on this list is determined to 
be unclear, deficient, or inconsistent with the cost certification review 
completed by the Department, a Request for Information (RFI) will be 
sent to the Development Owner. Requirements include: 

(i) Owner's signed and notarized Statement of Cer-
tification verifying the CPA firm's licenses and validity, including any 
restrictions; 

(ii) Owner Summary & Organization Charts for the 
Owner, Developer, and Guarantors; 

(iii) Evidence of Qualified Nonprofit or CHDO Par-
ticipation; 

(iv) Certification and evidence of Historically Un-
derutilized Business (HUB) Participation; 

(v) Development Team List; 

(vi) Development Summary with Architect's Certi-
fication; 

(vii) Development Change Documentation; 

(viii) As Built Survey; 

(ix) A copy of the fully executed Closing Statement 
for each parcel of land and/or buildings purchased and included in the 
Development; 

(x) Development Owner's Title Policy for the Devel-
opment; 

(xi) Title Policy Update; 

(xii) Placement in Service; 

(xiii) Evidence of Placement in Service; 

(xiv) Architect's Certification of Completion Date 
and Date Ready for Occupancy (for Developments located in areas 
where Certificates of Occupancy (COs) are not issued by a local 
government or rehabilitation Developments that cannot provide COs); 

(xv) Auditor's Certification of Acquisition/Rehabil-
itation Placement in Service Election; 

(xvi) Independent Auditor's Report; 

(xvii) Independent Auditor's Report of Bond Financ-
ing; 

(xviii) Development Cost Schedule; 

(xix) Contractor's Application for Final Payment 
(G702/G703) for the General Contractor, all prime subcontractors, 
Affiliated Contractors, and Related Party Contractors; 

(xx) Additional Documentation of Offsite Costs; 

(xxi) Rent Schedule; 

(xxii) Utility Allowances; 

(xxiii) Annual Operating Expenses; 

(xxiv) 30 Year Rental Housing Operating Pro 
Forma; 

(xxv) Current Operating Statement in the form of a 
trailing twelve month statement; 

(xxvi) Current Rent Roll; 

(xxvii) Summary of Sources and Uses of Funds; 

(xxviii) Final Limited Partnership Agreement with 
all amendments and exhibits; 

(xxix) All Loan Agreements and Promissory Notes 
(except for Agreements and Notes issued directly by the Department); 

(xxx) Architect's Certification of Accessibility Re-
quirements; 

(xxxi) Development Owner Assignment of Individ-
ual to Compliance Training; 

(xxxii) TDHCA Compliance Training Certificate 
(not older than two years from the date of cost certification submis-
sion); 

(xxxiii) TDHCA Final Inspection Clearance Letter 
or evidence of submitted final inspection request to the Compliance 
Division (IRS Form(s) 8609 will not be issued without a TDHCA Final 
Inspection Clearance Letter); and 

(xxxiv) Other Documentation as Required, includ-
ing but not limited to conditions to be satisfied at cost certification as 
reflected in the Development's latest Underwriting Report; 

(C) Informed the Department of and received written 
approval for all amendments, extensions, and changes in ownership 
relating to the Development in accordance with §10.405 of this sub-
chapter (relating to Amendments and Extensions) and §10.406 of this 
subchapter (relating to Ownership Transfers (§2306.6713)); 

(D) Paid all applicable Department fees, including any 
past due fees; 

(E) Met all conditions noted in the Department under-
writing report, Determination Notice, and Commitment; 

(F) Corrected all issues of noncompliance, including 
but not limited to noncompliance status with the LURA (or any other 
document containing an Extended Low-income Housing Commit-
ment) or the program rules in effect for the subject Development, as 
described in this chapter. Developments in the corrective action period 
and/or with any uncorrected issues of noncompliance outside of the 
corrective action period will not be issued IRS Form(s) 8609s until all 
events of noncompliance are corrected or otherwise approved by the 
Executive Director or designee; and 

(G) Completed an updated underwriting evaluation in 
accordance with Chapter 11, Subchapter D of this Part based on the 
most current information at the time of the review. 

§10.403. Review of Annual HOME, HOME-ARP, NSP, TCAP-RF, 
and National Housing Trust Fund Rents. 

(a) Applicability. For participants of the Department's Mul-
tifamily HOME, HOME American Rescue Plan (HOME-ARP), 
and NSP Direct Loan program, where Commitment of Funds oc-
curred on or after August 23, 2013, the Department is required 
by 24 CFR §92.252(f) and for all National Housing Trust Fund 
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(NHTF) recipients by 24 CFR §93.302(c)(2), to review and ap-
prove or disapprove HOME/HOME-ARP/NSP/NHTF rents on an 
annual basis. The Department is also required by 24 CFR §92.219 
and §92.252(d)(2) to approve rents where Multifamily Direct Loan 
funds (including TCAP-RF) are used as HOME match. Devel-
opment Owners must submit documentation for the review of 
HOME/HOME-ARP/NSP/NHTF/TCAP-RF rents by no later than 
[July] August 1st of each year as further described in the Post Award 
Activities Manual. 

(b) Documentation for Review. The Department will furnish a 
rent approval request packet for this purpose that will include a request 
for Development information and an Owner's proposed rent sched-
ule and will require submission of a current rent roll, the most re-
cent 12-month operating statement for the Development, and utility 
allowance information. The Department may request additional doc-
umentation to perform a determination, as needed, including but not 
limited to annual operating statements, market surveys, or other infor-
mation related to determining whether rents are sufficient to maintain 
the financial viability of a project or are in compliance with maximum 
rent limits. 

(c) Review Process. Rents will be approved or disapproved 
within 30 days of receipt of all items required to be submitted by the 
Development Owner, and will be issued in the form of a signed let-
ter from the Asset Management Division. Development Owners must 
keep copies of all approval letters on file at the Development site to be 
reviewed at the time of Compliance Monitoring reviews. 

(d) Compliance. Development Owners for whom this section 
is applicable are subject to compliance under §10.622 of this chapter 
(relating to Special Rules Regarding Rents and Limit Violations) and 
may be subject to penalties under §10.625 of this chapter (relating to 
Events of Noncompliance). Approval of rents by the Asset Manage-
ment Division will be limited to a review of the documentation submit-
ted and will not guarantee compliance with the Department's rules or 
otherwise absolve an Owner of any past, current, or future non-com-
pliance related to Department rules, guidance, Compliance Monitoring 
visits, or any other rules or guidance to which the Development or its 
Owner may be subject. 

§10.405. Amendments and Extensions. 

(a) Amendments to Housing Tax Credit (HTC) Application or 
Award Prior to Land Use Restriction Agreement (LURA) recording or 
amendments that do not result in a change to the LURA (§2306.6712). 
The Department expects the Development Owner to construct or re-
habilitate, operate, and own the Development consistent with the rep-
resentations in the Application. The Department must receive notifi-
cation of any amendments to the Application. Regardless of devel-
opment stage, the Board shall re-evaluate a Development that under-
goes a material change, as identified in paragraph (3) of this subsec-
tion at any time after the initial Board approval of the Development 
(§2306.6731(b)). The Board may deny an amendment request and 
subsequently may rescind any Commitment or Determination Notice 
issued for an Application, and may reallocate the credits to other Ap-
plicants on the waiting list. 

(1) Requesting an amendment. The Department shall re-
quire the Applicant to file a formal, written request for an amendment 
to the Application. Such request must include a detailed explanation 
of the amendment request and other information as determined to be 
necessary by the Department, and the applicable fee as identified in 
Chapter 11, Subchapter E of this title (relating to Fee Schedule, Ap-
peals, and other Provisions) in order to be received and processed by 
the Department. Department staff will evaluate the amendment request 
to determine if the change would affect an allocation of Housing Tax 

Credits by changing any item that received points, by significantly af-
fecting the most recent underwriting analysis, or by materially altering 
the Development as further described in this subsection. 

(2) Notification Items. The Department must be notified of 
the changes described in subparagraphs (A) - (F) of this paragraph. The 
changes identified are subject to staff agreement based on a review of 
the amendment request and any additional information or documenta-
tion requested. Notification items will be considered satisfied when an 
acknowledgment of the specific change(s) is received from the Depart-
ment and include: 

(A) Changes to Development Site acreage required by 
the City or other local governmental authority, or changes resulting 
from survey discrepancies, as long as such change does not also result 
in a modification to the residential density of more than 5%; 

(B) Minor modifications to the site plan that will not 
significantly impact development costs, including, but not limited to, 
relocation or rearrangement of buildings on the site (as long as the num-
ber of residential and non-residential buildings remains the same), and 
movement, addition, or deletion of ingress/egress to the site; 

(C) Increases or decreases in net rentable square 
footage or common areas that do not result in a material amendment 
under paragraph (4) of this subsection; 

(D) Changes in amenities that do not require a change 
to the recorded LURA and do not negatively impact scoring, including 
changes to outdated amenities that could be replaced by an amenity 
with equal benefit to the resident community; 

(E) Changes in Developers or Guarantors (notifications 
for changes in Guarantors that are also the General Contractor or are 
only providing guaranties during the construction period are not re-
quired) with no new Principals (who were not previously checked by 
Previous Participation review that retain the natural person(s) used to 
meet the experience requirement in Chapter 11 of this title (relating to 
Qualified Allocation Plan)); and 

(F) Any other amendment not identified in paragraphs 
(3) and (4) of this subsection. 

(3) Non-material amendments. The Executive Director or 
designee may administratively approve all non-material amendments, 
including, but not limited to: 

(A) Any amendment that is determined by staff to ex-
ceed the scope of notification acknowledgement, as identified in para-
graph (2) of this subsection but not to rise to a material alteration, as 
identified in paragraph (4) of this subsection; 

(B) Changes in the natural person(s) used to meet the 
experience requirement in Chapter 11, §11.204(6) of this title provided 
that an appropriate substitute has been approved by the Multifamily 
Division prior to receipt of the amendment request (relating to Required 
Documentation for Application Submission); 

(C) Changes in Developers or Guarantors (excluding 
changes in Guarantors that are also the General Contractor or are only 
providing guaranties during the construction period) not addressed in 
§10.405(a)(2)(E). Changes in Developers or Guarantors will be subject 
to Previous Participation requirements as further described in Chapter 
11 of this title and the credit limitation described in §11.4(a) of this ti-
tle; and 

(D) For Exchange Developments only, requests to 
change elections made on line 8(b) of the IRS Form(s) 8609 to group 
buildings together into one or more multiple building projects. The 
request must include an attached statement identifying the buildings in 
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the project. The change to the election may only be made once during 
the Compliance Period. 

(4) Material amendments. Amendments considered mate-
rial pursuant to this paragraph must be approved by the Board. When an 
amendment request requires Board approval, the Development Owner 
must submit the request and all required documentation necessary for 
staff's review of the request to the Department at least 45 calendar days 
prior to the Board meeting in which the amendment is anticipated to 
be considered. Before the 15th day preceding the date of Board action 
on the amendment, notice of an amendment and the recommendation 
of the Executive Director and Department staff regarding the amend-
ment will be posted to the Department's website and the Applicant will 
be notified of the posting (§2306.6717(a)(4)). Material Amendment 
requests may be denied if the Board determines that the modification 
proposed in the amendment would materially alter the Development in 
a negative manner or would have adversely affected the selection of 
the Application in the Application Round. Material alteration of a De-
velopment includes, but is not limited to: 

(A) A significant modification of the site plan; 

(B) A modification of the number of Units or bedroom 
mix of Units; 

(C) A substantive modification of the scope of tenant 
services; 

(D) A reduction of 3% or more in the square footage of 
the Units or common areas; 

(E) A significant modification of the architectural de-
sign of the Development; 

(F) A modification of the residential density of at least 
5%; 

(G) A request to implement a revised election under 
§42(g) of the Code prior to filing of IRS Form(s) 8609; 

(H) Exclusion of any requirements as identified in 
Chapter 11, Subchapter B of this title (relating to Site and Development 
Requirements and Restrictions) and Chapter 11, Subchapter C of this 
title (relating to Application Submission Requirements, Ineligibility 
Criteria, Board Decisions and Waiver of Rules); or 

(I) Any other modification considered material by the 
staff and therefore required to be presented to the Board as such. 

(5) Amendment requests will be denied if the Department 
finds that the request would have changed the scoring of an Application 
in the competitive process such that the Application would not have re-
ceived a funding award or if the need for the proposed modification was 
reasonably foreseeable or preventable by the Applicant at the time the 
Application was submitted, unless good cause is found for the approval 
of the amendment. 

(6) This section shall be administered in a manner that is 
consistent with §42 of the Code. If a Development has any uncor-
rected issues of noncompliance outside of the corrective action period 
(other than the provision being amended) or otherwise owes fees to the 
Department, such non-compliance or outstanding payment must be re-
solved to the satisfaction of the Department before a request for amend-
ment will be acted upon. 

(7) In the event that an Applicant or Developer seeks to 
be released from the commitment to serve the income level of tenants 
identified in the Application and Credit Underwriting Analysis Report 
at the time of award and as approved by the Board, the procedure de-
scribed in subparagraphs (A) and (B) of this paragraph will apply to 

the extent such request is not prohibited based on statutory and/or reg-
ulatory provisions: 

(A) For amendments that involve a reduction in the total 
number of Low-Income Units, or a reduction in the number of Low-
Income Units at any rent or income level, as approved by the Board, 
evidence noted in either clause (i) or (ii) of this subparagraph must be 
presented to the Department to support the amendment: 

(i) In the event of a request to implement (rent to a 
household at an income or rent level that exceeds the approved AMI 
limits established by the minimum election within the Development's 
Application or LURA) a revised election under §42(g) of the Code prior 
to an Owner's submission of IRS Form(s) 8609 to the IRS, Owners 
must submit updated information and exhibits to the Application as 
required by the Department and all lenders and the syndicator must 
submit written acknowledgement that they are aware of the changes 
being requested and confirm any changes in terms as a result of the 
new election; or 

(ii) For all other requests for reductions in the total 
number of Low-Income Units or reductions in the number of Low-In-
come Units at any rent or income level, prior to issuance of IRS Form(s) 
8609 by the Department, the lender and syndicator must submit written 
confirmation that the Development is infeasible without the adjustment 
in Units. The Board may or may not approve the amendment request; 
however, any affirmative recommendation to the Board is contingent 
upon concurrence from Department staff that the Unit adjustment is 
necessary for the continued financial feasibility of the Development; 
and 

(B) If it is determined by the Department that the loss of 
low-income targeting points would have resulted in the Application not 
receiving an award in the year of allocation, and the amendment is ap-
proved by the Board, the approved amendment will carry a penalty that 
prohibits the Applicant and all Persons or entities with any ownership 
interest in the Application (excluding any tax credit purchaser/syndi-
cator), from participation in the Housing Tax Credit Program (for both 
the Competitive Housing Tax Credit Developments and Tax-Exempt 
Bond Developments) for 24 months from the time that the amendment 
is approved. 

(b) Amendments to the LURA. Department approval shall be 
required for any amendment to a LURA in accordance with this sec-
tion. An amendment request shall be submitted in writing, containing a 
detailed explanation of the request, the reason the change is necessary, 
the good cause for the change, financial information related to any fi-
nancial impact on the Development, information related to whether the 
necessity of the amendment was reasonably foreseeable at the time of 
application, and other information as determined to be necessary by 
the Department, along with any applicable fee as identified in Chapter 
11, Subchapter E of this title (relating to Fee Schedule, Appeals, and 
other Provisions). The Department may order or require the Develop-
ment Owner to order a Market Study or appraisal at the Development 
Owner's expense. If a Development has any uncorrected issues of non-
compliance outside of the corrective action period (other than the pro-
vision being amended) or otherwise owes fees to the Department, such 
non-compliance or outstanding payment must be resolved to the sat-
isfaction of the Department, before a request for amendment will be 
acted upon. The Department will not approve changes that would vio-
late state or federal laws including the requirements of §42 of the Code, 
24 CFR Part 92 (HOME Final Rule), 24 CFR Part 93 (NHTF Interim 
Rule), Chapter 1 of this title (relating to Administrative Requirements), 
Chapter 11 of this title (relating to Qualified Allocation Plan), Chapter 
12 of this title (relating to Multifamily Housing Revenue Bond Rules), 
Chapter 13 of this title (relating to Multifamily Direct Loan Rule), Tex. 
Gov't Code, Chapter 2306, and the Fair Housing Act. For Tax-Exempt 
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Bond Developments, compliance with their Regulatory Agreement and 
corresponding bond financing documents. Prior to staff taking a rec-
ommendation to the Board for consideration, the procedures described 
in paragraph (3) of this subsection must be followed. 

(1) Non-Material LURA Amendments. The Executive Di-
rector or designee may administratively approve all LURA amend-
ments not defined as Material LURA Amendments pursuant to para-
graph (2) of this subsection. A non-material LURA amendment may 
include but is not limited to: 

(A) HUB participation removal. Removal of a HUB 
participation requirement will only be processed as a non-material 
LURA amendment after the issuance of IRS Form(s) 8609 and requires 
that the Department find that: 

(i) the HUB is requesting removal of its own volition 
or is being removed as the result of a default under the organizational 
documents of the Development Owner; 

(ii) the participation by the HUB has been substan-
tive and meaningful, or would have been substantive or meaningful had 
the HUB not defaulted under the organizational documents of the De-
velopment Owner, enabling it to realize not only financial benefit but 
to acquire skills relating to the ownership and operating of affordable 
housing; and 

(iii) where the HUB will be replaced as a general 
partner or special limited partner that is not a HUB and will sell its 
ownership interest, an ownership transfer request must be submitted as 
described in §10.406 of this subchapter; 

(B) A change resulting from a Department work out ar-
rangement as recommended by the Department's Asset Management 
Division; 

(C) A change in the Right of First Refusal period as de-
scribed in amended §2306.6726 of the Tex. Gov't Code; 

(D) Where the Board has approved a de minimis mod-
ification of the Unit Mix or bedroom mix of Units to increase the De-
velopment's accessibility; or 

(E) A correction of error. 

(2) Material LURA Amendments. Development Owners 
seeking LURA amendment requests that require Board approval must 
submit the request and all required documentation necessary for staff's 
review of the request to the Department at least 45 calendar days prior 
to the Board meeting at which the amendment is anticipated to be con-
sidered. Before the 15th day preceding the date of Board action on 
the amendment, notice of an amendment and the recommendation of 
the Executive Director and Department staff regarding the amendment 
will be posted to the Department's website and the Applicant will be 
notified of the posting. (§2306.6717(a)(4)). The Board must consider 
the following material LURA amendments: 

(A) Reductions to the number of Low-Income Units; 

(B) Changes to the income or rent restrictions; 

(C) Changes to the Target Population; 

(D) The removal of material participation by a Non-
profit Organization as further described in §10.406 of this subchapter; 

(E) The removal of material participation by a HUB 
prior to filing of IRS Form(s) 8609; 

(F) Any amendment that affects a right enforceable by 
a tenant or other third party under the LURA; or 

(G) Any LURA amendment deemed material by the 
Executive Director. 

(3) Prior to staff taking a recommendation to the Board for 
consideration, the Development Owner must provide notice and hold a 
public hearing regarding the requested amendment(s) at least 20 busi-
ness days prior to the scheduled Board meeting where the request will 
be considered. Development Owners will be required to submit a copy 
of the notification with the amendment request. If a LURA amendment 
is requested prior to issuance of IRS Form(s) 8609 by the Department, 
notification must be provided to the recipients described in subpara-
graphs (A) - (E) of this paragraph. If an amendment is requested after 
issuance of IRS Form(s) 8609 by the Department, notification must be 
provided to the recipients described in subparagraph (A) - (B) of this 
paragraph. Notifications include: 

(A) Each tenant of the Development; 

(B) The current lender(s) and investor(s); 

(C) The State Senator and State Representative of the 
districts whose boundaries include the Development Site; 

(D) The chief elected official for the municipality (if the 
Development Site is within a municipality or its extraterritorial juris-
diction); and 

(E) The county commissioners of the county in which 
the Development Site is located (if the Development Site is located 
outside of a municipality). 

(4) Contents of Notification. The notification must include, 
at a minimum, all of the information described in subparagraphs (A) -
(D) of this paragraph: 

(A) The Development Owner's name, address and an 
individual contact name and phone number; 

(B) The Development's name, address, and city; 

(C) The change(s) requested; and 

(D) The date, time and location of the public hearing 
where the change(s) will be discussed. 

(5) Verification of public hearing. Minutes of the public 
hearing and attendance sheet must be submitted to the Department 
within three business days after the date of the public hearing. 

(6) Approval. Once the LURA Amendment has been ap-
proved administratively or by the Board, as applicable, Department 
staff will provide the Development Owner with a LURA amendment 
for execution and recording in the county where the Development is 
located. 

(c) HTC Extensions. Extensions must be requested if the orig-
inal deadline associated with Carryover, the 10% Test (including sub-
mission and expenditure deadlines), construction status reports, or cost 
certification requirements will not be met. Extension requests submit-
ted at least 30 calendar days in advance of the applicable deadline will 
not be required to submit an extension fee as described in §11.901 of 
this title. Any extension request submitted fewer than 30 days in ad-
vance of the applicable deadline or after the applicable deadline will 
not be processed unless accompanied by the applicable fee. Exten-
sion requests will be approved by the Executive Director or designee, 
unless, at staff's discretion it warrants Board approval due to extenu-
ating circumstances stated in the request. The extension request must 
specify a requested extension date and the reason why such an exten-
sion is required. If the Development Owner is requesting an extension 
to the Carryover submission or 10% Test deadline(s), a point deduc-
tion evaluation will be completed in accordance with Tex. Gov't Code, 
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§2306.6710(b)(2), and [§11.9(f)] §11.9(g) of this title (relating to Fac-
tors Affecting Scoring and Eligibility in current and future Application 
Rounds). Therefore, the Development Owner must clearly describe in 
their request for an extension how the need for the extension was be-
yond the reasonable control of the Applicant/Development Owner and 
could not have been reasonably anticipated. Carryover extension re-
quests will not be granted an extended deadline later than December 
1st of the year the Commitment was issued. 

§10.406. Ownership Transfers (§2306.6713). 

(a) Ownership Transfer Notification. All multifamily Devel-
opment Owners must provide written notice and a completed Owner-
ship Transfer packet, if applicable, to the Department at least 45 calen-
dar days prior to any sale, transfer, or exchange of the Development or 
any portion of or Controlling interest in the Development. Except as 
otherwise provided herein, the Executive Director's prior written ap-
proval of any such transfer is required. The Executive Director may 
not unreasonably withhold approval of the transfer requested in com-
pliance with this section. 

(b) Exceptions. The exceptions to the ownership transfer 
process in this subsection are applicable. 

(1) A Development Owner shall be required to notify the 
Department but shall not be required to obtain Executive Director ap-
proval when the transferee is an Affiliate of the Development Owner 
with no new Principals or the transferee is a Related Party who does 
not Control the Development and the transfer is being made for estate 
planning purposes. 

(2) Transfers that are the result of an involuntary removal 
of the general partner by the investment limited partner do not require 
advance approval but must be reported to the Department as soon as 
possible due to the sensitive timing and nature of this decision. In the 
event the investment limited partner has proposed a new general part-
ner or will permanently replace the general partner, a full Ownership 
Transfer packet must be submitted. 

(3) Changes to the investment limited partner, non-Con-
trolling limited partner, or other non-Controlling partners affiliated 
with the investment limited partner do not require Executive Director 
approval. A General Partner's acquisition of the interest of the invest-
ment limited partner does not require Executive Director approval, 
unless some other change in ownership is occurring as part of the same 
overall transaction. 

(4) Changes resulting from foreclosure do not require ad-
vance approval but acquiring parties must notify the Department as 
soon as possible of the revised ownership structure and ownership con-
tact information. 

(5) Changes resulting from a deed-in-lieu of foreclosure do 
not require Executive Director approval. However, advance notifica-
tion must be provided to both the Department and to the tenants at 
least 30 days prior to finalizing the transfer. This notification must in-
clude information regarding the applicable rent/income requirements 
post deed in lieu of foreclosure. 

(c) General Requirements. 

(1) Any new Principal in the ownership of a Development 
must be eligible under §11.202 of Subchapter C (relating to Ineligible 
Applicants and Applications). In addition, Persons and Principals will 
be reviewed in accordance with Chapter 1, Subchapter C of this title 
(relating to Previous Participation and Executive Award Review and 
Advisory Committee). 

(2) Changes in Developers or Guarantors must be ad-
dressed as non-material amendments to the application under §10.405 
of this Subchapter. 

(3) To the extent an investment limited partner or its Af-
filiate assumes a Controlling interest in a Development Owner, such 
acquisition shall be subject to the Ownership Transfer requirements set 
forth herein. Principals of the investment limited partner or Affiliate 
will be considered new Principals and will be reviewed as stated under 
paragraph (1) of this subsection. 

(4) Simultaneous transfer or concurrent offering for sale of 
the General Partner's and Limited Partner's control and interest will be 
subject to the Ownership Transfer requirements set forth herein and 
will trigger a Right of First Refusal, if applicable. 

(5) Any initial operating, capitalized operating, or replace-
ment reserves funded with an allocation from the HOME American 
Rescue Plan (HOME-ARP) and Special Reserves required by the De-
partment must remain with the Development. 

(d) Transfer Actions Warranting Debarment. If the Depart-
ment determines that the transfer, involuntary removal, or replacement 
was due to a default by the General Partner under the Limited Partner-
ship Agreement, or other detrimental action that put the Development 
at risk of failure or the Department at risk for financial exposure as a 
result of non-compliance, staff will refer the matter to the Enforcement 
Committee for debarment consideration pursuant to §2.401 of this title 
(relating to Enforcement, Debarment from Participation in Programs 
Administered by the Department). In addition, a record of transfer in-
volving Principals in new proposed awards will be reported and may 
be taken into consideration in accordance with Chapter 1, Subchapter 
C of this title (relating to Previous Participation and Executive Award 
Review and Advisory Committee), prior to recommending any new fi-
nancing or allocation of credits. 

(e) Transfers Prior to 8609 Issuance or Construction Comple-
tion. Prior to the issuance of IRS Form(s) 8609 (for Housing Tax Cred-
its) or the completion of construction (for all Developments funded 
through other Department programs), an Applicant may request an 
amendment to its ownership structure to add Principals. The party(ies) 
reflected in the Application as having Control must remain in the own-
ership structure and retain Control, unless approved otherwise by the 
Executive Director. A development sponsor, General Partner or Devel-
opment Owner may not sell the Development in whole or voluntarily 
end their Control prior to the issuance of 8609s. 

(f) Nonprofit Organizations. If the ownership transfer request 
is to replace a nonprofit organization within the Development owner-
ship entity, the replacement nonprofit entity must adhere to the require-
ments in paragraph (1) or (2) of this subsection. 

(1) If the LURA requires ownership or material participa-
tion in ownership by a Qualified Nonprofit Organization, and the De-
velopment received Tax Credits pursuant to §42(h)(5) of the Code, the 
transferee must be a Qualified Nonprofit Organization that meets the re-
quirements of §42(h)(5) of the Code and Tex. Gov't Code §2306.6706, 
if applicable, and can demonstrate planned participation in the opera-
tion of the Development on a regular, continuous, and substantial basis. 

(2) If the LURA requires ownership or material participa-
tion in ownership by a nonprofit organization or CHDO, the Develop-
ment Owner must show that the transferee is a nonprofit organization 
or CHDO, as applicable, that complies with the LURA. If the trans-
feree has been certified as a CHDO by TDHCA prior to 2016 or has not 
previously been certified as a CHDO by TDHCA, a new CHDO cer-
tification package must be submitted for review. If the transferee was 
certified as a CHDO by TDHCA after 2016, provided no new federal 
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guidance or rules concerning CHDO have been released and the pro-
posed ownership structure at the time of review meets the requirements 
in 24 CFR Part 92, the CHDO may instead submit a CHDO Self-Cer-
tification form with the Ownership Transfer package. 

(3) Exceptions to paragraphs (1) and (2) of this subsection 
may be made on a case by case basis if the Development (for MFDL) 
is past its Federal Affordability Period or (for HTC Developments) is 
past its Compliance Period, was not reported to the IRS as part of the 
Department's Nonprofit Set Aside in any HTC Award year, and follows 
the procedures outlined in §10.405(b)(1) - (5) of this subchapter. The 
Board must find that: 

(A) The selling nonprofit is acting of its own volition 
or is being removed as the result of a default under the organizational 
documents of the Development Owner; 

(B) The participation by the nonprofit was substantive 
and meaningful during the full term of the Compliance Period but is no 
longer substantive or meaningful to the operations of the Development; 
and 

(C) The proposed purchaser is an affiliate of the current 
Owner or otherwise meets the Department's standards for ownership 
transfers. 

(g) Historically Underutilized Business (HUB) Organizations. 
If a HUB is the general partner or special limited partner of a Devel-
opment Owner and it determines to sell its ownership interest, after the 
issuance of IRS Form(s) 8609, the purchaser of that partnership inter-
est or the general or special limited partner is not required to be a HUB 
as long as the LURA does not require it or the procedure described in 
§10.405(b)(1) of this chapter (relating to Non-Material LURA Amend-
ments) has been followed and approved. The removal of a HUB re-
quirement prior to filing of IRS Form(s) 8609 is subject to the proce-
dure described in §10.405(b)(2) of this Chapter (relating to Material 
LURA Amendments). 

(h) Documentation Required. A Development Owner must 
submit documentation requested by the Department to enable the De-
partment to understand fully the facts and circumstances pertaining to 
the transfer and the effects of approval or denial. Documentation must 
be submitted as directed in the Post Award Activities Manual, which 
includes but is not limited to: 

(1) A written explanation outlining the reason for the re-
quest; 

(2) Ownership transfer information, including but not lim-
ited to the type of sale, terms of any new financing introduced as a result 
of the transfer, amount of Development reserves to transfer in the event 
of a property sale, and the prospective closing date; 

(3) Pre and post transfer organizational charts with TINs of 
each organization down to the level of natural persons in the ownership 
structure as described in §11.204(13)(B) of Subchapter C of this title 
(relating to Required Documentation for Application Submission); 

(4) A list of the names and contact information for trans-
ferees and Related Parties; 

(5) Previous Participation information for any new Princi-
pal as described in §11.204(13)(C) of this title (relating to Required 
Documentation for Application Submission); 

(6) Agreements among parties associated with the transfer; 

(7) Owners Certifications with regard to materials submit-
ted as further described in the Post Award Activities Manual; 

(8) Detailed information describing the organizational 
structure, experience, and financial capacity of any party holding 
a controlling interest in any Principal or Controlling entity of the 
prospective Development Owner; 

(9) Evidence and certification that the tenants in the Devel-
opment have been notified in writing of the proposed transfer at least 30 
calendar days prior to the date the transfer is approved by the Depart-
ment. The ownership transfer approval letter will not be issued until 
this 30-day period has expired; and 

(10) Any required exhibits and the list of exhibits related to 
specific circumstances of transfer or Ownership as detailed in the Post 
Award Activities Manual. 

(i) Once the Department receives all necessary information 
under this section and as required under the Post Award Activities Man-
ual, staff shall initiate a qualifications review of a transferee, in accor-
dance with Chapter 1, Subchapter C of this title (relating to Previous 
Participation and Executive Award Review and Advisory Committee), 
to determine the transferee's past compliance with all aspects of the 
Department's programs, LURAs and eligibility under this chapter and 
§11.202 of this title (relating to Ineligible Applicants and Applications). 

(j) Credit Limitation. As it relates to the Housing Tax Credit 
amount further described in §11.4(a) of this title (relating to Tax Credit 
Request and Award Limits), the credit amount will not be applied in 
circumstances described in paragraphs (1) and (2) of this subsection: 

(1) In cases of transfers in which the syndicator, investor or 
limited partner is taking over ownership of the Development and not 
merely replacing the general partner; or 

(2) In cases where the general partner is being replaced if 
the award of credits was made at least five years prior to the transfer 
request date. 

(k) Penalties, Past Due Fees and Underfunded Reserves. The 
Development Owner must comply with any additional documentation 
requirements as stated in Subchapter F of this chapter (relating to Com-
pliance Monitoring) and Subchapter G of this chapter (relating to Affir-
mative Marketing Requirements and Written Policies and Procedures). 
The Development Owner on record with the Department will be li-
able for any penalties or fees imposed by the Department (even if such 
penalty can be attributable to the new Development Owner) unless an 
ownership transfer has been approved by the Department. In the event 
a transferring Development has a history of uncorrected UPCS vio-
lations, ongoing issues related to keeping housing sanitary, safe, and 
decent, an account balance below the annual reserve deposit amount as 
specified in §10.404(a) (relating to Replacement Reserve Accounts), or 
that appears insufficient to meet capital expenditure needs as indicated 
by the number or cost of repairs included in a PNA or SCR, the prospec-
tive Development Owner may be required to establish and maintain a 
replacement reserve account or increase the amount of regular deposits 
to the replacement reserve account by entering into a Reserve Agree-
ment with the Department. The Department may also request a plan 
and timeline relating to needed repairs or renovations that will be com-
pleted by the departing and/or incoming Owner as a condition to ap-
proving the Transfer. A PNA or SCR may be requested if one has not 
already been received under §10.404 of this section (relating to Reserve 
Accounts). 

(l) Ownership Transfer Processing Fee. The ownership 
transfer request must be accompanied by the corresponding owner-
ship transfer fee as outlined in §11.901 of this title (relating to Fee 
Schedule). 

§10.407. Right of First Refusal. 
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(a) General. This section applies to Development Owners that 
agreed to offer a Right of First Refusal (ROFR) to a Qualified Entity 
or as applicable a Qualified Nonprofit Organization, as memorialized 
in the applicable LURA. For the purposes of this section, a Qualified 
Nonprofit Organization also includes an entity 100% owned by a Qual-
ified Nonprofit Organization pursuant to §42(h)(5)(C) of the Code and 
operated in a similar manner. The purpose of this section is to provide 
administrative procedures and guidance on the process and valuation 
of properties under the LURA. All requests for ROFR submitted to 
the Department, regardless of existing regulations, must adhere to this 
process. 

(1) The Development Owner may market the Property for 
sale and enter into an agreement to sell the Property to a Qualified En-
tity, or as applicable a Qualified Nonprofit Organization without going 
through the ROFR process outlined in this section, unless otherwise 
restricted or prohibited and only in the following circumstances: 

(A) The LURA includes a 90-day ROFR and the De-
velopment Owner is selling to a Qualified Nonprofit Organization; 

(B) The LURA includes a two-year ROFR and the De-
velopment Owner is selling to a Qualified Nonprofit Organization that 
meets the definition of a Community Housing Development Organiza-
tion (CHDO) under 24 CFR Part 92, as approved by the Department; 
or 

(C) The LURA includes a 180-day ROFR, and the De-
velopment Owner is selling to a Qualified Entity that meets the defini-
tion of a CHDO under 24 CFR Part 92, or to an entity that includes [is 
controlled by] a CHDO as one of its controlling members, as approved 
by the Department, or to the public housing authority or public facility 
corporation that owns the fee title to the Development Owner's lease-
hold estate. 

(2) A ROFR request must be made in accordance with the 
LURA for the Development. If there is a conflict between the Develop-
ment's LURA and this subchapter, every effort will be made to harmo-
nize the provisions. If the conflict cannot be resolved, requirements in 
the LURA will supersede this subchapter. If there is a conflict between 
the Development's LURA and Tex. Gov't Code Chapter 2306, every ef-
fort will be made to harmonize the provisions. A Development Owner 
may request a LURA amendment to make the ROFR provisions in the 
LURA consistent with Tex. Gov't Code Chapter 2306 at any time. 

(3) If a LURA includes the ROFR provision, the Develop-
ment Owner may not request a Preliminary Qualified Contract (if such 
opportunity is available under the applicable LURA and §10.408 of this 
Subchapter) until the requirements outlined in this section have been 
satisfied. 

(4) The Department reviews and approves all ownership 
transfers pursuant to §10.406 of this subchapter. Thus, if a proposed 
purchaser is identified by the Owner in accordance with paragraph (1) 
of this subsection or in the ROFR process, the Development Owner 
and proposed purchaser must complete the ownership transfer process. 
A Development Owner may not transfer a Development to a Quali-
fied Nonprofit Organization or Qualified Entity that is considered an 
ineligible entity under the Department's rules. In addition, ownership 
transfers to a Qualified Entity or as applicable a Qualified Nonprofit 
Organization pursuant to the ROFR process are subject to Chapter 1, 
Subchapter C of this title (relating to Previous Participation and Exec-
utive Award Review and Advisory Committee). 

(5) Satisfying the ROFR requirement does not terminate 
the LURA or the ongoing application of the ROFR requirement to any 
subsequent Development Owner. 

(6) If there are multiple buildings in the Development, the 
end of the 15th year of the Compliance Period will be based upon the 
date the last building(s) began their credit period(s). For example, if 
five buildings in the Development began their credit periods in 2007 
and one in 2008, the 15th year would be 2022. The ROFR process is 
triggered upon: 

(A) The Development Owner's determination to sell the 
Development to an entity other than as permitted in paragraph (1) of 
this subsection; or 

(B) The simultaneous transfer or concurrent offering 
for sale of a General Partner's and limited partner's interest in the 
Development Owner's ownership structure. 

(7) The ROFR process is not triggered if a Development 
Owner seeks to transfer the Development to a newly formed entity: 

(A) That is under common control with the Develop-
ment Owner; and 

(B) The primary purpose of the formation of which is to 
facilitate the financing of the rehabilitation of the Development using 
assistance administered through a state financing program. 

(8) This section applies only to a Right of First Refusal 
memorialized in the Department's LURA. This section does not autho-
rize a modification of any other agreement between the Development 
Owner and a Qualified Nonprofit Organization or Qualified Entity. The 
enforceability of a contractual agreement between the Development 
Owner and a Qualified Nonprofit Organization or Qualified Entity may 
be impacted by the Development Owner's commitments at Application 
and recorded LURA. 

(b) Right of First Refusal Offer Price. There are two gen-
eral expectations of the ROFR offer price identified in the outstanding 
LURAs. The descriptions in paragraphs (1) and (2) of this subsection 
do not alter the requirements or definitions included in the LURA but 
provide further clarification as applicable: 

(1) Fair Market Value is established using either a current 
appraisal (completed within three months prior to the ROFR request 
and in accordance with §11.304 of this title (relating to Appraisal Rules 
and Guidelines)) of the Property or an executed purchase offer that the 
Development Owner would like to accept. In either case the documen-
tation used to establish Fair Market Value will be part of the ROFR 
property listing on the Department's website. The purchase offer must 
contain specific language that the offer is conditioned upon satisfac-
tion of the ROFR requirement. If a subsequent ROFR request is made 
within six months of the previously approved ROFR posting, the lesser 
of the prior ROFR posted value or new appraisal/purchase contract 
amount must be used in establishing Fair Market Value; 

(2) Minimum Purchase Price, pursuant to §42(i)(7)(B) of 
the Code, is the sum of the categories listed in subparagraphs (A) and 
(B) of this paragraph: 

(A) The principal amount of outstanding indebtedness 
secured by the project (other than indebtedness incurred within the five 
year period immediately preceding the date of said notice); and 

(B) All federal, state, and local taxes incurred or 
payable by the Development Owner as a consequence of such sale. 
If the Property has a minimum Applicable Fraction of less than one, 
the offer must take this into account by multiplying the purchase 
price by the applicable fraction and the fair market value of the 
non-Low-Income Units. Documentation submitted to verify the Min-
imum Purchase Price calculation will be part of the ROFR property 
listing on the Department's website. 
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(c) Required Documentation. Upon establishing the ROFR of-
fer price, the ROFR process is the same for all types of LURAs. To 
proceed with the ROFR request, documentation must be submitted as 
directed in the Post Award Activities Manual, which includes: 

(1) ROFR fee as identified in §11.901 of this title (relating 
to Fee Schedule); 

(2) A notice of intent to the Department; 

(3) Certification that the Development Owner has pro-
vided, to the best of their knowledge and ability, a notice of intent to 
all additional required persons and entities in subparagraph (A) of this 
paragraph and that such notice includes, at a minimum the information 
in subparagraph (B) of this paragraph; 

(A) Copies of the letters or emailed notices provided to 
all persons and entities listed in clauses (i) to (vi) of this subparagraph 
as required by this paragraph and applicable to the Development at the 
time of the submission of the ROFR documentation must be attached 
to the Certification: 

(i) All tenants and tenant organizations, if any, of the 
Development; 

(ii) Mayor of the municipality (if the Development 
is within a municipality or its extraterritorial jurisdiction); 

(iii) All elected members of the Governing Body of 
the municipality (if the Development Site is within a municipality or 
its extraterritorial jurisdiction); 

(iv) Presiding officer of the Governing Body of the 
county in which the Development is located; 

(v) The local housing authority, if any; and 

(vi) All prospective buyers maintained on the De-
partment's list of prospective buyers. 

(B) Letters must include, at a minimum, all of the infor-
mation required in clauses (i) to (vii) of this subparagraph and must not 
contain any statement that violates Department rules, statute, Code, or 
federal requirements: 

(i) The Development's name, address, city, and 
county; 

(ii) The Development Owner's name, address, indi-
vidual contact name, phone number, and email address; 

(iii) Information about tenants' rights to purchase the 
Development through the ROFR; 

(iv) The length of the ROFR posting period; 

(v) The ROFR offer price; 

(vi) A physical description of the Development, in-
cluding the total number of Units and total number of Low-Income 
Units; and 

(vii) Contact information for the Department staff 
overseeing the Development's ROFR application. 

(4) Documentation evidencing any contractual ROFR be-
tween the Development Owner and a Qualified Nonprofit Organization 
or Qualified Entity, along with evidence that such Qualified Nonprofit 
Organization or Qualified Entity is in good standing in the state of its 
organization; 

(5) Documentation verifying the ROFR offer price of the 
Property: 

(A) If the Development Owner receives an offer to pur-
chase the Property from any buyer other than a Qualified Entity or 
Qualified Nonprofit Organization that the Development Owner would 
like to accept, the Development Owner may execute a sales contract, 
conditioned upon satisfaction of the ROFR requirement, and submit 
the executed sales contract to establish fair market value; or 

(B) If the Development Owner chooses to establish fair 
market value using an appraisal, the Development Owner must submit 
an appraisal of the Property completed during the last three months 
prior to the date of submission of the ROFR request, establishing a 
value for the Property in compliance with Chapter 11, Subchapter D 
of this title (relating to Underwriting and Loan Policy) in effect at the 
time of the request. The appraisal should take into account the existing 
and continuing requirements to operate the Property under the LURA 
and any other restrictions that may exist. Department staff will review 
all materials within 30 calendar days of receipt. If, after the review, 
the Department does not agree with the fair market value proposed in 
the Development Owner's appraisal, the Department may order another 
appraisal at the Development Owner's expense; or 

(C) If the LURA requires valuation through the Mini-
mum Purchase Price calculation, submit documentation verifying the 
calculation of the Minimum Purchase Price as described in subsection 
(b)(2) of this section regardless of any existing offer or appraised value; 

(6) Description of the Property, including all amenities; 

(7) Copies of all documents imposing income, rental and 
other restrictions (non-TDHCA), if any, applicable to the operation of 
the Property; 

(8) A current title commitment or policy not older than six 
months prior to the date of submission of the ROFR request or the most 
recent title policy along with a title endorsement or nothing further 
certificate not older than six months prior to the date of submission 
of the ROFR request; 

(9) The most recent Physical Needs Assessment, pursuant 
to Tex. Gov't Code §2306.186(e) conducted by a Third-Party. If the 
PNA/SCR identifies the need for critical repairs that significantly im-
pact habitability and tenant safety, the identified repairs and replace-
ments must be resolved to the satisfaction of the Department before 
the Development will be considered eligible to proceed with a Right of 
First Refusal Request; 

(10) Copy of the monthly operating statements, including 
income statements and balance sheets for the Property for the most 
recent 12 consecutive months (financial statements should identify 
amounts held in reserves); 

(11) The three most recent consecutive annual operating 
statements (audited would be preferred); 

(12) Detailed set of photographs of the Property, including 
interior and exterior of representative units and buildings, and the Prop-
erty's grounds; 

(13) Current and complete rent roll for the Property; and 

(14) If any portion of the land or improvements is leased 
for other than residential purposes, copies of the commercial leases. 

(d) Posting and offers. Within 30 business days of receipt of 
all required documentation, the Department will review the submit-
ted documents and notify the Development Owner of any deficiencies. 
During that time, the Department will notify any Qualified Entity or as 
applicable any Qualified Nonprofit Organization identified by the De-
velopment Owner as having a contractual ROFR of the Development 
Owner's intent to sell. Once any deficiencies are resolved and the De-
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velopment Owner and Department come to an agreement on the ROFR 
offer price of the Property, the Department will list the Property for sale 
on the Department's website and notify entities registered to the email 
list maintained by the Department of the availability of the Property at 
a price as determined under this section. The Department will notify 
the Development Owner when the Property has been listed. The ROFR 
posting period commences on the date the Property is posted for sale 
on the Department's website. During the ROFR posting period, a Qual-
ified Nonprofit Organization or Qualified Entity can submit an offer to 
purchase as follows: 

(1) if the LURA requires a 90 day ROFR posting period 
with no priority for any particular kind of Qualified Nonprofit Organi-
zation or tenant organization, any Qualified Nonprofit Organization or 
tenant organization may submit an offer to purchase the property; or 

(2) If the LURA requires a two year ROFR posting period, 
a Qualified Nonprofit Organization may submit an offer to purchase the 
Property as follows: 

(A) During the first six months of the ROFR posting 
period, only a Qualified Nonprofit Organization that is a Community 
Housing Development Organization (CHDO) under 24 CFR Part 92, 
or that is 100% owned by a CHDO, as approved by the Department, 
may submit an offer; 

(B) During the next six months of the ROFR posting 
period, only a Qualified Nonprofit Organization as described by Tex. 
Gov't Code §2306.6706, or that is 100% owned by Qualified Nonprofit 
Organization as described by Tex. Gov't Code §2306.6706, or a tenant 
organization may submit an offer; and 

(C) During the final 12 months of the ROFR posting 
period, any Qualified Nonprofit Organization may submit an offer; or 

(3) If the LURA requires a 180-day ROFR posting period, 
a Qualified Entity may submit an offer to purchase the Property con-
sistent with the subparagraphs of this paragraph. 

(A) During the first 60 days of the ROFR posting pe-
riod, only a Qualified Entity that is: 

(i) a CHDO under 24 CFR Part 92, or to an entity 
that includes a [is controlled by] CHDO as one of its controlling mem-
bers or general partners, as approved by the Department, may submit 
an offer. In accordance with 24 CFR Part 92, Developments committed 
HOME CHDO funding on or after August 23, 2013, and still within the 
Federal Affordability Period must have a CHDO or its wholly owned 
entity (as applicable) as its only controlling entities and no other enti-
ties are eligible; 

(ii) if the public housing authority or public facility 
corporation owns the fee title to the Development Owner's leasehold 
estate: 

(I) a public housing authority; or 

(II) a public facility corporation created by a 
public housing authority under Chapter 303, Local Government Code; 
or 

(iii) controlled by an entity described by either 
clause (i) or (ii) of this subparagraph. 

(B) During the second 60 days of the ROFR posting 
period, only a Qualified Entity as described by Tex. Gov't Code 
§2306.6706, or that is controlled by Qualified Entity as described 
by Tex. Gov't Code §2306.6706, or a tenant organization such may 
submit an offer. 

(C) During the final 60 days of the ROFR posting pe-
riod, any Qualified Entity may submit an offer. 

(4) If the LURA does not specify a required ROFR post-
ing timeframe or is unclear on the required ROFR posting timeframe 
and the required ROFR value is determined by the Minimum Purchase 
Price method, any Development that received a tax credit allocation 
prior to September 1, 1997, is required to post for a 90-day ROFR pe-
riod, and any Development that received a tax credit allocation on or af-
ter September 1, 1997, and until September 1, 2015, is required to post 
for a two year ROFR, unless the LURA is amended under §10.405(b), 
or after September 1, 2015, is required to post for a 180-day ROFR 
period as described in Tex. Gov't Code, §2306.6726. 

(e) Acceptance of offers. A Development Owner may accept 
or reject any offer received during the ROFR posting period; provided 
however, that to the extent the LURA gives priority to certain classi-
fications of Qualified Nonprofit Organizations or Qualified Entities to 
make offers during certain portions of the ROFR posting period, the 
Development Owner can only negotiate a purchase contract with such 
classifications of entities during their respective periods. For example, 
during the CHDO priority period, the Development Owner may only 
accept an offer from and enter into negotiations with a Qualified Non-
profit Organization or Qualified Entity in that classification. A property 
may not be transferred under the ROFR process for less than the Mini-
mum Purchase Price, but if the sequential negotiation created by statute 
yields a higher price, the higher price is permitted. 

(f) Satisfaction of ROFR. 

(1) A Development Owner that has posted a Property under 
the ROFR process is deemed to have satisfied the ROFR requirements 
in the following circumstances: 

(A) The Development Owner does not receive any bona 
fide offers at or above the posted ROFR offer price (or, in the case of 
a posted minimum purchase price, at the price yielded by the sequen-
tial negotiation) from a Qualified Nonprofit Organization or Qualified 
Entity during the required ROFR posting period; 

(B) A bona fide offer from a Qualified Nonprofit Or-
ganization or Qualified Entity is received at or above the posted ROFR 
offer price (or, in the case of a posted minimum purchase price, at the 
price yielded by the sequential negotiation), the Development Owner 
accepts the offer, the Qualified Nonprofit Organization or Qualified En-
tity fails to close the purchase, the failure is determined to not be the 
fault of the Development Owner, and the Development Owner received 
no other bona fide offers from a Qualified Nonprofit Organization or 
Qualified Entity during the required ROFR posting period; 

(C) A bona fide offer from a Qualified Nonprofit Or-
ganization or Qualified Entity is received at or above the posted ROFR 
offer price (or, in the case of a posted minimum purchase price, at the 
price yielded by the sequential negotiation), the Qualified Nonprofit 
Organization or Qualified Entity is not approved by the Department 
during the ownership transfer review due to issues identified during 
the Previous Participation Review process pursuant to Chapter 1, Sub-
chapter C of this title (relating to Previous Participation and Execu-
tive Award Review and Advisory Committee), and the Development 
Owner received no other bona fide offers at or above the posted ROFR 
offer price (or, in the case of a posted minimum purchase price, at the 
price yielded by the sequential negotiation) from a Qualified Nonprofit 
Organization or Qualified Entity during the required ROFR posting pe-
riod; or 

(D) An offer from a Qualified Nonprofit Organization 
or Qualified Entity is received at a price below the posted ROFR offer 
price, and the Development Owner received no other bona fide offers 
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from a Qualified Nonprofit Organization or Qualified Entity during the 
required ROFR posting period at or above the posted ROFR offer price; 
or 

(2) A Development Owner with a LURA that identifies a 
specific Qualified Nonprofit Organization or Qualified Entity to be the 
beneficiary of the ROFR will satisfy the ROFR if: 

(A) The identified beneficiary is in existence and con-
ducting business; 

(B) The Development Owner offers the Development 
to the identified beneficiary pursuant to the terms of the ROFR; 

(C) If the ROFR includes a priority for a certain type of 
Qualified Entity (such as a CHDO) to have the first opportunity make 
an offer to acquire the Development, the identified beneficiary meets 
such classification; and 

(D) The identified entity declines to purchase the De-
velopment in writing, and such evidence is submitted to and approved 
by the Department. 

(g) Non-Satisfaction of ROFR. A Development Owner that 
has posted a Property under the ROFR process does not satisfy the 
ROFR requirements in the following circumstances: 

(1) A bona fide offer from a Qualified Nonprofit Organiza-
tion or Qualified Entity is received at or above the posted ROFR offer 
price (or, in the case of a posted minimum purchase price, at the price 
yielded by the sequential negotiation), and the Development Owner 
does not accept the offer; 

(2) The LURA identifies a specific Qualified Nonprofit Or-
ganization or Qualified Entity to be the beneficiary of the ROFR, and 
such entity no longer exists or is no longer conducting business and 
the Development Owner received other bona fide offers at or above 
the posted ROFR offer price (or, in the case of a posted minimum pur-
chase price, at the price yielded by the sequential negotiation) from a 
Qualified Nonprofit Organization or Qualified Entity during the ROFR 
posting period and fails to accept any of such other offers; 

(3) A bona fide offer from a Qualified Nonprofit Organiza-
tion or Qualified Entity is received at or above the posted ROFR offer 
price (or, in the case of a posted minimum purchase price, at the price 
yielded by the sequential negotiation), the Development Owner accepts 
the offer, the Qualified Nonprofit Organization or Qualified Entity fails 
to close the purchase, the failure is determined to not be the fault of 
the Development Owner, the Development Owner received other bona 
fide offers from a Qualified Nonprofit Organization or Qualified Entity 
during the ROFR posting period and then fails to accept any of such 
other offers; 

(4) A bona fide offer from a Qualified Nonprofit Organiza-
tion or Qualified Entity is received at or above the posted ROFR offer 
price (or, in the case of a posted minimum purchase price, at the price 
yielded by the sequential negotiation), the Development Owner accepts 
the offer, the Qualified Nonprofit Organization or Qualified Entity fails 
to close the purchase, and such failure is determined to be the fault of 
the Development Owner; 

(5) A bona fide offer from a Qualified Nonprofit Organiza-
tion or Qualified Entity is received at or above the posted ROFR offer 
price (or, in the case of a posted minimum purchase price, at the price 
yielded by the sequential negotiation), the Qualified Nonprofit Organ-
ization or Qualified Entity is not approved by the Department during 
the ownership transfer review due to issues identified during the Pre-
vious Participation Review process pursuant to Chapter 1, Subchapter 
C of this title (relating to Previous Participation and Executive Award 
Review and Advisory Committee), the Development Owner received 

other bona fide offers from a Qualified Nonprofit Organization or Qual-
ified Entity during the ROFR posting period and fails to accept any of 
such other offers; or 

(6) An offer from a Qualified Nonprofit Organization or 
Qualified Entity is received at a price below the posted ROFR offer 
price, the Development Owner received other bona fide offers from a 
Qualified Nonprofit Organization or Qualified Entity during the ROFR 
posting period at or above the posted ROFR offer price (or, in the case 
of a posted minimum purchase price, at the price yielded by the se-
quential negotiation), and the Development Owner fails to accept any 
of such offers. 

(h) Activities Following ROFR. 

(1) If a Development Owner satisfies the ROFR require-
ment pursuant to subsection (f)(1) - (2) of this section, it may request a 
Preliminary Qualified Contract (if such opportunity is available under 
§10.408 of this Subchapter) or proceed with the sale to an entity that is 
not a Qualified Nonprofit Organization or Qualified Entity at or above 
the ROFR offer price (or, in the case of a posted minimum purchase 
price, at the price yielded by the sequential negotiation). 

(2) Following notice that the ROFR requirement has been 
met, if the Development Owner does not post the Property for Quali-
fied Contract in accordance with §10.408 of this Subchapter or sell the 
Property to an entity that is not a Qualified Nonprofit Organization or 
Qualified Entity within 24 months of the Department's written indica-
tion that the ROFR has been satisfied, the Development Owner must 
follow the ROFR process for any subsequent transfer. 

(3) If the Department determines that the ROFR require-
ment has not been met during the ROFR posting period, the Owner 
may not re-post under this provision at a ROFR offer price that is higher 
than the originally posted ROFR offer price until 24 months has expired 
from the Department's written indication that the ROFR has not been 
satisfied. The Development Owner may market the Property for sale 
and sell the Property to a Qualified Nonprofit Organization or Quali-
fied Entity during this 24 month period in accordance with subsection 
(a)(1) of this section. 

(i) Sale and closing. 

(1) Prior to closing a sale of the Property, the Development 
Owner must obtain Department approval of the transfer through the 
ownership transfer process in accordance with §10.406 of this Sub-
chapter (relating to Ownership Transfers (§2306.6713)). The request 
should include, among other required transfer documents outlined in 
the Post Award Activities Manual, the final sales contract with all 
amendments. 

(2) If the closing price is materially less than the ROFR 
offering price or the terms and conditions of the sale change materially 
from what was submitted in the ROFR posting, in the Department's sole 
determination, the Development Owner must go through the ROFR 
process again with a revised ROFR offering price equal to the reduced 
closing price or adjusted terms and conditions based upon the revised 
terms, before disposing of the Property. 

(j) Appeals. A Development Owner may appeal a staff de-
cision in accordance with §11.902 of this title (relating to Appeals 
Process). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 
2022. 
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♦ ♦ ♦ 

CHAPTER 13. MULTIFAMILY DIRECT LOAN 
RULE 
10 TAC §§13.1 - 13.13 

The Texas Department of Housing and Community Affairs (the 
Department) proposes the repeal of 10 TAC Chapter 13, Mul-
tifamily Direct Loan Rule, §§13.1 - 13.13. The purpose of the 
proposed repeal is to provide for clarification of the existing rule 
through new rulemaking action. 
The Department has analyzed this proposed rulemaking and the 
analysis is described below for each category of analysis per-
formed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the proposed repeal would be in effect: 
1. The proposed repeal does not create or eliminate a govern-
ment program, but relates to the repeal, and simultaneous read-
option making changes to an existing activity, administration of 
the Multifamily Direct Loan Program. 
2. The proposed repeal does not require a change in work that 
would require the creation of new employee positions, nor is the 
proposed repeal significant enough to reduce work load to a de-
gree that any existing employee positions are eliminated. 
3. The proposed repeal does not require additional future leg-
islative appropriations. 
4. The proposed repeal does not result in an increase in fees 
paid to the Department nor in a decrease in fees paid to the 
Department. 
5. The proposed repeal is not creating a new regulation, except 
that it is being replaced by a new rule simultaneously to provide 
for revisions. 
6. The proposed action will repeal an existing regulation, but is 
associated with a simultaneous readoption making changes to 
an existing activity, administration of the Multifamily Direct Loan 
Program. 
7. The proposed repeal will not increase or decrease the number 
of individuals subject to the rule's applicability 

8. The repeal will not negatively or positively affect this state's 
economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. 
The Department has evaluated this proposed repeal and deter-
mined that the proposed repeal will not create an economic effect 
on small or micro-businesses or rural communities. 

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The proposed repeal does not 
contemplate or authorize a taking by the Department, therefore 
no Takings Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). The Department has 
evaluated the proposed repeal as to its possible effects on local 
economies and has determined that for the first five years the 
proposed repeal would be in effect there would be no economic 
effect on local employment; therefore no local employment im-
pact statement is required to be prepared. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the proposed repeal is in effect, 
the public benefit anticipated as a result of the repealed section 
would be increased clarity and improved access to the Multifam-
ily Direct Loan funds. There will not be economic costs to indi-
viduals required to comply with the repealed section. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the proposed repeal is in effect, 
enforcing or administering the repeal does not have any fore-
seeable implications related to costs or revenues of the state or 
local governments. 
REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 28 to November 17, 2022, to receive in-
put on the proposed repealed sections. Written comments may 
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Attn: Connor Jones, Multifamily Direct Loan Man-
ager, Rule Comments, P.O. Box 13941, Austin, Texas 78711-
3941 or email connor.jones@tdhca.state.tx.us ALL COMMENTS 
MUST BE RECEIVED BY 5:00 P.M. Austin local time November 
17, 2022. 
STATUTORY AUTHORITY. The proposed repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the proposed repealed sections af-
fect no other code, article, or statute. 
§13.1. Purpose. 
§13.2. Definitions. 
§13.3. General Loan Requirements. 
§13.4. Set-Asides, Regional Allocation, and NOFA Priorities. 
§13.5. Application and Award Process. 
§13.6. Scoring Criteria. 
§13.7. Maximum Funding Requests and Minimum Number of MFDL 
Units. 
§13.8. Loan Structure and Underwriting Requirements. 
§13.9. Construction Standards. 
§13.10. Development and Unit Requirements. 
§13.11. Post-Award Requirements. 
§13.12. Pre-Closing Amendments to Direct Loan Terms. 
§13.13. Post-Closing Amendments to Direct Loan Terms. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 
2022. 
TRD-202204101 
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♦ ♦ ♦ 
10 TAC §§13.1 - 13.13 

The Texas Department of Housing and Community Affairs (the 
Department) proposes new 10 TAC Chapter 13, Multifamily Di-
rect Loan Rule, §§13.1 - 13.13. The purpose of the proposed 
new sections is to provide compliance with Tex. Gov't Code 
§2306.111 and to update the rule to: clarify program require-
ments in multiple sections, codify in rule practices of the divi-
sion, and change citations to align with changes to other mul-
tifamily rules. In general, most changes proposed are correc-
tive in nature, intended to gain consistency with state or federal 
rules, delete duplicative language or provisions, correct or up-
date rule references, and clarify language or processes to more 
adequately communicate the language or process. 
Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are 
associated with this action, and therefore no costs warrant be-
ing offset. 
The Department has analyzed this proposed rulemaking and the 
analysis is described below for each category of analysis per-
formed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the proposed new rule would be in effect: 
1. The proposed rule does not create or eliminate a government 
program, but relates to the readoption of this rule which makes 
changes to an existing activity, administration of the Multifamily 
Direct Loan Program. 
2. The proposed new rule does not require a change in work 
that would require the creation of new employee positions nor 
are the rule changes significant enough to reduce work load to 
a degree that eliminates any existing employee positions. 
3. The proposed rule changes do not require additional future 
legislative appropriations. 
4. The proposed rule changes will not result in an increase in 
fees paid to the Department, nor in a decrease in fees paid to 
the Department. 
5. The proposed rule is not creating a new regulation, except that 
it is replacing a rule being repealed simultaneously to provide for 
revisions. 
6. The proposed rule will not expand, limit, or repeal an existing 
regulation. 
7. The proposed rule will not increase or decrease the number 
of individuals subject to the rule's applicability; and 

8. The proposed rule will not negatively or positively affect the 
state's economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. The Department, in drafting this proposed rule, has 

attempted to reduce any adverse economic effect on small or 
micro-business or rural communities while remaining consistent 
with the statutory requirements of Tex. Gov't Code §2306.111. 
1. The Department has evaluated this rule and determined that 
none of the adverse effect strategies outlined in Tex. Gov't Code 
§2006.002(b) are applicable. 
2. This rule relates to the procedures for multifamily direct 
loan applications and award through various Department fund 
sources. Other than in the case of a small or micro-business that 
is an applicant for such a loan product, no small or micro-busi-
nesses are subject to the rule. It is estimated that approximately 
200 small or micro-businesses are such applicants; for those en-
tities the new rule provides for a more clear, transparent process 
for applying for funds and does not result in a negative impact 
for those small or micro-businesses. There are not likely to be 
any rural communities subject to the proposed rule because this 
rule is applicable only to direct loan applicants for development 
of properties, which are not generally municipalities. The fee for 
applying for a Multifamily Direct Loan product is $1,000, unless 
the Applicant is a nonprofit that provides supportive services or 
the Applicant is applying for Housing Tax Credits in conjunction 
with Multifamily Direct Loan funds, in which case the application 
fee may be waived. These fee costs are not inclusive of external 
costs required by the basic business necessities underlying any 
real estate transaction, from placing earnest money on land, 
conducting an Environmental Site Assessment, conducting a 
market study, potentially retaining counsel, hiring an architect 
and an engineer to construct basic site designs and elevations, 
and paying any other related, third-party fees for securing the 
necessary financing to construct multifamily housing. 
There are 1,296 rural communities potentially subject to the pro-
posed rule for which the economic impact of the rule is projected 
to be $0. 10 TAC Chapter 13 places no financial burdens on rural 
communities, as the costs associated with submitting an Appli-
cation are born entirely by private parties. In an average year 
the volume of applications for MFDL resources that are located 
in rural areas is approximately fifteen. In those cases, a rural 
community securing a loan will experience an economic bene-
fit, including, potentially, increased property tax revenue from a 
multifamily Development. 
3. The Department has determined that because there are rural 
MFDL awardees, this program helps promote construction ac-
tivities and long term tax base in rural areas of Texas. Aside 
from the fees and costs associated with submitting an Applica-
tion, there is a probable positive economic effect on small or mi-
cro-businesses or rural communities that receive MFDL awards 
and successfully use those awards to construct multifamily hous-
ing, although the specific impact is not able to be quantified in 
advance. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The proposed rule does not con-
template or authorize a taking by the Department, therefore no 
Takings Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first 
five years the rule will be in effect the proposed rule may provide 
a possible positive economic effect on local employment in as-
sociation with this rule since MFDL Developments, layered with 
housing tax credits, often involve a typical minimum investment 
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of $10 million in capital, and more commonly an investment from 
$20 million to $30 million. Such a capital investment has direct, 
indirect, and induced effects on the local and regional economies 
and local employment. However, because the exact location of 
where program funds or developments are directed is not de-
termined in rule, and is driven by real estate demand, there is 
no way to predict during rulemaking where these positive effects 
may occur. Furthermore, while the Department believes that any 
and all impacts are positive, that impact is not able to be quanti-
fied for any given community until MFDL awards and LIHTCs are 
actually awarded to a proposed Development, given the unique 
characteristics of each proposed multifamily Development. 
Texas Gov't Code §2001.022(a) states that this "impact state-
ment must describe in detail the probable effect of the rule on em-
ployment in each geographic region affected by this rule". Con-
sidering that significant construction activity is associated with 
any MFDL Development layered with LIHTC and each apart-
ment community significantly increases the property value of the 
land being developed, there are no probable negative effects of 
the new rule on particular geographic regions. If anything, pos-
itive effects will ensue in those communities where developers 
receive MFDL awards. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the new sections are in effect, 
the public benefit anticipated as a result of the new sections will 
be improved clarity of program requirements in multiple sections, 
codification in rule practices of the division, and change citations 
to align with changes to other multifamily rules. There will not be 
any economic cost to any individuals required to comply with the 
new sections because this rule does not have any new require-
ments that would cause additional costs to applicants. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the new sections are in effect, 
enforcing or administering the new sections does not have any 
foreseeable implications related to costs or revenues of the 
state or local governments because it does not have any new 
requirements that would cause additional costs to applicants. 
REQUEST FOR PUBLIC COMMENT. The public comment 
period will be held October 28, 2022, to November 17, 2022, to 
receive input on the proposed new sections. Written comments 
may be submitted to the Texas Department of Housing and 
Community Affairs, Attn: Connor Jones, Multifamily Direct Loan 
Manager, Rule Comments, P.O. Box 13941, Austin, Texas 
78711-3941 or email connor.jones@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 P.M. Austin local 
time November 17, 2022. 
STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the proposed new sections affect no 
other code, article, or statute. 
§13.1. Purpose. 

(a) Authority. The rules in this chapter apply to the funds pro-
vided to Multifamily Developments through the Multifamily Direct 
Loan Program (MFDL or Direct Loan Program) by the Texas Depart-
ment of Housing and Community Affairs (the Department). Notwith-
standing anything in this chapter to the contrary, loans and grants issued 
to finance the development of multifamily rental housing are subject to 
the requirements of the laws of the State of Texas, including but not 

limited to Tex. Gov't Code, Chapter 2306, and federal law pursuant to 
the requirements of Title II of the Cranston-Gonzalez National Afford-
able Housing Act, Division B, Title III of the Housing and Economic 
Recovery Act (HERA) of 2008 - Emergency Assistance for the Rede-
velopment of Abandoned and Foreclosed Homes, Section 1497 of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act: Addi-
tional Assistance for Neighborhood Stabilization Programs, Title I of 
the Housing and Economic Recovery Act of 2008, Section 1131 (Pub-
lic Law 110-289), and the implementing regulations 24 CFR Parts 91, 
92, 93, and 570 as they may be applicable to a specific fund source. 
The Department is authorized to administer Direct Loan Program funds 
pursuant to Tex. Gov't Code, Chapter 2306. 

(b) General. This chapter applies to Applications submitted 
for, and award of, MFDL funds by the Department and establishes the 
general requirements associated with the application and award process 
for such funds. Applicants pursuing MFDL assistance from the De-
partment are required to certify, among other things, that they have 
familiarized themselves with all applicable rules that govern that spe-
cific program including, but not limited to this chapter, Chapter 1 of 
this title (relating to Administration), Chapter 2 of this title (relating to 
Enforcement), Chapter 10 of this title (relating to Uniform Multifam-
ily Rules), Chapter 11 of this title (relating to Qualified Allocation Plan 
(QAP)), and Chapter 12 of this title (relating to Multifamily Housing 
Revenue Bond Rules) as applicable. The Applicant is also required 
to certify that it is familiar with the requirements of any other federal, 
state, or local financing sources that it identifies in its Application. Any 
conflict with rules, regulations, or statutes will be resolved on a case by 
case basis that allows for compliance with all requirements. Conflicts 
that cannot be resolved may result in Application ineligibility, with the 
right to an Appeal as provided in 10 TAC §1.7 of this title (relating to 
Appeals Process) or 10 TAC §11.902 of this title (relating to Appeals 
Process for the Housing Tax Credit program), as applicable. 

(c) Waivers. Requests for waivers of any program rules or re-
quirements must be made in accordance with 10 TAC §11.207 of this 
title (relating to Waiver of Rules), as limited by the rules in this chap-
ter. In no instance will the Department consider a waiver request that 
would violate federal program requirements or state or federal statute. 
Waiver requirements are provided in paragraphs (1) through (3) of this 
subsection: 

(1) Waivers for Layered Developments. For Direct Loan 
Developments layered with Competitive Housing Tax Credits, an Ap-
plicant may request, at the latest at Application submission, that the 
Department amend its NOFA, amend its Consolidated Plan or One Year 
Action Plan, or ask HUD to grant a waiver of its regulations, if such 
request will not impact the timing of the Application's review, nor al-
ter the scoring or satisfaction of threshold requirements for the Com-
petitive Housing Tax Credits. Such requests will be presented to the 
Department's Board. The Board may not waive rules that are federally 
required, or that have been incorporated as a required part of the De-
partment's Consolidated Plan or One Year Action Plan (OYAP) to the 
U.S. Department of Housing and Urban Development (HUD), unless 
those Plans are so amended by the earlier of a date the NOFA stops 
accepting Applications or by an earlier date that is identified by the 
Board; 

(2) Waivers for Non-Layered Developments. For Direct 
Loan Developments not layered with Competitive Housing Tax Cred-
its, an Applicant may request that the Department amend its NOFA, 
amend its Consolidated Plan or OYAP, or ask HUD to grant a waiver 
of its regulations. Such requests will be presented to the Department's 
Board; if the Applicant's request is approved by the Department's Gov-
erning Board (Board), the Application Acceptance Date will then be 
the date the Department completes the amendment process or receives 
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a waiver from HUD. If this date occurs after the NOFA closes, the Ap-
plicant will be required to submit a new Application, and the Direct 
Loan awardee (pre-closing) may be required to reapply, under a new 
or otherwise open NOFA; and 

(3) Waivers under Closed NOFAs. The Board may not 
waive any portion of a closed NOFA prior to Construction Comple-
tion. Thereafter, the Board may only waive any portion of a closed 
NOFA as part of an approved Asset Management Division work out. 
Allowable Post-Closing Amendments are described in 10 TAC §13.13 
of this chapter (relating to Post-Closing Amendments to Direct Loan 
Terms). 

(d) Eligibility and Threshold Requirements. Applications for 
Multifamily Direct Loan funds must meet all applicable eligibility and 
threshold requirements of Chapter 11 of this title (relating to the Qual-
ified Allocation Plan (QAP)), unless otherwise excepted in this rule or 
NOFA. 

§13.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
Any capitalized terms not specifically mentioned in this section shall 
have the meaning as defined in Tex. Gov't Code, Chapter 2306; §§141, 
142, and 145 of the Internal Revenue Code; 24 CFR Parts 91, 92, and 
93; 2 CFR Part 200; and 10 TAC Chapters 1 of this title regarding 
Administration, 2 of this title regarding Enforcement, 10 of this title 
regarding Uniform Multifamily Rules, and 11 of this title regarding 
the Qualified Allocation Plan. 

(1) Application Acceptance Date--The date the MFDL Ap-
plication is considered received by the Department as described in this 
chapter, chapter 11 of this title, or in the NOFA. An Applicant will not 
receive an Application Acceptance Date until the Application is com-
plete.(2) Community Housing Development Organization (CHDO)--A 
private nonprofit organization with experience developing or owning 
affordable rental housing that meets the requirements in 24 CFR Part 
92 for purposes of receiving HOME Investment Partnerships Program 
(HOME) funds under the CHDO Set-Aside. A member of a CHDO's 
board cannot be a Principal of the Development beyond their role as 
a board member of the CHDO or be an employee of the development 
team, and may not receive financial benefit other than reimbursement 
of expenses from the CHDO (e.g., a voting board member cannot also 
be a paid executive). 

(2) Construction Completion or Development Period--The 
Development Period is the time allowed to complete construction, 
which includes, without limitation, that necessary title transfer re-
quirements and construction work has been fully performed, the 
certificate(s) of occupancy (if New Construction or reconstruction), 
Certificate of Substantial Completion (AIA Form G704), Form 
HUD-92485 (for instances in which a federally insured HUD loan is 
utilized), or equivalent notice has been issued. 

(3) Deobligated Funds--The funds released by the Devel-
opment Owner or recovered by the Department canceling a Contract 
or award involving some or all of a contractual financial obligation be-
tween the Department and a Development Owner or Applicant. 

(4) Federal Affordability Period--The period commencing 
on the later of the date after Construction Completion and after all Di-
rect Loan funds have been disbursed for the project, or the date of 
Project Completion as defined in 24 CFR §92.2 or §93.3, as applicable, 
and ending on the date which is the required number of years as defined 
by the federal program. 

(5) HOME--the HOME Investment Partnership Program, 
authorized by Title II of the Cranston-Gonzalez National Affordable 
Housing Act, 

(6) HOME Match-Eligible Unit--A Unit in the Develop-
ment that is not assisted with HOME Program funds, but would qualify 
as eligible for Match under 24 CFR Part 92. Unless otherwise identified 
by the provisions in the NOFA, TCAP RF and matching contribution 
on NSP and NHTF Developments must meet all criteria to be classified 
as HOME-Match Eligible Units. 

(7) Housing Contract System (HCS)--The electronic infor-
mation system established by the Department for tracking, funding, 
and reporting Department Contracts and Developments. The HCS is 
primarily used by the Department for Direct Loan Programs adminis-
tered by the Department. 

(8) Land Use Restriction Agreement (LURA) Term--The 
period commencing on the effective date of the LURA and ending on 
the date which, at a minimum, is the greater of the loan term or 30 years. 
The LURA may include the Federal Affordability Period, in addition 
to the State Affordability Period requirements and State restrictive cri-
teria. 

(9) Matching Contribution (Match)--A contribution to a 
Development from nonfederal sources that may be in one or more of 
the forms provided in subparagraphs (A) through (E) of this paragraph: 

(A) Cash contribution (grant), except for cash contri-
butions made by investors in a limited partnership or other business 
entity subject to pass through tax benefits in a tax credit transaction or 
owner equity (including Deferred Developer Fee and General Partner 
advances); 

(B) Reduced fees or donated labor from certain eligible 
contractors, subcontractors, architects, attorneys, engineers, excluding 
any contributions from a party related to the Developer or Owner; 

(C) Net present value of yield foregone from a below 
market interest rate loan as described in HUD Community Planning 
and Development (CPD) Notice 97-03; 

(D) Waived or reduced fees or taxes from cities or coun-
ties not related to the Applicant in connection with the proposed De-
velopment; or 

(E) Donated land or land sold by an unrelated third 
party at a price below market value, as evidenced by a third party 
appraisal. 

(10) NHTF--National Housing Trust Fund. 

(11) NOFA--Notice of Funding Availability. 

(12) NSP--Neighborhood Stabilization Program. 

(13) Qualifying Unit--means a Unit designated for Multi-
family Direct Loan use and occupancy in compliance with State and 
federal regulations, as set forth in the Contract. Except if the Devel-
opment is all-bills paid, Qualifying Units may not also have a Project-
Based Voucher issued under 24 CFR Part 983, unless the Application 
contains permission from the Public and Indian Housing Division of 
HUD for the layered units to use a utility allowance that is not the Public 
Housing Utility Allowance, or the Applicant has received permission 
from the Community Planning and Development Division of HUD for 
the layered units to use the Public Housing Utility Allowance. If neces-
sary, such permission must be submitted with the Application, and the 
Application will not be given an Application Acceptance Date until it 
is received. 
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(14) Relocation Plan--A residential anti-displacement and 
relocation assistance plan and budget in an Application that addresses 
residential and non-residential displacement and complies with the 
Uniform Relocation Assistance and Real Property Act as implemented 
at 49 CFR Part 24, HUD Handbook 1378, and the TDHCA Relocation 
Handbook. Additionally, some HOME and NSP funded Developments 
must comply with Section 104(d) of the Housing and Community 
Development Act of 1974 (as amended), and 24 CFR Part 42 (as 
modified for NSP and HOME American Rescue Plan (ARP) funds), 
which requires a one-for-one replacement of occupied and vacant, 
occupiable low- and moderate-income dwelling units demolished or 
converted. Guidance is on the Department's website at https://www.td-
hca.state.tx.us/multifamily/home/index.htm. The Relocation Plan 
must be in form and substance consistent with requirements of the 
Department. 

(15) Section 234 Condominium Housing Basic Mortgage 
Limits (Section 234 Condo Limits)--The per-unit subsidy limits for all 
MFDL funding. These limits take into account whether or not a De-
velopment is elevator served and any local conditions that may make 
development of multifamily housing more or less expensive in a given 
metropolitan statistical area. If the high cost percentage adjustment ap-
plicable to the Section 234 Condo Limits for HUD's Fort Worth Mul-
tifamily Hub is applicable for all Developments that TDHCA finances 
through the MFDL Program, then confirmation of that applicability 
will be included in the applicable NOFA. 

(16) Site and Neighborhood Standards--HUD require-
ments for New Construction or reconstruction Developments funded 
by NHTF (24 CFR §93.150) or New Construction Developments 
funded by HOME (24 CFR §92.202). Proposed Developments 
must provide evidence that the Development will comply with these 
federal regulations in the Application. Guidance for successful 
submissions is provided on the Department website at https://www.td-
hca.state.tx.us/multifamily/apply-for-funds.htm. Applications that are 
unable to comply with requirements in 24 CFR §983.57(e)(2) and (3) 
will not be eligible for HOME or NHTF. 

(17) State Affordability Period--The LURA Term as de-
scribed in the MFDL contract and loan documents and as required by 
the Department in accordance with the Chapter 2306, Texas Gov't Code 
which may be an additional period after the Federal Affordability Pe-
riod. 

(18) Surplus Cash--Except when the first lien mortgage is a 
federally insured HUD mortgage that is subject to HUD's surplus cash 
definition, Surplus Cash is any cash remaining: 

(A) After the payment of: 

(i) All sums due or currently required to be paid un-
der the terms of any superior lien; 

(ii) All amounts required to be deposited in the re-
serve funds for replacement; 

(iii) Operating expenses actually incurred by the 
borrower for the Development during the period with an appropriate 
adjustment for an allocable share of property taxes and insurance 
premiums; 

(iv) Recurring maintenance expenses actually in-
curred by the borrower for the Development during the period; and 

(v) All other obligations of the Development ap-
proved by the Department; and 

(B) After the segregation of an amount equal to the ag-
gregate of all special funds required to be maintained for the Develop-
ment; and 

(C) Excluding payment of: 

(i) All sums due or currently required to be paid un-
der the terms of any subordinate liens against the property; 

(ii) Any development fees that are deferred includ-
ing those in eligible basis; and 

(iii) Any payments or obligations to the borrower, 
ownership entities of the borrower, related party entities; any payment 
to the management company exceeding 5% of the effective gross in-
come; incentive management fee; asset management fees; or any other 
expenses or payments that shall be negotiated between the Department 
and borrower. 

(19) TCAP Repayment Funds--(TCAP RF) the Tax Credit 
Assistance Payment program funds. 

§13.3. General Loan Requirements. 

(a) Funding Availability. Direct Loan funds may be made 
available through a NOFA or other similar governing document that 
includes the method for applying for funds and funding requirements. 

(b) Oversourced Developments. A Direct Loan request may 
be reduced or not recommended if the Department's Underwriting Re-
port concludes the Development does not need all or part of the MFDL 
funds requested in the Application because it is oversourced, and for 
which a timely appeal has been completed, as provided in 10 TAC §1.7 
of this title (relating to Appeals Process) or 10 TAC §11.902 of this ti-
tle (relating to Appeals Process for Competitive HTC Applications), as 
applicable. 

(c) Funding Sources. Direct Loan funds are composed of 
annual HOME and National Housing Trust Fund (NHTF) allocations 
from HUD and associated Program Income, repayment of TCAP or 
TCAP RF loans, HOME Program Income, NSP Program Income 
(NSP PI or NSP), and any other similarly encumbered funding that 
may become available by Board action, except as otherwise noted in 
this chapter. Similar funds include any funds that are identified by 
the Board to be loaned or granted for the development of multifamily 
property and are not governed by another chapter in this title, with the 
exception of State funds appropriated for a specific purpose. 

(d) Eligible and Ineligible Activities. 

(1) Eligible Activities. Direct Loan funds may be used for 
the predevelopment, acquisition, New Construction, reconstruction, 
Adaptive Reuse, rehabilitation, or preservation of affordable housing 
with suitable amenities, including real property acquisition, site im-
provements, conversion, demolition, or operating cost reserves, subject 
to applicable HUD guidance. Other expenses, such as financing costs, 
relocation expenses of any displaced persons, families, businesses, or 
organizations may be included. MFDL funds may be used to assist De-
velopments previously awarded by the Department when approved by 
specific action of the Board. Eligible Activities may have fund source 
restrictions or may be restricted by a NOFA. 

(2) Ineligible Activities. Direct Loan funds may not be 
awarded to a Development: 

(A) Subject to the requirements of 36 CFR 67, imple-
menting Section 47 of the Internal Revenue Code (related to Historic 
Tax Credits), unless Part 2 of that Application, concerning a description 
of the proposed rehabilitation work, has been approved by the National 
Park Service and is submitted with the Application; 

(B) Layered with Housing Tax Credits that have elected 
the income averaging election under Section 42(g)(1)(C) of the Internal 
Revenue Code that have more than 15% of the Units designated as 
Market Rate Units; 
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(C) In which the Applicant will not be directly leasing 
Units to residents, except as specifically described in the NOFA; 

(D) Applicants applying for HOME or NSP funds may 
not commit any choice limiting activities as defined by HUD in 24 CFR 
Part 58 prior to obtaining environmental clearance, and will be subject 
to termination of the Direct Loan award if such action is undertaken. 
For an Applicant applying for NHTF funds, choice limiting activities 
prior to full execution of a Contract with the Department are not prohib-
ited, but the eligibility of costs associated with these activities will be 
impacted in keeping with 24 CFR §93.201(h) and all applicable fed-
eral regulations. Furthermore, certain activities which prohibit envi-
ronmental mitigation may cause the Development to be ineligible and 
will cause the termination of the Direct Loan award. 

(e) Ineligible Costs. All costs associated with the Develop-
ment and known by the Applicant must be disclosed as part of the Ap-
plication. Other federal funds will be included in the Final Direct Loan 
Eligible Costs located in Table 1 of the Direct Loan Calculator as part of 
the required per-unit subsidy limit calculation. Costs ineligible for re-
imbursement with Direct Loan funds in accordance with 24 CFR Parts 
91, 92, 93, and 570, and 2 CFR Part 200, as federally required or iden-
tified in the NOFA, include but are not limited to: 

(1) Offsite costs; 

(2) Stored Materials; 

(3) Site Amenities, such as swimming pools and decking, 
landscaping, playgrounds, and athletic courts; 

(4) The purchase of equipment required for construction; 

(5) Furnishings and Furniture, Fixtures and Equipment 
(FF&E) required for the Development; 

(6) Detached Community Buildings; 

(7) Carports and/or parking garages, unless attached as a 
feature of the Unit; 

(8) Commercial Space costs; 

(9) Personal Property Taxes; 

(10) TDHCA fees; 

(11) Syndication and organizational costs; 

(12) Reserve Accounts, except Initial Operating Deficit 
Reserve Accounts; 

(13) Delinquent fees, taxes, or charges; 

(14) Costs incurred more than 24 months prior to the effec-
tive date of the Direct Loan Contract, unless the Application is awarded 
TCAP RF, and if specifically allowed by the Board; 

(15) Costs that have been allocated to or paid by another 
fund source (except for soft costs that are attributable to the entire 
project as specifically identified in the applicable federal rule, or for 
TCAP RF if specifically allowed by the NOFA), including but not lim-
ited to, contingency, including soft cost contingency, and general part-
ner loans and advances; 

(16) Deferred Developer Fee; 

(17) Texas Bond Review Board (BRB) fees; 

(18) Community Facility spaces that are not for the exclu-
sive use of tenants and their guests; 

(19) The portion of soft costs that are allocated to support 
ineligible hard costs; 

(20) Other costs limited by Award or NOFA, or as estab-
lished by the Board; 

(21) Interest on Construction Loans; and 

(22) Acquisition that occurred before the Application 
Acceptance Date and environmental clearance for HOME and NSP 
projects. For NHTF, acquisition that occurred prior to Contract 
signing. 

§13.4. Set-Asides, Regional Allocation, and NOFA Priorities. 
(a) Set-Asides. Specific types of Activities or Developments 

for which a portion of MFDL funds may be reserved in a NOFA will 
be grouped in categories called Set-Asides. The Soft Repayment Set-
Aside, CHDO Set-Aside, and General Set-Aside, as described below, 
are fixed Set-Asides that will be included in the annual NOFA (except 
when CHDO requirements are waived or reduced by HUD). The re-
maining Set-Asides described below are flexible Set-Asides and are 
applicable only if identified in a NOFA; flexible Set-Asides are not re-
quired to be programmed on an annual basis. The Board may approve 
Set-Asides not described in this section. The amount of a single award 
may be credited to multiple Set-Asides, in which case the credited por-
tion of funds may be repositioned into an oversubscribed Set-Aside 
prior to a defined collapse deadline. Applications under any and all 
Set-Asides may or may not be layered with other Department Multi-
family programs except as provided in this section or as determined 
by the Board to address unique circumstances not addressed by these 
rules. 

(1) Fixed Set-Asides: 

(A) General / Soft Repayment Set-Aside. 

(i) Applicants seeking to qualify for NHTF under 
this set-aside must propose Developments in which all Units assisted 
with MFDL funds are available for households earning the greater of 
the poverty rate or 30% AMI, and have rents no higher than the rent 
limits for extremely low-income tenants in 24 CFR §93.302(b). 

(ii) Applicants seeking to qualify for HOME under 
this set-aside must propose Developments in which all Units assisted 
with MFDL funds are available to households earning no more than 
80% AMI and have rents no higher than the rent limits 24 CFR §92.2. 

(iii) A portion of the General / Soft Repayment Set-
Aside may be reallocated into the CHDO Set-Aside in order to fully 
fund a CHDO award that exceeds the remaining amount in the CHDO 
Set-Aside. 

(B) CHDO Set-Aside. Unless waived or reduced by 
HUD, a portion of the Department's annual HOME allocation, will be 
set aside for eligible CHDOs meeting the requirements of the definition 
of Community Housing Development Organization in 24 CFR §92.2 
and 10 TAC §13.2(2) of this chapter. Applicants under the CHDO Set-
Aside must be proposing to develop housing on Development Sites lo-
cated outside Participating Jurisdictions (PJ), unless the award is made 
within a Persons with Disabilities (PWD) Set-Aside, or the require-
ment under Tex. Gov't Code §2306.111(c)(1) has been waived by the 
Governor. A grant for CHDO operating expenses may be awarded in 
conjunction with an award of MFDL funds under this Set-Aside, if no 
other CHDO operating grants have been awarded to the Applicant in 
the same Calendar year, in accordance with 24 CFR §92.208. Appli-
cations under the CHDO Set-Aside may not have a for profit special 
limited partner within the ownership organization chart. 

(2) Flexible Set-Asides: 

(A) 4% HTC and Bond Layered Set-Aside. The 4% and 
Bond Layered Set-Aside is reserved for Applications layered with 4% 
Housing Tax Credits and Tax-Exempt Bond funds where the Devel-
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opment Owner does not meet the definition of a CHDO, but that the 
Application does meet all other MFDL requirements. 

(B) Persons with Disabilities (PWD) Set-Aside. The 
PWD Set-Aside is reserved for Developments restricting Units for res-
idents who meet the requirements of Tex. Gov't Code §2306.111(c)(2) 
while not exceeding the number of Units limited by 10 TAC §1.15 of 
this title (relating to the Integrated Housing Rule). MFDL funds will 
be awarded in a NOFA for the PWD Set-Aside only if sufficient funds 
are available to award at least one Application within a Participating 
Jurisdiction under Tex. Gov't Code §2306.111(c)(1). 

(C) Competitive HTC Layered Set-Aside. The Com-
petitive HTC Layered Set-Aside is reserved for Applications that are 
layered with Competitive Housing Tax Credits that do not meet the 
definition of CHDO, but that do meet all other MFDL requirements. 
Awards under this Set-aside are dependent on the concurrent award of 
a Competitive HTC allocation; however, an allocation of Competitive 
HTC does not ensure that a sufficient amount of MFDL funds will be 
available for award. 

(D) Additional Set-Asides may be developed, subject 
to Board approval, to meet the requirements of specific funds sources, 
or address Department priorities. To the extent such Set-Asides are 
developed, they will be reflected in a NOFA or other similar governing 
document. 

(b) Regional Allocation and Collapse. All funds subject to 
Tex. Gov't Code §2306.111 or as described to HUD in planning docu-
ments will be allocated to regions and potentially subregions based on 
a Regional Allocation Formula (RAF) within the applicable Set-Asides 
(unless the funds have already been through a RAF of the annual NOFA 
and/or Special Purpose NOFA). The RAF methodology may differ by 
fund source. HOME funds will be allocated in accordance with Tex. 
Gov't Code Chapter 2306. The end date and Application Acceptance 
Date for the regionally allocated funds will be identified in the NOFA, 
but in no instance shall it be less than 30 days from the date a link to 
the Board approved NOFA or NOFA Amendment is published on the 
Department's website. 

(1) After funds have been made available regionally and 
the period for regional allocation has expired, remaining funds within 
each respective Set-Aside may collapse and be pooled together on a 
date identified in the NOFA. All Applications received prior to these 
collapse dates will continue to hold their priority unless they are with-
drawn, terminated, suspended, or funded. 

(2) Funds remaining after expiration of the Set-Asides on 
the end date identified in the NOFA, which have not been requested in 
the form of a complete Application, may be collapsed and pooled to-
gether to be made available statewide on a first-come first-served basis 
to Applications submitted after the collapse dates, as further described 
in the NOFA. 

(3) In instances where the RAF would result in regional or 
subregional allocations insufficient to fund an Application, the Depart-
ment may use an alternative method of distribution, including an early 
collapse, revised formula or other methods as approved by the Board, 
and reflected in the NOFA. 

(c) Notice of Funding Availability (NOFA). MFDL funds will 
be distributed pursuant to the terms of a published NOFA that pro-
vides the specific collapse dates and deadlines as well as Set-Aside and 
RAF amounts applicable to each NOFA, along with scoring criteria, 
priorities, award limits, and other Application information. Set-asides, 
RAFs, and total funding amounts may increase or decrease in accor-
dance with the provisions herein without further Board action as au-
thorized by the Board. 

(d) Priorities for the Annual NOFA. Complete Applications re-
ceived during the period that funds are regionally made available (if a 
RAF is used in the Annual NOFA) will be prioritized for review and 
recommendation to the Board, if funds are available in the region or 
subregion (as applicable) and in the Set-Aside under which the Ap-
plication is received. If insufficient funds are available in a region or 
subregion to fund all Applications then the scoring criteria in §13.6 of 
this Chapter will be applied if necessary and the Applications whose re-
quests are in excess of the available funds will be evaluated only after 
the regional and/or Set-Aside collapse and in accordance with the addi-
tional priority levels in this subsection, unless an Application received 
earlier is withdrawn or terminated. If insufficient funds are available 
within a region, subregion, or Set-Aside, the Applicant may request to 
be considered under another Set-Aside if they qualify, prior to the col-
lapse. Applications will be reviewed and recommended to the Board 
if funds are available in accordance with the order of prioritization de-
scribed in paragraphs (1) - (3) of this subsection. 

(1) Priority 1. Applications not layered with current year 
Competitive Housing Tax Credits (HTC) that are received prior to the 
Market Analysis Delivery Date as described in 10 TAC §11.2 of this 
title (relating to Program Calendar for Housing Tax Credits). Priority 
1 Applications may be prioritized based on score within their respec-
tive Set-Aside for a certain time period, for certain populations, or for 
certain geographical areas, as further described in the NOFA. 

(2) Priority 2. Applications layered with current year Com-
petitive HTC will be prioritized based on their recommendation status 
and score for their HTC allocation under the provisions of Chapter 11 
of this title, the Qualified Allocation Plan (QAP). All Priority 2 ap-
plications will be deemed received on the Market Analysis Delivery 
Date identified in Chapter 11 of this title, relating to the QAP. Priority 
2 applications, if recommended, will be recommended for approval of 
the MFDL award at the same meeting when the Board approves the 
Competitive HTC allocations. Applications for Competitive HTC al-
locations are not guaranteed the availability of MFDL funds, as further 
provided in §13.5(e) of this chapter. 

(3) Priority 3. Applications that are received after the Mar-
ket Analysis Delivery Date identified in the QAP will be evaluated 
on a first come first served basis for any remaining funds, until the fi-
nal deadline identified in the annual NOFA. However, the NOFA may 
describe additional prioritization periods for certain populations, or 
for certain geographical areas. Applications layered with Competitive 
HTC that are on the Competitive HTC waitlist after the Department's 
Board meeting at which final Competitive HTC awards are made will 
be considered Priority 3 Applications; if the Applicant receives an al-
location of Competitive HTC later in the year, the MFDL Application 
Acceptance date will be the date the HTC Commitment Notice is is-
sued, and MFDL funds are not guaranteed to be available. 

(e) Other Priorities. The Board may set additional priorities 
for the annual NOFA, and for one time or special purpose NOFAs. 

§13.5. Application and Award Process. 
(a) Applications. MFDL Applicants must follow the applica-

ble requirements in 10 TAC Chapter 11, Subchapter C (relating to Ap-
plication Submission Requirements, Ineligibility Criteria, Board Deci-
sions and Waiver of Rules) and the Notice of Funding Availability for 
which the Application is submitted. 

(b) Application Acceptance Date. Applications will be con-
sidered received on the business day of receipt, unless a different time 
period is described in the Department's rules or NOFA. If an Appli-
cation is received after 5:00 p.m., Austin local time, it will be deter-
mined to have been received on the following business day. Applica-
tions received on a non-business day will be considered received on 
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the next day the Department is open. Applications will be considered 
complete at the time all Application materials, required third party re-
ports and application fee(s) are received by the Department. Within 
certain Set-Asides or priorities, the date of receipt may be fixed, re-
gardless of the earlier actual date a complete Application is received, 
if so specified in the Department's rules or NOFA. If multiple Applica-
tions have the same Application Acceptance Date, in the same region 
or subregion (as applicable), and within the same Set-Aside, then score 
and tiebreaker factors, as described in §13.6 of this chapter (relating to 
Scoring Criteria) for MFDL or 10 TAC §11.7 and §11.9 of this title (re-
lating to Tie Breaker Factors and Competitive HTC Selection Criteria, 
respectively) for Applications layered with Competitive HTC, will be 
used to determine the Application's rank. 

(c) Market Analysis. Applications proposing Rehabilitation 
that request MFDL as the only source of Department funding may be 
exempted from the Market Analysis requirement in 10 TAC §11.205(2) 
(relating to Required Third Party Reports) if the Development's rent 
rolls for the most recent six months reflect occupancy of at least 80% 
of all Units. 

(d) Required Site Control Agreement Provisions. All Appli-
cants for MFDL funds must include the following provisions in the 
purchase contract or site control agreement if the subject property is 
not already owned by the Applicant: 

(1) "Notwithstanding any other provision of this Contract, 
Purchaser shall have no obligation to purchase the Property, and no 
transfer of title to the Purchaser may occur, unless and until the Depart-
ment has provided Purchaser and/or Seller with a written notification 
that: (A) It has completed a federally required environmental review 
and its request for release of federal funds has been approved and, sub-
ject to any other Contingencies in this Contract, (i) the purchase may 
proceed, or (ii) the purchase may proceed only if certain conditions to 
address issues in the environmental review shall be satisfied before or 
after the purchase of the property; or (B) It has determined that the pur-
chase is exempt from federal environmental review and a request for 
release of funds is not required."; and 

(2) "The Buyer does not have the power of eminent domain 
relating to the purchase and acquisition of the Property. The Buyer 
may use federal funds from the U.S. Department of Housing and Urban 
Development (HUD) to complete this purchase. HUD will not use 
eminent domain authority to condemn the Property. All parties entered 
this transaction voluntarily and the Buyer has notified the Seller of what 
it believes the value of the Property to be in accordance with 49 CFR 
Part 24 Appendix A. If negotiations between both parties fail, Buyer 
will not take further action to acquire the Property." 

(e) Oversubscribed Funds for Competitive HTC-Layered Ap-
plications. Should MFDL funds be oversubscribed in a Set-Aside or for 
a fund source that has geographic limitations within a Set-Aside, Appli-
cations concurrently requesting Competitive HTC will be notified and 
may amend their Application to accommodate another fund source and 
make changes that still meet threshold requirements in 10 TAC Chap-
ters 11 and 13 of this title, if such changes do not impact scoring under 
10 TAC §11.9 (relating to Competitive HTC Selection Criteria). The 
Department will provide notice to all impacted Applicants in the case 
of over-subscription, which will include a deadline by which the Ap-
plicant must respond to the Department. Multiple Applications from a 
single or affiliated Applicants do not constitute oversubscription, and 
the Applicant(s) will not be able to amend their Applications as de-
scribed in this subsection. If MFDL funds become available between 
the Market Analysis Delivery Date, and the date of the Department's 
Board meeting at which final Competitive HTC awards are made, the 
MFDL funds will not be reserved for Competitive HTC-layered Appli-
cations, unless the reservation is described in the NOFA. 

(f) Availability of funds for Non-Competitive HTC-layered 
Applications. If an Application requesting layered Non-Competitive 
HTC and Direct Loan funds is terminated under 10 TAC §11.201(2)(E) 
(relating to Withdrawal of Certificate of Reservation), the Application 
will receive a new Application Acceptance Date for purposes of Direct 
Loan funds upon submission to the Department of the new Certificate 
of Reservation. Direct Loan funds will not be reserved for terminated 
Applications, and may not be available for the Application with a new 
Reservation. 

(g) Source of Direct Loan Funds. To the extent that an Appli-
cation is submitted under a Set-Aside where multiple sources of Direct 
Loan funds are available, the Department will select sources of funds 
for recommended Applications, as provided in paragraphs (1) - (4) of 
this subsection: 

(1) The Department will generally select the recommended 
source of MFDL funds to award to an Application in the order de-
scribed in subparagraphs (A) - (C) of this paragraph, which may be 
limited by the type of activity an Application is proposing or the pro-
posed Development Site of an Application: 

(A) Federal funds with commitment and expenditure 
deadlines will be selected first; 

(B) Federal funds that do not have commitment and ex-
penditure deadlines will be selected next; and 

(C) Nonfederal funds that do not have commitment and 
expenditure deadlines will be selected last; however, 

(2) The Department may also consider repayment risk or 
ease of compliance with other fund sources when assigning the source 
of funds to be recommended for award to an Application; 

(3) The Department may move to the next fund source prior 
to exhausting another selection; and 

(4) The Department will make the final decision regarding 
the fund source to be recommended for an award (within a Set-Aside 
that has multiple fund sources), and this recommendation may be not 
be appealed. 

(h) Eligibility Criteria and Determinations. The Department 
will evaluate Applications received under a NOFA for eligibility and 
threshold pursuant to the requirements of this chapter and Chapter 11 
of this title (relating to the Qualified Allocation Plan). The Department 
may terminate the Application if there are changes at any point prior 
to MFDL loan closing that would have had an adverse effect on the 
score and ranking order of the Application that would have resulted in 
the Application not being recommended for an award or being ranked 
below another Application received prior to the subject Application. 

(1) Applicants requesting MFDL as the only source of De-
partment funds must meet the Experience Requirement as provided in 
either subparagraph (A) or (B) of this paragraph: 

(A) The Experience Requirement as provided in 10 
TAC §11.204(6) of this title (relating to Experience Requirement); or 

(B) Alternatively by providing the acceptable docu-
mentation listed in §11.204(6) of this title evidencing the successful 
development, and at least five years of the successful operation, of a 
project or projects with at least twice as many affordability restricted 
Units as requested in the Application. 

(2) The Executive Director or authorized designee must 
make eligibility determinations for Applications for Developments that 
meet the criteria in subparagraph (A) or (B) of this paragraph regard-
less of available fund sources: 
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(A) Received an award of funds or resources for the De-
velopment from the Department within 15 years preceding the Appli-
cation Acceptance Date; or 

(B) Started or completed construction, and are not 
proposing acquisition or rehabilitation. 

(3) An Application that requires an eligibility determina-
tion in accordance with paragraph (2) of this subsection must identify 
that fact prior to, or in their Application so that an eligibility determi-
nation may be made subject to the Applicant's appeal rights under 10 
TAC §11.902 or 10 TAC §1.7 of this title (both relating to Appeals), 
as applicable. A finding of eligibility under this paragraph does not 
guarantee an award. Applications requiring eligibility determinations 
generally will not be funded with HOME or NSP funds, unless a 24 
CFR Part 58 review was done by another fund source. 

(A) Requests under this paragraph will not be consid-
ered more than 60 calendar days prior to the first Application Accep-
tance Date published in the NOFA, for the Set-Aside in which the Ap-
plicant plans to apply. 

(B) Criteria for consideration include clauses (i) - (iii) 
of this subparagraph: 

(i) Evidence of circumstances beyond the Appli-
cant's control that could not have been prevented with appropriate due 
diligence; or 

(ii) Force Majeure events (not including weather 
events); and 

(iii) Evidence that no further exceptional conditions 
exist that will delay or cause further cost increases. 

(C) Criteria for consideration shall not include typical 
weather events, typical construction, or financing delays. 

(D) Applications for Developments that previously re-
ceived an award from the Department within 15 years preceding the 
Application Acceptance Date will be evaluated at no more than the 
amount of Developer Fee underwritten the last time that the Depart-
ment published an Underwriting Report. MFDL funds may not be 
used to fund increased Developer Fee, regardless of whether the in-
crease is allowed under other Department rules. Proposed Develop-
ments must provide evidence that the Development will comply with 
Site and Neighborhood Standards, which can be in the form of narra-
tive with supporting documentation, accompanied by required census 
data found in American Community Survey Table DP-05. 

(i) Request for Preliminary Determination. Applicants consid-
ering a request for Direct Loan layered with a Competitive HTC Appli-
cation may submit a Request for Preliminary Determination with the 
HTC Pre-Application. The results of evaluation of the request may be 
used as evidence of review of the Development and the Principals for 
purposes of scoring under 10 TAC §11.9(f)(1)(E). Submission of a Re-
quest for Preliminary Determination does not obligate the Applicant to 
request Multifamily Direct Loan funds with their full Application. The 
Preliminary Determination is based solely on the information provided 
in the request, and does not indicate that the full Application will be 
accepted. It is not a guarantee that Direct Loan funds will be available 
or awarded to the full Application. 

(j) Effective rules and contractual terms. The contractual 
terms of an award will be governed by and reflect the rules in effect at 
the time of Application; however, any changes in federal requirements 
will be reflected in the contractual terms. Further provided, that if 
after award, but prior to execution of such Contract, there are new 
rules in effect, the Direct Loan awardee may elect to be governed by 
the new rules, provided the Application would continue to have been 

eligible for award under the rules and NOFA in effect at the time of 
Application. 

§13.6. Scoring Criteria. 

The criteria identified in paragraphs (1) - (6) of this section will be used 
in the evaluation and ranking of Applications if other Applications have 
the same Application Acceptance Date, within the same Set-Aside, and 
having the same prioritization. There is no rounding of numbers in this 
section, unless rounding is explicitly indicated for that particular calcu-
lation or criteria. Changes to Applications where scoring is utilized un-
der Chapter 13 will not be allowed between submission and award. The 
scoring items used to calculate the score for a Competitive HTC-Lay-
ered Application will be utilized for scoring for an MFDL Application, 
and evaluated in the same manner, except as specified below. Scoring 
criteria in Chapter 11 of this title (relating to the Qualified Allocation 
Plan) will always be superior to Scoring Criteria in this chapter if an 
MFDL Application is also concurrently requesting Competitive HTC. 

(1) Opportunity Index. Applicants eligible for points under 
10 TAC §11.9(c)(5) (relating to the Opportunity Index) (up to 7 points). 

(2) Resident Services. Applicants eligible for points under 
10 TAC §11.9(c)(3)(A) (relating to Resident Supportive Services) (10 
points) and Applicants eligible for points under 10 TAC §11.9(c)(3)(B) 
(relating to community space and outreach for Resident Supportive 
Services) (1 point). 

(3) Underserved Area. Applicants eligible for points under 
10 TAC §11.9(c)(6) (relating to Underserved Area) (up to 5 points). 

(4) Subsidy per Unit. An Application that caps the MFDL 
eligible cost per Unit subsidy limit below Section 234 Condo Limits 
or HUD 221(d)(4) statutory limits (as applicable) for all Direct Loan 
Units regardless of Unit size at: 

(A) $100,000 per MFDL eligible cost per Unit (4 
points). 

(B) $80,000 per MFDL eligible cost per Unit (8 points). 

(C) $60,000 per MFDL eligible cost per Unit (10 
points). 

(5) Rent Levels of Residents. Except for Applications sub-
mitted under the Soft Repayment Set-Aside, an Application may qual-
ify to receive up to 13 points for placing the following rent and income 
restrictions on the proposed Development for the Federal and State Af-
fordability Periods. These Units must not be restricted to 30% or less 
of AMI by another fund source; however, layering on other HTC Units 
may be considered for scoring purposes. Scoring options include: 

(A) At least 20% of all low-income Units at 30% or less 
of AMI (13 points); 

(B) At least 10% of all low-income Units at 30% or less 
of AMI or, for a Development located in a Rural Area, 7.5% of all 
low-income Units at 30% or less of AMI (12 points); or 

(C) At least 5% of all low-income Units at 30% or less 
of AMI (7 points). 

(6) Tiebreaker. In the event that two or more Applications 
receive the same number of points based on the scoring criteria above, 
staff will recommend for award the Application that proposes the great-
est percentage of 30% AMI MFDL Units within the Development that 
would convert to households at 15% AMI in the event of a tie as rep-
resented in the Tiebreaker Certification submitted at the time of Appli-
cation. 

§13.7. Maximum Funding Requests and Minimum Number of MFDL 
Units. 

PROPOSED RULES October 28, 2022 47 TexReg 7183 



(a) Maximum Funding Request. The maximum funding re-
quest for an Application will be identified in the NOFA, and may vary 
by development type, set-aside, or fund source. 

(b) Maximum New Construction or Reconstruction Per-Unit 
Subsidy Limits. While more restrictive per-Unit subsidy caps are al-
lowable and encouraged as point scoring items in 10 TAC §13.6 of this 
chapter (relating to Scoring Criteria), the per-Unit subsidy limit for a 
Development will be determined by the Department as the Section 234 
Condo limits with the applicable high cost percentage adjustment in 
effect at the start date of the NOFA, which are the maximum MFDL 
eligible cost per-Unit subsidy limits that an Applicant may use to de-
termine the amount of MFDL funds combined with other federal funds 
that may subsidize a Unit. 

(c) Maximum Rehabilitation Per-Unit Subsidy Limits. The 
MFDL eligible cost per-Unit to rehabilitate a Development may not 
exceed the HUD 221(d)(4) statutory limits, subject to high cost factors 
as published in the NOFA. 

(d) Minimum Number of MFDL Units. The minimum re-
quired number of MFDL Units will be determined by the MFDL 
per-Unit subsidy limits and the cost allocation analysis, which will 
ensure that the amount of MFDL Units as a percentage of total Units 
is equal to or greater than the percentage of MFDL funds requested as 
a percentage of total eligible MFDL Development costs. Applicants 
may be able to estimate the minimum number of MFDL Units by 
entering Application information into the Direct Loan Unit Calculator 
Tool available on the Department's website, but this tool may not 
cover the specific requirements of every Application. A larger number 
of MFDL Units may also be required if scoring is utilized. 

§13.8. Loan Structure and Underwriting Requirements. 

(a) Loan Structures. Loan structures must meet the criteria de-
scribed in this section and as further described in a NOFA. The inter-
est rate, amortization period, and term for the loan will be fixed by the 
Board at the time of award, and can only be amended prior to loan clos-
ing by the process in 10 TAC §13.12 (relating to Pre-Closing Amend-
ments to Direct Loan Terms). 

(b) Criteria for Construction-to-Permanent Loans. Direct 
Loans awarded through the Department must adhere to the criteria as 
identified in paragraphs (1) - (7) of this subsection if being requested 
as construction-to-permanent loans, for which the interest rate will be 
specified in the NOFA and approved by the Board: 

(1) The construction term for MFDL loans shall be coter-
minous with any superior construction loan(s), but no greater than 36 
months. In the event the MFDL loan is the only loan with a construc-
tion term or is the superior construction loan, the construction term 
shall be 24 months with one available six-month extension that may be 
approved for good cause by the Executive Director or his designee; 

(2) No interest will accrue during the construction term; 

(3) The loan term shall be no less than 15 years and no 
greater than 40 years and six months, and the amortization period shall 
be between 30 to 40 years and six months. The Department's loan must 
mature at the same time or within six months of the shortest term of any 
senior debt, so long as neither exceeds 40 years and six months. The 
loan term commences following the end of the construction term; 

(4) Loans shall be secured with a deed of trust with a per-
manent lien position that is superior to any other sources for financing 
including hard repayment debt that is in an amount less than or equal 
to the Direct Loan amount and superior to any other sources that have 
soft repayment structures, non-amortizing notes, have deferred forgiv-
able provisions, or in which the lender has an identity of interest with 

any member of the Development Team. Parity liens may only be con-
sidered with federal loan funds from USDA Rural Development; 

(5) If the Direct Loan amounts are more than 50% of the 
Total Housing Development Cost, except for Developments also fi-
nanced through the USDA §515 program, the Application must include 
documents identified in either subparagraphs (A) or (B) of this para-
graph: 

(A) A letter from a Third Party Certified Public Ac-
countant verifying the capacity of the Applicant, Developer, or Devel-
opment Owner to provide at least 10% of the Total Housing Develop-
ment Cost as a short term loan for the Development; or 

(B) Evidence of a line of credit or equivalent tool in the 
sole determination of the Department equal to at least 10% of the Total 
Housing Development Cost from a financial institution that is available 
for use during the proposed Development activities; 

(6) If the Direct Loan is the only source of permanent De-
partment funding for the Development, the Development Owner must 
provide all items required in subparagraphs (A) and (B) of this para-
graph: 

(A) Equity in an amount not less than 10% of Total 
Housing Development Costs; however, 

(i) An Applicant for Direct Loan funds may request 
Board approval to have an equity requirement of less than 10% that 
would not have to meet the waiver requirements in 10 TAC §11.207 
of this title (relating to Waiver of Rules. The request must specify 
the proposed equity that will be provided and provide support for why 
that reduced level of equity will be sufficient to provide reasonable 
assurance that such owner will be able to complete construction and 
stabilization timely; and 

(ii) "Sweat equity" or other forms of equity that can-
not be readily accessed will not be allowed to count toward the equity 
requirement; and 

(B) Evidence submitted with the Application must 
show the Direct Loan amount is not greater than 80% of the Total 
Housing Development Costs; and 

(7) In general, up to 50% of the MFDL loan may be ad-
vanced at loan closing, should there be sufficient eligible costs to re-
imburse that amount; however, this amount may be proportionally ex-
ceeded for a Development being awarded additional MFDL funds, if 
the Development is past 50% at loan closing, so long as the required 
Mid-Construction Inspection has been completed. In all cases, at least 
10% of the funds will be reserved for the final Draw. 

(c) Criteria for Construction Only Loans. MFDL Loans 
through the Department must adhere to the following criteria as 
identified in paragraphs (1) - (3) of this subsection if being requested 
as construction only loans: 

(1) The term of the construction loan must be coterminous 
with any superior construction loan(s), but no greater than 36 months. 
In the event that the MFDL loan is the only construction loan or is the 
superior construction loan, the term may not exceed 24 months with 
available six-month extension that may be approved for good cause by 
the Executive Director or his designee; 

(2) The interest rate may be as low as 0%; and 

(3) Up to 50% of the loan may be advanced at loan closing, 
should there be sufficient costs to reimburse that amount. 

(d) Criteria for Permanent Refinance Loans. If 90% of the De-
partment's loan will repay existing debt, the first payment will be due 
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the month after the month of loan closing; 90% of the loan may be ad-
vanced at loan closing, unless the Board approves another date. 

(e) Evaluations. All Direct Loan Applicants in which third-
party financing entities are part of the sources of funding must include 
a pro forma and lender approval letter evidencing review of the De-
velopment and the Principals, as described in 10 TAC §11.9(f)(1) of 
this title (relating to Competitive HTC Selection Criteria). Where no 
third-party financing exists, the Department reserves the right to pro-
cure a third-party evaluation which will be required to be prepaid by 
the Applicant. 

(f) Pass-Through Loans. Department funds may not be used 
as pass-through financing. The Department's Borrower must be the 
Development Owner. 

§13.9. Construction Standards. 
All Developments financed with Direct Loans will be required to meet 
at a minimum the applicable requirements in Chapter 11 of this title 
(relating to the Qualified Allocation Plan). In addition, Developments 
must meet all applicable state and local codes, ordinances, and stan-
dards; the 2021 International Existing Building Code (IEBC) or Inter-
national Building Code (IBC), as applicable. Should IEBC be more 
restrictive than local codes, or should local codes not exist, then the 
Development must meet the requirements imposed by IEBC or IBC, 
as applicable. Developments must also meet the requirements in para-
graphs (1) - (5) of this section: 

(1) Third-Party Recommendations. Recommendations 
made in the Environmental Site Assessment (§11.305 of this title) and 
any Scope of Work and Cost Review (§11.306 of this title) with respect 
to health and safety issues, life expectancy of major systems (structural 
support; roofing; cladding and weatherproofing; plumbing; electrical; 
and heating, ventilation, and air conditioning) must be implemented; 

(2) Lead and Asbestos Testing. For properties originally 
constructed prior to 1978, the Scope of Work and Cost Review must be 
provided to the party conducting the lead-based paint and/or asbestos 
testing, and the Development Owner must implement the mitigation 
recommendations of the testing report; 

(3) Broadband Infrastructure. The broadband infrastruc-
ture requirements described in 24 CFR §92.251(a)(2)(vi) or (b)(1)(x) 
for HOME, NSP, or TCAP RF; or 24 CFR §93.301(a)(2)(vi) or 24 CFR 
§93.301(b)(2)(vi) for NHTF, as applicable; 

(4) Properties in Catastrophe Areas. Developments located 
in the designated catastrophe areas specified in 28 TAC §5.4008 must 
comply with 28 TAC §5.4012 (relating to Applicable Building Code 
Standards in Designated Catastrophe Areas for Structures Constructed, 
Repaired or to Which Additions Are Made On and After April 1, 2020); 
and 

(5) Minimum Construction Standards. Rehabilitation 
Developments funded with federal sources may also be required 
to meet Minimum Rehabilitation Standards, as required by HUD. 
Rehabilitation Developments funded by the national Housing Trust 
Fund are required to meet the Multifamily Minimum Rehabilitation 
Standards approved by HUD, as posted on the Department's website 
at https://www.tdhca.state.tx.us/multifamily/home/index.htm, in addi-
tion to the Department's rules and NOFA requirements. 

§13.10. Development and Unit Requirements. 
(a) Proportionality. The bedroom/bathroom/amenities and 

square footages for Direct Loan Units must be comparable to the 
bedroom/bathroom/amenities and square footages for the total number 
of Units in the Development based on the amount of Direct Loan funds 
requested as a percentage of total MFDL eligible costs. As a result of 

this requirement, the Department will use the Proration Method as the 
Cost Allocation Method in accordance with HUD CPD Notice 16-15, 
except as described in subsection (b) of this section. Additionally, the 
amount of Direct Loan funds requested cannot exceed the per-unit 
subsidy limit described in this chapter or in the applicable NOFA. 
Direct Loan Units must be provided as a percentage of each Unit Type, 
in proportion to the percentage of total costs included in the Direct 
Loan. 

(b) Floating Units. Floating Direct Loan Units may only float 
among the Units as described in the Direct Loan Contract and Direct 
Loan LURA. 

(1) For HOME, NSP, and TCAP RF, Direct Loan Units 
must float throughout the Development unless the Development also 
contains public housing Units that will receive Operating Fund or Cap-
ital Fund assistance under Section 9 of the 1937 Act as defined in 24 
CFR §5.100. 

(2) For NHTF, Direct Loan Units must float throughout the 
Development, except as prohibited by 24 CFR §93.203, concerning 
public housing units. 

(c) Unit Match Requirements. 

(1) For a Development funded with NSP and/or NHTF, a 
required matching contribution will result in at least one HOME Match-
Eligible Unit, in addition to the NSP and/or NHTF Units. 

(2) For a Development funded with HOME, a required 
matching contribution may or may not result in a HOME Match-Eli-
gible Unit, beyond the Department's HOME assisted Units. 

(3) For a Development funded with TCAP RF in the an-
nual NOFA, a matching contribution in addition to the Match that the 
Department counts from the TCAP RF investment will result in some 
amount of TCAP RF assisted Units being considered HOME Match-El-
igible Units. 

(d) Minimum Affordability Period. The minimum affordabil-
ity period for all Direct Loan Units awarded under a NOFA will match 
the greater of the term of the loan, or 30 years unless a lesser period is 
approved by the Board. The Department reserves the right to extend 
the Affordability Period for Developments that fail to meet Program 
requirements. 

(e) Restricted Units. If the Department is the only source of 
permanent funding for the Development by virtue of equity from HTC 
and MFDL funding, all Units must be income and rent restricted un-
der a combination of HTC and Direct Loan LURAs, regardless of the 
amount of deferred Developer Fee as a permanent source. If the MFDL 
funding is the only source of permanent funding for the Development, 
all Units must be income and rent restricted by the Direct Loan LURA, 
and all costs must be MFDL eligible, regardless of the amount of de-
ferred Developer Fee as a permanent source. 

(f) Income Levels Committed at Time of Application. If the 
Direct Loan funds are used in a Competitive or non-Competitive HTC-
Layered Development that is electing Income Averaging to qualify un-
der IRC §42, the Direct Loan Units required by the LURA must con-
tinue to be provided at the income levels committed at the time of Ap-
plication. Direct Loan Unit designations may not change to meet In-
come Averaging requirements. 

(g) Mandatory Development Features. Development features 
described under 10 TAC §11.101(b)(4) (relating to Mandatory Devel-
opment Amenities) may be selected to meet federal or state require-
ments, without a change to the number or description of features (e.g. 
selection of Broadband). 
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§13.11. Post-Award Requirements. 
(a) Direct Loan awardees must satisfactorily complete the 

Post-Award Requirements identified in this section after the Board 
approval date. 

(b) If a Direct Loan award is declined by the Direct Loan 
awardee and returned after Board approval, or if the Direct Loan 
awardee or Affiliates fail to timely enter into the Contract, close the 
loan, begin and complete construction, or leave a portion of the Direct 
Loan award unexpended, penalties may apply under 10 TAC §11.9(f) 
(relating to Competitive HTC Selection Criteria), and/or the Depart-
ment may prohibit the Applicant and all Affiliates from applying for 
MFDL funds for a period of two years. 

(c) Benchmarks. Extensions to the benchmarks in paragraphs 
(1) - (8) of this subsection may only be approved by the Executive 
Director or authorized designee in accordance with §13.12 or §13.13 of 
this chapter (relating to Pre-Closing and Post-Closing Amendments), 
as applicable. 

(1) Award Letter. If provided, Direct Loan awardees must 
execute and return to the Department an Award Letter, provided by the 
Department, within 15 calendar days after receipt. The Award Letter 
will be conditional in nature, and provide a basic outline of the terms 
and conditions approved by the Board. 

(2) Environmental Clearance. In order to obtain environ-
mental clearance required by the National Environmental Policy Act 
(NEPA) and other related Federal and state environmental laws (if ap-
plicable), Direct Loan Applicants, including those previously awarded 
HTC, must submit a fully completed environmental review, includ-
ing any applicable reports to the Department, within 30 calendar days 
of the Board approval date. If the awardee was contemporaneously 
awarded 9% HTC and selected Readiness to Proceed points under 10 
TAC §11.9(c)(8), this period is within 14 calendar days of the Board 
approval date. If the awardee receives an allocation of 9% HTC from 
the waitlist after the July Board meeting, the fully completed environ-
mental review must be submitted within 30 calendar days of receipt of 
the Carryover Allocation Agreement. 

(3) Contract Execution. After a Development receives en-
vironmental clearance (if applicable), the Department will draft a Con-
tract to be emailed to the Direct Loan awardee. Direct Loan awardees 
must execute and return a Contract to the Department within 30 calen-
dar days after receipt of the Contract. 

(4) Loan Closing and Construction Commencement. Loan 
closing must occur and construction must begin on or before the dates 
described in the Contract. If construction has not commenced within 12 
months of the Contract Effective Date, the award may be terminated. 

(5) Loan Closing. In preparation for closing any Direct 
Loan, the Development Owner must submit the items described in sub-
paragraphs (A) - (F) of this paragraph. Providing incomplete docu-
ments, or not responding timely to subsequent Department requests for 
materials needed to facilitate closing, may significantly inhibit the De-
partment's ability to meet closing timelines. Any request to change the 
financing structure of the Development, or the ownership structure, will 
in most cases extend the amount of time it will take for the Department 
to meet closing timelines, and may move prioritization of the closing 
below that of other Developments. 

(A) Documentation of the prior closing or concurrent 
closing with all sources of funds necessary for the long-term financial 
feasibility of the Development. 

(B) Due diligence items determined by the Department 
to be prudent and necessary to meet the Department's rules and to se-
cure the interests of the Department, as requested by Staff. 

(C) When Department funds have a first lien position 
during the construction term, or if the Development is a public work 
under state law assurance of completion of the Development in the form 
of payment and performance bonds in the full amount of the construc-
tion contract or equivalent guarantee as allowable under state law in the 
sole determination of the Department is required. Development Own-
ers utilizing the USDA §515 program for a Development that is not a 
public work are exempt from this requirement, but must meet the alter-
native requirements set forth by USDA. 

(D) Documentation required for preparation of closing 
loan documents includes, but is not limited to: 

(i) Substantially final information necessary for 
REA staff to reevaluate the transaction prior to loan closing, including 
but not limited to a substantially final development cost schedule, 
sources and uses, operating pro forma, annual operating expenses, rent 
schedule, updated written financial commitments or term sheets, and 
any additional financing exhibits that have changed since the time of 
Application; 

(ii) Substantially final Draft Owner/General Con-
tractor agreement and draft Owner/Architect agreement prior to 
closing with final executed copies required by the day of closing; 

(iii) Survey of the Property that includes a certifica-
tion to the Department, Development Owner, Title Company, and other 
lenders; 

(iv) Plans and specifications for review by the De-
partment's inspection staff. Inspection staff will issue a plan review 
letter that is intended to assist in identifying early concerns associated 
with the Department's final construction requirements; and 

(v) If layered with Housing Tax Credits, a substan-
tially final draft limited partnership agreement between the General 
Partner and the tax credit investor entity. 

(E) If required by the fund source, prior to Contract Ex-
ecution unless an earlier period is described in Chapters 10, 11, or 12 
of this title, the Development Owner must provide verification of: 

(i) Environmental clearance from the Department or 
HUD, as applicable; 

(ii) Site and Neighborhood clearance from the De-
partment; 

(iii) Documentation necessary to show compliance 
with the Uniform Relocation Assistance and Property Act and any other 
relocation requirements that may apply; 

(iv) Title Insurance Commitment or Policy showing 
the Department as Lender, with copies of all Schedule B documents; 
and 

(v) Any other documentation that is necessary or 
prudent to meet program requirements or state or federal law in the 
sole determination of the Department. 

(F) The Direct Loan Contract as executed, which will 
be drafted by the Department's counsel or its designee for the Depart-
ment. No changes proposed by the Developer or Developer's counsel 
will be accepted unless approved by the Department's Legal Division 
or its designee. 

(6) Loan Documents. The Development Owner is required 
to execute all loan closing documents required by and in the form and 
substance acceptable to the Department's Legal Division. 

(A) Loan closing documents include but are not limited 
to a promissory note, deed of trust, construction loan agreement (if the 
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proceeds of the loan are to be used for construction), LURA, Architect 
and/or licensed engineer certification of understanding to complete en-
vironmental mitigation if such mitigation is identified in HUD's envi-
ronmental clearance or the Underwriting Report and assignment and 
security instruments whereby the Developer, the Development Owner, 
and/or any Affiliates (if applicable) grants the Department their respec-
tive right, title, and interest in and to other collateral, including with-
out limitation the Owner/Architect agreement and the Owner/General 
Contractor agreement, to secure the payment and performance of the 
Development Owner's obligations under the loan documents. Addi-
tional loan terms and conditions may be imposed by the loan closing 
documents. 

(B) Loan terms and conditions may vary based on the 
type of Development, Real Estate Analysis Underwriting Report, and 
the Set-Aside under which the award was made. 

(7) Quarterly Construction Status Reports. The Develop-
ment Owner is required to submit quarterly Construction Status Re-
ports to the Asset Management Division as described and by the dead-
lines specified in 10 TAC §10.401(e) of this title (relating to Construc-
tion Status Report). 

(8) Mid-Construction Development Inspection Letter. In 
addition to any other obligations required as the result of any other 
Department funding sources, the Development Owner must submit a 
Mid-Construction Development Inspection Request once the Develop-
ment has met at least 25% construction completion as indicated on the 
G703 Continuation Sheet or HUD equivalent form. Department in-
spection staff will issue a Mid-Construction Development Inspection 
Letter that confirms work is being done in accordance with the ap-
plicable codes, the construction contract, and construction documents. 
Regardless of how Direct Loan funds are allocated among acquisition, 
Hard, and Soft costs, up to 50% of the Direct Loan award may be re-
leased prior to issuance of the Mid-Construction Development Inspec-
tion Letter, with the remaining 50% available for disbursement in ac-
cordance with the percentage of Construction Completion. 

(9) Construction Completion. Construction must be com-
pleted, as reflected by the Development's certificate(s) of occupancy (if 
new construction and/or reconstruction) and Certificate of Substantial 
Completion (AIA Form G704) or Form HUD-92485 for instances in 
which a federally insured HUD loan is being utilized, within the con-
struction term of any superior construction loan(s) or 24 months of the 
actual loan closing date if no superior construction loan(s) exists. 

(10) Closed Final Development Inspection Letter. The 
Closed Final Development Inspection Letter must be issued by the 
Department within 36 months of loan closing. This letter will verify 
committed amenities have been provided and confirm compliance 
with all applicable accessibility requirements; this letter may include 
deficiencies that require resolution. The Closed Final Development 
Inspection may be conducted concurrently with a Uniform Physical 
Condition Standards (UPCS) inspection. However, any letters as-
sociated with a UPCS inspection will not satisfy the Closed Final 
Development Inspection Letter required by this subsection. 

(11) Initial Occupancy. Initial occupancy of all MFDL as-
sisted Units by eligible households shall occur within six months of 
the final Direct Loan draw. Requests to extend the initial occupancy 
period must be accompanied by documentation of marketing efforts 
and a marketing plan. The marketing plan may be submitted to HUD 
for final approval, if required by the MFDL fund source. 

(12) Per Unit Repayment. Repayment may be required on 
a per Unit basis for Units that have not been rented to eligible house-
holds within 18 months of the final Direct Loan draw. 

(13) Termination and Repayment for Failure to Complete. 
Termination of the Direct Loan award and repayment of all disbursed 
funds will be required for any Development that is not completed 
within four years of the effective date of a Direct Loan Contract. 

(14) Disbursement of Funds. The Borrower must comply 
with the requirements in subparagraphs (A) - (K) of this paragraph in 
order to receive a disbursement of funds to reimburse eligible costs 
incurred. Submission of documentation related to the Borrower's com-
pliance with these requirements is required with a request for disburse-
ment: 

(A) All requests for disbursement must be submitted 
through the Department's Housing Contract System, using the MFDL 
draw workbook or such other format as the Department may require; 

(B) Documentation of the total construction costs in-
curred and costs incurred since the last disbursement of funds must be 
submitted. Such documentation must be signed by the General Con-
tractor and certified by the Development architect and is generally in 
the form of an AIA Form G702/ G703 or HUD equivalent form; 

(C) Disbursement requests must include a down-date 
endorsement to the Direct Loan (mortgagee) title policy or Nothing 
Further Certificate that includes a title search through the date of the 
Architect's signature on AIA form G702 or HUD equivalent form. For 
release of retainage, the down-date endorsement to the Direct Loan title 
policy or Nothing Further Certificate must be dated at least 30 calen-
dar days after the date of the completion as certified on the Certificate 
of Substantial Completion (AIA Form G704) with $0 as the work re-
maining to be completed. If AIA Form G704 or HUD equivalent form 
indicates an amount of work remaining to be completed, the Architect 
must provide confirmation that all work has been completed. Disburse-
ment requests for acquisition and closing costs are exempt from this 
requirement; 

(D) Table Funding (the wiring of Direct Loan funds to 
the title company at loan closing) may be permitted at the time of clos-
ing, for disbursement of funds related to eligible acquisition costs and 
eligible softs costs incurred, and in an amount not to exceed 50% of 
the total funds. Table Funding must be requested in writing at least 
30 calendar days prior to the anticipated closing date, and will not be 
considered unless the Direct Loan Contract has been executed and all 
necessary documentation has been submitted to and accepted by the 
Department at least 10 calendar days prior to the anticipated closing 
date; 

(E) At least 50% of Direct Loan funds (except as oth-
erwise allowed for Permanent Refinance Loans described in 10 TAC 
§13.8(e)) will be withheld from the initial disbursement of loan funds 
to allow for periodic disbursements; 

(F) The initial draw request for the Development (ex-
cluding Table Funding) must be entered into the Department's Housing 
Contract System no later than 180 days after loan closing, and may not 
be submitted prior to submission of all architectural drawings; 

(G) Up to 75% of Direct Loan funds may be drawn be-
fore providing evidence of Match. Thereafter, the Borrower must pro-
vide evidence of Match being credited to the Development prior to re-
lease of the final 25% of funds; 

(H) Developer Fee disbursement shall be limited by 
subparagraph (I) of this paragraph and is further conditioned upon 
clauses (i) - (iii), as applicable: 

(i) For Developments in which the loan is secured by 
a first lien deed of trust against the Property, 75% shall be disbursed in 
accordance with percent of construction completed. 75% of the total 
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allowable fee will be multiplied by the percent completion, as docu-
mented by the construction contract and as may be verified by an in-
spection by the Department. The remaining 25% shall be disbursed at 
the time of release of retainage; or 

(ii) For Developments in which the loan is not se-
cured by a first lien deed of trust or the Development is also utilizing 
Housing Tax Credits, Developer Fees will not be reimbursed by the 
Department, except as follows. If all other lenders and syndicator in a 
Housing Tax Credit Development (if applicable) provide written confir-
mation that they do not have an existing or planned agreement to govern 
the disbursement of Developer Fees and expect that Department funds 
shall be used to fund Developer Fees, they shall be reimbursed in the 
same manner as described in subparagraph (A) of this paragraph; and 

(iii) The Department may reasonably withhold any 
disbursement in accordance with the Loan Documents and if it is de-
termined that the Development is not progressing as reasonably neces-
sary to meet the benchmarks for the timely completion of construction 
of the Development as set forth in the loan documents, or that cost 
overruns have put the Development Owner's ability to repay its Direct 
Loan or complete the construction at risk in accordance with the terms 
of the loan documents and within budget. If disbursement has been 
withheld under this subsection, the Development Owner must provide 
evidence to the satisfaction of the Department that the Development 
will be timely completed and occupied in order to continue receiving 
funds. If disbursement is withheld for any reason, disbursement of any 
remaining Developer Fee will be made only after construction of the 
Development has been completed, and all requirements for expendi-
ture and occupancy have been met; 

(I) Expenditures must be allowable and reasonable in 
accordance with federal and state rules and regulations. The Depart-
ment shall review each expenditure requested for reasonableness. The 
Department may request the Development Owner make modifications 
to the disbursement request and is authorized to modify the disburse-
ment procedures set forth herein and to establish such additional re-
quirements for payment of Department funds to Development Owner 
as may be necessary or advisable for compliance with all program re-
quirements; 

(J) Following 50% construction completion, any funds 
will be released in accordance with the percentage of construction com-
pletion as documented on AIA Form G702/703 or HUD equivalent 
form. 10% of requested Hard Costs will be retained and will not be 
released until the final draw request. If the Development is receiving 
funds from more than one MFDL source, the retainage requirement 
will apply to each fund source individually. All of the items described 
in clauses (i) - (viii) of this subparagraph are required in order to ap-
prove the final draw request: 

(i) Fully executed Certificate of Substantial Com-
pletion (AIA Form G704) or Form HUD-92485 (for instances in which 
a federally insured HUD loan is being utilized) with $0 as the cost es-
timate of work that is incomplete. If AIA Form G704 or Form HUD-
92485 indicates an amount of work remaining to be completed, the Ar-
chitect must provide confirmation that all work has been completed; 

(ii) A down date endorsement to the Direct Loan ti-
tle policy or Nothing Further Certificate dated at least 30 calendar days 
after the date of completion as certified on the Certificate of Substantial 
Completion (AIA Form G704) or Form HUD-92485; 

(iii) For Developments not layered with Housing 
Tax Credits, a Closed Final Development Inspection Letter from the 
Department; 

(iv) For NHTF Developments layered with HTCs, 
a separate, additional cost certification form completed by an indepen-
dent, licensed, certified public accountant of all Development costs (in-
cluding project costs), subject to the conditions and limitations set forth 
in the executed Direct Loan Contract, commonly known as a cost cer-
tification; 

(v) For Developments subject to the Davis-Bacon 
Act, evidence from the Department's Senior Labor Standards Specialist 
that the Department's Notice to Proceed that serves to lock in the De-
partment of Labor's worker prevailing wage mandates at the develop-
ment and authorizes start of construction was sent and final wage com-
pliance report was received and approved or confirmation that HUD or 
other entity maintains Davis-Bacon oversight; 

(vi) Certificate(s) of Occupancy (for New Construc-
tion or Reconstruction Units); 

(vii) Development completion reports, which in-
cludes, but is not limited to, documentation of full compliance with the 
Uniform Relocation Act/104(d), Match Documentation requirements, 
and Section 3 of the Housing and Urban Development Act of 1968, as 
applicable to the Development, and any other applicable requirement; 
and 

(viii) If applicable to the Development, certification 
from Architect or a licensed engineer that all HUD environmental mit-
igation conditions have been met; 

(K) No disbursement of funds will be approved without 
receipt of all closing documents in the form and substance required by 
the Department's Legal Division; 

(L) The final draw request must be submitted within 
the construction term as determined in accordance with 10 TAC 
§13.8(c)(1) or (d)(1) as applicable, unless the construction term has 
been extended in accordance with 10 TAC §13.12 or 10 TAC §13.13 
of this chapter, as applicable; and 

(M) Annually, Borrowers must submit at least one 
draw, and may not submit more than four draws, unless previously 
approved by the Executive Director or designee. 

(15) Annual Audits and Cost Certifications under 24 CFR 
§93.406(b). 

(A) Annual Audits under 24 CFR §93.406(b). Unless 
otherwise directed by the Department, the Development Owner shall 
arrange for the performance of an annual financial and compliance au-
dit of funds received and performances rendered under the Direct Loan 
Contract, subject to the conditions and limitations set forth in the ex-
ecuted Direct Loan Contract. All approved audit reports will be made 
available for public inspection within 30 days after completion of the 
audit. 

(B) Cost Certifications under 24 CFR §93.406(b). 

(i) Non-HTC-Layered Developments. Within 180 
calendar days of the later of all title transfer requirements and con-
struction work having been performed, as reflected by the Develop-
ment's Certificate(s) of Occupancy (if New Construction) or Certificate 
of Substantial Completion (AIA Form G704 or HUD equivalent form), 
or when all modifications required as a result of the Department's Fi-
nal Construction Inspection are cleared as evidenced by receipt of the 
Closed Final Development Inspection Letter, the Development Owner 
will submit to the Department a cost certification done by an indepen-
dent licensed certified public accountant of all Development costs (in-
cluding project NHTF eligible costs), subject to the conditions and lim-
itations set forth in the executed Direct Loan Contract. 

47 TexReg 7188 October 28, 2022 Texas Register 



(ii) HTC-Layered Developments. With the Cost 
Certification required by the Low Income Housing Tax Credit Pro-
gram, the Development Owner must submit to the Department a 
cost certification completed by an independent licensed certified 
public accountant of all Development costs (including NHTF project 
eligible costs), subject to the conditions and limitations set forth in the 
executed Direct Loan Contract. 

§13.12. Pre-Closing Amendments to Direct Loan Terms. 

(a) Closing Memo to Underwriting Report. Any changes to 
the total development cost, expenses, income, and/or other sources of 
funds from time of the publication of the initial Underwriting Report 
at the time of award to the time of loan closing, must be reevaluated by 
Real Estate Analysis staff, who will typically publish a Closing Memo 
to the Underwriting Report. The Report may recommend changes to 
the principal amount and/or the repayment structure for the Multifam-
ily Direct Loan pursuant to §11.302 of this title (relating to Underwrit-
ing Rules and Guidelines), except that the change must have been an 
available option in the rule or NOFA (as applicable), and may not be 
made to awards that were competitively scored to the extent that change 
would have caused the Development to lose points. This will allow the 
Department to uphold the competitive process, mitigate any increased 
risk, and to ensure that the Development is not oversubsidized. Where 
the Department determines such risk is not adequately mitigated, the 
award may be terminated or reconsidered by the Board. Increases in 
the principal amount or scheduled payment amounts of any superior 
loans that cause the total Debt Coverage Ratio (DCR) to decrease by 
more than .05 require approval by the Board. If the changes cause the 
total DCR to no longer comply with 10 TAC §11.302 of this title (relat-
ing to Underwriting Rules and Guidelines), the award may be subject 
to termination. The Department may require the Closing Memo to be 
completed before providing a Contract to the Development Owner. 

(b) Executive Approval Required Pre-Closing. The Execu-
tive Director or authorized designee may approve amendments to loan 
terms prior to closing as described in paragraphs (1) - (6) of this sub-
section. 

(1) Extensions of up to six months to the loan closing date 
required in 10 TAC §13.11(c)(4) of this chapter (relating to Post-Award 
Requirements) may be approved prior to closing. An Applicant must 
submit sufficient evidence documenting good cause, including but not 
limited to, documented delays caused by circumstances outside the 
control of the applicant or constraints in arranging a multiple fund 
source closing. An extension will not be available if an Applicant has: 

(A) Failed to timely begin or complete a process re-
quired to close; including, but not limited to: 

(i) The process of finalizing all equity and debt fi-
nancing; 

(ii) The environmental clearance process; or 

(iii) The due diligence processing requirements; or 

(B) Made changes to the Development that require sig-
nificant additional underwriting by the Department without at least 45 
days to complete the review. 

(2) Changes to the construction term and/or loan maturity 
date to accommodate the requirements of other lenders or to maintain 
parity of term may be approved prior to closing. 

(3) Extensions of up to 12 months to the Construction 
Completion date or date of receipt of a Closed Final Development 
Inspection Letter required in 10 TAC §13.11(c)(8) of this chapter 
may be requested but generally are not approved prior to initial loan 
closing. Extensions under this paragraph are determined based on 

documentation that the extension is necessary to complete construction 
and that there is good cause for the extension. 

(4) Only to the extent determined necessary by Real Estate 
Analysis to maintain financial feasibility, changes to the amortization 
period (not to exceed 40 years) or interest rate (to not less than the 
minimum specified in rule or NOFA) that cause the annual repayment 
amount to decrease less than 20%, or any changes to the amortization 
or interest rate that increase the annual repayment amount up to 20%. 

(5) Decreases in the Direct Loan amount, provided the de-
crease does not jeopardize the financial viability of the Development 
in the determination of Real Estate Analysis may be approved prior 
to closing, though the Development Owner may be subject to penal-
ties as further described in 10 TAC §13.11 of this chapter (relating to 
Post-Award Requirements). Increases will not be approved unless the 
Applicant applies for the additional funding under an open NOFA. 

(6) Changes to other loan terms or requirements that would 
not require a waiver or change in scoring items, as necessary to facili-
tate the loan closing without exposing the Department to undue finan-
cial risk. 

(c) Board Approval Required Pre-Closing. Board approval is 
necessary for any other changes prior to closing. 

§13.13. Post-Closing Amendments to Direct Loan Terms. 
(a) Good Cause Extensions. The Executive Director or au-

thorized designee may approve extensions of up to 12 months under 
10 TAC §13.11(c)(7) - (8) or (14)(L) of this chapter (relating to Post-
Award Requirements) based on documentation that there is good cause 
for the extension. 

(b) Amendments to MFDL Awards. Except in cases of Force 
Majeure, changes to terms of awards subject to mandatory HUD report-
ing requirements will only be processed after the Construction Com-
pletion is reported to the federal oversight entity as completed, and the 
last of the MFDL funds have been drawn. 

(c) Executive Amendments. The Executive Director or autho-
rized designee may approve amendments to loan terms post-closing as 
described in paragraphs (1) - (3) of this subsection. Board approval is 
necessary for any other changes post-closing. 

(1) Changes in Terms. Changes to the amortization or ma-
turity date to accommodate the requirements of other lenders or main-
tain parity of term may be approved post-closing, provided the changes 
result in the Direct Loan continuing to meet the requirements of 10 TAC 
§13.8(c)(1) and (3) of this chapter (relating to Loan Structure and Un-
derwriting Requirements), and NOFA requirements. 

(2) Post-Closing Subordinations or Re-subordinations of 
MFDL Liens. Re-subordination of the Direct Loan in conjunction with 
refinancing may be approved post-closing, provided the conditions in 
subparagraphs (A) - (E) of this paragraph are met: 

(A) The Borrower is current with loan payments to the 
Department, and no notice has been given of any Event of Default on 
any MFDL loan. Histories of late or non-payment on any other MFDL 
loan may result in denial of the request; 

(B) The refinance does not propose payment to any of 
the Development Owner or Developer parties (including the Limited 
Partners); 

(C) A proposal for partial repayment of the MFDL lien 
is made with the request; 

(D) The new superior lien is in an amount that is equal 
to or less than the original senior lien and does not negatively affect the 
financial feasibility of the Development. 
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(i) For purposes of this section, a negative effect on 
the financial feasibility of the Development shall mean a reduction in 
the total Debt Coverage Ratio (DCR) of more than 0.05, or if the DCR 
no longer meets the requirements of 10 TAC §11.302 of this title; and 

(ii) Changes to accommodate refinancing with a 
new superior lien that is in an amount that exceeds the original senior 
lien and which will be directly applied to property improvements, 
as evidenced by the loan or security agreements (exclusive of fees 
associated with the refinance and any required reserves), will be 
considered on a case by case basis; and 

(E) The subordination or re-subordination request does 
not include a request to subordinate or resubordinate any MFDL 
LURA, with the exception of partial subordination or re-subordination 
of receivership rights (subject to the prosed receiver entity or Affil-
iate not having been Debarred by the Department or on the Federal 
Suspended or Debarred Listing). 

(3) Workout Arrangements. Changes required to the De-
partment's loan terms or amounts that are part of an approved Asset 
Management Division work out arrangement may be approved after 
Construction Completion. 

(d) Contract Assignments and Assumptions of MFDL Liens. 
The Executive Director or authorized designee may approve the Con-
tract Assignment and Assumption of MFDL Liens following approval 
of an Ownership Transfer request if the conditions in paragraphs (1) -
(3) of this subsection are met: 

(1) The assignment or assumption is not prohibited by the 
Contract, Loan Documents, or regulations; 

(2) The assignment or assumption request is based on ei-
ther subparagraph (A) or (B) of this paragraph: 

(A) There are insufficient funds available in the transac-
tion to fully repay the Direct Loan at the time of acquisition, for which 
Deferred Developer Fee, Development Owner or Affiliate Contribu-
tions, or other similar liabilities will not be considered in determining 
whether the Direct Loan could be repaid at the time of acquisition; or 

(B) The new superior lien will be directly applied to 
property improvements as evidenced by the loan or security agree-
ments, exclusive of fees association with the new financing and any 
required reserves; and 

(3) The corresponding Ownership Transfer has been ap-
proved in accordance with all requirements in 10 TAC §10.406 of this 
title (relating to Ownership Transfers), and no prospective Owner in-
cluding person, or affiliate, as those terms are defined in 2 CFR Part 180 
and 2 CFR Part 2424, Subpart I, has been subject to state Debarment or 
are on the Federal Suspended or Debarred Listing. This includes Board 
Members and Limited Partners. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 
2022. 
TRD-202204100 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 13. REGULATIONS FOR 
COMPRESSED NATURAL GAS (CNG) 
The Railroad Commission of Texas (Commission) proposes 
amendments to §13.1, Applicability, Severability, and Retroac-
tivity; §13.3, Definitions; §13.25, Filings Required for Stationary 
CNG Installations; §13.40, Manufacturer's Nameplates and 
Markings on ASME Containers; §13.61, License Categories, 
Container Manufacturer Registration, Fees, and Application for 
Licenses, Manufacturer Registrations, and Renewals; §13.63, 
Self-Insurance Requirements; §13.69, Registration and Transfer 
of CNG Cargo Tanks or Delivery Units; §13.70, Examination and 
Exempt Registration Requirements and Renewals; §13.91, Ap-
plicability; §13.93, System Protection Requirements; §13.203, 
Sections in NFPA 52 Adopted with Additional Requirements or 
Not Adopted; and §13.301, Adoption by Reference of NFPA 55. 
The Commission also proposes new §13.33, Reporting Unsafe 
CNG Activities, and §13.68, CNG Cargo Tank Requirements. 
The Commission proposes the amendments and new rules to in-
corporate provisions of Senate Bill 1582 (SB 1582) enacted dur-
ing the 87th Texas Legislative Session (Regular Session, 2021) 
and to make additional clarifying changes as discussed in the 
following paragraphs. 
SB 1582 amended section 116.034(e) and (f) of the Natural Re-
sources Code to provide for licensing and registration exami-
nation to be performed by a proctoring service. The Commis-
sion proposes amendments in §13.70(b)(3)(A)(iii), (b)(3)(C)(v), 
and (d) to incorporate the use of an online testing or proctor-
ing service and to ensure any required fee is paid to the test-
ing or proctoring service in addition to the Commission's exam-
ination fee. Proposed subsection (b)(3)(C)(v) specifies that the 
use of an online testing or proctoring service may begin upon 
the rule's effective date, which is not certain at this time. Upon 
adoption of the amendments, the Commission will include a spe-
cific date in subsection (b)(3)(C)(v). Also in §13.70(b), the Com-
mission proposes clarifying changes regarding AFS scheduling 
and registration for courses to reflect current Commission prac-
tice. In §13.70(c)(1)(A), the Commission proposes a correction 
to a typographical error that appears in the current rule text. In 
§13.70(c)(1)(B), the Commission proposes a clarification in the 
delivery truck driver activities to remove references to service 
work. Most CNG drivers do not perform service work, but if they 
do, they may take the examination referenced in §13.70(c)(1)(A) 
to be qualified to perform those activities. 
Regarding other proposed amendments, the Commission pro-
poses amendments in §13.1 to make this rule provision consis-
tent with the corresponding rule in Chapter 9 of this title regarding 
LP-Gas Safety Rules. Proposed amendments in §13.3 delete 
the definitions of some unused terms. 
In §13.25, the Commission proposes amendments to correct 
a subsection reference and to correct references to the ag-
gregate storage capacity of CNG commercial installations. In 
§13.25(c)(1), the Commission proposes to change the deadline 
for submittal of CNG Form 1501 from 10 calendar days to 
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30 calendar days, which is consistent with the similar rule in 
Chapter 9. 
The Commission proposes new §13.33 to outline the process by 
which industry members and the public may submit complaints 
about non-compliance. The proposed text of the new rule is sim-
ilar to the equivalent rule in Chapter 9. The Commission will 
update CNG Form 1022 separately from these proposed rule 
amendments. 
The Commission proposes amendments in §13.40 to make the 
rule consistent with the nameplate provisions in Chapter 9. 
The Commission proposes amendments in §13.61(b) and 
proposes new subsection (c) to make the rule consistent with 
the similar rule in Chapter 9 and redesignates the remaining 
subsections. In subsection (k), redesignated from subsection 
(j), and in subsection (p), redesignated from subsection (n), 
the Commission proposes to add references to Forms 1007A 
and 1007T. The Commission proposes new subsection (n) to 
require a 24-hour emergency telephone number, which is also 
consistent with Chapter 9. In subsection (q)(2), the Commission 
proposes to add license category "1B" which was inadvertently 
omitted from previously adopted amendments in Chapter 13. 
Proposed new §13.61(q)(3) clarifies requirements for DOT and 
ASME licensees, consistent with provisions in Chapter 9. The 
Commission also proposes new subsection (r) regarding repair 
to certain cylinders or tanks, consistent with the same provision 
recently adopted in Chapter 9. 
The Commission proposes an amendment in §13.63 to correct 
a typographical error. 
The Commission proposes new §13.68 regarding CNG cargo 
tank requirements, which is added for consistency with similar 
provisions in Chapter 9. 
The Commission proposes amendments to §13.69 regarding re-
quirements for registering different types of units to coincide with 
the proposal of new forms for registration or transfer of CNG 
cargo tanks or delivery units, which will be proposed separately 
during the comment period for these proposed amendments to 
corresponding rules in Chapter 13. Proposed amendments in 
newly designated subsection (a)(1) remove the requirement to 
file a copy of the manufacturer's data report; these reports are 
not applicable to CNG cargo tanks. 
The Commission proposes amendments to §13.91 to better re-
flect the subject matter included in the subchapter. 
The Commission proposes amendments in §13.93(c) to remove 
paragraph (6) for consistency with the similar provision in Chap-
ter 9. 
The Commission proposes to correct typographical errors in the 
Figure in §13.203 and in §13.301(b)(26). 
April Richardson, Director, Alternative Fuels Safety Department, 
has determined that for each year of the first five years that the 
amendments and new rules will be in effect, there will be no costs 
to the Commission as a result of enforcing and administering the 
proposed amendments and new rules. There are no anticipated 
fiscal implications for local governments as a result of enforcing 
the amendments and new rule. 
Ms. Richardson has also determined that for each year of the 
first five years the amendments and new rules as proposed are in 
effect the public benefit will be compliance with recent changes 
to the Texas Natural Resources Code and consistency of rule 
provisions. 

Ms. Richardson has determined that for each year of the first five 
years that the amendments and new rules will be in effect, there 
will be no economic costs for persons required to comply as a 
result of adoption of the proposed amendments and new rules. 
Persons who elect to use a testing or proctoring service for the 
rules examination in §13.70 may be charged a separate fee by 
the testing or proctoring service in addition to the Commission's 
fee for the rules examination, but the use of those services is 
optional. 
Texas Government Code, §2006.002, relating to Adoption 
of Rules with Adverse Economic Effect, directs that, as part 
of the rulemaking process, a state agency prepare an eco-
nomic impact statement that assesses the potential impact 
of a proposed rule on rural communities, small businesses, 
and micro-businesses, and a regulatory flexibility analysis that 
considers alternative methods of achieving the purpose of the 
rule if the proposed rule will have an adverse economic effect on 
rural communities, small businesses, or micro-businesses. The 
proposed amendments and new rule will not have an adverse 
economic effect on rural communities, small businesses, or 
micro businesses because the only potential cost due to the 
proposed amendments is for the use of a testing or proctoring 
service, which is optional. Therefore, the regulatory flexibility 
analysis addressed in §2006.002 is not required. 
The Commission has determined that the proposed rulemaking 
will not affect a local economy; therefore, pursuant to Texas Gov-
ernment Code, §2001.022, the Commission is not required to 
prepare a local employment impact statement for the proposed 
rules. 
The Commission has determined that the proposed amend-
ments and new rules do not meet the statutory definition of 
a major environmental rule as set forth in Texas Government 
Code, §2001.0225; therefore, a regulatory analysis conducted 
pursuant to that section is not required. 
During the first five years that the rules would be in effect, the 
proposed amendments and new rule would not: create or elim-
inate a government program; create or eliminate any employee 
positions; require an increase or decrease in future legislative 
appropriations; require an increase or decrease in fees paid to 
the agency; create a new regulation; expand, limit, or repeal an 
existing regulation; increase or decrease the number of individ-
uals subject to the rule's applicability; or affect the state's econ-
omy. 
Comments on the proposal may be submitted to Rules 
Coordinator, Office of General Counsel, Railroad Commis-
sion of Texas, P.O. Box 12967, Austin, Texas 78711-2967; 
online at www.rrc.texas.gov/general-counsel/rules/com-
ment-form-for-proposed-rulemakings; or by electronic mail to 
rulescoordinator@rrc.texas.gov. The Commission will accept 
comments until 5:00 p.m. on Monday, November 28, 2022. 
The Commission finds that this comment period is reasonable 
because the proposal and an online comment form will be 
available on the Commission's website more than two weeks 
prior to Texas Register publication of the proposal, giving in-
terested persons additional time to review, analyze, draft, and 
submit comments. The Commission cannot guarantee that 
comments submitted after the deadline will be considered. For 
further information, call Ms. Richardson at (512) 463-6935. The 
status of Commission rulemakings in progress is available at 
www.rrc.texas.gov/general-counsel/rules/proposed-rules. 
SUBCHAPTER A. SCOPE AND DEFINITIONS 
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16 TAC §13.1, §13.3 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§13.1. Applicability, Severability, and Retroactivity. 

(a) The Regulations for Compressed Natural Gas in this chap-
ter apply [This chapter applies] to the design, installation, and opera-
tion of compressed natural gas (CNG) [compression and dispensing] 
systems and equipment, including those used for compression [; the 
design and installation of CNG engine fuel systems on vehicles of all 
types and their associated fueling facilities; and the construction and 
operation of equipment for the storage, handling, and transportation of 
CNG]. 

(b) - (g) (No change.) 

§13.3. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) (No change.) 

[(2) ANSI - American National Standards Institute.] 

(2) [(3)] ASME‑‑American Society of Mechanical Engi-
neers. 

(3) [(4)] ASME Code‑‑ASME Boiler and Pressure Vessel 
Code. 

[(5) ASTM - ASTM International (formerly American So-
ciety for Testing and Materials).] 

(4) [(6)] Automatic dispenser‑‑A CNG dispenser which is 
operated by a member of the general public and which requires trans-
action authorization. 

(5) [(7)] Building‑‑A structure with walls and a roof result-
ing in the structure being totally enclosed. 

(6) [(8)] Cascade storage system‑‑Storage in multiple 
cylinders. 

(7) [(9)] Certificate holder-‑An individual: 

(A) who has passed the required management‑level or 
employee‑level examination pursuant to §13.70 of this title (relating 
to Examination and Exempt Registration Requirements and Renewal) 
and paid applicable fees; or 

(B) who holds a current examination exemption pur-
suant to §13.70 of this title. 

(8) [(10)] Certified--An individual who is authorized by the 
Commission to perform the CNG activities covered by the certification 
issued under §13.70 of this title. 

(9) [(11)] CNG‑‑See "Compressed natural gas" in this sec-
tion. 

(10) [(12)] CNG cargo tank‑‑A container which complies 
with ASME or DOT specifications used to transport CNG for delivery. 

(11) [(13)] CNG cylinder‑‑A cylinder or other container 
designed for use or used as part of a CNG system. 

(12) [(14)] CNG system‑‑A system of safety devices, cylin-
ders, piping, fittings, valves, compressors, regulators, dryers, gauges, 
relief devices, vents, installation fixtures, and other CNG equipment 
intended for use or used in any building or public place by the general 
public, or used in conjunction with a motor vehicle or mobile fuel sys-
tem fueled by CNG, and any system or facilities designed to be used 
or used in the compression, sale, storage, transportation for delivery, or 
distribution of CNG in portable CNG cylinders, but does not include 
natural gas facilities, equipment, or pipelines located upstream of the 
outlet of the natural gas meter. 

(13) [(15)] Commercial installation‑‑Any CNG installation 
located on premises other than a single family dwelling used as a res-
idence, or a private agricultural installation, including but not limited 
to a retail business establishment, school, convalescent home, hospital, 
retail CNG cylinder filling/exchange operation, service station, forklift 
refueling facility, or private motor/mobile fuel cylinder filling opera-
tion. 

(14) [(16)] Commission‑‑The Railroad Commission of 
Texas. 

(15) [(17)] Company representative‑‑The individual desig-
nated to the Commission by a license applicant or a licensee as the prin-
cipal individual in authority and actively supervising the conduct of the 
licensee's CNG activities. 

(16) [(18)] Compressed natural gas‑‑Natural gas primarily 
consisting of methane (CH4 ) in gaseous state that is compressed and 
used, stored, sold, transported, or distributed for use by or through a 
CNG system. 

(17) [(19)] Container‑‑A pressure vessel cylinder or cylin-
ders permanently manifolded together used to store CNG. 

(18) [(20)] Cylinder service valve‑‑A hand‑wheel operated 
valve connected directly to a CNG cylinder. 

(19) [(21)] Director‑‑The director of the AFS or the direc-
tor's delegate. 

(20) [(22)] Dispensing installation‑‑A CNG installation 
that dispenses CNG from any source by any means into fuel supply 
cylinders installed on vehicles or into portable cylinders. 

(21) [(23)] DOT‑‑The United States Department of Trans-
portation. 

(22) [(24)] Flexible metal hose‑‑Metal hose made from 
continuous tubing that is corrugated for flexibility and, if used for 
pressurized applications, has an external wire braid. 

(23) [(25)] Fuel supply cylinder‑‑A cylinder mounted upon 
a vehicle for storage of CNG as fuel supply to an internal combustion 
engine. 

(24) [(26)] Interim approval order‑‑The authority issued by 
the Railroad Commission of Texas following a public hearing allowing 
construction of a CNG installation. 

(25) [(27)] Licensed--Authorized by the Commission to 
perform CNG activities through the issuance of a valid license. 

(26) [(28)] Licensee--A person which has applied for and 
been granted a CNG license by the Commission. 
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(27) [(29)] Mass transit vehicle‑‑Any vehicle which is 
owned or operated by a political subdivision of a state, city, or county 
and primarily used in the conveyance of the general public. 

(28) [(30)] Metallic hose‑‑Hose in which the strength of 
the hose depends primarily on the strength of metallic parts, including 
liners or covers. 

(29) [(31)] Mobile fuel container‑‑A CNG container 
mounted on a vehicle to store CNG as the fuel supply for uses other 
than the engine to propel the vehicle, including use in an auxiliary 
engine. 

(30) [(32)] Mobile fuel system‑‑A CNG system which sup-
plies natural gas fuel to an auxiliary engine other than the engine used 
to propel the vehicle or for other uses on the vehicle. 

(31) [(33)] Motor fuel container‑‑A CNG container 
mounted on a vehicle to store CNG as the fuel supply to an engine 
used to propel the vehicle. 

(32) [(34)] Motor fuel system‑‑A CNG system to supply 
natural gas as a fuel for an engine used to propel the vehicle. 

(33) [(35)] Motor vehicle‑‑A self‑propelled vehicle li-
censed for highway use or used on a public highway. 

(34) [(36)] Operations supervisor--The individual who is 
certified by the Commission to actively supervise a licensee's CNG 
activities and is authorized by the licensee to implement operational 
changes. 

(35) [(37)] Outlet‑‑A site operated by a CNG licensee from 
which any regulated CNG activity is performed. 

(36) [(38)] Person‑‑An individual, partnership, firm, joint 
venture, association, corporation, or any other business entity, a state 
agency or institution, county, municipality, school district, or other 
governmental subdivision, or licensee. 

(37) [(39)] Point of transfer‑‑The point where the fueling 
connection is made. 

(38) [(40)] Pressure relief device‑‑A device designed to 
provide a means of venting excess pressure to prevent rupture of a 
normally charged cylinder. 

(39) [(41)] Public transportation vehicle‑‑A vehicle for hire 
to transport persons, including but not limited to taxis, buses (exclud-
ing school buses, mass transit, or special transit vehicles), or airport 
courtesy cars. 

(40) [(42)] Pullaway‑‑The accidental separation of a hose 
from a cylinder, container, transfer equipment, or dispensing equip-
ment, which could occur on a cylinder, container, transfer equipment, 
or dispensing equipment whether or not they are protected by a pull-
away or breakaway device. 

(41) [(43)] Registered manufacturer--A person who has ap-
plied for and been granted a registration to manufacture CNG contain-
ers by the Commission. 

(42) [(44)] Residential fueling facility‑‑An assembly and 
its associated equipment and piping at a residence used for the com-
pression and delivery of natural gas into vehicles. 

(43) [(45)] Rules examination--The Commission's written 
examination that measures an examinee's working knowledge of Texas 
Natural Resources Code, Chapter 116, and the rules in this chapter. 

(44) [(46)] School‑‑A public or private institution which 
has been accredited through the Texas Education Agency or the Texas 
Private School Accreditation Commission. 

(45) [(47)] School bus‑‑A vehicle that is sold or used for 
purposes that include carrying students to and from school or related 
events. 

(46) [(48)] Special transit vehicle‑‑A vehicle designed with 
limited passenger capacity which is used by a mass transit authority for 
special transit purposes, such as transport of mobility impaired persons. 

(47) [(49)] Trainee--An individual who has not yet taken 
and passed an employee-level rules examination. 

(48) [(50)] Transfer system--All piping, fittings, valves, 
pumps, compressors, meters, hoses, and equipment used in transfer-
ring CNG between containers. 

(49) [(51)] Transport‑‑Any vehicle or combination of vehi-
cles and CNG cylinders designed or adapted for use or used principally 
as a means of moving or delivering CNG from one place to another, in-
cluding but not limited to any truck, trailer, semitrailer, cargo tank, or 
other vehicle used in the distribution of CNG. 

(50) [(52)] Ultimate consumer‑‑The person controlling 
CNG immediately prior to its ignition. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204058 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER B. GENERAL RULES FOR 
COMPRESSED NATURAL GAS (CNG) 
EQUIPMENT QUALIFICATIONS 
16 TAC §§13.25, 13.33, 13.40 

The Commission proposes the amendments and new rule 
under Texas Natural Resources Code §116.012, which autho-
rizes the Commission to adopt rules and standards relating to 
compressed natural gas activities to protect the health, welfare, 
and safety of the general public; Texas Natural Resources Code 
§116.031(e), which requires a person engaging in the manufac-
ture or fabrication of containers to register with the Commission 
in accordance with rules adopted by the Commission; and Texas 
Natural Resources Code §116.034(e) and (f) as amended by 
Senate Bill 1582 (87th Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§13.25. Filings Required for Stationary CNG Installations. 

(a) (No change.) 

(b) Installations with an aggregate storage capacity of 84,500 
standard cubic feet or more. The storage capacity of each container is 
based on the container's operating pressure. 
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(1) - (6) (No change.) 

(7) The applicant shall submit to AFS written notice of 
completed construction and the Commission shall complete the field 
inspection as specified in subsection (d) [(e)] of this section. After the 
Commission has completed the inspection, the operator, pending the 
inspection findings, may commence CNG activities at the facility. 

(8) - (11) (No change.) 

(c) Commercial installations with an aggregate storage capac-
ity of less than 84,500 [240] standard cubic feet [water volume]. The 
storage capacity of each container is based on the container's operating 
pressure. 

(1) Within 30 [10] calendar days following the completion 
of a commercial container installation, the licensee shall submit CNG 
Form 1501 to AFS stating: 

(A) - (C) (No change.) 

(2) - (3) (No change.) 

(d) Physical inspection of stationary installations. 

(1) Aggregate storage capacity of 84,500 [240] standard 
cubic feet [water volume] or more. The applicant shall notify AFS in 
writing when the installation is ready for inspection. 

(A) - (B) (No change.) 

(2) Aggregate storage capacity of less than 84,500 [240] 
standard cubic feet [water volume]. After receipt of CNG Form 1501, 
AFS shall conduct an inspection as soon as possible to verify the in-
stallation described complies with the rules in this chapter. The facility 
may be operated prior to inspection if the facility fully complies with 
the rules in this chapter. If the initial inspection at a commercial instal-
lation results in the citation of non-compliance items, AFS may require 
that the subject container, including any piping, appliances, appurte-
nances, or equipment connected to it be immediately removed from 
CNG service until the applicant corrects the non-compliance items. 

(3) - (4) (No change.) 

§13.33. Reporting Unsafe CNG Activities. 
(a) A person may report any unsafe or noncompliant CNG ac-

tivities to AFS by mail, telephone, email, or fax. When possible, the 
person shall make the report using CNG Form 1022. Within five busi-
ness days of receipt of such report, AFS shall notify the alleged non-
compliant party in writing regarding the report and specify the reported 
noncompliant installations and/or activities. 

(b) The Commission may release the person's name in accor-
dance with applicable open records procedures. 

(c) A person who reports unsafe CNG activities may be called 
to testify at a Commission hearing if one is necessary following the 
initiation of an enforcement action. 

§13.40. Manufacturer's Nameplates and Markings on ASME Con-
tainers. 

(a) In addition to NFPA 52 §5.4.5.1 and NFPA 55 §7.1.6.1: [,] 

(1) Compressed [compressed] natural gas (CNG) shall 
not be introduced into any ASME [American Society of Mechanical 
Engineers (ASME)] container unless the container is [which is not] 
equipped with an original [a manufacturer's original or replacement] 
nameplate or at least one of the following nameplates permanently 
attached to the container or has the required information stamped 
directly on the vessel. 

(A) A duplicate nameplate is an additional ASME con-
tainer nameplate issued by the original manufacturer with duplicate in-

formation as the original nameplate and clearly marked as a duplicate 
nameplate but installed in a remote location. 

(B) A modification (or alteration) nameplate is a name-
plate issued and affixed by an ASME Code facility including only par-
tial information applicable to a modification or alteration performed on 
that container. 

(C) A replacement nameplate is a nameplate including 
the identical information as the original nameplate and identified as a 
replacement nameplate, but issued and affixed by the original manufac-
turer or its successor company or companies when the original name-
plate is lost or illegible. 

(2) Nameplates on ASME containers [No ASME con-
tainer] manufactured on or after November 1, 1994, shall be [used 
in the State of Texas unless it has attached to it a] stainless steel 
[manufacturer's nameplate or the required information is visibly 
stamped directly on the vessel]. 

(3) If the nameplate is attached, it shall be attached in a 
manner that will minimize corrosion of the nameplate or its attachments 
or that will not contribute to the corrosion of the container. 

(b) - (e) (No change.) 

(f) AFS may remove a container from CNG service or require 
ASME acceptance of a container at any time if AFS determines that the 
nameplate or stamped information, in any form defined in subsection 
(a) of this section, is loose, unreadable, or detached, or if it appears 
to be tampered with or damaged in any way and does not contain at a 
minimum the items defined in subsection (c) or (e) of this section as 
applicable. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204059 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER C. CLASSIFICATION, 
REGISTRATION, AND EXAMINATION 
16 TAC §§13.61, 13.63, 13.68 - 13.70 

The Commission proposes the amendments and new rule 
under Texas Natural Resources Code §116.012, which autho-
rizes the Commission to adopt rules and standards relating to 
compressed natural gas activities to protect the health, welfare, 
and safety of the general public; Texas Natural Resources Code 
§116.031(e), which requires a person engaging in the manufac-
ture or fabrication of containers to register with the Commission 
in accordance with rules adopted by the Commission; and Texas 
Natural Resources Code §116.034(e) and (f) as amended by 
Senate Bill 1582 (87th Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
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Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§13.61. License Categories, Container Manufacturer Registration, 
Fees, and Application for Licenses, Manufacturer Registrations, and 
Renewals. 

(a) (No change.) 

(b) The license categories and fees are as follows. 

(1) - (4) (No change.) 

(5) A Category 3 license for retail and wholesale dealers 
authorizes the sale, storage, transportation for delivery, or dispensing 
of CNG for use other than by an ultimate consumer, and the sale, in-
stallation, service, or repair of CNG systems as set out in Categories 2 
and [,] 5 [, and 6]. The original license fee is $750; the renewal fee is 
$300. 

(6) - (7) (No change.) 

(c) A container manufacturer registration authorizes the man-
ufacture, assembly, repair, subframing, testing and sale of CNG con-
tainers. The original registration fee is $1,000; the renewal fee is $600. 

(d) [(c)] A military service member, military veteran, or mil-
itary spouse shall be exempt from the original license fee specified in 
subsection (b) of this section pursuant to the requirements in §13.76 
of this title (relating to Military Fee Exemption). An individual who 
receives a military fee exemption is not exempt from the renewal or 
transport registration fees specified in subsection (p) [(n)] of this sec-
tion and §13.69 of this title (relating to Registration and Transfer of 
CNG Cargo Tanks or Delivery Units). 

(e) [(d)] In addition to NFPA 55 §7.1.12, no person may en-
gage in CNG activities until that person has obtained a license from 
the Commission authorizing that activity, except as follows: 

(1) A state agency or institution, county, municipality, 
school district or other governmental subdivision is exempt from 
licensing requirements as provided in Texas Natural Resources Code, 
§116.031(d), if the entity is performing CNG activities on its own 
behalf, but is required to obtain a license to perform CNG activities 
for or on behalf of a second party. 

(2) An ultimate consumer is not subject to the licensing re-
quirements of this chapter in order to perform those CNG activities 
dealing only with the ultimate consumer; however, a license is required 
to register a transport or cylinder delivery unit. An ultimate consumer's 
license does not require a fee or a company representative. 

(3) An original manufacturer of a new motor vehicle pow-
ered by CNG or a subcontractor of a manufacturer who produces a new 
CNG powered motor vehicle for the manufacturer is not subject to the 
licensing requirements of this chapter, but shall comply with all other 
rules in this chapter. 

(f) [(e)] A license obtained by an individual, partnership, cor-
poration, or other legal entity shall extend to the entity's employees who 
are performing CNG activities, provided that each employee is prop-
erly certified as required by this chapter. 

(g) [(f)] An applicant for license shall not engage in CNG ac-
tivities until it has employed a company representative who meets the 
requirements of §13.72 of this title (relating to Designation and Re-
sponsibilities of Company Representative and Operations Supervisor). 

(h) [(g)] Licensees, registered manufacturers, company repre-
sentatives, and operations supervisors at each outlet shall have copies 
of all current licenses and/or manufacturer registrations and certifica-
tion cards for employees at that location available for inspection during 

regular business hours. In addition, licensees and registered manufac-
turers shall maintain a current version of the rules in this chapter and 
any adopted codes covering CNG activities performed by the licensee 
or manufacturer, and shall provide at least one copy of all publications 
to each company representative and operations supervisor. The copies 
shall be available to employees during business hours. 

(i) [(h)] Licenses or manufacturer registrations issued under 
this chapter expire one year after issuance at midnight on the last day 
of the month previous to the month in which they are issued. 

(j) [(i)] If a license or registration expires, the person shall im-
mediately cease CNG activities. 

(k) [(j)] Applicants for a new license shall file with AFS: 

(1) a properly completed CNG Form 1001 listing all names 
under which CNG related activities requiring licensing are to be con-
ducted and the applicant's properly qualified company representative, 
and the following forms or documents as applicable: 

(A) CNG Form 1001A if the applicant will operate any 
outlets pursuant to subsection (l) [(j)] of this section; 

(B) CNG Form 1007, 1007A, or 1007T and any infor-
mation requested in §13.69 of this title if the applicant intends to reg-
ister any CNG cargo tanks or container delivery units; 

(C) CNG Form 1019 if the applicant will be transferring 
the operation of one or more existing retail service stations; 

(D) any form required to comply with §13.62 of this 
title (relating to Insurance Requirements); 

(E) a copy of current certificate of account status if re-
quired by §13.75 of this title (relating to Franchise Tax Certification 
and Assumed Name Certificate); and/or 

(F) copies of the assumed name certificates if required 
by §13.75 of this title; and 

(2) payment for all applicable fees. 

(A) If the applicant submits the payment by mail, the 
payment shall be in the form of a check, money order or printed copy 
of an online receipt. 

(B) If the applicant pays the applicable fee online, the 
applicant shall submit a copy of an online receipt via mail, email, or 
fax. 

(l) [(k)] A licensee shall submit CNG Form 1001A listing all 
outlets operated by the licensee. 

(1) Each outlet shall employ an operations supervisor who 
meets the requirements of §13.72 of this title. 

(2) Each outlet shall be listed on the licensee's renewal 
specified in subsection (m) [(l)] of this section. 

(m) [(l)] Beginning February 15, 2021, a prospective container 
manufacturer may apply to AFS to manufacture CNG containers in the 
state of Texas. Beginning February 15, 2021, a person shall not engage 
in the manufacture of CNG containers in this state unless that person 
has obtained a container manufacturer's registration as specified in this 
subsection. 

(1) Applicants for container manufacturer registration shall 
file with AFS CNG Form 1001M, and the following forms or docu-
ments as applicable: 

(A) any form required by §13.62 of this title; 
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(B) a copy of current certificate of account status if re-
quired by §13.75 of this title; 

(C) copies of the assumed name certificates if required 
by §13.75 of this title; 

(D) a copy of current DOT authorization. A registered 
manufacturer shall not continue to operate after the expiration date of 
the DOT authorization; and/or 

(E) a copy of current ASME Code, Section VIII certifi-
cate of authorization or "R" certificate. If ASME is unable to issue a re-
newed certificate of authorization prior to the expiration date, the man-
ufacturer may request in writing an extension of time not to exceed 60 
calendar days past the expiration date. The request for extension shall 
be received by AFS prior to the expiration date of the ASME certificate 
of authorization referred to in this section, and shall include a letter or 
statement from ASME that the agency is unable to issue the renewal 
certificate of authorization prior to expiration and that a temporary ex-
tension will be granted for its purposes. A registered manufacturer shall 
not continue to operate after the expiration date of an ASME certificate 
of authorization until the manufacturer files a current ASME certificate 
of authorization with AFS or AFS grants a temporary exception. 

(2) By filing CNG Form 1001M, the applicant certifies that 
it has read the requirements of this chapter and shall comply with all 
applicable rules, regulations and adopted standards. 

(3) The required fee shall accompany CNG Form 1001M. 
An original registration fee is $1,000; the renewal fee is $600. 

(A) If submitted by mail, payment shall be by check, 
money order, or printed copy of an online receipt. 

(B) If submitted by email or fax, payment shall be a 
copy of an online receipt. 

(4) If a manufacturer registration expires or lapses, the per-
son shall immediately cease the manufacture, assembly, repair, testing 
and sale of CNG containers in Texas. 

(n) Applications for license or registration must include a 
24-hour emergency telephone number. 

(o) [(m)] AFS will review an application for license or regis-
tration to verify all requirements have been met. 

(1) If errors are found or information is missing in the ap-
plication or other documents, AFS will notify the applicant of the de-
ficiencies in writing. 

(2) The applicant must respond with the required informa-
tion and/or documentation within 30 days of the written notice. Failure 
to respond by the deadline will result in withdrawal of the application. 

(3) If all requirements have been met, AFS will issue the 
license or manufacturer registration and send the license or registration 
to the licensee or manufacturer, as applicable. 

(p) [(n)] For license and manufacturer registration renewals: 

(1) AFS shall notify the licensee or registered manufacturer 
in writing at the address on file with AFS of the impending license or 
manufacturer registration expiration at least 30 calendar days before 
the date the license or registration is scheduled to expire. 

(2) The renewal notice shall include copies of applicable 
CNG Forms 1001, 1001A, and 1007, 1007A or CNG Form 1001M 
showing the information currently on file. 

(3) The licensee or registered manufacturer shall review 
and return all renewal documentation to AFS with any necessary 
changes clearly marked on the forms. The licensee or registered 

manufacturer shall submit any applicable fees with the renewal 
documentation. 

(4) Failure to meet the renewal deadline set forth in this 
section shall result in expiration of the license or manufacturer regis-
tration. 

(5) If a person's license or manufacturer registration ex-
pires, that person shall immediately cease performance of any CNG 
activities authorized by the license or registration. 

(6) If a person's license or manufacturer registration has 
been expired for 90 calendar days or fewer, the person shall submit 
a renewal fee that is equal to 1 1/2 times the renewal fee in subsection 
[subsections] (a) [and (k)] of this section [, respectively]. 

(7) If a person's license or manufacturer registration has 
been expired for more than 90 calendar days but less than one year, 
the person shall submit a renewal fee that is equal to two times the re-
newal fee. 

(8) If a person's license or manufacturer registration has 
been expired for one year or longer, that person shall not renew, but 
shall comply with the requirements for issuance of an original license 
or manufacturer registration under subsections [(i) or] (k) or (m) of this 
section. 

(9) After verification that the license or registered manu-
facturer has met all requirements for licensing or manufacturer regis-
tration, AFS shall renew the license or registration and send the appli-
cable authorization to the licensee or manufacturer. 

(q) [(o)] Applicants for license or license renewal in the fol-
lowing categories shall comply with these additional requirements. 

(1) An applicant for a Category 4 license or renewal shall 
file with AFS a completed CNG Form 1505, certifying that the appli-
cant will follow the testing procedures indicated. CNG Form 1505 shall 
be signed by the appropriate CNG company representative designated 
on CNG Form 1001. 

(2) An applicant for Category 1 ,1B, or 4 license or renewal 
who tests tanks, subframes CNG cargo tanks, or performs other activi-
ties requiring DOT registration shall file with AFS a copy of any appli-
cable current DOT registrations. Such registration shall comply with 
Title 49, Code of Federal Regulations, Part 107 (Hazardous Materials 
Program Procedures), Subpart F (Registration of Cargo Tank and Cargo 
Tank Motor Vehicle Manufacturers and Repairers and Cargo Tank Mo-
tor Vehicle Assemblers). 

(3) An applicant for Category 1, 1A or 4 license or renewal 
who repairs or tests ASME containers shall file with AFS a copy of its 
current ASME Code, Section VIII certificate of authorization or "R" 
certificate. If ASME is unable to issue a renewed certificate of autho-
rization prior to the expiration date, the manufacturer may request in 
writing an extension of time not to exceed 60 calendar days past the ex-
piration date. The request for extension shall be received by AFS prior 
to the expiration date of the ASME certificate of authorization referred 
to in this section, and shall include a letter or statement from ASME 
that the agency is unable to issue the renewal certificate of authoriza-
tion prior to expiration and that a temporary extension will be granted 
for its purposes. A registered manufacturer shall not continue to op-
erate after the expiration date of an ASME certificate of authorization 
until the manufacturer files a current ASME certificate of authorization 
with AFS or AFS grants a temporary exception. 

(r) Repair to a US DOT cylinder or cargo tank is defined in 49 
CFR §§180.203, 180.403 and 180.413. Changes made to or mainte-
nance of a cylinder or cargo tank excluded from the definition of repair 
in 49 CFR §§180.203, 180.403 and 180.413 do not require a license. 

47 TexReg 7196 October 28, 2022 Texas Register 



§13.63. Self-Insurance Requirements. 
(a) - (c) (No change.) 

(d) Periodic reports. The applicant shall file [with] semiannual 
reports and annual statements reflecting the applicant's financial condi-
tion and status of its self‑insurance program with AFS during the period 
of its self‑insurer status by March 10 and September 10 of each year. 

(e) - (g) (No change.) 

§13.68. CNG Cargo Tank Requirements. 
(a) Applicability. 

(1) This section applies to transport containers constructed 
under special permit from the Department of Transportation (DOT) for 
the transportation of CNG. 

(2) All CNG cargo tanks shall comply with US DOT Code 
of Federal Regulations (CFR) or Transport Canada (TC) Transportation 
of Dangerous Goods (TDG). 

(3) Licensees and ultimate consumers shall comply with 
other DOT or motor vehicle requirements, if applicable. In addition, 
transports shall comply with the applicable sections of 49 CFR, the 
Federal Motor Vehicle Safety Standards, and any other applicable reg-
ulations. 

(b) Testing Requirements. Each transport container unit re-
quired to be registered with AFS shall be tested in accordance with the 
special permit under which it was constructed, relating to requirements 
for test and inspection. The tests shall be conducted by any individual 
authorized by the United States Department of Transportation through 
a DOT "CT" number to conduct such tests. This section shall not apply 
to the initial transfer of unregistered units that are tested and transferred 
from another state. If the test results show any unsafe condition, or if 
the transport unit does not comply with the special permit, the trans-
port container unit shall be immediately removed from CNG service 
and shall not be returned to CNG service until all necessary repairs 
have been made and AFS authorizes in writing its return to service. 

(c) Markings. CNG transports and container delivery units 
shall be marked on each side and the rear with the name of the licensee 
or the ultimate consumer operating the unit. Such lettering shall be 
legible and at least two inches in height and in sharp color contrast to 
the background. AFS shall determine whether the name marked on the 
unit is sufficient to properly identify the licensee or ultimate consumer 
operating the unit. 

§13.69. Registration and Transfer of CNG Cargo Tanks or Delivery 
Units. 

[(a) All CNG cargo tanks shall comply with US DOT Code of 
Federal Regulations (CFR) or Transport Canada (TC) Transportation 
of Dangerous Goods (TDG).] 

(a) [(b)] A person who operates a transport equipped with 
CNG cargo tanks or any container delivery unit, regardless of who 
owns the transport or unit, shall register such transport or unit with 
AFS in the name or names under which the operator conducts business 
in Texas prior to the unit being used in CNG service. 

(1) To register a cargo tank unit previously unregistered in 
Texas, the operator of the unit shall: 

(A) pay to AFS the $270 registration fee for each 
transport [unit]; 

(B) file a properly completed CNG Form 1007; 

[(C) file a copy of the manufacturer's data report; ] 

(C) [(D)] file a copy of the US DOT special permit un-
der which the container is built; and 

(D) [(E)] file a copy of the most recent test required by 
§13.68 of this title (relating to CNG Cargo Tank Requirements) [the 
US DOT special permit under which the container was built]. 

(2) To register a container delivery unit previously unreg-
istered in Texas, the operator of the unit shall: 

(A) pay to AFS the $270 registration fee for each unit; 
and 

(B) file a properly completed CNG Form 1007A. 

(3) [(2)] To register a CNG cargo tank or any container de-
livery unit which was previously registered in Texas but for which the 
registration has expired, the operator of the unit shall: 

(A) pay to AFS the $270 registration fee; 

(B) file a properly completed CNG Form 1007 for cargo 
tanks or CNG Form 1007A for container delivery units; and 

(C) for cargo tanks, file a copy of the latest test results 
required by §13.68 of this title if an expired unit has not been used in 
the transportation of CNG for over one year, or if a current test has not 
been filed with AFS. 

(4) [(3)] To transfer a currently registered unit, the new op-
erator of the unit shall: 

(A) pay the $100 transfer fee for each unit; [and] 

(B) file a properly completed CNG Form 1007T; and 
[1007] 

(C) for cargo tanks, file a copy of the latest test results 
required by §13.68 of this title if one has not been filed with AFS. 

(5) [(4)] To re-register a currently registered unit, the li-
censee operating the unit shall: 

(A) pay a $270 annual registration fee; 

(B) file CNG Form 1007 for cargo tanks or CNG Form 
1007A for container delivery units or the truck list provided with li-
censee's renewal notice; and 

(C) for cargo tanks file a copy of the latest test results 
required by §13.68 of this title if one has not been filed with AFS. 

(b) [(c)] When all registration or transfer requirements have 
been met, AFS shall issue CNG Form 1004 which shall be properly af-
fixed in accordance with the placement instructions on the form. CNG 
Form 1004 shall authorize the licensee or ultimate consumer to whom 
it has been issued and no other person to operate such unit in the trans-
portation of CNG and to fill the transport containers. 

(1) A person shall not operate a CNG transport or cylinder 
delivery unit in Texas unless the CNG Form 1004 has been properly 
affixed or unless its operation has been specifically approved by AFS. 

(2) A person shall not introduce CNG into a transport con-
tainer unless that unit bears a CNG Form 1004 or unless specifically 
approved by AFS. 

(3) CNG Form 1004 shall not be transferable by the person 
to whom it has been issued, but shall be registered by any subsequent 
licensee or ultimate consumer prior to the unit being placed into CNG 
service. 

(4) This subsection shall not apply to: 

(A) a container manufacturer/fabricator who introduces 
a reasonable amount of CNG into a newly constructed container in 
order to properly test the vessel, piping system, and appurtenances prior 
to the initial sale of the container. The CNG shall be removed from the 
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transport container prior to the transport leaving the manufacturer's or 
fabricator's premises; or 

(B) a person who introduces a maximum of 500 cubic 
feet of CNG into a newly constructed transport container when such 
container will provide the motor fuel to the chassis engine for the pur-
pose of allowing the unit to reach its destination. 

(5) AFS shall not issue a CNG Form 1004 if AFS or a Cat-
egory 1 or 4 licensee determines that the transport is unsafe for CNG 
service. 

(6) If a CNG Form 1004 decal on a unit currently registered 
with AFS is destroyed, lost, or damaged, the operator of that vehicle 
shall obtain a replacement by filing CNG Form 1018B and a $50 re-
placement fee with AFS. 

§13.70. Examination and Exempt Registration Requirements and Re-
newals. 

(a) (No change.) 

(b) Rules examination. 

(1) An individual who passes the applicable rules examina-
tion with a score of at least 75% will become a certificate holder. AFS 
will send [mail] a certificate to the licensee listed on the CNG Form 
1016. If a licensee is not listed on the form, AFS will send the certifi-
cate [will be mailed] to the individual's personal address. 

(A) - (B) (No change.) 

(2) (No change.) 

(3) An individual who files CNG Form 1016 and pays the 
applicable nonrefundable examination fee may take the rules examina-
tion. 

(A) Dates and locations of available Commission CNG 
examinations may be obtained [in the Austin offices of AFS and] on 
the Commission's web site [, and shall be updated at least monthly]. 
Examinations may be administered: [conducted] 

(i) at the Commission's AFS Training Center in 
Austin; [between the hours of 8:00 a.m. and 12:00 noon, Monday 
through Friday, except for state holidays, and] 

(ii) at other designated times and locations around 
the state; and 

(iii) through an online testing or proctoring service. 

(B) Individuals or companies may request in writing 
that examinations be given in their area. AFS shall schedule [its] ex-
aminations [and locations] at its discretion. 

(C) [(B)] Exam fees. 

(i) The nonrefundable management-level rules ex-
amination fee is $70. 

(ii) The nonrefundable employee-level rules exami-
nation fee is $40. 

(iii) The nonrefundable examination fees shall be 
paid each time an individual takes an examination. 

(iv) A military service member, military veteran, or 
military spouse shall be exempt from the examination fee pursuant to 
the requirements in §13.76 of this title (relating to Military Fee Ex-
emption). An individual who receives a military fee exemption is not 
exempt from renewal fees specified in subsection (h) of this section. 

(v) Beginning on the effective date of this rule, indi-
viduals who register for an examination to be administered by a testing 

or proctoring service shall pay any fee required by the testing or proc-
toring service in addition to paying the examination fee to the Com-
mission. 

(D) [(C)] Time limits. 

(i) An applicant shall complete the examination 
within two hours. 

(ii) The examination proctor shall be the official 
timekeeper. 

(iii) An examinee shall submit the examination and 
the answer sheet to the examination proctor before or at the end of the 
established time limit for an examination. 

(iv) The examination proctor shall mark any answer 
sheet that was not completed within the time limit. 

(E) [(D)] Each individual who performs CNG activities 
as an employee of an ultimate consumer or a state agency, county, mu-
nicipality, school district, or other governmental subdivision shall be 
properly supervised by his or her employer. Any such individual who 
is not certified by AFS to perform such CNG activities shall be properly 
trained by a competent person in the safe performance of such CNG ac-
tivities. 

(c) The following examinations are offered by the Commis-
sion. 

(1) Employee‑level examinations: 
(A) The Service and Installation Technician examina-

tion qualifies an individual to perform all CNG activities related to sta-
tionary CNG systems, including CNG containers, piping, and equip-
ment. The Service and Installation examination does not authorize an 
individual to fill containers or operate a CNG [doe] transport. 

(B) The Delivery Truck Driver examination qualifies an 
individual to operate a cargo tank [or cylinder deliver unit], load and 
unload CNG and connect and disconnect transfer hoses, and operate 
a cylinder delivery unit [, perform all activities related to stationary 
CNG systems, including CNG containers, piping and equipment, and 
inspect, fill, disconnect, and connect CNG cylinders]. 

(C) The Cylinder Filler examination qualifies an indi-
vidual to inspect, fill, disconnect, and connect CNG cylinders. 

(2) (No change.) 

(d) Within 15 calendar days of the date an individual takes an 
examination, AFS shall notify the individual of the results of the ex-
amination. 

(1) If the examination is graded or reviewed by a testing or 
proctoring service, AFS shall notify the individual of the examination 
results within 14 days of the date AFS receives the results from the 
testing or proctoring service. 

(2) If the notice of the examination results will be delayed 
for longer than 90 days after the examination date, AFS shall notify 
the individual of the reason for the delay before the 90th day. AFS 
may require a testing or proctoring service to notify an individual of 
the individual's examination results. 

(e) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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♦ ♦ ♦ Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204060 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER D. CNG COMPRESSION, 
STORAGE, AND DISPENSING SYSTEMS 
16 TAC §13.91, §13.93 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§13.91. Applicability. 
This subchapter applies to the design, construction, installation, and 
operation of cylinders, pressure vessels, compression equipment, 
buildings and structures, and associated equipment used for stationary 
[storage and dispensing of] compressed natural gas (CNG) installations 
[as an engine fuel in fleet and automatic dispensing operations]. 

§13.93. System Protection Requirements. 
(a) - (b) (No change.) 

(c) Guardrails at CNG stationary installations shall comply 
with the following: 

(1) - (5) (No change.) 

[(6) A minimum clearance of 24 inches shall be maintained 
between the railing and any part of the CNG compression equipment, 
cylinder cascades, containers, or dispensing equipment.] 

(d) - (g) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204061 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

SUBCHAPTER G. ADOPTION BY 
REFERENCE OF NFPA 52 (VEHICULAR 
GASEOUS FUEL SYSTEMS CODE) 
16 TAC §13.203 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§13.203. Sections in NFPA 52 Adopted with Additional Requirements 
or Not Adopted. 

Table 1 of this section lists certain NFPA 52 sections which the Com-
mission adopts with additional requirements or does not adopt in order 
to address the Commission's rules in this chapter. 
Figure: 16 TAC §13.203 
[Figure: 16 TAC §13.203] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204062 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER H. ADOPTION BY 
REFERENCE OF NFPA 55 (COMPRESSED 
GASES AND CRYOGENIC FLUIDS CODE) 
16 TAC §13.301 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
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Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§13.301. Adoption by Reference of NFPA 55. 

(a) (No change.) 

(b) Effective February 15, 2021, the Commission also adopts 
by reference all other NFPA publications or portions of those publica-
tions referenced in NFPA 55 which apply to CNG activities only. The 
pamphlets adopted by reference in NFPA 55 are: 

(1) - (25) (No change.) 

(26) NFPA 505, Fire Safety Standard for Powered Indus-
trial Trucks [Tricks] Including Type Designations, Areas of Use, Con-
versions, Maintenance, and Operations, 2011 edition; 

(27) - (29) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204063 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

CHAPTER 14. REGULATIONS FOR 
LIQUEFIED NATURAL GAS (LNG) 
The Railroad Commission of Texas (Commission) proposes 
amendments to §14.2004, Applicability, Severability, and 
Retroactivity; §14.2007, Definitions; §14.2014, Application for 
License or Manufacturer Registration (New and Renewal); 
§14.2016, Penalty Guidelines and Enforcement; §14.2019, 
Examination Requirements and Renewals; §14.2040, Filings 
Required for Stationary LNG Installations; §14.2043, Tempo-
rary Installations; §14.2101, System Protection Requirements; 
§14.2637, Signs and Labeling; §14.2704, Registration and 
Transfer of LNG Transports; §14.2707, Testing Requirements; 
§14.2710, Markings; §14.2725, Exhaust System; and §14.2801, 
Adoption by Reference of NFPA 52. The Commission also 
proposes new §14.2050, Reporting Unsafe LNG Activities, and 
new §14.2053, Manufacturer's Nameplate and Markings on 
ASME Containers. 
The Commission proposes the amendments and new rules to in-
corporate provisions of Senate Bill 1582 (SB 1582) enacted dur-
ing the 87th Texas Legislative Session (Regular Session, 2021) 
and to make additional clarifying changes as discussed in the 
following paragraphs. 
SB 1582 amended section 116.034(e) and (f) of the Natural 
Resources Code to provide for licensing and registration exami-
nation to be performed by a proctoring service. The Commission 
proposes amendments in §14.2019(b)(3)(A)(iii), (b)(3)(C)(v), 
and (d) to incorporate the use of an online testing or proctoring 

service and to ensure any required fee is paid to the testing or 
proctoring service in addition to the Commission's examination 
fee. Proposed subsection (b)(3)(C)(v) specifies that the use of 
an online testing or proctoring service may begin upon the rule's 
effective date, which is not certain at this time. Upon adoption 
of the amendments, the Commission will include a specific date 
in subsection (b)(3)(C)(v). Also in §14.2019(b), the Commission 
proposes clarifying changes regarding AFS scheduling and 
registration for courses to reflect current Commission practice. 
Regarding other proposed amendments, the Commission pro-
poses amendments in §14.2004 to make this rule provision 
consistent with the corresponding rule in Chapter 9 of this 
title regarding LP-Gas Safety Rules. Proposed amendments 
in §14.2007 delete the definitions of unused terms and make 
nonsubstantive clarifications in other definitions. 
The Commission proposes amendments in §14.2014(f)(1)(B) 
and in subsection (k)(2) to add references to Forms 2007A and 
2007T. The Commission proposes new subsection (i) to require 
a 24-hour emergency telephone number, which is consistent 
with Chapter 9, and for clarification as the number is required 
on Form 2001. Proposed new subsection (l)(3) clarifies require-
ments for DOT and ASME licensees, consistent with provisions 
in Chapter 9. The Commission also proposes new subsection 
(m) regarding repair to certain cylinders or tanks, consistent 
with the same provision recently adopted in Chapter 9. 
The Commission proposes an amendment in §14.2016 to cor-
rect a typographical error. 
In §14.2040(b)(1), the Commission proposes to change the 
deadline for submittal of LNG Form 2501 from 10 calendar days 
to 30 calendar days, which is consistent with the similar rule in 
Chapter 9. 
In §14.2043(d), the Commission proposes a correction in the 
reference to the additional electrical requirements. 
The Commission proposes new §14.2050 to outline the process 
by which industry members and the public may submit com-
plaints about non-compliance. The proposed text of the new rule 
is similar to the equivalent rule in Chapter 9. The Commission 
will update LNG Form 2022 separately from these proposed rule 
amendments. 
The Commission proposes new §14.2053 to address nameplate 
requirements consistent with the equivalent rule in Chapter 9 and 
concurrently proposed amendments to §13.40. 
The Commission proposes an amendment in §14.2101(b)(9) to 
correct a typographical error. 
The Commission proposes new §14.2637(d) to move the re-
quirement from its current location in §14.2710 to better reflect 
that the requirement applies to mobile installations, not trans-
ports. 
The Commission proposes amendments to §14.2704 to coincide 
with the proposal of new forms for registration or transfer of LNG 
cargo tanks or delivery units, which will be proposed separately 
during the comment period for these proposed amendments to 
corresponding rules in Chapter 14. 
The Commission proposes an amendment in §14.2707(b) to cor-
rect a reference to a 49 Code of Federal Regulations section 
number. 
The Commission proposes to amend §14.2710 as previously 
discussed with §14.2637. 
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The Commission amendments in §14.2725 and §14.2801(b)(1) 
to correct typographical errors. 
April Richardson, Director, Alternative Fuels Safety Department, 
has determined that there will be no costs to the Commission 
as a result of enforcing and administering the proposed amend-
ments and new rules. There are no anticipated fiscal implications 
for local governments as a result of enforcing the amendments 
and new rules. 
Ms. Richardson has also determined that for each year of the 
first five years the amendments and new rules as proposed are in 
effect the public benefit will be compliance with recent changes 
to the Texas Natural Resources Code and consistency of rule 
provisions. 
Ms. Richardson has determined that for each year of the first five 
years that the amendments and new rules will be in effect, there 
will be no economic costs for persons required to comply as a 
result of adoption of the proposed amendments and new rules. 
Persons who elect to use a testing or proctoring service for the 
rules examination in §14.2019 may be charged a separate fee by 
the testing or proctoring service in addition to the Commission's 
fee for the rules examination, but the use of those services is 
optional. 
Texas Government Code, §2006.002, relating to Adoption 
of Rules with Adverse Economic Effect, directs that, as part 
of the rulemaking process, a state agency prepare an eco-
nomic impact statement that assesses the potential impact 
of a proposed rule on rural communities, small businesses, 
and micro-businesses, and a regulatory flexibility analysis that 
considers alternative methods of achieving the purpose of the 
rule if the proposed rule will have an adverse economic effect on 
rural communities, small businesses, or micro-businesses. The 
proposed amendments and new rules will not have an adverse 
economic effect on rural communities, small businesses, or 
micro businesses because the only potential cost due to the 
proposed amendments is for the use of a testing or proctoring 
service, which is optional. Therefore, the regulatory flexibility 
analysis addressed in §2006.002 is not required. 
The Commission has determined that the proposed rulemaking 
will not affect a local economy; therefore, pursuant to Texas Gov-
ernment Code, §2001.022, the Commission is not required to 
prepare a local employment impact statement for the proposed 
rules. 
The Commission has determined that the proposed amend-
ments and new rules do not meet the statutory definition of 
a major environmental rule as set forth in Texas Government 
Code, §2001.0225; therefore, a regulatory analysis conducted 
pursuant to that section is not required. 
During the first five years that the rules would be in effect, the 
proposed amendments and new rules would not: create or elim-
inate a government program; create or eliminate any employee 
positions; require an increase or decrease in future legislative 
appropriations; require an increase or decrease in fees paid to 
the agency; create a new regulation; expand, limit, or repeal an 
existing regulation; increase or decrease the number of individ-
uals subject to the rule's applicability; or affect the state's econ-
omy. 
Comments on the proposal may be submitted to Rules 
Coordinator, Office of General Counsel, Railroad Commis-
sion of Texas, P.O. Box 12967, Austin, Texas 78711-2967; 
online at www.rrc.texas.gov/general-counsel/rules/com-

ment-form-for-proposed-rulemakings; or by electronic mail to 
rulescoordinator@rrc.texas.gov. The Commission will accept 
comments until 5:00 p.m. on Monday, November 28, 2022. 
The Commission finds that this comment period is reasonable 
because the proposal and an online comment form will be 
available on the Commission's website more than two weeks 
prior to Texas Register publication of the proposal, giving in-
terested persons additional time to review, analyze, draft, and 
submit comments. The Commission cannot guarantee that 
comments submitted after the deadline will be considered. For 
further information, call Ms. Richardson at (512) 463-6935. The 
status of Commission rulemakings in progress is available at 
www.rrc.texas.gov/general-counsel/rules/proposed-rules. 
The Commission proposes the amendments and new rules 
under Texas Natural Resources Code §116.012, which autho-
rizes the Commission to adopt rules and standards relating to 
compressed natural gas activities to protect the health, welfare, 
and safety of the general public; Texas Natural Resources Code 
§116.031(e), which requires a person engaging in the manufac-
ture or fabrication of containers to register with the Commission 
in accordance with rules adopted by the Commission; and Texas 
Natural Resources Code §116.034(e) and (f) as amended by 
Senate Bill 1582 (87th Legislature, Regular Session). 
SUBCHAPTER A. GENERAL APPLICABIL-
ITY AND REQUIREMENTS 
16 TAC §§14.2004, 14.2007, 14.2014, 14.2016, 14.2019,
14.2040, 14.2043, 14.2050, 14.2053 

Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§14.2004. Applicability, Severability, and Retroactivity. 

(a) The Regulations for Liquefied Natural Gas in this chapter 
[This chapter is intended to] apply to the design, installation, and opera-
tion of liquefied natural gas (LNG) [dispensing] systems and equipment 
[,the design and installation of LNG engine fuel systems on vehicles of 
all types and their associated fueling facilities, and the construction and 
operation of equipment for the storage, handling, and transportation of 
LNG]. 

(b) - (g) (No change.) 

§14.2007. Definitions. 
The following words and terms when used in this chapter shall have 
the following meanings unless the context clearly indicates otherwise. 

(1) - (3) (No change.) 

[(4) API--American Petroleum Institute.] 

(4) [(5)] ASME--American Society of Mechanical Engi-
neers. 

(5) [(6)] ASME Code--The American Society of Mechan-
ical Engineers Boiler and Pressure Vessel Code, Section I, Section IV, 
Section VIII, and Section IX. 

(6) [(7)] Automatic fuel dispenser--A fuel dispenser which 
requires transaction authorization. 

(7) [(8)] Certificate holder--An individual who has passed 
the required management-level or employee-level examination pur-
suant to §14.2019 of this title (relating to Examination Requirements 
and Renewals) and paid the applicable fees. 
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(8) [(9)] Certified--An individual who is authorized by the 
Commission to perform the LNG activities covered by the certification 
issued under §14.2019 of this title. 

(9) [(10)] Combustible material--A solid material which, in 
the form in which it is used and under the conditions anticipated, can be 
ignited and will burn, support combustion, or release flammable vapors 
when subjected to fire or heat. 

(10) [(11)] Commercial installation--An LNG equipment 
installation located on premises other than a single-family dwelling 
used primarily as a residence. 

(11) [(12)] Commission--The Railroad Commission of 
Texas. 

(12) [(13)] Company representative--The individual desig-
nated to the Commission by a license applicant or a licensee as the prin-
cipal individual in authority and actively supervising the conduct of the 
licensee's LNG activities. 

(13) [(14)] Container--Any LNG vessel manufactured to 
the applicable sections of the American Petroleum Institute (API) [API] 
Code, ASME Code, or DOT requirements in effect at the time of man-
ufacture. 

(14) [(15)] Container appurtenances--Components in-
stalled in container openings, including but not limited to pressure 
relief devices, shutoff valves, backflow check valves, excess flow 
check valves, internal valves, liquid level gauges, pressure gauges, 
and plugs. 

(15) [(16)] Conversion--The changes made to a vehicle to 
allow it to use LNG as a motor fuel. 

(16) [(17)] Dike--A structure used to establish an impound-
ing area. 

(17) [(18)] Director--The director of AFS or the director's 
delegate. 

(18) [(19)] Dispensing system--That combination of 
valves, meters, hoses, piping, electrical connections, and fuel connec-
tions used to distribute LNG to mobile or motor fuel containers. 

(19) [(20)] DOT--The United States Department of Trans-
portation. 

(20) [(21)] Employee--Any individual who renders or per-
forms any services or labor for compensation, including individuals 
hired on a part-time or temporary basis, full-time or permanent basis, 
independent contractors, and owner-employees. 

(21) [(22)] Final approval--The authority issued by AFS al-
lowing the introduction of LNG into a container and system. 

[(23) Fired equipment--Any equipment in which the com-
bustion of fuels takes place.] 

(22) [(24)] Ignition source--Any item, substance, or event 
having adequate temperature and energy release of the type and magni-
tude sufficient to ignite any flammable mixture of gases or vapors that 
could occur at a site. 

(23) [(25)] Impounding area--An area defined through the 
use of dikes or the topography at the site for the purpose of containing 
any accidental spill of LNG. 

(24) [(26)] Interim approval order--The authority issued by 
the Railroad Commission of Texas following a public hearing allowing 
construction of an LNG installation. 

(25) [(27)] Labeled--The attachment to equipment or mate-
rials of a label, symbol, or other identifying mark of a nationally recog-
nized testing laboratory or a Category 50 licensee which conducts prod-
uct evaluation, periodically inspects production of listed equipment or 
materials, and which publishes its findings in a list indicating that the 
equipment either meets appropriate standards or has been tested and 
found suitable for use in a specified manner. 

(26) [(28)] Licensed--Authorized by the Commission to 
perform LNG activities through the issuance of a valid license by AFS. 

(27) [(29)] Licensee--A person which has applied for and 
been granted an LNG license by the Commission. 

(28) [(30)] LNG--Natural gas, consisting primarily of 
methane in liquid or semisolid state. 

(29) [(31)] LNG system--A system of safety devices, con-
tainers, piping, fittings, valves, regulators, and other LNG equipment 
intended for use or used with a motor vehicle fueled by LNG and any 
system or other facilities designed to be used or used in the sale, stor-
age, transportation for delivery, or distribution of LNG. 

(30) [(32)] LNG transport--Any vehicle or combination of 
vehicles and LNG containers designed or adapted for use or used prin-
cipally as a means of moving or delivering LNG from one place to an-
other, including but not limited to any truck, trailer, semi-trailer, cargo 
tank, or other vehicle used in the distribution of LNG. 

(31) [(33)] Mass transit vehicle--Any vehicle which is 
owned or operated by a political subdivision of a state, city, or county, 
and which is used primarily in the conveyance of the general public. 

(32) [(34)] Maximum allowable working pressure--The 
maximum gauge pressure permissible at the top of completed equip-
ment, containers, or vessels in their operating position for a design 
temperature. 

(33) [(35)] Mobile fuel container--An LNG container 
mounted on a vehicle to store LNG as the fuel supply for uses other 
than the engine to propel the vehicle, including use in an auxiliary 
engine. 

(34) [(36)] Mobile fuel system--An LNG system to supply 
natural gas fuel to an auxiliary engine other than the engine used to 
propel the vehicle or for other uses on the vehicle. 

(35) [(37)] Motor fuel container--An LNG container 
mounted on a vehicle and used to store LNG as the fuel supply to an 
engine used to propel the vehicle. 

(36) [(38)] Motor fuel system--An LNG system to supply 
natural gas as a fuel for an engine used to propel the vehicle. 

(37) [(39)] NEC--National Electrical Code (NFPA 70). 

(38) [(40)] NFPA--National Fire Protection Association. 

(39) [(41)] Noncombustible material--A solid material 
which in no conceivable form or combination with other material will 
ignite. 

(40) [(42)] Operations supervisor--An individual who is 
certified by the Commission to actively supervise a licensee's LNG ac-
tivities and who is authorized by the licensee to implement operational 
changes. 

(41) [(43)] Outlet--A site operated by an LNG licensee 
from which any regulated LNG activity is performed. 

(42) [(44)] Person--An individual, partnership, firm, joint 
venture, corporation, association, or any other business entity, a state 
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agency or institution, county, municipality, school district, other gov-
ernmental subdivision, or licensee. 

(43) [(45)] Point of transfer--The point at which a connec-
tion is made to transfer LNG from one container to another. 

(44) [(46)] Pressure relief device--A device, including a 
pressure relief valve, which is designed both to open automatically to 
prevent a continued rise of internal fluid pressure in excess of a spec-
ified value (set pressure) and to close when the internal fluid pressure 
is reduced below the set pressure. 

(45) [(47)] Pressure vessel--A container or other compo-
nent designed in accordance with the ASME Code [ASME Code]. 

(46) [(48)] Property line--The boundary which designates 
the point at which one real property interest ends and another begins. 

(47) [(49)] PSIG--Pounds per square inch gauge. 

(48) [(50)] Public transportation vehicle--A vehicle for hire 
to transport persons, including but not limited to taxis, buses (exclud-
ing school buses, mass transit or special transit vehicles), and airport 
courtesy cars. 

(49) [(51)] Pullaway--The accidental separation of a hose 
from a cylinder, container, transfer equipment, or dispensing equip-
ment, which could occur on a cylinder, container, transfer equipment, 
or dispensing equipment whether or not they are protected by a pull-
away or breakaway device. 

(50) [(52)] Registered manufacturer--A person who has ap-
plied for and been granted a registration to manufacture LNG contain-
ers by the Commission. 

(51) [(53)] Repair to container--The correction of damage 
or deterioration to an LNG container, the alteration of the structure 
of such a container, or the welding on such a container in a manner 
which causes the temperature of the container to rise above 400 degrees 
Fahrenheit. 

(52) [(54)] Rules examination--The Commission's written 
examination that measures an examinee's working knowledge of Texas 
Natural Resources Code, Chapter 116, and the rules in this chapter. 

(53) [(55)] School--A public or private institution which 
has been accredited through the Texas Education Agency or the Texas 
Private School Accreditation Commission. 

(54) [(56)] School bus--A vehicle that is sold or used for 
purposes that include carrying students to and from school or related 
events. 

(55) [(57)] Special transit vehicle--A vehicle designed with 
limited passenger capacity which is primarily used by a mass transit 
authority for special transit purposes such as transport of mobility im-
paired individuals. 

(56) [(58)] Temporary installation--A stationary installa-
tion at which LNG activities are performed for 12 months or less pur-
suant to §14.2043 of this title (relating to Temporary Installations). 

(57) [(59)] Trainee--An individual who has not yet taken 
and passed an employee-level rules examination. 

(58) [(60)] Transfer area--That portion of an LNG refueling 
station where LNG is introduced into or dispensed from a stationary 
installation. 

(59) [(61)] Transfer system--All piping, fittings, valves, 
pumps, meters, hoses, bulkheads, and equipment used in transferring 
LNG between containers. 

(60) [(62)] Transport--Any container built in accordance 
with ASME or DOT specifications and used to transport LNG for de-
livery. 

(61) [(63)] Transport system--Any and all piping, fittings, 
valves, and equipment on a transport, excluding the container. 

(62) [(64)] Ultimate consumer--The person controlling 
LNG immediately prior to its ignition. 

(63) [(65)] Water capacity--The amount of water in gallons 
required to fill a container. 

§14.2014. Application for License or Manufacturer Registration 
(New and Renewal). 

(a) - (e) (No change.) 

(f) Applicants for a new license shall file with AFS: 

(1) a properly completed LNG Form 2001 listing all names 
under which LNG-related activities requiring licensing are to be con-
ducted and the applicant's properly qualified company representative, 
and the following forms or documents as applicable: 

(A) (No change.) 

(B) LNG Form 2007, 2007A or 2007T and any infor-
mation requested in §14.2704 of this title (relating to Registration and 
Transfer of LNG Transports) if the applicant intends to register any 
LNG transports; 

(C) - (F) (No change.) 

(2) (No change.) 

(g) - (h) (No change.) 

(i) Applications for license or registration must include a 
24-hour emergency telephone number. 

(j) [(i)] AFS will review an application for license or registra-
tion to verify all requirements have been met. 

(1) If errors are found or information is missing in the ap-
plication or other documents, AFS will notify the applicant of the de-
ficiencies in writing. 

(2) The applicant must respond with the required informa-
tion and/or documentation within 30 days of the written notice. Failure 
to respond by the deadline will result in withdrawal of the application. 

(3) If all requirements have been met AFS will issue the 
license or manufacturer registration and send the license or registration 
to licensee or manufacturer, as applicable. 

(k) [(j)] For license and manufacturer registration renewals: 

(1) AFS shall notify the licensee or registered manufacturer 
in writing at the address on file with AFS of the impending license or 
manufacturer registration expiration at least 30 calendar days before 
the date the license or registration is scheduled to expire. 

(2) The renewal notice shall include copies of applicable 
LNG Forms 2001, 2001A, and 2007, 2007A or LNG Form 2001M 
showing the information currently on file. 

(3) The licensee or registered manufacturer shall review 
and return all renewal documentation to AFS with any necessary 
changes clearly marked on the forms. The licensee or registered 
manufacturer shall submit any applicable fees with the renewal 
documentation. 

(4) Failure to meet the renewal deadline set forth in this 
section shall result in expiration of the license or manufacturer regis-
tration. 
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(5) If a person's license or manufacturer registration ex-
pires, that person shall immediately cease performance of any LNG 
activities authorized by the license or registration. 

(6) If a person's license or manufacturer registration has 
been expired for 90 calendar days or fewer, the person shall submit 
a renewal fee that is equal to 1 1/2 times the renewal fee in §14.2013 
of this title (relating to License Categories, Container Manufacturer 
Registration, Fees, and Application for Licenses, Manufacturer Regis-
trations and Renewals). 

(7) If a person's license or manufacturer registration has 
been expired for more than 90 calendar days but less than one year, 
the person shall submit a renewal fee that is equal to two times the re-
newal fee. 

(8) If a person's license or manufacturer registration has 
been expired for one year or more, that person shall not renew, but 
shall comply with the requirements for issuance of an original license 
or manufacturer registration under this section and §14.2013 of this ti-
tle. 

(9) After verification that the licensee or registered manu-
facturer has met all requirements for licensing or manufacturer registra-
tion, AFS shall renew the license or registration and send the applicable 
authorization to the licensee or manufacturer. 

(l) [(k)] Applicants for license or license renewal in the fol-
lowing categories shall comply with these additional requirements: 

(1) An applicant for a Category 20 or 50 license or renewal 
shall file with AFS a completed LNG Form 2505, certifying that the ap-
plicant will follow the testing procedures indicated. LNG Form 2505 
shall be signed by the appropriate LNG company representative desig-
nated on the licensee's LNG Form 2001. 

(2) An applicant for Category 15, 20, or 50 license or re-
newal who tests tanks, subframes LNG cargo tanks, or performs other 
activities requiring DOT registration shall file with AFS a copy of any 
applicable current DOT registrations. Such registration shall comply 
with Title[,] 40, Code of Federal Regulations, Part 107 (Hazardous Ma-
terials Program Procedures), Subpart F (Registration of Cargo Tank 
and Cargo Tank Motor Vehicle Manufacturers and Repairers and Cargo 
Tank Motor Vehicle Assemblers). 

(3) An applicant for Category 15 or 50 license or renewal 
who repairs or tests ASME containers shall file with AFS a copy of its 
current ASME Code, Section VIII certificate of authorization or "R" 
certificate. If ASME is unable to issue a renewed certificate of autho-
rization prior to the expiration date, the manufacturer may request in 
writing an extension of time not to exceed 60 calendar days past the ex-
piration date. The request for extension shall be received by AFS prior 
to the expiration date of the ASME certificate of authorization referred 
to in this section, and shall include a letter or statement from ASME 
that the agency is unable to issue the renewal certificate of authoriza-
tion prior to expiration and that a temporary extension will be granted 
for its purposes. A registered manufacturer shall not continue to op-
erate after the expiration date of an ASME certificate of authorization 
until the manufacturer files a current ASME certificate of authorization 
with AFS or AFS grants a temporary exception. 

(m) Repair to a US DOT cylinder or cargo tank is defined in 
49 CFR §§180.203, 180.403 and 180.413. Changes made to or mainte-
nance of a cylinder or cargo tank excluded from the definition of repair 
in 49 CFR §§180.203, 180.403 and 180.413 do not require a license. 

§14.2016. Penalty Guidelines and Enforcement. 

(a) (No change.) 

(b) Denial, suspension, or revocation of licenses, manufac-
turer registrations, or certificates. 

(1) The Commission may deny, suspend, or revoke a li-
cense, manufacturer registration, or certificate for any person who fails 
to comply with this chapter. 

(A) If AFS determines that an applicant for license, 
manufacturer registration, certificate, or renewal has not met the 
requirements of this chapter, AFS shall notify the applicant in writing 
of the reasons for the proposed denial. In the case of an applicant for 
license, manufacturer registration, or certificate, the notice shall advise 
the person that the application may be resubmitted within 30 calendar 
days of receipt of the denial with all cited deficiencies corrected, or, if 
the person disagrees with AFS' determination [AFS=determination], 
that person may request in writing a hearing on the matter within 30 
calendar days of receipt of the notice of denial. 

(B) (No change.) 

(2) - (4) (No change.) 

§14.2019. Examination Requirements and Renewals. 
(a) (No change.) 

(b) Rules examination. 

(1) - (2) (No change.) 

(3) An individual who files LNG Form 2016 and pays the 
applicable nonrefundable examination fee may take the rules examina-
tion. 

(A) Dates and locations of available Commission LNG 
examinations may be obtained [in the Austin offices of AFS and] on 
the Commission's web site[, and shall be updated at least monthly]. 
Examinations may be administered: [conducted] 

(i) at the Commission's AFS Training Center in 
Austin; [between the hours of 8:00 a.m. and 12:00 noon, Monday 
through Friday, except for state holidays, and] 

(ii) at other designated times and locations around 
the state; and 

(iii) through an online testing or proctoring service. 

(B) Individuals or companies may request in writing 
that examinations be given in their area. AFS shall schedule [its] ex-
aminations [and locations] at its discretion. 

(C) [(B)] Exam fees. 

(i) The nonrefundable management-level rules ex-
amination fee is $70. 

(ii) The nonrefundable employee-level rules exami-
nation fee is $40. 

(iii) The nonrefundable examination fees shall be 
paid each time an individual takes an examination. 

(iv) A military service member, military veteran, or 
military spouse shall be exempt from the examination fee pursuant to 
§14.2015 of this title (relating to Military Fee Exemption). An individ-
ual who receives a military fee exemption is not exempt from renewal 
fees specified in subsection (g) of this section. 

(v) Beginning on the effective date of this rule, indi-
viduals who register for an examination to be administered by a testing 
or proctoring service shall pay any fee required by the testing or proc-
toring service in addition to paying the examination fee to the Com-
mission. 
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(D) [(C)] Time limits. 

(i) An applicant shall complete the examination 
within the time limits specified in this subparagraph. 

(I) The employee-level LNG Delivery Truck 
Driver examination and the management-level Category 35 Retail and 
Wholesale Dealers examination shall be limited to three hours; and 

(II) all other examinations shall be limited to two 
hours. 

(ii) The examination proctor shall be the official 
timekeeper. 

(iii) An examinee shall submit the examination and 
the answer sheet to the examination proctor before or at the end of the 
established time limit for an examination. 

(iv) The examination proctor shall mark any answer 
sheet that was not completed within the time limit. 

(E) [(D)] Each individual who performs LNG activities 
as an employee of an ultimate consumer or a state agency, county, mu-
nicipality, school district, or other governmental subdivision shall be 
properly supervised by his or her employer. Any such individual who 
is not certified by the Commission to perform LNG activities shall be 
properly trained by a competent person in the safe performance of such 
LNG activities. 

(c) (No change.) 

(d) Within 15 calendar days of the date an individual takes an 
examination, AFS shall notify the individual of the results of the ex-
amination. 

(1) If the examination is graded or reviewed by a testing or 
proctoring service, AFS shall notify the individual of the examination 
results within 14 days of the date AFS receives the results from the 
testing or proctoring service. 

(2) If the notice of the examination results will be delayed 
for longer than 90 days after the examination date, AFS shall notify 
the individual of the reason for the delay before the 90th day. AFS 
may require a testing or proctoring service to notify an individual of 
the individual's examination results. 

(e) - (g) (No change.) 

§14.2040. Filings Required for Stationary LNG Installations. 
(a) (No change.) 

(b) Commercial installations with an aggregate water capacity 
of less than 15,540 gallons. 

(1) Within 30 [10] calendar days following the completion 
of a commercial container installation, the licensee shall submit LNG 
Form 2501 to AFS stating: 

(A) - (C) (No change.) 

(2) - (3) (No change.) 

(c) - (e) (No change.) 

§14.2043. Temporary Installations. 
(a) - (c) (No change.) 

(d) Temporary installations shall comply with the electrical re-
quirements specified in NFPA 59A Chapter 10 [Subchapter F of this 
chapter (relating to Instrumentation and Electrical Services)]. 

(e) - (i) (No change.) 

§14.2050. Reporting Unsafe LNG Activities. 

(a) A person may report any unsafe or noncompliant LNG 
activities to AFS by mail, telephone, email, or fax. When possible, 
the person shall make the report using LNG Form 2022. Within five 
business days of receipt of such report, AFS shall notify the alleged 
non-compliant party in writing regarding the report and specify the re-
ported non-compliant installations and/or activities. 

(b) The Commission may release the person's name in accor-
dance with applicable open records procedures. 

(c) A person who reports unsafe LNG activities may be called 
to testify at a Commission hearing if one is necessary following the 
initiation of an enforcement action. 

§14.2053. Manufacturer's Nameplate and Markings on ASME Con-
tainers. 

(a) In addition to NFPA 52 §13.3.16 and NFPA 59A §13.3.15, 
LNG shall not be introduced into any ASME container unless the con-
tainer is equipped with an original nameplate or at least one of the fol-
lowing nameplates permanently attached to the container. 

(1) A duplicate nameplate is an additional ASME container 
nameplate issued by the original manufacturer with duplicate informa-
tion as the original nameplate and clearly marked as a duplicate name-
plate, but installed in a remote location. 

(2) A modification (or alteration) nameplate is a nameplate 
issued and affixed by an ASME Code facility including only partial 
information applicable to a modification or alteration performed on that 
container. 

(3) A replacement nameplate is a nameplate including the 
identical information as the original nameplate and identified as a re-
placement nameplate, but issued and affixed by the original manufac-
turer or its successor company or companies when the original name-
plate is lost or illegible. 

(b) AFS may remove a container from LNG service or require 
ASME acceptance of a container at any time if AFS determines that 
the nameplate, in any form defined in subsection (a) of this section, 
is loose, unreadable, or detached, or if it appears to be tampered with 
or damaged in any way and does not contain at a minimum the items 
defined by NFPA as applicable. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204064 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER B. GENERAL RULES FOR ALL 
STATIONARY LNG INSTALLATIONS 
16 TAC §14.2101 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
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gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§14.2101. System Protection Requirements. 

(a) (No change.) 

(b) Fencing at LNG stationary installations shall comply with 
the following: 

(1) - (8) (No change.) 

(9) Where fencing is not used to protect the installation, 
then valve locks, a means of locking the electric control for the com-
pressors, or other suitable means shall be provided to prevent unautho-
rized withdrawal of LNG [CNG]. 

(c) - (g) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204065 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER G. ENGINE FUEL SYSTEMS 
16 TAC §14.2637 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§14.2637. Signs and Labeling. 

(a) - (b) (No change.) 

(c) Each school bus, special transit vehicle, mass transit ve-
hicle, and public transportation unit shall be marked with the manual 

shutoff valve's location with the words "Manual Shutoff Valve." Decals 
or stencils are acceptable. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204066 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER H. LNG TRANSPORTS 
16 TAC §§14.2704, 14.2707, 14.2710, 14.2725 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§14.2704. Registration and Transfer of LNG Transports. 

(a) A person who operates a [an LNG] transport equipped with 
LNG cargo tanks or any container delivery unit, regardless of who owns 
the transport or unit, shall register the transport or unit with AFS in the 
name or names under which the operator conducts business in Texas 
prior to the unit [transport] being used in LNG service. 

(1) To register a cargo tank unit previously unregistered in 
Texas, the operator of the unit shall: 

(A) pay to AFS the $270 registration fee for each LNG 
transport; 

(B) file a properly completed LNG Form 2007; 

(C) file a copy of the manufacturer's data report; 

(D) file a copy of the DOT compliance sheet; and 

(E) file a copy of the test required by §14.2707 of this 
title (relating to Testing Requirements), unless that unit was manufac-
tured within the previous five years. 

(2) To register a container delivery unit previously unreg-
istered in Texas, the operator of the unit shall: 

(A) pay to AFS the $270 registration fee for each unit; 
and 

(B) file a properly completed LNG Form 2007A. 
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(3) [(2)] To register an LNG cargo tank or any container 
delivery unit [a transport] which was previously registered in Texas but 
for which the registration has expired, the operator of the unit shall: 

(A) pay to AFS the $270 registration fee; 

(B) file LNG Form 2007 for cargo tanks or LNG Form 
2007A for container delivery units; and 

(C) for cargo tanks file a copy of the latest test results 
if an expired unit has not been used in the transportation of LNG for 
over one year or the current test has not been filed with AFS. 

(4) [(3)] To re-register a currently registered unit, the li-
censee operating the unit shall: 

(A) pay a $270 [$300] annual registration fee; 

(B) file LNG Form 2007 for cargo tanks or LNG Form 
2007A for container delivery units or the truck list provided with li-
censee's renewal notice; and 

(C) for cargo tanks file a copy of the latest test results if 
one has not been filed with AFS. 

(5) [(4)] To transfer a currently registered unit, the new op-
erator of the transport shall: 

(A) pay the $100 transfer fee for each unit; [and] 

(B) file a properly completed LNG Form 2007T; and 
[2007] 

(C) for cargo tanks, file a copy of the latest test results 
if one has not been filed with AFS. 

(b) - (c) (No change.) 

§14.2707. Testing Requirements. 

(a) (No change.) 

(b) Containers shall be tested in accordance with 49 CFR 
§180.407 [§338]. 

(c) (No change.) 

§14.2710. Markings. 

[(a)] LNG transports shall be marked on each side and the rear 
with the name of the licensee or the ultimate consumer operating the 
unit. Such lettering shall be legible and at least two inches in height and 
in sharp color contrast to the background. AFS will determine whether 
the name marked on the transport is sufficient to properly identify the 
operator. 

[(b) Each school bus, special transit vehicle, mass transit ve-
hicle, and public transportation unit shall be marked with the manual 
shutoff valve's location with the words "Manual Shutoff Valve." Decals 
or stencils are acceptable.] 

§14.2725. Exhaust System. 

No part of the exhaust system on any LNG transport or container deliv-
ery unit shall be located less than six inches [unless shielded] from any 
piping, pump, and/or compressor unless shielded. The exhaust system 
discharge shall not impinge on the containers, piping, or related appur-
tenances. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 

TRD-202204067 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER I. ADOPTION BY REFERENCE 
OF NFPA 52 (VEHICULAR GASEOUS FUEL 
SYSTEMS CODE) 
16 TAC §14.2801 

The Commission proposes the amendments under Texas Nat-
ural Resources Code §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public; Texas Natural Resources Code §116.031(e), which 
requires a person engaging in the manufacture or fabrication of 
containers to register with the Commission in accordance with 
rules adopted by the Commission; and Texas Natural Resources 
Code §116.034(e) and (f) as amended by Senate Bill 1582 (87th 
Legislature, Regular Session). 
Statutory authority: Texas Natural Resources Code, §§116.012, 
116.031, and 116.034. 
Cross reference to statute: Texas Natural Resources Code 
Chapter 116. 
§14.2801. Adoption by Reference of NFPA 52. 

(a) (No change.) 

(b) Effective February 15, 2021, the Commission also adopts 
by reference all other NFPA publications or portions of those publica-
tions referenced in NFPA 52 which apply to LNG activities only. The 
pamphlets adopted by reference in NFPA 52 are: 

(1) NFPA [FPA] 30A, Code for Motor Fuel Dispensing Fa-
cilities and Repair Garages, 2012 edition; 

(2) - (13) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 11, 
2022. 
TRD-202204068 
Haley Cochran 
Attorney, Office of General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 103. HEALTH AND SAFETY 
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SUBCHAPTER DD. COMMISSIONER'S 
RULES CONCERNING VIDEO SURVEILLANCE 
OF CERTAIN SPECIAL EDUCATION SETTINGS 
19 TAC §103.1303 

The Texas Education Agency (TEA) proposes an amendment to 
§103.1303, concerning commissioner's review of actions con-
cerning video cameras in special education settings. The pro-
posed amendment would update the procedures for documents 
filed with the agency's division responsible for hearings and ap-
peals to allow electronic filing. 
BACKGROUND INFORMATION AND JUSTIFICATION: Texas 
Government Code (TGC), §2001.004, requires that state agen-
cies adopt rules of practice stating the nature and requirements 
of all available formal and informal procedures. Texas Education 
Code (TEC), §29.022, implements TGC, §2001.004, by specify-
ing the requirements of the commissioner to adopt rules to im-
plement and administer TEC, §29.022. Section 103.1303 imple-
ments TEC, §29.022, by specifying the requirement for all hear-
ings and reviews of actions concerning denials of requests for 
the installation of cameras, denials of requests to view a video, 
denials of requests to release a video, and requests of a school 
district for an extension of time for the installation of cameras. 
The proposed amendment to subsection (c)(4) would update the 
requirements that all filed documents must be mailed, hand-de-
livered, or faxed to the agency's division responsible for hearings 
and appeals to include electronic filing. The proposed amend-
ment would also state that electronic filing, rather than filing by 
facsimile, is strongly encouraged. 
FISCAL IMPACT: Von Byer, general counsel, has determined 
that there are no additional costs to state or local government, 
including school districts and open-enrollment charter schools, 
required to comply with the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under TGC, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC, 
§2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to TGC, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under TGC, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand an existing regulation to al-
low for electronic filing of documents with the agency's division 
responsible for hearings and appeals. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 

decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Byer has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be providing school districts the option to file 
documents electronically with the agency's division responsible 
for hearings and appeals. There is no anticipated economic cost 
to persons who are required to comply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins October 28, 2022, and ends November 28, 
2022. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published in 
the Texas Register on October 28, 2022. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 
STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.057, which provides proce-
dures and deadlines for filing an appeal to the commissioner; 
TEC, §29.022, which requires video surveillance in certain spe-
cial education settings to promote student safety and authorizes 
the commissioner to adopt rules to implement and administer 
the section, including for an expedited review of a denial of a 
request for special education cameras; and Texas Government 
Code, §2001.004, which requires state agencies to adopt rules 
of practice for formal and informal procedures. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §7.057 and §29.022, and Texas 
Government Code, §2001.004. 
§103.1303. Commissioner's Review of Actions Concerning Video 
Cameras in Special Education Settings. 

(a) - (b) (No change.) 

(c) Extension of time. A request by a school district for an 
extension of time to begin the operation of a video camera under TEC, 
§29.022, shall be made and decided using the following procedures. 

(1) - (3) (No change.) 

(4) All documents in a case shall be filed with the Division 
of Hearings and Appeals, Texas Education Agency, 1701 North Con-
gress Avenue, Austin, Texas 78701, facsimile number (512) 475-3662. 
Documents shall [can] be filed electronically as provided on the divi-
sion's website or by mail, delivery, or facsimile. All documents must 
be actually received by the Division of Hearings and Appeals by the 
date specified in this section. The mailbox rule does not apply to fil-
ings in a case filed under this subsection. Electronic filing [Filing by 
facsimile] is strongly encouraged. 

(5) - (12) (No change.) 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 17, 
2022. 
TRD-202204115 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 157. HEARINGS AND APPEALS 
The Texas Education Agency (TEA) proposes amendments 
to §§157.1049, 157.1050, 157.1051, 157.1059, 157.1060, 
157.1072, and 157.1102, concerning hearings and appeals. 
The proposed amendments would modify the rules to provide 
for electronic filings and service of documents with the agency's 
division responsible for hearings and appeals. 
BACKGROUND INFORMATION AND JUSTIFICATION: Texas 
Government Code (TGC), §2001.004, requires that state agen-
cies adopt rules of practice stating the nature and requirements 
of all available formal and informal procedures. 
Section 157.1049, Filing of Documents with the Commissioner 
of Education, implements TGC, §2001.004, by defining the re-
quirements for the filing of documents with the commissioner. 
The proposed amendment to subsection (c) would revise the re-
quirement that all filed documents must be mailed, hand-deliv-
ered, or faxed to the agency's division responsible for hearings 
and appeals to include electronic filing. 
Section 157.1050, Service of Documents on Other Parties, im-
plements TGC, §2001.004, by defining the requirements for ser-
vice of documents on other parties. The proposed amendment 
to §157.1050 would revise the requirement that all documents 
filed with the agency's division responsible for hearings and ap-
peals shall be served on all parties or party representatives by 
the same method as the document was filed with the agency, to 
include that electronic service may be substituted for personal 
service. 
Section 157.1051, Petition for Review, implements TGC, 
§2001.004, by defining the required information that must be 
included in a petition for review filed with the commissioner. 
The proposed amendment to subsection (a)(6) and (7) would 
require that the petition for review include email addresses for 
the petitioner, the respondent, and/or their representatives. 
Section 157.1059, Filing of Exceptions and Replies to Proposal 
for Decision, implements TGC, §2001.004, by defining the de-
livery method for a proposal for decision. The proposed amend-
ment to subsection (a) would revise the delivery requirement for 
the proposal for decision to allow for electronic delivery. 
Section 157.1060, Orders, implements TGC, §2001.004, by 
defining the delivery method for all final decision or order of the 
commissioner. The proposed amendment to §157.1060 would 
revise the requirement that party representatives be simultane-
ously notified all final decision or order of the commissioner to 
include service by email. 

Section 157.1072, Hearings Brought Under Texas Education 
Code, Chapter 21, Subchapter G, implements TGC, §2001.004, 
by defining the required information that must be included in a 
petition for review filed with the commissioner. The proposed 
amendment to subsection (c)(5) and (6) would revise the re-
quirement that the petition for review include email addresses 
for the petitioner, the respondent, and/or their representatives. 
Section 157.1102, Assignment of Independent Hearing Exam-
iners, implements TGC, §2001.004, by specifying the require-
ments for assigning cases to independent hearing examiners. 
The proposed amendment to subsection (a) and (b) would revise 
the requirement that the division of hearings and appeals notify 
an independent hearing examiner of an assignment by facsimile 
to include email and to allow independent hearing examiners to 
acknowledge the assignment and indicate whether he or she is 
able to accept the assignment by email. 
FISCAL IMPACT: Von Byer, general counsel, has determined 
that there are no additional costs to state or local government, 
including school districts and open-enrollment charter schools, 
required to comply with the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under TGC, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC, 
§2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to TGC, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under TGC, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand existing regulations to allow 
for more options for filing to include electronic filing and service 
of documents with the agency's division of hearings and appeals. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Byer has 
determined that for each year of the first five years the proposal is 
in effect, the public benefit anticipated as a result of enforcing the 
proposal would be providing parties the option to electronically 
file pleadings with TEA's division of hearings and appeals and 
perform service electronically. There is no anticipated economic 
cost to persons who are required to comply with the proposal. 
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DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins October 28, 2022, and ends November 28, 
2022. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published in 
the Texas Register on October 28, 2022. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 
SUBCHAPTER AA. GENERAL PROVISIONS 
FOR HEARINGS BEFORE THE COMMIS-
SIONER OF EDUCATION 
19 TAC §§157.1049 - 157.1051, 157.1059, 157.1060 

STATUTORY AUTHORITY. The amendments are proposed 
under Texas Education Code (TEC), §7.057, which gives the 
commissioner of education jurisdiction over violations of Texas 
school law and certain employment contracts; TEC, §21.301, 
which gives the commissioner jurisdiction over teacher ter-
minations, nonrenewals, and suspensions without pay; TEC, 
§21.254, which provides the requirements for maintaining a list 
of names of all persons who have been certified as hearing 
examiner and the procedures for assigning a hearing examiner 
to a case; and Texas Government Code, §2001.004, which 
requires state agencies to adopt rules of practice for formal and 
informal procedures. 
CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §§7.057, 21.301, and 21.254, and 
Texas Government Code, §2001.004. 
§157.1049. Filing of Documents with the Commissioner of Educa-
tion. 

(a) Except where otherwise provided by law, the petitioner 
shall file with the commissioner or the agency's division responsible 
for hearings and appeals a petition for review within 45 calendar days 
after the decision, order, or ruling complained of is first communicated 
to the petitioner. In all cases, when a decision is announced in the pres-
ence of the petitioner or the petitioner's representative of record at a 
hearing, the announced decision shall constitute communication to the 
petitioner. 

(b) Filing of documents is governed by Texas Rules of Civil 
Procedure 21 and 21a. 

(c) Except as otherwise provided, any document other than a 
petition for review will be filed with the agency's division responsi-
ble for hearings and appeals. All mailings and deliveries shall be ad-
dressed to: Texas Education Agency, 1701 North Congress Avenue, 
Suite 2-150, Austin, Texas 78701-1494. All facsimile filings shall be 
sent to the following facsimile number: (512) 475-3662. All electronic 
filings shall be submitted as provided on the TEA website with infor-
mation related to hearings and appeals. 

(d) All documents filed after 11:59 p.m. Central Time shall be 
deemed filed on the following business day. 

(e) Failure to comply with subsection (a) of this section relat-
ing to the time for filing a petition for review will result in the dismissal 
of the case. 

§157.1050. Service of Documents on Other Parties. 
Unless otherwise provided by law, every pleading, plea, or motion filed 
with the agency's division responsible for hearings and appeals shall be 
served on all parties or party representatives by the same method as the 
document was filed with the agency, except that electronic service and 
service by facsimile may be substituted for personal service. 

§157.1051. Petition for Review. 
(a) A petition for review shall contain the following in num-

bered paragraphs: 

(1) a description of the challenged ruling, action, or failure 
to act complained of; 

(2) the date of the challenged ruling, action, or failure to 
act; 

(3) a precise description of the action the petitioner wants 
the commissioner to take on the petitioner's behalf; 

(4) a statement of jurisdiction and the legal basis for the 
claim; 

(5) if the hearing is de novo, a statement of the facts of 
which the petitioner is aware or which the petitioner believes to be true 
and which would lead to a reasonable conclusion that the petitioner is 
entitled to the relief sought; 

(6) the name, mailing address, telephone number of the pe-
titioner's party representative during business hours, email address, and 
facsimile number, if any; and 

(7) the name, mailing address, and business telephone of 
the respondent or the respondent's representative, email address, and 
facsimile number, if any. 

(b) Nothing in this section requires the petitioner to plead all 
evidence relied upon. However, all issues relied upon by the petitioner 
must be raised in the petition for review, and the commissioner will not 
consider any issues not raised in the petition for review. 

§157.1059. Filing of Exceptions and Replies to Proposal for Deci-
sion. 

(a) A copy of the proposal for decision in a hearing shall be 
simultaneously delivered , emailed, or mailed by certified mail, return 
receipt requested, to each party representative of record. 

(b) Exceptions to the proposal for decision shall be filed within 
30 calendar days of the date of the proposal for decision. 

(c) Replies to exceptions shall be filed within 50 calendar days 
of the date of the proposal for decision. 

(d) All disagreements with the factual findings and legal con-
clusions of the proposal for decision must be made in the parties' ex-
ceptions to the proposal for decision or be waived. 

(e) The exceptions shall be specifically and concisely stated. 
The evidence relied upon shall be stated with particularity, and any ev-
idence or arguments relied upon shall be grouped under the exceptions 
to which they relate. 

(f) The timelines may be modified by the administrative law 
judge. 

§157.1060. Orders. 
After the time for filing exceptions and replies to exceptions expires, 
the administrative law judge's proposal for decision will be considered 
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by the commissioner and either adopted or modified. All final decisions 
or orders of the commissioner shall be in writing and signed. A final 
decision shall include findings of fact and conclusions of law separately 
stated. Findings of fact, if set forth in statutory language, shall be ac-
companied by a concise and explicit statement of the underlying facts 
supporting the findings. Party representatives shall be simultaneously 
notified either personally, by certified mail, by email, or by facsimile 
transmission of each decision or order. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 17, 
2022. 
TRD-202204116 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

SUBCHAPTER BB. SPECIFIC APPEALS TO 
THE COMMISSIONER 
19 TAC §157.1072 

STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.057, which gives the commis-
sioner of education jurisdiction over violations of Texas school 
law and certain employment contracts; TEC, §21.301, which 
gives the commissioner jurisdiction over teacher terminations, 
nonrenewals, and suspensions without pay; TEC, §21.254, 
which provides the requirements for maintaining a list of names 
of all persons who have been certified as hearing examiner 
and the procedures for assigning a hearing examiner to a case; 
and Texas Government Code, §2001.004, which requires state 
agencies to adopt rules of practice for formal and informal 
procedures. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§7.057, 21.301, and 21.254, and 
Texas Government Code, §2001.004. 
§157.1072. Hearings Brought Under Texas Education Code, Chap-
ter 21, Subchapter G. 

(a) Applicability. This section shall apply to all hearings un-
der the Texas Education Code (TEC), Chapter 21, Subchapter G. To 
the extent that this section conflicts with any other sections governing 
hearings before the commissioner, this section shall prevail. 

(b) Standard of review. All hearings under this section shall be 
decided upon a substantial evidence review of the record created before 
an independent hearing examiner or the board of trustees except that the 
administrative law judge may take evidence of procedural irregularities 
that are not reflected in the local record that occurred at a hearing be-
fore an independent hearing examiner. In a request for an evidentiary 
hearing, a party shall identify the specific defect and its claimed effect 
on the decision of the board of trustees or board subcommittee. After 
such evidentiary hearing, the commissioner may: 

(1) remand the case to the board of trustees with instruc-
tions; 

(2) reverse the decision of the board of trustees; or 

(3) decide the case on the merits if the commissioner finds 
that a procedural irregularity occurred but finds that the procedural ir-
regularity was harmless. 

(c) Petition for review. A teacher wishing to appeal the deci-
sion of a board of trustees or board subcommittee must file with the 
commissioner or the agency's division responsible for hearings and ap-
peals a petition for review not later than the 20th day after the date 
the board of trustees or the board subcommittee announces its decision 
under TEC, §21.259, or the board notifies the teacher in writing of its 
decision not to renew the teacher's contract under TEC, §21.208. Fail-
ure to timely file a petition for review will result in the dismissal of the 
hearing. A petition for review may not be amended or supplemented 
after the deadline for filing a petition for review. A petition for review 
shall contain the following in numbered paragraphs: 

(1) a description of the challenged ruling; 

(2) the date of the challenged ruling; 

(3) a precise description of the action the teacher wants the 
commissioner to take on the teacher's behalf; 

(4) a statement of the jurisdiction and the legal basis of the 
claim; 

(5) the name, mailing address, telephone number of the 
teacher's party representative during business hours, email address, and 
facsimile number, if any; and 

(6) the name, mailing address, [and] business telephone 
number of the school district's representative , email address, and fac-
simile number, if any. 

(d) Filing of local record. A school district must file the record 
of the proceedings before an independent hearing examiner or the board 
of trustees not later than the 20th day after the date the petition for 
review is filed. All allegations which require the record for resolution 
will be deemed against the school district, if the school district fails to 
timely file the record of the proceedings. If a school district chooses 
to file an answer, the answer must be filed not later than the 20th day 
after the date the petition for review is filed or it will be struck as being 
untimely filed. 

(1) The record of the proceedings before an independent 
hearing examiner or the board of trustees that is filed by the school 
district shall be considered complete and accurate and shall be admitted 
into evidence for all purposes unless the teacher files objections to the 
record within seven days after the date of filing. The administrative law 
judge may conduct a hearing for receiving evidence relevant to such a 
challenge to the record if it appears that the matter in dispute is material 
to the outcome of the hearing. 

(2) The school district shall notify the teacher in writing 
when the record of the proceedings before the independent hearing ex-
aminer or the board of trustees is prepared and make the record avail-
able for inspection. A copy of the record shall be provided to the 
teacher at a reasonable charge upon request. 

(e) Local record. The record of the proceedings before the 
independent hearing examiner or the board of trustees shall include: 

(1) the transcripts of proceedings at the local level; 

(2) all admitted evidence; 

(3) all offers of proof; 

(4) all written pleadings, motions, and intermediate rul-
ings; 

(5) a description of all matters officially noticed; 
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(6) if applicable, the recommendation of the independent 
hearing examiner; 

(7) the transcript of the oral argument before the board of 
trustees or the board subcommittee; 

(8) the decision of the board of trustees or the board sub-
committee; and 

(9) if applicable, the board of trustees' or the board sub-
committee's written reasons for changing the recommendation of the 
independent hearing examiner. 

(f) Authority of administrative law judge. The administrative 
law judge has the same authority as to the conduct of the hearing and 
discovery as does an independent hearing examiner under TEC, Chap-
ter 21, Subchapter F. Due to the expedited nature of the hearing before 
the commissioner, in a hearing where discovery may be taken, the ad-
ministrative law judge shall establish discovery timelines as justice re-
quires. 

(g) Motions. All motions requiring a ruling must contain a cer-
tificate of conference asserting that the movant has conferred with the 
opposing party representative and has or has not obtained agreement 
with the motion. If no conference was conducted, the movant shall 
state the reasons, amounting to good cause, why the conference was 
not held. All motions requiring a certificate of conference will be de-
nied without the requirement of a response if the moving party fails to 
confer with the opposing party as required. 

(h) Motions without a conference. Any motion for which a 
conference was not held, when the movant alleges there was good cause 
not to hold a conference, must be responded to within three days un-
less the administrative law judge specifies a shorter time to respond. 
Failure to timely respond will result in a presumption that the motion 
is unopposed. 

(i) Nonrenewal hearings without an independent hearing ex-
aminer. In a hearing involving the nonrenewal of a term contract that 
was not heard by an independent hearing examiner, if no fact findings 
were made, the commissioner will determine whether the decision is 
supported by substantial evidence by judging whether there is substan-
tial evidence to support the reasons for proposed nonrenewal. 

(j) Request for rehearing. Not later than the 20th day after the 
date the party or the party representative receives notice of the com-
missioner's decision under TEC, §21.304, a party may file a request 
for rehearing. A request for rehearing is not required for a party to ap-
peal the commissioner's decision under TEC, §21.307. A request for 
rehearing is denied by operation of law if the commissioner does not 
issue an order before the 45th day after the date the party or the party's 
representative receives notice of the commissioner's decision. 

(k) Motions for summary judgment. Motions for summary 
judgment are not permitted. 

(l) Mailbox rule for filings. The mailbox rule does not apply 
to filings under this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 17, 
2022. 
TRD-202204117 

Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

SUBCHAPTER DD. HEARINGS CONDUCTED 
BY INDEPENDENT HEARING EXAMINERS 
19 TAC §157.1102 

STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.057, which gives the commis-
sioner of education jurisdiction over violations of Texas school 
law and certain employment contracts; TEC, §21.301, which 
gives the commissioner jurisdiction over teacher terminations, 
nonrenewals, and suspensions without pay; TEC, §21.254, 
which provides the requirements for maintaining a list of names 
of all persons who have been certified as hearing examiner 
and the procedures for assigning a hearing examiner to a case; 
and Texas Government Code, §2001.004, which requires state 
agencies to adopt rules of practice for formal and informal 
procedures. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§7.057, 21.301, and 21.254, and 
Texas Government Code, §2001.004. 
§157.1102. Assignment of Independent Hearing Examiners. 

(a) The Texas Education Agency (TEA) division responsible 
for hearings and appeals shall notify an independent hearing examiner 
by email [facsimile] that he or she has been assigned a hearing. The 
independent hearing examiner shall, by return email or facsimile to 
the division within 72 hours, acknowledge the assignment and indicate 
whether he or she is able to accept the assignment. The division shall 
notify the parties to the hearing of the assignment. 

(b) If the independent hearing examiner is unable to accept the 
assignment, the independent hearing examiner shall notify the TEA 
division responsible for hearings and appeals by telephone , email, or 
facsimile as soon as possible within 72 hours after the assignment. 

(c) Failure to comply with subsection (b) of this section shall 
result in the case being assigned to another independent hearing exam-
iner. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 17, 
2022. 
TRD-202204118 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

47 TexReg 7212 October 28, 2022 Texas Register 



PART 17. TEXAS STATE BOARD OF 
PLUMBING EXAMINERS 

CHAPTER 363. EXAMINATION AND 
REGISTRATION 
22 TAC §§363.2, 363.4 - 363.6, 363.8, 363.10 - 363.19, 
363.24, 363.25, 363.27 

The Texas State Board of Plumbing Examiners (Board or TS-
BPE) proposes amendment to the existing rules at 22 Texas Ad-
ministrative Code (TAC), Chapter 363, §§363.2, 363.4 - 363.6, 
363.8, 363.10 - 363.19, 363.24, 363.25, and 363.27 which con-
cern examination and registration. The proposed amendments 
are referred to as the "proposed rules." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULE 

The proposed rules implement changes to Texas Occupa-
tions Code, Chapter 1301 (Plumbing License Law or PLL) as 
amended by House Bill 636 (HB 636), 87th Texas Legislature, 
Regular Session, 2021 and Board efforts to improve regulation 
of the industry by simplifying the rules as part of its four-year 
rule review. 
HB 636 

HB 636 amended the Plumbing License Law. Statutory changes 
eliminated the requirement that a responsible master plumber 
(RMP) complete an approved training program regarding the 
laws and rules applicable to the operation of a plumbing busi-
ness in Texas. HB 636 added a qualification path for licensure 
as a Tradesman-Limited Plumber upon successful examination 
and completion of a career and technology education program 
offered by a high school or institution of higher education ap-
proved by State Board of Education and the Board. Instruc-
tors for the new career and technology program are required 
to be licensed by the Board as a master plumber, journeyman 
plumber, or plumbing inspector. Instructors providing meaningful 
instruction are allowed to complete hours of continuing profes-
sional education every three years under Section 1301.404 as 
amended by HB 636. HB 636 further amended Section 1301.404 
to vest the authority for the administrative approval of continuing 
professional education programs and instructors in the Execu-
tive Director rather than the Board. HB 636 amended Section 
1301.304 to move the responsibility to investigate violations of 
the PLL or rules from the Enforcement Committee to the Board, 
or a Board-designated employee. HB 636 removed the ability of 
field representatives to issue citations, and created a non-renew-
able, 30-day temporary license for applicants meeting the qual-
ifications for such licensure established in rule. The proposed 
rules facilitate the statutory changes made by HB 636. 
Rule Review Changes 

The Board, under its general rule-making authority in Section 
1301.251 of Texas Occupations Code and part of its four-year 
rule review of the existing rules, initiated a rule simplification ini-
tiative to make the rules easier to use and understand by elim-
inating unnecessary language, adding clarifying language, and 
restructuring regulations for ease of use. Unnecessary internal 
references to rule and statute have been eliminated to keep the 
rules current regardless of changes to statute and rule. 
SECTION BY SECTION SUMMARY 

Section 363.2 simply adds that applicants for renewal (as well as 
original licensure, registration, or endorsement) must qualify by 

meeting the applicable requirements, paying the fee, submitting 
fingerprint and exam passage as is applicable. It adds that mas-
ter plumbers must submit fingerprints and it further adds that fin-
gerprints are subject to background check using records of the 
Federal Bureau of Investigations which is provided by Section 
1301.3515 of the PLL. 
Section 363.3 on qualifications for applicants with military expe-
rience is repealed as it was expanded upon and replaced by the 
adoption of §365.22 which provides provisions for military veter-
ans, spouses, and active military. 
Section 363.4 the provision in (b) is stricken as redundant as 
out-of-state applicants are already considered in subsection (a). 
Section 363.5 simplifies the rule by eliminating an unnecessary 
reference to (a)(2) which no longer exists. Other unnecessary 
rule references are eliminated to update the rule and simplify 
it. References to "Board-approval" for education instructors and 
providers are updated to reflect the approval process for educa-
tion initiated by HB 636. The administrative approval of providers 
and instructors is now passed to the executive director under that 
statutory change. 
Section 363.6 simplifies the rule by eliminating an unnecessary 
rule reference and restructuring the rule to make it easier to 
read. References to "Board-approval" for courses and educa-
tional instructors and providers are updated to reflect the ap-
proval process for education implemented by HB 636. The ad-
ministrative approval of providers and instructors is now passed 
to the executive director under that statutory change. Lastly, suc-
cessful completion in a high school career and technology edu-
cation program as provided by 1301.3542, as implemented by 
HB 636, is added to exempt those applicants from requirements 
for earlier licensure, work experience, or instruction. 
Section 363.8 eliminates references to Board-approval for 
courses and educational instructors and providers to reflect 
the approval process for education implemented by HB 636. 
The administrative approval of providers and instructors is now 
passed to the executive director under that statutory change. 
Section 363.10 eliminates a reference to Board-approved for a 
training program to reflect the approval process for education im-
plemented by HB 636. The administrative approval of providers 
and instructors is now passed to the executive director under that 
statutory change. 
Section 363.11 eliminates a reference to Board-approved for a 
training program to reflect the approval process for education im-
plemented by HB 636. The administrative approval of providers 
and instructors is now passed to the executive director under that 
statutory change. 
Section 363.12 eliminates a reference to Board-approved for a 
training program to reflect the approval process for education im-
plemented by HB 636. The administrative approval of providers 
and instructors is now passed to the executive director under that 
statutory change. 
Section 363.13 eliminates a reference to Board-approved for a 
training program to reflect the approval process for education im-
plemented by HB 636. The administrative approval of providers 
and instructors is now passed to the executive director under that 
statutory change. 
Section 363.14 eliminates a reference to Board-approved for a 
training program to reflect the approval process for education im-
plemented by HB 636. The administrative approval of providers 
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and instructors is now passed to the executive director under that 
statutory change. 
Section 363.15 eliminates references to the Enforcement Com-
mittee. The change recognizes that HB 636 amended Section 
1301.304 of the PLL to eliminate the Enforcement Committee. 
Section 363.16 updates and simplifies examination by stating 
that the board will not process incomplete applications and ap-
plicants shall receive notification of written or practical exam with 
the date, time, and place of exam. 
Section 363.17 replaces the term "Chief Examiner" with the term 
"agency" to reflect the operations of agency staff to service the 
needs of applicants reporting for examination. 
Section 363.18 simplifies the rule by eliminating an unnecessary 
rule reference. This allows the rules to stay current regardless 
of changes to the rules. 
Section 363.19 replaces the term "Chief Examiner" with the term 
"agency" to reflect the operations of agency staff to service the 
needs of applicants reporting for examination. 
Section 363.24 shows outdated and unnecessary rule refer-
ences are eliminated, and the rule was restructured to simplify 
it. References to Board-approved for a training program to 
reflect the approval process for education implemented by HB 
636. The administrative approval of providers and instructors 
is now passed to the executive director under that statutory 
change. It also adds "plumbing inspector" to the list of qualified 
licensees that may teach a CPE course. It allows endorsement 
education providers to maintain records of course completion 
for two years. 
Section 363.25 eliminates outdated and unnecessary rule refer-
ences. The rule was restructured to simplify it and make it easier 
to read. 
Section 363.26 is repealed as HB 636 eliminated the RMP train-
ing program. 
Section 363.27 eliminates references to the Enforcement Com-
mittee. The change recognizes that HB 636 amended Section 
1301.304 of the PLL to eliminate the Enforcement Committee. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Lisa G. Hill, Executive Director for the Board (Executive Direc-
tor), has determined that for the first five-year period the pro-
posed rules are in effect, there are no foreseeable increases or 
reductions in costs to the state or local governments as a result 
of enforcing or administering the rule. The Executive Director 
has further determined that for the first five-year period the pro-
posed rules are in effect, there will be no foreseeable losses or 
increases in revenue for the state or local governments as a re-
sult of enforcing or administering the rules. 
PUBLIC BENEFITS 

The Executive Director has determined that for each of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated as a result of enforcing or administering the proposed 
rules will be to have fewer regulatory barriers to licensure and 
greater opportunity to expand the population of medical gas pip-
ing endorsees by allowing licensees to obtain a medical gas pip-
ing installation training by an additional training provider. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH THE RULE 

The executive director has determined that for the first five years 
the proposed rules are in effect, there are no substantial eco-
nomic costs anticipated to persons required to comply with the 
proposed rules. 
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

Given that the proposed rules do not have a fiscal note which 
imposes a cost on regulated persons, including another state 
agency, a special district, or local government, proposal and 
adoption of the rules are not subject to the requirements of Gov-
ernment Code §2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT 

For each of the first five years the proposed rules are in effect, 
the Board has determined the following: (1) the proposed rules 
do not create or eliminate a government program; (2) implemen-
tation of the proposed rules do not require the creation of new 
employee positions or the elimination of existing employee posi-
tions; (3) implementation of the proposed rules do not require an 
increase or decrease in future legislative appropriations to the 
agency; (4) the proposed rules do not require an increase or de-
crease in fees paid to the agency; (5) the proposed rules do not 
create a new regulation; (6) the proposed rules do not expand, 
limit, or repeal an existing regulation; (7) the proposed rules do 
not increase or decrease the number of individuals subject to the 
rule's applicability; and (8) the proposed rules do not positively 
or adversely affect this state's economy. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

No local economies are substantially affected by the proposed 
rules. As a result, preparation of a local employment impact 
statement pursuant to Government Code §2001.022 is not re-
quired. 
FISCAL IMPACT ON SMALL AND MICRO-BUSINESS, AND 
RURAL COMMUNITIES 

The proposed rules will not have an adverse effect on small or 
micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules. As a result, preparation of an 
economic impact statement and a regulatory flexibility analysis, 
as provided by Government Code §2006.002, are not required. 
TAKINGS IMPACT ASSESSMENT 

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment, as provided by Government Code §2007.043, is not 
required. 
PUBLIC COMMENTS 

Written comments regarding the proposed rules may be submit-
ted by mail to Patricia Latombe at P.O. Box 4200, Austin, Texas 
78765-4200, or by email to rule.comment@tsbpe.texas.gov with 
the subject line "Rule Amendment." All comments must be re-
ceived within 30 days of publication of this proposal. 
STATUTORY AUTHORITY 

This proposal is made under the authority of §1301.251(2) of 
the Texas Occupations Code which authorizes the Texas State 
Board of Plumbing Examiners to adopt rules as necessary to 
implement the Chapter. 
No other statutes or rules are affected by the proposal. 
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§363.2. General Qualifications. 

(a) To be eligible to receive any license or registration issued 
by the Board an applicant must be: 

(1) a citizen or national of the United States; or 

(2) an alien or non-immigrant eligible for licensure by the 
State of Texas. 

(b) In order to qualify for any license, registration, [or] en-
dorsement, and/or renewal an applicant must: 

(1) meet all of the requirements of the Board; 

(2) submit documentation evidencing successful submittal 
of fingerprints for criminal history background checks as may be re-
quired by subsection (f) of this section or the PLL, if applicable;[.] 

(3) pay the required fee; and 

(4) successfully complete and pass the examination, if ap-
plicable. 

(c) An applicant may qualify for a Master Plumber License, 
Journeyman Plumber License, Tradesman Plumber-Limited License, 
Plumbing Inspector License, or Plumber's Apprentice Registration. 

(1) A licensed Plumbing Inspector, Master Plumber, or 
Journeyman Plumber may obtain a Medical Gas Piping Installation 
Endorsement, Multipurpose Residential Fire Protection Sprinkler 
Specialist Endorsement, or Water Supply Protection Specialist En-
dorsement. 

(2) A Tradesman Plumber-Limited may obtain a Drain 
Cleaner Registration. 

(3) A registered Plumber's Apprentice may obtain a Resi-
dential Utilities Installer Registration, a Drain Cleaner-Restricted Reg-
istration, or a Drain Cleaner Registration. 

(d) A Plumber's Apprentice or Tradesman Plumber-Limited 
Licensee applying to take an examination must submit an Employer's 
Certification Form (ECF) showing that the applicant has accrued the 
required hours of experience working in the plumbing trade. 

(1) If the applicant accrued the hours through employment 
with multiple employers, the applicant must submit a separate ECF 
completed by each employer the applicant worked for. 

(2) The ECF shall be completed by the Responsible Master 
Plumber (RMP) who was the RMP for the company at the time the 
applicant worked there or the licensee who supervised the applicant on 
the job. 

(3) If currently employed, the applicant shall: 

(A) submit a request for an ECF in writing; and 

(B) provide an ECF to the RMP or the licensee who 
supervised the applicant. 

(4) Once a written request for an ECF is received, the RMP 
or licensee shall return the completed ECF to the applicant within thirty 
(30) business days. 

(5) Upon separation of employment, or the end of a con-
tract, an employer shall automatically provide a completed ECF to a 
Plumber's Apprentice or Tradesman Plumber-Limited or send it to the 
Board. 

(e) To receive credit for experience working in the trade, the 
applicant must hold either a valid Plumber's Apprentice Registration 
or Tradesman Plumber-Limited License at the time the hours were 
worked. 

(f) Fingerprinting Requirements. In accordance with 
§1301.4521 and Chapter 53 of the Occupations Code, the Board 
conducts reviews of individuals seeking licensure by the Board with a 
criminal background to evaluate their fitness and determine whether 
their criminal background disqualifies them from being licensed 
by or registered with the Board. In accordance with §411.122 of 
the Government Code, the Board is authorized to access criminal 
background records from the Texas Department of Public Safety 
(DPS) and Federal Bureau of Investigations to conduct such reviews, 
including the submittal and registration with DPS of fingerprints from 
an individual seeking licensure with the Board, in order to obtain such 
records. Specifically, the Board's fingerprinting requirements are as 
follows: 

(1) Fingerprints required. The submittal and registration 
of fingerprints with DPS is required when applying for the follow-
ing license or registration types: Master Plumber license, Tradesman 
Plumber-Limited License, and Journeyman Plumber license. 

(2) Resubmittal of fingerprints. The requirement to sub-
mit and register fingerprints applies to both an initial application for a 
license or registration as well as applications for renewal. However, 
once fingerprints have been submitted and registered with DPS, an in-
dividual ordinarily will not be required to re-submit their fingerprints, 
including renewals of a license or registration, or when applying for a 
different license or registration type. The foregoing notwithstanding, 
re-submittal of fingerprints may be required to the extent required by 
DPS or its third-party fingerprint processing vendor; for example, to 
comply with new or enhanced fingerprint records requirements, or [of] 
if additional biometric data is required to conduct criminal background 
checks. 

(3) Fingerprint procedures; fees. An applicant required to 
submit and register their fingerprints with DPS in accordance with para-
graph (1) of this subsection must follow all instructions and procedures 
outlined by DPS and its third-party fingerprint processing vendor. The 
applicant is responsible for and must make payment directly to DPS 
and/or its designated third-party fingerprint processing vendor, all fees 
associated with the criminal background fingerprinting process, which 
is separate from the application fee imposed by the Board. 

§363.4. Master Plumber License. 

[(a)] To be eligible for a Master Plumber License an applicant 
must have held a Journeyman Plumber License issued in Texas or an-
other state: 

(1) for at least four years; or 

(2) for at least one year if the applicant has successfully 
completed a training program approved by the United States Depart-
ment of Labor, Office of Apprenticeship or another nationally-recog-
nized apprentice training program accepted by the Board. 

[(b) An applicant who is licensed as a Master Plumber in an-
other state must meet the requirements set forth in subsection (a) of this 
section.] 

§363.5. Journeyman Plumber License. 

(a) To be eligible for a Journeyman Plumber License an appli-
cant must have completed forty-eight (48) hours of classroom training 
provided by an approved [a Board-approved] instructor in an approved 
[a Board-approved] training program meeting the requirements of sub-
sections (f) and (g) of this section. 

(b) In addition to the requirements in subsection (a) of this sec-
tion, an applicant must: 
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(1) have at least 8,000 hours of experience working at the 
trade under the supervision of a RMP or a Master Plumber licensed in 
another state; and 

(2) hold one of the following: 

(A) a current Plumber's Apprentice Registration; 

(B) a current Tradesman Plumber-Limited License; or 

(C) a current Journeyman Plumber License issued in 
another state. 

(c) Upon written request by the applicant, the Board may 
credit an applicant with up to 1,000 hours of the work experience 
required to take the Journeyman Plumber examination if the applicant 
has completed the classroom portion of a training program that is: 

(1) approved by the United States Department of Labor, 
Office of Apprenticeship; or 

(2) provided by an approved [a] person [approved by the 
Board] and based on approved course materials [approved by the 
Board]. 

(d) A [Notwithstanding the training required by subsection 
(a)(2) of this section, a] registered Plumber's Apprentice may apply 
for and take the Journeyman Plumber examination if the apprentice 
has received an associate of applied science degree from a plumbing 
technology program that: 

(1) includes a combination of classroom and on-the-job 
training; and 

(2) is approved by the Board and the Texas Higher Educa-
tion Coordinating Board. 

(e) An applicant is exempt from the training required [by sub-
section (a)(2) of this section] if the applicant: 

(1) has completed the classroom portion of a training pro-
gram provided by an approved [a] person [approved by the Board] and 
based on approved course materials [approved by the Board]; 

(2) is a Plumber's Apprentice who is enrolled in good 
standing in a training program approved by the United States Depart-
ment of Labor, Office of Apprenticeship; or 

(3) holds a current Journeyman Plumber License issued in 
another state. 

(f) The training program required [by subsection (a)(2) of this 
section] shall include: 

(1) two (2) six-hour Continuing Professional Education 
(CPE) classes as required by [§365.14(c) of the] Board Rules; and 

(2) the Occupational Safety and Health Administration 
(OSHA) 10-Hour Outreach Training class on Construction Industry 
Procedures, including: 

(A) Introduction to OSHA; 

(B) OSHA Focus on Four Hazards-fall protection, elec-
trical, caught in between, and struck by; 

(C) Personal Protective and Life Saving Equipment; 

(D) Health Hazards in Construction, including hazard 
communication and silica; 

(E) Tools, including hand tools and power tools; 

(F) Excavations; 

(G) Stairways and Ladders; 

(H) Hazardous Materials; and 

(I) Introduction to Industrial Hygiene and Blood Borne 
Pathogens. 

(g) In addition to the classes described in subsection (f) of this 
section, the training required [by subsection (a)(2) of this section] shall 
include: 

(1) eight (8) hours of classroom training, as follows: 

(A) two (2) hours, to include: 

(i) reading and understanding residential construc-
tion drawings; 

(ii) learning the basics of math for plumbing; and 

(iii) drawing rough in and riser diagrams; 

(B) one (1) hour to review the International Residential 
Code chapter on Fuel Gas, including: 

(i) definitions; 

(ii) pipe sizing and layout; and 

(iii) testing and inspections; 

(C) one (1) hour to review the International Residential 
Code chapter on General Plumbing Requirements, including: 

(i) individual water supply and sewage disposal; 

(ii) structural and piping protection, including 
notching and boring; 

(iii) trenching and backfilling; 

(iv) workmanship and waterproofing penetrations; 
and 

(v) listed, labeled, and approved materials; 

(D) one (1) hour to review the International Residential 
Code chapters on Plumbing Fixtures and Water Heaters, including: 

(i) the installation of plumbing fixtures and acces-
sories; 

(ii) water heater installation and replacement, in-
cluding hazards of improper installations; and 

(iii) water heater safety devices and alternative 
methods of existing installations not to code; 

(E) one (1) hour to review the International Residential 
Code chapter on Water Supply and Distribution, including: 

(i) understanding and principals of backflow protec-
tion for potable water systems; 

(ii) water supply systems, including thermal expan-
sion control and water hammer arrestors; 

(iii) water conservation and maximum flow for 
plumbing fixtures; 

(iv) sizing and pressures of potable water systems 
from the meter throughout distribution to fixture connections; 

(v) materials and installation of potable water pip-
ing; 

(vi) demonstration of soldering and brazing accord-
ing to B-828 standards; 

(vii) hangers, anchors, and supports; and 
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(viii) drinking water treatment units; 

(F) one (1) hour to review the International Residential 
Code chapters on Sanitary Drainage and Vents, including: 

(i) materials and installation of drainage systems, in-
cluding proper grade and changes in direction of fittings; 

(ii) preparation of piping; 

(iii) standards for solvent cementing of pipe and fit-
tings; 

(iv) cast iron piping and fittings; 

(v) location and installation of cleanouts; 

(vi) sumps and ejectors sizing and installation; 

(vii) understanding the principals and physics of 
proper venting; 

(viii) installation of different types of venting sys-
tems; and 

(ix) improper connections and prohibited venting 
applications; 

(G) one (1) hour to review the International Residential 
Code chapter on Traps, including: 

(i) design and prohibited traps; 

(ii) sizing and installation of traps and trap arms; and 

(iii) trap protection; and 

(2) eighteen (18) hours of classroom training in certain 
chapters of the Uniform Plumbing Code, International Plumbing 
Code, and International Fuel Gas Code (as appropriate); the Texas 
Accessibility Standards, the Americans with Disabilities Act; and 
water conservation, as follows: 

(A) one (1) hour to review the chapters on General Reg-
ulations; 

(B) one (1) hour to review the chapters on Plumbing 
Fixtures and Fixture Fittings, including: 

(i) general requirements and water conservation in-
formation for plumbing fixtures; 

(ii) commercial plumbing fixtures; and 

(iii) location and installation requirements for fix-
tures and fixture fittings; 

(C) two (2) hours to review the chapters on Water 
Heaters, including: 

(i) general regulations for water heater installation 
and replacement, including hazards of improper installations; 

(ii) safety requirements for commercial water 
heaters; 

(iii) different types of water heaters available, in-
cluding installations; and 

(iv) safety devices and alternative methods to bring 
existing installations into compliance with plumbing codes; 

(D) two (2) hours to review the chapters on Water Sup-
ply and Distribution, including: 

(i) installation of potable water systems; and 

(ii) pipe sizing for water supply and distribution; 

(E) two (2) hours to review the chapters on Sanitary 
Drainage, including: 

(i) understanding commercial plumbing; and 

(ii) pipe sizing for sanitary waste; 

(F) one (1) hour to review the chapters on Indirect 
Wastes, including: 

(i) applications accepted for indirect waste systems, 
both air-gap and air-break; and 

(ii) understanding the reason for indirect waste sys-
tems; 

(G) two (2) hours to review the chapters on Vents, in-
cluding: 

(i) physics and importance of proper venting; 

(ii) different venting methods, including vent termi-
nation; 

(iii) special venting for island fixtures, and combi-
nation waste and vent systems; and 

(iv) pipe sizing of vents; 

(H) one (1) hour to review the chapters on Traps and 
Interceptors, including: 

(i) physics and importance of trap protection; 

(ii) grease interceptor design, installation and main-
tenance according to the Plumbing Drainage Institute; and 

(iii) different types of interceptors and applications 
according to code; 

(I) one (1) hour to review the chapters on Storm 
Drainage, including: 

(i) basic design, materials, and installation of storm 
water systems; 

(ii) hazards of improper installations; and 

(iii) testing procedures for storm drainage systems; 

(J) two (2) hours to review the chapters on Fuel Gas 
Piping, including: 

(i) hazards of improperly designed or installed fuel 
gas piping and appliances; 

(ii) approved materials and methods, including pipe 
and fittings; and 

(iii) combustion air requirements; 

(K) one (1) hour to review the basic installation of hand-
icapped plumbing fixtures for commercial projects, as required by the 
Texas Accessibility Standards and the Americans with Disabilities Act; 
and 

(L) two (2) hours to review new technology that pro-
motes water and energy conservation, including rain water harvesting, 
solar energy, and water smart applications. 

§363.6. Tradesman Plumber-Limited License. 
(a) To be eligible for a Tradesman Plumber-Limited License 

an applicant must: 

(1) have completed twenty-four (24) hours of approved 
[classroom] training provided by an approved [a Board-approved] 
instructor in an approved [a Board-approved] training program in the 
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areas of health and safety, the latest version of all plumbing codes 
adopted by the Board, and water conservation.: The training hours 
must include: 

(A) one (1) six-hour apprentice continuing professional 
education class; 

(B) the OSHA 10-Hour Outreach Training class; and 

(C) the eight (8) hours of training on residential plumb-
ing installation; 

(2) have at least 4,000 hours of experience working at the 
trade under the supervision of a RMP or a Master Plumber licensed in 
another state; and 

(3) hold one of the following: 

(A) a current Plumber's Apprentice Registration; 

(B) a current Journeyman Plumber License issued in 
another state; or 

(C) a current Master Plumber License issued in another 
state. 

(b) Upon written request, an applicant [by the applicant, the 
Board] may be credited [credit an applicant with] up to 1,000 hours of 
the work experience required to take the Tradesman Plumber-Limited 
examination if the applicant has completed [the classroom portion of] 
a training program that is: 

(1) approved by the United States Department of Labor, 
Office of Apprenticeship; or 

(2) provided by an approved a person [approved by the 
Board] and based on approved course materials [approved by the 
Board]. 

(c) A [Notwithstanding the training required by subsection 
(a)(1) of this section, a] registered Plumber's Apprentice may apply 
for and take the Tradesman Plumber-Limited examination if the 
apprentice has received an associate of applied science degree from a 
plumbing technology program that: 

(1) includes a combination of classroom and on-the-job 
training; and 

(2) is approved by the Board and the Texas Higher Educa-
tion Coordinating Board. 

(d) An applicant is exempt from the training required by sub-
section (a)(1) of this section if the applicant: 

(1) has completed the classroom portion of a training pro-
gram provided by an approved a person [approved by the Board] and 
based on approved course materials [approved by the Board]; 

(2) is a registered Plumber's Apprentice who is enrolled in 
good standing in a training program approved by the United States De-
partment of Labor, Office of Apprenticeship; or 

(3) holds a current Master or Journeyman Plumber License 
issued in another state. 

(e) An applicant that has successfully completed a high school 
career and technology education program as provided by 1301.3542 of 
the Texas Occupations Code is exempt from requirements in subsection 
(a) of this section. 

[(e) The training program required by subsection (a)(1) of this 
section shall include:] 

[(1) one (1) six-hour CPE class as required by §365.14(c) 
of the Board Rules;] 

[(2) the OSHA 10-Hour Outreach Training class described 
in §363.5(f)(2) of this chapter; and] 

[(3) the eight (8) hours of classroom training described in 
§363.5(g)(1) of this chapter.] 

§363.8. Plumbing Inspector License. 
(a) To be eligible for a Plumbing Inspector License an appli-

cant must hold one of the following: 

(1) a current Journeyman or Master Plumber License is-
sued in Texas or another state; 

(2) a current Plumbing Inspector license issued in another 
state with licensing requirements substantially equivalent to the licens-
ing requirements of the Board; or 

(3) a current professional engineer or a professional archi-
tect license issued in Texas. 

(b) An applicant who holds a Journeyman or Master Plumber 
License issued in another state must take and pass the examination de-
veloped by the Board. 

(c) An applicant is exempt from the licensure requirement 
listed in subsection (a) of this section if the applicant has completed a 
total of 500 hours of training or experience in the plumbing industry. 
An applicant may receive credit toward the 500 hours as follows: 

(1) One-hundred (100) [100] hours of credit for successful 
completion of a certification in the Uniform Plumbing Code or the In-
ternational Plumbing Code, issued by the International Association of 
Plumbing and Mechanical Officials or the International Code Council 
plumbing code certification; 

(2) One-hundred (100) [100] hours of credit for successful 
completion of an approved [a Board-approved] Medical Gas Piping 
Installation Endorsement training program; 

(3) One-hundred (100) [100] hours of credit for successful 
completion of an approved [a Board-approved] Multipurpose Residen-
tial Fire Protection Sprinkler Specialist Endorsement training program; 

(4) One-hundred (100) [100] of hours credit for successful 
completion of an approved [a Board-approved] Water Supply Protec-
tion Specialist Endorsement training program; 

(5) One-hundred (100) [100] hours of credit for successful 
completion of an approved Backflow Tester Certification program; 

(6) six (6) hours of credit for successful completion of any 
of the approved [Board-approved] CPE for Licensed Plumbers and 
Plumbing Inspectors courses; 

(7) up to 100 hours of credit for hours attending approved, 
documented and verified plumbing-related training academy or educa-
tional sessions; 

(8) up to 200 hours of credit for hours working in the trade 
or an approved, similar plumbing-related trade, as verified by former 
employers; or 

(9) up to 200 hours of credit for documented and verified 
on-the-job training in the enforcement of plumbing codes under the 
direct supervision of a licensed Plumbing Inspector. 

§363.10. Multipurpose Residential Fire Protection Sprinkler Spe-
cialist Endorsement. 

(a) To be eligible for a Multipurpose Residential Fire Protec-
tion Sprinkler Specialist Endorsement an applicant must: 

(1) hold a current Journeyman Plumber, Master Plumber, 
or Plumbing Inspector License; and 
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(2) have successfully completed an approved [a Board-ap-
proved] training program that provides the training necessary for the 
proper installation of a multipurpose residential fire protection sprin-
kler system as required by the National Fire Protection Association 
Standard 13D and any other applicable codes and standards recognized 
by the state. 

(b) The training program required by subsection (a)(2) of this 
section shall be at least twenty-four (24) hours in length, incorporate 
the training criteria included in the American Society of Sanitary En-
gineering Series 7000 as it relates to plumbing-based residential fire 
protection systems installers for one and two-family dwellings, and in-
clude: 

(1) one (1) hour to review applicable standards, codes, and 
laws, including the Plumbing License Law, Board Rules, and the fire 
sprinkler rules set forth in 28 Texas Administrative [Tex. Admin.] 
Code §§34.701 et seq., and their integration and identifying the en-
forcing authorities; 

(2) four (4) hours to study definitions, to identify, at a min-
imum, the various types, specific parts, specific terminology, and con-
cepts of the system; 

(3) four (4) hours to learn the acceptable type, material, 
location, limitation, and correct installation of equipment, including, 
but not limited to: pipe, fittings, valves, types of sprinkler heads, sup-
ports, drains, test connections, automatic by-pass valve, smoke alarm 
devices, and other appurtenances; 

(4) two (2) hours to learn the acceptable type, configura-
tion, and material--which may or may not be required for a water sup-
ply--including, but not limited to: backflow preventers, shut off valves, 
water meters, water flow detectors, tamper switches, test connections, 
pressure gages, minimum pipe sizes, storage tanks, and wells, includ-
ing the ability to perform a water flow test of a city water supply; 

(5) eight (8) hours to learn which rooms require sprinklers 
and the correct positioning of a sprinkler head based on its type, listing, 
temperature rating, and the building structure, including, but not lim-
ited to: understanding the concepts of the area of coverage, spacing, 
distance from walls and ceilings, listing limitations, dead air pockets, 
manufacturer's requirements, and obtaining knowledge of how struc-
tural features such as flat, sloped, pocket, or open joist ceilings, close 
proximity to heat sources,and other obstructions such as ceiling fans, 
surface mounted lights, beams, and soffits may adversely influence the 
location of a sprinkler head; 

(6) three (3) hours to learn critical hydraulic concepts for 
the installer that may adversely affect the original design plan due to 
field construction changes, including, but not limited to: remote area 
sprinkler operation, flow versus pressure, elevation pressure loss, sprin-
kler K-factors, fixture units, minimum pipe diameters, additional pipe 
lengths, and understand which household water appliances affect or do 
not affect the sprinkler hydraulics/performance; and 

(7) two (2) hours to learn the required testing, maintenance, 
and documentation, including, but not limited to: the final inspection 
and tests normally required by the local fire official, when permits, 
working plans, as-built plans, or hydraulic calculations are required, 
and who provides for the system maintenance and instructions. 

(c) An applicant who holds a current Master or Journeyman 
Plumber License issued by the Board and a current RME-General 
or RME-Dwelling License issued by the State Fire Marshal's Office, 
Texas Department of Insurance, is exempted from completing the 
training program required by subsection (a)(2) of this section prior 
to taking the Multipurpose Residential Fire Protection Sprinkler 
Specialist Endorsement examination. 

§363.11. Water Supply Protection Specialist Endorsement. 
(a) To be eligible for a Water Supply Protection Specialist En-

dorsement an applicant must: 

(1) hold a current Journeyman Plumber, Master Plumber 
License, or Plumbing Inspector License; and 

(2) complete an approved [Board-approved] training pro-
gram based on the Federal Safe Drinking Water Act and the Federal 
Clean Water Act, on-site wastewater and site evaluations and graywa-
ter re-use, water quality training and water treatment, water utilities 
systems and regulations, water conservation, rainwater harvesting sys-
tems, xeriscape irrigation, fire protection systems, backflow preven-
tion, and state laws regulating lead contamination in drinking water. 

(b) At a minimum the training program required by subsection 
(a)(2) of this section shall be at least twenty-four (24) hours with a 
maximum of eight (8) hours of instruction per day and include: 

(1) a six (6) hour review of the significance of cross-con-
nections, the principles of back pressure and back siphonage, thermal 
expansion, the acceptable devices and/or requirements for a public wa-
ter supply system including, but not limited to, approved backflow pro-
tection devices, shut-off valves, water meters, and containment vessels; 

(2) a two (2) hour review of the applicable standards, 
codes, and laws, including, but not limited to: the Plumbing License 
Law, Board rules, the Texas Commission on Environmental Quality 
rules relating to a public water supply and water reuse, as described in 
the Texas Water Development Board's Rainwater Harvesting Manual, 
and the Texas A&M AgriLife Extension Service recommendations; 

(3) a four (4) hour review of the specific parts and termi-
nology, and the concepts and components of a rainwater harvesting 
system, including proper sizing for all water reuse systems; 

(4) an eight (8) hour review of the acceptable type, mate-
rial, location, limitation, and correct installation of equipment related 
to the treatment and reuse of water; 

(5) four (4) hours devoted to the elements of a proper cus-
tomer service inspection as required by the Texas Commission on En-
vironmental Quality; and 

(6) information specific to rainwater harvesting as outlined 
in the latest edition of the Texas Water Development Board's Rainwater 
Harvesting Manual. 

(c) In addition to the information described in subsection 
(b)(6) of this section, a training program may include the latest edition 
of the Uniform Plumbing Code Rainwater Harvesting Seminar Man-
ual, [or] the latest edition of the International Plumbing Code, or the 
International Green Construction Code. 

§363.12. Residential Utilities Installer Registration. 
To be eligible for a Residential Utilities Installer Registration an appli-
cant must: 

(1) hold a current Plumber's Apprentice Registration; 

(2) have completed at least 2,000 hours working at the trade 
under the direct supervision of a Tradesman Plumber-Limited, Jour-
neyman Plumber, or Master Plumber, and the supervision of a RMP, as 
verified by employers; and 

(3) complete an approved [a Board-approved] training pro-
gram. 

§363.13. Drain Cleaner Registration. 
To be eligible for a Drain Cleaner Registration an applicant must: 

(1) hold a current Plumber's Apprentice Registration; 
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(2) have completed at least 4,000 hours working at the trade 
as a Drain Cleaner-Restricted Registrant under the supervision of a 
RMP, as verified by employers; and 

(3) complete an approved [a Board-approved] training pro-
gram. 

§363.14. Drain Cleaner-Restricted Registration. 
To be eligible for a Drain Cleaner-Restricted Registration an applicant 
must: 

(1) hold a current Plumber's Apprentice Registration; and 

(2) complete an approved [a Board-approved] training pro-
gram. 

§363.15. Consequences to an Applicant with Criminal Convictions. 
(a) The Board shall revoke any and all registrations, licenses, 

or endorsements held by an individual if the individual is incarcer-
ated due to a felony conviction, felony community supervision revo-
cation, revocation of parole, or revocation of mandatory supervision. 
The Board shall automatically deny an application submitted by an in-
dividual who, at the time the application is submitted, is incarcerated 
because of a felony conviction, felony community supervision revoca-
tion, revocation of parole, or revocation of mandatory supervision. 

(b) The Board shall review the application of an individual 
that has been convicted of a felony or misdemeanor directly related 
to plumbing to determine whether to disqualify the individual from re-
ceiving a registration, license, or endorsement, or deny the individual 
the opportunity to take an examination. 

(c) In determining whether a criminal offense is directly re-
lated to plumbing, the Board shall consider: 

(1) the nature and seriousness of the crime; 

(2) the relationship of the crime to the purposes for requir-
ing a license or registration to perform plumbing or plumbing inspec-
tions; 

(3) the extent to which a license or registration might offer 
an opportunity to engage in further criminal activity of the same type 
as that in which the applicant had previously been involved; and 

(4) the relationship of the crime to the ability, capacity, or 
fitness required to perform the duties and discharge the responsibilities 
of registered and licensed individuals performing plumbing or plumb-
ing inspections. 

(d) In addition to the factors listed in subsection (c) of this 
section, the Board, in determining whether an applicant who has been 
convicted of a crime is fit for licensure, shall consider: 

(1) the extent and nature of the applicant's past criminal 
activity; 

(2) the age of the applicant when the crime was committed; 

(3) the amount of time that has elapsed since the applicant's 
last criminal activity; 

(4) the amount of time that has elapsed since the applicant's 
release from incarceration; 

(5) the conduct and work activity of the applicant before 
and after the criminal activity; 

(6) evidence of the applicant's rehabilitation or rehabilita-
tive effort while incarcerated or after release; 

(7) letters of recommendation signed and dated by a cur-
rent employer, if the applicant is employed, or a previous employer, 
stating that the employer has specific and complete knowledge of the 

applicant's criminal history and stating the reasons that the employer is 
recommending that the applicant be considered fit and not a threat to 
the public's health, safety, and welfare; and 

(8) letters of recommendation signed and dated by any 
other person in contact with the applicant. 

(e) An applicant who has been convicted of a felony shall ob-
tain and submit to the Board: 

(1) a fully-completed Supplemental Criminal History In-
formation Form signed by the applicant; 

(2) the letters of recommendation described in subsections 
(d)(7) and (8) of this section; and 

(3) proof, in the form required by the Board, that the appli-
cant has: 

(A) maintained a record of steady employment; 

(B) supported the applicant's dependents, if any; 

(C) maintained a record of good conduct; 

(D) paid all outstanding court costs, supervision fees, 
fines, and restitution ordered in any criminal case in which the applicant 
has been convicted; and 

(E) successfully completed all court-ordered or volun-
tary rehabilitation classes, courses, or programs. 

(f) An applicant who has been convicted of a misdemeanor 
shall obtain and submit a Supplemental Criminal History Form only if 
requested by the agency [Enforcement Committee]. 

(g) In addition to the information listed in subsection (e) of this 
section, an applicant with a conviction of a sexual nature shall obtain 
and provide to the Board the written results of a standard, nationally-
recognized testing and evaluation of the applicant, recently performed 
by a licensed professional therapist or counselor who is certified as a 
Registered Sex Offender Treatment Provider in the State of Texas, to 
determine the level of likelihood for the applicant to commit future 
crimes of a sexual nature. 

(h) If required by the Board, the applicant shall meet all re-
quirements necessary for the Board to access the applicant's criminal 
history record information maintained by the Department of Public 
Safety and the Federal Bureau of Investigation, including submitting 
fingerprint information and paying the required fees. 

(i) The agency [Enforcement Committee] may approve, with-
out Board approval, the application for a license, endorsement, or reg-
istration of an individual who has a criminal conviction, if the staff 
[Enforcement Committee] finds that the criminal conviction is not di-
rectly related to plumbing. 

(1) The agency [Enforcement Committee] may request 
an applicant with a criminal conviction to appear before the staff 
[committee] and present information relating to the applicant's crimi-
nal conviction. 

(2) If the agency review [Enforcement Committee] deter-
mines that an applicant is ineligible for a license, endorsement, or 
registration based on the applicant's criminal conviction, the agency 
[Enforcement Committee] shall give timely notice of the denial to the 
applicant at the applicant's last known address on file with the Board. 
The notice shall inform the denied applicant of the applicant's right to 
request in writing, within twenty (20) days of the mailing of the no-
tice of denial, a hearing before an administrative law judge of the State 
Office of Administrative Hearings to review the [Enforcement Com-
mittee's] determination. 

47 TexReg 7220 October 28, 2022 Texas Register 



(3) If a denied applicant fails to submit a timely request 
for a hearing under paragraph (2) of this subsection, the agency 
[Enforcement Committee's] decision is rendered final. A denied 
applicant may not apply for a new registration, license or endorsement 
before the first anniversary of the date the denial becomes final. 

(4) If a denied applicant requests a hearing under paragraph 
(2) of this subsection, the Board shall determine the applicant's eligi-
bility after reviewing the Proposal for Decision issued by the adminis-
trative law judge, and provide the denied applicant a written statement 
containing: 

(A) the reason for the suspension, revocation, denial, or 
disqualification; 

(B) the judicial review procedure provided by §53.052 
of the Texas Occupations Code; and 

(C) the earliest date the applicant may appeal the action 
of the licensing authority. 

(5) An applicant who is denied after a hearing held under 
paragraph (2) of this subsection may not apply for a new registration, 
license, or endorsement before the first anniversary of the date the de-
nial becomes final. 

§363.16. Examination Schedule. 
(a) The Board shall conduct examinations on a regular basis 

according to demand. 

(b) [Applications will be processed and exams will be sched-
uled on a first-come, first-served basis, unless an application is subject 
to review under Chapter 53 of the Texas Occupations Code and §363.15 
of this chapter.] The Board will not process incomplete applications. 

(c) An applicant shall receive notification of written or practi-
cal examination with the time, date, and place of examination. [Once 
an applicant is scheduled for an exam, the Board shall provide the ap-
plicant with written notification of the time, date and place of exami-
nation.] 

§363.17. Reporting for Examination. 
(a) An applicant shall report promptly at the place of the ex-

amination. 

(b) If an applicant is scheduled for an examination and cannot 
appear, the applicant must notify the agency [Chief Examiner] in writ-
ing, postmarked no later than ten (10) business days before the sched-
uled examination date. An applicant who fails to appear or does not 
give the required notice shall forfeit the examination fee and must sub-
mit a new exam application and fee. 

(c) An applicant who fails to appear for an exam due to an 
excused emergency may reschedule once without having to submit a 
new exam application and fee. 

(1) An applicant must submit a written request to resched-
ule an exam to the agency [Chief Examiner], postmarked no later than 
five (5) business days after the original examination date, that includes 
an explanation of the emergency that caused the applicant's failure to 
appear. 

(2) An applicant who does not submit a request to resched-
ule within the required time period must submit a new exam application 
and fee. 

(d) The following are considered excused emergencies: 

(1) a death in the applicant's family; 

(2) illness or hospitalization of the applicant or a member 
of the applicant's immediate family; 

(3) an automobile accident on the day of the examination; 

(4) any other unplanned event that is serious enough to pre-
vent the applicant from appearing for the exam if approved by the 
agency [Chief Examiner]. 

(e) Emergencies will be subject to verification by the agency 
[Chief Examiner]. Scheduling conflicts due to work will not be con-
sidered an excused emergency. 

§363.18. Description of Examination. 

(a) For each license and endorsement, the Board shall design 
and conduct a uniform, reasonable examination that includes written 
questions and practical applications, when appropriate. 

(b) The [In addition to the information described in §363.16(c) 
of this chapter, the] Board shall furnish an applicant with written infor-
mation explaining the scope of the examination. The Board shall also 
make the information about the scope of each examination it adminis-
ters accessible on its website. 

§363.19. Non-Standard Examination Accommodations. 

(a) An applicant seeking to take an examination with non-stan-
dard accommodations shall submit an Applicant Request for Non-Stan-
dard Examination Accommodations Form and a Physician or Qualified 
Licensed Professional Recommendation for Non-Standard Examina-
tion Accommodations Form to be used by the agency [Chief Examiner] 
to determine whether the applicant qualifies for non-standard examina-
tion accommodations. 

(b) Due to the duties and responsibilities of registrants and li-
censees to protect the health and safety of the public, the Board shall 
not allow Examiners to provide oral versions of the written components 
of examinations. 

(1) Examiners may give oral instructions and explanations 
to individuals taking an examination. 

(2) An applicant who has been diagnosed by a physician 
or other qualified licensed professional as having a specific learning 
or reading disability, such as dyslexia, may request additional time to 
complete an examination, a separate examination area, or other reason-
able accommodation. 

(c) The Board shall reserve the right to make all final decisions 
regarding reasonable examination accommodations and may require a 
consultation by an expert of its choosing for a second opinion, if it 
determines that it is necessary for a particular applicant. 

§363.24. Providers and Instructors of Endorsement Training Pro-
grams. 

(a) Only an approved CPE [a] Course Provider [who is ap-
proved to provide CPE courses, under §365.16 of the Board rules] may 
provide or instruct a training program [required by §§363.9-363.11 of 
this chapter]. 

[(1) Once approved under §365.16 of the Board Rules, a 
Course Provider is automatically approved to provide the training re-
quired by §§363.9-363.11 of this chapter and is not required to submit 
a separate application to the Board.] 

[(2) ] An approved Course Provider may utilize another 
governmental or industry-recognized entity to provide a portion of the 
course instruction so long as an approved Course Instructor is also 
present.] 

(b) Only a Course Instructor who is approved to instruct CPE 
courses[, under §365.17 of the Board rules] may instruct a training pro-
gram [required by §363.9 of this chapter] provided that the instructor: 
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(1) is licensed as a Master Plumber, Plumbing Inspector, or 
Journeyman Plumber; and 

(2) holds the endorsement that corresponds to the training 
program the Instructor will teach [Medical Gas Piping Installation En-
dorsement]. 

[(c) Only a Course Instructor who is approved to instruct CPE 
courses, under §365.17 of the Board rules may instruct a training pro-
gram required by §363.10 and §363.11 of this chapter provided that the 
instructor:] 

[(1) is licensed as a Master Plumber, Journeyman Plumber 
or Plumbing Inspector; and] 

[(2) holds the endorsement that corresponds to the training 
program the Instructor will teach.] 

(c) [(d)] A Course Provider or Instructor whose approval 
[under §365.16 or §365.17 of the Board Rules] is suspended or 
revoked for any reason, may not provide or instruct any [the] training 
[required by §§363.9-363.11 of this chapter]. 

(d) [(e)] All Course Providers and Instructors shall: 

(1) adhere to the approved instruction criteria [approved by 
the Board in this section]; [and] 

(2) ensure that only students who complete a course or 
training receive credit; and [receive the specified number of con-
tact hours of instruction (excluding any time spent on breaks from 
instruction) receive credit for completing the training required by 
§§363.9-363.11 of this chapter.] 

(3) provide a certificate of completion to a student upon 
completion of the training. 

[(f) The training required by §§363.9-363.11 of this chapter 
may be provided in increments, as appropriate.] 

[(1) A Course Provider or Instructor shall provide a certifi-
cate of completion to a student upon completion of the training.] 

(e) [(2)] The certificate of completion shall state: 

(1) [(A)] the title of the endorsement training program; 

(2) [(B)] the names of the Course Provider and Course In-
structor; 

(3) [(C)] the name and license number of the student; and 

(4) [(D)] the date that the instruction was completed. 

[(3) A Course Provider shall maintain an electronic copy or 
record of each certificate of completion for at least two (2) years after 
the date the certificate was issued.] 

(f) [(g)] A Course Provider shall: 

(1) notify the Board at least seven (7) days before conduct-
ing an endorsement training program or post electronic notice of the 
class schedule, including the dates(s), time(s), and place(s) class(es) 
will be held, on the provider's website at least seven (7) days before 
conducting a class; 

(2) perform self-monitoring to ensure compliance with this 
section and reporting as required [by the Board]; [and] 

(3) submit a course outline that includes the number 
of hours of instruction on each topic included in the outline to the 
executive director [Board] for approval; and[.] 

(4) maintain an electronic copy or record of each certificate 
of completion for at least two (2) years after the date the certificate was 
issued. 

(g) [(h)] The Board may monitor endorsement training pro-
grams to ensure compliance with all applicable laws and Board rules 
and may deny, suspend, or revoke approval of a Course Provider or In-
structor who fails to comply. 

(h) [(i)] The executive director [Board] may require a Course 
Provider to resubmit a previously-approved course outline for an en-
dorsement training program at any time in order to ensure the program 
meets the current requirements of the plumbing codes, laws, and ad-
ministrative rules applicable to the specific training program. 

§363.25. Providers and Instructors of Training Programs for Jour-
neyman Plumber and Tradesman Plumber-Limited License Applicants. 

(a) An approved CPE [Only a] Course Provider or Course In-
structor [who is approved to provide or instruct CPE courses under 
§365.16 or §365.17 of the Board rules] may provide instruction in 
plumbers professional training related to health and safety, the latest 
version of all plumbing codes adopted by the board, and water conser-
vation [or instruct the classroom training required by §363.5(a)(2) and 
§363.6(a)(1) of this chapter]. 

[(1) Once approved under §365.16 or §365.17 of the Board 
rules, a Course Provider or Instructor is automatically approved to pro-
vide or instruct the training required by §363.5(a)(2) and §363.6(a)(1) 
of this chapter and is not required to submit a separate application for 
approval to the Board]. 

[(2) A Course Provider or Instructor whose approval un-
der §365.16 or §365.17 of the Board Rules is suspended or revoked 
for any reason, may not provide or instruct the training required by 
§363.5(a)(2) and §363.6(a)(1) of this chapter]. 

(b) An approved Course Instructor must be authorized by 
OSHA to provide OSHA instruction. A person who is an OSHA 
authorized construction trainer, but is not an approved instructor, may 
teach OSHA instruction through an approved Course Provider, so long 
as an approved Course Instructor is also present. 

[(b) In addition to the meeting the requirements of subsection 
(a) of this section, a Course Instructor must be authorized by OSHA to 
provide the training described in §363.5(f)(2) of this chapter. A person 
who is authorized by OSHA, but is not approved under §365.17 of the 
Board Rules, may teach the training described in §363.5(f)(2) of this 
chapter through an approved Course Provider so long as an approved 
Course Instructor is also present.] 

(c) Approved Course Providers and Instructors [Course 
Providers and Instructors approved to provide or instruct the training 
required by §363.5(a)(2) and §363.6(a)(1) of this chapter] shall: 

(1) teach the approved material; [adhere to the instruction 
criteria described in §363.5(f)-(g) and §363.6(e) of this chapter;] 

(2) ensure that only students who complete the course [the 
specified number of contact hours of instruction (excluding any time 
spent on breaks from instruction)] receive credit [for completing the 
training required by §363.5(a)(2) and §363.6(a)(1) of this chapter]; 

(3) provide notice of intent to conduct training required 
by posting the course schedule on the provider's website or sending 
electronic notice to the at least seven (7) days before instruction; 
[§363.5(a)(2) and §363.6(a)(1) of this chapter in the same manner 
required by §365.19(i) of the Board rules; and] 

(4) abide by the same standards of conduct required of 
approved continuing professional education providers; [ described in 

47 TexReg 7222 October 28, 2022 Texas Register 

https://363.9-363.11
https://363.9-363.11
https://363.9-363.11


§365.20 of the Board rules when providing the training required by 
§363.5(a)(2) and §363.6(a)(1) of this chapter.] 

(5) provide a certificate of completion to the student. The 
certificate of completion shall state: 

(A) the names of the Course Provider and Course In-
structor; 

(B) the name and registration or license number of the 
student; 

(C) the specific instruction and number of hours com-
pleted; and 

(D) the date that the increment of instruction was com-
pleted; and 

(6) maintain an electronic copy or record of each certificate 
of completion for at least six (6) years after the date the certificate was 
issued. 

[(d) The training required by §363.5(a)(2) and §363.6(a)(1) of 
this chapter may be provided in increments, as appropriate.] 

[(1) The Course Provider or Instructor shall provide a cer-
tificate of completion to the student for each increment completed.] 

[(2) The certificate of completion shall state:] 

[(A) the names of the Course Provider and Course In-
structor;] 

[(B) the name and registration or license number of the 
student;] 

[(C) the specific instruction and number of hours com-
pleted; and] 

[(D) the date that the increment of instruction was com-
pleted.] 

[(3) The Course Provider shall maintain an electronic copy 
or record of each certificate of completion for at least six (6) years after 
the date the certificate was issued.] 

(d) [(e)] An applicant for examination is responsible for the 
safekeeping of each original certificate of completion earned by the 
applicant. [until such time that the applicant:] 

[(1) has completed the training required under §363.5(a)(2) 
and §363.6(a)(1) of this chapter;] 

[(2) has met all other requirements under §363.5 or §363.6 
of this chapter to qualify to take the Tradesman Plumber-Limited or 
Journeyman Plumber examination; and] 

[(3) has submitted the original certificates of completion 
along with the appropriate examination application and other required 
documentation to the Board.] 

(e) [(f)] Providing false certificates of completion or any other 
false information related to the training required by [§363.5(a)(2) and 
§363.6(a)(1) of this chapter to ] the Board may result in: 

(1) the denial of the applicant's examination application; 

(2) disciplinary action, as provided by the Plumbing Li-
cense Law, Board Rules, or other laws of this state; or 

(3) both. 

(f) A Course Provider or Instructor whose approval is sus-
pended or revoked for any reason may not provide instruction. 

§363.27. Criminal Conviction Guidelines. 

(a) Licensed individuals are required to exercise independent 
judgment and carry out their duties and responsibilities without risking 
the health, safety, welfare, and property of the public. It is estimated 
that the majority of Plumber's Apprentices are working toward licen-
sure; therefore, the Board has determined that the duties and respon-
sibilities listed in subsection (b) of this section apply to both licensees 
and registrants. 

(b) After considering the factors set forth in §53.022 of the 
Texas Occupations Code, the Board has identified the following, non-
exhaustive list of duties and responsibilities of individuals performing 
plumbing or plumbing inspections: 

(1) entering a consumer's home or a place of business, in-
cluding, but not limited to: 

(A) private residences; 

(B) apartment complexes; 

(C) schools; 

(D) child care facilities; 

(E) elder care facilities; 

(F) health care facilities; 

(G) financial institutions; and 

(H) businesses where valuable merchandise is stored 
and sold; 

(2) making personal contact with consumers and their fam-
ilies, including elderly persons and minor children; 

(3) engaging in contractual and financial transactions with 
consumers; 

(4) representing the employer and taking responsibility for 
vehicles and tools provided by the employer; 

(5) ensuring safety when working with hazardous, explo-
sive, or volatile materials; 

(6) complying with laws, rules, ordinances, and codes that 
regulate plumbing; and 

(7) working with officials who are carrying out their duties 
to enforce laws, rules, ordinances, and codes that regulate plumbing, 
including: 

(A) Field Representatives of the Board; 

(B) Plumbing Inspectors; and 

(C) other law enforcement officers. 

(c) Due to the nature of the duties and responsibilities stated 
in subsection (b) of this section, the Board has determined that the fol-
lowing offenses are directly related to plumbing (list is not exhaustive): 

(1) Any crime of a sexual nature that requires the convicted 
person to be registered as a sex offender under Chapter 62 of the Texas 
Code of Criminal Procedure, including: 

(A) Aggravated Sexual Assault; 

(B) Aggravated Rape; 

(C) Sexual Assault; 

(D) Rape; 

(E) Statutory Rape; 

(F) Indecency with a Child (including exposure); 
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(G) Prohibited Sexual Conduct; 

(H) Sexual Performance by a Child; 

(I) Possession or Promotion of Child Pornography; 

(J) Aggravated Kidnapping (with the intent to commit 
an illegal act of a sexual nature); 

(K) Kidnapping (with the intent to commit an illegal act 
of a sexual nature); 

(L) Unlawful Restraint (with the intent to commit an 
illegal act of a sexual nature); 

(M) Burglary (with the intent to commit an illegal act 
of a sexual nature); 

(N) Indecent Exposure; 

(O) Public Lewdness; or 

(P) Improper Photography or Visual Recording. 

(2) Any crime of a sexual nature regardless of whether the 
convicted person is required to be registered as a sex offender under 
Chapter 62 of the Texas Code of Criminal Procedure; 

(3) Capital Murder; 

(4) Murder; 

(5) Criminally [Criminal] Negligent Homicide; 

(6) Manslaughter; 

(7) Aggravated Kidnapping; 

(8) Kidnapping; 

(9) Unlawful Restraint; 

(10) Injury to a Child, Elderly Individual, or Disabled In-
dividual; 

(11) Burglary of a Habitation; 

(12) Burglary of a Building; 

(13) Burglary of an Automobile; 

(14) Robbery; 

(15) Theft; 

(16) Fraud; 

(17) Forgery; 

(18) Arson; 

(19) Aggravated Assault of a Police Officer (or other public 
official); 

(20) Aggravated Assault; 

(21) Assault; 

(22) Illegal Drug Related Crimes; 

(23) Terroristic Threat; or 

(24) Any criminal violation of laws or ordinances that reg-
ulate plumbing or the practice of plumbing. 

(d) The agency [Enforcement Committee] shall use the fol-
lowing levels of risk in determining the fitness of an applicant who has 
been convicted of a crime to perform the duties and discharge the re-
sponsibilities of registered and licensed individuals performing plumb-
ing or plumbing inspections. The levels of risk are listed in order from 
highest to lowest. The agency [Enforcement Committee] shall con-

sider those applicants with convictions of a sexual nature or first degree 
felony to be the highest risk, and those applicants who have a convic-
tion other than that of a sexual nature or first degree felony, and who 
have completed all required consequences of the conviction more than 
five years prior to the date of application, to be the lowest risk. 

(1) Level One - Applicants who have: 

(A) a conviction of a sexual nature listed in subsections 
(c)(1) and (2) of this section; or 

(B) a conviction for a first-degree felony. 

(2) Level Two - Applicants who have a conviction for a 
second-degree felony. 

(3) Level Three - Applicants who have a conviction other 
than specified in Level One or Level Two, whose conviction, incarcera-
tion, probation, parole, mandatory supervision, court costs or any other 
fees (including restitution) were completed less than five (5) years prior 
to the date of application, or are still being completed. 

(4) Level Four - Applicants who have convictions other 
than specified in Level One and Level Two, whose conviction, incar-
ceration, probation, parole, mandatory supervision, court costs or any 
other fees (including restitution) were completed more than five (5) 
years prior to the date of application. Written proof of completion from 
the court, probation or parole officer must be submitted by the appli-
cant. 

(e) Applicants with convictions that place them in more than 
one level of risk[,] shall be classified using the highest applicable level 
of risk. 

(f) Applicants with multiple convictions will be considered an 
increased risk, depending on the number and types of convictions. 

(g) The agency [Enforcement Committee] shall use these 
guidelines and follow the requirements of §363.15 of this chapter when 
reviewing applications for registration, examination, and renewal of 
registrations, licenses, and endorsements, to determine the fitness of 
applicants for licensure. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 13, 
2022. 
TRD-202204093 
Patricia Latombe 
General Counsel 
Texas State Board of Plumbing Examiners 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 936-5216 

♦ ♦ ♦ 
22 TAC §363.3, §363.26 

The Texas State Board of Plumbing Examiners (Board or TS-
BPE) proposes repeals to the existing rules at 22 Texas Admin-
istrative Code (TAC), Chapter 363, §363.3 and §363.26 which 
concern examination and registration. The proposed repeals are 
referred to as the "proposed repeals." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULE 

The proposed repeals implement changes to Texas Occupa-
tions Code, Chapter 1301 (Plumbing License Law or PLL) as 
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♦ ♦ ♦ 

amended by House Bill 636 (HB 636), 87th Texas Legislature, 
Regular Session, 2021 and Board efforts to improve regulation 
of the industry by updating and simplifying the rules as part of its 
four-year rule review. HB 636 amended the Plumbing License 
Law. Statutory changes eliminated the requirement that a re-
sponsible master plumber (RMP) complete an approved train-
ing program regarding the laws and rules applicable to the op-
eration of a plumbing business in Texas. The Board under its 
general rule-making authority in Section 1301.251 of Texas Oc-
cupations Code and part of its four-year rule review of the exist-
ing rules initiated a rule simplification initiative to make the rules 
easier to use and understand by eliminating unnecessary lan-
guage, adding clarifying language, and restructuring regulations 
for ease of use. Unnecessary and outdated rules are eliminated 
to update the current rules as part of that review. 
SECTION BY SECTION SUMMARY 

§363.3 on qualifications for applicants with military experience 
is repealed as it was expanded upon and replaced by the adop-
tion of §365.22 which provides provisions for military veterans, 
spouses, and active military. 
§363.26 is repealed as HB 636 eliminated the RMP training pro-
gram. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Lisa G. Hill, Executive Director for the Board (Executive Direc-
tor), has determined that for the first five-year period the pro-
posed repeals are in effect, there are no foreseeable increases 
or reductions in costs to the state or local governments as a re-
sult of enforcing or administering the repeals. The Executive 
Director has further determined that for the first five-year period 
the proposed repeals are in effect, there will be no foreseeable 
losses or increases in revenue for the state or local governments 
as a result of enforcing or administering the repeals. 
PUBLIC BENEFITS 

The Executive Director has determined that for each of the first 
five years the proposed repeals are in effect, the public benefit 
anticipated as a result of enforcing or administering the proposed 
repeals will be to have fewer regulatory barriers. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH THE RULE 

The executive director has determined that for the first five years 
the proposed repeals are in effect, there are no substantial eco-
nomic costs anticipated to persons required to comply with the 
proposed repeals. 
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

Given that the proposed repeals do not have a fiscal note which 
imposes a cost on regulated persons, including another state 
agency, a special district, or local government, proposal and 
adoption of the rules are not subject to the requirements of Gov-
ernment Code §2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT 

For each of the first five years the proposed repeals are in ef-
fect, the Board has determined the following: (1) the proposed 
repeals do not create or eliminate a government program; (2) 
implementation of the proposed repeals do not require the cre-
ation of new employee positions or the elimination of existing 
employee positions; (3) implementation of the proposed repeals 

do not require an increase or decrease in future legislative appro-
priations to the agency; (4) the proposed repeals do not require 
an increase or decrease in fees paid to the agency; (5) the pro-
posed repeals do not create a new regulation; (6) the proposed 
repeals do not expand, limit, or repeal an existing regulation; (7) 
the proposed repeals do not increase or decrease the number 
of individuals subject to the rule's applicability; and (8) the pro-
posed repeals do not positively or adversely affect this state's 
economy. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

No local economies are substantially affected by the proposed 
repeals. As a result, preparation of a local employment impact 
statement pursuant to Government Code §2001.022 is not re-
quired. 
FISCAL IMPACT ON SMALL AND MICRO-BUSINESS, AND 
RURAL COMMUNITIES 

The proposed repeals will not have an adverse effect on small 
or micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed repeals. As a result, preparation of an 
economic impact statement and a regulatory flexibility analysis, 
as provided by Government Code §2006.002, are not required. 
TAKINGS IMPACT ASSESSMENT 

There are no private real property interests affected by the pro-
posed repeals. As a result, preparation of a takings impact as-
sessment, as provided by Government Code §2007.043, is not 
required. 
PUBLIC COMMENTS 

Written comments regarding the proposed repeals may be 
submitted by mail to Patricia Latombe at P.O. Box 4200, 
Austin, Texas 78765-4200, or by email to rule.comment@ts-
bpe.texas.gov with the subject line "Rule Amendment." All 
comments must be received within 30 days of publication of this 
proposal. 
STATUTORY AUTHORITY 

This proposal is made under the authority of §1301.251(2) of the 
Texas Occupations Code authorizes the Texas State Board of 
Plumbing Examiners to adopt rules as necessary to implement 
the Chapter. No other statutes or rules are affected by the pro-
posal. 
§363.3. Qualifications for Applicants with Military Experience. 
§363.26. Training Program for Responsible Master Plumber Appli-
cants. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 17, 
2022. 
TRD-202204114 
Patricia Latombe 
General Counsel 
Texas State Board of Plumbing Examiners 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 936-5216 
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CHAPTER 367. ENFORCEMENT 
22 TAC §§367.1 - 367.9, 367.11, 367.12, 367.14 - 367.21 

The Texas State Board of Plumbing Examiners (Board or TS-
BPE) proposes amendment to the existing rules at 22 Texas Ad-
ministrative Code (TAC), Chapter 367, §§367.1 - 367.9, 367.11, 
367.12, and 367.14 - 367.21, concerning enforcement. The pro-
posed amendments are referred to as the "proposed rules." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULE 

The proposed rules implement changes to Texas Occupa-
tions Code, Chapter 1301 (Plumbing License Law or PLL) as 
amended by House Bill 636 (HB 636), 87th Texas Legislature, 
Regular Session, 2021, Board efforts to improve regulation of 
the industry by simplifying the rules as part of its four-year rule 
review. 
HB 636 

HB 636 amended the Plumbing License Law. Statutory changes 
eliminated the requirement that a responsible master plumber 
(RMP) complete an approved training program regarding the 
laws and rules applicable to the operation of a plumbing busi-
ness in Texas. HB 636 added a qualification path for licensure 
as a Tradesman-Limited Plumber upon successful examination 
and completion of a career and technology education program 
offered by a high school or institution of higher education ap-
proved by State Board of Education and the Board. Instruc-
tors for the new career and technology program are required 
to be licensed by the Board as a master plumber, journeyman 
plumber, or plumbing inspector. Instructors providing meaningful 
instruction are allowed to complete hours of continuing profes-
sional education every three years under Section 1301.404 as 
amended by HB 636. HB 636 further amended Section 1301.404 
to vest the authority for the administrative approval of continuing 
professional education programs and instructors in the Execu-
tive Director rather than the Board. HB 636 amended Section 
1301.304 to move the responsibility to investigate violations of 
the PLL or rules from the Enforcement Committee to the Board, 
or a Board-designated employee. HB 636 removed the ability of 
field representatives to issue citations, and created a non-renew-
able, 30-day temporary license for applicants meeting the qual-
ifications for such licensure established in rule. The proposed 
rules facilitate the statutory changes made by HB 636. 
Rule Review Changes 

The Board, under its general rule-making authority in Section 
1301.251 of Texas Occupations Code and part of its four-year 
rule review of the existing rules initiated a rule simplification initia-
tive to make the rules easier to use and understand by eliminat-
ing unnecessary language and outdated rule provisions, adding 
clarifying language, and restructuring regulations for ease of use. 
Unnecessary internal references to rule and statute have been 
eliminated to keep the rules current regardless of changes to 
statute and rule. 
SECTION BY SECTION SUMMARY 

Section 367.1 implements the Board's clarification that plumbing 
inspectors have authority to enforce the PLL and Board rules. 
The rule is further amened to show that municipalities and 
plumbing inspectors shall enforce the PLL, Board rules, and 
applicable municipal ordinances or bylaws and adopted codes 
as authorized by 1301.255, 1301.503, and 1301.551 of the PLL. 

Section 367.2 simplifies the rule by eliminating an unnecessary 
rule reference. This allows the rules to stay current regardless 
of changes to the rules. 
Section 367.3 adds the word "including" to (a)(5) which was in-
advertently left out of earlier rule language and necessary to clar-
ify subsection (5) as recommended by the rule work group. Fi-
nally, an unnecessary rule reference is eliminated. This allows 
the rules to stay current regardless of changes to the rules. 
Section 367.4 simplifies the rule by eliminating an unnecessary 
rule reference. This allows the rules to stay current regardless 
of changes to the rules. 
Section 367.5 simplifies the rule by eliminating an unnecessary 
rule reference. This allows the rules to stay current regardless 
of changes to the rules. Reference to the RMP training program 
that was 

eliminated by HB 636 is now eliminated from the rule. 
Section 367.6 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. The word "including" is added 
to subsection (c) which was inadvertently left out of earlier rule 
language and is necessary to clarify subsection (c) as recom-
mended by the rules work group. 
Section 367.7 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. 
Section 367.8 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. 
Section 367.9 simplifies the rule by eliminating an unnecessary 
references and language. This allows the rules to stay current 
regardless of changes to the law and rules, and makes the rules 
easier to read and enforce. 
Section 367.11 simplifies and clarifies the existing rule by restat-
ing it to show that a political subdivision shall not employ or con-
tract a person who is not licensed by the board as a plumbing 
inspector. The plumbing inspector must be affiliated with the po-
litical subdivision having jurisdiction. 
Section 367.12 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. 
Section 367.14 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. 
Section 367.15 simplifies the rule by eliminating unnecessary 
references. This allows the rules to stay current regardless of 
changes to the law and rules. It also eliminates references to 
the Enforcement Committee. The change recognizes that HB 
636 amended Section 1301.304 of the PLL to eliminate the En-
forcement Committee. 
Section 367.16 eliminates reference to the Enforcement Com-
mittee. The change recognizes that HB 636 amended Section 
1301.304 of the PLL to eliminate the Enforcement Committee. 
Section 367.17 eliminates reference to the Enforcement Com-
mittee. The change recognizes that HB 636 amended Section 
1301.304 of the PLL to eliminate the Enforcement Committee. 
Subsection (h) is also simplified to eliminate unnecessary lan-
guage to clarify that the Board has the discretion to impose ap-
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propriate sanctions. The penalty matrix graphic at subsection 
367.17(k) is updated to eliminate outdated rule references and 
add three more violations under Class A. The Class A violation 
added are: 
Two Class A Violations are added for failure to cooperate with 
field investigations (Rules §367.15(d) and §367.12(b).) Section 
367.15(d) requires licensee and registrants cooperate with the 
Board and its field representatives during the investigation of a 
complaint. Rule 367.12(b) requires a licensee or registrant coop-
erate with a field representative conducting an on-site license or 
registration check. These violations are recommended a $3,000 
penalty. 
A Class A Violation is recommended for a violation of the PLL 
1301.551. Section 1301.551 of the statute requires a municipal-
ity or other political subdivision that requires a plumbing contrac-
tor to obtain a permit before the person performs the plumbing 
to accept permit applications, collect required fees, and issue 
the required permits by telephone, fax, or e-mail. This is recom-
mended a $2,500 penalty. 
Section 367.18 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. It also eliminates references to 
the Enforcement Committee. The change recognizes that HB 
636 amended Section 1301.304 of the PLL to eliminate the En-
forcement Committee. 
Section 367.19 eliminates reference to the Enforcement Com-
mittee. The change recognizes that HB 636 amended Section 
1301.304 of the PLL to eliminate the Enforcement Committee. 
It further eliminates Board review of applications submitted after 
revocation if staff has approved those applications. This allows 
the timely processing of applications. 
Section 367.20 simplifies the rule by eliminating an unnecessary 
reference. This allows the rules to stay current regardless of 
changes to the law and rules. 
Section 367.21 eliminates reference to the Enforcement Com-
mittee. The change recognizes that HB 636 amended Section 
1301.304 of the PLL to eliminate the Enforcement Committee. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Lisa G. Hill, Executive Director for the Board (Executive Direc-
tor), has determined that for the first five-year period the pro-
posed rules are in effect, there are no foreseeable increases or 
reductions in costs to the state or local governments as a result 
of enforcing or administering the rule. The Executive Director 
has further determined that for the first five-year period the pro-
posed rules are in effect, there will be no foreseeable losses or 
increases in revenue for the state or local governments as a re-
sult of enforcing or administering the rules. 
PUBLIC BENEFITS 

The Executive Director has determined that for each of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated as a result of enforcing or administering the proposed 
rules will be to have fewer regulatory barriers. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH THE RULE 

The executive director has determined that for the first five years 
the proposed rules are in effect, there are no substantial eco-
nomic costs anticipated to persons required to comply with the 
proposed rules. 

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

Given that the proposed rules do not have a fiscal note which 
imposes a cost on regulated persons, including another state 
agency, a special district, or local government, proposal and 
adoption of the rules are not subject to the requirements of Gov-
ernment Code §2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT 

For each of the first five years the proposed rules are in effect, 
the Board has determined the following: (1) the proposed rules 
do not create or eliminate a government program; (2) implemen-
tation of the proposed rules do not require the creation of new 
employee positions or the elimination of existing employee posi-
tions; (3) implementation of the proposed rules do not require an 
increase or decrease in future legislative appropriations to the 
agency; (4) the proposed rules do not require an increase or de-
crease in fees paid to the agency; (5) the proposed rules do not 
create a new regulation; (6) the proposed rules do not expand, 
limit, or repeal an existing regulation; (7) the proposed rules do 
not increase or decrease the number of individuals subject to the 
rule's applicability; and (8) the proposed rules do not positively 
or adversely affect this state's economy. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

No local economies are substantially affected by the proposed 
rules. As a result, preparation of a local employment impact 
statement pursuant to Government Code §2001.022 is not re-
quired. 
FISCAL IMPACT ON SMALL AND MICRO-BUSINESS, AND 
RURAL COMMUNITIES 

The proposed rules will not have an adverse effect on small or 
micro-businesses, or rural communities because there are no 
substantial economic costs anticipated to persons required to 
comply with the proposed rules. As a result, preparation of an 
economic impact statement and a regulatory flexibility analysis, 
as provided by Government Code §2006.002, are not required. 
TAKINGS IMPACT ASSESSMENT 

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment, as provided by Government Code §2007.043, is not 
required. 
PUBLIC COMMENTS 

Written comments regarding the proposed rules may be submit-
ted by mail to Patricia Latombe at P.O. Box 4200, Austin, Texas 
78765-4200, or by email to rule.comment@tsbpe.texas.gov with 
the subject line "Rule Amendment." All comments must be re-
ceived within 30 days of publication of this proposal. 
STATUTORY AUTHORITY 

This proposal is made under the authority of §1301.251(2) of the 
Texas Occupations Code authorizes the Texas State Board of 
Plumbing Examiners to adopt rules as necessary to implement 
the Chapter. 
No other statutes or rules are affected by the proposal. 
§367.1. Authority. 

(a) The enforcement authority granted to the Board under 
Chapter 1301 of the Texas Occupations Code, and any associated 
rules, may be used to enforce the Plumbing License Law, Board Rules, 
and Board orders. 
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(b) The enforcement authority granted to municipalities and 
plumbing inspectors under §1301.503 and §1301.551 of the Texas Oc-
cupations Code and to political subdivisions under §1301.255, and any 
associated rules, shall [may] be used to enforce the Plumbing License 
Law, Board Rules, and applicable municipal ordinances or bylaws and 
adopted codes. 

(c) The enforcement authority granted to licensed Plumbing 
Inspectors under §§1301.255, 1301.503 and 1301.551 of the Texas Oc-
cupations Code, and any associated rules, shall [may] be used to en-
force the Plumbing License Law, Board Rules, and applicable munici-
pal ordinances or bylaws and adopted codes. 

(d) The enforcement authority granted to a Field Representa-
tive employed by the Board under §1301.203 of the Texas Occupations 
Code, and any associated rules, may be used to enforce the Plumbing 
License Law and Board Rules. 

§367.2. Code Requirements. 

(a) To protect the health and safety of the citizens of this state, 
the Board adopts the following plumbing codes: 

(1) the 2018 Uniform Plumbing Code, as published by the 
International Association of Plumbing and Mechanical Officials; and 

(2) The 2018 International Plumbing Code, as published by 
the International Code Council and the codes incorporated by reference 
within the 2018 International Plumbing Code, including: 

(A) the 2018 International Fuel Gas Code; and 

(B) the 2018 International Residential Code. 

(b) To ensure the proper design, installation, and maintenance 
of plumbing systems within its jurisdiction, a political subdivision may 
adopt a plumbing code with any amendments necessary to address local 
concerns provided that the amendments do not substantially vary with 
the rules or laws of this state. 

(c) Plumbing must be installed in accordance with all applica-
ble plumbing codes adopted by the political subdivision in which the 
plumbing is being installed. 

(1) Plumbing installed by an individual licensed under the 
PLL in an unincorporated area of the county or other area where no 
plumbing code has been adopted must be installed in accordance with 
a plumbing code adopted under subsection (a) of this section. 

(2) A plumbing installation that was started prior to the 
Board's adoption of the plumbing codes listed in subsection (a) of this 
section may be completed under the requirements of the codes in ef-
fect at the time permits for the installation were issued or work on the 
installation commenced. 

(3) In addition to all applicable plumbing codes, Liquefied 
Petroleum Gas (LP-Gas) piping must be installed in accordance with 
all applicable rules adopted by the Texas Railroad Commission. 

(d) Any piping connecting a plumbing fixture, including a wa-
ter closet, to a potable water supply shall be installed to prevent the 
back flow of nonpotable substances into the potable water system in 
accordance with the applicable plumbing code and state laws. Water 
closet fill valves (ball cocks) shall be of the antisiphon, integral vacuum 
breaker type with the critical level (the air inlet portion of the vacuum 
breaker) installed at least one (1) inch above the flood level rim of the 
fixture (the inlet of the water closet overflow tube). 

(e) Plumbing installed in compliance with a code adopted un-
der subsection (a) or (b) of this section must be inspected by a Plumbing 
Inspector licensed under the PLL and Board Rules [ Rule §367.4 of this 
title (relating to Standards of Conduct - Plumbing Inspectors)]. 

(f) A licensee or registrant shall not install, and a person shall 
not require a licensee or registrant to install, plumbing that is not in 
compliance with the Plumbing License Law or any other laws of this 
state, Board Rules, or any applicable plumbing codes. 

§367.3. Standards of Conduct - Licensees and Registrants. 

(a) Offer to Perform Services. All licensees and registrants: 

(1) shall accurately and truthfully represent to any prospec-
tive client or employer, his or her capabilities and qualifications to per-
form the services to be rendered; 

(2) shall not offer to perform, nor perform, technical ser-
vices for which he or she is not qualified by education or experience, 
without retaining the services of another who is so qualified; 

(3) shall not evade responsibility to a client or employer; 

(4) shall give the customer an invoice or completed 
contract document on completion of the plumbing job, regardless of 
whether he or she charged a fee for performing the services; and 

(5) for the purposes of paragraph (4) of this subsection, the 
customer is the person to whom the plumbing or technical services were 
provided even if the services were provided pursuant to a contract with 
a third party including but not limited to a home warranty company, 
general contractor, or a company established to perform inspections. 

(b) Conflicts of Interest. All licensees and registrants: 

(1) shall not agree to perform services if any significant fi-
nancial or other interest exists that would: 

(A) conflict with the obligation to render a faithful dis-
charge of such services; or 

(B) impair independent judgment in rendering such ser-
vices; 

(2) shall withdraw from employment when it becomes ap-
parent that it is not possible to faithfully discharge the duty and per-
formance of services owed the client or employer, but then only upon 
reasonable notice to the client or employer; and 

(3) shall not accept remuneration from any person other 
than the client or employer for a particular project, nor have any other 
financial interest in other service or phase of service to be provided for 
the project, unless the client or employer has full knowledge and so 
approves. 

(c) Representations. All licensees and registrants: 

(1) shall not indulge in advertising that is false, misleading, 
or deceptive; 

(2) shall not misrepresent the amount or extent of prior ed-
ucation or experience to any employer or client; 

(3) shall, when providing estimates for costs or completion 
times of a proposed project, represent to a prospective client or em-
ployer as accurately and truthfully as is reasonably possible the costs 
and completion time of the proposed project; and 

(4) shall not hold out as being engaged in partnership or 
association with any person unless a partnership or association exists 
in fact. 

(d) Compliance with Laws, Rules, Local Ordinances, and 
Board Orders. All licensees and registrants shall comply fully with: 

(1) the Plumbing License Law and all other state laws reg-
ulating plumbing work; 

(2) all rules adopted by the Board; 
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(3) all Board orders; 

(4) the ordinances, bylaws and other local rules regulating 
plumbing adopted by a political subdivision; and 

(5) when applicable, the plumbing codes adopted by the 
Board [under §367.2(a) of this title]. 

§367.4. Standards of Conduct - Plumbing Inspectors. 

(a) [In addition to complying with the requirements of §367.3 
of this title, a] A Plumbing Inspector shall not: 

(1) have any financial, or advisory interest in any plumbing 
company; and 

(2) represent or indicate in any manner that the Plumbing 
Inspector is employed by or a representative of the Board or the State of 
Texas unless, in fact, the Plumbing Inspector is employed by the Board 
or the State of Texas. 

(b) A Plumbing Inspector shall not perform a plumbing in-
spection unless and until he or she has submitted proof of affiliation 
with a political subdivision in a form specified by the Board. An af-
filiation is established if the inspector is employed by or under con-
tract with a political subdivision to perform plumbing inspections or 
employed by a qualified plumbing inspection company under contract 
with a political subdivision to perform plumbing inspections. 

(c) A Plumbing Inspector shall only accept compensation for 
performing a plumbing inspection from the political subdivision with 
jurisdiction over the jobsite where the inspection is performed or a qual-
ified plumbing inspection business under contract with a political sub-
division. A political subdivision may contract with a qualified plumb-
ing inspection business to perform an inspection only if the business 
utilizes a licensed Plumbing Inspector to perform the inspection. This 
subsection does not apply to an inspection subject to §1301.255 of the 
PLL. 

(d) A Plumbing Inspector shall consistently and equitably, 
to all persons enforce the Plumbing License Law, Board Rules, and 
plumbing codes adopted by the board [under §367.2(a) of this title], 
and all local ordinances regulating plumbing codes adopted by the 
political subdivision(s) within the Plumbing Inspector's jurisdiction. 

(e) A Plumbing Inspector shall include his or her Plumbing 
Inspector License number on any document produced in connection 
with an inspection, including but not limited to: 

(1) a green tag or other document used to show plumbing 
work has passed inspection; 

(2) a notice of correction or other document used to show 
plumbing work has failed inspection; or 

(3) any correspondence, including but not limited to 
emails. 

§367.5. Responsibilities of RMP-General. 

[(a) In addition to obtaining the certificate of insurance re-
quired by §367.6 of this title, a Master Plumber shall complete the 
training program required by §363.26 of the Board Rules in order to 
initially qualify as a RMP.This subsection does not apply to a Mas-
ter Plumber who meets the requirements of §363.26(a) of the Board 
Rules.] 

(a) [(b)] A Master Plumber may act as the RMP of record for 
only one person at a time. A RMP wishing to be removed or added as 
a RMP of record shall submit to the Board written notification of the 
change, in a form specified by the Board, within ten (10) business days 
after the effective date of the change. 

(b) [(c)] The RMP of record shall be knowledgeable of and 
responsible for all contracts and agreements to perform plumbing work 
secured and permits obtained under his or her Master Plumber License. 
A RMP of record is not absolved of these responsibilities even if: 

(1) the job of obtaining a permit is delegated to another 
person; or 

(2) the RMP did not personally draft or sign the contract or 
agreement. 

(c) [(d)] The RMP of record is responsible for the general su-
pervision and management of plumbing work performed under his or 
her license and individuals performing plumbing work pursuant to con-
tracts secured under his or her license, regardless of whether the indi-
viduals are employees or subcontractors. This includes: 

(1) ensuring that all permits are obtained and inspections 
are requested in accordance with all applicable plumbing codes; 

(2) ensuring that all individuals performing plumbing work 
under the RMP's license hold a current applicable license or registration 
for the work being performed; 

(3) ensuring that a licensee is present and providing direct 
supervision at all job sites where one or more registrants are engaged 
in plumbing; and 

(4) ensuring that all service vehicles display the informa-
tion required by §367.10 of this title. 

(d) [(e)] A RMP acting in accordance with subsection (c) [(d)] 
of this section has fulfilled his or her responsibility to the client and em-
ployer to ensure that the plumbing work performed under the RMP's li-
cense will protect public health and safety by meeting the requirements 
of all applicable plumbing local and state codes, ordinances, rules reg-
ulations and laws regulating plumbing. 

§367.6. Responsibilities of RMP-Insurance Required. 
(a) A Responsible Master Plumber shall at all times maintain 

insurance that: 

(1) meets the requirements [set forth in §1301.552] of the 
PLL; and 

(2) includes coverage for all types of plumbing that will be 
performed under the RMP's license, including, but not limited to: 

(A) LP-Gas plumbing; 

(B) medical gas plumbing; and 

(C) multipurpose residential fire protection sprinkler 
systems. 

(b) A Master Plumber may not act as a RMP of record unless 
the Master Plumber has uploaded to the RMP's online account a valid 
certificate of insurance form approved by the Board. 

(c) Upon written request, the RMP or owner of the plumbing 
company shall furnish the name of the insurance carrier and name, ad-
dress, and telephone number of the insurance agent with whom the 
RMP is insured to any customer within 30 days of the request. For the 
purposes of this subsection, the customer is the person to whom the 
plumbing services were provided even if the services were provided 
pursuant to a contract with a third party including but not limited to a 
home warranty company, general contractor, or a company established 
to perform inspections. 

§367.7. Responsibilities of RMP-Medical Gas Piping Systems. 
(a) A person may not offer to install pipe used solely to trans-

port gases for medical purposes unless the person has secured the ser-
vices [, in accordance with §367.9(b) of this title,] of at least one RMP 
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who holds a current Master Plumber License with a current Medical 
Gas Piping Installation Endorsement issued by the Board. 

(b) The RMP with the Medical Gas Piping Installation En-
dorsement shall be responsible for the general supervision of the in-
stallation and ensuring that: 

(1) all pipe used solely to transport gases for medical pur-
poses is installed by the company; and 

(2) all medical gas pipe assembly, brazing, and installation 
of required pipe markings is performed only by a licensee who holds 
a current Medical Gas Piping Installation Endorsement issued by the 
Board. 

§367.8. Responsibilities of RMP-Multipurpose Residential Fire Pro-
tection Sprinkler Systems. 

(a) A person may not offer to install a multipurpose residen-
tial fire protection sprinkler system unless the person has secured the 
services [, in accordance with §367.9(b) of this title,] of at least one 
RMP who holds a current Master Plumber License with a current Mul-
tipurpose Residential Fire Protection Sprinkler Specialist Endorsement 
issued by the Board. 

(b) The RMP with the Multipurpose Residential Fire Protec-
tion Sprinkler Specialist Endorsement shall be responsible for the gen-
eral supervision of the installation and ensuring that: 

(1) the system is installed by a licensed Journeyman or 
Master Plumber with a current Multipurpose Residential Fire Protec-
tion Sprinkler Specialist Endorsement; 

(2) any other person who assists with the installation of a 
multipurpose residential fire protection sprinkler system is registered or 
licensed by the Board and is assisting only under the direct supervision 
of the endorsement holder who is on the job installing the system; 

(3) the system has been designed by a licensed Master 
Plumber with a current Multipurpose Residential Fire Protection 
Sprinkler Specialist Endorsement; and 

(4) the system is installed, tested and inspected in accor-
dance with the requirements of the latest edition of the National Fire 
Protection Association (NFPA) standard 13D and all applicable local 
ordinances and state laws and rules regulating the installation of mul-
tipurpose residential fire protection sprinkler systems. 

(c) Upon final completion of the installation, the RMP with the 
Multipurpose Residential Fire Protection Sprinkler Specialist Endorse-
ment shall be responsible for ensuring that: 

(1) the owner of the system has been provided: 

(A) documentation that includes the RMP's name, li-
cense number, company name and contact information; 

(B) a copy of the plans or drawings of the system, as 
installed; and 

(C) instructions for the operation, maintenance and care 
of the system, in accordance with the latest edition of NFPA standard 
13D and the material manufacturers' recommendations. 

(2) a warning sign is affixed in a visible location that is 
adjacent to the main shutoff valve; and 

(3) that the warning sign: 

(A) is typed in a font size of at least 1/4 inch; 

(B) identifies the RMP as the installer and includes the 
RMP's name, license number, company name and contact information; 

(C) states, "WARNING: The water system for this 
home is a multipurpose system which supplies water to fire sprinklers 
that require certain flows and pressures to fight a fire. Devices that 
restrict the flow or decrease the pressure or automatically shut off the 
water to the fire sprinkler system, such as water softeners, filtration 
systems, and automatic shutoff valves, shall not be added to this 
system without a review of the fire sprinkler system by a fire protection 
sprinkler specialist. DO NOT REMOVE THIS SIGN"; and 

(D) includes the Board's name and telephone number at 
the bottom. 

(d) A Master Plumber who holds a Multipurpose Residential 
Fire Protection Sprinkler Specialist Endorsement and designs a multi-
purpose residential fire protection sprinkler system must obtain a seal. 

(1) The Master Plumber with the endorsement is responsi-
ble for the security of the seal. 

(2) The seal shall: 

(A) be in the shape of a circle that is at least one and 
one half inch in diameter; 

(B) include words, "State of Texas" at the top of the 
seal; 

(C) include the words, "Licensed Master Plumber" at 
the bottom of the seal; and 

(D) include the name and license number of the Master 
Plumber with the endorsement positioned horizontally in the center of 
the seal. 

(3) The seal must be clearly and legibly affixed to each 
original plan designed by the Master Plumber with the endorsement, 
and each copy of the plan. 

(4) The Master Plumber with the endorsement must sign 
and date the plan below the affixed seal. 

(5) By affixing the seal and signing the plan, the Master 
Plumber with the endorsement assumes responsibility for ensuring that 
the system as designed meets the requirements of the latest edition of 
the NFPA standard 13D and all applicable local ordinances and state 
laws and rules regulating the installation of multipurpose residential 
fire protection sprinkler systems. 

§367.9. Advertising; Offering to Perform Plumbing. 

(a) A person or company shall not advertise, contract for or 
otherwise offer or agree to perform plumbing work for or provide 
plumbing services to the public unless the person or company has 
secured the services of at least one RMP holding a current Master 
Plumber License. 

(b) A person or company has secured the services of a RMP if: 

(1) the RMP is an employee of the person or company; or 

(2) the RMP is the owner of the plumbing company that 
will contract for and perform plumbing work under his or her license. 

(c) [Notwithstanding subsection (b) of this section, a] A li-
censee who contracts for or otherwise agrees to perform plumbing work 
is not in violation of [§1301.351(a-2)] of the PLL if the licensee has a 
written subcontracting agreement with a person or company that has 
secured the services of a RMP [in accordance with subsection (b) of 
this section]. 

(d) The agreement required in subsection (c) of this section 
shall: 
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(1) be signed by the licensee contracting for, or otherwise 
offering to perform plumbing and the RMP of record for the plumbing 
company that will perform the plumbing work; 

(2) provide a description of all plumbing work to be per-
formed pursuant to the agreement; 

(3) include the price for all plumbing work to be per-
formed; and 

(4) contain the information required under [§1301.302 of] 
the PLL and [§367.10 of this title] board rules. 

§367.11. License or Registration Required. 
(a) An individual shall not engage in plumbing work requiring 

a license, registration or endorsement under the Plumbing License Law 
without a current license, registration or endorsement issued by the 
Board. 

(b) An individual shall not perform a plumbing inspection 
without a current affiliated Plumbing Inspector License issued by the 
Board. 

(c) A person shall not employ or enter into a subcontract with 
an individual to engage in plumbing work requiring a license, registra-
tion or endorsement under the Plumbing License Law if the individual 
does not hold the appropriate license, registration or endorsement re-
quired for the type of work performed. 

(d) A political subdivision shall not employ or contract a per-
son who does not hold a Plumbing Inspector License issued by the 
Board. The plumbing inspector must be affiliated with the political 
subdivision having jurisdiction [currently affiliated with that political 
subdivision having jurisdiction or contract with a person who does not 
employ at least one licensed Plumbing Inspector to perform plumbing 
inspections]. 

(e) A person shall not use the certificate of licensure, pocket 
card or license or registration number of another licensee or registrant. 

(f) Licensees and registrants shall not allow another person to 
use their certificate of licensure, pocket card or license or registration 
number. 

§367.12. On-Site License and Registration Checks. 
(a) A licensee or registrant shall carry his or her pocket card at 

all times he or she is present at a jobsite or engaged in plumbing work. 

(b) A licensee or registrant shall cooperate with a Field Rep-
resentative conducting a check in accordance with this section. 

(c) [Pursuant to the authority granted under §1301.259 of the 
Plumbing License Law, a] An enforcement officer employed by the 
Texas Department of Licensing and Regulation may also check licenses 
and registrations and report non-compliance to the Board. 

(d) In addition to initiating disciplinary actions against unli-
censed or unregistered individuals or those without a current license 
or registration, the Board may refer non-compliant individuals to local 
authorities for enforcement and disposition. 

§367.14. Processing Complaints. 
(a) The Director of Enforcement will review a complaint sub-

mitted [in accordance with §367.13 of this title (relating to Filing Com-
plaints)] to determine whether the Board has jurisdiction. 

(b) If it is determined that a complaint is within the Board's 
jurisdiction the Director of Enforcement will: 

(1) assign a complaint number; 

(2) assign an investigation priority number; and 

(3) appoint a Field Representative to investigate the com-
plaint. 

(c) If it is determined that a complaint is not within the Board's 
jurisdiction, the Director of Enforcement will notify the complainant of 
that determination, in writing. 

(d) The investigation priority number for purposes of subsec-
tion (b)(2) of this section will range from Priority 1 to Priority 3, with 
a lower number indicating a more serious violation deserving of inves-
tigation before investigation of matters with a higher number, deter-
mined as follows: 

(1) Priority 1 - Complaints alleging bodily injury or the im-
minent threat of harm to the public's health, safety or economic welfare, 
or the environment. The following matters will be classified as Priority 
1: 

(A) Combustible fuel gases. Complaints alleging or in-
volving combustible fuel gases, such as improperly installed fuel gas 
lines, fuel-gas-fired appliances or water heaters, gas leaks, explosions, 
or unlicensed, unsupervised or unpermitted plumbing work involving 
combustible fuel gas which has not otherwise been subjected to and 
passed an inspection by a Plumbing Inspector; 

(B) Medical gas. Complaints alleging or involving 
improperly installed, or unpermitted medical gas plumbing, or unli-
censed, unsupervised or un-credentialed individuals installing medical 
gas plumbing which has not otherwise been subjected to and passed 
an inspection by a Plumbing Inspector; 

(C) Contamination of potable water; illness or disease. 
Complaints alleging or involving cross-connections or other incursions 
of sewage or substances of unknown origin into the potable water sup-
ply. Complaints alleging or involving illness or disease attributable to 
a plumbing system or suspected of being transmitted by a plumbing 
system; 

(D) Uninhabitable primary residence or business. 
Complaints alleging or describing the ongoing substantial impairment 
of the enjoyable use of a building used as a primary residence or the 
facility of a business and used for its day-to-day operations, due to the 
plumbing system, and arising from the alleged violation; 

(E) Major environmental spills. Complaints alleging 
substantial release of effluent from a plumbing system and contami-
nation or threatened contamination of a freshwater body; and 

(F) Habitual offender. Complaints alleging a violation 
by a person having a recent history of past violations and for whom 
expedient injunctive relief may be required to obtain compliance. 

(2) Priority 2 - Complaints which allege the occurrence of 
economic damages, but not bodily injury, and that do not allege an on-
going condition which poses an imminent threat of harm to the public's 
health, safety or economic welfare, or the environment. The following 
matters in particular will be classified as Priority 2: 

(A) Harmful condition resolved. Complaints alleging a 
harmful condition of a plumbing system that, at one time, may have 
posed the threat of bodily injury or economic harm, and may have ac-
tually caused economic harm, but has since been resolved, typically by 
the alleged offender, or a subsequent plumber who remedied the poten-
tially harmful condition; 

(B) Economic injury only, with no ongoing threat of 
harm. Complaints alleging economic harm, but not bodily injury, and 
for which the nature of the violation never posed the threat of such bod-
ily injury; and, which no longer poses an imminent threat of further eco-
nomic harm. For example, evading responsibility to a client (thereby 
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requiring the consumer to obtain replacement services), misrepresen-
tation of services provided, general dissatisfaction with workmanship 
but not affecting the function of the plumbing system, improper billing 
practices, or the improper retention of money or materials; 

(C) Unlicensed work inspected by a Plumbing In-
spector. Complaints alleging unlicensed plumbing work for which a 
plumbing permit is nevertheless obtained and passes an inspection by 
a Plumbing Inspector, indicating the plumbing system is reasonably 
safe for use; 

(D) Unsupervised work by a registrant, without inspec-
tion. Complaints alleging plumbing work performed by a Plumber's 
Apprentice that was performed without the requisite level of supervi-
sion, and has not otherwise been subjected to and passed an inspection 
by a Plumbing Inspector; 

(E) Failure to obtain plumbing permit by a licensee. 
Complaints alleging work performed by a licensee fit to perform the 
work but for which a plumbing permit was not obtained as required 
by the local authority having jurisdiction, and a plumbing inspection 
never conducted to ensure compliance with applicable plumbing 
codes; and 

(F) Requests from local authorities or for interagency 
assistance. Complaints made by, or requests for assistance from, a local 
authority having jurisdiction such as a Plumbing Inspector or building 
official on behalf of a municipality or utility district, a Fire Marshall, 
or another representative of a governmental unit. 

(3) Priority 3 - Complaints not classified as Priority 1 or 
Priority 2 will be classified as Priority 3. The following matters in 
particular will be classified as Priority 3: 

(A) Unsupervised work by a registrant, with inspection. 
Complaints alleging work performed by a Plumber's Apprentice that 
was performed without requisite supervision, but was subjected to and 
passed an inspection by a Plumbing Inspector; 

(B) Late permit by a licensee. Complaints alleging 
work performed by a licensee who failed to timely obtain a permit, but 
which was thereafter permitted and inspected by a Plumbing Inspector; 

(C) No proof of violation. Complaints alleging a vio-
lation within the Board's jurisdiction but that fail to allege a factual 
basis for the alleged violation or otherwise indicate an inability to ob-
tain credible evidence to support the alleged violation; and 

(D) Class B Violations. Any matter alleging only a vi-
olation which is classified as a Class B violation for purposes of the 
Board's penalty schedule, adopted by Board Rule §367.17 of this title. 

(4) A complaint alleging multiple violations will be as-
signed the lowest applicable investigation priority number. 

(5) The Director of Enforcement may conduct an initial in-
vestigation of the complaint for purposes of determining the appropri-
ate investigation priority number, prior to appointing a Field Represen-
tative to formally investigate the matter. 

(6) The Director of Enforcement may re-classify the com-
plaint and assign a different investigation priority number at any time 
within their sole discretion, when investigation of the complaint in-
dicates it should be reassigned, either as a higher priority, or a lower 
priority, in accordance with the criteria set forth in subsection (d) of 
this section. 

§367.15. Investigating Complaints. 

(a) Purpose and Reference to Applicable Law. This section 
implements the Board's processes and procedures for investigating 

complaints alleging violations of the PLL or Board Rules [in ac-
cordance with §1301.304 of the PLL]. The Board will investigate 
complaints from the public validly filed in accordance with Board 
Rules [Rule §367.13 of this title]. The Board may also open a com-
plaint investigation on its own initiative. This section also implements 
the Board's investigative procedures for prioritizing the investigation 
of complaints in accordance with §1301.303(e) of the PLL. 

(b) The Board may utilize its Field Representatives, Director 
of Enforcement or staff [Enforcement Committee, as appropriate,] to 
investigate an alleged violation of the Plumbing License Law or Board 
Rules by a person who: 

(1) is registered or licensed under the PLL; 

(2) is the owner of a company subject to the PLL; 

(3) performs plumbing without holding a registration or li-
cense under the PLL; or 

(4) advertises or otherwise offers to perform plumbing 
work without holding a license under the PLL. 

(c) Prioritization of Complaints. Field Representatives will 
prioritize the investigation of complaints filed with the Board above 
their other enforcement activities and duties. Specifically, complaints 
will be investigated based on the investigation priority number they are 
assigned in accordance with Board Rules [ Rule §367.14(b)(2) of this 
title,] as follows: 

(1) Priority 1 complaints will be investigated before any 
other complaints, and will be investigated in order based upon the po-
tential for harm to the public's health or safety, from greatest to least, as 
determined in the sole discretion of the Field Representative to whom 
the complaint is assigned, in consultation with the Director of Enforce-
ment. 

(2) Priority 2 complaints will be investigated before any 
Priority 3 complaints, and will be investigated in order based upon 
the potential for harm to the public's health or safety, from greatest to 
least, as determined in the sole discretion of the Field Representative 
to whom the complaint is assigned, in consultation with the Director of 
Enforcement. 

(3) Priority 3 complaints will be investigated when there 
are not Priority 1 or Priority 2 cases open and pending and requiring 
active investigation by the Field Representative to whom they are as-
signed, except as provided by paragraph (5) of this subsection. 

(4) The Field Representative will not conduct on-site li-
cense and registrations checks for so long as a Priority 1 or Priority 
2 complaint to which they have been assigned is open and pending and 
requires active investigation by the Field Representative, except as pro-
vided by paragraph (6) of this subsection. 

(5) The Field Investigator may investigate a complaint hav-
ing a higher investigation priority number contemporaneously with the 
investigation of a lower investigation priority number; provided, the 
complaints arise from the same area or will otherwise result in gains 
in administrative efficiency without imposing substantial delays in in-
vestigating complaints with a lower investigation priority number that 
would expose the public to additional risk of harm, as determined in 
the sole discretion of the Field Representative, in consultation with the 
Director of Enforcement. 

(6) The Field Investigator may conduct on-site license and 
registration checks contemporaneously with and en route to investigat-
ing a complaint; provided the Field Representative determines that said 
checks will not impose substantial delays in investigating complaints 
filed with the Board and will not expose the public to additional risk of 
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harm, as determined in the sole discretion of the Field Representative, 
in consultation with the Director of Enforcement. 

(d) Cooperation Required. Licensees and registrants must co-
operate with the Board and its Field Representatives during the inves-
tigation of a complaint. 

(e) Complaint Statistics. The Director of Enforcement will 
maintain a [an electronic or hard copy case] file for each written com-
plaint alleging a violation of the Plumbing License Law or Board Rules 
filed with the Board and determined to be within the Board's jurisdic-
tion [in accordance with Board Rule §367.14 of this title (relating to 
Processing Complaints)]. The files are subject to the agency's record 
retention schedule and must include: 

(1) the source of the complaint; 

(2) the complaint and all documents submitted [under 
§367.13(c)(5) of this title]; 

(3) the date the complaint is received by the agency; 

(4) the investigation priority number assigned [pursuant to 
§367.14(b)(2) this title]; 

(5) the evidence collected during the investigation of the 
complaint; 

(6) the geographic area, including the name of any munic-
ipality and the county in which the conduct that is the subject of the 
complaint occurred; 

(7) the name of each person contacted in relation to the 
complaint; 

(8) a summary of the results of the review or investigation 
of the complaint; and 

(9) an explanation of the reason the file was closed, if the 
agency closed the file without taking action other than to investigate 
the complaint. 

(f) The Director of Enforcement will review the statistical in-
formation available in the complaint files [described in subsection (e) 
of this section] to identify geographical areas of concern where en-
forcement activities should be focused and make recommendations to 
[the Enforcement Committee and] the Executive Director for address-
ing such areas utilizing the resources available to the agency. 

(g) Following the investigation of a complaint, the Director of 
Enforcement and staff will review [refer] the findings of the investi-
gation with recommendations for disposition of the complaint. [to the 
Enforcement Committee]. 

§367.16. [Enforcement Committee;] Complaint Review. 
(a) The staff [Enforcement Committee] shall pursue expedi-

tious resolution of complaints by voluntary agreed settlement, when-
ever appropriate. 

(b) The staff [Enforcement Committee] may close a complaint 
if it concludes: 

(1) the Board lacks jurisdiction over the complaint; 

(2) no violation of the PLL, Board Rules or a Board order 
has occurred; 

(3) there is insufficient evidence of a violation; or 

(4) the respondent has voluntarily come into compliance 
with the PLL, Board Rules, or Board order. 

(c) The staff [Enforcement Committee] may close a complaint 
and issue a warning if: 

(1) it concludes that a violation may have occurred; 

(2) the respondent has not received any prior warnings; and 

(3) the respondent has not committed a previous violation 
of the PLL, Board Rules or Board orders. 

(d) If staff [the Enforcement Committee] determines that a vi-
olation of the PLL, Board Rules or a Board order has occurred, it may 
recommend: 

(1) issuing a Cease and Desist Order pursuant to 
§1301.5045 of the PLL; 

(2) imposing an administrative penalty pursuant to Sub-
chapter N of the PLL; 

(3) suspending, revoking or refusing to renew the respon-
dent's license, endorsement or registration pursuant to §1301.451 and 
§1301.452 of the PLL; 

(4) reprimanding the respondent pursuant to §1301.451 
and §1301.452 of the PLL; or 

(5) pursuing any other disciplinary action allowed under 
the Plumbing License Law and Board Rules that justice may require. 

(e) The staff [Enforcement Committee] may offer an informal 
conference to a respondent, in accordance with the requirements of the 
Administrative Procedure Act, if it will assist the staff [committee] with 
determining: 

(1) whether a violation occurred; 

(2) the seriousness or the effect of a violation; 

(3) the most appropriate disciplinary action; 

(4) whether to offer a settlement agreement; or 

(5) the amount of restitution to be paid by a respondent pur-
suant to §1301.5071 of the Plumbing License Law, instead of, or in ad-
dition to other disciplinary actions. 

§367.17. Administrative Penalty. 

(a) If the agency [Enforcement Committee] decides to pursue 
an administrative penalty, a Notice of Alleged Violation must be issued 
to the Respondent. This notice will include a brief summary of the al-
leged violation, state the amount of the administrative penalty pursued, 
and inform the Respondent of the Respondent's right to a hearing be-
fore the State Office of Administrative Hearings on the occurrence of 
the violation or the amount of the penalty. There is a rebuttable pre-
sumption that the notice is received three (3) days after it was mailed. 

(b) Not later than the 20th day after the Notice of Alleged Vio-
lation is received by the Respondent, the Respondent, in writing, must: 

(1) agree to settle the matter without a formal hearing be-
fore the State Office of Administrative Hearings and accept the de-
termination and settlement penalty recommended by the agency staff 
[Enforcement Committee] ; or 

(2) make a request for a formal hearing before the State 
Office of Administrative Hearings on the occurrence of the violation, 
the amount of the penalty, or both. 

(c) If, within twenty (20) days of receipt, the Respondent fails 
to respond to the Notice of Alleged Violation and either accept the the 
agency's [Enforcement Committee's] determination and recommended 
administrative penalty, sanction, or both, or make a written request for a 
hearing on the determination, the staff [Enforcement Committee] may 
propose entry of a default order against the Respondent unless other-
wise provided by applicable law. 
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(d) Where the Respondent fails to answer to the Notice of Al-
leged Violation, the staff [Enforcement Committee] may present to the 
Board a proposed Default Order containing findings of fact and con-
clusions of law. The Board may grant the relief recommended in the 
proposed Default Order, or such other relief as may be justified by the 
evidence presented [by the Enforcement Committee]. 

(e) If the Respondent agrees to settle the matter without a 
formal hearing and accepts the determination and amount of penalty 
recommended by staff [the Enforcement Committee], the Respondent 
must pay the penalty to the Board according to an agreed schedule, or 
if there is no agreed schedule, not later than sixty (60) days following 
the date that the Notice of Alleged Violation was issued. 

(f) The staff [Enforcement Committee] must report the pro-
posed agreement to the Board stating a summary of the facts or alle-
gations against the Respondent and the amount of the recommended 
administrative penalty. The Board may approve the proposed agree-
ment and its recommended penalty by order. If the Respondent sub-
sequently violates the Board's Order adopting the agreement [between 
the Respondent and the Enforcement Committee] by failing to pay the 
penalty timely, the Board may: 

(1) refuse to renew the Respondent's license or registration; 

(2) refuse to issue a new license or registration to the Re-
spondent, under §1310.451 of the Plumbing License Law; 

(3) revoke the Respondent's license or registration; and 

(4) may sue the Respondent to collect the penalty owed un-
der §1301.712 of the Plumbing License Law. 

(g) The staff [Enforcement Committee] must set a formal hear-
ing on the matter as a contested case before an administrative law judge 
at the State Office of Administrative Hearings if: 

(1) the Respondent requests a formal hearing as required 
by subsection (b)(2) of this section; 

(2) the parties do not agree to settle the matter as stated in 
subsection (e) of this section; 

(3) the Board declines to approve the proposed agreement 
[agree] in subsection (f) of this section; or 

(4) the Respondent attends at the time and place prescribed 
in the notice required by subsection (d) of the section. 

(h) Following the hearing, the administrative law judge must 
issue a proposal for decision to the Board containing findings of 
facts and conclusions of law. [While the administrative law judge 
may recommend a sanction, findings of fact and conclusions of 
law are inappropriate for sanction recommendations, and sanction 
recommendations in the form of findings of fact and conclusions of 
law are an improper application of applicable law and these rules. 
Sections 1301.451, 1301.701, and 1301.706 of the Plumbing License 
Law provide that the Board must impose the appropriate sanction. In 
all cases, the] The Board has the discretion to impose the sanction 
that best accomplishes the Board's legislatively-assigned enforcement 
goals. The Board is the ultimate arbiter of the proper penalty. 

(i) The Board may impose an administrative penalty alone or 
in addition to other sanctions permitted under the Plumbing License 
Law. 

(j) In determining the proper administrative penalty, the Board 
will apply the factors to be considered set forth in §1301.702(b) of the 
Plumbing License Law. 

(k) The following table contains guidelines for the assessment 
of administrative penalties in disciplinary matters. This table is for 

standard violations under normal circumstances and does not neces-
sarily include every possible violation of the Plumbing License Law 
or Board Rules. The table is divided into two classes of violations. 
Class A violations are those violations with greater potential to jeopar-
dize public health, safety, welfare, property, or environment. Class B 
violations are those with less immediate potential to jeopardize public 
health, safety, welfare, property, or environment. 
Figure: 22 TAC §367.17(k) 
[Figure: 22 TAC §367.17(k)] 

(l) The amounts specified in the table in subsection (k) of this 
section are guidelines only. The Board retains the right to increase or 
decrease the amount of an administrative penalty based on the circum-
stances in each case. In particular, the Board may increase the amount 
of administrative penalties when the Respondent has committed mul-
tiple violations (e.g., some combination of different violations). 

(m) Because it is the policy of the Board to pursue expeditious 
resolution of complaints when appropriate, administrative penalties in 
uncontested cases may be less than the amounts specified in the table 
in subsection (k) of this section. Among other reasons, this may be be-
cause the Respondent admits fault, takes steps to rectify matters, timely 
responds to Board concerns, or identifies mitigating circumstances, and 
because settlements avoid additional administrative costs to the Board. 

(n) The cost of preparing the transcript of an administrative 
hearing is not an administrative penalty. Yet in all cases where the 
Board has determined that a violation occurred, the Board assesses the 
cost of the transcript of the administrative hearing to the Respondent. 

(o) Based on the proposal for decision, including the findings 
of fact and conclusions of law, the Board must issue an Order stating 
its decision in the contested case and a notice to the Respondent of the 
Respondent's right to judicial review of the Order. 

(p) When the Default Order adopted under subsection (d) of 
this section or the Order adopted under subsection (o) of this section 
includes the imposition of an administrative penalty: 

(1) not later than the 30th day after the date that the Default 
Order or Order becomes final: 

(A) the Respondent must pay the penalty to the Board; 
or 

(B) the Respondent must file a petition for judicial 
review contesting the occurrence of the violation, the amount of the 
penalty, or both, in accordance with §1301.707 or §1301.708 of the 
Plumbing License Law. 

(2) after all opportunities for judicial review have passed 
and it is determined that the Respondent owes the penalty and fails to 
pay the penalty timely: 

(A) the Board is authorized to refuse to renew the Re-
spondent's license or registration and refuse to issue a new license or 
registration to the Respondent, under §1301.707 of the Plumbing Li-
cense Law; and 

(B) the Attorney General may sue the Respondent to 
collect the penalty under §1301.712 of the Plumbing License Law. 

§367.18. Reprimand; Probation; Suspension; Revocation. 

(a) [In accordance with §1301.452 of the PLL, upon] Upon a 
determination that a violation of the PLL, an order issued by the board, 
or a board rule has occurred, the Board[, pursuant to §1301.451 of the 
PLL,] shall revoke, suspend, or refuse to renew a license, endorsement, 
or registration, or shall reprimand a holder of a license or registration. 
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(b) For the purposes of this section, a reprimand means any 
disciplinary action, other than the probation, suspension or revocation 
of a license, endorsement or registration. 

(c) A person whose license, endorsement, or registration has 
been revoked pursuant to this section may not apply for a new license, 
endorsement, or registration before one year from the date of final re-
vocation. 

(d) The Board may place on probation a person whose license, 
endorsement, or registration is suspended. If a license, endorsement, or 
registration suspension is probated, the board may require the person: 

(1) to report regularly to the agency on matters that are the 
basis of the probation; 

(2) to limit practice to the areas prescribed by the board; or 

(3) to continue or review professional education until the 
person attains a degree of skill satisfactory to the board in those areas 
that are the basis of the probation. 

(e) If the staff [Enforcement Committee] or the Board deter-
mines that probation is appropriate to deter future violations of the 
Plumbing License Law and Board Rules by the respondent, probation 
shall be administered consistently under the following guidelines: 

(1) for violations with greater potential to jeopardize pub-
lic health, safety, welfare, property, or environment (as listed in the 
Board's Administrative Penalty Schedule for Class A violations), the 
term of the probation may not be less than one year or more than five 
years; and 

(2) for violations with less potential to jeopardize public 
health, safety, welfare, property, or environment (as listed in the 
Board's Administrative Penalty Schedule for Class B violations), the 
term of the probation may not be less than six months or more than 
one year. 

(f) Probation by voluntary agreed settlement between a re-
spondent and the staff [Enforcement Committee] may meet such terms 
that both parties deem fair and which in the interest of justice may 
require. 

§367.19.  Failure  to  Request  a  Hearing  After  Notice  of  Intent  to  Deny  or  
Revoke. 

(a) If  the  staff  [Enforcement  Committee]  proposes  to  deny  an 
application for examination or registration or revoke or suspend a li-
cense, registration, or endorsement, staff [pursuant to §1301.451 of the 
Plumbing License Law, the Enforcement Committee] shall give timely 
written notice of the denial or revocation to the applicant to the last 
known address provided to the Board by the applicant. 

(b) The language of the notice shall include: 

(1) a summary of the allegations against the applicant; 

(2) the applicant's right to be represented by an attorney on 
the matter; 

(3) the applicant's right to request a hearing on the matter 
before SOAH; 

(4) the applicant's request for a hearing must be made no 
later than twenty (20) days after the receipt of the notice; and 

(5) the applicant's failure to request a hearing within 
twenty (20) days after the receipt of the notice results in the staff's 
[Enforcement Committee's] decision to deny or revoke becoming final 
and judicial appeal of the denial or revocation being waived by the 
applicant. 

(c) Any individual whose application for examination or reg-
istration has been denied or whose license, registration or endorsement 
has been revoked may re-apply to the Board after a waiting period of at 
least one year from the date that the denial or revocation became final. 
The staff [Enforcement Committee] shall be delegated the authority of 
making the initial review of the re-application. If the staff [Committee] 
decides to deny the re-application it shall proceed as defined in subsec-
tion (a) of this section. 

[(d) If the committee makes a decision to approve the appli-
cant's request, it must be presented for approval before the Board mem-
bers, at a regularly scheduled Board meeting to approve the applicant's 
request, if approved, then the applicant is to follow the same licensing 
or registration procedures required of a first-time licensee or registrant.] 

§367.20 . Informal Settlement Conference. 

(a) Purpose and Reference to Applicable Law. It is the pol-
icy of the Board to resolve contested cases efficiently by informally 
disposing of matters by agreement and voluntary settlement whenever 
possible, to the extent such settlement is aligned with and will advance 
the Board's regulatory functions. This section implements the Board's 
processes and procedures for effectuating informal disposition of con-
tested cases, including procedures for conducting Informal Settlement 
Conferences, pursuant to §1301.5071 of the PLL. For the foregoing 
reasons, and in order to advance the State's policy goals expressed in 
Chapter 2009 of the Government Code (Governmental Dispute Reso-
lution Act) and Chapter 154 of the Civil Practice and Remedies Code 
to resolve disputes as fairly and expeditiously as possible, contested 
cases that the Board determines are capable of being resolved by infor-
mal disposition and voluntary settlement will be referred to an Informal 
Settlement Conference to seek such resolution. 

(b) Referral to Informal Settlement Conference (ISC). In the 
event an individual makes a timely request for an adjudicative hear-
ing in accordance with §1301.704 of the PLL and Board Rules [Rule 
§367.19(f)], prior to the Board docketing the matter at SOAH and set-
ting such hearing, the Director of Enforcement will determine whether 
to refer the matter to an Informal Settlement Conference in accordance 
with this section. In making such determination, the Director of En-
forcement will consider: 

(1) whether the complainant or the respondent has re-
quested an ISC in accordance with subsection (d) of this section; 

(2) if an ISC is requested by the respondent, whether the 
request appears to have been brought in bad faith or for purposes of 
delay rather than to resolve the matter; 

(3) the extent to which the contested case involves factual 
matters in dispute; 

(4) the extent to which a complainant or other party has 
suffered damages that may be compensated through the payment of 
restitution, in accordance with §1301.5071 of PLL; and 

(5) in cases in which the Board seeks to suspend or revoke 
a license, registration or endorsement, the extent to which probationary 
restrictions might present a viable alternative to suspension or revoca-
tion. 

(c) Non-referral to Informal Settlement Conference. The fol-
lowing contested cases are ineligible for and will not be referred to an 
ISC: 

(1) cases in which the Board is seeking denial of an appli-
cation for a license, registration or endorsement, or to take an exami-
nation; and 
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(2) cases concerning a determination, following a request 
for preliminary review of an individual's criminal background, that an 
individual is ineligible for licensure. 

(d) Request for Informal Settlement Conference. A com-
plainant or the respondent may request to refer an eligible matter to an 
Informal Settlement Conference by making a written request delivered 
to the Board. A request for an ISC is a factor to be considered by the 
Director of Enforcement in determining whether to refer the contested 
case to an ISC, but will not automatically result in referral to an ISC. 

(e) Notice of Informal Settlement Conference. If a contested 
case is referred to an ISC, the respondent will be provided with at least 
thirty (30) days' written notice of the ISC. The Board will contact the 
respondent and any other party invited to attend for purposes of at-
tempting to set the date and time for the ISC by agreement. 

(f) Submission of Informal Settlement Conference Materials. 
At least ten (10) days in advance of the Informal Settlement Confer-
ence, the respondent must: 

(1) submit all documentary evidence to be considered by 
the Board at the Informal Settlement Conference not already contained 
in the investigation report submitted by the Board's Field Investigator 
and reviewed by the Board in initiating the contested case; 

(2) submit any written accounts or witness statements of 
the respondent, or any third parties, relevant to the matter, that the re-
spondent would like the Board to consider, signed and dated, and sworn 
under oath or made by unsworn declaration in accordance with Chapter 
132 of the Civil Practice and Remedies Code; and 

(3) to the extent respondent is represented by an attorney, a 
letter of representation from the attorney asserting said representation. 

(g) Appearance at an Informal Settlement Conference. Ap-
pearance at an Informal Settlement Conference may be in person or by 
phone. The Board may conduct the Informal Settlement Conference 
by video conferencing to the extent it is determined by the Executive 
Director or Director of Enforcement to be technically feasible and al-
lowable. 

(h) Appearance by the Board. An Informal Settlement Con-
ference is not a meeting of the members of the Board, and will not be 
attended by Board members. The Executive Director and/or the Di-
rector of Enforcement will attend and will preside over the Informal 
Settlement Conference. An attorney on the Board's staff will also at-
tend the Informal Settlement Conference. The Field Investigator who 
investigated the complaint may attend, in addition to any other Board 
staff whose appearance may be helpful, as determined by the Executive 
Director or the Director of Enforcement. 

(i) Invitation of the Complainant or Third Parties. The Board 
may invite the complainant or a third party with information relevant 
to the investigation to attend the Informal Settlement Conference. 

(j) Format; Record. At the Informal Settlement Conference, 
members of Board staff will review the materials submitted by the re-
spondent in accordance with subsection (f) of this section. Board staff 
will question the respondent concerning any matters deemed relevant 
to investigating and resolving the matter. The respondent will be given 
an opportunity to be heard by Board staff to present their case. The 
Respondent should be prepared to identify any defenses or mitigating 
factors weighing in favor of a lesser penalty or other form of disci-
pline sought by the Board. A record of the proceeding may be taken 
as determined in the discretion of the Executive Director or Director 
of Enforcement, including by audio or video recording. To the extent 
a record is made, the Board will notify the respondent of that fact. A 

copy will be provided to the respondent, upon written request. Ad-
missions made by the respondent at the ISC may be used at a formal 
adjudicative hearing at SOAH, if applicable. 

(k) Proposed Settlement; Agreed Final Order. To the extent 
Board staff and the respondent agree in principle to a proposed resolu-
tion of the contested case that includes payment of restitution, action 
on the respondent's license or registration, the payment of an adminis-
trative penalty or any other disciplinary action, or combination of dis-
ciplinary actions, the Board will prepare an Agreed Final Order captur-
ing the terms of the proposed settlement, to be presented to the Board 
for consideration and possible adoption. To the extent restitution pay-
ments are proposed, the amount of the restitution will be included in the 
Agreed Final Order, and the payee of the restitution payments will be 
specifically named, and their last known address listed, in such Agreed 
Final Order. 

§367.21. Contested Case; State Office of Administrative Hearings. 

(a) A contested case shall mean any action that is referred [by 
the Enforcement Committee or the Board] to SOAH. 

(b) Respondent means: 

(1) a person in a contested case charged with a violation of 
the Plumbing License Law or Board Rules; or 

(2) an applicant who has been denied a license, registration 
or endorsement [by the Enforcement Committee]. 

(c) The Board shall provide for a hearing at SOAH, when re-
quested by a respondent, after issuing a formal complaint that: 

(1) charges an individual with any violation of the Plumb-
ing License Law or Board Rules; or 

(2) would prevent an otherwise qualified individual from 
obtaining an initial registration, renewing a license, registration, or en-
dorsement, or taking an examination. 

(d) The Board shall conduct the hearing in accordance with all 
applicable provisions of the: 

(1) Administrative Procedure Act; 

(2) State Office of Administrative Hearings Rules; 

(3) Plumbing License Law; and 

(4) Board Rules. 

(e) The Board may serve the notice of hearing on the respon-
dent at his or her last known address as shown by the Board's records. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 13, 
2022. 
TRD-202204094 
Patricia Latombe 
General Counsel 
Texas State Board of Plumbing Examiners 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 936-5216 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
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PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 

CHAPTER 341. GENERAL STANDARDS FOR 
JUVENILE PROBATION DEPARTMENTS 
SUBCHAPTER B. JUVENILE BOARD 
RESPONSIBILITIES 
37 TAC §341.200 

The Texas Juvenile Justice Department (TJJD) proposes to 
amend Texas Administrative Code Chapter 341, Subchapter B, 
§341.200. 
SUMMARY OF CHANGES 

The amendments to §341.200, concerning Administration, will 
include removing the requirements for the juvenile board chair or 
a designee to serve as representative to the interagency dispute 
resolution process for community resource coordination groups. 
FISCAL NOTE 

Emily Anderson, Deputy Executive Director, Operations and Fi-
nance, has determined that, for each year of the first five years 
the amended section is in effect, there will be no significant fiscal 
impact for state government or local governments as a result of 
enforcing or administering the section. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that for each 
year of the first five years the amended section is in effect, the 
public benefit anticipated as a result of administering the section 
will be the removal of undue burden on county departments by 
ensuring state involvement when necessary to settle disputes, 
rather than placing this responsibility on county personnel. 
Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real 
property rights are affected by adoption of this section. 
GOVERNMENT GROWTH IMPACT 

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts. 
(1) The proposed section does not create or eliminate a govern-
ment program. 
(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD. 
(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD. 
(4) The proposed section does not impact fees paid to TJJD. 
(5) The proposed section does not create a new regulation. 
(6) The proposed section does not expand, limit, or repeal an 
existing regulation. 
(7) The proposed section does not increase or decrease the 
number of individuals subject to the section's applicability. 
(8) The proposed section will not positively or adversely affect 
this state's economy. 

PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711, or via email to policy.proposals@tjjd.texas.gov. 
STATUTORY AUTHORITY 

The amended section is proposed under §221.002(a)(1), Hu-
man Resources Code, which requires TJJD to adopt minimum 
standards for personnel, staffing, caseloads, programs, facilities, 
record keeping, equipment, and other aspects of the operation 
of a juvenile board that are necessary to provide adequate and 
effective probation services. 
No other statute, code, or article is affected by this proposal. 
§341.200. Administration. 

(a) Local Juvenile Probation Services Administration. 

(1) For each autonomous juvenile probation department, 
the juvenile board must employ a chief administrative officer who 
meets the standards set forth in Chapter 344 of this title. 

(2) When probation services for adult and juvenile offend-
ers are provided by a single probation office, the juvenile board must 
ensure that the juvenile probation department's policies, programs, and 
procedures are clearly differentiated. 

(b) Referral Ratio. 
The juvenile probation department must employ at least one certified 
juvenile probation officer for each 100 formal referrals made to the 
juvenile probation department annually. 

(c) Participation in Community Resource Coordination 
Groups. 

[(1)] A person designated by the juvenile board must par-
ticipate in the system of community resource coordination groups pur-
suant to Section 531.055, [Texas] Government Code [§531.055]. 

[(2) The chair of the juvenile board or his/her designee 
must serve as representative to the interagency dispute resolution 
process required by Texas Government Code §531.055.] 

(d) Notice of Complaint Procedures. The juvenile board must 
ensure the English and Spanish signs provided by TJJD relating to com-
plaint procedures are posted in a public area of: 

(1) the juvenile probation department; and 

(2) any facility operated by the juvenile board or by a pri-
vate entity through a contract with the juvenile board. 

(e) Research Studies and Experimentation. 

(1) The juvenile board must establish a policy that prohibits 
participation by juveniles in research that employs an experimental de-
sign to test a medical, pharmaceutical, or cosmetic product or proce-
dure. 

(2) Participation by juveniles in any other kind of research 
is prohibited unless: 

(A) the research study is approved in writing by the ju-
venile board or its designee; and 

(B) the juvenile board has established policies that: 

(i) govern all authorized research studies; 

(ii) prohibit studies that involve medically invasive 
procedures; and 
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(iii) adhere to all federal requirements governing hu-
man subjects and confidentiality. 

(3) If the juvenile board authorizes a board member or staff 
member to approve research studies on behalf of the board, the autho-
rization must be in writing. 

(4) Approved research studies must adhere to all applicable 
policies of the authorizing juvenile board. 

(5) Before a research study approved by the juvenile board 
begins, the research study must be reported to TJJD in a format pre-
scribed by TJJD. 

(6) Results of a completed study must be made available to 
TJJD upon request. 

(f) Alternative Referral Plans. If a juvenile board adopts an 
alternative referral plan under Section 53.01(d), [Texas] Family Code 
[§53.01(d)], the board must ensure the most recent version of the plan 
is submitted to the TJJD general counsel. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 12, 
2022. 
TRD-202204079 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 490-7278 

♦ ♦ ♦ 

CHAPTER 344. EMPLOYMENT, 
CERTIFICATION, AND TRAINING 
SUBCHAPTER E. TRAINING AND 
CONTINUING EDUCATION 
37 TAC §344.670 

The Texas Juvenile Justice Department (TJJD) proposes to 
amend Texas Administrative Code Chapter 344, Subchapter E, 
§344.670. 
SUMMARY OF CHANGES 

The amendments to §344.670, concerning Training Methods 
and Limitations, will include adding that credit for a training 
topic may be granted one additional time beyond what would 
normally be allowed in a certification period if the topic is one of 
the mandatory topics required during each certification period 
(as listed in §344.640) and hours for the topic have been carried 
over from the prior certification period. 
The amendments to §344.670 will also include adding a defini-
tion of live training and specifying that there is no limit on the 
number of creditable hours that may be obtained from this type 
of training. Online training in which the presenter and attendees 
can interact would be included in this category and would no 
longer be subject to a limit. 
The amendments to §344.670 will also include adding that: 1) 
there will no longer be a limit on the number of hours obtained 
from pre-recorded training if the training is provided, sponsored, 

or co-sponsored by TJJD; and 2) the 20-hour and 10-hour limits 
on pre-recorded training (for juvenile supervision/probation offi-
cers and community activities officers, respectively) apply only 
to training that is not provided, sponsored, or co-sponsored by 
TJJD. 
FISCAL NOTE 

Emily Anderson, Deputy Executive Director, Operations and Fi-
nance, has determined that, for each year of the first five years 
the amended section is in effect, there will be no significant fiscal 
impact for state government or local governments as a result of 
enforcing or administering the section. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that for each 
year of the first five years the amended section is in effect, the 
public benefit anticipated as a result of administering the section 
will be the effective operation of community-based juvenile jus-
tice programs and facilities by ensuring that individuals certified 
by the department have enhanced access to training opportuni-
ties and are provided appropriate opportunities to apply training 
participation to certification requirements. 
Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real 
property rights are affected by adoption of this section. 
GOVERNMENT GROWTH IMPACT 

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts. 
(1) The proposed section does not create or eliminate a govern-
ment program. 
(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD. 
(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD. 
(4) The proposed section does not impact fees paid to TJJD. 
(5) The proposed section does not create a new regulation. 
(6) The proposed section does not expand, limit, or repeal an 
existing regulation. 
(7) The proposed section does not increase or decrease the 
number of individuals subject to the section's applicability. 
(8) The proposed section will not positively or adversely affect 
this state's economy. 
PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin 
Texas 78711, or via email to policy.proposals@tjjd.texas.gov. 
STATUTORY AUTHORITY 

The amended section is proposed under §221.002(a)(3), Hu-
man Resources Code, which requires TJJD to adopt appropri-
ate educational, preservice and in-service training, and certifica-
tion standards for probation and detention officers or court-su-
pervised community-based program personnel. 
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♦ ♦ ♦ 

No other statute, code, or article is affected by this proposal. 
§344.670. Training Methods and Limitations. 

(a) Limitations on Topics. 

(1) Repetitive Training. 

(A) Credit will not be granted more than twice in a certi-
fication period for training that is duplicative in nature, except as noted 
in subparagraphs [subparagraph] (B) and (C) of this paragraph. 

(B) If an officer is concurrently employed by more than 
one department or facility or has transferred to a new department or 
facility within a certification period, credit for a training topic may be 
granted up to four times in a certification period. 

(C) For juvenile supervision officers and community 
activities officers, credit for a training topic may be granted one 
additional time if: 

(i) the topic is one of the topics required during each 
certification period as listed in §344.640 of this chapter; and 

(ii) training hours for the topic have been carried 
over from the prior certification period as allowed by §344.640 of this 
chapter. 

(2) Review of Policy and Procedure. A review of the poli-
cies and procedures of the department or facility is not eligible for credit 
unless documentation reflects that the review meets the requirements 
in §344.660(a) of this chapter [title]. 

(3) Meetings [Meetings/Staff Meetings]. Meetings, in-
cluding staff meetings, are not considered a training activity unless 
supporting documentation indicates that all or part of the meeting 
meets the requirements in §344.660(a) of this chapter [title]. If only 
a portion of the meeting meets the requirements in §344.660(a) of 
this chapter [title], credit may be awarded only for that portion of the 
meeting. 

(4) Review of Employee Benefits. A review of employ-
ment-related benefits and plans is not eligible for credit unless: 

(A) the officer is a supervisor and the review relates to 
supervisory duties or is being provided as part of a formal leadership 
development program; and 

(B) the review meets the requirements in §344.660(a) 
of this chapter [title]. 

(5) Firearms Training. Training required under §341.808 
of this chapter [title] relating to carrying a firearm in the course of an 
officer's official duties is not eligible for credit toward continuing edu-
cation requirements in this chapter. 

(b) Limitations on Training Methods. The hour limitations in 
this section apply to training received within a certification period. 

(1) There is no limitation on the number of hours that may 
be obtained from live training. Live training includes in-person train-
ing and online training in which the presenter and the person claiming 
credit appear at the same time and have the ability to interact, either 
verbally or in writing. 

(2) There is no limitation on the number of hours that may 
be obtained from watching pre-recorded training if the training is pro-
vided by, sponsored by, or co-sponsored by TJJD. Pre-recorded training 
includes recordings of live interactive trainings as well as recordings 
of trainings that were not interactive. 

(3) For juvenile probation officers and juvenile supervision 
officers, a maximum of 20 hours of pre-recorded training other than 

pre-recorded training described in paragraph (2) of this subsection may 
be eligible for credit. 

(4) For community activities officers, a maximum of 
10 hours of pre-recorded training other than pre-recorded training 
described in paragraph (2) of this subsection may be eligible for credit. 

[(1) Video or Web-Based Training for Juvenile Probation 
Officers and Juvenile Supervision Officers. For juvenile probation of-
ficers and juvenile supervision officers, a maximum of 40 hours of 
any combination of the following types of training may be eligible for 
credit:] 

[(A) interactive, web-based training, such as live webi-
nars;] 

[(B) video conferencing; and] 

[(C) pre-recorded training, which may account for no 
more than 20 hours of the total.] 

[(2) Video or Web-Based Training for Community Activi-
ties Officers. For community activities officers, a maximum of 20 hours 
of any combination of the following types of training may be eligible 
for credit:] 

[(A) interactive, web-based training, such as live webi-
nars;] 

[(B) video conferencing; and] 

[(C) pre-recorded training, which may account for no 
more than 10 hours of the total.] 

(5) [(3)] [College Courses.] A maximum of 40 hours may 
be eligible for credit for successful completion of one or more college 
courses in topics relevant to the officer's job duties. A course must 
be provided by a college or university accredited by an organization 
recognized by the Texas Higher Education Coordinating Board. TJJD 
determines on a case-by-case basis whether credit is granted for the 
course and the number of hours approved for credit. 

(c) Limitations on Credit for Development and Delivery of 
Training. 

(1) A training provider may claim a maximum of 20 hours 
in a certification period for the time spent delivering training. 

(2) An individual who develops training curriculum may 
claim a maximum of 20 hours in a certification period for the time spent 
developing the curriculum. 

(3) Credit under this subsection is allowed only for the top-
ics listed in §§344.620, 344.622, 344.624, and 344.626 of this chapter 
[title]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 12, 
2022. 
TRD-202204080 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 490-7278 
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CHAPTER 380. RULES FOR STATE-
OPERATED PROGRAMS AND FACILITIES 
SUBCHAPTER C. PROGRAM SERVICES 
DIVISION 4. HEALTH CARE SERVICES 
37 TAC §§380.9187 - 380.9189 

The Texas Juvenile Justice Department (TJJD) proposes to 
amend Texas Administrative Code Chapter 380, Subchapter C, 
§§380.9187, 380.9188, and 380.9189. 
SUMMARY OF CHANGES 

The amendments to §380.9187, concerning Suicide Alert Defi-
nitions, will include adding that suicide risk screenings and as-
sessments must be done either in person or via remote com-
puter service that allows both parties to see and hear one an-
other; modifying several definitions to remove the requirement 
for a suicide risk screening or assessment to be face-to-face, 
to list self-harming behavior separately from suicidal behavior, 
and to require staggered intervals for room checks and for docu-
menting certain status checks (rather than a not-to-exceed time 
frame); increasing how often staff must document the status of 
youth on constant observation during waking hours and youth on 
one-to-one observation during all hours; and removing the prohi-
bition on using close observation for youth in a crisis stabilization 
unit or security unit. (Such youth will be on maximum 5-minute 
checks rather than the standard maximum 10-minute checks for 
close observation.) 
Other changes to §380.9187 will include removing the require-
ment for staff to conduct an additional type of room check re-
ferred to as a constant motion check; removing the listing of spe-
cific staff positions that must be trained to conduct a suicide risk 
screening; replacing the term Self-Injurious Behavior with Self-
Harming Behavior; further revising the definitions of Designated 
Mental Health Professional, Rescue Kit, Suicidal Behavior, Sui-
cidal Ideation, Suicide Alert, Suicide Observation Folder, One-
to-One Observation, Constant Observation, and Suicide Risk 
Screening; adding definitions for Completed Suicide, Staggered 
Intervals, and Suicide-Resistant Clothing; and making non-sub-
stantive revisions to the definitions of Suicide Observation Level 
and Suicide-Resistant Room. 

The amendments to §380.9188, concerning Suicide Alert for 
High Restriction Facilities, will include changes in a number of 
areas. 
General changes to §380.9188 will include removing several ref-
erences to which TJJD staff members are responsible for cer-
tain actions, such as family notifications, internal facility notifi-
cations, and transferring records; removing the requirement for 
suicide risk assessments to be conducted face-to-face; replac-
ing the phrases self-injurious behavior and self-injury with either 
self-harming behavior or suicidal and/or self-harming behavior, 
as appropriate; specifying that certain screenings and assess-
ments must be initiated (rather than conducted) within an identi-
fied time frame; and replacing references to on-duty supervisor 
and duty officer with campus shift supervisor. 
The amendments to §380.9188 related to initial intake and 
youth arrival at a facility after initial intake will include adding 
that the designated mental health professional reviews (rather 
than signs) the suicide risk assessments conducted by other 
mental health professionals upon a youth's admission to TJJD; 
adding that, when a youth transfers from one high-restriction 
facility to another, a suicide risk screening is conducted by 

trained staff within one hour after arrival, which is separate 
from the suicide screening completed by nursing staff as part 
of the intrasystem health screening; adding that a suicide risk 
screening is conducted upon a youth's return after spending 
any amount of time out of TJJD's physical custody due to a 
significant life event, regardless of whether the absence was at 
least 48 hours; clarifying that the requirement for conducting a 
screening or assessment within one hour after an intrasystem 
transfer or return from an absence does not apply to youth 
who are already on suicide alert at the time of arrival; and 
adding that, following a suicide risk screening performed due 
to intrasystem transfer or return from an absence, the level 
of observation is determined by a mental health professional 
(rather than specifying that all youth identified as at risk for 
suicide are placed on at least constant observation), and the 
suicide risk assessment is conducted within an appropriate 
time frame, as established in agency procedures, based on the 
youth's assigned observation level and screening result (rather 
than specifying within four hours for youth who are actively 
suicidal or engaged in a suicide attempt, 24 hours for youth who 
engaged in some other type of suicidal behavior or ideation, or 
seven days for youth not identified as being at risk). 
The amendments to §380.9188 related to responding to youth 
actions will include clarifying that staff must take the same im-
mediate actions for a youth who has demonstrated self-harming 
behavior as for a youth who has demonstrated suicidal behav-
ior; removing a reference to which form is used to document that 
a staff member has notified the shift supervisor of a youth's be-
havior or ideation; adding that any type of suicidal behavior or 
ideation or self-harming behavior must be referred for a suicide 
screening by staff who observe the behavior; removing a require-
ment to document suicidal behavior on an incident report; adding 
that the screening or assessment initiated within one hour after 
notification of a youth's suicidal or self-harming behavior or sui-
cidal ideation is not required when deemed inappropriate due 
to a medical emergency; adding that, when a screening is con-
ducted after a youth's suicidal or self-harming behavior or suici-
dal ideation, the suicide risk assessment is conducted within an 
appropriate time frame, as established in agency procedures, 
based on the youth's assigned observation level and screening 
result (rather than specifying within four hours for youth who are 
actively suicidal or engaged in a suicide attempt or 24 hours for 
youth who engaged in some other type of suicidal behavior); and 
adding that youth who return to the facility after being taken to the 
emergency room are placed on one-to-one observation (rather 
than either constant or one-to-one observation) until assessed 
by a mental health professional. 
The amendments to §380.9188 related to the time after a sui-
cide risk assessment will include specifying that, the designated 
mental health professional (rather than the mental health profes-
sional who assessed a youth) ensures the updated suicide alert 
list is distributed to staff; and clarifying that the campus shift su-
pervisor ensures a staff member is assigned (rather than assigns 
a staff member) to monitor a youth placed on suicide alert. 
The amendments to §380.9188 related to supervising youth on 
suicide alert will include adding that, in addition to maintaining vi-
sual observation and documenting status, the staff member as-
signed to monitor a youth must follow any precautions set by the 
mental health professional; clarifying that, for youth on the con-
stant observation level, the requirement to not let the youth out of 
the monitoring staff member's sight applies only during waking 
hours (such youth are on maximum five-minute checks during 
sleeping hours); adding breasts and buttocks to the list of body 
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parts that staff are prohibited from observing when a youth is in 
the bathroom or shower and is also on one-to-one or constant 
observation; and adding that a decision to use force to remove 
clothing after issuing suicide-resistant clothing requires a recom-
mendation from a mental health professional and approval from 
the directors over treatment and facility operations or the direc-
tors' designees. 
The amendments to §380.9188 related to treatment and assess-
ment will include clarifying that the mental health professional 
consults with the youth's case manager, as needed, to recom-
mend modifications to the youth's individual case plan; clarifying 
that mental health professionals review suicide risk assessments 
from other mental health professionals when assessing a youth 
currently placed on suicide alert; clarifying that the mental health 
professional's assessment does not need to be documented as a 
progress note; adding that, when changes are made to a youth's 
observation level or other safety precautions, updated informa-
tion regarding the youth (rather than an updated suicide alert 
list) is distributed to designated facility staff; and specifying that, 
when information about youth on suicide alert is discussed dur-
ing meetings between the psychology department and the psy-
chiatric provider, only youth who are on the psychiatric caseload 
are discussed. 

The amendments to §380.9188 related to other placement op-
tions will include removing information regarding criteria and re-
ferral for placement in the protective custody program, which is 
addressed in a separate rule; and clarifying that emergency psy-
chiatric placement may be pursued when it is determined a youth 
cannot be safely or appropriately managed within TJJD custody 
(rather than in protective custody). 
The amendments to §380.9188 related to transferring youth on 
suicide alert to the next placement will include adding that, when 
a youth on suicide alert is moved to a less restrictive placement, 
the mental health professional communicates observation level 
and precautions to facility staff, if applicable. In addition, amend-
ments specifically related to situations in which a youth on sui-
cide alert will be transferred to another high-restriction facility will 
include adding that self-harming behavior (not just suicidal be-
havior) is also included in the summary that is sent to the receiv-
ing facility; removing requirements for a mental health profes-
sional at the sending facility to call the designated mental health 
professional at the receiving facility and to notify the health ser-
vices administrator at the receiving facility; clarifying that a men-
tal health professional at the receiving facility initiates a suicide 
risk assessment (rather than meets with the youth) within four 
hours of arrival; and adding that a mental health professional at 
the receiving facility consults with the designated mental health 
professional or a designee regarding the plan for treatment and 
assessment. 
The amendments to §380.9188 related to reducing the observa-
tion level/removing youth from suicide alert, training, and other 
issues will include specifying that, when a youth's observation 
level is lowered or a youth is removed from suicide alert, the 
psychiatric provider is notified only for youth who are on the psy-
chiatric caseload; specifying that staff who have regular, direct 
contact (rather than just direct contact) with youth receive ini-
tial and annual suicide prevention training; adding self-harming 
behavior to several components of the new-hire suicide preven-
tion training; adding that using force to remove clothing shall be 
avoided whenever possible and used only as a last resort when 
a youth is physically engaging in suicidal and/or self-harming be-
havior; and removing a reference to notifying parents/guardians 

after a completed suicide, which is addressed in a separate TJJD 
rule. 
The amendments to §380.9189, concerning Suicide Alert for 
Medium Restriction Facilities, will include changes in a number 
of areas. 
General changes to §380.9189 will include removing several ref-
erences to which TJJD staff members are responsible for certain 
actions, such as family notifications and internal facility notifi-
cations; and removing the requirement for suicide risk assess-
ments to be face-to-face. General changes will also include 
adding the following provisions for medium-restriction facilities 
that do not have a TJJD-employed mental health professional 
on staff and during times when a TJJD-employed mental health 
professional is not on call or on duty: 1) TJJD uses community 
resources such as local mental health authorities and psychiatric 
hospitals for clinical services; 2) TJJD will attempt to obtain guid-
ance from the mental health professional regarding frequency of 
follow-up assessments and any enhanced precautions or super-
vision requirements, consistent with TJJD's observation levels 
when possible; 3) TJJD staff follow the guidance of the commu-
nity mental health professional regarding precautions and su-
pervision even when such differ from requirements of this rule; 
and 4) TJJD staff are authorized to seek additional direction from 
mental health professionals within TJJD or in the community at 
any time if there are concerns about the appropriateness of pre-
cautions or supervision level. 
The amendments to §380.9189 related to intake screening will 
include adding that youth are placed on one-to-one observation 
(rather than an observation level assigned by the facility admin-
istrator or designee) until assessed by a mental health profes-
sional if the intake screening identifies the youth as at risk for 
suicide; and clarifying that the 72-hour time frame for conduct-
ing a suicide risk assessment after a youth is identified as at risk 
during an intake screening applies only when a TJJD-employed 
mental health professional is contacted to do the assessment. 
The amendments to §380.9189 related to responding to youth 
actions will include clarifying that staff must take the same im-
mediate actions for a youth who has demonstrated self-harming 
behavior as for a youth who has demonstrated suicidal behav-
ior; adding that staff must begin providing one-to-one observa-
tion (rather than constant observation unless the facility admin-
istrator/designee directs a higher level) when responding to sui-
cidal or self-harming behavior or suicidal ideation; adding that 
the staff member who observes the youth's behavior or ideation 
is responsible for beginning the observation log (rather than the 
facility administrator or designee being responsible); removing a 
reference to which form is used to document that a staff mem-
ber has notified the facility administrator or designee of a youth's 
behavior or ideation; clarifying that the staff who observes the 
behavior or ideation refers the youth for a suicide screening. Re-
moved a requirement to document suicidal behavior on an inci-
dent report; adding that a suicide risk screening is not required 
if a mental health professional initiates a suicide risk assess-
ment within one hour after being notified of a youth's behavior 
or ideation; adding that it is the responsibility of the facility ad-
ministrator or designee to ensure the youth is assessed by a 
mental health professional; adding that the screening or assess-
ment within one hour after a youth's behavior or ideation is not re-
quired when deemed inappropriate due to a medical emergency; 
removing the provision that directed the facility administrator or 
designee to assign the observation level following a screening; 
adding that, in cases where a TJJD-employed mental health pro-
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fessional has been contacted, the mental health professional as-
signs the observation level following a screening; adding that 
one-to-one observation (rather than at least constant observa-
tion) is required for a youth who is allowed to leave the facility 
while waiting for a suicide risk assessment; adding that youth 
who had been to the emergency room must be on one-to-one 
observation upon return to the facility until assessed by a men-
tal health professional; removing time frames for when a men-
tal health professional must complete a suicide risk assessment; 
adding that, in facilities with a TJJD-employed mental health pro-
fessional who is on call or on duty, the assessment must be 
conducted within an appropriate time frame, as established in 
agency procedures, based on the youth's assigned observation 
level and screening result; removing the provision that required, 
in cases where the time frame to conduct a suicide risk assess-
ment has been exceeded, at least constant observation for the 
youth until assessed; and removing a reference to the ability of 
the facility administrator or designee to secure emergency psy-
chiatric care to obtain an evaluation of the youth. 
The amendments to §380.9189 related to the time after a suicide 
risk assessment will including clarifying that the documentation 
requirements following a suicide risk assessment apply to TJJD-
employed mental health professionals; adding that the facility 
administrator or designee ensures appropriate facility staff are 
notified of the results of an assessment; removing a requirement 
for the mental health professional to communicate the results to 
the facility administrator or designee; and adding that the youth's 
case manager is also notified if the youth was assessed but not 
placed on suicide alert. 
The amendments to §380.9189 related to supervising youth on 
suicide alert will include adding that, in addition to maintaining vi-
sual observation and documenting status, the staff member as-
signed to monitor a youth must follow any precautions set by 
the mental health professional; clarifying that, for youth on the 
constant observation level, the requirement to not let the youth 
out of the monitoring staff member's sight applies only during 
waking hours (such youth are on maximum five-minute checks 
during sleeping hours); adding breasts and buttocks to the list 
of body parts that staff are prohibited from observing when a 
youth is in the bathroom or shower and is also on one-to-one or 
constant observation; removing the provision stating who may 
approve a youth on suicide alert to have access to off-site ac-
tivities and added that such decisions must be approved on a 
case-by-case basis; and adding that youth must be supervised 
on one-to-one observation (rather than at least constant obser-
vation) during any such off-site activities. 
The amendments to §380.9189 related to treatment and re-
assessment will include specifying that the responsibilities 
concerning a treatment plan, modifications to the case plan, 
schedule for reassessment, and required components of each 
assessment apply only to TJJD-employed mental health profes-
sionals; and specifying that the requirement to notify a youth's 
psychiatric provider of the youth's placement on suicide alert 
and other related information applies only when the youth is 
receiving routine psychiatric services. 
The amendments to §380.9189 related to other placement op-
tions will include adding that emergency psychiatric placement 
may be obtained at a TJJD crisis stabilization unit or in a private 
psychiatric hospital; removed the provision stating that obtaining 
such placement must be in accordance with §380.8771; adding 
the facility administrator or designee (rather than just the admin-
istrator) may seek temporary admission to the protective cus-

tody program in a high-restriction TJJD facility in certain circum-
stances; and removing the requirement for the facility adminis-
trator to initiate alternate placement in a more secure facility if 
the emergency psychiatric placement exceeds five days. 
The amendments to §380.9189 related to reducing observation 
levels and removing youth from suicide alert will include adding 
that the suicide observation level may be lowered by no more 
than one level every 24 hours; adding that only youth on the low-
est observation level may be removed from suicide alert; remov-
ing the requirement for the facility staff to notify the psychiatric 
provider when a youth's observation level is lowered or when a 
youth is removed from suicide alert; and adding that TJJD-em-
ployed mental health professionals must identify in the treatment 
plan any needed follow-up mental health services when a youth 
is removed from suicide alert. 
The amendments to §380.9189 related to release or discharge 
of youth while on suicide alert will include removing a listing of 
which specific steps are taken by the mental health professional 
when a youth on suicide alert will be released or discharged; and 
adding that the facility administrator or designee is responsible 
for ensuring a mental health professional has arranged for ap-
propriate continuity of care in these situations, when possible. 
The amendments to §380.9189 related to training and other 
changes will include specifying that staff who have regular, direct 
contact with youth (rather than direct care staff) receive initial 
and annual suicide prevention training; adding self-harming be-
havior to several components of the new-hire suicide prevention 
training; moving the reference to annual training to a separate 
item from the new-hire training, which clarifies that the listing of 
topics for new-hire training does not apply to the annual training; 
removing wording that allowed only mental health professionals 
to make decisions about exceptions to regular programming, 
community access, housing, or clothing for youth determined 
to be at risk for suicide; specifying that at least one rescue kit 
(rather than multiple rescue kits) must be present in the facility; 
and removing a reference to notifying parents/guardians after a 
completed suicide, which is addressed in a separate TJJD rule. 
FISCAL NOTE 

Emily Anderson, Chief Financial and Operating Officer, has de-
termined that, for each year of the first five years the amended 
sections are in effect, there will be no significant fiscal impact for 
state government or local governments as a result of enforcing 
or administering the sections. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that for each 
year of the first five years the amended section is in effect, the 
public benefit anticipated as a result of administering the sec-
tion will be enhancements of suicide alert observation statuses 
to help ensure youth safety, closer alignment of agency rule with 
broadly accepted best practices, and the introductions of new 
and more precise definitions of important suicide response ter-
minology. 
Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed. No private real 
property rights are affected by adoption of these sections. 
GOVERNMENT GROWTH IMPACT 
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TJJD has determined that, during the first five years the pro-
posed sections are in effect, the sections will have the following 
impacts. 
(1) The proposed sections do not create or eliminate a govern-
ment program. 
(2) The proposed sections do not require the creation or elimi-
nation of employee positions at TJJD. 
(3) The proposed sections do not require an increase or de-
crease in future legislative appropriations to TJJD. 
(4) The proposed sections do not impact fees paid to TJJD. 
(5) The proposed sections do not create a new regulation. 
(6) The proposed sections do not expand, limit, or repeal an ex-
isting regulation. 
(7) The proposed sections do not increase or decrease the num-
ber of individuals subject to the sections' applicability. 
(8) The proposed sections will not positively or adversely affect 
this state's economy. 
PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711, or via email to policy.proposals@tjjd.texas.gov. 
STATUTORY AUTHORITY 

The amended sections are proposed under Section 242.003, 
Human Resources Code, which requires TJJD to adopt rules ap-
propriate to the proper accomplishment of TJJD's functions and 
to adopt rules for governing TJJD schools, facilities, and pro-
grams. 
No other statute, code, or article is affected by this proposal. 
§380.9187. Suicide Alert Definitions. 

(a) Purpose. This rule establishes definitions of terms used 
in the Texas Juvenile Justice Department's (TJJD's) suicide preven-
tion policies as set forth in §§380.9188, 380.9189, [and] 380.9190, and 
380.9745 of this chapter [title]. 

(b) Definitions. 

(1) Completed Suicide--a death resulting from deliberate 
actions to harm oneself. 

[(1) Constant Motion Check--a type of room check in 
which a staff member walks through the housing unit in an irregular 
pattern at random intervals to prevent youth from "timing" room 
checks. Constant motion checks are performed in addition to regular 
room checks and documented on the regular room check log.] 

(2) Critical Incident Review--a review conducted by a 
multi-disciplinary team designed to critically review the circumstances 
surrounding a death or serious incident and to recommend corrective 
action where necessary. The critical incident review may consider 
information such as incident reports, training/personnel records, 
policies/procedures, other relevant documents, facility practices, any 
non-confidential information resulting from a morbidity and mortality 
review, and any other information the review team determines is 
necessary for a comprehensive review. 

(3) Critical Incident Support Team--a team used to provide 
support to youth, employees, and families involved in or adversely af-
fected by the death of a TJJD youth or staff member. 

(4) Designated Mental Health Professional [(DMHP)]--a 
doctoral-level psychologist who has primary responsibility and ac-
countability for the evaluation, monitoring, and treatment of youth 
referred for suicide risk in high-restriction [high restriction] facil-
ities. In the absence of a doctoral-level psychologist, a licensed 
mental health professional [an MHP] may be appointed to serve as 
the designated mental health professional [acting DMHP] with the 
approval of the Central Office [central office] director over treatment 
services. 

(5) Life-Threatening Suicide Attempt--a suicide attempt 
that a health care professional determines would have resulted in death 
except for circumstances beyond the youth's control. 

(6) [(5)] Mental Health Professional [(MHP)]--a doctoral-
level psychologist, masters-level mental health specialist, licensed pro-
fessional counselor, licensed psychological associate, or licensed clin-
ical social worker. 

(7) [(6)] Morbidity and Mortality Review--an assessment 
of the overall clinical care provided and the circumstances leading up 
to a death or certain serious medical incidents. Its purpose is to identify 
program strengths and opportunities for improvement in clinical care. 

(8) [(7)] Protective Custody--a temporary program in high-
restriction [high restriction] facilities designed for the placement of 
youth who cannot be safely managed in the current dorm or living 
[dorm/living] unit due to risk of suicidal and/or self-harming behavior 
[self-harm], as determined by a mental health professional [an MHP 
after a face-to-face assessment]. 

(9) [(8)] Psychiatric Provider--a: 

(A) Texas-licensed psychiatrist; or 

(B) Texas-licensed physician assistant or psychiatric 
nurse practitioner acting under the authorization of a psychiatrist. 

(10) [(9)] Rescue Kit--[an] emergency medical items 
[treatment kit carried by designated employees or placed in designated 
secure locations that contains items] such as a CPR pocket mask, 
disposable [latex] gloves, and a tool capable of cutting ligatures. 

(11) Self-Harming Behavior--behavior that causes harm, 
such as self-laceration, self-battering, taking overdoses, or exhibiting 
deliberate recklessness. Self-harming behavior is not considered a type 
of suicidal behavior, unless designated as such by a mental health pro-
fessional. 

(12) Staggered Intervals--periods of time that are irregular 
and unpredictable. 

(13) [(10)] Suicidal Behavior--includes suicide attempts [, 
suicidal gestures, intentional self-injurious behavior,] or taking delib-
erate action toward carrying out [development of a plan or strategy for 
committing suicide. Suicidal behavior generally involves some overt 
action or clear indication of the development of] a specific plan or strat-
egy to injure oneself or to cause one's own death [or kill oneself]. 

[(A) Life-Threatening Suicide Attempt--a suicide 
attempt that a health care professional determines would have resulted 
in death except for circumstances beyond the youth's control.] 

[(B) Suicide Attempt--an act apparently intended to end 
one's life. A suicide attempt is a type of suicidal behavior.] 

[(C) Self-Injurious Behavior--behavior that causes 
harm, such as self-laceration, self-battering, taking overdoses, or ex-
hibiting deliberate recklessness. Self-injurious behavior is considered 
a type of suicidal behavior for reporting purposes.] 
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(14) [(11)] Suicidal Ideation--thoughts of engaging in sui-
cide-related behavior. This means a youth expresses thoughts or fan-
tasies about committing suicide or expresses a desire to commit suicide 
[kill himself/herself, but lacks a specific plan or strategy to carry it out. 
Suicidal ideation is not considered a type of suicidal behavior for re-
porting purposes]. 

(15) [(12)] Suicide Alert--a status that begins following a 
[face-to-face] suicide risk assessment by a mental health professional 
[an MHP], indicating that a youth is at risk to attempt suicide or self-
harming behavior [self-injury] and requires [is in need of] increased 
supervision and/or precautions designed to limit the risk. 

(16) Suicide Attempt--an act apparently intended to end 
one's life. A suicide attempt is a type of suicidal behavior. 

(17) [(13] Suicide Observation Folder--a folder containing 
completed and/or active suicide observation logs/check sheets and any 
other pertinent information as determined by a mental health profes-
sional [an MHP. The staff directly responsible for monitoring the youth 
will possess the folder at all times while the youth is on suicide alert]. 

(18) [(14)] Suicide Observation Level--levels of observa-
tion determined by a mental health professional [an MHP] to provide 
enhanced supervision for youth who are awaiting a suicide risk assess-
ment or who have been placed on suicide alert. General criteria for de-
termining the appropriate level of observation are provided in subpara-
graphs (A) - (C) of this paragraph, however the mental health profes-
sional [MHP] may assign any level of observation deemed appropriate 
under the circumstances based on the professional's [his/her] clinical 
judgment. 

(A) One-to-One Observation -- [is] generally consid-
ered appropriate for a youth who is actively suicidal, either by threaten-
ing or engaging in suicidal and/or self-harming behavior [self-injury], 
and who may require emergency psychiatric placement. One-to-one 
observation includes the following: 

(i) Assigned staff may not have any other concurrent 
duties. 

(ii) Assigned staff remains within six feet of the 
youth and maintains continuous, direct visual observation of the youth 
at all times, including while the youth is in the youth's [his/her] room 
or while the youth is sleeping. 

(iii) Assigned staff documents the youth's status at 
least once every five [ten] minutes. 

(iv) Assigned staff must be formally relieved by an-
other staff or by the discontinuation of the one-to-one status. 

(v) Doors to individual rooms remain unlocked, ex-
cept when a youth presents an imminent danger to staff due to aggres-
sive behavior. [Procedures for obtaining approval to lock the door for 
such behavior are set forth in §380.9745 of this title.] 

(B) Constant Observation -- [is] generally considered 
the appropriate level of observation for a youth who is actively suici-
dal, either by threatening or engaging in suicidal and/or self-harming 
behavior [self-injury], but does not appear to require emergency psy-
chiatric placement. Constant observation includes the following: 

(i) During waking hours, the youth is within 12 feet 
and within sight of assigned staff at all times. Staff may have concur-
rent duties if the duties do not interfere with observation of the youth. 
The assigned staff documents the youth's status at staggered intervals 
not to exceed every five minutes [at least once every ten minutes (or 
every five minutes if the youth is placed in a security unit or a crisis 
stabilization unit)]. 

(ii) During sleeping hours, assigned staff observes 
and documents the youth's status at staggered intervals not to exceed 
[at least once] every five minutes [and performs constant motion checks 
at least once every hour]. 

(iii) For youth in a security unit or crisis stabilization 
unit, doors to individual rooms remain locked. 

(C) Close Observation -- [is] generally considered the 
appropriate level of observation for a youth who is not actively suicidal 
and would be considered a lower risk for suicide but expresses suici-
dal ideation and/or has a recent history of suicidal and/or self-harming 
[self-injurious] behavior. In addition, close observation would be ap-
propriate for a youth who denies suicidal ideation or does not threaten 
suicide [,] but demonstrates other concerning behavior (through ac-
tions, current circumstances, or recent history) indicating the poten-
tial for self-harm [self-injury]. With close [Close] observation, the as-
signed staff is generally involved in concurrent duties that do not inter-
fere with required observation of the youth. The frequency of checks 
for youth on close observation is as follows [includes the following]: 

(i) for youth in a security unit or crisis stabilization 
unit, assigned staff observes and documents the youth's status at stag-
gered intervals not to exceed every five minutes; and 

(ii) [(i)] for all other youth, assigned [Assigned] staff 
observes and documents the youth's status at staggered intervals not to 
exceed 10 minutes [at least once every ten minutes and performs con-
stant motion checks at least once every hour]. [The staff is generally 
involved in concurrent duties that do not interfere with required obser-
vation of the youth.] 

[(ii) This level of observation may not be applied to 
youth who are placed in a security unit or a crisis stabilization unit.] 

(19) Suicide-Resistant Clothing--tear-resistant, sin-
gle-piece attire designed to promote a youth's safety while still 
providing warmth and coverage. 

(20) [(15)] Suicide-Resistant Room--a room that provides 
a safe environment and has no obvious materials or possessions 
[materials/possessions] that can be used in suicidal and/or self-harm-
ing [self-injurious] behavior or any item that can [may] be used for 
hanging. The room is free of all obvious protrusions and any items 
that provide an easy anchoring device for hanging. Lighting is tam-
per-proof, and there are no switches or electrical outlets in the room. 
The door of the room has a heavy-gauge, clear panel that provides 
staff an unobstructed view of the room. 

(21) [(16)] Suicide Risk Assessment--a standardized [, 
face-to-face] assessment by a mental health professional [an MHP] 
that: 

(A) is conducted in-person or via remote computer ser-
vice that allows both parties to see and hear one another; and 

(B) contains specific lines of inquiry regarding suicide 
risk, a mental status examination, and clinical observations and recom-
mendations. 

(22) [(17)] Suicide Risk Screening--a standardized [, face-
to-face] interview [by an MHP or by a trained designated staff in con-
sultation with an MHP] to determine the appropriate suicide observa-
tion level until a suicide risk assessment is conducted. The screening 
is conducted in-person or via remote computer service that allows both 
parties to see and hear one another. 

(23) [(18)] Trained Designated Staff Member--a staff 
member trained to conduct a suicide risk screening. [In TJJD programs 
this will include at least the following staff: superintendent, assistant 
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superintendent, administrative duty officer, dorm supervisor, case 
manager, on-duty supervisor, placement coordinator, principal, and 
juvenile correctional officer V or VI.] 

§380.9188. Suicide Alert for High-Restriction [High Restriction] Fa-
cilities. 

(a) Purpose. This rule establishes procedures for identifica-
tion, assessment, treatment, and protection of youth in high-restriction 
[high restriction] facilities who [that] may be at risk for suicide. 

(b) Applicability. This rule applies to all youth currently 
placed in high-restriction [assigned to placement in high restriction] 
facilities operated by the Texas Juvenile Justice Department (TJJD). 

(c) Definitions. Definitions pertaining to this rule are under 
§380.9187 of this chapter [title]. 

(d) General Provisions. 

(1) Treatment for youth determined to be at risk for suicide 
is provided within the least restrictive environment necessary to ensure 
safety. 

(2) Youth determined to be at risk for suicide participate in 
regular programming to the extent possible, as determined by a men-
tal health professional [(MHP)]. Only a mental health professional [an 
MHP] may make exceptions to the provision of regular programming, 
housing placement, or clothing. 

(3) Using force to remove clothing shall be avoided when-
ever possible and used only as a last resort when the youth is physically 
engaging in suicidal and/or self-harming behavior. 

(4) [(3)] Designated staff carry rescue kits at all times while 
on duty for use in the event of a medical emergency caused by a suicide 
attempt. Rescue kits are also placed in designated buildings or areas of 
the campus that are not accessible to youth. 

(5) [(4)] As soon as possible, but not to exceed two hours, 
after [a suicide or] a suicide attempt, [the facility administrator or 
designee notifies] the youth's parent or guardian is notified (with the 
youth's consent if the youth is age 18 or older). 

(e) Intake Screening and Assessment. 

(1) Upon Initial Admission to TJJD. 

(A) Upon arrival to a TJJD orientation and assessment 
unit, designated intake staff keep youth within direct line-of-sight su-
pervision until the youth is screened or assessed for suicide risk. 

(B) Within one hour after the youth's arrival to a TJJD 
orientation and assessment unit, a mental health professional initiates 
[an MHP conducts] an initial mental health screening and documents 
the results. 

(C) If the mental health professional identifies the youth 
[is identified by the MHP] as potentially at risk for suicide, the mental 
health professional [MHP] immediately conducts a suicide risk assess-
ment. 

(D) Within 14 days after arrival at the orientation and 
assessment unit, all youth receive a comprehensive mental health eval-
uation conducted by a mental health professional [an MHP]. The men-
tal health evaluation will include a suicide risk assessment if one has 
not already been completed. 

(E) The suicide risk assessment completed upon initial 
admission includes, at a minimum: 

(i) a mental status exam; 

(ii) a review of all mental health and medical records 
submitted from the courts, county juvenile detention facilities, or any 
other medical or mental health provider, to include any assessments 
by mental health professionals [MHPs] relating to prior suicide alerts 
during confinement; 

(iii) a review of all other available screenings and 
assessments; and 

(iv) referrals for follow-up treatment or further as-
sessment, as indicated. 

(F) The designated mental health professional reviews 
[(DMHP) signs] the suicide risk assessment [, acknowledging his/her 
review]. 

[(2) Upon Admission at a Subsequent Placement (Intrasys-
tem Transfers).] 

[(A) Upon arrival of a youth who is not currently on sui-
cide alert, a nurse completes an intrasystem health screening, including 
questions relating to suicidal ideation and behavior.] 

[(B) If the youth is identified by the screening as poten-
tially at risk for suicide:] 

[(i) the nurse immediately refers the youth to an 
MHP for completion of a suicide risk assessment; and] 

[(ii) the youth is immediately placed on constant ob-
servation unless the MHP directs a higher observation level.] 

[(C) An MHP conducts a suicide risk assessment 
within:] 

[(i) four hours after the screening if the MHP deter-
mines the youth engaged in a suicide attempt or is actively suicidal;] 

[(ii) 24 hours after the screening if the MHP deter-
mines the youth does not appear to be actively suicidal but engaged in 
some other type of suicidal behavior or ideation; or] 

[(iii) seven calendar days after the screening if the 
MHP determines the youth does not appear to be at risk for suicide.] 

[(D) The suicide risk assessment conducted upon a 
youth's intrasystem transfer includes:] 

[(i) a mental status exam;] 

[(ii) a review of the youth's masterfile and medical 
record, as indicated;] 

[(iii) referrals for follow-up treatment or further as-
sessment, as indicated;] 

[(iv) a determination of whether to place the youth 
on suicide alert, assignment of an observation level, and designation of 
appropriate precautions; and] 

[(v) a review by the designated mental health pro-
fessional DMHP of the assessment.] 

(2) [(3)] Upon Arrival at a TJJD Facility after Intake 
[Return to TJJD]. 

(A) Except for youth who are on suicide alert at the time 
of arrival, the following actions must occur within [Within] one hour 
after a youth's arrival at a high-restriction [high restriction] facility fol-
lowing an intrasystem transfer, any period of time spent out of TJJD's 
physical custody due to a significant life event, or a period of at least 
48 hours spent out of TJJD's physical custody for any reason [(e.g., re-
vocation of parole, return from bench warrant)]: 
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(i) a trained designated staff member initiates a sui-
cide risk screening; or 

(ii) a mental health professional [an MHP] initiates 
a suicide risk assessment. 

(B) The youth is kept within direct line-of-sight super-
vision until the youth is screened or assessed. 

(C) If a screening is conducted: 

(i) the trained designated staff member immediately 
contacts a mental health professional [an MHP] to assign an observa-
tion level, if appropriate, based on [communicate the] results of the 
screening; and 

[(ii) if the youth is identified by the screening as be-
ing at risk for suicide:] 

(ii) [(I)] the youth is immediately placed on the ob-
servation level directed by the mental health professional [constant ob-
servation unless the MHP directs a higher observation level]; and 

(iii) the mental health professional conducts a sui-
cide risk assessment within an appropriate time frame, as established 
in agency procedures. Procedures will assign time frames based on the 
youth's assigned observation level and screening result. 

[(II) an MHP conducts a suicide risk assessment 
within:] 

[(-a-) four hours after the screening if the 
MHP determines the youth engaged in a suicide attempt or is actively 
suicidal; or] 

[(-b-) 24 hours after the screening if the MHP 
determines the youth does not appear to be actively suicidal but en-
gaged in some other type of suicidal behavior or ideation; or] 

[(iii) if the youth is not identified by the screening as 
being at risk for suicide, the MHP conducts a suicide risk assessment 
within seven calendar days after the screening.] 

(D) The suicide risk assessment conducted upon a 
youth's arrival at [return to] a TJJD facility includes, at a minimum: 

(i) a mental status exam; 

(ii) a review of the youth's masterfile and medical 
record, as indicated; 

(iii) referrals for follow-up treatment or further as-
sessment, as indicated; 

(iv) a determination of whether to place the youth on 
suicide alert, and if placed, designation of the appropriate [assignment 
of an] observation level[,] and other safety [designation of appropriate] 
precautions; and 

(v) a review by the designated mental health profes-
sional [DMHP] of the assessment. 

(3) Additional Screening by Infirmary for Intrasystem 
Transfers. 

(A) Upon arrival of a youth from another high-restric-
tion TJJD facility, a nurse completes an intrasystem health screening, 
including questions relating to suicidal ideation and suicidal behavior. 

(B) If the youth is identified by the screening as poten-
tially at risk for suicide, the nurse immediately contacts a mental health 
professional and communicates the results of the screening. 

(f) Responding to Suicidal Ideation, Self-Harming Behavior, 
or Suicidal Behavior [or Ideation]. 

(1) A [If any] staff member who has reason to believe that 
a youth has verbalized suicidal ideation or demonstrated self-harming 
or suicidal behavior [or ideation, the employee] must: 

(A) immediately use the rescue kit if appropriate and 
seek medical attention if there is a medical emergency; 

(B) verbally engage the youth; 

(C) provide constant observation unless a mental health 
professional [an MHP] directs a higher observation level; 

(D) begin a suicide observation log to document [youth] 
status checks of the youth; 

(E) immediately notify the campus shift supervisor and 
document the notification; and [on-duty supervisor or the duty officer;] 

[(F) document in the dorm/shift log that he/she notified 
the on-duty supervisor or duty officer; and] 

(F) [(G)] refer the youth for a suicide screening 
[complete an incident report if suicidal behavior was involved]. 

(2) As soon as possible, but no later than one hour after 
notification, the campus shift supervisor [on-duty supervisor or duty 
officer] ensures[:] 

[(A)] a trained designated staff member initiates a sui-
cide risk screening[;] or 

[(B)] a mental health professional initiates [an MHP 
conducts] a suicide risk assessment. This screening or assessment is 
not required when deemed inappropriate due to a medical emergency. 

(3) If a screening is conducted: 

(A) the trained designated staff member immediately 
contacts a mental health professional to assign an observation level 
based on results of the screening; and [communicates the results of the 
screening to the MHP;] 

(B) the mental health professional conducts a suicide 
risk assessment within an appropriate time frame, as established in 
agency procedures. Procedures will assign time frames based on the 
youth's assigned observation level and screening result. 

[(B) if the youth is not transported to the emergency 
room, an MHP conducts a face-to-face suicide risk assessment within:] 

[(i) four hours after the screening if the MHP deter-
mines the youth engaged in a suicide attempt or is actively suicidal; or] 

[(ii) 24 hours after the screening if the MHP deter-
mines the youth did not engage in a suicide attempt and does not appear 
to be actively suicidal, but engaged in some other type of suicidal be-
havior or ideation; or] 

(4) [(C)] If [if] the youth is transported to the emergency 
room: 

(A) [(i)] upon return to the facility, [the MHP decides, 
before the youth returns from the emergency room, whether] the youth 
is [will be] placed on [constant or] one-to-one observation until as-
sessed by a mental health professional [upon his/her return to the facil-
ity]; and 

(B) [(ii)] a mental health professional initiates [the 
MHP conducts] a [face-to-face] suicide risk assessment within four 
hours after the youth's return to the facility. 

(5) The suicide risk assessment conducted in response to 
suicidal behavior or ideation includes: 

(A) a mental status exam; 
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(B) a review of the youth's masterfile and medical 
record, as indicated; 

(C) referrals for follow-up treatment or further assess-
ment, as indicated; 

(D) a determination of whether to place the youth on 
suicide alert, and if placed, designation of the appropriate [assignment 
of an] observation level[,] and other safety [designation of appropriate] 
precautions; and 

(E) a review by the designated mental health profes-
sional [DMHP] of the assessment. 

(6) Whenever possible, suicide risk screenings and assess-
ments are conducted in a confidential setting. 

(g) Actions Taken Upon Completion of Suicide Risk Assess-
ment. 

(1) Documentation Requirements. 

(A) Upon completion of a suicide risk assessment, the 
mental health professional [MHP] documents the results of the assess-
ment, including any changes in the youth's observation level. 

(B) If the youth is placed on suicide alert, the mental 
health professional [MHP] ensures [that] the youth's name is placed 
on the facility's suicide alert list. The designated mental health profes-
sional ensures [and] the updated list is distributed to facility staff. 

(2) Notification of Assessment Results. 

(A) If the youth is placed on suicide alert: 

(i) as soon as possible, [the MHP immediately no-
tifies] infirmary staff, the youth's case manager, staff responsible for 
supervising the youth, [dorm staff,] and the campus shift supervisor 
are notified [on-duty supervisor] of the youth's observation level, other 
safety precautions, and any additional instructions; and 

(ii) [the youth's case manager notifies] the youth's 
parent or guardian is notified as soon as possible after the youth is 
placed on suicide alert (with the youth's consent if the youth is age 
18 or older). 

(B) If the youth is not placed on suicide alert, the mental 
health professional [MHP] notifies the referring staff and the youth's 
case manager that the youth was assessed but not placed on suicide 
alert. 

(3) Assignment of Staff to Monitor Youth. If the youth is 
placed on suicide alert, the campus shift [on-duty] supervisor ensures 
[assigns] a specific staff member is assigned to monitor the youth and 
carry the suicide observation folder. 

(h) Supervision of Youth on Suicide Alert. 

(1) Unless the youth is already placed in a suicide-resistant 
room, the campus shift [on-duty] supervisor or trained designated staff 
member coordinates a search of the youth's room or personal area and 
removes any potentially dangerous items. 

(2) The suicide observation folder must be in the posses-
sion of the monitoring staff member at all times while the youth is on 
suicide alert. 

(A) At no time may the youth possess the suicide ob-
servation folder. 

(B) Each time the youth is transferred to the supervision 
of another staff member, the receiving staff member must take posses-
sion of the folder and document the transfer of supervision in the folder. 

(3) As required by the [youth's assigned] suicide observa-
tion level and other safety precautions assigned to the youth, the mon-
itoring staff member must: 

(A) maintain direct visual observation of the youth; 
[and] 

(B) document the youth's status at the required interval; 
and[.] 

(C) follow any precautions set by the mental health pro-
fessional. 

(4) The [For youth assigned to one-to-one or constant ob-
servation, the] monitoring staff member must not leave a youth as-
signed to one-to-one observation [the youth] unattended or let the youth 
out of the staff member's [his/her] sight. 

(5) During waking hours, the monitoring staff must not 
leave a youth assigned to constant observation unattended or let the 
youth out of the staff member's sight. 

(6) [(A)] Any time a [When the] youth on one-to-one or 
constant observation is in the bathroom or shower, the monitoring staff 
must remain within six feet of the youth, and: 

(A) [(i)] observe at least a portion of the youth's body 
(i.e., head, feet, or other observable parts, excluding genitalia, breasts, 
and buttocks); and/or 

(B) [(ii)] maintain verbal contact. 

(7) [(B)] When a [the] youth on one-to-one or constant ob-
servation is engaged in regular programming (e.g., education, group 
sessions [counseling], recreation[, etc.]), the monitoring staff will ac-
company the youth to the activity and remain within the required dis-
tance (i.e., 6 [six] or 12 feet). If the youth cannot be maintained within 
the required distance without disrupting the program, a mental health 
professional [the MHP] must be consulted to consider possible modi-
fications to the youth's supervision plan or scheduled routine to ensure 
[that] the youth can be appropriately monitored. 

(8) [(5)] Issuing suicide-resistant clothing and removing 
[Removal of] a youth's clothing [and issuance of suicide-resistant 
clothing], as well as canceling [cancellation of] programming and 
routine privileges, will be avoided whenever possible and [only] used 
only as a last resort for periods during which the youth is physically 
engaging in suicidal and/or self-harming [self-injurious] behavior. 

(A) Decisions regarding issuance of suicide-resistant 
clothing and restrictions in programming and/or routine privileges 
may be made only by a mental health professional [the MHP]. 

(B) A decision to conduct a strip search if criteria in 
§380.9709 of this chapter [title] are met may be made only in consul-
tation with a mental health professional [the MHP]. 

(C) A decision to use force in order to remove a youth's 
regular clothing after a youth has been issued suicide-resistant clothing 
may occur only upon the recommendation of a mental health profes-
sional and with the approval of the directors over treatment and facility 
operations or the directors' designees. 

(9) [(6)] Unless approved by the designated mental health 
professional [DMHP] in consultation with the facility administrator, 
youth on suicide alert are not allowed access to off-campus activities or 
non-medical appointments. Decisions regarding off-campus medical 
appointments are made by medical staff. 

(i) Treatment and Reassessment of Youth on Suicide Alert. 
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(1) A mental health professional [An MHP] develops a 
written treatment plan (or revises an existing care plan) that includes 
treatment goals and specific interventions designed to address and 
reduce suicidal ideation and threats, suicidal and/or self-harming 
[self-injurious] behavior, and suicidal threats perceived to be based 
upon attention-seeking or manipulative behavior. The treatment plan 
describes: 

(A) signs, symptoms, and circumstances under which 
the risk for suicide or other self-harming [self-injurious] behavior is 
likely to reoccur [recur]; 

(B) how reoccurrence [recurrence] of suicidal and other 
self-harming [self-injurious] behavior can be avoided; and 

(C) actions the youth and staff can take if the suicidal 
and other self-harming [self-injurious] behavior does occur. 

(2) The mental health professional [MHP] consults with 
the youth's case manager, as needed, to recommend modifications to 
the youth's individual case plan based on issues identified in the treat-
ment plan. The mental health professional [MHP] consults with staff 
responsible for supervising the youth [direct care staff] regarding the 
youth's progress. 

(3) While the youth is on suicide alert, a mental health pro-
fessional [the MHP] assesses the youth at least once every 48 hours, 
unless the youth is placed on one-to-one observation, in which case the 
mental health professional [MHP] assesses the youth at least once ev-
ery 24 hours. 

(4) For each assessment, the mental health professional 
[MHP]: 

(A) reviews the contents of the suicide observation 
folder, as well as suicide risk assessments and progress notes from 
other mental health professionals [MHPs] as applicable; 

(B) determines whether any changes should be made to 
the youth's observation level or other safety precautions, in consultation 
with the designated mental health professional [DMHP]; 

(C) documents any changes in the observation level or 
other safety precautions in the suicide observation folder; and 

(D) documents the assessment, including [as a progress 
note that provides] a sufficient description of the youth's emotional sta-
tus, observed behavior, recommended observation level, justification 
for decision, and any special instructions for staff. 

(5) Each time a change is made to the youth's observation 
level or other safety precautions, staff responsible for supervising the 
youth are notified [the MHP notifies direct care staff] and [ensures 
an] updated information regarding the youth [suicide alert list] is dis-
tributed to designated facility staff, including infirmary staff. 

(6) During routine meetings between the psychology de-
partment and the psychiatric provider, the designated mental health 
professional [DMHP] or designee discusses information concerning 
youth on suicide alert who are on the psychiatric caseload [with the 
psychiatric provider]. 

(j) Protective Custody or Emergency Psychiatric Placement. 

(1) Youth who cannot be safely managed in their assigned 
living units may be referred for placement in a suicide-resistant room in 
the protective custody program, in accordance with §380.9745 of this 
chapter. [If an MHP, in consultation with the DMHP, determines that 
the youth is a serious and immediate danger to himself/herself and can-
not be safely managed in the living unit, the MHP may initiate place-
ment in a suicide-resistant room by referring the youth to the protec-

tive custody program in accordance with §380.9745 of this title.] All 
treatment, reassessment [re-assessment], and observation requirements 
established in this rule will continue to apply while a [the] youth is as-
signed to protective custody[,] unless otherwise noted in §380.9745 of 
this chapter [title]. 

(2) If the designated mental health professional [DMHP] or 
psychiatric provider determines that a [the] youth is in serious and im-
minent risk of suicidal and/or self-harming behavior [self-injury] and 
cannot be safely or appropriately managed within TJJD [in protective] 
custody, the designated mental health professional [DMHP] or psy-
chiatric provider may seek emergency psychiatric placement in accor-
dance with §380.8771 of this chapter [title]. The youth will be placed 
on one-to-one observation until received at the emergency placement. 

(k) Intrasystem Transfer of Youth on Suicide Alert. 

(1) Prior to transferring a youth on suicide alert to another 
high-restriction TJJD [high restriction] facility: 

(A) within 24 hours prior to transfer, a mental health 
professional [the MHP] at the sending facility[:] 

[(i)] sends a summary of the youth's suicidal and/or 
self-harming behavior, assessments, and treatment to the designated 
mental health professional [DMHP] and facility administrator or 
their designees [designee] at the receiving facility and any stopover 
[transitional] facilities en route to the receiving facility; and 

[(ii) calls the DMHP at the receiving and any transi-
tional facilities to communicate the observation level of the youth and 
any other pertinent information; and] 

[(iii) notifies the health services administrator at the 
sending facility, who will communicate the observation level of the 
youth and any other pertinent information to the receiving facility's 
infirmary; and] 

(B) staff assigned to monitor the youth [direct care staff] 
at the sending facility provide the suicide observation folder to the 
transporting staff. 

(2) A mental health professional [An MHP] at the receiving 
facility: 

(A) as soon as possible, but no later than four hours after 
the youth's arrival, reviews the transfer summary and initiates a suicide 
risk assessment [meets with the youth]; 

[(B) notifies direct care and nursing staff of the youth's 
suicide observation level prior to assignment of the youth to a dorm/liv-
ing unit;] 

(B) [(C)] places the youth on the facility's suicide alert 
list; 

(C) [(D)] ensures the suicide observation log is pro-
vided to the staff assigned to monitor the youth; and 

(D) [(E)] consults with the designated mental health 
professional or designee [DMHP] regarding the plan for treatment and 
assessment. 

(3) Before the youth is moved to the assigned dorm or liv-
ing unit at the receiving facility, staff responsible for supervising the 
youth and nursing staff are notified of the youth's suicide observation 
level. 

(l) Moving a [Release or Discharge of] Youth on Suicide Alert 
to a Less Restrictive Placement. 

(1) Prior to moving [releasing or discharging] a youth on 
suicide alert to a less restrictive [community] placement (i.e., medium-
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restriction facility [medium restriction] or home placement), the mental 
health professional [MHP]: 

(A) provides the youth (or parent/guardian if the youth 
is under age 18) with a referral for follow-up care; 

(B) coordinates with appropriate clinical staff to sched-
ule a follow-up appointment; 

(C) communicates observation level and precautions to 
facility staff, if applicable; 

(D) [(C)] identifies emergency resources, if needed; and 

(E) [(D)] notifies the youth's parole officer, if [as] appli-
cable. 

(2) Mental [The MHP sends mental] health records are sent 
to the receiving mental health provider upon request. 

(m) Reduction of Observation Level and Removal from Sui-
cide Alert. 

(1) The [level of] observation level for a youth on suicide 
alert may be lowered [modified] or discontinued only after a suicide 
risk [face-to-face] assessment by a mental health professional [an 
MHP], in consultation with the designated mental health professional 
[DMHP]. 

(2) A mental health professional [The MHP] may lower a 
[reduce the] youth's suicide observation level by no more than one level 
every 24 hours[,] unless otherwise approved by the designated mental 
health professional [DMHP] on a case-by-case basis. 

(3) Only a mental health professional [an MHP] or the 
designated mental health professional [DMHP] may authorize removal 
of a youth's name from the suicide alert list. Only youth on the lowest 
available observation level may be removed from suicide alert. 

(4) The mental health professional [MHP] notifies appro-
priate staff when a youth's observation level is lowered [reduced] and 
when a youth is removed from suicide alert. Infirmary staff notify the 
psychiatric provider of all such changes for youth on the psychiatric 
caseload. 

(5) The youth's [case manager notifies the youth's] parent 
or guardian is notified when the youth is removed from suicide alert 
(with the youth's consent if the youth is age 18 or older). 

(6) Upon removal from suicide alert, the mental health pro-
fessional [MHP] identifies in the treatment plan any needed follow-up 
mental health services. 

(n) Training. 

(1) All staff who have regular, direct contact with youth 
(including, but not limited to, security, direct care, nursing, mental 
health, and education staff) receive initial training in suicide preven-
tion and response during new-hire [pre-service] training. Training ad-
dresses topics including, but not limited to: 

(A) identifying the warning signs and symptoms of sui-
cidal and/or self-harming behavior; 

(B) high-risk periods for suicidal and/or self-harming 
behavior [suicide]; 

(C) juvenile suicide research, to include the demo-
graphic and cultural parameters of suicidal behavior, incidence, and 
precipitating factors; 

(D) responding to suicidal youth and [depressed] youth 
experiencing mental health symptoms; 

(E) communication between correctional and health 
care personnel; 

(F) referral procedures; 

(G) housing, observation, and suicide alert procedures; 
and 

(H) follow-up monitoring of youth who engage in sui-
cidal behavior, self-harming behavior, and/or suicidal [or] ideation. 

(2) All staff [personnel] who have regular, direct contact 
with youth receive annual suicide prevention training. 

(3) Staff designated to conduct suicide screenings receive 
training from a mental health professional [an MHP] regarding suicide 
alert policy, suicide indicators, and suicide screening. 

(o) Post-Incident Debriefing and Analysis. 

(1) After a completed suicide or a life-threatening suicide 
attempt, the facility administrator or designee coordinates a debriefing 
with appropriate facility staff as soon as possible after the situation has 
been stabilized, in accordance with agency procedures. 

(2) After a completed suicide, the executive director or de-
signee may dispatch a critical incident support team to provide counsel-
ing for youth and staff, coordination of facility activities, and assistance 
with follow-up care. 

(3) After a completed suicide, the medical director con-
ducts a morbidity and mortality review in coordination with appropri-
ate clinical staff. The medical director may conduct a morbidity and 
mortality review after a life-threatening suicide attempt. 

(4) After a completed suicide or a life-threatening suicide 
attempt, a critical incident review is convened to determine if the in-
cident reveals system-wide deficiencies and to recommend improve-
ments to agency policies, operational procedures, the physical plant, 
and/or training requirements. 

(5) In the event of a completed suicide, all actions, notifica-
tions, and reports required under §385.9951 of this chapter [title] must 
be completed. 

§380.9189. Suicide Alert for Medium-Restriction [Medium Restric-
tion] Facilities. 

(a) Purpose. This rule establishes procedures for identifica-
tion, assessment, treatment, and protection of youth in medium-restric-
tion [medium restriction] facilities who may be at risk for suicide. 

(b) Applicability. 

(1) This rule applies to all youth currently placed in 
medium-restriction [assigned to placement in medium restriction] 
facilities operated by the Texas Juvenile Justice Department (TJJD). 

(2) Responsibilities assigned to mental health profession-
als [(MHPs)] in this rule apply only to mental health professionals 
[MHPs] employed by TJJD. 

(3) For facilities that do not have a mental health profes-
sional employed by TJJD and during periods when a TJJD-employed 
mental health professional is not on call or on duty: 

(A) TJJD uses community resources such as local men-
tal health authorities and psychiatric hospitals for all required clinical 
services; 

(B) TJJD staff will attempt to obtain guidance from 
the mental health professional regarding any enhanced precautions or 
supervision requirements (consistent with §380.9187 of this chapter 
when possible) and frequency of follow-up assessments. TJJD staff 
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follow the guidance and instructions provided by the community 
mental health professional regarding precautions and supervision for 
youth even when such differ from this rule; and 

(C) TJJD staff are authorized to seek additional instruc-
tion, guidance, or assessments from mental health professionals within 
TJJD or in the community at any time if there are concerns about the 
appropriateness of precautions or required supervision level. 

(c) Definitions. Definitions pertaining to this rule are under 
§380.9187 of this chapter [title]. 

(d) General Provisions. 

(1) Treatment for youth determined to be at risk for suicide 
is provided within the least restrictive environment necessary to ensure 
safety. 

(2) Youth determined to be at risk for suicide participate 
in regular programming to the extent possible. [, as determined by an 
MHP. Only an MHP may make exceptions to the provision of regular 
programming, community access, housing placement, or clothing.] 

(3) A rescue kit [Rescue kits] for use in medical emergen-
cies is [are] placed in at least one designated location [locations] within 
the facility that is [are] not accessible to youth. 

(4) As soon as possible, but not to exceed two hours, after 
[a suicide or] a suicide attempt, [the facility administrator or designee 
notifies] the youth's parent or guardian is notified (with the youth's con-
sent if the youth is age 18 or older). 

(e) Intake Screening. 

(1) Upon a youth's admission to a medium-restriction 
[medium restriction] facility, a trained designated staff member con-
ducts [administers] a health screening, which includes a review of the 
youth's file and questions relating to suicidal ideation and behavior. 
The results of the health screening are documented. 

(2) If a youth is identified during the screening as poten-
tially at risk for suicide: 

(A) the staff member who conducted the screening 
[trained staff] immediately notifies the facility administrator or de-
signee; 

(B) the facility administrator or designee contacts 
a mental health professional [an MHP] to conduct a suicide risk 
assessment; and 

(C) the youth is placed on the one-to-one suicide obser-
vation level until assessed by a mental health professional. [the facility 
administrator or designee assigns a suicide observation level. If possi-
ble, the administrator consults with an MHP in determining the appro-
priate level.] 

(3) If a TJJD-employed mental health professional is con-
tacted to conduct the suicide risk assessment, the [The suicide risk] 
assessment must be completed as soon as possible, not to exceed 72 
hours. 

(f) Responding to Suicidal Ideation, Self-Harming Behavior, 
or Suicidal Behavior [or Ideation]. 

(1) A [If any] staff member who has reason to believe that 
a youth has verbalized suicidal ideation or demonstrated suicidal or 
self-harming behavior [demonstrated suicidal behavior or ideation, the 
employee] must: 

(A) immediately use the rescue kit if appropriate and 
seek medical attention if there is a medical emergency; 

(B) verbally engage the youth; 

(C) immediately notify the facility administrator or de-
signee and document the notification; 

(D) provide one-to-one [constant] observation [unless 
the facility administrator or designee directs a higher observation 
level]; 

(E) begin a suicide observation log to document status 
checks of the youth [document in the appropriate shift log that he/she 
notified the facility administrator or designee]; and 

(F) refer the youth for a suicide screening [complete an 
incident report if suicidal behavior was involved]. 

[(2) Upon notification by a staff member, the facility ad-
ministrator or designee begins a suicide observation log to document 
youth status checks.] 

(2) [(3)] As soon as possible but no later than [Within] one 
hour after notification, a trained designated staff member initiates a sui-
cide risk screening or a mental health professional initiates an assess-
ment. If a screening is conducted: 

(A) the staff member who conducted the screening [The 
trained staff] immediately communicates the results of the screening to 
the facility administrator or designee; and[.] 

(B) the facility administrator or designee ensures the 
youth is assessed by a mental health professional. 

(3) This screening or assessment is not required when 
deemed inappropriate due to a medical emergency. 

(4) If a TJJD-employed mental health professional is con-
tacted to conduct the suicide risk assessment, the mental health profes-
sional [The facility administrator or designee] assigns an observation 
level based on the results of the suicide screening. [If possible, the ad-
ministrator consults with an MHP in determining the appropriate level.] 

[(A) For youth engaging in suicidal behavior, the ad-
ministrator ensures the youth remains on one-to-one observation until 
an MHP conducts a face-to-face suicide risk assessment.] 

[(B) For youth engaging in suicidal ideation only, the 
administrator ensures the youth remains on at least constant observa-
tion until an MHP conducts a face-to-face suicide risk assessment.] 

(5) [(C)] Youth who are waiting for a suicide risk assess-
ment are not allowed community access (e.g., community service, em-
ployment, academic attendance) unless TJJD staff supervise the youth 
on one-to-one [at least constant] observation. 

(6) If the youth is transported to the emergency room, upon 
return to the medium-restriction facility, the youth is placed on one-to-
one observation until assessed by a mental health professional. 

(7) [(5)] In facilities with a TJJD-employed mental health 
professional who is either on call or on duty, the mental health profes-
sional conducts a suicide risk assessment within an appropriate time 
frame, as established in agency procedures. Procedures will assign 
time frames based on the youth's assigned observation level and screen-
ing result. [The facility administrator or designee contacts an MHP to 
conduct a face-to-face suicide risk assessment. The assessment must 
be completed within:] 

[(A) four hours if the youth engaged in a suicide at-
tempt; or] 

[(B) as soon as possible, but not to exceed 72 hours, if 
the youth engaged in any other type of suicidal behavior or ideation.] 
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[(6) If the time required for an MHP to conduct a suicide 
risk assessment is exceeded, the youth will be maintained on at least 
constant observation until he/she is assessed. If necessary, the facility 
administrator or designee may secure emergency psychiatric care to 
obtain an evaluation of the youth.] 

(g) Actions Taken Upon Completion of Suicide Risk Assess-
ment. 

(1) Documentation Requirements. Upon completion of a 
suicide risk assessment conducted by a TJJD-employed mental health 
professional, the mental health professional [MHP] documents the re-
sults of the assessment, including any changes in the youth's observa-
tion level. 

(2) Notification of Assessment Results. 

(A) Upon completion of a suicide risk assessment, the 
[MHP communicates the results of the assessment to the] facility ad-
ministrator or designee ensures appropriate facility staff are notified of 
the results. 

(B) If the youth is placed on suicide alert: 

(i) the facility administrator or designee imme-
diately notifies facility staff of the youth's enhanced supervision 
requirements [observation level] and any additional instructions; and 

(ii) [the youth's case manager notifies] the youth's 
parent or guardian is notified as soon as possible after the youth is 
placed on suicide alert (with the youth's consent if the youth is age 
18 or older). 

(C) If the youth is not placed on suicide alert, the facility 
administrator or designee notifies the referring staff and the youth's case 
manager that the youth was assessed and not placed on suicide alert. 

(3) Assignment of Staff to Monitor Youth. If the youth is 
placed on suicide alert, the facility administrator or designee assigns a 
specific staff member to monitor the youth and document status checks. 

(h) Supervision of Youth on Suicide Alert. 

(1) The facility administrator or designee coordinates a 
search of the youth's room and removes any potentially dangerous 
items. 

(2) A suicide observation monitoring sheet must be in the 
possession of the monitoring staff member [with direct supervisory re-
sponsibility for the youth] at all times while the youth is on suicide 
alert. 

(A) At no time may the youth possess the suicide ob-
servation sheet. 

(B) Each time the youth is transferred to the supervision 
of another staff member, the receiving staff member must take posses-
sion of the observation sheet and document the transfer of supervision. 

(3) The [As required by the youth's assigned suicide obser-
vation level, the] monitoring staff member must: 

(A) maintain direct visual observation of the youth if 
required; [and] 

(B) document the youth's status at the required interval; 
and[.] 

(C) follow any precautions set by the mental health pro-
fessional. 

(4) The [For youth assigned to one-to-one or constant ob-
servation, the] monitoring staff member must not leave a youth as-

signed to one-to-one observation [the youth] unattended or let the youth 
out of the staff member's [his/her] sight. 

(5) During waking hours, the monitoring staff must not 
leave a youth assigned to constant observation unattended or let the 
youth out of the staff member's sight. 

(6) Any time a [When the] youth on one-to-one or constant 
observation is in the bathroom or shower, the monitoring staff must 
remain within six feet of the youth, and: 

(A) observe at least a portion of the youth's body (i.e., 
head, feet, or other observable parts, excluding genitalia, breasts, and 
buttocks); and/or 

(B) maintain verbal contact. 

(7) [(5)] Youth on suicide alert are not allowed access to 
off-site activities or appointments unless it is approved on a case-by-
case basis [by the MHP in consultation with the facility administrator]. 
In such cases, the youth must be supervised on one-to-one [at least 
constant] observation. 

(i) Treatment and Reassessment of Youth on Suicide Alert. 

(1) Subparagraphs (A) - (D) of this paragraph apply to 
TJJD-employed mental health professionals. 

(A) [(1)] A mental health professional [An MHP] pre-
pares a written treatment plan for each youth on suicide alert, updating 
or revising the plan as necessary. The treatment plan includes: 

(i) [(A)] identification of the crisis stabilization is-
sues to be addressed in ongoing assessment sessions; 

(ii) [(B)] a plan of action to address these issues; and 

(iii) [(C)] the degree of community restriction nec-
essary to provide for the youth's safety. 

(B) [(2)] The mental health professional [MHP] con-
sults with facility staff to recommend modifications to the youth's in-
dividual case plan based on issues identified in the treatment plan. 

(C) [(3)] While the youth is on suicide alert, the mental 
health professional assesses [MHP re-assesses] the youth as needed, 
but at least once every two calendar days. 

(D) [(4)] For [During] each assessment, the mental 
health professional [MHP]: 

(i) [(A)] reviews relevant suicide alert documenta-
tion and information; 

(ii) [(B)] determines whether any changes should be 
made to the youth's observation level or other precautions; and 

(iii) [(C)] documents any changes in the observation 
level, community restrictions, or other safety precautions. 

(2) [(5)] Each time a change is made to the youth's obser-
vation level or other safety precautions, the facility administrator or 
designee ensures the changes are documented and facility staff are no-
tified. 

(3) [(6)] If the youth is receiving routine psychiatric 
services, the facility administrator or designee ensures the psychiatric 
provider is notified of the youth's placement on suicide alert and of any 
relevant information concerning the youth's treatment and supervision 
while on suicide alert. 

(j) Youth Who Cannot Be Safely Managed in Current Place-
ment. 
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(1) If the facility administrator or mental health profes-
sional [MHP] determines that a youth cannot be safely managed 
within the structure of the current placement due to behavior that 
indicates imminent risk of suicide or serious self-injury, the facility 
administrator or designee: 

(A) ensures one-to-one observation for the youth until 
an emergency psychiatric placement is obtained; 

(B) obtains emergency psychiatric placement at a TJJD 
crisis stabilization unit or in a private psychiatric hospital [in accor-
dance with §380.8771 of this title]. For youth not on parole status, the 
facility administrator or designee may also seek temporary admission 
to protective custody in a high-restriction [high restriction] TJJD facil-
ity pending emergency psychiatric placement if no such [none of the 
above] placements are immediately available; and 

(C) maintains communication with staff at the emer-
gency placement to obtain current mental status information and to 
assess the length and suitability of the current placement. [If the emer-
gency placement exceeds five days, the administrator must initiate al-
ternate placement in a more secure facility.] 

(2) For youth maintained on constant and/or one-to-one ob-
servation longer than seven days in a medium-restriction [medium re-
striction] facility, the facility administrator or designee must pursue an 
alternative placement with longer-term stabilization, clinical resources, 
and increased supervision. 

(k) Reduction of Observation Level and Removal from Sui-
cide Alert. 

(1) The [level of] observation level for a youth on suicide 
alert may be lowered [modified] or discontinued only after an [a face-
to-face] assessment by a mental health professional [an MHP]. 

(A) A youth's suicide observation level may be lowered 
by no more than one level every 24 hours. 

(B) Only youth on the lowest available observation 
level may be removed from suicide alert. 

(2) The facility administrator or designee notifies facility 
staff when a youth's observation level is reduced and when a youth is 
removed from suicide alert. [The designated facility staff notifies the 
psychiatric provider of all such changes.] 

(3) The [youth's case manager notifies the] youth's parent 
or guardian is notified when the youth is removed from suicide alert 
(with the youth's consent if the youth is age 18 or older). 

(4) For youth being treated by a TJJD-employed mental 
health professional, the mental health professional identifies in the 
treatment plan any needed follow-up mental health services when the 
youth is removed from suicide alert. 

(l) Release or Discharge of Youth on Suicide Alert. Prior 
to releasing or discharging a youth on suicide alert to a community 
placement (i.e., another non-secure placement or home placement), 
the facility administrator or designee ensures a mental health profes-
sional has arranged for appropriate continuity of care when possible. 
[youth's case manager contacts the MHP to ensure the following are 
completed:] 

[(1) provide the youth (or parent/guardian if youth is under 
age 18) with a referral for follow-up care;] 

[(2) coordinate with appropriate clinical staff to schedule a 
follow-up appointment;] 

[(3) identify emergency resources, if needed; and] 

[(4) forward mental health records to the receiving mental 
health provider upon request.] 

(m) Training. 

(1) All [direct care] staff who have regular, direct contact 
with youth receive initial training in suicide prevention and response 
during new-hire [pre-service] training[, as well as annual updates dur-
ing in-service training]. Training addresses topics including, but not 
limited to: 

(A) identifying the warning signs and symptoms of sui-
cidal and/or self-harming behavior; 

(B) high-risk periods for suicidal and/or self-harming 
behavior [suicide]; 

(C) juvenile suicide research, to include the demo-
graphic and cultural parameters of suicidal behavior, incidence, and 
precipitating factors; 

(D) responding to suicidal youth and [depressed] youth 
experiencing mental health symptoms; 

(E) communication between correctional and health 
care personnel; 

(F) referral procedures; 

(G) housing, observation, and suicide alert procedures; 
and 

(H) follow-up monitoring of youth who engage in sui-
cidal behavior, self-harming behavior, and/or suicidal [or] ideation. 

(2) All staff who have regular, direct contact with youth 
receive annual suicide prevention training. 

(3) [(2)] Staff designated to conduct suicide screenings re-
ceive training from a mental health professional [an MHP] regarding 
suicide alert policy, suicide indicators, and suicide screening. 

(n) Post-Incident Debriefing and Analysis. 

(1) After a completed suicide or a life-threatening suicide 
attempt, the facility administrator or designee coordinates a debriefing 
with appropriate facility staff as soon as possible after the situation has 
been stabilized, in accordance with agency procedures. 

(2) After a completed suicide, the executive director or de-
signee may dispatch a critical incident support team to provide counsel-
ing for youth and staff, coordination of facility activities, and assistance 
with follow-up care. 

(3) After a completed suicide, the medical director con-
ducts a morbidity and mortality review in coordination with appropri-
ate clinical staff. The medical director may conduct a morbidity and 
mortality review after a life-threatening suicide attempt. 

(4) After a completed suicide or a life-threatening suicide 
attempt, a critical incident review is convened to determine if the in-
cident reveals system-wide deficiencies and to recommend improve-
ments to agency policies, operational procedures, the physical plant, 
and/or training requirements. 

(5) In the event of a completed suicide, all actions, notifica-
tions, and reports required under §385.9951 of this chapter [title] must 
be completed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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2022. 
TRD-202204082 
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♦ ♦ ♦ 

SUBCHAPTER F. SECURITY AND CONTROL 
37 TAC §380.9745 

The Texas Juvenile Justice Department (TJJD) proposes to 
amend Texas Administrative Code Chapter 380, Subchapter F, 
§380.9745. 
SUMMARY OF CHANGES 

The amendments to §380.9745, concerning Protective Custody 
for Youth at Risk of Self-Harm, will include removing the require-
ment for the suicide risk assessments required by this rule to be 
conducted face-to-face; clarifying that one of the admission cri-
teria is based on protection from suicidal and/or self-harming be-
havior (rather than solely self-harm); clarifying that the maximum 
stay in the protective custody program without director-level ap-
proval is 120 hours (rather than 5 calendar days); adding that 
the director over facility operations or designee may approve an 
extension in the protective custody program beyond 120 hours 
only after consultation with and agreement of the director over 
treatment or designee; adding that, if it is determined that a youth 
is being held in this program in violation of policy, the facility ad-
ministrator and the designated mental health professional (rather 
than the facility administrator or duty officer) must be immedi-
ately notified; specifying that, if the security dorm supervisor or 
designee determines that a youth is being held in the protec-
tive custody program in violation of policy, the youth must be 
released from the program (rather than returned to the general 
population) unless the facility administrator finds that there was 
no violation (rather than unless the facility administrator or duty 
officer instructs otherwise); adding that youth may challenge be-
ing placed in the program by filing a grievance (rather than an 
appeal) in accordance with the rule on grievances; and remov-
ing the requirement for the director of treatment or designee to 
consult with the designated mental health professional when re-
viewing the youth's appeal. 
FISCAL NOTE 

Emily Anderson, Chief Financial and Operating Officer, has de-
termined that, for each year of the first five years the amended 
section is in effect, there will be no significant fiscal impact for 
state government or local governments as a result of enforcing 
or administering the section. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that for each 
year of the first five years the amended section is in effect, the 
public benefit anticipated as a result of administering the sec-
tion will be enhancements of suicide alert observation statuses 
to help ensure youth safety, closer alignment of agency rule with 
broadly accepted best practices, and the introductions of new 
and more precise definitions of important suicide response ter-
minology. 

Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real 
property rights are affected by adoption of this section. 
GOVERNMENT GROWTH IMPACT 

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts. 
(1) The proposed section does not create or eliminate a govern-
ment program. 
(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD. 
(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD. 
(4) The proposed section does not impact fees paid to TJJD. 
(5) The proposed section does not create a new regulation. 
(6) The proposed section does not expand, limit, or repeal an 
existing regulation. 
(7) The proposed section does not increase or decrease the 
number of individuals subject to the section's applicability. 
(8) The proposed section will not positively or adversely affect 
this state's economy. 
PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711, or via email to policy.proposals@tjjd.texas.gov. 
STATUTORY AUTHORITY 

The amended section is proposed under Section 242.003, Hu-
man Resources Code, which requires TJJD to adopt rules appro-
priate to the proper accomplishment of TJJD's functions and to 
adopt rules for governing TJJD schools, facilities, and programs. 
No other statute, code, or article is affected by this proposal. 
§380.9745. Protective Custody for Youth at Risk of Suicidal and/or 
Self-Harming Behavior [Self-Harm]. 

(a) Purpose. This rule provides for a protective custody pro-
gram for the temporary placement of youth who are determined to be 
at risk of serious harm to themselves. 

(b) Applicability. This rule applies only to high-restriction fa-
cilities operated by the Texas Juvenile Justice Department (TJJD). 

(c) Definitions. Definitions pertaining to this rule are in 
[under] §380.9187 of this chapter [title]. 

(d) General Provisions. 

(1) The protective custody program is administered in the 
security unit. Unless otherwise noted in this rule, all standard service 
delivery and programming requirements in §380.9740 of this chapter 
must be followed while the youth is in the security unit. 

(2) Protective [Placement of youth in protective] custody 
is used only as a last resort when a mental health professional [(MHP)] 
determines that a [the] youth cannot be safely managed in the youth's 
[his/her] assigned living unit and no appropriate less restrictive [less-
restrictive] placements are immediately available. Protective custody 
is used only as a temporary placement until the youth can be safely 
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returned to the youth's [his/her] assigned living unit or until another 
appropriate housing or facility assignment can be arranged. 

(3) Unless otherwise noted in this rule, youth in protective 
custody are monitored, assessed, and treated in accordance with re-
quirements in §380.9188 of this chapter [title]. 

(e) Referral for Placement in Protective Custody. 

(1) Only a mental health professional [an MHP] may au-
thorize the referral of a youth to the security unit for possible placement 
in protective custody. The referral may be made only: 

(A) after a trained designated staff member completes a 
suicide risk screening, as described in §380.9188 of this chapter, [title] 
and the mental health professional [MHP] has consulted with the staff 
member concerning the results of the screening; and 

(B) if the mental health professional [MHP] determines 
that the youth is in imminent risk of serious self-injury and cannot be 
safely managed in the youth's [his/her] assigned living unit. 

(2) The youth may be held in the security unit on referral 
for up to four hours, pending the completion of a [face-to-face] suicide 
risk assessment by a mental health professional [an MHP]. The youth 
is placed on at least constant observation until the assessment [he/she 
is assessed by the MHP]. Doors must not be locked while the youth is 
awaiting the [suicide risk] assessment unless the youth presents an im-
minent danger to staff due to aggressive behavior. In such cases, doors 
may be locked in accordance with subsection (g)(2) of this section. 

(3) When a youth is referred to a security unit, the youth's 
suicide observation folder is transferred to the security unit staff, who 
continues documenting the youth's status at the required interval. 

(f) Admission Criteria. Only a mental health professional [an 
MHP], in consultation with the facility's designated mental health pro-
fessional [(DMHP)], may admit a youth to protective custody [due to 
suicide risk]. A youth may be placed in protective custody only if the 
mental health professional [MHP] has conducted a [face-to-face] sui-
cide risk assessment [as described in §380.9188 of this title] and the 
mental health professional [MHP] has determined that: 

(1) based on the youth's actions, statements, or mental 
status, the youth is a serious and immediate physical danger to self 
[himself/herself]; and 

(2) confinement in the security unit is necessary to protect 
the youth from suicidal and/or self-harming behavior [self-harm], and 
there is no less restrictive setting that provides the necessary level of 
security and staff supervision. 

(g) Program Requirements. 

(1) Youth are placed in suicide-resistant rooms. Except for 
youth assigned to one-to-one observation, individual room doors re-
main locked. 

(2) For youth assigned to one-to-one observation, indi-
vidual room doors must remain unlocked[,] except when a youth 
presents an imminent danger to staff due to aggressive behavior. In 
such cases, the youth's room door may be locked if the mental health 
professional [provided that the MHP] determines (in consultation with 
the designated mental health professional [DMHP]) that locking the 
door is necessary to manage the youth's aggressive behavior and still 
allows adequate supervision to ensure the youth's safety. 

(3) In accordance with requirements established in [under] 
§380.9188 of this chapter [title], the mental health professional [MHP] 
develops an individualized treatment plan that identifies crisis stabi-

lization issues to be addressed and includes a plan of action to address 
the issues. 

(4) The mental health professional [MHP] conducts an [a 
face-to-face] assessment of the youth at least once every 24 hours while 
the youth is admitted to the protective custody program. As part of 
the assessment, the mental health professional [MHP] must determine 
whether [if] the youth continues to be a serious and immediate physical 
danger to self [himself/herself] and whether [if] continued confinement 
is necessary to prevent self-harm. 

(5) At least once every 48 hours following the youth's ad-
mission to [into] protective custody, the designated mental health pro-
fessional [DMHP] reviews the documentation relating to protective 
custody, including the youth's treatment plan and any other relevant 
documentation [relating to the youth's stay in protective custody]. 

(6) A youth may not remain in the protective custody pro-
gram for more than 120 hours [five calendar days] without written ap-
proval from the [division] director over facility operations [residential 
facilities] or [his/her] designee after consultation with and agreement 
of the director over treatment or designee. This approval must be ob-
tained for every 24-hour period thereafter. 

(h) Review of Admission and Extensions. The security dorm 
supervisor or [his/her] designee reviews each admission and 24-hour 
extension decision within one workday to determine if policies and 
procedures were followed. If it is determined that a youth is being held 
in violation of policy, the security dorm supervisor or designee: 

(1) immediately notifies the facility administrator and the 
designated mental health professional [or duty officer]; 

(2) releases the youth from protective custody unless the 
facility administrator finds that there was no violation [unless otherwise 
instructed by the facility administrator or duty officer, returns the youth 
to the general population]; and 

(3) ensures the youth remains on one-to-one observation 
until a mental health professional [an MHP] conducts a [face-to-face] 
suicide risk assessment. 

(i) Release Criteria. The youth must be released from protec-
tive custody when: 

(1) a mental health professional [an MHP], in consultation 
with the designated mental health professional [DMHP], determines 
that the youth may return to the general population with appropriate 
supervision and monitoring; 

(2) a mental health professional [an MHP], in consultation 
with the designated mental health professional [DMHP], determines 
that the youth meets criteria for transfer to a facility providing special-
ized mental health treatment, a TJJD-operated crisis stabilization unit, 
or a psychiatric hospital; 

(3) [the division director over residential facilities or 
his/her designee disapproves] an extension request is not approved as 
provided in subsection (g)(6) of this section; or 

(4) a review of the admission or extension in protective 
custody reveals that the youth is being held in violation of policy. 

(j) Grievances [Appeals]. The youth may challenge [appeal 
his/her] placement in protective custody by filing a grievance in accor-
dance with §380.9331 of this chapter. The grievance is assigned to the 
director over [to the director of] treatment or [his/her] designee. [The 
director of treatment or his/her designee must consult with the DMHP 
when reviewing the appeal.] 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 12, 
2022. 
TRD-202204083 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 490-7278 

♦ ♦ ♦ 

CHAPTER 385. AGENCY MANAGEMENT 
AND OPERATIONS 
SUBCHAPTER C. MISCELLANEOUS 
37 TAC §385.9981 

The Texas Juvenile Justice Department (TJJD) proposes to 
amend §385.9981. 
SUMMARY OF CHANGES 

The amendments to §385.9981, concerning Sick Leave Pool Ad-
ministration, will include adding that a donating employee may 
donate one or more days of the employee's accrued sick leave 
to the sick leave pool or accrued sick or vacation leave to the 
family leave pool, adding the reasons an employee is eligible to 
withdraw hours from the family leave pool, and revising the title 
of the rule. 
FISCAL NOTE 

Emily Anderson, Deputy Executive Director, Operations and Fi-
nance, has determined that, for each year of the first five years 
the amended section is in effect, there will be no significant fiscal 
impact for state government or local governments as a result of 
enforcing or administering the section. 
PUBLIC BENEFITS/COSTS 

Cameron Taylor, Policy Advisor, has determined that for each 
year of the first five years the amended section is in effect, the 
public benefit anticipated as a result of administering the section 
will be the effective administration of the leave pool for agency 
employees, in accordance with state law. 
Ms. Anderson has also determined that there will be no effect 
on small businesses, micro-businesses, or rural communities. 
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real 
property rights are affected by adoption of this section. 
GOVERNMENT GROWTH IMPACT 

TJJD has determined that, during the first five years the pro-
posed section is in effect, the section will have the following im-
pacts. 
(1) The proposed section does not create or eliminate a govern-
ment program. 
(2) The proposed section does not require the creation or elimi-
nation of employee positions at TJJD. 

(3) The proposed section does not require an increase or de-
crease in future legislative appropriations to TJJD. 
(4) The proposed section does not impact fees paid to TJJD. 
(5) The proposed section does not create a new regulation. 
(6) The proposed section does not expand, limit, or repeal an 
existing regulation. 
(7) The proposed section does not increase or decrease the 
number of individuals subject to the section's applicability. 
(8) The proposed section will not positively or adversely affect 
this state's economy. 
PUBLIC COMMENTS 

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Josh Bauermeister, Policy Writer, 
Texas Juvenile Justice Department, P.O. Box 12757, Austin, 
Texas 78711, or via mail to policy.proposals@tjjd.texas.gov. 
STATUTORY AUTHORITY 

The amended section is proposed under §661.002 and 
§661.022, Government Code, which require TJJD to adopt 
rules and prescribe procedures relating to the operation of the 
agency's sick leave pool and the agency's family leave pool. 
No other statute, code, or article is affected by this proposal. 
§385.9981. Sick Leave Pool and Family Leave Pool Administration. 

(a) Purpose. The purpose of this rule is to establish a sick 
leave pool and a family leave pool for Texas Juvenile Justice Depart-
ment (TJJD) employees as mandated by Sections 661.002 and 661.022, 
[Texas] Government Code [, §661.002]. 

(b) General Provisions. 

(1) The director of human resources [or designee] is the 
pool administrator. 

(2) All contributions to the TJJD [sick] leave pools [pool] 
are voluntary. 

(3) The donating employee may not designate a specific 
employee to receive the donated hours. 

[(4) An employee is eligible to use time contributed to the 
sick leave pool if the employee has exhausted his/her sick leave because 
of:] 

[(A) a catastrophic illness or injury; or] 

[(B) a previous donation of time to the pool.] 

[(5) An employee may withdraw time from the sick leave 
pool that the employee did not contribute only if the employee or an 
immediate family member suffers a catastrophic illness or injury.] 

(4) [(6)] The following provisions apply to employees who 
withdraw [sick] leave pool time that is beyond what they contributed. 

(A) The pool administrator determines the number of 
hours that an employee may withdraw from the pool; however, the 
amount withdrawn may never exceed the lesser of: 

(i) one-third of the total time in the pool; or 

(ii) 90 days. 

(B) An employee absent on time withdrawn from a [the 
sick] leave pool may use the time as sick leave earned by the employee, 
and the employee is treated for all purposes as if the employee were 
absent on earned sick leave. 
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(C) The estate of a deceased employee is not entitled to 
payment for unused time withdrawn by the employee from a [the sick] 
leave pool. 

(c) Sick Leave Pool Provisions. 

(1) The donating employee may donate one or more days 
of the employee's accrued sick leave to the sick leave pool. 

(2) An employee is eligible to use time contributed to the 
sick leave pool if the employee's sick leave has been exhausted because 
of: 

(A) a catastrophic illness or injury; or 

(B) a previous donation of time to the pool. 

(3) An employee may withdraw time from the sick leave 
pool that the employee did not contribute only if the employee or an 
immediate family member suffers a catastrophic illness or injury. 

(d) Family Leave Pool Provisions. 

(1) The donating employee may donate one or more days 
of the employee's accrued sick or vacation leave to the sick leave pool. 

(2) An employee is eligible to withdraw time from the fam-
ily leave pool because of: 

(A) the birth of a child; 

(B) the placement of a foster child or adoption of a child 
under 18 years of age: 

(C) the placement of any person 18 years of age or older 
requiring guardianship; 

(D) a serious illness to an immediate family member or 
the employee, including a pandemic-related illness; 

(E) an extenuating circumstance created by an ongoing 
pandemic, including providing essential care to a family member; or 

(F) a previous donation of time to the pool. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 12, 
2022. 
TRD-202204081 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 490-7278 

♦ ♦ ♦ 
TITLE 43. TRANSPORTATION 

PART 10. TEXAS DEPARTMENT OF 
MOTOR VEHICLES 

CHAPTER 215. MOTOR VEHICLE 
DISTRIBUTION 
SUBCHAPTER E. GENERAL DISTINGUISH-
ING NUMBERS 

43 TAC §215.133, §215.140 

INTRODUCTION. The Texas Department of Motor Vehicles 
(department) proposes amendments to Title 43 TAC §215.133, 
General Distinguishing Number, and §215.140, Established 
and Permanent Place of Business, concerning licensing re-
quirements for applicants for and holders of a dealer general 
distinguishing number (GDN) under Transportation Code 
Chapter 503. These proposed amendments are necessary to 
prevent and deter fraud in the application process, to implement 
recently adopted fingerprint requirements, to prevent consumer 
abuse, to improve public safety, and to clarify existing licensing 
requirements. 
These proposed amendments also implement two statutory 
changes from the 87th Legislature, Regular Session, and one 
statutory change from the 86th Legislature, Regular Session. 
House Bill 139, 87th Legislature, Regular Session (2021), allows 
agencies to adopt rules ensuring a military service member, 
veteran, or military spouse receives appropriate credit in a 
licensed profession. House Bill 3533, 87th Legislature, Regular 
Session (2021), increases the minimum surety bond amount 
and requires posting of a bond notice. House Bill 1667, 86th 
Legislature, Regular Session (2019), allows independent motor 
vehicle GDN holders to perform salvage dealer activities without 
holding a salvage vehicle dealer license. 
The department proposes amending the dealer assumed name 
requirements in §215.133 to mirror salvage dealer requirements 
for consistency and to further protect Texas citizens from fraud. 
The department also proposes nonsubstantive changes to 
§215.133 to modernize the language. In §215.133, the depart-
ment added statutory references and deleted rule text to more 
closely conform the text with current statutes and avoid future 
statutory conflicts. Similarly, citations and rule text have been 
updated to reflect changes in the law or to delete duplicative rule 
provisions. For clarity and consistency, proposed amendments 
include standardizing the use of certain terms and retitling or 
reorganizing the rule text. 
EXPLANATION. 
On August 2, 2012, amendments to §215.133 and §215.140 
streamlined and simplified the license application process, 
benefiting all applicants for and holders of a GDN. However, to 
obtain a dealer GDN, bad actors have recently provided false 
information, such as fake identity documents, fictitious lease 
agreements, and fake photographs of the business premises. 
These bad actors may operate virtually or out of an existing, 
unrelated business, such as a restaurant, gas station, or con-
venience store that does not meet the statutory requirements of 
an established and permanent business location under Trans-
portation Code §503.032. Even if a business location is properly 
established, these bad actors frequently abandon the licensed 
business location once the dealer GDN is obtained or they post 
a sign stating that the business is open by appointment only to 
discourage customer visits, hinder department investigations, 
and impede law enforcement activities. Additionally, bad actors 
use hidden storage lots to facilitate criminal acts, making it 
difficult for the department to hold them accountable. Bad 
actors then use the dealer GDN to facilitate a broad range of 
crimes, including fraud, theft, and money laundering. Bad actor 
license holders also use their GDN to print fraudulent temporary 
tags, enabling criminals to operate stolen vehicles, and facilitate 
crimes such as human and drug trafficking. Criminals use 
fraudulent temporary tags registered under fake names and 
addresses to hinder law enforcement's ability to trace vehicles. 
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Fraudulent temporary tags are also used to operate motor 
vehicles that violate environmental and safety regulations, 
thus endangering the public. In addition, fraudulent temporary 
tags are used to avoid paying registration fees which fund the 
construction and maintenance of the state's highway system, 
including county road and bridge projects. 
To prevent and deter fraud in the dealer GDN application 
process, the department adopted a new rule requiring finger-
printing of new applicants for and holders of a GDN under 
Transportation Code §503.029(a)(6). The fingerprint rule is 
§211.6, which became effective on September 1, 2022. The 
department is now proposing to amend existing dealer GDN 
rules to reinstate certain licensing requirements that were elimi-
nated or modified in 2012 and adding new provisions to further 
prevent and deter fraud in the dealer GDN application process. 
In proposing these amendments, the department also consid-
ered citizen complaints that the department received concerning 
GDN dealers, as well as best practice recommendations pub-
lished by the American Association of Motor Vehicle Administra-
tors (AAMVA). 
Applicants for a new dealer GDN, as well as existing dealer GDN 
holders, may inadvertently or purposefully fail to comply, or fail 
to continue complying, with all requirements for establishing a 
permanent business location required by §215.140 and Trans-
portation Code §503.032. When the department evaluates an 
application, and is concerned whether a business location meets 
all statutory and rule requirements to have an established and 
permanent place of business or suspects fraud, the department 
assigns an investigator to visit the business location and eval-
uate compliance as part of the department's responsibility un-
der Occupations Code §2301.256 and Transportation Code §§ 
503.029, 503.034, and 503.038. Based on the department's re-
view of thousands of applications and the results of hundreds of 
these investigations, the department identified public safety is-
sues regarding business premises, and is proposing to reinstate 
certain requirements that were eliminated in 2012 that directly 
affect public safety and welfare. These proposed amendments 
are consistent with the police power the legislature delegated 
to the department in Occupations Code §2301.001. The term 
"police power" isn't defined in §2301.001. Merriam-Webster On-
line Dictionary defines the term "police power" as follows: the 
inherent power of a government to exercise reasonable control 
over persons and property within its jurisdiction in the interest of 
the general security, health, safety, morals, and welfare except 
where legally prohibited. "police power." Merriam-Webster.com 
Dictionary, 2022. https://www.merriamwebster.com (1 Septem-
ber 2022). Also, Occupations Code §2301.801(b)(1) authorizes 
the board to consider the harm or potential harm to the safety of 
the public when determining the amount of a civil penalty, which 
is further evidence of the department's authority to protect the 
safety of the public under Occupations Code Chapter 2301. 
Additionally, the department identified premises requirements 
which could be clarified to enable GDN dealers and applicants 
to more easily determine if they comply with existing rules 
and demonstrate commitment to continued compliance. The 
department also identified rule clarifications that will aid GDN 
dealers and applicants in understanding premises requirements 
for an established and permanent place of business. This is 
important as with increasing frequency GDN applicants and 
holders are failing to comply with municipal occupancy and 
licensing requirements, resulting in their inability to establish 
or maintain a permanent place of business as required by 

statute. Transportation Code §503.029(a)(3) and (4) require 
an applicant for an original or renewal dealer GDN to submit a 
written application that contains information that demonstrates 
the applicant meets the requirements prescribed by Transporta-
tion Code §503.032 and has complied with all applicable state 
laws and municipal ordinances. These requirements under 
Transportation Code §503.029(a)(3) and (4) are continuing 
requirements if the department issues a dealer GDN because 
the department may cancel the dealer's GDN under Trans-
portation Code §503.038(a)(7) if the dealer fails to maintain the 
qualifications for a GDN. 
The proposed amendments also implement House Bill 139, 
87th Legislature, Regular Session (2021), which amended 
Occupations Code §55.004 to allow agencies to adopt rules 
ensuring that a military service member, military veteran, or 
military spouse receives appropriate credit for training, edu-
cation, and professional experience in a licensed profession. 
Under Transportation Code §503.0296, certain independent 
GDN holders must complete web-based education unless they 
held a GDN for at least 10 years as of September 1, 2019. The 
proposed amendment provides that a military service member, 
military spouse, or military veteran will receive appropriate 
credit for training, education, and professional experience when 
applying for a new GDN or renewing an existing GDN. 
House Bill 3533, 87th Legislature, Regular Session (2021), 
amended Transportation Code §503.033 to require an in-
creased surety bond of $50,000 for certain independent GDN 
holders and posting of a bond notice at the business location. 
The proposed amendments delete the reference to the former 
bond amount of $25,000 and add a reference to the statutory 
provision, so any future statutory changes will not require rule 
amendments. The proposal also sets out the information that 
must be included in the bond notice that certain independent 
GDN holders are required to post near the GDN. 
House Bill 1667, 86th Legislature, Regular Session (2019), 
added Occupations Code §2302.009 and amended §2302.101 
to provide that a person holding an independent motor vehicle 
dealer GDN is exempt from the requirement that the person 
also hold a salvage vehicle dealer license to act as a salvage 
vehicle dealer or rebuilder. The proposed amendments elimi-
nate a reference to a separate license requirement but retain 
the requirement for these GDN dealers to conspicuously mark 
salvage motor vehicles offered for sale. 
Amended §215.133 

Nonsubstantive changes are proposed to modernize the lan-
guage in §215.133(b), (c), and (k) by deleting the words or 
phrases "the provisions of," "herein," "of this section," "Office of 
the," and "thereon" and substituting words or phrases with the 
same meaning if required. Current §215.133(k) is proposed to 
be renumbered as §215.133(j). 
In §215.133(b), a proposed change adds a statutory reference 
to Transportation Code §503.024 and deletes duplicative statu-
tory text in the rule language to conform the rule with the current 
statute and avoid future statutory conflicts. 
Proposed changes in §215.133(c) include requirements for new, 
renewal, and amendment dealer GDN applications and specify 
that all applications, including attached documents and required 
fees, must be submitted electronically on a prescribed form in 
the department's designated licensing system. Fees, including 
the authority to prorate fees, are prescribed by statute in Trans-
portation Code §§503.007, 503.008, and 503.011, and in Oc-
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cupations Code §2301.264. Since 2017, when the department 
first implemented the current online licensing portal, eLICENS-
ING, the department has published and updated step-by-step 
guides for applicants and license holders and will continue to 
make these resources available on the department's website. 
These proposed amendments are consistent with current dealer 
application requirements and clarify that a dealer renewing or 
amending a GDN must review current GDN information, update 
information that has changed, and provide related supporting in-
formation or documents for any change or new requirement. For 
clarity, the information required in a new dealer GDN application 
is grouped into three categories, depending on whether the in-
formation must be entered in the application form, attached as 
an electronic image to the application, or is a required fee. 
Amendments in §215.133 (c)(1) subparagraphs (D), (E), (G) and 
(H) and in §215.133 (c)(2)(D) require an applicant or license 
holder to provide information and an identity document for an 
employee or other representative listed in the application. Occu-
pations Code §2301.257 authorizes the department to prescribe 
the application form and require any information necessary to 
determine the applicant's qualifications to adequately serve the 
public. Occupations Code §2301.651(b) gives the board author-
ity to deny an application for an act or omission by an officer, 
director, partner, trustee, or other person acting in a representa-
tive capacity that would be cause for denying a license. Without 
this information the department could not carry out its statutory 
responsibility under Occupations Code Chapter 2301 or Trans-
portation Code Chapter 503 to investigate whether a representa-
tive committed a disqualifying act or omission that would prevent 
the applicant from being licensed as a GDN dealer. 
In §215.133(c), the department is proposing three new require-
ments to deter fraud in the application process and prevent fraud 
and public abuse if a dealer GDN is issued. The first proposal 
is to require the applicant to list a manager or other bona fide 
employee in the application if the applicant is owned by an out-
of-state owner or an owner who will not be present during busi-
ness hours at the established and permanent place of business 
in Texas. This requirement will allow the department to identify 
and appropriately investigate the background and criminal his-
tory record of the authorized business representative who will 
be physically present at the business location in Texas. The 
second proposal requires the applicant to designate an owner 
or representative listed in the application as the applicant's tem-
porary tag database account administrator and provide the indi-
vidual's business email address. This amendment is proposed 
to implement dealer responsibilities under §215.150 regarding a 
dealer's authorization to issue a temporary tag, as well as dealer 
responsibilities under Transportation Code §503.0631(a) and (e) 
to help ensure the buyer's temporary tag database is secure. 
The third proposal requires applicants to provide information re-
lated to insolvency-including outstanding or unpaid judgments 
and liens-so the department can evaluate financial trustworthi-
ness and stability as required under §215.89 concerning fitness 
for licensure. 
Additionally, in §215.133(c), proposed amendments allow the 
department to require any other information or documents nec-
essary to fulfill its statutory duties to review and investigate appli-
cation information under Occupations Code §2301.256; Trans-
portation Code §§503.029, 503.034, and 503.038; and §215.89. 
Lastly, the proposal also deletes a reference to a concealed 
handgun license as a form of identification because that license 
no longer exists. 

Proposed §215.133(d) is new and implements the September 
1, 2022, fingerprint requirement for new applicants and exist-
ing dealers holding a GDN under §503.029(a)(6). The finger-
print requirement affects the following GDN holders and appli-
cants: franchised motor vehicle dealers, independent motor ve-
hicle dealers, wholesale motor vehicle dealers, motorcycle deal-
ers, house trailer dealers, trailer or semitrailer dealers, and inde-
pendent mobility motor vehicle dealers. 
Current §215.133(d) is renumbered as (e) and the proposed 
changes add clarity by substituting the term "applicant" for the 
word "person" and clarifying that the applicant is responsible for 
including in the application any assumed names to be used by 
the applicant. An applicant may be an individual or one of several 
types of business structures or legal entities, and the proposed 
language includes all applicant types. Additionally, the depart-
ment proposes adding assumed name requirements to mirror 
the requirements in Occupations Code §2302.106 that apply to 
salvage vehicle dealers. This proposed amendment will make 
the assumed name requirements consistent for an independent 
motor vehicle dealer GDN holder acting as a salvage vehicle 
dealer or rebuilder and is therefore subject to the statutory re-
quirements of Occupations Code Chapter 2302. Additionally, 
this proposal provides increased protection for Texas citizens by 
applying this assumed name requirement to all GDN dealer cat-
egories. Under §2302.106, a license may not be issued in a 
fictitious name that may be confused with or is similar to that of 
a governmental entity or is otherwise deceptive or misleading to 
the public. 
The text in current §215.133(d) and (e) is proposed for dele-
tion because this requirement is incorporated into amended 
§215.133(e). 
In §215.133(f) the words "or authorized" and "only" are proposed 
to be added to reinforce the existing statutory requirement in 
Transportation Code §503.001(17) and §503.036(c) that whole-
sale motor vehicle dealers may sell or exchange vehicles only 
with other licensed or authorized dealers. This change is neces-
sary to clarify that wholesale motor vehicle dealers may not sell 
vehicles to retail purchasers, and to inform and protect retail buy-
ers. The language in §215.133(f) stating that wholesale dealers 
may only buy vehicles from other dealers is proposed for dele-
tion as this limitation is not consistent with Transportation Code 
§503.001(17) and §503.036(c). 
An amendment to §215.133(g) corrects the statutory reference 
to the independent mobility motor vehicle dealer definition in Oc-
cupations Code §2301.002. 
Proposed §215.133(h) clarifies that the department may require 
a site visit to the established and permanent place of business in 
Texas as part of the application evaluation process for a new, re-
newal, or new location application. This proposal also requires 
a notarized affidavit signed by the applicant confirming that all 
premises requirements are met and will be maintained during 
the license period. These proposed amendments are neces-
sary to discharge the department's responsibility to evaluate ap-
plications and investigate compliance under Occupations Code 
§2301.256 and Transportation Code §§ 503.029, 503.034, and 
503.038. 
The current §215.133(h) is proposed to be deleted because the 
circumstances under which an application can be denied are in 
§215.141 concerning sanctions, and do not need to be dupli-
cated in this section. 
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The current §215.133(i) is proposed to be deleted as proof of 
property ownership or proof of a written lease for the term of the 
license is included in proposed amendments to §215.133(c). 
The current §215.133(j) is renumbered as §215.133(i), and the 
word "vehicle" was added for consistency. 
The current §215.133(k) is renumbered as §215.133(j) and 
is modified to add a provision implementing House Bill 139, 
87th Legislature Regular Session (2021), which amended 
Occupations Code §55.004 to allow agencies to adopt rules 
ensuring that a military service member, military veteran, or 
military spouse receives appropriate credit for training, edu-
cation, and professional experience in a licensed profession. 
Under Transportation Code §503.0296, certain independent 
GDN holders must complete web-based education unless they 
held a GDN for at least 10 years as of September 1, 2019. The 
proposed amendment provides that a military service member, 
military spouse, or military veteran will receive appropriate credit 
when applying for a new GDN or renewing an existing GDN. 
As a result, the applicant may be exempted from the statutory 
requirement to take the new applicant or license renewal dealer 
education course. Additionally, the phrase "dealer education 
and" was added to describe the training referenced in this sub-
section to be consistent with the statutory term in Transportation 
Code §503.0296. 
Amended §215.140 

For clarity, the title of §215.140 is amended to add the phrase 
"Premises Requirements" at the end of the title, as this phrase 
is commonly recognized and used by GDN holders and the de-
partment to describe the requirements of this section. 
Proposed §215.140(1) and §215.140(2) are amended to clarify 
that a retail or wholesale motor vehicle dealer's office may not be 
open by appointment only. Other amendments include adding an 
owner and a voicemail service as acceptable persons or meth-
ods of answering the telephone, and clarifying that a caller must 
be able to speak to a natural person or leave a message during 
the weekday hours of 8:00 a.m. to 5:00 p.m. These amendments 
are necessary to deter fraud and prevent consumer abuse. 
Section 215.140(2) is also amended to clarify that a bona fide 
employee may represent a wholesale motor vehicle dealer at 
the dealer's office location during the wholesale motor vehicle 
dealer's posted business hours consistent with the statutory lan-
guage in Transportation Code §503.032(c)(2). 
Section 215.140(3) and (4) clarify department criteria for deter-
mining whether an exterior business sign is conspicuous, perma-
nent, and permanently mounted for retail dealers and wholesale 
motor vehicle dealers. An exterior business sign is considered 
conspicuous if it is easily visible to the public within 100 feet of the 
main entrance of the business office, and considered permanent 
only if made of durable, weather-resistant material. A business 
sign is considered permanently mounted if bolted to an exterior 
building wall or bolted or welded onto a dedicated exterior pole 
or other dedicated sign support permanently installed into the 
ground at the physical location listed in the application. The pro-
posed amendments also clarify that retail dealers and wholesale 
motor vehicle dealers are responsible for ensuring that their busi-
ness sign complies with municipal ordinances and that the lease 
signage requirements are consistent with the signage require-
ments in §215.140. Additionally, these proposed amendments 
clarify that retail and wholesale motor vehicle dealers may use a 
temporary sign or banner if the dealer provides proof that a sign 
meeting the department's requirements has been ordered and 

provides a written statement that the sign will be promptly and 
permanently mounted upon delivery. 
Proposed §215.140(4) includes new exterior and interior busi-
ness sign requirements for wholesale motor vehicle dealers. On 
exterior signs, wholesale motor vehicle dealers must include the 
statement "Purchasers must be Licensed Dealers" in letters at 
least three inches in height. If the wholesale motor vehicle dealer 
is in a building that does not allow exterior signs, an interior 
sign on or beside the main door to the wholesale motor vehi-
cle dealer's office must include the same statement in letters 
at least one inch in height. This sign requirement is neces-
sary to eliminate any confusion whether wholesale motor vehi-
cle dealers may exchange or sell vehicles to retail purchasers 
and informs and protects retail buyers from making unlawful pur-
chases. This sign requirement is a solution recommended by 
AAMVA's Vehicle Standing Committee in its Wholesale Vehicle 
Dealer Licensing Whitepaper published in December 2019. The 
effective date for the sign requirement is September 1, 2023, 
to provide additional time for affected GDN holders to comply. 
Proposed changes also clarify department criteria for determin-
ing whether a wholesale motor vehicle dealer's interior business 
sign is considered conspicuous, permanent, and permanently 
mounted. An interior business sign is considered conspicuous 
if it is easily visible to the public within 10 feet of the main en-
trance of the wholesale motor vehicle dealer's office and is con-
sidered permanent if the sign is made of durable material with 
lettering that cannot be changed. An interior business sign is 
considered permanently mounted if bolted or otherwise perma-
nently attached to the main door or nearby wall of the wholesale 
motor vehicle dealer's office at the physical location listed in the 
application. 
Proposed language in §215.140(4)(B)(i), §215.140(13)(A), and 
§215.140(13)(D) changes the term "landlord" to "property owner" 
for consistency. 
In proposed §215.140(5), the word "requirements" is substituted 
for "structure" in the first sentence because the phrase "office re-
quirements" more accurately describes the content of this para-
graph. In §215.140(5)(A), the definition of a building is expanded 
to require that a building must have a permanent roof in addition 
to connecting exterior walls on all sides. Additional clarifying ex-
amples were added to §215.140(5)(B) to describe typical doc-
uments that demonstrate compliance with municipal ordinances 
and clarify that the dealer has a continuing responsibility to main-
tain compliance when a space is remodeled or changes use. 
In §215.140(5)(C) the department proposes reinstating re-
quirements that a dealer's office may not be located in any 
room or building that is not open to the public. Proposed new 
§215.140(5)(D) reinstates a requirement that the dealer's office 
may not be located in a restaurant, gas station, or convenience 
store, unless the office has a separate entrance door that 
does not require a dealer's customer to pass through the other 
unrelated business. Law enforcement officers have told the 
department that restaurants, gas stations, and convenience 
stores are more likely than other business locations to be used 
to commit fraud and crime, including trafficking in drugs, guns, 
and people and that temporary tag fraud has been committed 
by license holders operating out of these types of businesses. 
Proposed new §215.140(5)(E) states that a dealer's office may 
not be virtual or be provided by a subscription for office space 
or office services, because these types of office arrangements 
are not considered an established and permanent location. 
The proposed changes to §215.140(5)(C), (D), and (E) are 
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necessary to prevent fraud and consumer abuse and to protect 
public health and safety. 
Current §215.140(5)(D) is proposed to be renumbered as 
§215.140(5)(F) and clarifies that the dealer's office must be 
located in Texas and deletes a reference to the mailing of a 
license which is no longer department practice, as license 
holders may print a license at any time from the department's 
licensing system with no fee required. Proposed language also 
corrects punctuation. 
Current §215.140(5)(E) is proposed to be renumbered as 
§215.140(5)(G). Proposed new §215.140(5)(H) reinstates the 
requirement that a dealer's office have at least 100 square 
feet of interior floor space exclusive of hallways, closets, or 
restrooms and have a minimum seven-foot-high ceiling. New 
§215.140(5)(H) also proposes a new requirement that a dealer's 
office space accommodate required office equipment and allow 
a dealer's representative and at least one customer to safely 
access the office and privately conduct business while seated. 
These proposed changes are necessary to prevent fraud and 
consumer abuse and to protect public health and safety. Depart-
ment staff have investigated and found applicants who put office 
equipment in a closet and called the closet an office; however, 
a customer was not able to enter the "office" because there was 
no space for a person to walk into the closet. Transportation 
Code §503.032(a)(2)(A) says a location is considered to be an 
established and permanent place of business if the applicant 
maintains on the location a permanent furnished office that is 
equipped as required by the department for the sale of vehicles. 
A customer and the dealer's representative need to be able 
to enter the office to privately conduct business, including the 
possible discussion of financing. 
Amendments to §215.140(5), (7), (8), and (9) are proposed to 
substitute the word "building" or "office building" for "structure" 
or "business structure" for consistency and clarity. 
In §215.140(8) the words "motor vehicle" are proposed to be 
inserted for consistency in denoting a wholesale motor vehicle 
dealer. 
In §215.140(10) the department proposes adding a requirement 
that a dealer's office must have permanent interior walls on all 
sides and be separate from any public area used by another 
business when the dealer's business is housed with another 
business. This proposed change is necessary to prevent fraud 
and consumer abuse and to protect public health and safety. 
A customer and the dealer's representative need to be able 
to enter the office to privately conduct business, including the 
possible discussion of financing. 
The department proposes amending the title of §215.140(11) to 
include the phrase "storage lot", as this subparagraph includes 
the requirements for both a display area and a storage lot. Other 
proposed amendments in §215.140(11) clarify that the display 
area must be located at the retail dealer's physical business ad-
dress or contiguous to that address, and that the display area 
may not be in a storage lot. Other proposed changes clarify 
that the display area may not be used for customer parking, em-
ployee parking, or general storage, and reinstate a requirement 
that if the dealer's business location includes gasoline pumps or 
includes another business that sells gasoline, the dealer's dis-
play area may not be part of the parking area for gasoline cus-
tomers and may not interfere with access to or egress from the 
gasoline pumps, fuel tanks, or fire prevention equipment. A ref-
erence to a charging station is being added to this requirement 

in recognition of recent changes in motor vehicle fuel technol-
ogy. Reinstating the requirement that a dealer's display area 
not interfere with access to gasoline pumps, fuel tanks, or fire 
prevention equipment and adding a reference to a charging sta-
tion is necessary to protect public health as research conducted 
by the National Fire Protection Association shows that local fire 
departments respond to over 4,000 fires per year in or on gas 
station properties and these fires cause serious injuries includ-
ing death and property damage of more than thirty million dol-
lars annually on average. Many of the proposed amendments to 
§215.140(11)(B) are designed to protect prospective customers 
from danger as they approach and leave the display area and as 
they focus on a display vehicle. Other proposed changes clarify 
requirements for when a display area is located inside a building. 
This proposed language clarifies that when multiple dealers are 
displaying vehicles inside a building, each dealer's display area 
must be separated in the same manner as when the shared dis-
play area is located outdoors. Also, in §215.140(11)(B), current 
provisions (v) and (vi) are renumbered (vi) and (vii) to accommo-
date a proposed new provision. Proposed new §215.140(11)(C) 
includes the existing requirements for a storage lot and clarifies 
that a storage lot must be fenced or in an access-controlled lo-
cation to be considered not accessible to the public by the de-
partment. Additionally, a proposed amendment clarifies that the 
physical address of a storage lot must be included in a new GDN 
application or a GDN amendment application. If a current GDN 
dealer has a storage lot as of the effective date of this amend-
ment, the dealer must submit a license amendment within 10 
days of the effective date of this amendment to add the phys-
ical address of the storage lot. The department must be able 
to determine where a storage lot is located, so the department 
can inspect the lot to ensure compliance with department rules. 
The proposed changes in §215.140(11) are necessary to pre-
vent fraud and consumer abuse and to protect public health and 
safety. 
Proposed amendments to §215.140(12) conform the language 
to be consistent with current §215.133(j) which is proposed 
to be renumbered as §215.133(i). This proposed amendment 
further implements House Bill 1667, 86th Legislature, Regular 
Session (2019), which added Occupations Code §2302.009 
and amended §2302.101 to provide that a person holding an 
independent motor vehicle GDN is exempt from the requirement 
that the person also hold a salvage vehicle dealer license to 
act as a salvage vehicle dealer or rebuilder. The proposed 
amendment eliminates a reference to a separate license re-
quirement and retains the requirement that a salvage motor 
vehicle offered for sale be conspicuously marked to inform 
a potential buyer that the vehicle is a salvage motor vehicle. 
Proposed amendments to §215.140(13) clarify that the dealer 
is responsible for verifying that the physical address on the 
application is the correct physical address for the property if 
only a legal description is provided in the lease. Additionally, 
a new provision is proposed relating to subleases in which the 
property owner is not the dealer's lessor. In this circumstance, 
the dealer must also obtain a signed and notarized statement 
from the property owner which includes the property owner's full 
name, email address, mailing address, and phone number, and 
a statement from the property owner confirming that the dealer 
is authorized by the property owner to sublease the location 
and may operate a vehicle sales business from the business 
location. These proposed changes are necessary to prevent 
fraud in the application process, to prevent consumer abuse, 
and to protect public health and safety. This provision also 
protects GDN dealer applicants. The department has received 
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applications from GDN dealers with a signed sublease who are 
unable to establish a permanent location and qualify for a GDN 
because the property owner hasn't authorized a dealership to 
operate on the property. Transportation Code §503.029(a)(3) 
requires an applicant for a GDN to submit an application that 
demonstrates the applicant meets the requirements under 
Transportation Code §503.032, which requires the applicant to 
demonstrate that the location for which the applicant requests 
the GDN is an established and permanent place of business. 
Proposed changes to §215.140(14) implement House Bill 3533, 
87th Legislature, Regular Session (2021), which amended 
Transportation Code §503.033 to require certain dealers to post 
a bond notice at the business location. Proposed changes set 
out the information that must be included in the bond notice. 
This information includes the bond company name, bond identi-
fication number, and procedure by which a claimant can recover 
under the bond. The posting must also notify a consumer of the 
department's website address and that the dealer's surety bond 
information may be obtained from the department. 
Proposed language also includes substituting the term "GDN" 
for "license" or "general distinguishing number" for consistency 
in §215.133 and §215.140. The term "GDN" is defined in §215.2 
as a General Distinguishing Number. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Glenna Bowman, Chief Financial Officer, has determined 
that for each year of the first five years the amendments will be 
in effect, there will be no significant fiscal impact to state or local 
governments as a result of the enforcement or administration of 
the proposal. Monique Johnston, Director of the Motor Vehicle 
Division (MVD), has determined that there will be no significant 
effect on local employment or the local economy as a result of 
the proposal. 
PUBLIC BENEFIT AND COST NOTE. Ms. Johnston also deter-
mined that, for each year of the first five 

years the proposed amendments are in effect, several signifi-
cant public benefits are anticipated, and that certain GDN deal-
ers may incur costs to comply with the proposal. The department 
prioritized the public benefits associated with reducing fraud and 
related crime and improving public health and safety, while care-
fully considering potential costs to GDN dealers consistent with 
board and department responsibilities. 
Proposed amendments to §215.133 require dealer applicants 
and GDN holders to provide more information in the applica-
tion. While some applicants may be required to spend more time 
completing an application or providing additional information, in-
cluding notarized affidavits or statements, Ms. Johnston has de-
termined these costs will be offset by the reduced risk of dealer 
GDN applicants and holders incurring financial penalties due to 
noncompliance with property owner requirements and municipal 
ordinances which will benefit both dealers and the public. 
In proposed amendments to §215.140, wholesale motor vehicle 
dealers will be required to add text to their business sign. De-
partment research suggests that the cost to add this additional 
text to an interior business sign will be approximately $20. The 
cost for an exterior sign will vary between $165 to $710, with 
an average expected cost of approximately $250. The depart-
ment recognizes that these costs may vary widely based on busi-
ness owner style and design preferences. The department's civil 
penalty guidelines for selling a vehicle without the appropriate 
license type ranges from $500 to $2,000 per vehicle. Ms. John-
ston has determined that the signage cost will be offset by the 

reduced risk of these GDN holders incurring financial penalties 
due to noncompliance with laws and regulations and will benefit 
the public by informing the public and preventing unlawful pur-
chases. Additionally, the sign cost is mitigated in the proposal 
by setting the minimum letter size requirements at one-half the 
business name lettering size requirement, delaying the effective 
date of this requirement to September 1, 2023, and by allowing 
new and renewal applicants to use a temporary sign if they have 
ordered the required sign and agree to permanently install the 
sign promptly on delivery. 
Proposed amendments to §215.140 include changes in office 
space, display area, and storage lot requirements to prevent 
consumer abuse and improve public health and safety. Ms. 
Johnston anticipates that while most bona fide dealers already 
comply with these requirements, a few dealers may have to 
modify their premises to comply. Department research suggests 
that the cost per square foot of space to comply with office 
space requirements varies from $20 to $30 depending on the 
market size, however, Ms. Johnston recognizes that the exact 
cost will vary based on market and business owner preferences, 
the amount of space currently leased, local construction and 
material costs, and space availability. She has determined 
that these costs are necessary to prevent fraud and protect 
customers' person, property, and personal information. Dealer 
applicants and GDN holders will have to disclose the physical 
address of a storage lot. Applicants for a new dealer GDN will 
not incur an additional fee. Current dealer GDN holders will 
incur a $25 statutorily required license amendment fee to add or 
change the physical address of a storage lot. Ms. Johnston has 
determined that the public benefit derived from the department's 
more thorough fitness for licensure investigation, reduction 
in fraud, and enforcement of department statutes and rules 
substantially outweighs this cost. 
ECONOMIC IMPACT STATEMENT AND REGULATORY 
FLEXIBILITY ANALYSIS. As required by Government Code 
§2006.002, the department has determined that this proposal 
may have an adverse economic effect or disproportionate eco-
nomic impact on small or micro businesses. The department 
has determined that the proposed amendments will not have 
an adverse economic effect on rural communities because rural 
communities are exempt from the requirement to hold a GDN 
under Transportation Code §503.024. 
The cost analysis in the Public Benefit and Cost Note section of 
this proposal determined that 
proposed amendments to §215.133 and §215.140 may result in 
additional costs for certain GDN dealers. Based on data from 
the Comptroller and the Texas Workforce Commission, the de-
partment estimates that more than 80% of the approximately 
18,900 affected GDN dealers are small or micro-businesses. 
The department has tried to minimize costs to these GDN hold-
ers. The requirements in §215.133 and §215.140 are designed 
to be the minimum standards that will prevent fraud in the ap-
plication process, prevent consumer abuse, and protect public 
health and safety. These requirements do not include require-
ments that will cause a GDN dealer to incur unnecessary or bur-
densome costs, such as employing additional persons. 
Under Government Code §2006.002, the department must 
perform a regulatory flexibility analysis. The department con-
sidered the alternatives of not adopting the §215.133 and 
§215.140 amendments, exempting small and micro-business 
GDN dealers from these amendments, and adopting a limited 
version of these amendments for small and micro-business 
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GDN dealers. The department rejects all three options. The de-
partment reviewed licensing records, including records for 109 
license holders who have been denied access to the temporary 
tag system, and determined that small and micro-business 
GDN dealers are largely the bad actors perpetrating fraud in 
the application process. Further, the requirements of §215.133 
and §215.140 are minimum standards. The department, after 
considering the purpose of the authorizing statutes, does not be-
lieve it is feasible to waive or limit the requirements of proposed 
amendments to §215.133 and §215.140 for small or micro-busi-
ness GDN dealers. Also, Government Code §2006.002(c-1) 
does not require the department to consider alternatives that 
might minimize possible adverse impacts on small businesses 
and micro-businesses if the alternatives would not be protective 
of the health and safety of the state. 
TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under 
Government Code §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the 
proposed amendments are in effect the amendments: 
--will not create or eliminate a government program; 
--will not require the creation of new employee positions if ac-
ceptable application processing times are extended to accom-
modate these changes, and will not require the elimination of 
existing employee positions; 
--will not require an increase or decrease in future legislative 
appropriations to the department unless application processing 
times must be shortened; 
--will require an increase in fees paid to the department; 
--will expand existing regulations; 
--will not repeal existing regulations; 
--will not increase or decrease the number of individuals subject 
to the rule's applicability; and 

--will positively affect the Texas economy. 
REQUEST FOR PUBLIC COMMENT. If you want to comment on 
the proposal, submit your written comments by 5:00 p.m. CST 
on November 28, 2022. A request for a public hearing must be 
sent separately from your written comments. Send written com-
ments or hearing requests by email to rules@txdmv.gov or by 
mail to Office of General Counsel, Texas Department of Motor 
Vehicles, 4000 Jackson Avenue, Austin, Texas 78731. If a hear-
ing is held, the department will consider written comments and 
public testimony presented at the hearing. 
STATUTORY AUTHORITY. The department proposes amend-
ments to §215.133 and §215.140 under the following provisions 
of Occupations Code Chapters 2301 and 2302, and Transporta-
tion Code Chapters 503 and 1002. 
Occupations Code §2301.155 authorizes the board to adopt 
rules as necessary or convenient to administer Occupations 
Code Chapter 2301 and to govern practice and procedure 
before the board. 

Occupations Code §2302.051 authorizes the board to adopt 
rules as necessary to administer Occupations Code Chapter 
2302. 
Transportation Code §503.002 authorizes the board to adopt 
rules that are necessary to administer Transportation Code 
Chapter 503. 
Transportation Code §503.0631 authorizes the department to 
adopt rules and prescribe procedures as necessary to implement 
§503.0631 regarding the buyer's temporary tag database. 
Transportation Code §1002.001 authorizes the board to adopt 
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department. 
CROSS REFERENCE TO STATUTE. Occupations Code 
§§55.004, 2301.001, 2301.002, 2301.151, 2301.152, 2301.153, 
2301.255, 2301.256, 2301.264, 2302.009, 2302.101, 2302.106; 
and Transportation Code §§503.001, 503.006, 503.007, 
503.008, 503.011, 503.024, 503.027, 503.029, 503.0296, 
503.032, 503.033, 503.034, 503.036, and 503.038. 
§215.133. General Distinguishing Number. 

(a) No person may engage in business as a dealer unless that 
person has a currently valid GDN [general distinguishing number] as-
signed by the department for each location from which the person en-
gages in business. A dealer must also hold a GDN [general distin-
guishing number] for a consignment location, unless the consignment 
location is a wholesale motor vehicle auction. 

(b) [The provisions of] Subsection [subsection] (a) of this sec-
tion does [do] not apply to a person exempt from the requirement to 
obtain a GDN under Transportation Code §503.024. [:] 

[(1) a person who sells or offers for sale fewer than five 
vehicles of the same type as herein described in a calendar year and 
such vehicles are owned by him and registered and titled in his name;] 

[(2) a person who sells or offers to sell a vehicle acquired 
for personal or business use if the person does not sell or offer to sell to 
a retail buyer and the transaction is not held for the purpose of avoid-
ing the provisions of Transportation Code, §503.001 et seq., and this 
subchapter;] 

[(3) an agency of the United States, this state, or local gov-
ernment;] 

[(4) a financial institution or other secured party selling a 
vehicle in which it holds a security interest, in the manner provided by 
law for the forced sale of that vehicle;] 

[(5) a receiver, trustee, administrator, executor, guardian, 
or other person appointed by or acting pursuant to the order of a court;] 

[(6) an insurance company selling a vehicle acquired from 
the owner as the result of paying an insurance claim;] 

[(7) a person selling an antique passenger car or truck that 
is at least 25 years old or a collector selling a special interest motor 
vehicle as defined in Transportation Code, §683.077, if the special in-
terest vehicle is at least 12 years old;] 

[(8) a licensed auctioneer who, as a bid caller, sells or of-
fers to sell property to the highest bidder at a bona fide auction if nei-
ther legal nor equitable title passes to the auctioneer and if the auction 
is not held for the purpose of avoiding another provision of Transporta-
tion Code, §503.001 et seq., and this subchapter; and provided that if 
an auction is conducted of vehicles owned, legally or equitably, by a 
person who holds a general distinguishing number, the auction may be 
conducted only at a location for which a general distinguishing number 
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has been issued to that person or at a location approved by the depart-
ment as provided in §215.135 of this subchapter (relating to More than 
One Location); and] 

[(9) a person who is a domiciliary of another state and who 
holds a valid dealer license and bond, if applicable, issued by an agency 
of that state, when the person buys a vehicle from, sells a vehicle to, or 
exchanges vehicles with a person who:] 

[(A) holds a current valid general distinguishing num-
ber issued by the department, if the transaction is not intended to avoid 
the terms of Transportation Code, §503.001 et seq.; or] 

[(B) is a domiciliary of another state if the person holds 
a valid dealer license and bond, if applicable, issued by that state, and 
if the transaction is not intended to avoid the terms of Transportation 
Code, §503.001 et seq.] 

(c) A GDN dealer application [Application for a general dis-
tinguishing number] shall be on a form prescribed by the department 
and properly completed by the applicant. A GDN dealer application 
shall include [showing] all required information, required supporting 
documents, and required fees [requested thereon] and shall be submit-
ted to the department electronically in a system designated by the de-
partment for licensing. A GDN dealer renewing or amending its GDN 
must verify current license information, provide related information 
and documents for any new requirements or changes to the GDN, and 
pay required fees. An applicant for a new dealer GDN must provide 
[accompanied by] the following: 

(1) Required information: [proof of a $25,000 surety bond 
as provided in §215.137 of this title (relating to Surety Bond);] 

(A) type of GDN requested; 

(B) business information, including the name, physical 
and mailing addresses, telephone number, Secretary of State file num-
ber (if applicable), and website address; 

(C) application contact name, email address, and tele-
phone number; 

(D) the name, social security number, date of birth, 
identity document information, and ownership percentage for each 
owner, partner, member, or principal if the applicant is not a publicly 
traded company; 

(E) the name, social security number, date of birth, 
and identity document information for each officer, director, manager, 
trustee, or other representative authorized to act on behalf of the 
applicant if the applicant is owned in full or in part by a legal entity; 

(F) the name, employer identification number, owner-
ship percentage, and non-profit or publicly-traded status for each legal 
entity that owns the applicant in full or in part; 

(G) the name, social security number, date of birth, and 
identity document information of at least one manager or other bona 
fide employee who will be present at the established and permanent 
place of business if the owner is out of state or will not be present during 
business hours at the established and permanent place of business in 
Texas; 

(H) the name and business email address of the tem-
porary tag database account administrator designated by the applicant 
who must be an owner or representative listed in the application; 

(I) criminal history record information under the laws 
of Texas, another state in the United States, the United States, and any 
foreign jurisdiction for each person listed in the application, including 
offense description, date, and location; 

(J) military service status; 

(K) licensing history required to evaluate fitness for li-
censure under §215.89 of this title (relating to Fitness); 

(L) information about the business location and busi-
ness premises, including whether the applicant will operate as a salvage 
vehicle dealer at the location; 

(M) history of insolvency, including outstanding or un-
paid debts, judgments, or liens, unless the debt was discharged under 
11 U.S.C. §§101 et seq. (Bankruptcy Act) or is pending resolution un-
der a case filed under the Bankruptcy Act; 

(N) signed Certificate of Responsibility, which is a form 
provided by the department; and 

(O) any other information required by the department 
to evaluate the application under current law and board rules. 

(2) A legible and accurate electronic image of each applica-
ble required document: [the fee for the general distinguishing number 
as prescribed by law for each type of license requested;] 

(A) proof of a surety bond if required under §215.137 
of this title (relating to Surety Bond); 

(B) the certificate of filing, certificate of incorporation, 
or certificate of registration on file with the Secretary of State, if appli-
cable; 

(C) each assumed name certificate on file with the Sec-
retary of State or county clerk; 

(D) at least one of the following identity documents for 
each natural person listed in the application: 

(i) current driver license; 

(ii) current Texas Identification Card issued by the 
Texas Department of Public Safety under Transportation Code, Chapter 
521, Subchapter E; 

(iii) current license to carry a handgun issued by the 
Texas Department of Public Safety under Government Code, Chapter 
411, Subchapter H; 

(iv) current passport; or 

(v) current United States armed forces identification. 

(E) a certificate of occupancy, certificate of compliance, 
or other official documentation confirming the business location com-
plies with municipal ordinances, including zoning, occupancy, or other 
requirements for a vehicle business; 

(F) documents proving business premises ownership, 
or lease or sublease agreement for the license period; 

(G) premises photos and a notarized affidavit certifying 
that all premises requirements in §215.140 of this title (relating to Es-
tablished and Permanent Place of Business Premises Requirements) are 
met and will be maintained during the license period; 

(H) evidence of franchise if applying for a franchised 
motor vehicle dealer GDN; 

(I) proof of completion of the dealer education and 
training required under Transportation Code §503.0296, if applicable; 
and 

(J) any other documents required by the department to 
evaluate the application under current law and board rules. 
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(3) Required fees: [the fee as prescribed by law for each 
metal dealer plate requested as prescribed by law;] 

(A) the fee for the GDN for each type of license re-
quested as prescribed by law; and 

(B) the fee for each metal dealer plate requested by the 
applicant as prescribed by law. 

[(4) a copy of each assumed name certificate on file with 
the Office of the Secretary of State or county clerk; and] 

[(5) a photocopy of at least one of the following documents 
for the owner, president, or managing partner of the dealership:] 

[(A) current driver's license;] 

[(B) current Department of Public Safety identifica-
tion;] 

[(C) current concealed handgun license or license to 
carry a handgun issued by the Texas Department of Public Safety 
under Government Code, Chapter 411, Subchapter H;] 

[(D) current passport; or] 

[(E) current United States armed forces identification.] 

(d) An applicant for a GDN must also comply with fingerprint 
requirements in §211.6 of this title (relating to Fingerprint Require-
ments for General Distinguishing Numbers), if applicable. 

(e) [(d) A] An applicant [person who applies] for a dealer GDN 
[general distinguishing number and will] operating [operate as a dealer 
] under a name other than the applicant [name of that person] shall use 
the name under which the [that] applicant [person] is authorized to do 
business, as filed with the [Office of the] Secretary of State or county 
clerk, and the assumed name of such legal entity shall be recorded by 
the applicant on the application using the letters "DBA." The applicant 
may not use an assumed name that may be confused with or is similar 
to that of a governmental entity or that is otherwise deceptive or mis-
leading to the public. 

[(e) If the general distinguishing number is issued to a corpo-
ration, the dealer's name and assumed name used by the dealer, as on 
file with the Office of the Secretary of State, shall be recorded on the 
application.] 

(f) A wholesale motor vehicle dealer GDN [license] holder 
may [buy,] sell [,] or exchange vehicles with licensed or authorized 
dealers only. A wholesale motor vehicle dealer GDN [license] holder 
may not sell or exchange vehicles at retail. 

(g) An independent mobility motor vehicle dealer shall retain 
and produce for inspection all records relating to the license require-
ments under Occupations Code, §2301.002(17-b) [§2301.002(17-a)] 
and all information and records required under Transportation Code 
§503.0295. 

(h) In evaluating a new or renewal dealer GDN application or 
an application for a new GDN location, the department may require a 
site visit to determine if the business location meets the requirements in 
§215.140. The department will require the applicant or GDN holder to 
provide a notarized affidavit confirming that all premises requirements 
are met and will be maintained during the license period [An applica-
tion for a general distinguishing number may be denied if an applicant 
for such license has committed any act that could result in license can-
cellation or revocation under Transportation Code, §503.001 et seq.; 
Occupations Code, §2301.001 et seq.; or any rule or regulation of the 
department]. 

[(i) Upon request by the department, the applicant shall submit 
documents demonstrating that the applicant owns the real property on 
which the business is situated or has a written lease for the property 
that has a term of not less than the term of the license.] 

(i) [(j)] A person holding an independent motor vehicle GDN 
[general distinguishing number license] does not have to hold a salvage 
vehicle dealer license to: 

(1) act as a salvage vehicle dealer or rebuilder; or 

(2) store or display a motor vehicle as an agent or escrow 
agent of an insurance company. 

(j) [(k)] To be eligible for an independent motor vehicle GDN 
[general distinguishing number license], a person must complete dealer 
education and [licensing] training specified by the department, except 
as provided in this subsection [herein]: 

(1) once a person has completed the required dealer educa-
tion and training, the person will not have to retake the dealer educa-
tion and training for subsequent GDN [license] renewals, but may be 
required to provide proof of dealer education and training completion 
as part of the GDN [license] renewal process; [and] 

(2) a person holding an independent motor vehicle GDN 
[general distinguishing number license] for at least 10 years as 
of September 1, 2019, is exempt from the dealer education and 
[licensing]training requirement; and. 

(3) a military service member, military spouse, or military 
veteran will receive appropriate credit for prior training, education, and 
professional experience and may be exempted from the dealer educa-
tion and training requirement. 

§215.140. Established and Permanent Place of Business Premises 
Requirements. 

A dealer must meet the following requirements at each licensed loca-
tion and maintain the requirements during the term of the license. If 
multiple dealers are licensed at a location, each dealer must maintain 
the following requirements during the entire term of the license. 

(1) Business hours for retail dealers. 

(A) A retail dealer's office shall be open at least four 
days per week for at least four consecutive hours per day and may not 
be open only by appointment. 

(B) The retail dealer's business hours for each day of the 
week must be posted at the main entrance of the retail dealer's office 
that is accessible to the public. The owner or a bona fide employee of 
the retail dealer shall be at the retail dealer's licensed location during the 
posted business hours for the purposes of buying, selling, exchanging, 
or leasing vehicles. If the owner or a bona fide employee is not avail-
able to conduct business during the retail dealer's posted business hours 
due to special circumstances or emergencies, a separate sign must be 
posted indicating the date and time the retail dealer will resume opera-
tions. Regardless of the retail dealer's business hours, the retail dealer's 
telephone must be answered from 8:00 a.m. to 5:00 p.m. weekdays by 
a bona fide employee, owner, answering service, voicemail service, or 
answering machine. A caller must be able to speak to a natural person 
or leave a message during these hours. 

(2) Business hours for wholesale motor vehicle dealers. A 
dealer that holds only a wholesale motor vehicle dealer's GDN [license] 
must post its business hours at the main entrance of the wholesale mo-
tor vehicle dealer's office. A wholesale motor vehicle dealer or bona 
fide employee shall be at the wholesale motor vehicle dealer's licensed 
location at least two weekdays per week for at least two consecutive 
hours per day. A wholesale motor vehicle dealer may not be open only 
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by appointment. Regardless of the wholesale motor vehicle dealer's 
business hours, the wholesale motor vehicle dealer's telephone must 
be answered from 8:00 a.m. to 5:00 p.m. weekdays by a bona fide 
employee, owner, answering service, voicemail service, or answering 
machine. A caller must be able to speak to a natural person or leave a 
message during these hours. 

(3) Business sign requirements for retail dealers. 

(A) A retail dealer must display a conspicuous, perma-
nent sign with letters at least six inches in height showing the retail 
dealer's business name or assumed name substantially similar to the 
name reflected on the retail dealer's GDN [license] under which the 
retail dealer conducts business. A business sign is considered conspic-
uous if it is easily visible to the public within 100 feet of the main en-
trance of the business office. A business sign is considered permanent 
only if it is made of durable, weather-resistant material. 

(B) The sign must be permanently mounted at the 
physical address listed on the application for the retail dealer's GDN 
[license]. A business sign is considered permanently mounted if bolted 
to an exterior building wall or bolted or welded to a dedicated sign 
pole or sign support permanently installed in the ground. 

(C) A retail dealer may use a temporary sign or banner if 
that retail dealer can show proof that a sign that meets the requirements 
of this paragraph has been ordered and provides a written statement that 
the sign will be promptly and permanently mounted upon delivery. 

(D) A retail dealer is responsible for ensuring that the 
business sign complies with municipal ordinances, and that any lease 
signage requirements are consistent with the signage requirements in 
this paragraph. 

(4) Business sign requirements for wholesale motor vehi-
cle dealers. 

(A) Exterior Sign 

(i) A wholesale motor vehicle dealer must display a 
conspicuous, permanent sign with letters at least six inches in height 
showing the wholesale motor vehicle dealer's business name or as-
sumed name substantially similar to the name reflected on the whole-
sale motor vehicle dealer's GDN [license] under which the wholesale 
motor vehicle dealer conducts business. Effective September 1, 2023, 
the sign must also include the statement that "Purchasers must be Li-
censed Dealers" in letters at least three inches in height. A business 
sign is considered conspicuous if it is easily visible to the public within 
100 feet of the main entrance of the business office. A business sign is 
considered permanent only if it is made of durable, weather-resistant 
material. 

(ii) The sign must be permanently mounted on the 
business property at the physical address listed on the application [and 
shall be on the main door to the wholesale motor vehicle dealer's of-
fice or on the outside of the building that houses the wholesale mo-
tor vehicle dealer's office]. A business sign is considered permanently 
mounted if bolted to an exterior building wall or bolted or welded to a 
dedicated sign pole or sign support permanently installed in the ground. 
A wholesale motor vehicle dealer may use a temporary exterior sign 
or banner if the wholesale motor vehicle dealer can show proof that a 
sign that meets the requirements of this paragraph has been ordered and 
provides a written statement that the sign will be promptly and perma-
nently mounted upon delivery. 

(B) Interior Sign 

(i) If the wholesale motor vehicle dealer's office is 
located in an office building with one or more other businesses and 
an outside sign is not permitted by the property owner [landlord], a 

conspicuous permanent business sign permanently mounted on or be-
side the main door to the wholesale motor vehicle dealer's office with 
letters at least two inches in height is acceptable. Effective September 
1, 2023, the sign must also include the statement that "Purchasers must 
be Licensed Dealers" in letters at least one inch in height. An interior 
business sign is considered conspicuous if it is easily visible to the pub-
lic within 10 feet of the main entrance of the wholesale motor vehicle 
dealer's office. An interior sign is considered permanent if made from 
durable material and has lettering that cannot be changed. An interior 
sign is considered permanently mounted if bolted or otherwise perma-
nently affixed to the main door or nearby wall. A wholesale motor ve-
hicle dealer may use a temporary interior sign or banner if the whole-
sale motor vehicle dealer can show proof that a sign that meets the 
requirements of this paragraph has been ordered and provides a writ-
ten statement that the sign will be promptly and permanently mounted 
upon delivery. 

(C) A wholesale motor vehicle dealer is responsible for 
ensuring that the business sign complies with municipal ordinances and 
that any lease signage requirements are consistent with the signage re-
quirements in this paragraph. 

(5) Office requirements [structure] for a retail dealer and a 
wholesale motor vehicle dealer. 

(A) A dealer's office must be located in a building with 
a permanent roof and connecting exterior walls on all sides. 

(B) A dealer's office must comply with all applicable 
municipal ordinances, including municipal [local] zoning ordinances 
[and deed restrictions]. The dealer is responsible for obtaining a cer-
tificate of occupancy, certificate of compliance, or other required docu-
ment issued by a municipal government to show compliance, including 
a new certificate or document when the building is altered or remod-
eled, or when the building use changes. 

(C) A dealer's office may not be located in [within] a 
residence, apartment, hotel, motel, [or] rooming house, or any room or 
building not open to the public. 

(D) A dealer's office may not be located in a restaurant, 
gas station, or convenience store, unless the office has a separate en-
trance door that does not require a dealer's customer to pass through 
the other business. 

(E) A dealer's office may not be virtual or provided by 
a subscription for office space or office services. Access to an office 
space or office services is not considered an established and permanent 
location. 

(F) [(D)] The physical address of the dealer's office 
must be in Texas and recognized by the U.S. Postal Service or capable 
of receiving U.S. mail. The department will not mail [a license or] a 
metal dealer's license plate to an out-of-state [out of state] address. 

(G) [(E)] A portable-type office building [structure] 
may qualify as an office only if the building [structure] meets the 
requirements of this section and is not a readily moveable trailer or 
other vehicle. 

(H) The dealer's office space must: 

(i) include at least 100 square feet of interior floor 
space, exclusive of hallways, closets, or restrooms; 

(ii) have a minimum seven-foot-high ceiling; 

(iii) accommodate required office equipment; and 

(iv) allow a dealer and customer to safely access the 
office and conduct business in private while seated. 
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(6) Required office equipment for a retail dealer and a 
wholesale motor vehicle dealer. At a minimum, a dealer's office must 
be equipped with: 

(A) a desk; 

(B) two chairs; 

(C) internet access; and 

(D) a working telephone number listed in the business 
name or assumed name under which the dealer conducts business. 

(7) Number of retail dealers in one building [office]. Not 
more than four retail dealers may be located in the same building 
[business structure]. Each retail dealer located in the same building 
[business structure] must meet the requirements of this section. 

(8) Number of wholesale motor vehicle dealers in one of-
fice building. Not more than eight wholesale motor vehicle dealers may 
be located in the same office building [business structure]. Each whole-
sale motor vehicle dealer located in the same office building [business 
structure] must meet the requirements of this section. 

(9) Office sharing prohibition for retail dealers and whole-
sale motor vehicle dealers. Unless otherwise authorized by the 
Transportation Code, a retail dealer and a wholesale motor vehicle 
dealer licensed after September 1, 1999, may not be located in the 
same building [business structure]. 

(10) Dealer housed with other business. 

(A) If a person conducts business as a dealer in con-
junction with another business owned by the same person and under 
the same name as the other business, the same telephone number may 
be used for both businesses. If the name of the dealer differs from the 
name of the other business, a separate telephone listing and a separate 
sign for each business are [is] required. 

(B) A person may conduct business as a dealer in con-
junction with another business not owned by that person only if the 
dealer owns the property on which business is conducted or has a sep-
arate lease agreement from the owner of that property that meets the 
requirements of this section. The same telephone number may not be 
used by both businesses. The dealer must have separate business signs, 
telephone listings, and office equipment required under this section. 

(C) A dealer's office must have permanent interior walls 
on all sides and be separate from any public area used by another busi-
ness. 

(11) Display area and storage lot requirements. 

(A) A wholesale motor vehicle dealer is not required 
to have display space at the wholesale motor vehicle dealer's business 
premises. 

(B) A retail dealer must have an area designated as dis-
play space for the retail dealer's inventory. A retail dealer's designated 
display area must comply with the following requirements. 

(i) The display area must be located at the retail 
dealer's physical business address or contiguous to the retail dealer's 
physical address. The display area may not be in a storage lot. [A 
noncontiguous storage lot is permissible only if there is no public 
access and no sales activity occurs at the storage lot. A sign stating 
the retail dealer's name, telephone number, and the fact the property is 
a storage lot is permissible.] 

(ii) The display area must be of sufficient size to dis-
play at least five vehicles of the type for which the GDN is issued. 
Those spaces must be reserved exclusively for the retail dealer's in-

ventory and may not be used for customer parking, employee parking, 
general storage, or shared or intermingled with another business or a 
public parking area, a driveway to the office, or another dealer's display 
area. 

(iii) The display area may not be on a public ease-
ment, right-of-way, or driveway unless the governing body having ju-
risdiction of the easement, right-of-way, or driveway expressly con-
sents in writing to use as a display area. If the easement, right-of-way, 
or driveway is a part of the state highway system, use as a display area 
may only be authorized by a lease agreement. 

(iv) If a [the] retail dealer shares a display or park-
ing area with another business, including another dealer, the dealer's 
vehicle inventory must be separated from the other business's display 
or parking area by a material object or barrier that cannot be readily 
removed. 

(v) If a dealer's business location includes gasoline 
pumps or a charging station or includes another business that sells gaso-
line or has a charging station, the dealer's display area may not be part 
of the parking area for fuel or charging station customers and may not 
interfere with access to or from the gasoline pumps, fuel tanks, charg-
ing station, or fire prevention equipment. 

(vi) The display area must be adequately illuminated 
if the retail dealer is open at night so that a vehicle for sale can be 
properly inspected by a potential buyer. 

(vii) [(vi)] The display area may be located inside a 
building; however, if multiple dealers are displaying vehicles inside 
a building, each dealer's display area must be separated by a material 
object or barrier that cannot be readily removed. 

(C) A GDN dealer may maintain a storage lot only if the 
storage lot is not accessible to the public and no sales activity occurs 
at the storage lot. A sign stating the dealer's name, contact informa-
tion, and the fact the property is a storage lot is permissible. A storage 
lot must be fenced or in an access-controlled location to be considered 
not accessible to the public. The applicant must include the physical 
address of a storage lot in an application for a new dealer GDN. If a 
storage lot is established after a GDN is issued, the dealer must submit 
a license amendment within 10 days of establishing the storage lot to 
add the physical address of the storage lot. Current GDN dealers with 
a storage lot as of the effective date of this amendment must submit a 
license amendment within 10 days of the effective date of this amend-
ment to add the physical address of the storage lot. 

(12) Dealers authorized to sell salvage motor vehicles 
[holding a license issued under Occupations Code, Chapter 2302]. If 
an independent motor vehicle [a] dealer [also holds a license issued 
under Occupations Code, Chapter 2302, each] offers a salvage motor 
vehicle [that is offered] for sale on the dealer's premises, the vehicle [of 
the dealer's display area] must be clearly and conspicuously marked 
with a sign informing a potential buyer that the vehicle is a salvage 
motor vehicle. This requirement does not apply to a licensed salvage 
pool operator. 

(13) Lease requirements. If the premises from which a 
dealer conducts business, including any display area, is not owned by 
the dealer, the dealer must maintain a lease that is continuous during 
the period of time for which the dealer's license will be issued. The 
lease agreement must be on a properly executed form containing at a 
minimum: 

(A) the name of the property owner [landlord] as the 
lessor of the premises and the name of the dealer as the tenant or lessee 
of the premises; 
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♦ ♦ ♦ 

(B) the period of time for which the lease is valid; 

(C) the street address or legal description of the prop-
erty, provided that if only a legal description of the property is in-
cluded, a [the] dealer [applicant] must attach a statement verifying that 
the property description in the lease agreement is the physical street 
address identified on the application as the physical address for the es-
tablished and permanent place of business; [and] 

(D) the signature of the property owner [landlord] as the 
lessor and the signature of the dealer as the tenant or lessee; and [.] 

(E) if the lease agreement is a sublease in which the 
property owner is not the lessor, the dealer must also obtain a signed 
and notarized statement from the property owner including the follow-
ing information: 

(i) property owner's full name, email address, mail-
ing address, and phone number; and 

(ii) property owner's statement confirming that the 
dealer is authorized to sublease the location and may operate a vehicle 
sales business from the location. 

(14) Dealer must display GDN and bond notice [license]. 
A dealer must display the dealer's GDN [license] issued by the de-
partment at all times in a manner that makes the GDN [license] eas-
ily readable by the public and in a conspicuous place at each place of 
business for which the dealer's GDN [license] is issued. If the dealer's 

GDN [license] applies to more than one location, a copy of the GDN 
[original license] and bond notice must [may] be displayed in each sup-
plemental location. A dealer required to obtain a surety bond must post 
a bond notice adjacent to and in the same manner as the dealer's GDN 
is displayed. The notice must include the bond company name, bond 
identification number, and procedure by which a claimant can recover 
under the bond. The notice must also include the department's website 
address and notify a consumer that a dealer's surety bond information 
may be obtained by submitting a request to the department. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 17, 
2022. 
TRD-202204119 
Elizabeth Brown Fore 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: November 27, 2022 
For further information, please call: (512) 465-4160 
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