
TITLE 1. ADMINISTRATION 

PART 12. COMMISSION ON STATE 
EMERGENCY COMMUNICATIONS 

CHAPTER 255. FINANCE 
1 TAC §255.3 

The Commission on State Emergency Communications (CSEC) 
proposes an amendment to 1 TAC §255.3, concerning requests 
by an Emergency Communication District (ECD) for equalization 
surcharge (surcharge) funding. 
QUESTIONS FOR COMMENT 

In approving the proposed amendments for Texas Register pub-
lication and comment, CSEC's board proposed questions for 
comment: 
1. Is the "not more than 40 percent" 9-1-1 surcharge funding 
limit in Texas Health and Safety Code §771.072(d) (see below) 
applicable to an ECD's request for surcharge? 

2. If your comment to question 1 is "no," should CSEC adopt 
and apply as a matter of policy the 9-1-1 surcharge funding limit 
to an ECD's request for surcharge? 

Texas Health and Safety Code §771.072 provides in relevant 
part: 
(d) From the revenue received from the surcharge imposed un-
der this section, not more than 40 percent of the amount de-
rived from the application of the surcharge shall be allocated to 
regional planning commissions or other public agencies desig-
nated by the regional planning commissions for use in carrying 
out the regional plans provided for by this chapter. The alloca-
tions to the regional planning commissions are not required to be 
equal, but should be made to carry out the policy of this chap-
ter to implement 9-1-1 service statewide. Money collected under 
this section may be allocated to an emergency communication 
district regardless of whether the district is participating in the 
applicable regional plan. 
BACKGROUND AND PURPOSE 

The proposed amendment to §255.3 clarifies the process for 
an ECD to request surcharge by submitting an administratively 
complete request; directs CSEC staff to provide a surcharge 
funding request form and make a recommendation to CSEC re-
garding an ECD's surcharge request; and clarifies that CSEC 
will consider an ECD's surcharge request during open meeting 
as a standalone agenda item. 
SECTION-BY-SECTION EXPLANATION 

Section 255.3(a) is amended to add the requirement that an ad-
ministratively complete ECD funding request will be considered 
by CSEC at an open meeting. The section is further amended to 
delete the requirements CSEC will consider in deliberating ECD 
surcharge funding requests. The requirements, as revised, are 
in section 252.3(b). 
Section 255.3(b) is deleted and replaced in its entirety with new 
section 255.3(b) setting forth the requirements ECD must ad-
dress in an administratively complete surcharge funding request. 
Section 255.3(c) is new and establishes as a condition prece-
dent that an ECD's administratively complete surcharge funding 
request must be submitted in time for CSEC to consider the re-
quest at an open meeting prior to the meeting at which CSEC 
considers its biennial Legislative Appropriations Request (LAR). 
The condition precedent is waived for an ECD emergency sur-
charge funding request. 
Section 255.3(d) is new and requires staff to provide a surcharge 
funding request form containing the requirements in section 
255.3(b) and be based on the budget components in CSEC's 
LAR. 
Section 255.3(e) is new and requires CSEC staff to review, clar-
ify, and make a recommendation to CSEC on whether to ap-
prove or disapprove an ECD's administratively complete sur-
charge funding request. Included in section 255.3(e) is staff's 
consideration of the impact on funding Regional Planning Com-
mission regional plans and the surcharge account balance, and 
CSEC's 9-1-1 service funding priorities. 
FISCAL NOTE 

Ms. Kelli Merriweather, CSEC Executive Director, has deter-
mined that for each year of the first five fiscal years (FY) that 
amended §255.3 is in effect there will be no foreseeable fiscal 
implications to the state or local governments as a result of en-
forcing or administering the amended section. 
PUBLIC BENEFITS AND COSTS 

Ms. Merriweather has determined that for each year of the first 
five years the amended section is in effect, the public benefits 
anticipated because of the proposed amendments will be to pro-
vide ECDs and CSEC staff a clarified process for submitting and 
reviewing equalization surcharge funding requests, including de-
liberation of a request by the CSEC board during open meeting. 
The condition precedent regarding CSEC's LAR ensures that, 
if included in the LAR and funds are appropriated by the Texas 
Legislature, CSEC will have sufficient surcharge funds to con-
sider an ECD's request for surcharge without having to use sur-
charge appropriations earmarked for use in the State 9-1-1 pro-
gram and by CSEC. The condition precedent is waived by CSEC 
for an ECD's emergency request for surcharge funding. 
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COSTS TO REGULATED PERSONS 

Under Government Code §2001.0045, a state agency may 
not adopt a proposed rule if the fiscal note states that the rule 
imposes a cost on regulated persons, including another state 
agency, a special district, or a local government, unless the 
state agency: (a) repeals a rule that imposes a total cost on 
regulated persons that is equal to or greater than the total cost 
imposed on regulated persons by the proposed rule; or (b) 
amends a rule to decrease the total cost imposed on regulated 
persons by an amount that is equal to or greater than the cost 
imposed on the persons by the rule. There are exceptions for 
certain types of rules under §2001.0045(c). 
Texas Government Code §2001.0045 does not apply to this rule 
because the rule does not impose a cost on regulated persons. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

CSEC has determined that this proposal does not directly affect a 
local economy and therefore has not drafted a local employment 
impact statement as otherwise required by Texas Government 
Code §2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT 

CSEC has determined that during the first five years the pro-
posed rule would be in effect it does not: (a) create or eliminate a 
government program; (b) require the creation of new employee 
positions or the elimination of existing employee positions; (c) 
require an increase or decrease in future legislative appropria-
tions to the agency-but may result in an increase in requested 
equalization surcharge appropriations; (d) require an increase 
or decrease in fees paid to the agency; (e) does not create a 
new regulation; (f) expand, limit, or repeal an existing regula-
tion; (g) increase or decrease the number of individuals subject 
to the rule's applicability; and (h) positively or adversely affect 
this state's economy. 
REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

CSEC has determined that this proposal is not a "major environ-
mental rule" as defined by Texas Government Code §2001.0225. 
SMALL, MICRO-BUSINESS, AND RURAL COMMUNITY IM-
PACT ANALYSIS 

In accordance with Texas Government Code §2006.002(c), 
CSEC has determined that there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural 
communities. The rule as amended clarifies current practice 
for consideration of an ECD's request for surcharge funding. 
Accordingly, CSEC has neither prepared an economic impact 
statement or regulatory flexibility analysis, nor has it contacted 
legislators in any rural communities regarding this proposal. 
TAKINGS IMPACT ASSESSMENT 

CSEC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Comments on the proposal, including the two additional 
questions for comment, may be submitted in writing to 
Patrick Tyler, Commission on State Emergency Communi-
cations, 333 Guadalupe Street, Suite 2-212, Austin, Texas 
78701-3942, by facsimile to (512) 305-6937, or by email to 

patrick.tyler@csec.texas.gov. Please include "Rulemaking 
Comments" in the subject line of your letter, fax, or email. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

STATEMENT OF AUTHORITY 

This amendment is authorized by Texas Health and Safety Code 
§771.072(d), which authorizes CSEC to allocate surcharge to an 
ECD; and §771.051, CSEC's powers and duties including the 
authority to administer statewide 9-1-1 service. 
The proposed amendment provides a process for implement-
ing Texas Health and Safety Code §771.072(d). Except as de-
scribed herein the proposed amendment affects no other code, 
article, or statute. 
§255.3. Emergency Communication District Equalization Surcharge 
Funding Policy. 

(a) The Commission will consider requests for equalization 
surcharge (the surcharge) funding assistance from an Emergency Com-
munication District (ECD) as authorized by Health and Safety Code 
§771.072. Administratively complete ECD funding requests [Funding 
requests] will be [evaluated and] considered for approval at an open 
meeting. [based upon the Commission's established statewide funding 
priorities and needs, available surcharge appropriations, and consis-
tency with funding policies regarding the financial needs of Regional 
Planning Commission regional plans.] 

[(b) To be considered for surcharge funding, an ECD must no-
tify the Commission of its intent to request surcharge, the reasons for 
the request, and the estimated amount of the surcharge request in time 
for the Commission to consider including in its biennial Legislative 
Appropriations Request (LAR). Inclusion of an ECD's estimated sur-
charge funding in the Commission's LAR is a condition precedent to 
an ECD submitting a request for surcharge funding. For an emergency 
surcharge funding request, the Commission will waive the condition 
precedent.] 

(b) An administratively complete funding request must ad-
dress: 

(1) the reasons for the request, including but not limited 
to demonstrated need for surcharge funding (i.e., financial viability); 
annual 9-1-1 service fee revenues; current wireline/VoIP fee includ-
ing the last change to that fee; why existing ECD financial resources 
(including any federal funds awarded for Next Generation 9-1-1) are 
insufficient; estimated date of exhaustion of 9-1-1 service fee revenues; 
to what extent the ECD uses 9-1-1 service fee revenues to pay telecom-
municators/dispatchers; 

(2) the amount of the surcharge request; 

(3) specific description of how the ECD will use surcharge 
funding (including whether such use is for one-time or recurring costs); 

(4) for an emergency request, details about the nature and 
cause(s) of the emergency including ECD efforts to avoid or mitigate 
the effects of the emergency and how the requested surcharge addresses 
the emergency; and 

(5) for a municipal ECD (including the Dallas County 
Sheriff's Office), compliance with Local Government Code Ch. 365, 
Enforcement of Public Camping Bans, and Comptroller of Public 
Accounts Rule 20.600 (34 Tex. Admin. Code Ch. 20, Subch. I, 
§20.600). 

(c) A condition precedent for Commission consideration of an 
ECD's administratively complete surcharge funding request is that it be 
submitted sufficiently in advance to allow the Commission to consider 
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during an open meeting in advance of Commission consideration of its 
biennial Legislative Appropriations Request (LAR). For an emergency 
surcharge funding request the condition precedent is waived. 

(d) Commission staff will provide a surcharge funding request 
form that includes the requirements identified in subsection (b) of this 
section. The form is based on the budget components included in the 
instructions for completing the Commission's LAR. 

(e) Upon receipt of an ECD's request for surcharge, Commis-
sion staff will clarify the request with the ECD as necessary; notify the 
requesting ECD in writing when its request is administratively com-
plete, and recommend to the Commission approval or disapproval of 
the request based on the requirements in subsection (b) of this section, 
plus the impact of the request on funding of RPC regional plans and the 
surcharge account balance, and the Commission's 9-1-1 service fund-
ing priorities. 

(f) The Commission will consider an ECD's non-emergency 
surcharge funding request for approval or disapproval during an open 
meeting held prior to the meeting at which the Commission considers 
its biennial LAR. An ECD's emergency surcharge funding request will 
be considered by the Commission at the first open meeting following 
submission by the ECD of an administratively complete request. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 19, 
2022. 
TRD-202203793 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 305-6915 

♦ ♦ ♦ 
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
The Texas Department of Agriculture (Department) proposes 
amendments to 4 Texas Administrative Code, §§1.1 - 1.5, 1.10 
- 1.13, 1.15, 1.17 - 1.21, 1.23 - 1.27, 1.30, and 1.41 and the 
repeal of §1.8 and §1.22. The proposed amendments and 
repeals are collectively referred to as the proposal. 
The Department identified the need for the proposal during its 
rule review conducted pursuant to Texas Government Code 
§2001.039, the adoption for which can be found in the Review 
of Agency Rules section of this issue. 
The proposed amendments to §1.1 remove the definition of 
"Act" and substitute it with "APA" for clarity. Accordingly, "Act" 
is changed to "APA" throughout these rules. The proposed 
amendments to §1.1 also add a definition for "deputy commis-
sioner," which is used frequently in Title 4, Part 1. In addition, 
definitions of acronyms associated with the Texas Rules of Civil 
Evidence and Texas Rules of Civil Procedure are deleted and 
will be reflected directly in rules where such acronyms are used. 

The proposed amendments to §1.2 clarify that these rules do 
not apply to Food and Nutrition appeals, which have separate 
procedures. The proposed amendments to §1.3 represent non-
substantive changes to incorporate conforming changes to re-
flect new definition of APA and to reflect an updated organiza-
tional job title in the Department's hearing office. The proposed 
amendments to §1.4 clarify the requirements to petition the De-
partment for the adoption of a rule. 
The proposed amendments to §1.5 provide for service by email 
and to reflect an updated organizational job title in the Depart-
ment's hearing office. The proposed amendments to §1.10 pro-
vide clarifying information, and the proposed amendments to 
§1.11 require pleadings to contain email addresses, if available; 
eliminate the requirement for a physical inked signature, and re-
move duplicative language. The proposed amendments to §1.12 
adds language to reflect an updated organizational job title in the 
Department's hearing office and for purposes of completeness 
to list all documents by which a ruling may be issued. The pro-
posed amendments to §1.13 add clarifying language. The pro-
posed amendments to §1.15 remove redundant language and 
allow prehearing conferences to take place via videoconference. 
The proposed amendments to §1.17 remove language related 
to motions to withdraw so that the rule only addresses motions 
for extension of time for clarity and include other nonsubstan-
tive changes to clarify and reflect current Department business 
practices. Relevant language related to motions to withdraw is 
proposed to be added to §1.10(g). 
The proposed amendments to §1.18 clarify where the author-
ity of administrative law judges (ALJs) employed by the Depart-
ment differs from that of ALJs employed by the State Office of 
Administrative Hearings, as do proposed amendments to §1.23, 
and grant ALJs the authority to conduct hearings by videocon-
ference. 
The proposed amendments to §1.25 clarify when an ALJ order 
becomes final. The proposed amendments to §1.27 remove ref-
erences to the rules of evidence, as §1.20 already addresses the 
rules of evidence. 
The proposed amendments also correct typographical errors 
and make various editorial changes to §§1.19 - 1.21, 1.23, 1.24, 
1.26, 1.30 and 1.41. 
The repeal of §1.8 and §1.22 is proposed because the Depart-
ment determined the rules are not necessary. 
LOCAL EMPLOYMENT IMPACT STATEMENT: Susan Maldon-
ado, Lead Deputy General Counsel has determined that the pro-
posal will not affect a local economy, so the Department is not 
required to prepare a local employment impact statement under 
Government Code §2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Government Code §2001.0221, the Department provides the fol-
lowing Government Growth Impact Statement for the proposal. 
For each year of the first five years the proposal will be in effect, 
Ms. Maldonado has determined the following: 
(1) the proposal will not create or eliminate a government pro-
gram; 
(2) implementation of the proposal will not require the creation of 
new employee positions or the elimination of existing employee 
positions; 
(3) implementation of the proposal will not require an increase or 
decrease in future legislative appropriations; 
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(4) the proposal will not require an increase or decrease in fees 
paid to the Department; 
(5) the proposal does not create a new regulation; 
(6) the proposal will repeal an existing regulation; 
(7) the proposal will not change the number of individuals subject 
to the rules; and 

(8) the proposal will not affect the state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: Ms. 
Maldonado has determined that enforcing or administering the 
proposal does not have foreseeable implications relating to cost 
or revenues to state or local governments. 
PUBLIC BENEFITS: Ms. Maldonado has determined that for 
each year of the first five-year period the proposal is in effect, 
the public benefit will be improved clarity and readability of rules 
related to contested hearings and department procedures. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL: Ms. Maldonado has deter-
mined that for each year of the first five-year period the proposal 
is in effect, there will be no costs to persons who are required to 
comply with the proposal. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: Ms. Maldonado has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposal, therefore preparation of an economic impact 
statement and a regulatory flexibility analysis, as detailed under 
Texas Government Code §2006.002 is not required. 
Comments on the proposal may be submitted by mail to Skyler 
Shafer, Assistant General Counsel, P.O. Box 12847, Austin, 
Texas 78711, or by email to skyler.shafer@texasagriculture.gov. 
The deadline for comments is 30 days after publication in the 
Texas Register. 

SUBCHAPTER A. GENERAL RULES OF 
PRACTICE 
4 TAC §§1.1 - 1.5, 1.10 - 1.13, 1.15, 1.17 - 1.21, 1.23 - 1.27, 
1.30, 1.41 

The amendments are proposed under Section 12.016 of the 
Texas Agriculture Code, which provides that the Department 
may adopt rules as necessary for the administration of its pow-
ers and duties under the Texas Agriculture Code and Section 
2001.004 Texas Government Code, which allows state agencies 
to adopt rules of practice. 
Texas Agriculture Code, Chapter 12 is affected by the amend-
ments. 
§1.1. Definitions. 

The following words and terms, when used in this part, shall have the 
following meanings, unless the context clearly indicates otherwise. 

[(1) Act--Administrative Procedure Act, Texas Govern-
ment Code, Chapter 2001.] 

(1) [(2)] Administrative law judge--The commissioner or 
the commissioner's [his] designee [who shall be] assigned to conduct 
a hearing on a matter before the department [and issue a proposal 
for decision for consideration by the commissioner or his designee], 
or for cases referred to [the State Office of Administrative Hearings 
(]SOAH[)] for the conducting of hearings in accordance with the 

joint memorandum of understanding [entered into by the department 
and SOAH and] found at Subchapter G, §1.310 of this chapter [title] 
(relating to Joint Memorandum of Understanding (MOU) Between 
the Texas Department of Agriculture (TDA) and the State Office of 
Administrative Hearings (SOAH) Concerning Procedures for Con-
tested Cases Conducted By SOAH for TDA), a person employed by 
and assigned by SOAH to conduct a hearing on a matter before the 
department. 

(2) APA--The Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001. 

(3) - (6) (No change.) 

(7) Contested case--Unless otherwise provided herein, the 
meaning given contested case in the APA [Act], §2001.003. 

(8) Department--The Texas Department of Agriculture. 

(9) Deputy commissioner--The deputy commissioner of 
agriculture of the State of Texas, who is appointed under and acts 
pursuant to the Code, §11.007. 

(10) [(9)] Intervenor--Any party in interest or other person 
with a justiciable or administratively cognizable interest in a pending 
proceeding before the department who petitions the commissioner for 
permission to be received as a party to such proceeding. 

(11) [(10)] License--Unless otherwise provided herein, the 
meaning given license in the APA [Act], §2001.003. 

(12) [(11)] Licensing--Unless otherwise provided herein, 
the meaning given licensing in the APA [Act], §2001.003. 

(13) [(12)] Party--Unless otherwise provided herein, the 
meaning given party in the APA [Act], §2001.003. 

(14) [(13)] Party in interest--Any person who, in the deter-
mination of the administrative law judge, is actually and substantially 
interested in the subject matter of a proceeding before the department 
as distinguished from one who has only a nominal, formal, or technical 
interest in or connection with such proceeding. 

(15) [(14)] Person--Unless otherwise provided herein, the 
meaning given person in the APA [Act], §2001.003. 

(16) [(15)] Petitioner--Any person who has by written pe-
tition applied for or sought an available remedy from the department. 

(17) [(16)] Pleading--Any written petition, complaint, re-
quest for discovery, response to a request for discovery, protest, an-
swer, motion, or other written instrument filed with the department, or 
if appropriate, with the State Office of Administrative Hearings. 

(18) [(17)] Respondent--A person against whom any com-
plaint or proceeding has been filed before the department. 

(19) [(18)] Rule--Unless otherwise provided herein, the 
meaning given rule in the APA [Act], §2001.003. 

(20) [(19)] SOAH--The State Office of Administrative 
Hearings. 

(21) [(20)] Texas Register--The official publication of the 
secretary of state's office created by the Texas Government Code, Chap-
ter 2002. 

[(21) TRCP--The Texas Rules of Civil Procedure.] 

[(22) TRCE--The Texas Rules of Civil Evidence.] 

§1.2. Purpose. 
The purpose of these rules is to provide for [a simple and efficient sys-
tem of procedure, by establishing uniform] standards of practice and 
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procedure for actions by and before the department, thereby encour-
aging public participation and notice of department [agency] actions. 
Department proceedings shall be conducted in accordance with the 
APA and this subchapter. This subchapter does not apply to Food and 
Nutrition appeals. [These rules are designed to supplement procedures 
established by Administrative Procedure Act, or by other applicable 
statute, and therefore any such statutory procedure not specifically in-
cluded in this chapter shall be applicable to practice before the depart-
ment. These rules shall be liberally construed, with a view towards the 
purpose for which they were adopted.] 

§1.3. Scope and Construction of Rules. 
(a) These rules shall govern the procedure for the institution, 

conduct, and determination of [all causes, licensing, and] proceedings 
before the department including hearings referred to SOAH [by the de-
partment, as well as the procedure for the adoption of all rules promul-
gated by the department]. They shall not be construed so as to enlarge, 
diminish, modify, or alter the jurisdiction, powers, authority, or the sub-
stantive rights of any person or the department. 

(b) When references are made to the APA [Administrative Pro-
cedure Act (the Act)], the words "agency," "an agency," or "the agency" 
used therein shall be taken to mean the department. When references 
are made to the Texas Rules of Civil Procedure, or the Texas Rules of 
[Civil] Evidence, the word "court" used therein shall be taken to mean 
the department, or where appropriate, SOAH, and the word "clerk" 
shall mean the hearings clerk or other staff member primarily responsi-
ble for legal support to the administrative law judge for the department, 
or where appropriate, SOAH. Any reference to provisions of the APA 
[Act] or rules shall mean the provision cited as currently in force or as 
it shall be hereafter amended. 

(c) - (d) (No change.) 

§1.4. Procedure for Petition for Adoption of Rules. 
[(a) All department rules shall be promulgated in accordance 

with the provisions of the Administrative Procedure Act (the Act).] 

[(b) All comments concerning a proposed rule submitted to the 
department pursuant to the provisions of the Act, §2001.029, shall:] 

[(1) clearly identify the party or parties wishing the com-
ment to be registered with the department;] 

[(2) concisely address the proposed rule(s) upon which 
comment is made;] 

[(3) be filed with the commissioner or the person desig-
nated to receive comments as stated in the Texas Register's publication 
of the proposed rule, no later than 30 days from the date the proposed 
rule is published in the Texas Register; and] 

[(4) contain the party's name, mailing address, and tele-
phone number.] 

[(c) These rules shall be applied in the absence of other rules 
to the contrary promulgated by any board, commission, or committee, 
where such board, commission, or committee is expressly authorized 
to adopt such rules under the Texas Agriculture Code, and insofar as 
may be applicable and practicable.] 

(a) [(d)] Any interested person may petition the department 
for the adoption of a proposed rule pursuant to the APA, §2001.021. A 
[Such] petition must [shall]: 

(1) be in writing and request that a rule be adopted; 

[(2) be addressed to the commissioner and dated;] 

(2) [(3)] give a brief explanation of the proposed rule; 

(3) [(4)] set out the precise text of the proposed rule; 

(4) [(5)] give the reasons or policy for the proposed rule; 

(5) [(6)] give the statutory or other authority for the pro-
posed rule; 

(6) [(7)] give applicable fiscal information concerning 
the rule's impact upon state and local governments [government], if 
adopted, separately stated for the first five years of the rule's operation; 

(7) [(8)] give the public benefit to be expected from the 
proposed rule in the first five years of its operation; 

(8) [(9)] give the probable economic cost to persons re-
quired to comply with the rule during the first five years of its oper-
ation; 

(9) [(10)] contain the interested person's name, email ad-
dress and telephone number; [a request that the rule be adopted; and] 

(10) be mailed to Texas Department of Agriculture, Attn: 
Commissioner of Agriculture, P.O. Box 12847, Austin, TX 78711, or 
delivered to the department's headquarters at 1700 N. Congress Ave, 
11th Floor, Austin, TX 78701; and 

(11) be signed by the interested person and dated 
[petitioner with his name, mailing address, and telephone number set 
out thereunder]. 

(b) [(e)] Within 60 days after the receipt of a petition for the 
adoption of a rule, the department shall either deny the petition in writ-
ing, stating its reasons for the denial, or initiate rulemaking proceedings 
in accordance with the APA [Act], Subchapter B. 

§1.5. Filing and Service of Documents. 

(a) All pleadings filed by any party relating to any contested 
proceeding pending or to be instituted before the department shall be 
filed with the hearings clerk or other staff member primarily responsi-
ble for legal support to the administrative law judge for the department, 
and if appropriate, [the] SOAH. A pleading shall be deemed filed only 
when actually received. 

(b) (No change.) 

(c) Service of a document is complete upon deposit of the doc-
ument in the mail [Deposit in the United States mail of a registered or 
certified letter, return receipt requested], or with a [mailing by] com-
mercial delivery service [carrier such as Federal Express], addressed to 
the [affected] party or the party's attorney [of record for the party] and 
sent to the party's last known address[, or if a party is a licensee, the 
last address shown by the records of the department], or the attorney's 
last known address[, shall constitute service of the pleading]. The date 
of deposit as hereinabove provided is the date of the act, after which 
any designated period of time begins to run as provided in §1.6 of this 
chapter [title] (relating to Computation and Enlargement of Time). 

(d) Service may also be accomplished by [telephonic docu-
ment transfer (]fax[)]. Service by fax [telephonic document transfer] is 
complete when sent to the recipient's fax [current telecopier] number. 
Service completed after [by telephonic document transfer] after 5:00 
p.m. local time of the recipient shall be deemed served on the follow-
ing day. 

(e) Service may also be accomplished by email. Service by 
email is complete when sent to the recipient's last known email address. 
Service completed after 5:00 p.m. local time of the recipient shall be 
deemed served on the following day. 

(f) [(e)] The willful failure of any party to make such service 
shall be sufficient grounds for the entry of an order by the adminis-
trative law judge, striking the protest, reply, answer, motion, or other 
pleading from the record. 
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(g) [(f)] A certificate by the party, attorney, or representative 
who files a pleading, stating that it has been served on the other parties, 
shall be prima facie evidence of such service. The following form of 
certificate will be sufficient in this connection: "I hereby certify that a 
copy of this (state name of pleading) was sent by (state manner of ser-
vice) to each addressee listed below on ________________________. 
Signature." 

(h) [(g)] If a document was sent to a party by the department 
by regular mail, certified mail, or registered mail, the document is pre-
sumed to have been received no later than five days after mailing. 

§1.10. Parties. 
(a) Parties to proceedings before the department shall be 

classified as applicants, petitioners, complainants, respondents, or 
intervenors. Parties to a proceeding shall have the right to present a 
direct case, cross-examine all witnesses, file requests for discovery 
[information], make legal arguments, and otherwise fully participate 
as a party to the proceeding. 

(b) - (f) (No change.) 

(g) Withdrawals of attorneys and representatives shall be gov-
erned by the provisions of the Texas Rules of Civil Procedure, Rule 10. 
A motion to withdraw must be served on parties no less than five days 
prior to the designated date that the matter is to be heard. 

§1.11. Pleadings. 
(a) (No change.) 

(b) Pleadings shall state their object[,] and shall contain a con-
cise statement of the facts in support of the same, and shall be signed 
by the party, the party's attorney, or the party's [filing same or his] au-
thorized representative. 

(c) The original of every pleading shall be signed [in ink] by 
the party filing it, or by such party's attorney or authorized represen-
tative. [Pleadings shall contain the name, mailing address, telephone 
number and telecopier (fax) number, if any, of the party filing the plead-
ing or the name, mailing address, telephone number, and business ad-
dress of the representative.] 

(d) (No change.) 

(e) All pleadings for which no official form is prescribed shall 
contain: 

(1) the name, mailing address, telephone number, 
[telecopier (]fax[)] number and email address, if any, of the party 
seeking to bring about or prevent action by the department; 

(2) - (5) (No change.) 

(6) a certificate of service, as required by §1.5 of this 
chapter [title] (relating to Filing and Service of Documents). 

(f) - (h) (No change.) 

§1.12. Motions. 
(a) Any motion relating to a pending proceeding shall, unless 

made during a hearing, be written, set forth the relief or order sought 
and the specific reasons and grounds therefor, and be timely filed with 
the hearings clerk or other staff member primarily responsible for legal 
support to the administrative law judge for the department, in accor-
dance with §1.5 of this chapter [title] (relating to Filing and Service of 
Documents). If the movant desires an oral argument on the motion, the 
motion shall so state. 

(b) - (d) (No change.) 

(e) The administrative law judge may issue a written decision 
on a motion, state the decision on the record, or reserve ruling until 

after the hearing of the case. If a ruling on a motion is reserved until 
after the hearing of the case, the ruling shall be in writing and may be 
included in the proposal for decision or final order. 

§1.13. Docketing and Numbering of Cases; Notice of Hearing; Lo-
cation of Hearings. 

(a) (No change.) 

(b) Upon the receipt of a request for setting of a hearing on 
a docketed case, the hearings clerk or other staff member primarily 
responsible for legal support to the administrative law judge for the 
department, shall, in coordination with the administrative law judge 
[assigned to the case], set a hearing date and prepare the notice of hear-
ing. If the case has been referred to SOAH for hearing, the setting of 
the hearing and preparation and mailing of the notice of hearing shall 
be done in accordance with the joint memorandum of understanding 
between the department and SOAH available at Subchapter G, §1.310 
of this chapter. 

(c) Except as provided in subsection (b) of this section, the 
notice of hearing shall be issued by the administrative law judge and 
served on parties as provided at §1.5 of this chapter [title] (relating to 
Filing and Service of Documents). 

(d) The notice of hearing shall comply with the provisions 
of the APA [Administrative Procedure and Texas Register Act], 
§2001.052. 

(e) Except upon a showing of good cause, all contested case 
hearings in which the department is a party shall be held [at the offices 
of SOAH located] in Austin. [For cases heard by the department under 
the Texas Agriculture Code (the Code), Chapter 103, the location of 
hearings shall be provided in the Code, §103.006.] A party may request 
a change of location by sending a written request stating the reasons 
compelling such a change to the administrative law judge [assigned to 
the case]. Any such request shall conform with the requirements of 
these rules and shall be served upon parties in accordance with §1.5 of 
this chapter [title] (relating to Filing and Service of Documents). 

§1.15. Prehearing Conference. 
(a) In an appropriate proceeding, to assist in the disposition of 

the proceeding without expense or burden to the parties or the depart-
ment, the administrative law judge may [in his or her discretion] direct 
the parties, their attorneys, or representatives to appear before the ad-
ministrative law judge for a conference to consider any matter which 
may be considered under the Texas Rules of Civil Procedure, Rule 166, 
using the procedures set out therein. 

(b) The administrative law judge[, in his or her discretion,] 
may order that the conference provided for in these rules be conducted 
by videoconference or telephone conference call. 

(c) The [At the discretion of the] administrative law judge may 
order[,] all or part of the prehearing conference to [may] be recorded. 

(d) (No change.) 

§1.17. Motions for Extension of Time [Continuance or Withdrawal]. 
Motions for extension of time [continuance or withdrawal regarding 
matters which have been set for hearing] shall be in writing, [shall be] 
filed with the hearings clerk or other staff member primarily responsi-
ble for legal support to the administrative law judge for the department, 
or SOAH, and [shall be] served on all parties no [not] less than five days 
prior to the [designated] date that the matter is to be heard. Such mo-
tions must state [shall set forth under oath] the specific grounds upon 
which the movant seeks such action and [shall make] reference [to] all 
prior motions for extension of time [of the same nature] filed in the 
proceeding. The movant shall include a statement that the other party 
or parties have been contacted and whether they oppose or agree to 
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the motion for extension of time [have opposition to it]. The movant 
must [shall] also provide a [an agreed] list of suggested future dates for 
consideration by the administrative law judge. Except for good cause, 
failure to comply with the provisions of this section may be construed 
as lack of diligence on the part of the movant[,] and [at the discretion 
of the administrative law judge,] may result in the denial of the motion 
or other requested relief with prejudice to refiling. 

§1.18. Administrative Law Judges. 

(a) Every [administrative] contested case hearing on an ac-
tion before the department shall be conducted by an administrative law 
judge. 

(b) The administrative law judge presiding shall have the au-
thority to do the following: 

(1) - (7) (No change.) 

(8) issue subpoenas when required to compel the atten-
dance of witnesses, or the production of papers and documents relating 
to the hearing, if the administrative law judge is employed by the 
department; 

(9) commission and require the taking of depositions, if the 
administrative law judge is employed by the department; 

(10) ensure [insure] that information and testimony are in-
troduced as conveniently and expeditiously as possible without preju-
dicing any rights of parties to the proceeding; 

(11) - (13) (No change.) 

(c) The administrative law judge shall have the authority to 
conduct [coduct] all or part of a hearing by videoconference or tele-
phone conference as follows. 

(1) Upon motion of any party filed no less than five days be-
fore any scheduled hearing[, and upon notice to all other parties], the 
administrative law judge may order that the appearance of any party 
and/or the testimony of any witness shall be taken by videoconference 
or telephone. If the motion is filed less than five days before any sched-
uled hearing, it may be granted by the administrative law judge upon a 
showing of good cause. 

[(2) Use of telephone conference-call procedures may be 
granted upon motion filed not less than five days before any scheduled 
hearing. If the motion is filed less than five days before any sched-
uled hearing, it may be granted by the administrative law judge upon a 
showing of good cause.] 

(2) [(3)] The party requesting witness testimony by video-
conference or telephone must [utilizing this telephone conference pro-
cedure for witness testimony and/or for that party's appearance shall] 
provide the name(s) and contact information [telephone number(s)] of 
the person(s) from whom [telephone] testimony is desired. The admin-
istrative law judge may allow for the substitution of contact informa-
tion [a different telephone number] at the hearing, upon request and the 
showing of good cause by the party requesting such substitution. In ad-
vance of the hearing, that party shall also provide the witness(es) and 
other parties with true and correct copies of any exhibits to be offered 
by that party or that party's witness(es) or from which question(s) will 
be elicited. 

[(4) The rules and procedures governing hearings in gen-
eral shall govern telephone hearings.] 

(3) [(5)] The party requesting [using] the videoconference 
or telephone conference [procedure] shall bear the costs of the confer-
ence call incurred for presenting that party's witnesses and/or case. 

(d) In the case of a party's failure to comply with a subpoena 
or commission to take deposition issued by an [the] administrative law 
judge employed by the department, the [agency or the] party requesting 
the subpoena or commission may seek enforcement thereof pursuant to 
the APA [Act], §2001.201. 

(e) Upon finding that a party has failed to comply with an ad-
ministrative law judge's order or that a party has abused orders com-
pelling discovery entered pursuant to the APA [Act] or these rules, the 
administrative law judge may impose sanctions for such noncompli-
ance or abuse in making, seeking, or resisting discovery. Sanctions 
may include, but are not limited to, the following: 

(1) - (5) (No change.) 

(6) disallowing written or documentary evidence to be pre-
sented that was not exchanged by a deadline for exchange of such ev-
idence pursuant to §1.15 of this chapter [title] (relating to Prehearing 
Conference); 

(7) disallowing the testimony of witnesses who were not 
listed by a deadline established for listing potential witnesses pursuant 
to §1.15 of this chapter [title] (relating to Prehearing Conference); 

(8) (No change.) 

(9) assessing costs against the noncompliant party as pro-
vided in the Texas Rules of Civil Procedure [TCRP]. 

(f) If an administrative law judge employed by the department 
fails to complete an assigned case before a proposal for decision or fi-
nal order is rendered[, for cases heard for the department by SOAH, 
SOAH, or for cases heard by the department], the [Deputy] General 
Counsel[,] may appoint a substitute administrative law judge [on the 
hearings staff] to complete the assigned case without the necessity of 
duplicating any duty or function performed by the previous adminis-
trative law judge. The substitute administrative law judge shall review 
the existing record and need not repeat previous proceedings, but may 
conduct future proceedings as are necessary and proper to conclude the 
hearing and render a proposal for decision or final order. 

§1.19. Reporters and Transcript. 

(a) (No change.) 

(b) Upon written request by any party, a transcript of the hear-
ing shall be made [of the hearing by the office of hearings]. The cost of 
the preparation of such transcript shall be borne by the requesting party. 
The transcript shall be filed with the administrative law judge [assigned 
to the case] and made part of the record of the case. Parties may pur-
chase copies of a transcript upon payment of applicable charges. 

(c) (No change.) 

(d) In addition to preparation of a transcript upon the request 
of a party, transcripts shall be prepared [by the office of hearings] when 
a final [agency] order is appealed to district court. The party appealing 
the final [agency] order to district court shall pay all or a part of the cost 
of preparation of the transcript of the hearing. 

(e) (No change.) 

(f) Any party wishing to record a [provide an independent 
means of recording any] contested case hearing independently shall 
file a motion requesting permission no later than five days before the 
hearing. The administrative law judge shall grant, deny, or prescribe 
conditions governing such recordings as justice and hearings decorum 
may require. 

(g) (No change.) 

§1.20. Rules of Evidence. 
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In addition to any other rules of evidence provided for in the APA [Act], 
Subchapter D, the following rules will apply to proceedings before the 
department. 

(1) General rules. The rules of evidence as applied in non-
jury civil cases in the district courts of this state shall be followed. Ir-
relevant, immaterial, or unduly repetitious evidence may be excluded. 
When necessary to ascertain facts not reasonably susceptible to proof 
under those rules, evidence not admissible under them may be admitted 
(except where precluded by statute) if it is of a type commonly relied 
upon by reasonably prudent people in the conduct of their affairs. The 
rules of privilege recognized by law shall be effective in department 
[agency] proceedings. Objections to evidentiary offers may be made 
and shall be noted in the record. No evidence shall be admissible in a 
proceeding if it is beyond the scope of the notice or amended pleadings 
of such proceeding. 

(2) Representative documents. When a large number of 
similar documents is offered, the administrative law judge may limit 
those admitted to a number which are typical and representative, and 
may[, in his or her discretion,] require the abstracting of the relevant 
data from the documents and the presentation of the abstracts in the 
form of an exhibit; however, before making this requirement, the ad-
ministrative law judge shall see that all parties of record or their rep-
resentatives are given an opportunity to examine the documents from 
which the abstracts are made. 

(3) - (4) (No change.) 

(5) Uncontested proceedings. In any uncontested proceed-
ing, the administrative law judge shall receive, without regard to the 
[legal] rules of evidence, any evidence of a form and character which 
would ordinarily be relied upon by prudent people in the conduct of 
their affairs (unless precluded by statute), including, without limita-
tion, affidavits, documents, and other forms of hearsay testimony de-
termined by the administrative law judge to be relevant. 

(6) Official notice. The administrative law judge may take 
official notice of judicially cognizable facts and of generally recognized 
facts within an area of the department's specialized knowledge or ex-
pertise, and the special skills or knowledge of the department [agency] 
and its staff may be utilized in evaluating the evidence. Parties shall be 
notified of the material noticed, including any staff memoranda or data, 
and shall be afforded an opportunity to contest the material so noticed. 

(7) (No change.) 

§1.21. Conduct and Decorum. 
(a) Every party, witness, attorney, or other representative shall 

comport himself in all department proceedings with dignity, courtesy, 
and respect for the department, the administrative law judge, and all 
other parties and participants. Attorneys shall observe and practice the 
standards of ethical behavior prescribed for the profession by the Texas 
Disciplinary Rules of Professional Conduct [Code of Professional Re-
sponsibility]. 

(b) (No change.) 

§1.23. Subpoenas, Depositions, and Orders To Produce. 
(a) Subpoenas. Upon the request of a party to a contested case 

and upon the showing of good cause, a subpoena may be issued by the 
commissioner[, the chief administrative law judge,] or an [the] admin-
istrative law judge employed by the department [hearing the case] as 
provided by the APA [Act], §2001.089. 

(b) Depositions. 

(1) Issuance of commissions. Upon the request of a party 
to a contested case [or the department] and the deposit of the appro-
priate fees, a commission to take a deposition shall be issued by the 

commissioner[, the chief administrative law judge,] or an [the] admin-
istrative law judge employed by the department [hearing the case], as 
provided by the APA [Act], §2001.094. A commission may be issued 
for the taking of an oral deposition or a deposition by written questions. 

(2) (No change.) 

(c) Order to produce. Upon the filing of a motion to produce 
in accordance with the APA [Act], §2001.091, the commissioner, the 
[deputy] general counsel, or the administrative law judge [hearing the 
case] may issue an order requiring the production of the requested 
items. 

§1.24. Witness Fees. 
(a) - (b) (No change.) 

(c) Payment or reimbursement to witnesses under this section 
shall be made in accordance with the requirements of the APA [Act], 
§2001.103. 

(d) - (e) (No change.) 

§1.25. Filing of Exceptions, Briefs, and Replies. 
(a) After the record of a hearing has closed, the administrative 

law judge [conducting the hearing, or an administrative law judge who 
has reviewed the record of the case] shall issue a proposal for decision 
[on the case], stating findings of fact, conclusions of law and making a 
recommendation to the commissioner on the case, or issue a final order, 
if authorized. 

(b) For cases heard by an [a department] administrative law 
judge employed by the department, the proposal shall be issued within 
30 working days from the date that the record of the case is closed. If 
the administrative law judge is unable to submit the proposal within 
the 30 days, the administrative law judge shall request an extension 
from the lead deputy general counsel. Neither the administrative law 
judge's failure to request an extension, the lead deputy general coun-
sel's failure to grant the requested extension, nor the administrative law 
judge's failure to submit the proposal within the 30-day extended pe-
riod shall in any way affect the validity of the proposal for decision or 
the commissioner's jurisdiction, consideration, or action relative to the 
proposal for decision. 

(c) Any party [of record] may, within 15 days after the date of 
service of such proposal, file exceptions and briefs to the proposal with 
the hearings clerk. Replies to such exceptions and briefs may be filed 
with the hearings clerk within 15 days after the date for filing of such 
exceptions and briefs. Notwithstanding any provision of these rules to 
the contrary, for purposes of this section, the term "filed" means actu-
ally received by the hearings clerk. Any exceptions, briefs, or replies 
filed shall be [directed to the administrative law judge, filed with the 
hearings clerk, and] served on parties in accordance with §1.5 of this 
chapter [title] (relating to Filing and Service of Documents). A request 
for extension of time [within which] to file exceptions, briefs, or replies 
shall be [directed to the administrative law judge and] filed with the 
hearings clerk and[. A copy thereof shall be] served on all other parties 
[of record by the party making such request] in accordance with §1.5 of 
this chapter [title] (relating to Filing and Service of Documents). The 
administrative law judge shall promptly notify the parties of the ruling 
on any request for extension and shall allow additional time only in ex-
traordinary circumstances where the interests of justice so require. A 
party may submit, and at the request of the administrative law judge 
shall submit, proposed findings of fact to be considered by the admin-
istrative law judge in the preparation of the proposal for decision. 

(d) - (f) (No change.) 

(g) Upon the expiration of the time for filing exceptions or 
replies to exceptions, or after such [replies and] exceptions and replies 
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have been filed and considered, the administrative law judge's proposal 
for decision shall be considered by the commissioner, who shall render 
a decision and issue an order. 

(h) In cases where the administrative law judge is authorized 
to issue a final order, the order will become final upon the expiration 
of the time for filing exceptions or replies to exceptions, or after such 
exceptions and replies have been filed and considered. 

§1.26. Decisions and Orders. 
(a) A final decision or order [issued by the commissioner] in 

a contested case shall comport with all of the requirements of the APA 
[Administrative Procedure Act], §2001.141, and shall be served on par-
ties in accordance with the APA, §2001.142 [that section]. 

(b) - (c) (No change.) 

§1.27. [Texas] Rules of Civil Procedure [Court To Apply]. 
Unless otherwise provided for in the APA [Act] or this chapter, the 
Texas Rules of Civil Procedure [and the Texas Rules of Civil Evidence] 
may be applied to govern procedural matters in proceedings before the 
department where, in the determination of [the commissioner or] the 
administrative law judge, such rules are practicable. 

§1.30. Default Provisions. 
(a) If a respondent [in an action before the department] fails 

to appear in person or by legal representative on the day and at the 
time set for hearing, the administrative law judge must, upon motion 
by the department's representative supported by proof the requirements 
of subsection (b) of this section have been met, [shall] enter a default 
judgment [in the matter] adverse to the respondent in which the allega-
tions in the notice of hearing are deemed admitted as true without any 
requirement for additional proof. [who has failed to attend the hearing. 
For purposes of this section, default judgment shall mean the issuance 
of a proposal for decision against the respondent in which the allega-
tions against the respondent in the notice of hearing are deemed admit-
ted as true without any requirement for additional proof to be submitted 
by the Complainant.] 

(b) A [Any] default judgment granted under this section will 
be entered [on the basis of the allegations contained in the notice of 
hearing and] upon the proof of proper notice to the defaulting party 
[opponent]. For the purposes of this section, proper notice means 
notice sufficient to meet the provisions of the Texas Government 
Code, §§2001.051, 2001.052, and 2001.054, and this section; such 
notice also shall include the following language in capital letters in 
at least 12-point boldface type: FAILURE TO APPEAR AT THE 
HEARING WILL RESULT IN THE ALLEGATIONS AGAINST 
YOU AS CONTAINED IN THIS NOTICE BEING ADMITTED 
AS TRUE, REGARDLESS WHETHER ADDITIONAL PROOF IS 
SUBMITTED. 

§1.41. Private Real Property Rights Affected by Governmental Ac-
tion. 

(a) Purpose. The purpose of this section is to establish pro-
cedures whereby [the Texas Department of Agriculture (]the depart-
ment[)] determines if private real property rights are affected by gov-
ernmental action taken by the department or the commissioner of agri-
culture. 

(b) Categorical Determination. Categorical determinations 
that no private real property interests are affected by the proposed 
governmental action obviates need for further compliance with the 
Private Real Property Preservation Act, Government Code, Chapter 
2007 (Chapter 2007) [(the Act)]. The following activities and pro-
grams, and policies or regulations promulgated to implement them, do 
not affect private real property interests: 

(1) - (2) (No change.) 

(3) Activities related to the general administrative practice 
and procedures of the department [agency]; 

(4) Requirements or activities relating to the implementa-
tion of the department's [agency's] promotional marketing or financial 
assistance programs; 

(5) (No change.) 

(6) Activities related to the issuance of licenses as part of 
the department's [agency's] farmers market certification program; 

(7) (No change.) 

(8) Activities related to the implementation of the 
department's [agency's] grant programs; and 

(9) Activities related to the implementation of the follow-
ing department [agency] regulatory programs: 

(A) - (B) (No change.) 

(C) Commodity Programs including the Agricultural 
Protective Act, [Aquaculture,] Cooperative Marketing Association, 
Commodity Warehouse, Egg Quality, and Piece Rate programs; 

(D) Weights and Measures programs including the 
[Fuel Quality and] Public Weigher program [programs]; 

(E) - (F) (No change.) 

(c) Guide for Evaluating Proposed Governmental Actions. 
The following governmental actions are covered under Chapter 2007 
[the Act]: 

(1) - (3) (No change.) 

(d) Making a No Private Real Property Impact (No PRPI) De-
termination. If it is determined that there are no private real property 
interests impacted by a specific governmental action, the need for any 
further compliance with Chapter 2007 [the Act] is obviated. 

(1) A No PRPI determination is determined by answering 
the following question: Does the covered governmental action result 
in a burden on private real property as that term is defined in Chapter 
2007 [the Act]? 

(2) (No change.) 

(3) If the answer to each of the questions posed in subpara-
graphs (2)(A)-(E) of this subsection is NO, there is a No PRPI deter-
mination, and no further action pursuant to Chapter 2007 [the Act] is 
needed for the action. If the answer to any of the questions posed is 
YES, a Taking Impact Assessment is required. 

(e) Taking Impact Assessment (TIA). 

(1) Prior to Completion of TIA. Before a TIA is completed, 
it should be determined by the procedure established by subsections 
(b)-(c) of this section that: 

(A) (No change.) 

(B) the contemplated governmental action does not fall 
within the exceptions to Chapter 2007 [the Act]; and 

(C) (No change.) 

(2) Elements of the TIA. The specific elements that must 
be evaluated when proposing to undertake a governmental action that 
requires a TIA include the following: 

(A) - (D) (No change.) 
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(E) whether engaging in the proposed governmental ac-
tion will constitute a "taking" as determined by answering the following 
questions. 

(i) - (ii) (No change.) 

(iii) Is there a "taking" under Chapter 2007 [the Act] 
(25% diminution in value or property subject of the governmental ac-
tion)? 

(f) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 22, 
2022. 
TRD-202203839 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
4 TAC §1.8, §1.22 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and duties 
under the Texas Agriculture Code and Section 2001.004 Texas 
Government Code, which allows state agencies to adopt rules 
of practice. 
Texas Agriculture Code, Chapter 12 is affected by the repeals. 
§1.8. Published Service in Nonrulemaking Proceedings. 

§1.22. Rules of Discovery and Sanctions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 22, 
2022. 
TRD-202203840 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 13. PUBLIC GRAIN WAREHOUSES 
[GRAIN WAREHOUSE] 
4 TAC §§13.1 - 13.4, 13.6 - 13.15, 13.17, 13.18, 13.20 

The Texas Department of Agriculture (Department) proposes 
amendments to 4 Texas Administrative Code §13.1, concerning 
Definitions; §13.2, concerning General Requirements; §13.3, 
concerning License and Permits; §13.4, concerning Bonding 
Requirements; §13.6, concerning Financial Statements; §13.7, 
concerning Fees; §13.8, concerning Capacity Changes; §13.9, 

concerning Voluntary Surrender of License (Voluntary Close-
out); Going out of Business; §13.10, concerning Full Transfer or 
Sale of Warehouse Assets (New Owner); §13.11, concerning 
Record Retention; §13.12, concerning Warehouse Receipts; 
§13.13, concerning Customer Settlement Sheets; §13.14, con-
cerning Temporary Storage; §13.15, concerning Shortage of 
Grain; §13.17, concerning Delivery of Stored Grain (Satisfaction 
of Storage Obligations); §13.18, concerning Depositor Claims 
on Warehouse Operator's Bond; and §13.20, concerning Sus-
pension of a Grain Warehouse License. 
The Department identified the need for the proposed amend-
ments during its rule review conducted pursuant to Texas Gov-
ernment Code, §2001.039, the adoption for which can be found 
in the Review of Agency Rules section of this issue. 
The proposed amendments include a change to the chapter's 
title to "Public Grain Warehouses," to use terminology contained 
in Chapter 14 of the Texas Agriculture Code (Code). 
The proposed amendments to §13.1 remove several unneces-
sary definitions, add definitions for "open storage grain" and "ter-
minal storage" to account for the use of these terms in this chap-
ter, modify the definition of "temporary storage" to describe a 
particular location where grain might be stored, and make edito-
rial changes to improve the rule's readability. 
The proposed amendments to §13.2 remove redundant 
language involving requirements related to Department inspec-
tions, clarify compliance requirements for warehouse operators, 
and correct grammatical and spelling errors. 
The proposed amendments to §§13.3 and 13.4 make editorial 
changes to improve the rules' readability and remove unneces-
sary or redundant language. 
The proposed amendments to §13.6 removes outdated lan-
guage on financial statement requirements for licensees. 
The proposed amendments to §13.7 clarify that the fee for ad-
ditional locations under combination public grain warehouse li-
censes applies to locations that have only one public grain ware-
house, not just facilities, as facility is defined by section 14.022 
of the Code as two or more public grain warehouses located in 
close proximity on the same general location. 
The proposed amendments to §§13.8 - 13.15, §13.17, and 
§13.18 make editorial changes, remove unnecessary or redun-
dant language, and correct spelling errors. 
The proposed amendments to §13.20 clarify what would lead to 
the suspension of a grain warehouse license. 
In addition, "warehouse receipt" and "grain warehouse receipt" 
are changed to "receipt" throughout the rules to standardize ter-
minology and use a term defined in Chapter 14 of the Code. Sim-
ilarly, the term "warehouse" and "grain warehouse" is changed 
to "public grain warehouse" throughout. The term "title" is also 
changed to "chapter" when referring to sections in this chapter, 
and rule headings are capitalized where they are not currently. 
Mr. Philip Wright, the Administrator for Regulatory Affairs, 
has determined that for the first five-year period the proposed 
amendments are in effect, there will be no fiscal implications 
for the state or local governments as a result of enforcing or 
administering the rules. 
Mr. Wright has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
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benefit will be increased consumer protection through improved 
readability and clarity of the rules. 
Mr. Wright has determined there are no anticipated economic 
costs to persons required to comply with the proposed amend-
ments. 
Mr. Wright has provided the following government growth impact 
statement, as required pursuant to Texas Government Code, 
§2001.0221. During the first five years the proposed amend-
ments are in effect: 
(1) no government programs will be created or eliminated; 
(2) no employee positions will be created or eliminated; 
(3) there will be no increase or decrease in future legislative ap-
propriations to the Department; 
(4) there will be no increase or decrease in fees paid to the De-
partment; 
(5) no new regulations will be created by the proposal; 
(6) there will be no expansion, limitation, or repeal of existing 
regulation; 
(7) there will be no increase or decrease in the number of indi-
viduals subject to the rules; and 

(8) there will be no positive or adverse effect on the Texas econ-
omy. 
The Department has determined the proposed rules will not af-
fect a local economy within the meaning of Government Code, 
§2001.022, and will not have an adverse economic effect on 
small businesses, micro-businesses, or rural communities. 
Written comments on the proposal may be submitted by mail to 
Mr. Morris Karam, Assistant General Counsel, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711, or by 
email to morris.karam@texasagriculture.gov. Comments must 
be received no later than 30 days from the date of publication of 
the proposal in the Texas Register. 

The amendments are proposed pursuant to Section 14.015 of 
the Texas Agriculture Code (Code), which provides the depart-
ment with the authority to adopt rules necessary for the adminis-
tration of requirements and procedures for the operation of public 
grain warehouses. 
The code affected by the proposal is Texas Agriculture Code, 
Chapter 14. 
§13.1. Definitions. 

In addition to the definitions set out in the Texas Agriculture Code, 
Chapter 14, Subchapter A, the following words and terms, when used 
in this chapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

[(1) Approved Warehouse--A public grain warehouse that 
has been inspected by the department and found to be suitable for the 
storage of grain.] 

[(2) Authorized Personnel--Any person authorized by the 
warehouse operator to sign warehouse receipts or otherwise act on be-
half of the warehouse operator.] 

(1) [(3)] Code--Texas Agriculture Code. 

[(4) Company Owned Temporary Storage--Grain that is 
stored on the ground or in a non-approved structure that:] 

[(A) is owned by the warehouse in which it is stored; 
and] 

[(B) is not covered by a negotiable warehouse receipt;] 

[(5) Company Owned Terminal Storage--Grain that is 
owned by the warehouse and stored in another licensed warehouse.] 

[(6) Current License--A license that is neither delinquent, 
expired, suspended or revoked.] 

(2) [(7)] Daily position report [Position Report]--A daily 
continuous inventory that gives the amount of grain received for each 
kind and class of grain and type of storage obligation,[.] the [The] 
amount of grain received, shipped out, or transferred (from one type of 
storage obligation to another) for each transaction or load, and [as well 
as] the total storage obligation of the warehouse at the close of each 
day. 

[(8) Delinquent License--A license that has not been re-
newed and has been expired less than one year.] 

(3) [(9)] License--A public grain warehouse license. 

(4) [(10)] Manager--A person responsible for the operation 
of the warehouse. 

(5) [(11)] Open storage grain [Storage Grain Temporary]--
Grain that [is stored on the ground or in a non-approved structure that]: 

(A) is received for storage by a public grain warehouse; 

(B) is not covered by a [negotiable warehouse] receipt; 
and 

(C) is not owned by the warehouse in which it is stored. 

[(12) Open Storage Grain Terminal--Grain that: 

(A) is received for storage by a public grain warehouse 
in another licensed warehouse; 

(B) is not covered by a negotiable warehouse receipt; 
and 

(C) is not owned by the warehouse in which it is stored.] 

(6) [(14)] Outstanding receipt [Warehouse Receipt]--A re-
ceipt that has not been returned to and canceled [cancelled] by the ware-
house operator. 

(7) [(13)] Partial inspection--Inspections including, but not 
limited to, the following inspections: 

(A) of a new facility [inspection]; 

(B) under the terms of a suspension or probation; 

(C) in response to a complaint that the warehouse oper-
ator has not complied with duties and obligations provided for by this 
chapter and the complaint is determined by the department to be valid; 
or[.] 

(D) as a follow up inspection for the following purposes 
[to include]: 

(i) shortages; 

(ii) records not immediately available at headquar-
ters or where access to [of] records was [were] refused during a previ-
ous inspection; 

(iii) to ensure that record keeping discrepancies dis-
covered during a previous inspection have been corrected; [or] 

(iv) to monitor a suspension or probation; or 
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(v) to monitor termination of arrangements for stor-
ing, shipping, or handling of [or] grain under the Code [code]. 

(8) [(15)] Producer--The owner, tenant, or operator of land 
who has an interest in, and receives all or part of the proceeds from, the 
sale of grain produced on the land. 

(9) [(16)] Received--Actual [actual] possession. 

(10) [(17)] Temporary storage [Storage]--A place on the 
ground or non-approved structure that can be used to store grain [Grain 
that is stored on the ground or in a non-approved structure] with written 
permission from the department. 

(11) Terminal storage--Storage of grain in a licensed ware-
house that is either owned by another licensed warehouse or received 
for storage by another licensed warehouse. 

[(18) Violation--A failure to comply with any provision or 
requirement of the code, Chapter 14, or a rule adopted under the au-
thority of the code, Chapter 14, an order of the Commissioner of Agri-
culture or the Commissioner's designee, a Notice to Comply, a Notice 
of Suspension, or any other agency order authorized by law, or com-
mission of an offense defined by the code, Chapter 14.] 

§13.2. General Requirements. 

In addition to any other obligations set out in the [Texas Agriculture] 
Code [(the code)], Chapter 14, [Subchapter A,] or this chapter, the 
warehouse operator shall be responsible for the general obligations of 
this section. In the event of a conflict between these general obligations 
and the obligations established elsewhere, the Code [code] shall control 
first and then the most specific provision which provides the greatest 
protection to the depositor or other customer of the warehouse. [These 
responsibilities are in addition to any provided in the code.] 

(1) Warehouse operators shall comply with all [applicable 
provisions of the code, Chapter 14, this chapter, and all other] orders, 
notices, or requests for reports or other information from the depart-
ment. 

(2) The following people shall be considered to have au-
thority to act on behalf of the warehouse operator: sole [Sole] propri-
etor, general or managing partner, chief financial officer, chief operat-
ing officer, president, vice president, treasurer, chief executive officer, 
manager, any person authorized to sign [warehouse] receipts, or any 
person authorized to negotiate or sign contracts with producers of com-
modities regulated by the Code [code]. 

(3) In addition, the licensee shall also notify the department 
in writing within 10 days of any change in: 

(A) - (C) (No change.) 

(D) personnel authorized to sign [warehouse] receipts; 
or [and/or] 

(E) (No change.) 

(4) A public grain warehouse shall be considered suitable 
for storing, shipping, and handling grain if it meets the following re-
quirements. 

(A) It is weathertight [weather tight] to protect grain 
from the elements at all times except if approved for temporary storage 
by the department (see [See] §13.14 of this chapter [title] relating to 
Temporary Storage). 

(B) A public grain warehouse shall keep open storage 
grain separate from non-public storage facilities. An exception would 
be when a permanent wall can be constructed to separate the two types 
of grain. 

(C) - (D) (No change.) 

(5) The warehouse operator shall be responsible for ensur-
ing that all application materials, reports, or records are submitted or 
made available to the department [agency]. The action or lack of ac-
tion of a third party shall not relieve the warehouse operator of these 
responsibilities. 

(6) A licensee shall maintain a complete, correct, and legi-
ble daily position report, which shall be kept current as of the close of 
each business day. 

(7) The daily position report shall declare all grain in the 
warehouse or in temporary storage as either receipted grain, open stor-
age grain including that in terminal storage, or company-owned grain 
including that in terminal storage. Company owned grain may be re-
ported as paid and unpaid, separately or combined, in the daily position 
report. Any change on the daily position report shall be supported by 
at least one of the following documents: 

(A) - (B) (No change.) 

(C) a canceled [grain warehouse] receipt; or 

(D) (No change.) 

(8) An expired [warehouse] receipt is non-negotiable and 
the obligation transfers on the daily position report from [warehouse] 
receipted grain to open storage grain. The depositor has the option 
to have a new [negotiable warehouse] receipt issued after satisfying 
accrued storage and handling charges[,] or to leave as an open stor-
age obligation. The licensee has the option to offset any accrued stor-
age and handling charges. Before the offset, the licensee shall pro-
vide 30-days [30 days] advance notice by certified mail sent to the last 
known address of the depositor. Such notice shall contain a statement 
of account including, but not limited to, the kind of grain, quantity, cur-
rent market price, and accrued storage and handling charges. Storage 
charges may be calculated for the ten-year term at the present rate on the 
day of the offset, unless the storage rate is indicated on the [warehouse] 
receipt. 

(9) - (10) (No change.) 

[(11) A reasonable time is defined as regular business hours 
of the grain warehouse. If the warehouse is a facility that has no em-
ployees on site, then the regular business hours of the main headquar-
ters will be used. If a facility does not have regular hours, then 8:00 
a.m. to 5:00 p.m., Monday thru Friday will be considered their regular 
hours.] 

[(12) Grain Warehouse records must be made available for 
immediate inspection at the request of the inspector.] 

[(13) Access to records of businesses operated from the 
same location that deal in grain must be made available for immedi-
ate inspection at the request of the inspector.] 

(11) [(14)] Records related to multiple business operations 
at the same location must be kept separately [separate] and not mixed 
with public grain warehouse records. 

(12) [(15)] Records must have a legend, code sheet, or key 
list showing the meaning of any abbreviations or headings in the main 
record keeping system sufficient to allow inspection of the records 
without further interpretation by warehouse operator, authorized agent, 
or other employee. 

(13) [(16)] Records must be legible, correct, and accurate. 

(14) [(17)] Grain amount, when required, shall be stated in 
the unit measure for the commodity in common use in the industry[.] 
(i.e., bushels, cwt., or lbs.). 
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(15) [(18)] Any warehouse with a 3.0% or greater variance 
between the measured grain position and the grain position as estab-
lished by the daily position report, on the date of measurement, may be 
suspended until the shortage is corrected. During the suspension, the 
department is authorized to seize any unused receipts, the daily position 
report, and the warehouse license and hold same until the department 
is satisfied that the shortage is corrected. 

§13.3. License and Permits. 
(a) A person required to be licensed shall apply on a form pre-

scribed by the department and in addition shall submit a continuous 
bond, financial statement, verification of insurance, [and if necessary] 
a successor's agreement if necessary, and the fee(s) as required by §13.7 
of this chapter [title] (relating to Fees). All forms may be obtained from 
the department. 

(b) Unless otherwise approved as a combination license re-
quired by the [Texas Agriculture] Code [(the code)], §14.022, a person 
shall obtain a separate license for each location. 

(c) The purchaser of a licensed public grain warehouse facil-
ity shall assume all outstanding warehouse obligations, including, but 
not limited to, [warehouse] receipts or open storage accounts up to the 
amount of grain in storage at the time of purchase. 

(d) If a license has expired, the [grain] warehouse operator, 
upon request, shall surrender all unused [warehouse] receipts to the 
department. 

(e) (No change.) 

(f) An application [individual, corporate or partnership appli-
cant] may be denied [a license] if the applicant has committed a viola-
tion of the Code [code], Chapter 14, or had a public grain warehouse 
license revoked[,] within two years prior to applying for a license. For 
business applicants, this not only includes the business entity itself but 
also all corporate or company officers, all partners, and all stockhold-
ers or shareholders who own, hold, or otherwise control 25% or more 
of the corporation's or company's stock or shares. 

(g) A license [to operate a public grain warehouse, issued un-
der the code, Chapter 14 and these rules,] is not transferable. 

(h) A separate insurance policy is required for each individual 
facility unless it is [not] part of a combination. 

(i) - (k) (No change.) 

(l) A license that has not yet expired may be renewed when ac-
companied by the required renewal form or application,[;] continuous 
bond, financial statement,[;] verification of insurance, and the fee(s) re-
quired by §13.7 of this chapter [title] (relating to Fees). If a [person's] 
license has been expired for one year or longer, the licensee [person] 
may not renew the license but must comply with the requirements and 
procedures for obtaining an original license. 

[(m) A corporate or partnership applicant includes the busi-
ness entity itself, all corporate or company officers, all partners, and all 
stockholders or shareholders who own, hold, or otherwise control 25% 
or more of the corporation's or company's stock or shares. Partnership 
in this section means any form of partnership and corporate means any 
business entity that is not a partnership.] 

§13.4. Bonding Requirements [requirements]. 
(a) The bond, required by the [Texas Agriculture] Code, 

§14.022, shall be a single continuous bond[,] issued by a single corpo-
rate surety licensed to do business in the State of Texas except for: 

(1) mid-year [mid year] capacity changes, provided that the 
separate bond or bonds obtained for such capacity changes are com-
bined into a single bond prior to or upon renewal of the license; and 

(2) temporary storage that requires an additional bond will 
be handled the same way as a mid-year [mid year] capacity change. 

(b) - (c) (No change.) 

§13.6. Financial Statements. 
(a) A warehouse operator shall file with the department a fi-

nancial statement showing the net worth of the operator's grain ware-
house business as part of an [the operator's] application for a new li-
cense and thereafter shall file with the department a new financial state-
ment, reflecting the net worth of the operator's grain warehouse busi-
ness at the end of the operator's most recent fiscal year, no later than 
the 90th day following the end of the operator's most recent fiscal year. 

(b) The [Through March 31, 2011, the financial statement re-
quired by subsection (a) of this section must be notarized and on the 
most current version of department form RGW-306 Financial State-
ment, unless the statement is a reviewed or audited financial statement 
prepared and signed by an independent certified public accountant. Ef-
fective April 1, 2011, the] financial statement required by subsection 
(a) of this section must be a reviewed or audited financial statement 
prepared and signed by an independent public accountant. 

(c) - (g) (No change.) 

§13.7. Fees. 
(a) Single public grain warehouse license. The annual and re-

newal fee for a single public grain warehouse license is $500.00. 

(b) Combination public grain warehouse license. The annual 
and renewal fee for a combination public grain warehouse license is 
$500.00 for the headquarters location and $300.00 for each additional 
public grain warehouse or facility location. 

(c) - (d) (No change.) 

§13.8. Capacity Changes. 
(a) (No change.) 

(b) An increase of total storage will be complete after the fol-
lowing requirements are met. 

(1) (No change.) 

(2) The department's designation [(number or lettering)] of 
storage units (numbering or lettering) will be used for formal notices. 

(3) - (5) (No change.) 

(6) Capacity changes are subject to inspection fees pro-
vided in §13.7 of this chapter [title] (relating to Fees). 

(7) (No change.) 

(8) Requirements related to temporary storage are provided 
in §13.14 of this chapter [title] (relating to Temporary Storage). 

(c) A decrease of total storage capacity will be completed after 
the following requirements are met: 

(1) - (2) (No change.) 

(3) Capacity changes are subject to inspection fees pro-
vided in §13.7 of this chapter [title]. 

§13.9. Voluntary Surrender of License (Voluntary Closeout); Going 
out of Business 
In order to close out a public grain warehouse license, the following 
requirements must be met. 

(1) All outstanding [warehouse] receipts must be canceled 
[cancelled] by the warehouse operator. 

(2) - (3) (No change.) 
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§13.10. Full Transfer or Sale of Warehouse Assets (New Owner). 
(a) All outstanding [warehouse] receipts must be canceled 

[cancelled] by the warehouse operator and reissued by the new owner. 

(b) - (d) (No change.) 

§13.11. Record Retention. 
(a) (No change.) 

(b) Daily position reports [Position Report] must be kept three 
years after the close out inspection is complete. 

(c) - (g) (No change.) 

§13.12. [Warehouse] Receipts. 
(a) A warehouse operator shall not issue a [warehouse] receipt 

to anyone other than a depositor [as defined by the Texas Agriculture 
Code (the code) §14.001(a), (1) and the code, §14.054 (b)]. 

(b) A warehouse operator shall not issue a [warehouse] receipt 
to a bank or financial institution unless the bank or institution fulfills 
the requirements of a depositor. 

(c) (No change.) 

(d) The warehouse operator shall not store, maintain, keep, or 
otherwise be in possession of a [an issued] receipt that has not been 
canceled [cancelled] except receipts made out in the name of the ware-
house operator. 

(e) Any receipt returned to the [grain] warehouse operator 
must be canceled at the time it is received. The warehouse operator 
shall write the word "Canceled" ["Cancel"] across the front of the 
receipt. 

(f) A warehouse operator shall not issue a [warehouse] receipt 
for grain that is approved for temporary storage. 

(g) Receipted [Warehouse receipted] grain must be kept in 
storage by the warehouse operator until the warehouse receipt is 
canceled. 

§13.13. Customer Settlement Sheets. 
(a) Multiple customer settlement sheets must be serially num-

bered and sequentially used. 

(b) - (c) (No change.) 

§13.14. Temporary Storage. 
(a) A request to approve temporary storage is a requested 

inspection and is subject to an inspection fee found in §13.7 of this 
chapter [title] (relating to Fees). 

(b) A warehouse operator must give written notice to the de-
partment that temporary storage will be needed [and shall be submitted 
to the department] prior to use of the temporary storage. The notice 
shall contain the following information: 

(1) - (4) (No change.) 

(c) A separate log from the daily position report [Daily Posi-
tion Report] shall be kept for temporary storage. 

(d) - (k) (No change.) 

(l) Insurance requirements in §13.5 of this chapter [title] (re-
lating to Insurance Requirements) must be met. 

(m) Bonding requirements in section §13.4 of this chapter 
[title] (relating to Bonding Requirements) must be met. 

§13.15. Shortage of Grain. 
(a) - (b) (No change.) 

(c) A warehouse operator may correct shortages by spot pur-
chasing and delivery[,] or transferring from company-owned [company 
owned,] grain of the same type with equal or higher value[.] (i.e., class 
and grade, [--] including subclass for wheat). 

(d) - (f) (No change.) 

§13.17. Delivery of Stored Grain (Satisfaction of Storage Obliga-
tions). 
A warehouse operator must ship grain, at the request of the receipt 
holder who returns a [warehouse] receipt with orders to ship, within the 
time period specified by the shipping order, or within the time period 
specified by written agreement that clearly supersedes [supercedes] the 
shipping order. A written agreement does not supersede [supercede] a 
shipping order if it was signed prior to receipt of the shipping order and 
clearly states that the written agreement shall control time of shipment 
while the agreement is in effect to the exclusion of any shipping orders. 
In the absence of a time period for shipment in the shipping order or 
[in] the absence of a written agreement, grain must be shipped within 
a reasonable time, not to exceed 48 hours unless approved by the de-
partment. 

§13.18. Depositor Claims on Warehouse Operator's Bond. 
(a) Price of the commodities for the purpose of calculating a 

claim on a bond becomes fixed the date the department becomes aware 
or is notified of the public grain warehouse failure. 

(b) (No change.) 

(c) Requirements to submit claims are as follows. 

(1) - (2) (No change.) 

(3) Claims must be supported by [grain warehouse] re-
ceipts, scale weight tickets, or any other information pertinent to the 
claim and must accompany the form prescribed by the department. 

§13.20. Suspension of a [Grain Warehouse] License. 
The license of a [A] warehouse operator that does not submit the re-
quired fees, application, bonding instrument, or certificate of insurance 
will be suspended automatically and remain suspended until such re-
quirements [the required documents] are received by the department. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 22, 
2022. 
TRD-202203849 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

PART 2. TEXAS ANIMAL HEALTH 
COMMISSION 

CHAPTER 38. TRICHOMONIASIS 
4 TAC §§38.1 - 38.4, 38.6, 38.8 

The Texas Animal Health Commission (commission) proposes 
amendments to Title 4, Texas Administrative Code, Chapter 38, 
§§38.1 - 38.4, 38.6 and 38.8, concerning "Trichomoniasis". 
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BACKGROUND AND SUMMARY OF PROPOSED AMEND-
MENTS 

The commission proposes amendments to Chapter 38 to clarify, 
correct and update information and procedures regarding the Tri-
chomoniasis program and testing requirements. 
Bovine Trichomoniasis is a sexually transmitted disease of cattle 
caused by the organism Trichomonas foetus. The trichomonia-
sis organism is found on the surface of an infected bull's penis 
and on the inside of the prepuce. Once a bull is infected, it is 
infected for life and is a reservoir for the organism. An infected 
bull will not show symptoms but will physically transmit the or-
ganism to female cattle during the breeding process. Clinical 
indications of the presence of trichomoniasis in female cattle in-
clude reduced pregnancy rates, changes in pregnancy pattern 
(shift towards more late calving cows), pus in the uterus (pyome-
tras) and higher rates of abortion throughout the pregnancy. 
Unlike bulls, Trichomoniasis infected females will show an im-
mune response to the presence of the Trichomonas foetus or-
ganism in their reproductive tract. Antibodies are produced both 
within the reproductive tract and blood which helps in the clear-
ance of the infection in many exposed females. The immunity 
is short-lived and cattle that have previously cleared the infec-
tion can become re-infected if exposed to the organism during 
a following breeding. Infected female cattle can remain infected 
throughout their pregnancy, deliver a live calf and be a potential 
threat in spreading the disease in the next breeding season. 
The Bovine Trichomoniasis Working Group (TWG) had an an-
nual review on May 24, 2022, to evaluate the effectiveness of the 
current program. The TWG discussed the program overview to 
date, the management of infected herds, and the need for pos-
sible revisions to the program. 
The TWG recommends that five changes be made in the Tri-
chomoniasis control program. 
The first is to require all bulls that are part of a herd one year 
after the date the hold order or quarantine on the herd was re-
leased shall be officially tested for Trichomoniasis. This recom-
mendation addresses the issue of repeat Trichomoniasis posi-
tive herds. Through May 2022, 6 of the 31 herds, for calendar 
year 2022, testing positive for Trichomonas foetus are herds with 
repeat infections. Since 2020, 33 of the 209 Trichomoniasis pos-
itive herds are herds with repeat infections. 
The second recommendation is to increase the transit timeframe 
for certified veterinarians to submit the Trichomoniasis sample 
submitted in phosphate buffered saline (PBS) from 96 hours to 
120 hours after collection. Studies have shown that the extended 
travel time for samples submitted in PBS did not significantly 
affect the sensitivity of Reverse Transcriptase PCR tests con-
ducted on these samples. TAHC staff also recommend that ster-
ile saline be added as a medium that can be used for submitting 
Trichomoniasis samples and recommends transit times match 
those of phosphate buffered saline. Sterile saline is readily avail-
able in veterinary clinics and is a more cost-effective solution 

The third recommendation was to approve pooling of samples 
submitted in phosphate buffered saline. Experts from Texas 
A&M Veterinary Medical Diagnostic Laboratory (TVMDL) re-
ported that PCR testing conducted on samples submitted in 
phosphate buffered saline was found to be a more sensitive test 
than the traditional PCR test conducted on samples submitted 
via In-Pouch. Pooled sample results with a Cycle Threshold 
(CT) value of 38 or lower are interpreted as positive. The cutoff 

for single samples is a CT value of 35. According to data 
presented, raising the cutoff by three cycles compensates for 
the reduction in sensitivity when samples are pooled. If a pooled 
sample comes up positive, PCR testing is conducted on each 
individual sample in the pool using the cutoff of 35. TAHC staff 
also recommend that sterile saline be added as a medium that 
can be used for submitting Trichomoniasis samples that can 
be pooled by the diagnostic laboratory. Pooling is often more 
cost effective for producers and it is an adequate way to screen 
herds. Some sensitivity is lost when pooling samples, but if a 
disease is detected, individual tests can be conducted. 
The fourth recommendation would clarify the current rule and 
set a definitive timeframe for untested bulls that are purchased 
to change status from a cull/slaughter bull to a breeding bull. 
These bulls are moved under a Hold Order for testing to change 
the animal's slaughter bull status to a breeding bull. The recom-
mendation is that these bulls must be tested within seven days 
of the purchase date. 
The fifth recommendation was to change terminology from "Tri-
chomoniasis approved feedyard" to "Trichomoniasis certified fa-
cility" to reduce confusion. The term "approved feedyard" has a 
different application and requirements that are more commonly 
associated with disease control efforts related to Tuberculosis 
and Brucellosis. 
SECTION-BY-SECTION DISCUSSION 

The proposed amendment to §38.1, Definitions, amends the def-
inition of "Certified Veterinarian" and "Official Laboratory Pooled 
Trichomoniasis test samples." The term "Certified Veterinarian" 
was amended to add that a certified veterinarian must meet the 
requirements and have authorized personnel status as listed in 
4 Tex. Admin. Code Chapter 47. The term "Official Laboratory 
Pooled Trichomoniasis test samples" was updated to clarify that 
the laboratory can pool samples for polymerase chain reaction 
(PCR) testing only. Other non-substantive updates were made 
to the section to improve understanding and readability. 
The proposed amendments to §38.2, General Requirements, 
clarifies Trichomoniasis testing requirements and timeframes. 
The amendments to §38.2(c) specify that requests for confir-
matory testing be in writing to the TAHC Region Director and 
that confirmatory testing must be conducted within 30 days after 
the date of the original test, Other non-substantive organizational 
changes to improve readability were made to the subsection. To 
reduce confusion, the amendment to §38.2(d)(2) changes the 
term "approved feedlot" to "Trichomoniasis certified facility" be-
cause the term "approved feedyard" has a different application 
and requirements that are more commonly associated with dis-
ease control efforts related to Tuberculosis and Brucellosis. The 
amendment to §38.2(d)(3) specifies a timeframe, seven days, 
to initiate the test for untested bulls purchased to change status 
from a slaughter bull to a breeding bull. 
The proposed amendments to §38.3, Infected Herds, corrects 
and clarifies terminology, and requires additional testing for bulls 
that are part of an infected herd. The amendment to §38.3(a) 
corrects terminology and clarifies that breeding bulls "which test 
positive for Trichomoniasis" as opposed to "have been disclosed 
as reactor" may be retested under certain conditions. The same 
provision clarifies that to be released from hold order or quaran-
tine, a bull that is retested must have two consecutive negative 
tests by PCR within 30 days of the initial test. The proposal adds 
§38.3(e) to require all bulls that are part of a herd one year after 
the date the hold order or quarantine on the herd was released 
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to be officially tested for Trichomoniasis. The provisions that fol-
low the addition were renumbered accordingly. Multiple amend-
ments to Chapter 38, including §38.2, clarifies that PCR testing 
is conducted as opposed to RT PCR. Other non-substantive up-
dates or grammatical corrections were made to the section to 
improve readability. 
The proposed amendments to §38.4, Certified Veterinary Practi-
tioners, changes §38.4(a) to align with the amended definition of 
"Certified Veterinarians" in §38.1 and authorized personnel sta-
tus requirements in 4 TAC Chapter 47. 
The proposed amendments to §38.6, Official Trichomoniasis 
Tests, changes §38.6(1)(B) to (1) allow Trichomoniasis sam-
ples to be submitted in sterile saline, in addition to phosphate 
buffered saline, (2) increases transport time to the laboratory 
from 96 to 120 hours, and (3) recognizes that Trichomonia-
sis samples pooled at the laboratory at a ratio of up to five 
individually collected samples pooled for one test may qualify 
as official tests. To promote understanding and compliance, 
the amendment specifies that veterinary practitioners may not 
submit pooled samples for an official test. 
The proposed amendments to §38.8, Herd Certification Pro-
gram--Breeding Bulls, provides and italicizes the full scientific 
name of Trichomoniasis, Trichomonas foetus. The proposed 
amendments update the term throughout Chapter 38. 
FISCAL NOTE 

Ms. Myra Sines, Chief of Staff of the Texas Animal Health Com-
mission, determined for each year of the first five years the rules 
are in effect, there will be no additional fiscal implications for 
state or local government because of enforcing or administer-
ing the proposed rules as commission employees currently allo-
cated to these activities will continue to administer and enforce 
these rules as part of their current job duties and resources. 
The effect on state government for each year of the first five 
years the proposed amendments are in effect is null. Ms. Sines 
has determined that there is no estimated increase or loss in 
revenue to the state or local government as a result of enforcing 
or administering the rule amendments. 
PUBLIC BENEFIT NOTE 

Ms. Sines determined that for each year of the first five years 
the rules are in effect, the anticipated public benefit is reduced 
incidence of trichomoniasis reinfection in Texas cattle herds and 
added flexibility and cost efficiencies for regulatory testing pro-
cedures. 
TAKINGS IMPACT ASSESSMENT 

The commission determined that the proposal does not restrict, 
limit, or impose a burden on an owner's rights to his or her private 
real property that would otherwise exist in the absence of gov-
ernment action. Instead, the proposed amendments relate to the 
handling of animals, including requirements concerning testing, 
movement, inspection, identification, reporting of disease, and 
treatment pursuant to 4 TAC §59.7. Therefore, the proposed 
rules are compliant with the Private Real Property Preservation 
Act in Texas Government Code §2007.043 and do not constitute 
a takings. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Ms. Sines has determined that there will be a cost for producers 
with Trichomoniasis infected herds to test all bulls one year after 
the date the quarantine or hold order was released for the herd. 
Ms. Sines has also determined that there may be an adverse 
economic effect on small businesses, or micro-businesses. 
Those impacts are the same as adverse economic impacts to 
the persons that are required to test all bulls in their herd one 
year after the date the Trichomoniasis quarantine or hold order 
was released. However, most herd owners with previously 
infected bulls are conducting yearly PCR testing prior to rein-
troducing them to the herd. There are currently 144,000 herds 
within the State of Texas and Commission data indicates there 
are 108 herds currently under quarantine or hold order as of 
the preparation of this analysis. The proposed rule requiring an 
annual retest may have an adverse impact on these livestock 
owners. The commission believes that most if not all of these 
livestock owners qualify as a small or micro-business. 
It is difficult to predict the economic impact the proposed rule 
would have on the herds because herd size, facility size, equip-
ment, animal husbandry, handling practices and business mod-
els vary per facility. Because veterinary pricing varies signifi-
cantly (flat rate, graduated rates and herd call rates) the agency 
cannot quantify how much it will cost a livestock owner to test 
the owner's bulls. However, based on TVMDL costs of $25 per 
individual sample or $30 for a pooled sample of five, plus ac-
cession fees, and information obtained from private veterinary 
practitioners, the commission estimates that each test will cost 
approximately $75 to $125. This is an assurance test for the 
producer and the producer's neighbor to ensure that the herd is 
clean and the disease has been eradicated. The cost of testing 
at 12 months is offset by the cost of having Trichomoniasis in the 
herd. Assessment of the cost of keeping a chronic Trichomonia-
sis infection in a herd shows that 14% of the total pounds sold at 
weaning was lost due to effects of the disease, such as reduced 
pregnancy rates, later calving cows, and higher rates of abortion 
in infected herds. 
As such, alternatives were considered to achieve the goals of the 
proposed new rules while reducing potential adverse impacts on 
small and micro-businesses and persons required to comply. 
One alternative was to do nothing. This alternative was rejected 
because the current rules and science associated with Trichomo-
niasis indicate there is an increased risk for herd reinfection and 
disease spread if previously positive herds are not actively mon-
itored and tested for Trichomoniasis following the release of a 
disease quarantine or hold order. The limitation of treatments 
and testing for female cattle requires additional surveillance for 
herds where the disease was detected. 
Another alternative was to consider alternative testing time-
frames after the quarantine release. The commission consid-
ered 6, 12 and 18 months. To control Trichomoniasis in an 
infected herd, positive bulls must be identified and removed and 
sexual rest must be enforced for suspected and exposed female 
cattle following the current breeding season. The gestation 
period of a cow ranges from 279 to 287 days. After gestation 
or an abortion, open cows cannot be considered a lower risk 
until the female has had 120 to 150 days or more of sexual 
rest. Given this timeframe and management practices of typical 
herds, testing at 12 months coincides with the time period when 
bulls are handled to prepare them for the breeding season. 
Moreover, 6 months was too short of a timeframe to allow for po-
tential reinfection of bulls from a positive female and 18 months 
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would likely occur in the middle of a typical breeding season. As 
such, the 6- and 18-month timeframes were rejected. 
Another alternative was to require herds to test each bull and 
not allow pooled samples due to the previous infection. The pro-
posed rule allows for pooled sampling because of the cost sav-
ings associated with pooled samples. A single test at TVMDL 
cost $25 plus accession fees. As such, five individual tests would 
cost $125 plus fees. Alternatively, five pooled tests cost $30 plus 
fees. The proposed rule allows for pooled samples because a 
$95 savings is more cost effective for livestock owners, espe-
cially for those with herds that are negative. 
Another alternative considered by the TWG was to require two 
annual tests following release. While two annual tests may be 
preferred, this alternative would increase testing costs and was 
rejected because the gestation term plus the 120-150 days of 
sexual rest for female cattle would provide a balanced approach 
to disease mitigation. 
The commission determined that there will be a minimal effect on 
rural communities, since the economic contribution of Trichomo-
niasis infected cattle herds is not a significant driver of economic 
activities. As the number of herds with infected bulls is less than 
.00075, in an effort to maintain this low impact and the low per-
centage, the agency has decided to move forward to contain and 
minimize the spread of Trichomoniasis from infected and re-in-
fected herds. 
REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

The commission has determined that this proposal is not a 
"major environmental rule" as defined by Government Code 
§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

The proposed amendments will not affect a local economy. 
GOVERNMENT GROWTH IMPACT STATEMENT 

In compliance with the requirements of Texas Government 
Code §2001.0221, the commission prepared the following Gov-
ernment Growth Impact Statement. For each year of the first 
five years the proposed rules would be in effect, the commission 
determined the following: 
1. The proposed rules will not create or eliminate a government 
program; 
2. Implementation of the proposed will not require the creation of 
new employee positions or the elimination of existing employee 
positions; 
3. Implementation of the proposed rules will not increase future 
legislative appropriations to the Commission; 
4. The proposed rules will not increase or decrease the fees paid 
to the Commission; 
5. The proposed rules will create a new regulation as it requires 
testing and a specified time frame for completion; 

6. The proposed rules will expand existing rules, but will not 
otherwise limit or repeal an existing regulation; 
7. The proposed rules will not increase the number of individuals 
subject to the regulation; and 

8. The proposed rules will not adversely affect this state's econ-
omy. 
COST TO REGULATED PERSONS 

The proposed amendments to Chapter 38 may impose a cost 
on a regulated person, if the person is regulated because con-
firmation of a sexually transmitted disease, Trichomoniasis, in 
the person's herd. The proposed rules will increase costs for 
these herds by requiring an annual test on bulls one year after 
movement restrictions are released, however, the proposal also 
reduces costs by approving the use of phosphate buffered saline 
for pooled samples and by approving the use of sterile saline for 
collection of samples for both individual and pooled diagnostic 
laboratory testing. Approving the addition of sterile saline as an 
option for sample submission and the allowance of pooled sam-
ples, allows for cost savings as compared to the addition of a 
test without these allowances. 
Although these cost-savings amendments are not required by 
Texas Government Code §2001.0045 because the proposed 
rules are necessary to protect cattle from Trichomoniasis, 
which is a disease the Commission determined requires control 
or eradication pursuant to Texas Agriculture Code Section 
161.041, they are important to note. The rules do not otherwise 
impose a direct cost on a regulated person, state agency, a 
special district, or a local government within the state. Pursuant 
to Section 2001.0045 of the Texas Government Code, therefore, 
it is unnecessary to amend or repeal any other existing rule. 
There is a potential for $95 in savings in testing five head us-
ing pooling versus not pooling. The savings from use of PBS 
over InPouch is due to the higher cost of the In Pouch. We 
anticipate that the use of sterile saline will be well received by 
most veterinarians and cattle producers due to the availability 
and lower cost as compared to the In Pouch and PBS. Informa-
tion reviewed by TAHC staff showed InPouch testing is $110.67 
per box of 10 equating to $11.07 per sample, Sterile saline is 
$4.80 per 1000mL bottle, with five mL per sample equates to 
$0.19 per sample. The testing prices do not include shipping 
and handling costs. 
REQUEST FOR COMMENT 

Written comments regarding the proposed amendments may be 
submitted to Amanda Bernhard, Texas Animal Health Commis-
sion, 2105 Kramer Lane, Austin, Texas 78758, by fax at (512) 
719-0719 or by e-mail to comments@tahc.texas.gov. To be con-
sidered, comments must be received no later than thirty (30) 
days from the date of publication of this proposal in the Texas 
Register. When faxing or emailing comments, please indicate 
"Comments on Chapter 38-Trichomoniasis" in the subject line. 
STATUTORY AUTHORITY 

The amendments are proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code. 
The commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, through 
§161.041(b), to act to eradicate or control any disease or agent 
of transmission for any disease that affects livestock. 
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Pursuant to §161.005, entitled "Commission Written Instru-
ments", the commission may authorize the executive director 
or another employee to sign written instruments on behalf of 
the commission. A written instrument, including a quarantine or 
written notice signed under that authority, has the same force 
and effect as if signed by the entire commission. 
Pursuant to §161.006, entitled "Documents to Accompany Ship-
ment", if required that a certificate or permit accompany animals 
or commodities moved in this state, the document must be in the 
possession of the person in charge of the animals or commodi-
ties, if the movement is made by any other means. 
Pursuant to §161.0417, entitled "Authorized Personnel for Dis-
ease Control", a person, including a veterinarian, must be autho-
rized by the commission in order to engage in an activity that is 
part of a state or federal disease control or eradication program 
for animals. 
Pursuant to §161.046, entitled "Rules", the commission may 
adopt rules as necessary for the administration and enforcement 
of this chapter. 
Pursuant to §161.048, entitled "Inspection of Shipment of Ani-
mals or Animal Products", the commission may require testing, 
vaccination, or another epidemiologically sound procedure be-
fore or after animals are moved. An agent of the commission 
is entitled to stop and inspect a shipment of animals or animal 
products being transported in this state in order to determine if 
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health 
or livestock industry through insect infestation or through a com-
municable or noncommunicable disease. 
Pursuant to §161.054, titled "Regulation of Movement of An-
imals; Exception", the commission, by rule, may regulate the 
movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the 
animals is unrestricted in interstate or international commerce. 
The commission may require testing, vaccination, or another 
epidemiologically sound procedure before or after animals are 
moved. The commission is authorized, through §161.054(b), to 
prohibit or regulate the movement of animals into a quarantined 
herd, premises, or area. The Executive Director of the commis-
sion is authorized, through §161.054(d), to modify a restriction 
on animal movement, and may consider economic hardship. 
Pursuant to §161.056(a), titled "Animal Identification Program", 
the commission, to provide for disease control and enhance the 
ability to trace disease-infected animals or animals that have 
been exposed to disease, may develop and implement an an-
imal identification program that is no more stringent than a fed-
eral animal disease traceability or other federal animal identifica-
tion program. Section 161.056(d) authorizes the commission to 
adopt rules to provide for an animal identification program more 
stringent than a federal program only for control of a specific an-
imal disease or for animal emergency management. 
Pursuant to §161.061, titled "Establishment", if the commission 
may establish a quarantine against all or the portion of a state, 
territory, or country in which a disease listed in rules adopted un-
der Section 161.041. Section 161.061(b), a quarantine estab-
lished may extend to any affected area, including a county, dis-
trict, pasture, lot, ranch, farm, field, range, thoroughfare, build-
ing, stable, or stockyard pen. Section 161.061(c), the commis-
sion may establish a quarantine to prohibit or regulate the move-
ment of infected animals and the movement of animals into an 
affected area. Section 161.061(d) allows the commission to del-

egate its authority to establish a quarantine to the Executive Di-
rector. 
Pursuant to §161.065, titled "Movement from Quarantined Area; 
Movement of Quarantined Animals", the commission may pro-
vide a written certificate or written permit authorizing the move-
ment of animals from quarantined places. If the commission 
finds animals have been moved in violation of an established 
quarantine or in violation of any other livestock sanitary law, the 
commission shall quarantine the animals until they have been 
properly treated, vaccinated, tested, dipped, or disposed of in 
accordance with the rules of the commission. 
Pursuant to §161.101, entitled "Duty to Report", a veterinarian, 
a veterinary diagnostic laboratory, or a person having care, cus-
tody, or control of an animal shall report the existence of the dis-
eases, if required by the commission, among livestock, exotic 
livestock, bison, domestic fowl, or exotic fowl to the commission 
within 24 hours after diagnosis of the disease. 
Pursuant to §161.113, entitled "Testing or Treatment of Live-
stock", if the commission requires testing or vaccination under 
this subchapter, the testing or vaccination must be performed 
by an accredited veterinarian or qualified person authorized by 
the commission. The state may not be required to pay the cost 
of fees charged for the testing or vaccination. The commission 
may require the owner or operator of a livestock market to fur-
nish adequate equipment or facilities or have access to essential 
equipment or facilities within the immediate vicinity of the live-
stock market. 
Pursuant to §161.114, entitled "Inspection of Livestock", an au-
thorized inspector may examine livestock consigned to and de-
livered on the premises of a livestock market before the livestock 
are offered for sale. If the inspector considers it necessary, the 
inspector may have an animal tested or vaccinated. Any testing 
or vaccination must occur before the animal is removed from the 
livestock market. 
Pursuant to §161.148, titled "Administrative Penalty", the com-
mission may impose an administrative penalty on a person who 
violates Chapter 161 or a rule or order adopted under Chapter 
161. The penalty for a violation may be in an amount not to ex-
ceed $5,000, effective September 1, 2021. 
CROSS-REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by this proposal. 
§38.1. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Accredited Veterinarian--A licensed veterinarian who 
is approved to perform specified functions required by cooperative 
state-federal disease control and eradication programs pursuant to 
Title 9 of the Code of Federal Regulations, Parts 160 and 161. 

(2) Affected Herd--A [Any] herd in which any cattle have 
been classified as Trichomonas foetus [Trichomonas foetus] positive 
on an official test and [which] has not completed the requirements for 
elimination of the disease from the herd. 

(3) Cattle--All dairy and beef animals (genus Bos), exclud-
ing bison (genus Bison). 

(4) Certified Veterinarians--Veterinarians certified with, 
and approved by the commission to collect Trichomoniasis samples 
for official Trichomoniasis testing and to perform any other offi-
cial function under the Trichomoniasis program. To be a certified 
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veterinarian, a veterinarian must meet the requirements and have 
authorized personnel status as listed in Chapter 47 of this title (related 
to Authorized Personnel). 

(5) Commission--The Texas Animal Health Commission, 
or its designee. 

(6) Executive Director--The Executive Director of the 
Texas Animal Health Commission, or the Executive Director's [his] 
designee. 

(7) Exempt Cattle (from testing requirements)--Cattle that 
have been physically rendered incapable of intromission at a facility 
recognized by the commission. 

(8) Exposed Cattle--Cattle that are part of an affected herd 
or cattle that have been in contact with Trichomoniasis infected cattle. 

(9) Herd--

(A) All cattle under common ownership or supervision 
or cattle owned by a spouse that are on one premise; or 

(B) All cattle under common ownership or supervision 
or cattle owned by a spouse on two or more premises that are geograph-
ically separated, but on which the cattle have been interchanged or 
where there has been contact among the cattle on the different premises. 
Contact between cattle on the different premises will be assumed unless 
the owner establishes otherwise and the results of the epidemiological 
investigation are consistent with the lack of contact between premises; 
or 

(C) All cattle on common premises, such as community 
pastures or grazing association units, but owned by different persons. 
Other cattle owned by the persons involved which are located on other 
premises are considered to be part of this herd unless the epidemiolog-
ical investigation establishes that cattle from the affected herd have not 
had the opportunity for direct or indirect contact with cattle from that 
specific premises. Approved feedlots and approved pastures are not 
considered to be herds. 

(10) Herd Test--An official test of all non-virgin bulls in a 
herd. 

(11) Hold Order--A document restricting movement of a 
herd, unit, or individual animal pending the determination of disease 
status. 

(12) Infected Cattle--Any cattle determined by an official 
test or diagnostic procedure to be infected with Trichomoniasis or di-
agnosed by a veterinarian as infected. 

(13) Infected Herd--The non-virgin bulls in any herd in 
which any cattle have been determined by an official test or diagnostic 
procedure to be infected with Trichomoniasis or diagnosed by a 
veterinarian as being infected. 

(14) Movement Permit--Authorization for movement of 
infected or exposed cattle from the farm or ranch of origin through 
marketing channels to slaughter or for movement of untested animals 
to a location where the animals will be held under hold order until 
testing has been accomplished. 

(15) Movement Restrictions--A "Hold Order," "Quaran-
tine," or other written document issued or ordered by the commission 
to restrict the movement of livestock or exotic livestock. 

(16) Negative--Cattle that have been tested with official 
test procedures and found to be free from infection with Trichomonia-
sis. 

(17) Official Identification/Officially Identified--The iden-
tification of livestock by means of an official identification device, 
official eartag, registration tattoo, or registration brand, or any other 
method approved by the commission and/or Administrator of the 
United States Department of Agriculture (USDA) Animal and Plant 
Health Inspection Service (APHIS) [APHIS] that provides unique 
identification for each animal. Official identification includes USDA 
alpha-numeric metal eartags (silver bangs tags), 840 Radio-frequency 
identification (RFID) [RFID] tags, 840 bangle tags, official breed 
registry tattoos, and official breed registry individual animal brands. 

(18) Official Trichomoniasis Test--A test for bovine Tri-
chomoniasis, approved by the commission, applied and reported by 
TVMDL or any other laboratory approved as an official laboratory by 
the commission. The test document is valid for 60 days, provided the 
bull is isolated from female cattle at all times, and may be transferred 
within that timeframe with an original signature of the consignor. 

(19) Official Laboratory Pooled Trichomoniasis test sam-
ples--Up to five samples individually collected by a veterinarian and 
packaged and submitted to an official laboratory which can then pool 
the samples for polymerase chain reaction (PCR) testing only. 

(20) Positive--Cattle that have been tested with official test 
procedures and found to be infected with Trichomoniasis. 

(21) Quarantine--A written commission document or a ver-
bal order followed by a written order restricting movement of animals 
because of the existence of or exposure to Trichomoniasis. The com-
mission may establish a quarantine on the affected animals or on the af-
fected place. The quarantine of an affected place may extend to any af-
fected area, including a county, district, pasture, lot, ranch, farm, field, 
range, thoroughfare, building, stable, or stockyard pen. The commis-
sion may establish a quarantine to prohibit or regulate the movement 
of any article or animal that the commission designates to be a carrier 
of Trichomoniasis and/or an animal into an affected area, including 
a county district, pasture, lot, ranch, farm, field, range, thoroughfare, 
building, stable, or stockyard pen. 

(22) Registered Breeding Cattle--Cattle that belong to a 
breed registry, which maintains an official list of animals within a 
specific breed for which there is an association of unique identification 
for each head of cattle. 

(23) Test-Eligible Cattle--All sexually intact non-virgin 
male cattle and all sexually intact male cattle which have erupting 
or erupted permanent incisor teeth (or older), which are being sold, 
leased, gifted or exchanged in the state of Texas for breeding purposes. 

(24) Trichomoniasis--A venereal disease of cattle caused 
by the organism Trichomonas foetus [Trichomonas foetus]. 

(25) TVMDL--The official laboratory for testing is the 
Texas A&M Veterinary Medical Diagnostic Laboratory. 

(26) Virgin Bull--Sexually intact male registered breeding 
cattle which have not serviced a cow and which are not more than 18 
months of age as determined by the eruption of the two permanent 
central incisors or birth date on breed registry papers certified by the 
breeder; or not more than 30 months of age and certified by both the 
breeder based on birth date and confirmed by his veterinarian that the 
bull facility is sufficient to prevent contact with female cattle. The 
virgin certification by the breeder is valid for 60 days, provided the 
bull is isolated from female cattle at all times, and may be transferred 
within that timeframe with an original signature of the consignor. 

§38.2. General Requirements. 

(a) Test Requirements. All Texas origin bulls sold, leased, 
gifted, exchanged or otherwise changing possession for breeding pur-
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poses in the State of Texas shall meet the following testing or certifica-
tion requirements prior to sale or change of ownership in the state: 

(1) Be certified as virgin, by the breeder or his representa-
tive, on and accompanied by a breeder's certificate of virgin status; or 

(2) If from a herd of unknown status (a herd that has not 
had a whole herd test), be tested negative on three consecutive culture 
tests conducted not less than seven days apart or one PCR [RT-PCR] 
test conducted within 60 days of sale or movement, be held separate 
from all female cattle since the test sample was collected, and be ac-
companied by a Trichomoniasis test record showing the negative test 
results. 

(b) Identification of Bulls. All bulls certified as virgin bulls 
shall be identified by an official identification device or method on the 
breeder's certification of virgin status. All bulls tested for Trichomo-
niasis shall be officially identified at the time the initial test sample is 
collected. That official identification shall be recorded on the test doc-
uments prior to submittal. 

(c) Confirmatory Test. The owner of any bull which tests pos-
itive for Trichomoniasis may request in writing to the TAHC Region 
Director, within five days of the positive test, that the commission allow 
a confirmatory test be performed on the positive bull. The confirmatory 
test must be conducted within 30 days after the date of the original test. 
[If the confirmatory test is positive the bull will be classified as infected 
with Trichomoniasis. If the confirmatory test is negative the bull shall 
be retested in not less than seven days to determine its disease status. 
If the confirmatory test reveals that the bull is only infected with fecal 
trichomonads, the test may be considered negative.] 

(1) If the confirmatory test is positive, the bull will be clas-
sified as infected with Trichomoniasis. 

(2) If the confirmatory test is negative, the bull shall be 
retested in not less than seven days to determine its disease status. 

(3) If the confirmatory test reveals that the bull is only in-
fected with fecal trichomonads, the test may be considered negative. 

(d) Untested Bulls. Bulls presented for sale without a 
breeder's certification of virgin status for registered breeding cattle or 
a Trichomoniasis test record showing negative test results may: 

(1) Be sold for movement only directly to slaughter; or 

(2) Be sold for movement to a [an] Trichomoniasis certified 
facility [approved feedlot ]and then moved to slaughter or transported 
back to a livestock market under permit, issued by commission person-
nel, to be sold in accordance with this chapter; or 

(3) Be sold and moved under a Hold Order to such place as 
specified by the commission for testing to change status from a slaugh-
ter bull. Such bulls shall be officially individually identified with a 
permanent form of identification prior to movement, move to the des-
ignated location on a movement permit, and be held in isolation from 
female cattle at the designated location where the bull shall undergo 
three consecutive culture tests at least seven days apart or one PCR 
[RT- PCR] test. Testing shall be conducted within seven days of the 
purchase date. If the results of any test are positive, all bulls in the 
herd of origin of the positive bull shall be placed under hold order and 
tested as provided by subsection (e) of this section. The positive bull 
shall be classified as infected and be permitted for movement only di-
rectly to slaughter or to a livestock market for sale directly to slaughter; 
or 

(4) Be sold and moved to another physical location under 
permit issued by commission personnel, and then to a livestock market 
or location to be resold within seven days from the date of issuance. 

The bull cannot be commingled with female cattle during the seven 
days. 

(e) Herd of Origin or Unit Testing. 

(1) All bulls that are part of a herd of origin from which a 
bull is sold in accordance with subsection (d)(3) of this section and is 
found to be infected with Trichomoniasis shall be placed under hold 
order and officially tested for Trichomoniasis. 

(2) All bulls that are part of a unit of origin, as epidemio-
logically determined by the commission, from which a bull becomes 
separated and that bull is found to be positive for Trichomoniasis shall 
be placed under a hold order and officially tested for Trichomoniasis. 
All bulls that are part of the unit on which the separated positive bull 
was located, as epidemiologically determined by the commission, shall 
also be placed under hold order and officially tested for Trichomonia-
sis. 

(3) Officially tested, as used in this subsection, requires at 
a minimum three official culture tests conducted not less than seven 
days apart, or one official PCR [RT-PCR] test. If the results of any test 
that are required by this subsection are positive, the herd shall be tested 
as provided by §38.3 of this chapter (relating to Infected Herds). 

§38.3. Infected Herds. 
(a) Bulls that have been determined to be infected by culture 

or by PCR [RT-PCR] test and/or by confirmatory PCR [RT-PCR] test 
shall be placed under hold order along with all other non-virgin bulls in 
the bull herd. Infected bulls must be isolated from all female cattle from 
the time of diagnosis until final disposition or as directed by the com-
mission. Breeding bulls which test positive for Trichomoniasis [have 
been disclosed as reactors] may be retested provided: the owners, or 
their agents initiate a written request to the TAHC Region [Regional] 
Director where the bull is located within five business days of the pos-
itive test; that retests are conducted within 30 days after the date of 
the original test; test samples for retests are submitted to the TVMDL 
for testing; and the positive bull is held under quarantine along with 
all other exposed bulls on the premise. If they are retested, they must 
have two consecutive negative tests by PCR [RT-PCR] [to be released] 
within 30 days of the initial test to be released from hold order or quar-
antine. 

(b) Positive bulls may be moved directly to slaughter or to a 
livestock market for sale directly to slaughter. In order to move, the 
bulls shall be individually identified by official identification device on 
a movement permit authorized by the commission from the ranch to the 
market and from the market to the slaughter facility, or from the ranch 
directly to the slaughter facility. Movement to slaughter shall occur 
within 30 days from disclosure of positive test results (or confirmatory 
test results) or as directed by the commission. 

(c) All bulls that are part of a herd in which one or more bulls 
have been found to be infected shall be placed under hold order in 
isolation away from female cattle until they have undergone at least 
two additional culture tests with negative results (not less than a total 
of three negative culture tests or two negative PCR [RT-PCR] tests) 
within 60 days of the initial test unless handled in accordance with 
subsection (d) of this section. All bulls remaining in the herd from 
which an infected bull(s) has been identified must be tested two more 
times by culture or one more time by PCR [RT-PCR] test. Any bull 
positive on the second or third test shall be classified as positive. All 
bulls negative to all three culture tests or both PCR [RT-PCR] tests 
shall be classified as negative and could be released for breeding. 

(d) Breeding bulls that are part of a quarantined herd or a herd 
that is under a hold order and tests negative to the first official Tri-
chomoniasis test may be maintained with the herd if the owner or care-
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taker of the bulls develops a Trichomoniasis herd control plan with 
a certified veterinarian. The Trichomoniasis herd control plan shall 
require all breeding bulls to be tested annually with an official Tri-
chomoniasis test and [aand] include other best management practices 
to control, eliminate and prevent the spread of Trichomoniasis. The 
Trichomoniasis herd control plan, unless otherwise approved or disap-
proved by the commission, expires three years from the date the plan 
is signed by the herd owner or caretaker and the authorized veterinar-
ian. Breeding bulls that are part of a Trichomoniasis herd control plan 
that expires or that is disapproved must be tested for Trichomoniasis as 
required by subsection (c) of this section. 

(e) All bulls that are part of a herd one year after the date the 
hold order or quarantine on the herd was released shall be officially 
tested for Trichomoniasis. 

(f) [(e)] When Trichomoniasis is diagnosed in female cattle or 
fetal tissue, all breeding bulls associated with the herd will be restricted 
under a Hold Order for testing in accordance with this section. 

(g) [(f)] If male or female cattle are found to be infected with 
Trichomoniasis, then bulls that are located or were located on property 
adjacent to the infected animal within 30 days from the date the infected 
animal was removed from such property shall be officially tested for 
Trichomoniasis. Such bulls shall be tested within a timeframe as de-
termined by the commission. The commission shall provide written 
notification to the owner or caretaker of the bulls specifying the time-
frame in which the bulls must be tested. The commission may waive 
this testing requirement if it is epidemiologically determined by the 
commission that testing is not required. 

§38.4. Certified Veterinary Practitioners. 

(a) Only certified veterinarians [certified through the Commis-
sion] may perform Trichomoniasis program procedures, including but 
not limited to, collection of samples for official tests for Trichomoni-
asis within the state of Texas, submission of samples to official labo-
ratories, identification of tested bulls and virgin bulls, management of 
Trichomoniasis infected bull herds, movement of infected bulls, and 
reporting of test results. In order to collect and submit Trichomo-
niasis samples a veterinary practitioner shall be certified to perform 
Trichomoniasis program procedures. In order to be certified, a vet-
erinarian shall also have a license [be licensed] to practice veterinary 
medicine in the state of Texas [and be], USDA-APHIS Category II ac-
creditation [accredited through USDA], and TAHC authorized person-
nel status. 

(b) All veterinarians desiring to perform Trichomoniasis pro-
gram functions shall participate in a certification program on Trichomo-
niasis program requirements and procedures before performing any 
Trichomoniasis program functions, including but not limited to review 
of the disease, proper sample collection techniques, sample preser-
vation and laboratory submission, identification of animals, manage-
ment of infected herds and shipment of infected or exposed animals to 
slaughter. The official certification program shall be conducted by or 
under the auspices of the Commission. Certified veterinarians shall be 
recertified every five years. 

(c) Certified veterinarians shall utilize approved procedures 
for collection of samples, identification of animals and submission of 
samples to laboratories. 

(d) Certified veterinarians shall only utilize the official labora-
tories for culture of Trichomoniasis samples. 

(e) Certified veterinarians shall submit all Trichomoniasis 
samples including all official identification on official Trichomoniasis 
test and report forms to the TVMDL in accordance with §38.6 of this 
chapter (relating to Official Trichomoniasis Tests). 

§38.6. Official Trichomoniasis Tests. 
Approved Tests. Approved tests for Trichomoniasis testing within the 
State of Texas shall include the culture or [Real Time] Polymerase 
Chain Reaction (PCR [RT-PCR]) testing of samples collected by cer-
tified veterinarians following approved collection, handling and ship-
ping protocols, then tested in approved laboratories. 

(1) Official Culture Tests. An official test is one in which 
the sample, collected in an InPouch, is received in the official labora-
tory, in good condition, within 48 hours of collection or is incubated in 
an InPouch by the collecting veterinarian for 48 hours after collection, 
and such sample is submitted to be tested according to the "Official 
Protocol for Culture of Trichomoniasis." Samples in transit for more 
than 48 hours will not be accepted for official culture testing. Dur-
ing transportation, the organisms should be protected from exposure to 
daylight and extremes of temperature, which should remain above 15 
degrees Celsius (59 degrees Fahrenheit) and below 37 degrees Celsius 
(98.6 degrees Fahrenheit). 

(2) Official Polymerase Chain Reaction (PCR) Tests. PCR 
[Polymerase Chain Reaction ]is accepted as an official test or an official 
confirmatory test when completed by a qualified laboratory, approved 
by the Executive Director, and meets the following requirements: 

(A) A Trichomoniasis sample submitted in an InPouch 
must be received in the official laboratory, in good condition, within 
48 hours of collection or incubated by the collecting veterinarian for 48 
hours after collection and submitted to arrive at the laboratory within 96 
hours of collection. Trichomoniasis samples pooled at the laboratory 
may qualify as official tests at a ratio of up to five individually collected 
samples pooled for one test. Veterinary practitioners may not submit 
pooled samples for an official test. 

(B) A Trichomoniasis sample submitted in phosphate 
buffered saline (PBS) or sterile saline must be received in the offi-
cial laboratory, in good condition, within 120 [96] hours of collection. 
Trichomoniasis samples pooled at the laboratory may qualify as offi-
cial tests at a ratio of up to five individually collected samples pooled 
for one test. Veterinary practitioners may not submit pooled samples 
for an official test. 

(3) Other Official Tests. Other tests for Trichomoniasis 
may be approved by the Commission, as official tests, after the tests 
have been proven effective by research, have been evaluated suffi-
ciently to determine efficacy, and a protocol for use of the test has been 
established. 

§38.8. Herd Certification Program--Breeding Bulls. 
Enrollment Requirements. Herd owners who enroll in the Trichomo-
niasis Herd Certification Program shall sign a herd agreement with the 
commission and maintain the herd in accordance with the herd agree-
ment and following conditions: 

(1) All non-virgin breeding bulls shall be tested annually 
for Trichomonas foetus [T. foetus] for three consecutive years as re-
quired by the herd agreement. 

(2) During the three year inception period, all non-virgin 
breeding bulls that are sold, leased, gifted, exchanged or otherwise 
change possession shall be tested for Trichomonas foetus [T. foetus] 
within 30 days prior to such change in possession. The test must be 
completed and test results known prior to the time a bull(s) is physi-
cally transferred to the receiving premises or herd. 

(3) Negative Trichomonas foetus [T. foetus] bulls will be 
identified with official identification. 

(4) All slaughter bulls removed from the herd must be 
tested for Trichomonas foetus [T. foetus]. The test may be performed 
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at a slaughter facility if prior arrangement with a certified veterinarian 
and an appropriate agreement with the slaughter facility management 
is made. 

(5) Bovine females added to a certified herd shall not orig-
inate from a known Trichomonas foetus [T. foetus] infected herd. Fe-
male herd additions must originate from a certified Trichomonas foetus 
[T. foetus] free herd or qualify in one of the following categories: 

(A) calf at side and no exposure to other than known 
negative Trichomonas foetus [T. foetus] bulls; 

(B) checked by an accredited veterinarian, at least 120 
days pregnant and so recorded; 

(C) virgin; or 

(D) heifers exposed as virgins only to known negative 
Trichomonas foetus [T. foetus] infected bulls and not yet 120 days preg-
nant. 

(6) Records must be maintained for all tests including all 
non-virgin bulls entering the herd and made available for inspection by 
a designated accredited veterinarian or state animal health official. 

(7) All non-virgin bulls shall be tested for Trichomonas 
foetus [T. foetus] every two years after the initial three year inception 
period to maintain certification status. 

(8) Herd premises must have perimeter fencing adequate to 
prevent ingress or egress of cattle. 

(9) All bulls originating from a Trichomoniasis Certified 
Free Herd that is maintained in accordance with this section and the 
herd agreement are exempt from the testing requirement found in §38.2 
of this chapter (relating to General Requirements). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 23, 
2022. 
TRD-202203857 
Mary Luedeker 
General Counsel 
Texas Animal Health Commission 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 719-0718 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 22. STUDENT FINANCIAL AID 
PROGRAMS 
SUBCHAPTER J. FUTURE OCCUPATIONS & 
RESKILLING WORKFORCE ADVANCEMENT 
TO REACH DEMAND (FORWARD) LOAN 
PROGRAM 
19 TAC §§22.175 - 22.189 

Brief Explanation and Justification 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes new rules in Texas Administrative Code, Title 
19, Part 1, Chapter 22, Subchapter J, §§22.175 - 22.189, con-
cerning Future Occupations & Reskilling Workforce Advance-
ment to Reach Demand (FORWARD) Loan Program (Program). 
Specifically, this new section will establish rules relating to the 
administration of the FORWARD Loan Program. 
The program provides access to low interest loans to cover ed-
ucational expenses, with the goal of accelerating the ability of 
employers throughout the State of Texas to fill high-demand jobs 
while providing students with high-value credentials. The sub-
chapter creates a revolving fund in the state treasury funded by 
bond financed loan repayments for which the Board authorizes 
the agency to provide student loans. Repayment of funds under 
this program shall be deposited in the same account from which 
these loans originate. The Program aligns with the State's objec-
tives in its newly revised master plan for higher education, Build-
ing a Talent Strong Texas, by increasing the number of students 
who obtain high value credentials in high demand occupations 
without increasing student debt beyond the relative value of the 
credential. 
Sections 22.175 and 22.176 identify the authority for these pro-
visions, the purpose of the program, and definitions used in the 
rules. 
Section 22.177 identifies the means by which high-demand cre-
dentials will be identified by the Coordinating Board, in consul-
tation with the Texas Workforce Commission, Texas Workforce 
Investment Council, and the Governor's Office of Economic De-
velopment and Tourism or their delegates. Eligible credentials 
shall be selected based on current and projected workforce de-
mands and the ability of students to graduate from identified pro-
grams with manageable debt as defined by the Board's long-
term strategic plan for Texas higher education. The purpose of 
this program is to fill high-demand jobs as quickly as possible 
while providing a path to a high-value credential for students. 
Sections 22.178 and 22.179 identify the institutions and students 
eligible for the program, respectively. Institutions of higher edu-
cation or private or independent institutions of higher education, 
as defined by Texas Education Code §61.003, are eligible to par-
ticipate in the program. Texas residents enrolled at eligible insti-
tutions may receive loans through the program when they are 
enrolled in an eligible high-demand credential so that the stu-
dent will be able to complete the credential in two years or less 
while meeting other eligibility criteria. These criteria will increase 
the likelihood that a student will complete the program and pro-
vide loans akin to last-mile support. This limits the risk of default. 
Students in both credit and non-credit programs will be eligible, 
which is important because not all unfilled high-demand jobs will 
require an academic associate degree or higher. Students en-
rolled in these programs traditionally have less access to loans 
and are at greater risk of taking on high-interest debt or not en-
rolling and completing their programs at all, which then leads to 
unfilled jobs. 
Section 22.180 identifies the discontinuation of eligibility, includ-
ing the two-year limit on receiving loans through the program. 
Section 22.181 identifies hardship provisions that allow an insti-
tution to provide a loan through the program to the student in the 
event that hardship or other good cause results in the student 
being ineligible for the program based on the time limit restric-
tions or the satisfactory academic progress requirements. This 
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allows students to complete once enrolled so they can continue 
to gainful employment and repay their debt. 
Sections 22.182 - 22.185 identify characteristics of the loan. 
Section 22.182 identifies individuals who are eligible to cosign 
the loan, which aligns with practices currently in place for other 
loans through the Hinson-Hazlewood loan program (Texas 
Education Code, Title 19, Section 1, Chapter 22, Subchapter 
C). The cosigner process helps ensure adequate collection of 
the loans. To better align the determination of loan amounts 
with the expectation that student loans should never be more 
than the borrower can reasonably be expected to repay, Section 
22.183 includes a limitation based on the manageable debt 
level for the student's academic program, as defined by the 
Coordinating Board, in addition to the industry practice that limits 
student loans to the student's cost of attendance minus other 
financial resources, which are defined in the section. Section 
22.184 authorizes the Commissioner to set the interest rate for 
the program. Loans borrowed through the Program during the 
Program's initial year shall have an interest rate of 3.35% to 
cover the expenses related to the operation of the loan program. 
Section 22.185 identifies the promissory note requirements to 
receive funds through the program. 
Sections 22.186 - 22.188 identify characteristics of loan repay-
ment. Section 22.186 identifies the loan term, which will be ten 
years, the grace period, which will be six months, and the Com-
missioner's authority to determine the methodology for calculat-
ing the monthly repayment amount for the program, taking into 
consideration the borrower's income, monthly interest accrual, 
and cumulative outstanding student loan principal balance. Loan 
repayments for loans borrowed through the program during the 
program's initial years will take into consideration 10% of the bor-
rower's annual income and will not drop below the monthly inter-
est accrual. Section 22.187 identifies the impact of deceased or 
disabled borrowers and cosigners, and Section 22.188 identifies 
how collection of the loans will be enforced. To ensure appro-
priate treatment of deceased or disabled individuals, as well as 
ensure necessary collection efforts, Sections 22.188 and 22.189 
align with the relevant practices currently in place for other loans 
through the Hinson-Hazlewood loan program. 
Section 22.189 allows the Coordinating Board to delegate to the 
Commissioner the authority necessary to carry out the program. 
Fiscal Notes, Regulatory Flexibility Analyses, and Local Employ-
ment Impact 
Dr. Charles W. Contéro-Puls, Assistant Commissioner for Stu-
dent Financial Aid Programs, has determined that for each of the 
first five years the sections are in effect there would be limited 
fiscal implications for state government and no impact for local 
governments as a result of enforcing or administering the rules. 
The program may require additional employees to administer the 
program, however, those costs will be borne by proceeds gen-
erated by the program. There are no estimated reductions in 
costs to the state and to local governments as a result of enforc-
ing or administering the rule. There are no estimated losses or 
increases in revenue to the state or to local governments as a 
result of enforcing or administering the rule. 
There is no impact on small businesses, micro businesses, and 
rural communities. There is no anticipated impact on local em-
ployment. 
Public Benefit and Cost to Comply 

Dr. Charles W. Contéro-Puls, Assistant Commissioner for Stu-
dent Financial Aid Programs, has also determined that for each 
year of the first five years the section is in effect, the public 
benefit anticipated as a result of administering the section will 
be providing low interest loans to students pursuing high-de-
mand, high-value credentials. The program also benefits Texas 
employers who need additional skilled participants in the Texas 
workforce. There are no anticipated economic costs to persons 
who are required to comply with the sections as proposed. 
Government Growth Impact Statement 
(1) the rules will not create or eliminate a government program; 
(2) implementation of the rules will require the creation or elimi-
nation of employee positions; 
(3) implementation of the rules will not require an increase or 
decrease in future legislative appropriations to the agency; 
(4) the rules will not require an increase or decrease in fees paid 
to the agency; 
(5) the rules will create a new rule; 
(6) the rules will not limit an existing rule; 
(7) the rules will change the number of individuals subject to the 
rule; and 

(8) the rules may affect this state's economy. 
Request for Comments 

Comments on the proposal may be submitted to Dr. Charles W. 
Contéro-Puls, Assistant Commissioner for Student Financial Aid 
Programs, P.O. Box 12788, Austin, Texas 78711-2788, or via 
email at charles.contero-puls@highered.texas.gov. Comments 
will be accepted for 30 days following publication of the proposal 
in the Texas Register. 

Statutory Authority 

The new section is proposed under Texas Education Code, Sec-
tions 52.17, 52.32-52.39, and 52.54. Section 52.17 authorizes 
the Coordinating Board to establish the necessary accounts with 
the state treasury for the administration of the program. Sec-
tions 52.32-52.39 authorize loans from the Texas Opportunity 
Plan Fund under certain conditions and set out additional re-
quirements for loans from said Fund. Section 52.54 provides 
the Coordinating Board with the authority to adopt rules and reg-
ulations to effectuate the purpose of the state's student loan pro-
grams. 
The proposed new section affects Texas Administrative Code, 
Title 19, Part 1, Chapter 22, Subchapter J, §§22.175 - 22.189. 
§22.175. Authority and Purpose. 

(a) Unless otherwise noted in a section, the authority for 
these provisions is provided by Texas Education Code, §§52.17, 
52.32-52.39, and 52.54. 

(b) This subchapter establishes rules relating to the administra-
tion of the Future Occupations & Reskilling Workforce Advancement 
to Reach Demand (FORWARD) Loan Program. The program provides 
access to low interest loans to cover educational expenses, with the goal 
of accelerating the ability of employers throughout the State of Texas 
to fill high-demand jobs while providing students with high-value cre-
dentials. 

§22.176. Definitions. 
In addition to the words and terms defined in Texas Administrative 
Code, §22.1 of this title (relating to Definitions) the following words 
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and terms, when used in this subchapter, shall have the following mean-
ings, unless the context clearly indicates otherwise. 

(1) Cosigner--one who signs a student loan promissory 
note and thereby assumes liability for the debt and all fees and ex-
penses associated with the note and who is not a direct beneficiary of 
the proceeds of the loan. 

(2) Default--the failure of a borrower and cosigner, if any, 
to make loan installment payments when due for a total of 180 days. 

(3) FFELP--Federal Family Education Loan Program. 

(4) Forbearance--permission from Board staff, granted 
through documented loan program policies and procedures, that allows 
a borrower to cease payments temporarily, or allows an extension 
of time for making payments, or temporarily reduces the payment 
amount from the amount that was previously scheduled. 

(5) Fund--the Texas Opportunity Plan Fund as created by 
the Constitution of the State of Texas, Article III, 50b. 

(6) High-demand credential--undergraduate degrees, cer-
tificates, or short-term credentials identified by the Board in consulta-
tion with the Texas Workforce Commission, Texas Workforce Invest-
ment Council, and the Governor's Office of Economic Development 
and Tourism as filling critical workforce needs in the State while pro-
viding a high-value credential to students upon completion. 

(7) Program--the Future Occupations & Reskilling Work-
force Advancement to Reach Demand (FORWARD) Loan Program. 

§22.177. Eligible High-Demand Credentials. 
The Higher Education Coordinating Board shall determine which high-
demand credentials shall be eligible for loans under the Program, in 
consultation with the Texas Workforce Commission, Texas Workforce 
Investment Council, and the Governor's Office of Economic Develop-
ment and Tourism or their delegates. 

(1) Eligible credentials shall be selected based on current 
and projected workforce demands and the ability of students to grad-
uate from identified programs with manageable debt as defined by the 
Board's long-term strategic plan for Texas higher education. 

(2) Selected credentials must meet measures for credentials 
of value to students and employers as defined by the Board's long-term 
strategic plan for Texas higher education. 

(3) Eligible credentials shall be reassessed at least annually. 

§22.178. Eligibility of Institutions. 
(a) Eligible higher educational institution means an institution 

of higher education or a private or independent institution of higher 
education, as defined by Texas Education Code §61.003, that: 

(1) is located in this state; and 

(2) complies with the rules of the board promulgated in ac-
cordance with this subchapter and guidance issued under this authority. 

(b) Each eligible institution shall designate a full-time admin-
istrative official of the institution who will act as the Board's on-campus 
agent. This officer shall certify all institutional transactions and activi-
ties with respect to the Program and shall be responsible for all records 
and reports reflecting the transactions with respect to the Program. The 
Program Officer may authorize other student financial aid officials at 
the institution to certify applications through this Program. 

(c) Each eligible institution shall promptly report student bor-
rower changes in enrollment status to Board Staff directly or to the 
National Student Clearinghouse. 

§22.179. Eligibility of Students. 

(a) Subject to the requirements in §22.183 of this subchapter 
(relating to Amount of Loan), Board Staff may authorize, or cause to 
be authorized, loans through the Program to students at any eligible 
institution which certifies that the student meets program qualifications, 
if the student: 

(1) is a resident of Texas as defined in Texas Education 
Code Chapter 54 and Chapter 21, Subchapter B of this title; 

(2) is enrolled in an eligible high-demand credential pro-
gram so that the student will be able to complete the credential program 
in two years or less; 

(3) is in good standing and is making satisfactory academic 
progress toward the eligible high-demand credential as determined by 
the institution; 

(4) has insufficient resources to finance his or her educa-
tion; 

(5) has provided information on two references who live 
at separate addresses and are expected to know the student's current 
address at all times throughout the life of the loan; 

(6) has signed a promissory note acknowledging his or her 
obligations and responsibilities to the fund; and 

(7) has received a favorable evaluation of his/her credit re-
port or has obtained the signature of a qualified cosigner who has re-
ceived a favorable evaluation of his/her credit report. 

(b) For students enrolled in degree programs, the student must 
have completed at least 50% of the required coursework prior to re-
ceiving a loan through the Program. 

(c) For students enrolled in non-degree programs, the pro-
gram's duration must be less than two years. 

(d) Students enrolled in master's degree coursework are eligi-
ble for this Program if the master's degree is part of a combined bac-
calaureate-master's program approved by the institution of higher edu-
cation. 

§22.180. Discontinuation of Eligibility. 
(a) A student's eligibility for the program ends two years from 

the start of the semester in which the student received the first loan 
through the Program unless the student is granted a hardship extension 
in accordance with §22.181 of this subchapter (relating to Hardship 
Provisions). 

(b) In circumstances when a prior recipient of a loan through 
this Program is no longer eligible solely due to not meeting the require-
ments of §22.179(2) of this subchapter (relating to Eligibility of Stu-
dents), the student may continue to receive loans through the Program 
if: 

(1) The student continues to be enrolled in the credential 
program that was used to demonstrate initial eligibility for the Program; 
and 

(2) The student continues to meet all other eligibility cri-
teria outlined in §22.179 of this subchapter (relating to Eligibility of 
Students). 

§22.181. Hardship Provisions. 
(a) In the event of a hardship or for other good cause, the Pro-

gram Officer at a participating institution may allow an otherwise eli-
gible student to receive a loan through this Program: 

(1) while not meeting the satisfactory academic progress 
requirements, as defined in §22.179(3) of this subchapter (relating to 
Eligibility of Students); or 
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(2) while enrolled beyond the time limit restrictions de-
fined in §22.180(a) of this subchapter (relating to Discontinuation of 
Eligibility). 

(b) Hardship conditions may include, but are not limited to: 

(1) a showing of a severe illness or other debilitating con-
dition that may affect the student's academic performance; or 

(2) an indication that the student is responsible for the care 
of a sick, injured, or needy person and that the student's provision of 
care may affect his or her academic performance. 

(c) Documentation of the hardship circumstances approved for 
a student to receive a loan must be kept in the student's files, and the 
institution must identify students approved for a loan based on a hard-
ship to the Coordinating Board upon request. 

(d) Each institution shall adopt a hardship policy under this 
section and have the policy available in writing in the financial aid 
office for public review upon request. 

§22.182. Requirements of Cosigner. 

(a) A cosigner shall: 

(1) be at least 21 years of age or older; 

(2) have a regular source of income; 

(3) have received a favorable evaluation of his/her credit 
report; and 

(4) reside in the United States or a U.S. territory and be a 
U.S. citizen or permanent resident of the United States. 

(b) A spouse may not act as the cosigner for the student. 

(c) Cosigners are guarantors of payment and not of collection; 
it is not necessary for the Board Staff to demonstrate that the borrower 
is insolvent before it may pursue collection against the cosigner. 

§22.183. Amount of Loan. 

(a) Aggregate Loan Limit. The maximum aggregate loan 
amount for any eligible student shall take into account the definition 
of manageable debt under the Board's Long-Range Master Plan for 
Higher Education. 

(b) Annual Loan Limit. In no case shall the annual loan 
amount exceed the difference between the cost of attendance and the 
financial resources available to the applicant, including the applicant's 
scholarships, gifts, grants, and other financial aid. The student's 
maximum eligibility for Federal Direct Loans, except for Federal Plus 
loans, must be considered by the institution as other financial aid, 
whether or not the student actually receives such assistance. 

§22.184. Loan Interest. 

The interest rate charged for loans through this program shall be set 
annually by the Commissioner, shall be simple interest, and shall begin 
to accrue on the outstanding principal from the date of disbursement. 
These loans are not eligible for interest subsidy. 

§22.185. Disbursements to Students. 

(a) No disbursement shall be made to any student until he or 
she has executed a promissory note payable to the program for the full 
amount of any loan plus interest and other authorized fees. In addi-
tion, a cosigner's signature may be also required in accordance with 
the provisions of §22.179(7) of this subchapter (relating to Eligibility 
of Students). 

(b) The original of such executed promissory note shall be for-
warded to the Board immediately. 

(c) For the purposes of any promissory note executed by a bor-
rower, the defense that he or she was a minor at the time he or she ex-
ecuted a note shall not be available to him or her in any action arising 
on the note. 

§22.186. Repayment of Loans. 
(a) Period of loan repayment. The repayment period shall be 

10 years. 

(b) The repayment period shall begin no earlier than six 
months after the date on which the student ceases to carry, at an 
eligible institution, at least one half the normal full-time course load 
for the student's credential program, as determined by the institution. 

(c) Monthly repayment amount. The method for calculating 
the monthly repayment amount for loans through this Program shall 
be determined annually by the Commissioner, and shall be calculated 
annually based on: 

(1) the borrower's income, as demonstrated through federal 
income tax returns or acceptable documentation; 

(2) the borrower's monthly accrued interest on loans 
through the Program; and 

(3) the borrower's cumulative outstanding student loan 
principal balance. 

(d) Income threshold. Borrowers may be automatically placed 
in forbearance when the demonstrated income is below a threshold es-
tablished by Board staff in consultation with the Texas Workforce Com-
mission. 

§22.187. Deceased or Disabled Borrowers and Cosigners. 
(a) Upon final verification of the death or determination of per-

manent and total disability of a borrower, all loans through the Program 
shall be discharged unless there is a judgment against the borrower and 
the Commissioner determines that a release of the borrower's liability 
is not in the best interest of the Program. 

(b) Verification of death and determination of permanent and 
total disability of a borrower or cosigner through the Program shall be 
made in accordance with the governing provisions of the FFELP. 

(c) The final verification of death and determination of perma-
nent and total disability of a borrower or cosigner shall be made by 
Board Staff. 

(d) Upon final verification of the death or determination of per-
manent and total disability of a borrower, the liability of the cosigner 
for that borrower shall be discharged. 

(e) Upon final verification of the death or determination of per-
manent and total disability of a cosigner, Board Staff shall determine 
if the release of the liability of the cosigner is in the best interest of 
the loan program and, if so, shall authorize a release of the cosigner's 
liability, whether or not there is a judgment against the cosigner. 

§22.188. Enforcement of Collection. 
When any borrower or cosigner fails or refuses to make as many as five 
monthly payments due in accordance with an executed note through the 
Program, the full amount of remaining principal, accrued interest, and 
other charges shall become due and payable immediately. When as 
many as six payments have been missed, the loan will be considered 
in default, and the Office of the Attorney General may file suit for the 
outstanding balance. 

§22.189. Delegation. 
The board delegates to the Commissioner the powers, duties, and func-
tions authorized by the Act, necessary to carry out this subchapter, ex-
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cept those relating to the sale of bonds and the letting of contracts for 
insurance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203863 
Nichole Bunker-Henderson 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 427-6365 

♦ ♦ ♦ 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 74. CURRICULUM REQUIRE-
MENTS 
SUBCHAPTER C. OTHER PROVISIONS 
19 TAC §74.27 

The State Board of Education (SBOE) proposes an amendment 
to §74.27, concerning innovative courses and programs. The 
amendment would update the rule to require that applicants for 
innovative courses must have piloted the proposed course in a 
Texas school prior to seeking approval. 
BACKGROUND INFORMATION AND JUSTIFICATION: After 
the SBOE adopted new rules concerning graduation require-
ments, the experimental courses previously approved were 
phased out as of August 31, 1998. As a result of the adoption of 
the Texas Essential Knowledge and Skills (TEKS), school dis-
tricts now submit new requests for innovative course approval 
for courses that do not have TEKS. The process outlined in 
§74.27 provides authority for the commissioner of education to 
approve discipline-based courses but reserves for SBOE review 
and approval those courses that do not fall within any of the 
subject areas of the foundation or enrichment curriculum. 
Each year, the Texas Education Agency (TEA) provides the op-
portunity for school districts and other entities to submit applica-
tions for proposed innovative courses. At the June 2022 SBOE 
meeting, the Committee on Instruction requested that an item be 
placed on the September 2022 agenda for the board to consider 
requiring that an applicant for an innovative course pilot the pro-
posed course in a Texas school prior to seeking approval from 
the SBOE. 
The proposed amendment would specify that innovative courses 
cannot be approved unless they have been piloted in a Texas 
school prior to seeking approval. 
The SBOE approved the proposed amendment for first reading 
and filing authorization at its September 2, 2022 meeting. 
FISCAL IMPACT: Monica Martinez, associate commissioner for 
standards and programs, has determined that there are no addi-
tional costs to state or local government required to comply with 
the proposal 

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas 
Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. The proposed rulemaking would expand an existing 
regulation by modifying the requirements for approval of innova-
tive courses to require that an applicant for an innovative course 
pilot the proposed course in a Texas school prior to seeking ap-
proval from the SBOE. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be providing districts and entities that submit 
applications for innovative courses clearer guidance regarding 
requirements for approval. There is no anticipated economic 
cost to persons who are required to comply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
new data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins October 7, 2022, and ends at 5:00 p.m. 
on November 14, 2022. A form for submitting public com-
ments is available on the TEA website at https://tea.texas-
.gov/About_TEA/Laws_and_Rules/SBOE_Rules_(TAC)/Pro-
posed_State_Board_of_Education_Rules/. The SBOE will take 
registered oral and written comments on the proposal at the 
appropriate committee meeting in November 2022 in accor-
dance with the SBOE board operating policies and procedures. 
A request for a public hearing on the proposal submitted under 
the Administrative Procedure Act must be received by the 
commissioner of education not more than 14 calendar days 
after notice of the proposal has been published in the Texas 
Register on October 7, 2022. 
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STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code, §28.002(f), which authorizes local school 
districts to offer courses in addition to those in the required cur-
riculum for local credit and requires the State Board of Education 
to be flexible in approving a course for credit for high school grad-
uation. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §28.002(f). 
§74.27. Innovative Courses and Programs. 

(a) A school district may offer innovative courses to enable 
students to master knowledge, skills, and competencies not included in 
the essential knowledge and skills of the required curriculum. 

(1) The State Board of Education (SBOE) may approve any 
course that does not fall within any of the subject areas listed in the 
foundation and enrichment curricula when the applying school district 
or organization demonstrates that the proposed course is academically 
rigorous and addresses documented student needs. 

(2) The commissioner of education may approve a disci-
pline-based course in the foundation or enrichment curriculum when 
the applying school district or organization demonstrates that the pro-
posed course is academically challenging and addresses documented 
student needs. 

(3) Applications shall not be approved if the proposed 
course significantly duplicates the content of a Texas Essential Knowl-
edge and Skills (TEKS)-based course or can reasonably be taught 
within an existing TEKS-based course. 

(4) To request approval from the SBOE or the commis-
sioner, the applying school district or organization must submit a re-
quest for approval at least six months before planned implementation 
that includes: 

(A) a description of the course and its essential knowl-
edge and skills; 

(B) the rationale and justification for the request in 
terms of student need; 

(C) data that demonstrates successful [implementation 
or] piloting of the course in Texas; 

(D) a description of activities, major resources, and ma-
terials to be used; 

(E) the methods of evaluating student outcomes; 

(F) the qualifications of the teacher; 

(G) any training required in order to teach the course 
and any associated costs; and 

(H) the amount of credit requested. 

(5) To request approval from the commissioner for a career 
and technical education innovative course, the applying school district 
or organization must submit with its request for approval evidence that 
the course is aligned with state and/or regional labor market data. 

(6) To request approval of a new innovative course, the ap-
plying school district or organization must submit with its request for 
approval evidence that the course has been successfully piloted in its 
entirety in at least one school in the state of Texas. 

(7) [(6)] With the approval of the local board of trustees, 
a school district may offer, without modifications, any state-approved 
innovative course. 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203865 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 101. ASSESSMENT 
SUBCHAPTER EE. COMMISSIONER'S RULES 
CONCERNING THE STATEWIDE TESTING 
CALENDAR AND UIL PARTICIPATION 
19 TAC §101.5001 

The Texas Education Agency (TEA) proposes an amendment to 
§101.5001, concerning the statewide testing calendar. The pro-
posed amendment would provide clarification to existing statu-
tory provisions and reflect changes made to the statewide as-
sessment program by House Bill (HB) 3261, 87th Texas Legisla-
ture, Regular Session, 2021, which required state assessments 
to be administered online beginning with the 2022-2023 school 
year. 
BACKGROUND INFORMATION AND JUSTIFICATION: With 
changes made to the statewide assessment program introduced 
by HB 3906, 86th Texas Legislature, 2019, and amended by 
HB 3261, 87th Texas Legislature, Regular Session, 2021, TEA 
determined that conforming amendments to its assessment 
rules needed to be made. 
Texas Education Code (TEC), §39.02341, as amended by HB 
3261, requires that TEA administer the State of Texas Assess-
ments of Academic Readiness (STAAR®) online beginning not 
later than the 2022-2023 school year. 
Section 101.5001, Commissioner's Rules Concerning the 
Statewide Testing Calendar and UIL Participation, addresses 
the primary administration of statewide assessments and out-
lines University Interscholastic League scheduling criteria. 
With the implementation of primarily online administrations for 
STAAR®, TEA has modified the testing calendar to allow more 
flexibility in scheduling assessments. The proposed amendment 
to §101.5001 would modify the language regarding the admin-
istration windows to provide that same flexibility. The previous 
one-week online and paper primary administration plus a one-
week optional online administration would be adjusted to a two-
week administration for both online and paper. The proposed 
amendment would also clarify that the first week of the two-week 
testing window would be the week of primary administration. 
FISCAL IMPACT: Lily Laux, deputy commissioner for school pro-
grams, has determined that there are no additional costs to state 
or local government, including school districts and open-enroll-
ment charter schools, required to comply with the proposal. 
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LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand an existing regulation by pro-
viding additional flexibility to public schools in connection with 
STAAR® assessment administration periods. The previous one-
week online and paper primary administration plus a one-week 
optional online administration will change to a two-week adminis-
tration for both online and paper. The first week of the two-week 
testing window would be the primary administration period. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Laux has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be aligning rules with recent legislation 
and allowing more flexibility in testing windows by clarifying the 
language regarding the administration periods. There is no an-
ticipated economic cost to persons who are required to comply 
with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins October 7, 2022, and ends November 7, 
2022. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published 
in the Texas Register on October 7, 2022.A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 

STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §33.0812, which prohibits Uni-
versity Interscholastic League participation on Monday through 
Thursday of the school week during the primary test adminis-
tration period and provides the commissioner of education with 
related rulemaking authority; TEC, §39.001, which provides the 
commissioner of education with rulemaking authority as neces-
sary to administer TEC, Chapter 39; and TEC, §39.023(c-3), 
which prohibits the scheduling of state assessments for students 
in Grades 3-8 and end-of-course assessments on the first in-
structional day of a week. 
CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§33.0812, 39.001, and 
39.023(c-3). 
§101.5001. Testing Calendar. 

(a) In accordance with Texas Education Code (TEC), 
§33.0812, the commissioner of education shall determine the school 
week during the school year in which the primary administrations of 
assessment instruments are administered. The primary administrations 
of assessments occur during the first week of each testing window 
when [school week when both the paper and online] assessments are 
scheduled for the state. For the purpose of scheduling assessment 
instruments during the primary administration week under TEC, 
§39.023(a) and (c), the first instructional day of a week is Monday. 
[The commissioner may provide local education agencies (LEAs) an 
optional extension of assessment administrations for online testing. 
An LEA may choose the optional extension by registering to test 
online. Once registered, the LEA may administer online assessments 
on any school day during the extended testing window.] 

(b) Through publication on the Texas Education Agency 
website, the commissioner shall provide the University Interscholastic 
League (UIL) with a three-year calendar of dates, beginning with the 
2006-2007 school year, reserved for testing on or before May 1 of the 
year preceding the three-year cycle of reserved testing dates. 

(c) The commissioner may change the dates reserved for test-
ing as necessary. The commissioner shall notify the UIL of any changes 
to the schedule for the primary administrations of the statewide assess-
ments. 

(d) If a change to the primary administration testing calendar 
creates a scheduling conflict between a UIL area, regional, or state 
competition and the statewide assessments, the commissioner shall de-
termine whether those UIL events must be cancelled or rescheduled. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203867 
Christina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 112. TEXAS ESSENTIAL 
KNOWLEDGE AND SKILLS FOR SCIENCE 
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SUBCHAPTER C. HIGH SCHOOL 
19 TAC §112.41 

The State Board of Education (SBOE) proposes an amendment 
to §112.41, concerning implementation of Texas Essential 
Knowledge and Skills (TEKS) for high school science courses 
adopted in 2020. The proposed amendment would update the 
rule to move the implementation year for the TEKS for Biology, 
Chemistry, Integrated Physics and Chemistry, and Physics to 
the beginning of the 2024-2025 school year to align with the 
instructional materials timeline. The proposed amendment 
would also align with the implementation timeline for the Kinder-
garten-Grade 8 science TEKS and the TEKS for all other high 
school science courses. 
BACKGROUND INFORMATION AND JUSTIFICATION: In ac-
cordance with statutory requirements that the SBOE identify by 
rule the essential knowledge and skills of each subject in the re-
quired curriculum, the SBOE follows a board-approved cycle to 
review and revise the essential knowledge and skills for each 
subject. In late 2019, the SBOE began the process to review 
and revise the TEKS for Kindergarten-Grade 12 science. At 
the recommendation of Work Group A, the SBOE directed the 
work groups to follow a backwards-by-design approach to the 
revisions to the Kindergarten-Grade 12 science TEKS. Conse-
quently, work groups started first with recommendations for re-
visions to the high school science TEKS. In June and July 2020, 
Work Group B was convened virtually to develop recommen-
dations for four high school science courses: Biology, Chem-
istry, Physics, and Integrated Physics and Chemistry. At the 
November 2020 SBOE meeting, the SBOE approved for sec-
ond reading and final adoption proposed new 19 TAC §§112.41-
112.45. The proposed new sections revised standards for Biol-
ogy, Chemistry, Physics, and Integrated Physics and Chemistry 
as well as related implementation language. The new rules in-
cluded an implementation date of the 2023-2024 school year. 
At the June 2021 SBOE meeting, the board approved for sec-
ond reading and final adoption new TEKS for Specialized Topics 
in Science and revised standards for Aquatic Science, Astron-
omy, Earth Science Systems (formerly titled Earth and Space 
Science), and Environmental Systems. At that time, the SBOE 
discussed the timeline for future instructional materials adop-
tions and made the determination to move the implementation of 
the new Kindergarten-Grade 12 science TEKS to the 2024-2025 
school year. The board indicated that it would change the imple-
mentation date for the high school science courses that were 
adopted in 2020 at a future meeting. 
At the November 2021 SBOE meeting, the board approved for 
second reading and final adoption new science TEKS for Kinder-
garten-Grade 8 with an implementation date of the 2024-2025 
school year. 
The proposed amendment would update §112.41(a), (b), and 
(c) to reflect the revised implementation date for the high school 
science courses. 
The SBOE approved the proposed amendment for first reading 
and filing authorization at its September 2, 2022 meeting. 
FISCAL IMPACT: Monica Martinez, associate commissioner for 
standards and programs, has determined that there are no addi-
tional costs to state or local government required to comply with 
the proposal 

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas 
Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would limit an existing regulation by delay-
ing implementation of new TEKS. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not expand or repeal an existing regulation; would 
not increase or decrease the number of individuals subject to 
its applicability; and would not positively or adversely affect the 
state's economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be aligning the implementation of the TEKS 
for science so that the science TEKS for Kindergarten through 
high school would be implemented at the same time. There is no 
anticipated economic cost to persons who are required to comply 
with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins October 7, 2022, and ends at 5:00 p.m. 
on November 14, 2022. A form for submitting public com-
ments is available on the TEA website at https://tea.texas-
.gov/About_TEA/Laws_and_Rules/SBOE_Rules_(TAC)/Pro-
posed_State_Board_of_Education_Rules/. The SBOE will take 
registered oral and written comments on the proposal at the 
appropriate committee meeting in November 2022 in accor-
dance with the SBOE board operating policies and procedures. 
A request for a public hearing on the proposal submitted under 
the Administrative Procedure Act must be received by the 
commissioner of education not more than 14 calendar days 
after notice of the proposal has been published in the Texas 
Register on October 7, 2022. 
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STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.102(c)(4), which requires the 
State Board of Education (SBOE) to establish curriculum and 
graduation requirements; TEC, §28.002(a), which identifies the 
subjects of the required curriculum; TEC, §28.002(c), which re-
quires the SBOE to identify by rule the essential knowledge and 
skills of each subject in the required curriculum that all students 
should be able to demonstrate and that will be used in evaluating 
instructional materials and addressed on the state assessment 
instruments; and TEC, §28.025(a), which requires the SBOE to 
determine by rule the curriculum requirements for the foundation 
high school graduation program that are consistent with the re-
quired curriculum under TEC, §28.002. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§7.102(c)(4); 28.002(a) and (c); 
and 28.025(a). 
§112.41. Implementation of Texas Essential Knowledge and Skills for 
Science, High School, Adopted 2020. 

(a) The provisions of §§112.42-112.45 of this subchapter shall 
be implemented by school districts beginning with the 2024-2025 
school year. 

(b) No later than July 31, 2023 [2022], the commissioner of 
education shall determine whether instructional materials funding has 
been made available to Texas public schools for materials that cover 
the essential knowledge and skills for science as adopted in §§112.42-
112.45 of this subchapter. 

(c) If the commissioner makes the determination that instruc-
tional materials funding has been made available under subsection (b) 
of this section, §§112.42-112.45 of this subchapter shall be imple-
mented beginning with the 2024-2025 [2023-2024] school year and 
apply to the 2024-2025 [2023-2024] and subsequent school years. 

(d) If the commissioner does not make the determination that 
instructional materials funding has been made available under subsec-
tion (b) of this section, the commissioner shall determine no later than 
July 31 of each subsequent school year whether instructional materi-
als funding has been made available. If the commissioner determines 
that instructional materials funding has been made available, the com-
missioner shall notify the State Board of Education and school districts 
that §§112.42-112.45 of this subchapter shall be implemented for the 
following school year. 

(e) Sections 112.34, 112.35, 112.38, and 112.39 of this sub-
chapter shall be superseded by the implementation of §§112.42-112.45 
of this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203866 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
SUBCHAPTER F. PROFESSIONAL 
DEVELOPMENT 
22 TAC §463.35 

The Texas Behavioral Health Executive Council proposes the 
repeal of §463.35, relating to Professional Development. 
Overview and Explanation of the Proposed Rule. This rule is pro-
posed to be repealed and replaced by a new §465.35, pertaining 
to Requirements for Professional Development, which is format-
ted similarly to the other Boards under the Executive Counsel. 
Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Council, has determined that for the first five-year period 
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue 
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined 
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or 
local government. 
Public Benefit. Mr. Spinks has determined for the first five-year 
period the proposed repeal is in effect there will be a bene-
fit to licensees, applicants, and the general public because the 
proposed repeal and replace of the professional development 
rule will provide greater clarity and consistency in the Executive 
Council's rules. Mr. Spinks has also determined that for each 
year of the first five years the repeal is in effect, the public ben-
efit anticipated as a result of enforcing the repeal will be to help 
the Executive Council protect the public. 
Probable Economic Costs. Mr. Spinks has determined for the 
first five-year period the proposed repeal is in effect, there will 
be no additional economic costs to persons required to comply 
with this repeal. 
Small Business, Micro-Business, and Rural Community Impact 
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse 
effect on small businesses, micro-businesses, or rural commu-
nities. 
Regulatory Flexibility Analysis for Small and Micro-Businesses 
and Rural Communities. Mr. Spinks has determined that the 
proposed repeal will have no adverse economic effect on small 
businesses, micro-businesses, or rural communities. Thus, the 
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code. 
Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not 
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code. 
Requirement for Rules Increasing Costs to Regulated Persons. 
The proposed repeal does not impose any new or additional 
costs to regulated persons, state agencies, special districts, or 
local governments; therefore, pursuant to §2001.0045 of the Tex. 
Gov't Code, no repeal or amendment of another rule is required 
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to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is 
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the 
Executive Council on licensees is not expected to increase. 
Government Growth Impact Statement. For the first five-year 
period the proposed repeal is in effect, the Executive Council 
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate 
a government program; it does not require the creation or elim-
ination of employee positions; it does not require the increase 
or decrease in future legislative appropriations to the agency; 
it does not require an increase or decrease in fees paid to this 
agency; it does not create a new regulation; it does not expand 
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and it does 
not positively or adversely affect the state's economy. 
Takings Impact Assessment. Mr. Spinks has determined that 
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to 
prepare a takings impact assessment pursuant to §2007.043 of 
the Tex. Gov't Code. 
Request for Public Comments. Comments on the proposed 
repeal may be submitted to Brenda Skiff, Executive Assistant, 
Texas Behavioral Health Executive Council, George H. W. 
Bush State Office Building, 1801 Congress Ave., Ste. 7.300, 
Austin, Texas 78701, or by email to rules@bhec.texas.gov. The 
deadline for receipt of comments is 5:00 p.m., Central Time, on 
October 30, 2022, which is at least 30 days from the date of 
publication in the Texas Register. 

Statutory Authority. The repeal is proposed under Tex. Occ. 
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas 
Behavioral Health Executive Council with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 
Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code 
which vests the Executive Council with the authority to adopt 
rules necessary to perform its duties and implement Chapter 
507 of the Tex. Occ. Code. 
In accordance with §501.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Psychologists previously voted and, 
by a majority, approved to propose this repeal to the Executive 
Council. The repeal is specifically authorized by §501.1515 of 
the Tex. Occ. Code which states the Board shall propose to the 
Executive Council rules regarding the qualifications necessary 
to obtain a license; the scope of practice, standards of care, and 
ethical practice; continuing education requirements for license 
holders; and a schedule of sanctions for violations of this chapter 
or rules adopted under this chapter. 
The Executive Council also proposes this repeal in compliance 
with §507.153 of the Tex. Occ. Code. The Executive Council 
may not propose and adopt a rule regarding the qualifications 
necessary to obtain a license; the scope of practice, standards 
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has 
been proposed by the applicable board for the profession. In this 
instance, the underlying board has proposed this repeal to the 

Executive Council. Therefore, the Executive Council has com-
plied with Chapters 501 and 507 of the Texas Occupations Code 
and may propose this repeal. 
Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
No other code, articles or statutes are affected by this section. 
§463.35. Professional Development. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 20, 
2022. 
TRD-202203809 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
22 TAC §463.35 

The Texas Behavioral Health Executive Council proposes new 
§463.35, relating to Requirements for Professional Develop-
ment. 
Overview and Explanation of the Proposed Rule. This proposed 
new rule is intended to streamline all the continuing education 
into a rule formatted similarly to the other Boards under the Ex-
ecutive Counsel. Additionally, this rule adds and changes some 
of the requirements for each renewal cycle. For example, li-
censees will be able to carry forward up to ten hours from the 
previous cycle if they were not used, licensees can opt to take 
the jurisprudence examination for one hour of ethics credit, and 
lastly licensees can now claim up to one hour of self-study con-
tinuing education credit. Additionally, under this proposed new 
rule a licensee will be allowed to claim up to 20 hours of pro-
fessional development credit for providing supervision to super-
visees delivering psychological services to individuals residing 
in a rural mental health discipline Health Professional Shortage 
Area identified by the U.S. Health Resources & Services Admin-
istration. 
Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the 
proposed rule is in effect, there will be no additional estimated 
cost, reduction in costs, or loss or increase in revenue to the state 
or local governments as a result of enforcing or administering the 
rule. Additionally, Mr. Spinks has determined that enforcing or 
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government. 
Public Benefit. Mr. Spinks has determined for the first five-year 
period the proposed rule is in effect there will be a benefit to 
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for 
each year of the first five years the rule is in effect, the public 
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benefit anticipated as a result of enforcing the rule will be to help 
the Executive Council protect the public. 
Probable Economic Costs. Mr. Spinks has determined for the 
first five-year period the proposed rule is in effect, there will be 
no additional economic costs to persons required to comply with 
this rule. 
Small Business, Micro-Business, and Rural Community Impact 
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect 
on small businesses, micro-businesses, or rural communities. 
Regulatory Flexibility Analysis for Small and Micro-Businesses 
and Rural Communities. Mr. Spinks has determined that the 
proposed rule will have no adverse economic effect on small 
businesses, micro-businesses, or rural communities. Thus, the 
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code. 
Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not 
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code. 
Requirement for Rules Increasing Costs to Regulated Persons. 
The proposed rule does not impose any new or additional 
costs to regulated persons, state agencies, special districts, or 
local governments; therefore, pursuant to §2001.0045 of the 
Tex. Gov't Code, no repeal or amendment of another rule is 
required to offset any increased costs. Additionally, no repeal or 
amendment of another rule is required because the proposed 
rule is necessary to protect the health, safety, and welfare of the 
residents of this state and because regulatory costs imposed by 
the Executive Council on licensees is not expected to increase. 
Government Growth Impact Statement. For the first five-year 
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government 
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination 
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does 
not require an increase or decrease in fees paid to the agency; 
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of 
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy. 
Takings Impact Assessment. Mr. Spinks has determined that 
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the 
Tex. Gov't Code. 
Request for Public Comments. Comments on the proposed rule 
may be submitted to Brenda Skiff, Executive Assistant, Texas 
Behavioral Health Executive Council, George H. W. Bush State 
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas 
78701, or by email to rules@bhec.texas.gov. The deadline for 
receipt of comments is 5:00 p.m., Central Time, on November 
6, 2022, which is at least 30 days from the date of publication in 
the Texas Register. 

Statutory Authority. The rule is proposed under Tex. Occ. Code, 
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all 
rules, not inconsistent with the Constitution and Laws of this 

State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 
Additionally, the Executive Council proposes this rule pursuant 
to the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §501.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Psychologists previously voted and, 
by a majority, approved to propose this rule to the Executive 
Council. The rule is specifically authorized by §501.1515 of the 
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to 
obtain a license; the scope of practice, standards of care, and 
ethical practice; continuing education requirements for license 
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter. 
The Executive Council also proposes this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 501 and 507 of the Texas Occupations Code and 
may propose this rule. 
Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
No other code, articles or statutes are affected by this section. 
§463.35. Requirements for Professional Development. 

(a) Minimum Professional Development Hours Required 

(1) A licensee must complete 40 hours of professional de-
velopment during each renewal period that they hold a license. The 40 
hours of professional development must include 6 hours in ethics and 
6 hours in cultural diversity or competency. 

(2) A licensee may carry forward to the next renewal pe-
riod, a maximum of 10 hours accrued during the current renewal period 
if those hours are not needed for renewal. 

(b) Acceptable ethics hours include, but are not limited to pro-
fessional development on: 

(1) state or federal laws, including agency rules, relevant 
to the practice of psychology; 

(2) practice guidelines established by local, regional, state, 
national, or international professional organizations; 

(3) training or education designed to demonstrate or affirm 
the ideals and responsibilities of the profession; and 

(4) training or education intended to assist licensees in de-
termining appropriate decision-making and behavior, improve consis-
tency in or enhance the professional delivery of services, and provide 
a minimum acceptable level of practice. 

(c) Acceptable cultural diversity or competency hours include, 
but are not limited to professional development regarding age, disabil-
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ity, ethnicity, gender, gender identity, language, national origin, race, 
religion, culture, sexual orientation, and socio-economic status. 

(d) Acceptable Professional Development Activities. 

(1) All professional development hours must have been 
received during the renewal period unless allowed under subsection 
(a)(2) of this section, and be directly related to the practice of psychol-
ogy; 

(2) The Council shall make the determination as to whether 
the activity claimed by the licensee is directly related to the practice of 
psychology; 

(3) Except for hours claimed under subsection (g), all 
professional development hours obtained must be designated by the 
provider in a letter, email, certificate, or transcript that displays the 
licensee's name, topic covered, date(s) of training, and hours of credit 
earned; and 

(4) Multiple instances or occurrences of a professional de-
velopment activity may not be claimed for the same renewal period. 

(e) Licensees must obtain at least fifty percent of their profes-
sional development hours from one or more of the following providers: 

(1) an international, national, regional, state, or local asso-
ciation of medical, mental, or behavioral health professionals; 

(2) public school districts, charter schools, or education 
service centers; 

(3) city, county, state, or federal governmental entities; 

(4) an institution of higher education accredited by a re-
gional accrediting organization recognized by the Council for Higher 
Education Accreditation, the Texas Higher Education Coordinating 
Board, or the United States Department of Education; 

(5) religious or charitable organizations devoted to improv-
ing the mental or behavioral health of individuals; or 

(6) any provider approved or endorsed by a provider listed 
herein. 

(f) Licensees shall receive credit for professional development 
activities according to the number of hours designated by the provider, 
or if no such designation, on a one-for-one basis with one credit hour 
for each hour spent in the professional development activity. 

(g) Notwithstanding subsection (e) above, licensees may 
claim professional development credit for each of the following 
activities: 

(1) Passage of the jurisprudence examination. Licensees 
who pass the jurisprudence examination may claim 1 hour of profes-
sional development in ethics. 

(2) Preparing and giving a presentation at a professional 
development activity. The maximum number of hours that may be 
claimed for this activity is 5 hours. 

(3) Authoring a book or peer reviewed article. The maxi-
mum number of hours that may be claimed for this activity is 5 hours. 

(4) Teaching or attending a graduate level course. The 
maximum number of hours that may be claimed for this activity is 5 
hours. 

(5) Self-study. The maximum number of hours that may be 
claimed for this activity is 1 hour. 

(6) Successful completion of a training course on human 
trafficking prevention described by §116.002 of the Occupations Code. 

Licensees who complete this training may claim 1 hour of professional 
development credit. 

(7) Providing supervision to supervisees delivering psy-
chological services to individuals residing in a rural mental health 
discipline Health Professional Shortage Area (HPSA) identified by 
the U.S. Health Resources & Services Administration (HRSA). The 
maximum number of hours that may be claimed for this activity is 20 
and hours claimed may not be counted toward the ethics or cultural 
diversity or competency requirements. 

(h) The Council does not pre-evaluate or pre-approve profes-
sional development providers or hours. 

(i) Licensees shall maintain proof of professional development 
compliance for a minimum of 3 years after the applicable renewal pe-
riod. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 20, 
2022. 
TRD-202203810 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners and Psychologists 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

PART 35. TEXAS STATE BOARD OF 
EXAMINERS OF MARRIAGE AND 
FAMILY THERAPISTS 

CHAPTER 801. LICENSURE AND 
REGULATION OF MARRIAGE AND 
FAMILY THERAPISTS 
SUBCHAPTER C. APPLICATIONS AND 
LICENSING 
22 TAC §801.143 

The Texas Behavioral Health Executive Council proposes 
amended §801.143, relating to Supervisor Requirements. 
Overview and Explanation of the Proposed Rule. The proposed 
amendment provides more specific details regarding the mini-
mum standards for the 40 hours of education required to apply 
for supervisor status. 
Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the 
proposed rule is in effect, there will be no additional estimated 
cost, reduction in costs, or loss or increase in revenue to the state 
or local governments as a result of enforcing or administering the 
rule. Additionally, Mr. Spinks has determined that enforcing or 
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government. 
Public Benefit. Mr. Spinks has determined for the first five-year 
period the proposed rule is in effect there will be a benefit to 
licensees, applicants, and the general public because the pro-
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posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for 
each year of the first five years the rule is in effect, the public 
benefit anticipated as a result of enforcing the rule will be to help 
the Executive Council protect the public. 
Probable Economic Costs. Mr. Spinks has determined for the 
first five-year period the proposed rule is in effect, there will be 
no additional economic costs to persons required to comply with 
this rule. 
Small Business, Micro-Business, and Rural Community Impact 
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect 
on small businesses, micro-businesses, or rural communities. 
Regulatory Flexibility Analysis for Small and Micro-Businesses 
and Rural Communities. Mr. Spinks has determined that the 
proposed rule will have no adverse economic effect on small 
businesses, micro-businesses, or rural communities. Thus, the 
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code. 
Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not 
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code. 
Requirement for Rules Increasing Costs to Regulated Persons. 
The proposed rule does not impose any new or additional 
costs to regulated persons, state agencies, special districts, or 
local governments; therefore, pursuant to §2001.0045 of the 
Tex. Gov't Code, no repeal or amendment of another rule is 
required to offset any increased costs. Additionally, no repeal or 
amendment of another rule is required because the proposed 
rule is necessary to protect the health, safety, and welfare of the 
residents of this state and because regulatory costs imposed by 
the Executive Council on licensees is not expected to increase. 
Government Growth Impact Statement. For the first five-year 
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government 
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination 
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does 
not require an increase or decrease in fees paid to the agency; 
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of 
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy. 
Takings Impact Assessment. Mr. Spinks has determined that 
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the 
Tex. Gov't Code. 
Request for Public Comments. Comments on the proposed rule 
may be submitted to Brenda Skiff, Executive Assistant, Texas 
Behavioral Health Executive Council, George H. W. Bush State 
Office Building, 1801 Congress Ave., Ste. 7.300, Austin, Texas 
78701, or by email to rules@bhec.texas.gov. The deadline for 
receipt of comments is 5:00 p.m., Central Time, on November 
7, 2022, which is at least 30 days from the date of publication in 
the Texas Register. 

Statutory Authority. The rule is proposed under Tex. Occ. Code, 
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all 
rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 
Additionally, the Executive Council proposes this rule pursuant 
to the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §502.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Marriage and Family Therapists 
previously voted and, by a majority, approved to propose this 
rule to the Executive Council. The rule is specifically authorized 
by §502.1515 of the Tex. Occ. Code which states the Board 
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice, 
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for 
violations of this chapter or rules adopted under this chapter. 
The Executive Council also proposes this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 502 and 507 of the Texas Occupations Code and 
may propose this rule. 
Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
No other code, articles or statutes are affected by this section. 
§801.143. Supervisor Requirements. 

(a) To apply for supervisor status, an LMFT in good standing 
must submit an application and applicable fee as well as documentation 
of the following: 

(1) completion of at least 3,000 hours of LMFT practice 
over a minimum of 3 years; and 

(A) successful completion of a 3-semester-hour, gradu-
ate course in marriage and family therapy supervision from an accred-
ited institution; or 

(B) a 40-hour continuing education course in clinical 
supervision; or 

(2) designation as an approved supervisor or supervisor 
candidate by the American Association for Marriage and Family 
Therapy (AAMFT). 

(b) A supervisor may not be employed by the person he or she 
is supervising. 

(c) A supervisor may not be related within the second degree 
by affinity (marriage) or within the third degree by consanguinity 
(blood or adoption) to the person whom he or she is supervising. 
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(d) Within 60 days of the initiation of supervision, a supervisor 
must process and maintain a complete supervision file on the LMFT 
Associate. The supervision file must include: 

(1) a photocopy of the submitted Supervisory Agreement 
Form; 

(2) proof of council approval of the Supervisory Agree-
ment Form; 

(3) a record of all locations at which the LMFT Associate 
will practice; 

(4) a dated and signed record of each supervision confer-
ence with the LMFT Associate's total number of hours of supervised 
experience, direct client contact hours, and direct client contact hours 
with couples or families accumulated up to the date of the conference; 
and 

(5) a copy of any written plan for remediation of the LMFT 
Associate. 

(e) Within 30 days of the termination of supervision, a super-
visor must submit written notification to the council. 

(f) Both the LMFT Associate and the council-approved super-
visor are fully responsible for the marriage and family therapy activities 
of the LMFT Associate. 

(1) The supervisor must ensure the LMFT Associate knows 
and adheres to all statutes and rules that govern the practice of marriage 
and family therapy. 

(2) A supervisor must maintain objective, professional 
judgment; a dual relationship between the supervisor and the LMFT 
Associate is prohibited. 

(3) A supervisor may not supervise more than 12 persons 
at one time. 

(4) If a supervisor determines the LMFT Associate may not 
have the therapeutic skills or competence to practice marriage and fam-
ily therapy under an LMFT license, the supervisor must develop and 
implement a written plan for remediation of the LMFT Associate. 

(5) A supervisor must timely submit accurate documenta-
tion of supervised experience. 

(g) Supervisor status expires with the LMFT license. 

(h) A supervisor who fails to meet all requirements for licen-
sure renewal may not advertise or represent himself or herself as a su-
pervisor in any manner. 

(i) A supervisor whose license status is other than "current, 
active" is no longer an approved supervisor. Supervised clinical expe-
rience hours accumulated under that person's supervision after the date 
his or her license status changed from "current, active" or after removal 
of the supervisor designation will not count as acceptable hours unless 
approved by the council. 

(j) A supervisor who becomes subject to a council disciplinary 
order is no longer an approved supervisor. The person must: 

(1) inform each LMFT Associate of the council disci-
plinary order; 

(2) refund all supervisory fees received after date the coun-
cil disciplinary order was ratified to the LMFT Associate who paid the 
fees; and 

(3) assist each LMFT Associate in finding alternate super-
vision. 

(k) Supervision of an LMFT Associate without being currently 
approved as a supervisor is grounds for disciplinary action. 

(l) The LMFT Associate may compensate the supervisor for 
time spent in supervision if the supervision is not part of the supervisor's 
responsibilities as a paid employee of an agency, institution, clinic, or 
other business entity. 

(m) At a minimum, the 40-hour continuing education course 
in clinical supervision, referenced in subsection (a)(1)(B) of this rule, 
must meet each of the following requirements: 

(1) the course must be taught by a licensed marriage and 
family therapist holding supervisor status issued by the Council; 

(2) all related coursework and assignments must be com-
pleted over a time period not to exceed 90 days; and 

(3) the 40-hour supervision training must include at least: 

(A) three (3) hours for defining and conceptualizing su-
pervision and models of supervision; 

(B) three (3) hours for supervisory relationship and 
marriage and family therapist development; 

(C) twelve (12) hours for supervision methods and tech-
niques, covering roles, focus (process, conceptualization, and person-
alization), group supervision, multi-cultural supervision (race, ethnic, 
and gender issues), and evaluation methods; 

(D) twelve (12) hours for supervision and standards of 
practice, codes of ethics, and legal and professional issues; and 

(E) three (3) hours for executive and administrative 
tasks, covering supervision plan, supervision contract, time for super-
vision, record keeping, and reporting. 

(n) Subsection (m) of this rule is effective May 1, 2023. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 22, 
2022. 
TRD-202203836 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Marriage and Family Therapists 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 36. SUSPENSION OR 
ADJUSTMENT OF WATER RIGHTS 
DURING DROUGHT OR EMERGENCY WATER 
SHORTAGE 
30 TAC §§36.1 - 36.8 
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The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes the repeal of 30 Texas Ad-
ministrative Code (TAC) Chapter 36, §§36.1 - 36.8. 
Background and Summary of the Factual Basis for the Proposed 
Rules 

During severe drought in 2013, The Dow Chemical Company 
(TDCC), as a senior water right holder, made a priority call in the 
Brazos River Basin. In response to the call, the executive direc-
tor (ED) issued orders suspending junior water rights. The ED, 
however, chose to suspend only specific rights, which he was 
allowed to do under 30 TAC §36.5(c). Texas Farm Bureau was 
among those with rights junior to TDCC's that were suspended 
under the ED's orders; and in response, Texas Farm Bureau, 
and other individual plaintiffs, filed a lawsuit against the TCEQ 
challenging the validity of TCEQ's drought rules found in 30 TAC 
Chapter 36. The 53rd District Court, Travis County, declared the 
drought rules invalid. TCEQ appealed; and the 13th Court of Ap-
peals, Corpus Christi, affirmed the District Court's decision. As 
these rules are no longer valid, 30 TAC Chapter 36 should be 
repealed. This repeal will also improve the overall organization 
of TCEQ rules related to the Water Rights Program. 
Section by Section Discussion 

This rulemaking would repeal 30 TAC Chapter 36 in its entirety. 
Fiscal Note: Costs to State and Local Government 
Jené Bearse, Analyst in the Budget and Planning Division, has 
determined that for the first five-year period the proposed repeals 
are in effect, no fiscal implications are anticipated for the agency 
or for other units of state or local government as a result of ad-
ministration or enforcement of the proposed repeal. 
Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed repeal is in effect, the public benefit anticipated will 
be compliance with the ruling of the 53rd District Court, Travis 
County, affirmed by the 13th Court of Appeals, Corpus Christi, 
which repealed drought rules found in the 30 TAC Chapter 36. 
The proposed rulemaking is not anticipated to result in fiscal im-
plications for businesses or individuals. 
Local Employment Impact Statement 
The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed repeal is in effect. 
Rural Communities Impact Assessment 
The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed repeal is in effect. The amendments would apply 
statewide and have the same effect in rural communities as in 
urban communities. 
Small Business and Micro-Business Assessment 
No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed repeal for the first five-year period the proposed repeal 
is in effect. 
Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is not 
required because the proposed repeal does not adversely affect 
a small or micro-business in a material way for the first five years 
the proposed repeal is in effect. 
Government Growth Impact Statement 
The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does 
not require the creation of new employee positions, eliminate 
current employee positions, or require an increase or decrease 
in fees paid to the agency. The proposed rulemaking repeals 
an existing regulation; however, the proposed rulemaking does 
not increase or decrease the number of individuals subject to its 
applicability because the rules were previously ruled invalid by a 
court. During the first five years, the proposed repeal should not 
impact positively or negatively the state's economy. 
Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225. Texas Government 
Code, §2001.0225 applies to a "Major environmental rule," which 
is defined in Texas Government Code, §2001.0225(g)(3) as a 
rule with a specific intent "to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state." 
First, the proposed rulemaking does not meet the statutory defi-
nition of a "Major environmental rule" because its specific intent 
is not to protect the environment or reduce risks to human health 
from environmental exposure. The purpose of this rulemaking is 
to repeal 30 TAC Chapter 36 in its entirety because the chap-
ter was declared void in a lawsuit challenging the validity of the 
rules. 
Second, the proposed rulemaking does not meet the statutory 
definition of a "Major environmental rule" because the proposed 
repeal would not adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of 
the state. It is not anticipated that the cost of complying with the 
proposed repeal will be significant with respect to the economy 
as a whole or with respect to a sector of the economy; therefore, 
the proposed repeal will not adversely affect in a material way 
the economy, a sector of the economy, competition, or jobs. 
Finally, the proposed rulemaking does not meet any of the four 
applicability requirements for a "Major environmental rule" listed 
in Texas Government Code, §2001.0225(a). Texas Government 
Code, §2001.0225 only applies to a major environmental rule, 
the result of which is to: 1) exceed a standard set by federal law, 
unless the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the gen-
eral powers of the agency instead of under a specific state law. 
This proposed rulemaking does not meet any of the four preced-
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ing applicability requirements because this rulemaking: 1) does 
not exceed any standard set by federal law for the regulation of 
water rights; 2) does not exceed any express requirements of 
state law related to the regulation of water rights; 3) does not 
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal 
government to implement a state and federal program; and 4) is 
not proposed solely under the general powers of the agency as 
the commission adopts the rulemaking action under Texas Water 
Code, §§5.013, 5.102, 5.103, 5.105, and 5.120. Therefore, the 
commission does not adopt this rulemaking action solely under 
the commission's general powers. 
Since this proposed rulemaking does not meet the statutory def-
inition of a "Major environmental rule" and does not meet any 
of the four applicability requirements for a "Major environmental 
rule," this rulemaking is not subject to Texas Government Code, 
§2001.0225. 
The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 
Takings Impact Assessment 
The commission evaluated this rulemaking and performed an 
analysis of whether the proposed repeal would constitute a tak-
ing. Texas Government Code, §2007.002(5), defines a taking as 
either: 1) a governmental action that affects private real property, 
in whole or in part or temporarily or permanently, in a manner that 
requires the governmental entity to compensate the private real 
property owner as provided by the Fifth and Fourteenth Amend-
ments to the United States Constitution or Sections 17 or 19, 
Article I, Texas Constitution; or 2) a governmental action that af-
fects an owner's private real property that is the subject of the 
governmental action, in whole or in part or temporarily or per-
manently, in a manner that restricts or limits the owner's right 
to the property that would otherwise exist in the absence of the 
governmental action and is the producing cause of a reduction 
of at least 25% in the market value of the affected private real 
property, determined by comparing the market value of the prop-
erty as if the governmental action is not in effect and the market 
value of the property determined as if the governmental action 
is in effect. The commission determined that the proposed re-
peal would not constitute a taking as that term is defined under 
Texas Government Code, §2007.002(5). Specifically, the pro-
posed repeal would not affect any landowner's rights in private 
real property, and there are no burdens that would be imposed 
on private real property by the proposed repeal; the proposed 
repeal is solely procedural and does not impact real property. 
Consistency with the Coastal Management Program 

The commission reviewed the proposed repeal and found that 
it is neither identified in Coastal Coordination Act implementa-
tion rules, 31 TAC §505.11(b)(2) or (4), nor would it affect any 
action/authorization identified in Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(a)(6). Therefore, the proposed 
repeal is not subject to the Texas Coastal Management Program. 
Written comments on the consistency of this rulemaking with the 
Texas Coastal Management Program may be submitted to the 
contact person at the address listed under the Submittal of Com-
ments section of this preamble. 

Announcement of Hearing 

The commission will hold a hybrid virtual and in-person public 
hearing on this proposal in Austin on November 10, at 10:00 a.m. 
in Building E, Room 201S, at the commission's central office lo-
cated at 12100 Park 35 Circle. The hearing is structured for the 
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order 
of registration. Open discussion will not be permitted during the 
hearing; however, commission staff members will be available to 
discuss the proposal 30 minutes prior to the hearing. 
Individuals who plan to attend the hearing virtually and want to 
provide oral comments and/or want their attendance on record 
must register by November 8, 2022. To register for the hear-
ing, please email Rules@tceq.texas.gov and provide the follow-
ing information: your name, your affiliation, your email address, 
your phone number, and whether or not you plan to provide oral 
comments during the hearing. Instructions for participating in the 
hearing will be sent on November 9, 2022, to those who register 
for the hearing. 
Persons who do not wish to provide oral comments but would 
like to view the hearing may do so at no cost at:https://teams.mi-
crosoft.com/l/meetup-join/19%3ameeting_YzIzYzdiMmEt-
ZTJhMy00YTY5LThjYjUtNjBkY2E3MDc0Mjhk%40thread.v-
2/0?context=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-
8156-3bcd93a08fba%22%2c%22Oid%22%3a%22e74a40ea-
69d4-469d-a8ef-06f2c9ac2a80%22%2c%22IsBroadcastMeet-
ing%22%3atrue%7d 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or 
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible. 
Submittal of Comments 

Written comments may be submitted to Cecilia Mena, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to fax4808@tceq.texas.gov. Electronic comments may be 
submitted at: https://tceq.commentinput.com/. File size restric-
tions may apply to comments being submitted via the TCEQ 
Public Comment system. All comments should reference Rule 
Project Number 2021-034-036-LS. The comment period closes 
on November 10, 2022. Please choose one of the methods 
provided to submit your written comments. 
Copies of the proposed rulemaking can be obtained from the 
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html.For further information, please contact 
Harrison Cole Malley, Environmental Law Division, at (512) 
239-1439. 
Statutory Authority 

Texas Water Code (TWC), §5.013, which establishes the general 
jurisdiction of the commission over other areas of responsibility 
as assigned to the commission under the TWC and other laws of 
the state, including water rights; TWC, §5.102, which establishes 
the commission's authority necessary to carry out its jurisdiction; 
TWC, §5.103 and §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibil-
ities and duties under TWC, §5.013; and TWC, §5.120, which 
requires the commission to administer the law so as to promote 
judicious use and maximum conservation and protection of the 
environment and the natural resources of the state. 
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No other statutes, articles, or codes are affected by the proposal. 
§36.1. Applicability. 

§36.2. Definitions. 

§36.3. Executive Director Action. 

§36.4. Suspension or Adjustment Order. 

§36.5. Conditions for Issuance of Suspension or Adjustment Order. 

§36.6. Contents of a Suspension or Adjustment Order. 

§36.7. Implementation of Water Conservation Plans and Drought 
Contingency Plans. 

§36.8. Notice of and Opportunity for Hearing on the Issuance of a 
Suspension or Adjustment Order. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 23, 
2022. 
TRD-202203851 
Charmaine Backens 
Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 239-2678 

♦ ♦ ♦ 

CHAPTER 210. USE OF RECLAIMED WATER 
SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §210.5 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §210.5. 
Background and Summary of the Factual Basis for the Proposed 
Rules 

The Office of Water is initiating rule changes to 30 Texas Admin-
istrative Code (TAC) Chapter 210 (Use of Reclaimed Water) to 
clarify that an application to obtain an authorization under Chap-
ter 210 may be submitted concurrently or any time after submittal 
of an application for a permit to treat and dispose of wastewater. 
Section by Section Discussion 

The proposed rulemaking would amend §210.5 (Authorization 
for the Use of Reclaimed Water), which contains the require-
ments to obtain an authorization for the use of reclaimed water. 
This change would clarify under §210.5(a) that an application 
to obtain an authorization under Chapter 210 may be submitted 
concurrently or any time after submittal of an application for a 
permit to treat and dispose of wastewater. 
The executive director (ED) is clarifying the timing of the appli-
cation for efficient processing and as an incentive to promote 
reuse. 
Fiscal Note: Costs to State and Local Government 
Jené Bearse, Analyst in the Budget and Planning Division, has 
determined that for the first five-year period the proposed rules 
are in effect, no fiscal implications are anticipated for the agency 

or for other units of state or local government as a result of ad-
ministration or enforcement of the proposed rule. 
Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rules are in effect, the public benefit anticipated 
would be clarification that the application may be submitted con-
currently or at any time after submittal of an application for a 
permit to treat and dispose of wastewater. 
The proposed rulemaking is not anticipated to result in fiscal im-
plications for businesses or individuals. 
Local Employment Impact Statement 
The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 
Rural Communities Impact Assessment 
The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rules are in effect. The amendments would apply 
statewide and have the same effect in rural communities as in 
urban communities. 
Small Business and Micro-Business Assessment 
No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rule for the first five-year period the proposed rules 
are in effect. 
Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five 
years the proposed rules are in effect. 
Government Growth Impact Statement 
The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and would not require an increase or decrease in future leg-
islative appropriations to the agency. The proposed rulemak-
ing does not require the creation of new employee positions, 
eliminate current employee positions, nor require an increase 
or decrease in fees paid to the agency. The proposed rulemak-
ing does not create, expand, repeal or limit an existing regula-
tion, nor does the proposed rulemaking increase or decrease the 
number of individuals subject to its applicability. During the first 
five years, the proposed rule should not impact positively or neg-
atively the state's economy. 
Draft Regulatory Impact Analysis Determination 

The TCEQ reviewed the proposed rulemaking in consideration 
of the regulatory analysis of major environmental rules required 
by Texas Government Code (TGC), §2001.0225 and determined 
that the rulemaking is not subject to TGC, §2001.0225(a) be-
cause it does not meet the definition of a "Major Environmental 
Rule" as defined in TGC,§2001.0225(g)(3). The following is a 
summary of that review. 

47 TexReg 6562 October 7, 2022 Texas Register 



Section 2001.0225 applies to a "Major Environmental Rule" 
adopted by a state agency, the result of which is to exceed 
standards set by federal law, exceed express requirements 
of state law, exceed requirements of delegation agreements 
between the state and the federal government to implement 
a state and federal program, or adopt a rule solely under the 
general powers of the agency instead of under a specific state 
law. A "Major Environmental Rule" is a rule, the specific intent 
of which is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely 
affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector or the state. 
The ED's Office of Water is initiating rule changes to 30 TAC 
Chapter 210 (Use of Reclaimed Water) to clarify that an applica-
tion to obtain an authorization under Chapter 210 may be sub-
mitted concurrently or any time after submittal of an application 
for a permit to treat and dispose of wastewater. 
The proposed rulemaking would amend the requirements in 
30 TAC §210.5 for obtaining an authorization for the use of 
reclaimed water. This change would clarify under §210.5(a) 
that an application to obtain an authorization under Chapter 210 
may be submitted concurrently or any time after submittal of an 
application for a permit to treat and dispose of wastewater. 
Certain aspects of the TCEQ's rules for use of Reclaimed Wa-
ter are intended to protect the environment or reduce risks to 
human health from environmental exposure. However, the pro-
posed rulemaking would not adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
or jobs; nor would the proposed rulemaking adversely affect in 
a material way the environment, or the public health and safety 
of the state or a sector of the state. Therefore, the proposed 
rulemaking does not fit the TGC, §2001.0225 definition of "Ma-
jor Environmental Rule." 
Even if this rulemaking was a "Major Environmental Rule," this 
rulemaking meets none of the criteria in §2001.0225 for the re-
quirement to prepare a full Regulatory Impact Analysis. First, 
this rulemaking is not governed by federal law. Second, it does 
not exceed state law but rather adds clarity to the rules that im-
plement state law, as the ED is making clear the timing of and 
application for use of Reclaimed Water to promote efficient pro-
cessing and as an incentive to promote reuse. Third, this rule-
making does not come under a delegation agreement or contract 
with a federal program, and finally, is not being proposed under 
the TCEQ's general rulemaking authority. This rulemaking is be-
ing proposed under existing state law found in the Texas Water 
Code Chapter 26 (Water Quality Control) and §11.1271(e) that 
gives the commission authority to establish and regulate water 
quality, set standards to prevent the disposal of waste that is inju-
rious to the public health, to control plans and specifications for 
treatment facilities, sewer systems, and disposal systems that 
transport, treat, or dispose of primarily domestic wastes, and 
specifically with §11.1271(e), requires the commission, in con-
junction with the Texas Water Development Board, to develop 
model water conservation programs for different types of water 
suppliers that suggest best management practices for achiev-
ing the highest practicable levels of water conservation and ef-
ficiency achievable for each specific type of water supplier. Be-
cause this proposal does not constitute a major environmental 
rule, a regulatory impact analysis is not required. 
Therefore, the commission does not adopt the rule solely under 
the commission's general powers. The commission invites pub-

lic comment on the draft regulatory impact analysis determina-
tion. Written comments may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 
The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis during the public comment period. Writ-
ten comments on the Draft Regulatory Impact Analysis may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
Takings Impact Assessment 
The TCEQ evaluated the proposed rulemaking and performed 
an analysis of whether it constitutes a taking under Texas Gov-
ernment Code (TGC), Chapter 2007. The following is a summary 
of that analysis. 
Under TGC, §2007.002(5), "taking" means a governmental ac-
tion that affects private real property, in whole or in part or tem-
porarily or permanently, in a manner that requires the govern-
mental entity to compensate the private real property owner as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Section 17 or 19, Article I, Texas Consti-
tution; or a governmental action that affects an owner's private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner's right to the property that would oth-
erwise exist in the absence of the governmental action and is 
the producing cause of a reduction of at least 25% in the market 
value of the affected private real property, determined by com-
paring the market value of the property as if governmental action 
is not in effect and the market value of the property determined 
as if the governmental action is in effect. 
The specific purpose of the proposed rulemaking is to amend 30 
TAC Chapter 210 (Use of Reclaimed Water) to clarify that an ap-
plication to obtain an authorization under Chapter 210 may be 
submitted concurrently or any time after submittal of an appli-
cation for a permit to treat and dispose of wastewater. Promul-
gation and enforcement of the proposed rule amendments will 
not be a statutory or constitutional taking of private real property 
because, as the commission's analysis indicates, TGC, Chap-
ter 2007 does not apply to these proposed rules because these 
rules do not impact private real property in a manner that would 
require compensation to private real property owners under the 
United States Constitution or the Texas Constitution. Specifi-
cally, the proposed rulemaking does not apply to or affect any 
landowner's rights in any private real property because it does 
not burden (constitutionally), restrict, or limit any landowner's 
right to real property and reduce any property's value by 25% 
or more beyond that which would otherwise exist in the absence 
of the regulations. These Chapter 210 rule amendments do not 
regulate property but instead regulate the use of Reclaimed Wa-
ter. The primary purpose of the proposed rule amendments is to 
amend 30 TAC §210.5(a), to clarify that an application to obtain 
an authorization under Chapter 210 may be submitted concur-
rently or any time after submittal of an application for a permit 
to treat and dispose of wastewater. The proposed rulemaking is 
reasonably taken to fulfill requirements of state law. Therefore, 
the proposed rulemaking would not cause a taking under TGC, 
Chapter 2007. 
Consistency with the Coastal Management Program 

The commission reviewed the proposed rules and found that 
they are neither identified in Coastal Coordination Act implemen-
tation rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any 

PROPOSED RULES October 7, 2022 47 TexReg 6563 



action/authorization identified in Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(a)(6). Therefore, the proposed 
rules are not subject to the Texas Coastal Management Program. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
Announcement of Hearing 

The commission will hold a hybrid virtual and in-person pub-
lic hearing on this proposal in Austin on Monday, November 7, 
2022, at 10:00 a.m. in Building E, Room 201S, at the commis-
sion's central office located at 12100 Park 35 Circle. The hearing 
is structured for the receipt of oral or written comments by inter-
ested persons. Individuals may present oral statements when 
called upon in order of registration. Open discussion will not be 
permitted during the hearing; however, commission staff mem-
bers will be available to discuss the proposal 30 minutes prior to 
the hearing. 
Individuals who plan to attend the hearing virtually and want to 
provide oral 
comments and/or want their attendance on record must regis-
ter by Thursday, November 3, 2022. To register for the hearing, 
please email Rules@tceq.texas.gov and provide the following in-
formation: your name, your affiliation, your email address, your 
phone number, and whether or not you plan to provide oral com-
ments during the hearing. Instructions for 
participating in the hearing will be sent on Friday, November 4, 
2022, to those who register for the hearing. 
For the public who do not wish to provide oral comments but 
would like to view the hearing may do so at no cost at: 
https://teams.microsoft.com/l/meetup-join/19%3ameeting_M-
TRmOWRhOTItMzViMS00YmQzLWFhODctNzNhM2Y4ZjRk-
Mjg1%40thread.v2/0?context=%7b%22Tid%22%3a%22871a8 
3a4-a1ce-4b7a-8156-3bcd93a08fba%22%2c%22Oid%22%3a-
%22e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%2c%22Is-
BroadcastMeeting%22%3atrue%7d 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or 
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible. 
Submittal of Comments 

Written comments may be submitted to Gwen Ricco, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to fax4808@tceq.texas.gov.Electronic comments may be sub-
mitted at: https://www6.tceq.texas.gov/rules/ecomments/. File 
size restrictions may apply to comments being submitted via 
the eComments system. All comments should reference Rule 
Project Number 2022-018-210-OW. The comment period closes 
on November 8, 2022. Please choose one of the methods pro-
vided to submit your written comments. 
Copies of the proposed rulemaking can be obtained from the 
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact 
Shannon Gibson, Water Quality Division, at (512) 239-4284. 
Statutory Authority 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes these amendments to TCEQ 
rules under Texas Water Code (TWC) Chapters 5, 11, and 
26. TWC, §5.013 establishes the general jurisdiction of the 
commission, while TWC §5.102 provides the commission with 
the authority to carry out its duties and general powers under 
its jurisdictional authority as provided by TWC, §5.103. TWC, 
§5.103 requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. TWC, §5.120 requires the commission to administer 
the law so as to promote judicious use and maximum conserva-
tion and protection of the environment and the natural resources 
of the state. TWC, §26.011, provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state. TWC, §26.027, 
authorizes the commission to issue permits for the discharge 
of waste or pollutants into or adjacent to water in the state. 
TWC, §26.0271 allows, at the request of an Applicant in any 
permit or amendment to a permit issued under Chapter 26, for 
the commission to authorize a wastewater treatment facility to 
contribute treated domestic wastewater, produced by the facility 
as reclaimed water, to a reuse water system if the commission 
has approved the use of reclaimed water from the wastewater 
treatment facility. TWC, §26.034, provides the commission with 
the authority, on a case-by-case basis, to review and approve 
plans and specifications for treatment facilities, sewer systems, 
and disposal systems that transport, treat, or dispose of primar-
ily domestic wastes. TWC, §26.041, gives the commission the 
authority to set standards to prevent the disposal of waste that 
is injurious to the public health; and TWC, §26.121, gives the 
commission the authority to set standards to prohibit unautho-
rized discharges into or adjacent to water in the state. Finally, 
TWC, §11.1271(e), requires the commission, in conjunction with 
the Texas Water Development Board, to develop model water 
conservation programs for different types of water suppliers 
that suggest best management practices for achieving the 
highest practicable levels of water conservation and efficiency 
achievable for each specific type of water supplier. 
The proposed amendments implement TWC, §§5.013, 5.102, 
5.103, 5.120, 26.011, 26.027. 26.0271, 26.034, 26.041, 26.121, 
and 11.1271(e). 
§210.5. Authorization for the Use of Reclaimed Water. 

(a) Prior to discharging any reclaimed water to the waters in 
the state, the provider or user shall obtain a permit from the commis-
sion in accordance with the requirements of Chapter 305 of this title 
(relating to Consolidated Permits) except as provided for by §210.22(e) 
of this title (relating to General Requirements). The application for the 
required permit authorization to discharge reclaimed water may be sub-
mitted concurrently or after the permit application to treat and dispose 
of wastewater in accordance with the requirements of 30 TAC Chapter 
305. 

(b) The executive director may require a reclaimed water user 
to apply for and obtain a permit to utilize reclaimed water if the re-
claimed water use poses potential or actual adverse impacts upon hu-
man health, soil and ground water resources, or aquatic life. 

(c) For purposes of this chapter, no permit issued pursuant to 
Chapter 305 of this title (relating to Consolidated Permits) will be re-
quired for additional treatment required to meet the quality standards 
of §210.33 of this title (relating to Quality Standards for Using Re-
claimed Water), unless such additional treatment results in a discharge 
of wastewater into waters in the state. 
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(d) A reclaimed water provider or user who accepts effluent 
meeting the Type II quality criteria and that must also meet the Type 
I quality criteria for a proposed use must provide additional treatment 
for the proposed new use. The additional manner of treatment must 
be authorized by the executive director. The provider or user must no-
tify and be granted an authorization from the executive director prior to 
engaging in such activity. Examples of such additional treatment may 
include processes for disinfection or filtration of the reclaimed water. 
Such authorization may be granted by the executive director after re-
view of the proposed plans and specifications submitted to the execu-
tive director for the additional treatment. This request for authorization 
may be submitted to the executive director along with the notification 
required by §210.4 of this title (relating to Notification). 

(e) If a provider or user elects to treat reclaimed water sup-
plied by the provider or producer, respectively, to a quality better than 
the minimum standards of this chapter for the same use, such treatment 
does not require a permit or other additional authorization by the exec-
utive director. 

(f) Any sewage sludge generated as a result of reclaimed wa-
ter treatment undertaken pursuant to this section shall be managed in 
accordance with the requirements of Chapter 312 of this title (relating 
to Sludge Use, Disposal and Transportation). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 23, 
2022. 
TRD-202203853 
Charmaine Backens 
Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 239-2678 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 427. TRAINING FACILITY 
CERTIFICATION 
The Texas Commission on Fire Protection (commission) pro-
poses amendments to §§427.5, 427.7, 427.9, 427.13, 427.18, 
427.303 427.305 427.307, and 427.401, and new §§427.203, 
427.205, 427.207, 427.209, 427.211, 427.213, 427.218, 
427.219, and the repeal of §427.203 and §427.209 in 37 Texas 
Administrative Code Chapter 427 concerning Training Facility 
Certification. 
BACKGROUND AND PURPOSE 

The purpose of the proposed rules to Chapter 427 concerning 
Training Facility Certification, adding definitions, updating to cur-
rent equipment, and updates to NFPA 1001 standards. 
FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT 

Michael Wisko, Executive Director, has determined that for each 
year of the first five-year period the proposed rules are in effect, 
there will be no fiscal impact to state government by amending 
the noted rule sections to enhance firefighter safety. 
PUBLIC BENEFIT AND COST NOTE 

Mr. Wisko has also determined under Texas Government Code 
§2001.024(a)(5) that for each year of the first five years the rules 
are in effect the public benefit will be safer working conditions for 
firefighters serving Texas communities. 
LOCAL ECONOMY IMPACT STATEMENT 

There is no anticipated effect on the local economy for the first 
five years that the proposed rules are is in effect; therefore, no lo-
cal employment impact statement is required under Texas Gov-
ernment Code §2001.022 and 2001.024(a)(6). 
ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES 

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of 
implementing these rules. As a result, the commission asserts 
that the preparation of an economic impact statement and a 
regulatory flexibility analysis, as provided by Texas Government 
Code §2006.002, is not required. 
GOVERNMENT GROWTH IMPACT STATEMENT 

The agency has determined under Texas Government Code 
§2006.0221 that during the first five years the rules are in effect: 
(1) the rules will not create or eliminate a government program; 
(2) the rules will not create or eliminate any existing employee 
positions; 
(3) the rules will not require an increase or decrease in future 
legislative appropriation; 
(4) the rules will result in a decrease in fees paid to the agency 
by reducing the fees collected for certification renewals; 
(5) the rules will not create a new regulation; 
(6) the rules will not expand a regulation; 
(7) the rules will not increase the number of individuals subject 
to the rule; and 

(8) the rules are not anticipated to have an adverse impact on 
the state’s economy. 
TAKINGS IMPACT ASSESSMENT 

The commission has determined that no private real property 
interests are affected by this proposal and this proposal does 
not restrict, limit, or impose a burden on an owner’s rights to 
his or her private real property that would otherwise exist in the 
absence of government action. As a result, this proposal does 
not constitute a taking or require a takings impact assessment 
under Texas Government Code §2007.043. 
COSTS TO REGULATED PERSONS 

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of 
implementing these rules. As a result, the commission asserts 
that the preparation of an economic impact statement and a 
regulatory flexibility analysis, as provided by Texas Government 
Code §2006.002, is not required. 
ENVIRONMENTAL IMPACT STATEMENT 
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The commission has determined that the proposed rules do not 
require an environmental impact analysis because the rules are 
not major environmental rules under Texas Government Code 
§2001.0225. 
REQUEST FOR PUBLIC COMMENT 

Comments regarding the proposal may be submitted, in writing, 
within 30 days following the publication of this notice in the Texas 
Register, to Michael Wisko, Executive Director, Texas Commis-
sion on Fire Protection, P.O. Box 2286, Austin, Texas 78768 or 
e-mailed to amanda.khan@tcfp.texas.gov. 

SUBCHAPTER A. ON-SITE CERTIFIED 
TRAINING PROVIDER 
37 TAC §§427.5, 427.7, 427.9, 427.13, 427.18 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Government Code, 
§419.008, which authorizes the commission to adopt or amend 
rules to perform the duties assigned to the commission. 
CROSS REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by these 
amendments. 
§427.5. Apparatus. 
The following minimum apparatus resources, applicable to the disci-
pline, are required for an on-site training facility. 

(1) [(a)] For a certified [Certified] on-site training facil-
ity--approved for basic structure fire protection personnel certification 
training:[.] 

(A) [(1)] A pumper apparatus fully equipped for func-
tions as required by the basic fire suppression curriculum. 

(B) [(2)] An aerial ladder [Ladders or a ladder] truck for 
functions as required by the basic fire suppression curriculum. 

(2) [(b)] For a certified [Certified] on-site training facil-
ity--approved for basic aircraft rescue firefighting (ARFF) personnel 
certification training:[. Fire apparatus that is equipped to perform air-
craft operations as required by the basic aircraft fire protection curricu-
lum.] 

(A) an ARFF vehicle for assigned aircraft type and size, 

(B) an ARFF vehicle with 260 gpm minimum turret; 
and 

(C) Support vehicles per authority having jurisdiction 

(3) [(c)] For a certified [Certified] on-site training facility-
-approved for Driver/Operator certification training:[.] 

(A) [(1)] Driver/Operator-Pumper--A fire apparatus 
with a permanently mounted fire pump that has a rated discharge 
capacity of 750 gpm (2850 L/min) or greater as defined in NFPA 1901, 
Standard for Automotive Fire Apparatus or its successor. 

(B) [(2)] Driver/Operator-Aerial--A fire apparatus with 
a permanently mounted, power-operated elevating device such as a 
ladder, ladder platform, telescoping platform, or articulating platform, 
with an elevating water delivery system. 

§427.7. Protective Clothing, Use, Care & Maintenance. 
All protective clothing[, including proximity clothing, that will be] 
used during [the course of] instruction for a commission approved fire 
protection personnel training program shall be appropriate for the train-
ing evolution. Protective clothing and elements no longer used for 

emergency operations may be used for non-live fire training provided 
such clothing and elements are not contaminated, defective, or dam-
aged and are appropriately marked to be easily recognized. [comply 
with §435.1 of this title (relating to Protective Clothing). This rule ap-
plies whether the protective clothing is provided by the academy or the 
trainee.] 

(1) All protective [Protective] clothing [and elements no 
longer] used [by the organization] for [emergency operations, may be 
used for training that does not involve] live fire training, shall comply 
with the minimum standards of the National Fire Protection Associa-
tion (NFPA) Standard or its successor suitable for the tasks the individ-
ual is expected to perform. [provided such clothing and elements are 
not contaminated, defective, or damaged, and are appropriately marked 
to be easily recognized.] 

(A) A certified training facility that provides personal 
protective equipment (PPE) shall comply with NFPA 1851, Standard 
on Selection, Care, and Maintenance of Structural Fire Fighting Pro-
tection Ensembles or its successor and provide upon request a written 
Standard Operating Procedure (SOP) on the use, maintenance, and care 
of personal protective equipment (PPE)to include the application of 
Preliminary Exposure Reduction for determination of the appropriate 
level of cleaning and inspection of PPE at the conclusion of a training 
evolution. 

(B) A certified training facility shall verify NFPA 1851, 
Standard on Selection, Care, and Maintenance of Structural Fire Fight-
ing Protection Ensembles or its successor for compliance with personal 
protective equipment provided by the participant. 

(2) The training facility shall comply with the following 
guidelines for use, care and maintenance of PPE used during live-
fire training depending on the type of burn facility and/or fuel used. 
[Protective clothing used for aircraft rescue, live fire training, shall be 
suitable for the type of fire the student is being trained for and shall be 
determined by the chief training officer of the training facility.] 

(A) Acquired Structures--Firefighting ensemble and/or 
element that has been used in an environment created by an acquired 
structure should be treated as stated in §435.1(a)(3) of this title (relating 
to Protective Clothing). 

(B) Gas-Fired Training Center Buildings--Firefighting 
ensemble and/or element that has been used in an environment that 
uses gas-fired props may be cleaned as needed for soil levels that are 
hygienically unpleasant. Advanced cleaning and inspections should be 
completed as stated within the training facility’s SOP. 

(C) Non-Gas Fired Training Center Buildings--Fire-
fighting ensemble and/or element that has been used in an environment 
that uses non-gas fired props must be assessed for contamination of 
products of combustion. Preliminary exposure reduction should be 
done as soon as the training is completed for the day. Advanced 
cleaning and inspection should be completed as soon as practically 
possible. 

(D) Exterior Props--Firefighting ensemble and/or ele-
ment that has been used in an environment that uses gas-fired props 
may be cleaned as needed for soil levels that are hygienically unpleas-
ant. Advanced cleaning and inspections should be completed as stated 
within the training facility’s SOP’s. 

(E) Exterior Class B Liquid Fires-- Firefighting ensem-
ble and/or element that has been used in exterior Class B liquid fire 
props must be assessed for contamination of products of combustion. 
Preliminary exposure reduction should be done as soon as the training 
is completed for the day. Advanced cleaning and inspection should be 
completed as soon as practically possible. 
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§427.9. Equipment. 
The training facility must ensure that all equipment necessary for prac-
tice of performance skills identified in the commission’s Curriculum 
Manual or Curriculum Skills Manual is available in sufficient quantity 
for use by trainees. The minimum equipment required for conduct-
ing training is identified in the Equipment List found in each discipline 
chapter within the Texas Commission on Fire Protection (TCFP) Cur-
riculum Manual. [The following minimum equipment, applicable to 
the discipline, is required for an on-site training facility.] 

(1) All Self-Contained Breathing Apparatus (SCBA) that 
will be used during the course of instruction for a commission approved 
fire protection personnel training program shall comply with §435.3 of 
this title (relating to Self-Contained Breathing Apparatus). This rule 
applies whether the SCBA is provided by the academy or the trainee. 
If instruction in the use of self-contained breathing apparatus is a part of 
the training, then self-contained breathing apparatus in sufficient num-
bers shall be provided to enable each trainee to wear the equipment for 
at least the life of one breathing air tank during the training. If a trainee 
will be subjected to a hazardous atmosphere or where the atmosphere 
is unknown, the trainee shall be provided with a self-contained breath-
ing apparatus. (Note: All self-contained breathing apparatus used by 
a certified training facility and the air used in self-contained breathing 
apparatus must comply with §435.3 of this title (relating to Self-Con-
tained Breathing Apparatus)). This rule applies whether the self-con-
tained breathing apparatus is provided by the academy or the trainee. 
All students, instructors, safety personnel, and other personnel partici-
pating in any evolution or operation of fire suppression during the live 
fire training shall breathe from an SCBA air supply whenever operat-
ing under one or more of the following conditions: 

(A) in any atmosphere that is oxygen deficient or con-
taminated by products of combustion, or both; 

(B) in any atmosphere that is suspected of being oxygen 
deficient or contaminated by products of combustion, or both; 

(C) in any atmosphere that can become oxygen defi-
cient or contaminated, or both; and/or 

(D) below ground level; 

(2) standard classroom equipment to include appropriate 
instructional aids and the [chalkboard or white board, speaker rostrum, 
supportive instructional aids available to include audio-visual projec-
tion equipment. The] use of cutaways, models, flip charts, and other 
visual aids are recommended to enhance effectiveness of the instruc-
tion; and 

(3) other equipment, which may include training simula-
tors, training aids, clothing and tools required by the applicable training 
program. [The training facility must ensure that all equipment neces-
sary for practice of performance skills identified in the commission’s 
Curriculum Manual or Curriculum Skills Manual is available for use 
by trainees.] 

§427.13. Records. 
(a) Training records shall be maintained by the regulated train-

ing entity [onsite training facility] that reflect at minimum: 

(1) training subject; [who was trained, subject, instructor, 
and date of instruction. (Note: Individual records are required rather 
than class records); and] 

(2) date(s) of instruction; [individual trainee test scores to 
include performance testing.] 

(3) who attended the training, 

(4) instructor(s), 

(5) course grade report with individual trainee test scores, 

(6) individual trainee Commission-Designated Perfor-
mance Skill Evaluations; and 

(7) when administering distance skill evaluations, letter(s) 
of assurance for performance skill evaluations including the identifica-
tion of the examinee, evaluating field examiner, and observer. 

(b) The regulated training entity must be able to substantiate 
the evaluation process used to determine the trainee has acquired the 
knowledge and skills to achieve the minimum level of competency re-
quired by the applicable commission curriculum and/or National Fire 
Protection Association (NFPA) standards. 

(c) [(b)] All [training] records must be maintained by the 
regulated training entity [onsite training facility] for commission 
review for a minimum of three years or in accordance with the re-
quirement of the Texas State Library and Archives Commission, State 
and Local Records Management Division, whichever is greater. 

§427.18. Live Fire Training Evolutions. 

The most current edition of NFPA 1403, Standard on Live Fire Training 
Evolutions or its successor, shall be used as a guide when developing 
standard operating procedures for conducting live fire training. [The 
following requirements shall apply for all live fire training evolutions 
conducted during basic certification training of fire protection person-
nel.] 

(1) Prior to being permitted to participate in live fire train-
ing evolutions for basic fire suppression certification training, the stu-
dent shall have received training to meet the performance requirements 
for Fire Fighter I in NFPA 1001, Standard for Fire Fighter Professional 
Qualifications or its successor, related to the following subjects: 

(A) safety; 

(B) fire behavior; 

(C) portable extinguishers; 

(D) personal protective equipment to include SCBA; 

(E) ladders; 

(F) fire hose, appliances, and streams; 

(G) overhaul; 

(H) water supply; 

(I) ventilation; 

(J) forcible entry; and 

(K) building construction. 

(2) The on-site lead instructor will ensure that the water 
supply rate and duration for each live fire training evolution is ade-
quate to control and extinguish the training fire. The lead instructor 
will also ensure that the resources necessary for backup lines to protect 
personnel and exposed property are available and deployed. 

(3) The on-site lead instructor will ensure that the buildings 
or props being utilized for live fire training are in a condition that would 
not pose an undue safety risk. 

(4) A safety officer shall be appointed for all live fire train-
ing evolutions. The safety officer shall have the authority, regardless 
of rank, to intervene and control any aspect of the operations when, in 
his or her judgment, a potential or actual danger, accident, or unsafe 
condition exists. The safety officer shall not be assigned other duties 
that interfere with safety responsibilities. The safety officer shall not 
be a student. 
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(5) No person(s) shall play the role of a victim inside the 
building. 

(6) The participating student-to-instructor ratio shall not be 
greater than five to one. 

(7) Prior to the ignition of any fire, instructors shall ensure 
that all personal protective clothing and/or self-contained breathing ap-
paratus are NFPA compliant and being worn in the proper manner. 

(8) Prior to conducting any live fire training, a pre-burn 
briefing session shall be conducted. All participants shall be required 
to conduct a walk-through of the structure in order to have a knowl-
edge of, and familiarity with, the layout of the building and to be able 
to facilitate any necessary evacuation of the building. 

(9) A standard operating procedure shall be developed and 
utilized for live fire training evolutions. The standard operating proce-
dure shall include, but not be limited to: 

(A) a Personal Alert Safety System (PASS). A PASS 
device shall be provided for each student and instructors participating 
in live fire training and shall meet the requirements in §435.9 of this 
title (relating to PASS devices). This applies whether the PASS device 
is provided by the academy or the trainee; 

(B) a Personnel Accountability System that complies 
with §435.13 of this title; 

(C) an Incident Management System; 

(D) use of personal protective clothing and self-con-
tained breathing apparatus; 

(E) an evacuation signal and procedure; and pre-burn, 
burn and post-burn procedures. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203858 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-3812 

♦ ♦ ♦ 

SUBCHAPTER B. DISTANCE TRAINING 
PROVIDER 
37 TAC §427.203, §427.209 

STATUTORY AUTHORITY 

The repeals are proposed under Texas Government Code, 
§419.008, which authorizes the commission to adopt or amend 
rules to perform the duties assigned to the commission. 
CROSS REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by these re-
peals. 
§427.203. Records. 

§427.209. General Information. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203901 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-3812 

♦ ♦ ♦ 
37 TAC §§427.203, 427.205, 427.207, 427.209, 427.211,
427.213, 427.218, 427.219 

STATUTORY AUTHORITY 

The new rules are proposed under Texas Government Code, 
§419.008, which authorizes the commission to adopt or amend 
rules to perform the duties assigned to the commission. 
CROSS REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by these new 
rules. 
§427.203. Facilities. 
The following minimum resources, applicable to the discipline, are re-
quired for a distance training provider. These resources may be com-
bined or separated utilizing one or more structures. 

(1) A training tower equivalent to two or more stories in 
height. The term "training tower" as used in these standards is a struc-
ture suitable for training in the practical application of required ladder, 
rescue, hose, and rope skills training. 

(2) A facility for classroom instruction and testing shall 
have seating capacity for anticipated trainees. The facility must be con-
ducive for an effective learning environment including environmental 
comfort for instructors and students, physical requirements needed for 
good seeing and hearing, adequate lighting, and free of outside distrac-
tions. 

(3) An area for practical application of principles and pro-
cedures of firefighting, hose loading, pumper operation, to include fric-
tion loss, nozzle reaction, fire stream patterns, and GPM discharge uti-
lizing various layouts for hand lines and/or master stream appliances. 

(4) An enclosed area or room for use in practical training 
with self-contained breathing apparatus. This may be a smoke and fire 
room or enclosed area which can be charged with smoke-producing 
devices to provide a realistic training environment. 

(5) A structure suitable for interior live fire training as re-
quired by the particular discipline(s). 

(6) Facilities to conduct exterior live fire training as re-
quired by the particular discipline(s). 

(7) If performance or driving skills are part of the training 
program, suitable area(s) for practicing required skills, demonstration 
of skills, and performance testing. 

§427.205. Apparatus. 
The following minimum apparatus resources, applicable to the disci-
pline, are required for a distance training provider. 
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(1) For a certified distance training provider--approved for 
basic structure fire protection personnel certification training: 

(A) A pumper apparatus fully equipped for functions as 
required by the basic fire suppression curriculum. 

(B) An aerial ladder truck for functions as required by 
the basic fire suppression curriculum. 

(2) For a certified distance training provider--approved for 
basic aircraft rescue firefighting (ARFF) personnel certification train-
ing: 

(A) an ARFF vehicle for assigned aircraft type and size, 

(B) an ARFF vehicle with 260 gpm minimum turret; 
and 

(C) Support vehicles per AHJ. 

(3) For a certified distance training provider--approved for 
Driver/Operator certification training: 

(A) Driver/Operator-Pumper--A fire apparatus with a 
permanently mounted fire pump that has a rated discharge capacity of 
750 gpm (2850 L/min) or greater as defined in NFPA 1901, Standard 
for Automotive Fire Apparatus or its successor. 

(B) Driver/Operator-Aerial--A fire apparatus with a 
permanently mounted, power-operated elevating device such as a 
ladder, ladder platform, telescoping platform, or articulating platform, 
with an elevating water delivery system. 

§427.207. Protective Clothing, Use, Care & Maintenance. 

All protective clothing used during instruction for a commission ap-
proved fire protection personnel training program shall be appropriate 
for the training evolution. Protective clothing and elements no longer 
used for emergency operations may be used for non-live fire training 
provided such clothing and elements are not contaminated, defective, 
or damaged and are appropriately marked to be easily recognized. 

(1) All protective clothing used for live fire training shall 
comply with the minimum standards of the National Fire Protection 
Association (NFPA) Standard suitable for the tasks the individual is 
expected to perform. 

(A) A certified training provider that provides personal 
protective equipment shall comply with NFPA 1851, Standard on Se-
lection, Care, and Maintenance of Structural Fire Fighting Protection 
Ensembles or its successor and provide upon request a written Stan-
dard Operating Procedure (SOP) on the use, maintenance, and care of 
personal protective equipment (PPE) to include the application of Pre-
liminary Exposure Reduction for determination of the appropriate level 
of cleaning and inspection of PPE at the conclusion of a training evo-
lution. 

(B) A certified training provider shall verify NFPA 
1851, Standard on Selection, Care, and Maintenance of Structural Fire 
Fighting Protection Ensembles or its successor, for compliance with 
personal protective equipment provided by the participant. 

(2) The distance training provider shall comply with the 
following guidelines for use, care and maintenance of PPE used during 
live-fire training depending on the type of burn facility and/or fuel used. 

(A) Acquired Structures--Firefighting ensemble and/or 
element that has been used in an environment created by an acquired 
structure should be treated as stated in §435.1(a)(3) of this title (relating 
to Protective Clothing). 

(B) Gas-Fired Training Center Buildings--Firefighting 
ensemble and/or element that has been used in an environment that 

uses gas-fired props may be cleaned as needed for soil levels that are 
hygienically unpleasant. Advanced cleaning and inspections should be 
completed as stated within the training facility's SOP. 

(C) Non-Gas Fired Training Center Buildings--Fire-
fighting ensemble and/or element that has been used in an environment 
that uses non-gas fired props must be assessed for contamination of 
products of combustion. Preliminary exposure reduction should be 
done as soon as the training is completed for the day. Advanced 
cleaning and inspection should be completed as soon as practically 
possible. 

(D) Exterior Props--Firefighting ensemble and/or ele-
ment that has been used in an environment that uses gas-fired props 
may be cleaned as needed for soil levels that are hygienically unpleas-
ant. Advanced cleaning and inspections should be completed as stated 
within the training facility’s SOP’s. 

(E) Exterior Class B Liquid Fires--Firefighting ensem-
ble and/or element that has been used in exterior Class B liquid fire 
props must be assessed for contamination of products of combustion. 
Preliminary exposure reduction should be done as soon as the training 
is completed for the day. Advanced cleaning and inspection should be 
completed as soon as practically possible. 

§427.209. Equipment. 

The distance training provider must ensure that all equipment necessary 
for practice of performance skills identified in the commission's Cur-
riculum Manual or Curriculum Skills Manual is available in sufficient 
quantity for use by trainees. The minimum equipment required for con-
ducting training is identified in the Equipment List found in each disci-
pline chapter within the Texas Commission on Fire Protection (TCFP) 
Curriculum Manual. All Self-Contained Breathing Apparatus (SCBA) 
that will be used during the course of instruction for a commission ap-
proved fire protection personnel training program shall comply with 
§435.3 of this title (relating to Self-Contained Breathing Apparatus). 
This rule applies whether the SCBA is provided by the academy or the 
trainee. 

(1) If instruction in the use of self-contained breathing ap-
paratus is a part of the training, then self-contained breathing apparatus 
in sufficient numbers shall be provided to enable each trainee to wear 
the equipment for at least the life of one breathing air tank during the 
training. If a trainee will be subjected to a hazardous atmosphere or 
where the atmosphere is unknown, the trainee shall be provided with a 
self-contained breathing apparatus. (Note: All self-contained breath-
ing apparatus used by a certified training facility and the air used in 
self-contained breathing apparatus must comply with §435.3 of this 
title (relating to Self-Contained Breathing Apparatus)). This rule ap-
plies whether the self-contained breathing apparatus is provided by the 
academy or the trainee. All students, instructors, safety personnel, and 
other personnel participating in any evolution or operation of fire sup-
pression during the live fire training shall breathe from an SCBA air 
supply whenever operating under one or more of the following condi-
tions: 

(A) in any atmosphere that is oxygen deficient or con-
taminated by products of combustion, or both. 

(B) in any atmosphere that is suspected of being oxygen 
deficient or contaminated by products of combustion, or both. 

(C) in any atmosphere that can become oxygen defi-
cient or contaminated, or both; and/or 

(D) below ground level. 

(2) standard classroom equipment to include appropriate 
instructional aids and the use of cutaways, models, flip charts, and other 
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visual aids are recommended to enhance effectiveness of the instruc-
tion; and 

(3) other equipment, which may include training simula-
tors, training aids, clothing and tools required by the applicable train-
ing program. 

§427.211. Reference Material. 

A reference library is required. The library must contain the publica-
tions required to conduct research and develop lesson plans covering 
the material required in the applicable training program. The reference 
library material must be readily and easily accessible to students and 
instructors. 

§427.213. Records. 

(a) Training records shall be maintained by the regulated dis-
tance training provider that reflect at minimum: 

(1) training subject, 

(2) date(s) of instruction, 

(3) who attended the training, 

(4) instructor(s), 

(5) course grade report with individual trainee test scores, 

(6) individual trainee Commission-Designated Perfor-
mance Skill Evaluations; and 

(7) when administering distance skill evaluations, letter(s) 
of assurance for performance skill evaluations including the identifica-
tion of the examinee, evaluating field examiner, and observer. 

(b) The regulated distance training provider must be able to 
substantiate the evaluation process used to determine the trainee has 
acquired the knowledge and skills to achieve the minimum level of 
competency required by the applicable commission curriculum and/or 
NFPA standards. 

(c) All records must be maintained by the regulated distance 
training provider for commission review for a minimum of three years 
or in accordance with the requirement of the Texas State Library and 
Archives Commission, State and Local Records Management Division, 
whichever is greater. 

§427.218. Live Fire Training Evolutions. 

The most current edition of NFPA 1403, Standard on Live Fire Training 
Evolutions or its successor, shall be used as a guide when developing 
standard operating procedures for conducting live fire training. 

(1) Prior to being permitted to participate in live fire train-
ing evolutions for basic fire suppression certification training, the stu-
dent shall have received training to meet the performance requirements 
for Fire Fighter I in NFPA 1001, Standard for Fire Fighter Professional 
Qualifications or its successor, related to the following subjects: 

(A) safety, 

(B) fire behavior, 

(C) portable extinguishers, 

(D) personal protective equipment to include SCBA, 

(E) ladders, 

(F) fire hose, appliances, and streams, 

(G) overhaul, 

(H) water supply, 

(I) ventilation, 

(J) forcible entry; and 

(K) building construction. 

(2) The on-site lead instructor will ensure that the water 
supply rate and duration for each live fire training evolution is ade-
quate to control and extinguish the training fire. The lead instructor 
will also ensure that the resources necessary for backup lines to protect 
personnel and exposed property are available and deployed. 

(3) The on-site lead instructor will ensure that the buildings 
or props being utilized for live fire training are in a condition that would 
not pose an undue safety risk. 

(4) A safety officer shall be appointed for all live fire train-
ing evolutions. The safety officer shall have the authority, regardless 
of rank, to intervene and control any aspect of the operations when, in 
his or her judgment, a potential or actual danger, accident, or unsafe 
condition exists. The safety officer shall not be assigned other duties 
that interfere with safety responsibilities. The safety officer shall not 
be a student. 

(5) No person(s) shall play the role of a victim inside the 
building. 

(6) The participating student-to-instructor ratio shall not be 
greater than five to one. 

(7) Prior to the ignition of any fire, instructors shall ensure 
that all personal protective clothing and/or self-contained breathing ap-
paratus are NFPA compliant and being worn in the proper manner. 

(8) Prior to conducting any live fire training, a pre-burn 
briefing session shall be conducted. All participants shall be required 
to conduct a walk-through of the structure in order to have a knowl-
edge of, and familiarity with, the layout of the building and to be able 
to facilitate any necessary evacuation of the building. 

(9) A standard operating procedure shall be developed and 
utilized for live fire training evolutions. The standard operating proce-
dure shall include, but not be limited to: 

(A) a Personal Alert Safety System (PASS). A PASS 
device shall be provided for each student and instructors participating 
in live fire training and shall meet the requirements in §435.9 of this 
title (relating to PASS devices). This applies whether the PASS device 
is provided by the academy or the trainee, 

(B) a Personnel Accountability System that complies 
with §435.13 of this title, 

(C) an Incident Management System, 

(D) use of personal protective clothing and self-con-
tained breathing apparatus; or 

(E) an evacuation signal and procedure; and pre-burn, 
burn and post-burn procedures. 

§427.219. General Information. 
(a) All distance training providers shall meet these minimum 

requirements. Training credit will not be recognized from a distance 
training provider that has not been certified by the commission unless 
the program has been deemed equivalent. The commission shall take 
action on an application for certification of a distance training provider 
within 30 days from receipt. 

(b) Certified distance training providers shall conduct all train-
ing in a controlled and safe manner so that trainees are not subjected 
to unnecessary risks. Texas Government Code, §419.032(c) provides 
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that fire protection personnel must complete a commission approved 
training course in fire suppression before being assigned to fire sup-
pression duties. Certified training facilities shall not put trainees at risk 
by requiring or allowing a trainee to perform the duties of fire protec-
tion personnel at actual uncontrolled emergency situations such as, but 
not limited to, structure fires, aircraft fires, wildland fires, hazardous 
materials incidents, or dangerous rescue situations. 

(c) A certified distance training provider may transport 
trainees to the site of an actual emergency for training purposes, only 
if the following requirements are strictly adhered to: 

(1) the trainees are kept in a group under the direct supervi-
sion of qualified instructors to maintain accountability and ensure their 
safety; 

(2) the trainees are kept outside of the emergency opera-
tions area; and 

(3) the trainees' activities are restricted to observation only 
and trainees are not allowed to participate in emergency operations. 

(d) Certified distance training providers are subject to inspec-
tion by the commission at any time during regular business hours. 

(e) In order to retain the certification as a certified distance 
training provider, schools desiring to make substantial changes in the 
facility or other conditions under which the school was approved shall 
coordinate such plans with the commission. 

(f) The commission shall be notified, in writing, within 14 
days of any change from the original status under which the certifi-
cation was issued. 

(g) The commission may revoke, suspend, probate, refuse to 
renew, or otherwise limit the certification of a distance training provider 
when the commission determines that the distance training provider: 

(1) fails to provide the quality of training and education for 
which the provider was approved; or 

(2) fails to comply with commission rules and/or these 
minimum standards; or 

(3) fails to submit required reports in a timely manner or 
submits false reports to the commission; or 

(4) fails to meet at least a 70% student pass rate on the cer-
tification examination. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203859 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-3812 

♦ ♦ ♦ 

SUBCHAPTER C. TRAINING PROGRAMS 
FOR ON-SITE AND DISTANCE TRAINING 
PROVIDERS 

37 TAC §§427.303, 427.305, 427.307 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Government Code, 
§419.008, which authorizes the commission to adopt or amend 
rules to perform the duties assigned to the commission. 
CROSS REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by these 
amendments. 
§427.303. Training Approval Process for On-Site and Distance 
Training Providers. 

(a) When seeking training prior approvals (TPAs), a training 
provider shall certify that it has provided the resources described in 
§427.1 or §427.201 of this title as applicable. [(relating to Minimum 
Standards for Certified Training Facilities for Fire Protection Person-
nel).] 

(b) All training for certification must be approved by the com-
mission. A training provider must submit training prior approval infor-
mation at least 10 days prior to the proposed start date of the training. 

(c) Approved courses are subject to audit by commission staff 
at any time. Any deviation from the information submitted in the [an] 
original training prior approval [course approval] must be reported to 
the commission at least one day prior to the change taking place unless 
the training provider is unable to do so because of unforeseen circum-
stances. [All deviations must be approved by the commission.] 

§427.305. Procedures for Testing Conducted by On-Site and Dis-
tance Training Providers. 

(a) The requirements and provisions in this section apply 
to procedures for periodic and final testing conducted by training 
providers. For procedures regarding examinations for certification 
that occur after a training program is completed, see Chapter 439 of 
this title (relating to Examinations for Certification). 

(b) Periodic and comprehensive final tests shall be given by the 
training provider in addition to the commission examination required 
in Chapter 439 of this title. 

(c) Periodic tests shall be administered at the ratio of one test 
per 50 hours of recommended training, or portion thereof. An average 
score of 70% must be achieved on all required periodic tests. 

(d) In addition to periodic tests, a comprehensive final test 
must be administered. The final test must be conducted in a proctored 
setting. For purposes of this section, a proctor can be an approved 
TCFP Field Examiner, or a member of a [or] testing center of an edu-
cational institution. A passing score of 70% must be achieved. 

(e) If a course is taught in phases or sections, a comprehensive 
test [exam] for each phase or section shall be administered upon com-
pletion of each phase or section and a passing score of 70% must be 
achieved. 

§427.307. On-Site and Distance Training Provider Staff Require-
ments. 

(a) The chief training officer of a training facility, as a mini-
mum, must possess Fire Service Instructor III certification. 

(b) All training instructors (except guest instructors) as a min-
imum shall [must] possess Fire Instructor Certification [fire instructor 
certification]. The instructor(s) must be certified in the applicable dis-
cipline or be approved by the commission to instruct in the applicable 
subject. 

(c) The lead instructor, as a minimum, shall possess a Fire Ser-
vice Instructor II certification and must be certified by the commission 
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in the applicable discipline, except as stated in subsections (h)(2) and 
(i)(2) of this section. 

(d) Guest instructors are not required to be certified as instruc-
tors. 

(e) In order to teach fire officer certification courses, an indi-
vidual who does not meet the requirements of subsection (a) or (c) of 
this section, shall possess a minimum of a bachelor's degree in man-
agement or its equivalent. 

(f) In order to teach an instructor certification training course 
for Fire Service Instructor I, an individual must hold one of the follow-
ing three qualifications: 

(1) A Fire Service Instructor II certification or higher; or 

(2) A Bachelor's degree with the following: 

(A) as a minimum, a minor in education; and 

(B) three years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 200 class hours; or 

(3) An associate degree with the following: 

(A) twelve semester hours of education instructional 
courses; and 

(B) five years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 400 class hours. 

(g) In order to teach an instructor certification training course 
for Fire Service Instructor II or III, an individual must hold one of the 
following three qualifications: 

(1) A Fire Service Instructor III certification; or 

(2) A Bachelor's degree with the following: 

(A) as a minimum, a minor in education; and 

(B) three years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 200 class hours; or 

(3) An associate degree with the following: 

(A) twelve semester hours of education instructional 
courses; and 

(B) five years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 400 class hours. 

(h) In order to teach a certification course for Basic Wildland 
Fire Protection: 

(1) The unit instructor must hold Intermediate Wildland 
Fire Protection certification or be approved by the commission to in-
struct a Basic Wildland course and hold: 

(A) commission Fire Service Instructor I certification or 
higher; or 

(B) instructor credentials as required by the current Na-
tional Wildfire Coordinating Group (NWCG) Standards for Course De-
livery [Field Manager's Course Guide] (901-1) or current Texas In-

trastate Fire Mutual Aid System (TIFMAS) guidelines for this level 
of course. 

(2) The lead instructor must hold NWCG or TIFMAS Sin-
gle Resource Boss qualification and hold: 

(A) commission Fire Service Instructor I certification or 
higher; or 

(B) instructor credentials as required by the current 
NWCG Standards for Course Delivery [Field Manager's Course 
Guide] (901-1) or current TIFMAS guidelines for this level of course. 

(i) In order to teach a certification course for Intermediate 
Wildland Fire Protection: 

(1) The unit instructor must hold an Intermediate Wildland 
Fire Protection certification or be approved by the commission to in-
struct an Intermediate Wildland course and hold: 

(A) commission Fire Service Instructor I certification or 
higher; or 

(B) instructor credentials as required by the current 
NWCG Standards for Course Delivery [Field Manager's Course 
Guide] (901-1) or current TIFMAS guidelines for this level of course. 

(2) The lead instructor must hold NWCG or TIFMAS Sin-
gle Resource Boss qualification and: 

(A) commission Fire Service Instructor I certification or 
higher; or 

(B) instructor credentials as required by the current 
NWCG Standards for Course Delivery [Field Manager's Course 
Guide] (901-1) or current TIFMAS guidelines for this level of course. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203860 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-3812 

♦ ♦ ♦ 

SUBCHAPTER D. CERTIFIED TRAINING 
FACILITIES 
37 TAC §427.401 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Government Code, 
§419.008, which authorizes the commission to adopt or amend 
rules to perform the duties assigned to the commission. 
CROSS REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by these 
amendments. 
§427.401. General Provisions for Training Facilities Not Owned by 
the State of Texas or Operated by a Political Subdivision of the State 
of Texas. 
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♦ ♦ ♦ 

(a) The provisions in this subchapter apply only to certified 
training facilities that are not owned or operated by the State of Texas 
or a political subdivision of the State of Texas. 

(b) Training facilities seeking certification under this subchap-
ter must comply with all the provisions of this chapter and must also 
meet and comply with all commission rules. 

(c) Training facilities seeking certification under this subchap-
ter must apply for training facility certification in each discipline for 
which they intend to conduct certification training for fire protection 
personnel. 

(d) In order to become a commission approved training facility 
under this subchapter, the provider must submit a completed commis-
sion training facility application for certification with supporting doc-
umentation and fees. Supporting documentation will consist of: 

(1) descriptions, photos and addresses of where the 
provider will have their course delivery and materials; 

(2) documentation of how the provider will meet all the 
minimum requirements for each discipline for which it seeks certifi-
cation; 

(3) complete and correct financial statements, as specified 
in this subchapter, demonstrating the facility is financially stable and 
capable of fulfilling its commitments for training; 

(4) statement of ownership which identifies the owners, 
stockholders, partners, representatives, management, trustees, board 
members; and 

(5) documentation showing registration with the Texas 
Secretary of State as a business. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on September 26, 
2022. 
TRD-202203861 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Earliest possible date of adoption: November 6, 2022 
For further information, please call: (512) 936-3812 
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