
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER A. COST DETERMINATION 
PROCESS 
1 TAC §355.105 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§355.105, concerning General Reporting and Documentation 
Requirements, Methods, and Procedures. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to update language in §355.105 to 
allow for preliminary rate setting prior to a public hearing for non-
discretionary items (e.g., Health Care Common Procedure Cod-
ing System (HCPCS) Updates, Indian Health Services (HIS), 
and the Medical Transportation Program (MTP)). These non-
discretionary rates are published in the Federal Register or by 
the Texas Comptroller either on January 1 of each year or as 
deemed appropriate by the regulating entity. This rule amend-
ment also corrects references to the HHSC Rate Analysis De-
partment, now known as the HHSC Provider Finance Depart-
ment. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §355.105 deletes references to 
"Rate Analysis" throughout the rule and replaces it with the cur-
rent department name "Provider Finance." 
The proposed amendment to §355.105 removes references to 
Department of Aging and Disability Services (DADS). 
The proposed amendment to §355.105(b)(2)(A)(i) updates a ref-
erence to a repealed rule with the current rule regarding record 
retention and disposition. 
The proposed amendment to §355.105(g)(1) adds subpararaphs 
(A) and (B) which defines preliminary rates and describes ser-
vices for which these rates apply and the duration of the time 
period the rates will be effective. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule amendment will be in 
effect, enforcing or administering the rule amendment does not 
have foreseeable implications relating to costs or revenues of 
state or local governments. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will not expand, limit, or repeal existing rule; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule(s) will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. 
HHSC is already required to reprocess claims on these services. 
This rule update will expedite the process of implementing 
rates on services that are non-discretionary, thereby reducing 
the number of claims that require reprocessing and allowing 
providers to receive accurate reimbursement more promptly. 
This rule update also does not impose any additional costs on 
small businesses, micro-businesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule does not impose a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Victoria Grady, Director of Provider Finance, has determined that 
for each year of the first five years the rule amendment is in ef-
fect, the public benefit will be more prompt payments to providers 
rather than having them wait for claims to reprocess. 
Trey Wood has also determined that for the first five years the 
rule amendment is in effect, there are no anticipated economic 
costs to persons who are required to comply with the proposed 
rule because there is no cost associated with this rule update. 
TAKINGS IMPACT ASSESSMENT 
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HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
the HHSC Provider Finance for Hospitals department at PFDA-
cuteCare@hhs.texas.gov. 
Written comments on the proposal may be submitted to HHSC 
Provider Finance Department, 4601 Guadalupe, Austin, TX 
78751 (Mail Code H-400); P.O. Box 149030, Austin, TX 
78714-9030 (Mail Code H-400); by fax to (512)-730-7475; or by 
email to PFDAcuteCare@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) faxed or emailed 
before midnight on the last day of the comment period. If the last 
day to submit comments falls on a holiday, comments must be 
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 22R109" 
in the subject line. 
STATUTORY AUTHORITY 

The amendment is proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out HHSC's duties; 
Texas Human Resources Code §32.021 and Texas Govern-
ment Code §531.021(a), which provide HHSC with authority 
to administer the federal medical assistance (Medicaid) pro-
gram in Texas; Texas Government Code §531.021(b-1), which 
establishes HHSC as the agency responsible for adopting 
reasonable rules governing the determination of fees, charges, 
and rates for medical assistance payments under the Texas 
Human Resources Code Chapter 32. 
The amendment affects Texas Government Code Chapter 355. 
§355.105. General Reporting and Documentation Requirements, 
Methods, and Procedures. 

(a) General reporting. Except where otherwise specified under 
this title, the Texas Health and Human Services Commission (HHSC) 
follows the requirements, methods, and procedures set forth in this sec-
tion to determine costs appropriate for use in the reimbursement deter-
mination process. 

(b) Cost report requirements. Unless specifically stated in pro-
gram rules or excused as described in paragraph (4)(D) of this subsec-
tion, each provider must submit financial and statistical information on 
cost report forms provided by HHSC, or on facsimiles that are format-
ted according to HHSC specifications and are pre-approved by HHSC 
staff, or electronically in HHSC-prescribed format in programs where 
these systems are operational. The cost reports must be submitted to 
HHSC in a manner prescribed by HHSC. The cost reports must be pre-
pared to reflect the activities of the provider while delivering contracted 
services during the fiscal year specified by the cost report. Cost reports 
or other special surveys or reports may be required for other periods 
at the discretion of HHSC. Each provider is responsible for accurately 
completing any cost report or other special survey or report submitted 
to HHSC. 

(1) Accounting methods. All financial and statistical in-
formation submitted on cost reports must be based upon the accrual 
method of accounting, except where otherwise specified in §355.102 
and §355.103 of this title (relating to General Principles of Allowable 
and Unallowable Costs[,] and Specifications for Allowable and Unal-
lowable Costs) and in the case of governmental entities operating on 
a cash or modified accrual basis. For cost-reporting purposes, accrued 
expenses must be incurred during the cost reporting period and must be 
paid within 180 days after the end of that cost reporting period. In situa-
tions where a contracted provider, any of its controlling entities, its par-
ent company/sole member, or its related-party management company 
has filed for bankruptcy protection, the contracted provider may request 
an exception to the 180-day requirement for payment of accrued allow-
able expenses by submitting a written request to the HHSC Provider 
Finance [Rate Analysis] Department. The written request must be sub-
mitted within 60 days of the date of the bankruptcy filing or at least 60 
days prior to the due date of the cost report for which the exception is 
being requested, whichever is later. The contracted provider will then 
be requested by the HHSC Provider Finance [Rate Analysis] Depart-
ment to provide certain documentation, which must be provided by the 
specified due date. Such exceptions due to bankruptcy may be granted 
for reasonable, necessary and documented accrued allowable expenses 
that were not paid within the 180-day requirement. Accrued revenues 
must be for services performed during the cost reporting period and do 
not have to be received within 180 days after the end of that cost report-
ing period in order to be reported as revenues for cost-reporting pur-
poses. Except as otherwise specified by the cost determination process 
rules of this chapter, cost report instructions, or policy clarifications, 
cost reports should be prepared consistent with generally accepted ac-
counting principles (GAAP), which are those principles approved by 
the American Institute of Certified Public Accountants (AICPA). In-
ternal Revenue Service (IRS) laws and regulations do not necessarily 
apply in the preparation of the cost report. In cases where cost report-
ing rules differ from GAAP, IRS, or other authorities, HHSC rules take 
precedence for provider cost-reporting purposes. 

(2) Recordkeeping and adequate documentation. There is 
a distinction between noncompliance in recordkeeping, which equates 
with unauditability of a cost report and constitutes an administrative 
contract violation or, for the Nursing Facility program, may result in 
vendor hold, and a provider's inability to provide adequate documenta-
tion, which results in disallowance of relevant costs. Each is discussed 
in the following paragraphs. 

(A) Recordkeeping. Providers must ensure that records 
are accurate and sufficiently detailed to support the legal, financial, and 
other statistical information contained in the cost report. Providers 
must maintain all workpapers and any other records that support the 
information submitted on the cost report relating to all allocations, cost 
centers, cost or statistical line items, surveys, and schedules. HHSC 
may require supporting documentation other than that contained in the 
cost report to substantiate reported information. 

(i) For contracted providers subject to 40 TAC 
Chapter 49 [Texas Department of Aging and Disability Services 
(DADS)-contracted providers], each provider must maintain records 
according to the requirements stated in 40 TAC §49.307 [§69.158] 
(relating to Record Retention and Disposition [How long must 
contractors, subrecipients, and subcontractors keep contract-related 
records?]) and according to the HHSC's prescribed chart of accounts, 
when available. 

(ii) If a contractor is terminating business opera-
tions, the contractor must ensure that: 

(I) records are stored and accessible; and 
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(II) someone is responsible for adequately main-
taining the records. 

(iii) For nursing facilities, failure to maintain all 
workpapers and any other records that support the information sub-
mitted on the cost report relating to all allocations, cost centers, cost 
or statistical line items, surveys and schedules may result in vendor 
hold as specified in §355.403 of this title (relating to Vendor Hold). 

(iv) For all other programs, failure to maintain all 
workpapers and any other records that support the information submit-
ted on the cost report relating to all allocations, cost centers, cost or sta-
tistical line items, surveys and schedules constitutes an administrative 
contract violation. In the case of an administrative contract violation, 
procedural guidelines and informal reconsideration and/or appeal pro-
cesses are specified in §355.111 of this title (relating to Administrative 
Contract Violations). 

(B) Adequate documentation. To be allowable, the rela-
tionship between reported costs and contracted services must be clearly 
and adequately documented. Adequate documentation consists of all 
materials necessary to demonstrate the relationship of personnel, sup-
plies, and services to the provision of contracted client care or the re-
lationship of the central office to the individual service delivery entity 
level. These materials may include, but are not limited to, accounting 
records, invoices, organizational charts, functional job descriptions, 
other written statements, and direct interviews with staff, as deemed 
necessary by HHSC auditors to perform required tests of reasonable-
ness, necessity, and allowability. 

(i) The minimum allowable statistical duration for 
a time study upon which to base salary allocations is four weeks per 
year, with one week being randomly selected from each quarter so as 
to assure that the time study is representative of the various cycles of 
business operations. One week is defined as only those days the con-
tracted provider is in operation during seven continuous days. The time 
study can be performed for one continuous week during a quarter, or 
it can be performed over five or seven individual days, whichever is 
applicable, throughout a quarter. The time study must be a 100% time 
study, accounting for 100% of the time paid the employee, including 
vacation and sick leave. 

(ii) To support the existence of a loan, the provider 
must have available a signed copy of the loan contract which contains 
the pertinent terms of the loan, such as amount, rate of interest, method 
of payment, due date, and collateral. The documentation must include 
an explanation for the purpose of the loan and an audit trail must be 
provided showing the use of the loan proceeds. Evidence of system-
atic interest and principal payments must be available and supported 
by the payback schedule in the note or amortization schedule support-
ing the note. Documentation must also include substantiation of any 
costs associated with the securing of the loan, such as broker's fees, 
due diligence fees, lender's fees, attorney's fees, etc. To document al-
lowable interest costs associated with related party loans, the provider 
is required to maintain documentation verifying the prime interest rate 
in accordance with §355.103(b)(11)(C) of this title for a similar type of 
loan as of the effective date of the related party loan. 

(iii) For ground transportation equipment, a mileage 
log is not required if the equipment is used solely (100%) for provision 
of contracted client services in accordance with program requirements 
in delivering one type of contracted care. However, the contracted 
provider must have a written policy that states that the ground trans-
portation equipment is restricted to that use and that policy must be 
followed. For ground transportation equipment that is used for several 
purposes (including for personal use) or multiple programs or across 
various business components, mileage logs must be maintained. Per-

sonal use includes, among other things, driving to and from a personal 
residence. At a minimum, mileage logs must include for each indi-
vidual trip the date, the time of day (beginning and ending), driver, 
persons in the vehicle, trip mileage (beginning, ending, and total), pur-
pose of the trip, and the allocation centers (the departments, programs, 
and/or business entities to which the trip costs should be allocated). 
Flight logs must include dates, mileage, passenger lists, and destina-
tions, along with any other information demonstrating the purpose of 
the trips so that a relationship to contracted client care in Texas can be 
determined. For the purpose of comparison to the cost of commercial 
alternatives, documentation of the cost of operating and maintaining 
a private aircraft includes allowable expenses relating to the lease or 
depreciation of the aircraft; aircraft fuel and maintenance expenses; 
aircraft insurance, taxes, and interest; pilot expenses; hangar and other 
related expenses; mileage, vehicle rental or other ground transportation 
expense; and airport parking fees. Documentation demonstrating the 
allowable cost of commercial alternatives includes commercial airfare 
ticket costs at lowest fare offered (including all discounts) and associ-
ated expenses including mileage, vehicle rental or other ground trans-
portation expense; airport parking fees; and any hotel or per diem due 
to necessary layovers (no scheduled flights at time of return trip). 

(iv) To substantiate the allowable cost of leasing 
a luxury vehicle as defined in §355.103(b)(10)(C)(i) of this title, the 
provider must obtain at the time of the lease a separate quotation 
establishing the monthly lease costs for the base amount allowable for 
cost-reporting purposes as specified in §355.103(b)(10)(C)(i) of this 
title. Without adequate documentation to verify the allowable lease 
costs of the luxury vehicle, the reported costs shall be disallowed. 

(v) For adequate documentation purposes, a written 
description of each cost allocation method must be maintained that in-
cludes, at a minimum, a clear and understandable explanation of the 
numerator and denominator of the allocation ratio described in words 
and in numbers, as well as a written explanation of how and to which 
specific business components the remaining percentage of costs were 
allocated. 

(vi) To substantiate the allowable cost for staff train-
ing as defined in §355.103(b)(15)(A) of this title, the provider must 
maintain a description of the training verifying that the training per-
tained to contracted client care-related services or quality assurance. 
At a minimum, a program brochure describing the seminar or a con-
ference program with description of the workshop must be maintained. 
The documentation must provide a description clearly demonstrating 
that the seminar or workshop provided training pertaining to contracted 
client care-related services or quality assurance. 

(vii) Documentation regarding the allocation of 
costs related to noncontracted services, as specified in §355.102(j)(2) 
of this title, must be maintained by the provider. At a minimum, the 
provider must maintain written records verifying the number of units 
of noncontracted services provided during the provider's fiscal year, 
along with adequate documentation supporting the direct and allocated 
costs associated with those noncontracted services. 

(viii) Adequate documentation to substantiate legal, 
accounting, and auditing fees must include, at a minimum, the amount 
of time spent on the activity, a written description of the activity per-
formed which clearly explains to which business component the cost 
should be allocated, the person performing the activity, and the hourly 
billing amount of the person performing the activity. Other legal, ac-
counting, and auditing costs, such as photocopy costs, telephone costs, 
court costs, mailing costs, expert witness costs, travel costs, and court 
reporter costs, must be itemized and clearly denote to which business 
component the cost should be allocated. 
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(ix) Providers who self insure for all or part of their 
employee-related insurance costs, such as health insurance and work-
ers' compensation costs, must use one of the two following methods for 
determining and documenting the provider's allowable costs under the 
cost ceilings and any carry forward as described in §355.103(b)(13)(E) 
of this title. 

(I) Providers may obtain and maintain each fis-
cal year's documentation to establish what their premium costs would 
have been had they purchased commercial insurance for total coverage. 
The documentation should include, at a minimum, bids from two com-
mercial carriers. Bids must be obtained no less frequently than every 
three years. 

(II) If providers choose not to obtain and main-
tain commercial bids as described in subclause (I) of this clause, 
providers may claim as an allowable cost the health insurance actual 
paid claims incurred on behalf of the employees that does not exceed 
10% of the payroll for employees eligible for receipt of this benefit. 
In addition, providers may claim as an allowable cost the workers' 
compensation actual paid claims incurred on behalf of the employees, 
an amount each cost report period not to exceed 10% of the payroll for 
employees eligible for receipt of this benefit. 

(III) Providers who self insure must also main-
tain documentation that supports the amount of claims paid each year 
and any allowable costs to be carried forward to future cost-reporting 
periods. 

(x) Providers who self insure for all or part of their 
coverage for nonemployee-related insurance, such as malpractice 
insurance, comprehensive general liability, and property insurance, 
must maintain documentation for each cost-reporting period to estab-
lish what their premium costs would have been had they purchased 
commercial insurance for total coverage. The documentation should 
include, at a minimum, bids from two commercial carriers. Bids 
must be obtained no less frequently than every three years. Providers 
who self insure must also maintain documentation that supports the 
amount of claims paid each year and any allowable costs to be carried 
forward to future cost-reporting periods. Governmental providers 
must document the existence of their claims management and risk 
management programs. 

(xi) Regarding compensation of owners and related 
parties, providers must maintain the following documentation, at a 
minimum, for each owner or related party: a detailed written descrip-
tion of actual duties, functions, and responsibilities; documentation 
substantiating that the services performed are not duplicative of ser-
vices performed by other employees; time sheets or other documenta-
tion verifying the hours and days worked; the amount of total com-
pensation paid for these duties, with a breakdown detailing regular 
salary, overtime, bonuses, benefits, and other payments; documenta-
tion of regular, periodic payments and/or accruals of the compensation, 
documentation that the compensation is subject to payroll or self-em-
ployment taxes; and a detailed allocation worksheet indicating how the 
total compensation was allocated across business components receiv-
ing the benefit of these duties. 

(I) Regarding bonuses paid to owners and related 
parties, the provider must maintain clearly defined bonus policies in its 
written agreements with employees or in its overall employment policy. 
At a minimum, the bonus policy must include the basis for distributing 
the bonuses including qualifications for receiving the bonus, and how 
the amount of each bonus is calculated. Other documentation must 
specify who received bonuses, whether the persons receiving bonuses 
are owners, related parties, or arm's-length employees, and the bonus 
amount received by each individual. 

(II) Regarding benefits provided to owners and 
related parties, the provider must maintain clearly defined benefit poli-
cies in its written agreements with employees or in its overall employ-
ment policy. At a minimum, the documentation must include the basis 
for eligibility for each type of benefit available, who is eligible to re-
ceive each type of benefit, who actually receives each type of benefit, 
whether the persons receiving each type of benefit are owners, related 
parties, or arm's-length employees, and the amount of each benefit re-
ceived by each individual. 

(xii) Regarding all forms of compensation, 
providers must maintain documentation for each employee which 
clearly identifies each compensation component, including regular 
pay, overtime pay, incentive pay, mileage reimbursements, bonuses, 
sick leave, vacation, other paid leave, deferred compensation, re-
tirement contributions, provider-paid instructional courses, health 
insurance, disability insurance, life insurance, and any other form 
of compensation. Types of documentation would include insurance 
policies; provider benefit policies; records showing paid leave accrued 
and taken; documentation to support hours (regular and overtime) 
worked and wages paid; and mileage logs or other documentation to 
support mileage reimbursements and travel allowances. For accrued 
benefits, the documentation must clearly identify the period of the 
accrual. For example, if an employee accrues two weeks of vacation 
during 20x1 and receives the corresponding vacation pay during 20x3, 
that employee's compensation documentation for 20x3 should clearly 
indicate that the vacation pay received had been accrued during 20x1. 

(I) For staff required to maintain continuous 
daily time sheets as per §355.102(j) of this title and subclause (II) of 
this clause, the daily timesheet must document, for each day, the staff 
member's start time, stop time, total hours worked, and the actual time 
worked (in increments of 30 minutes or less) providing direct services 
for the provider, the actual time worked performing other functions, 
and paid time off. The employee must sign each timesheet. The 
employee's supervisor must sign the timesheets each payroll period or 
at least monthly. Work schedules are unacceptable documentation for 
staff whose duties include multiple direct service types, both direct and 
indirect service component types, and both direct hands-on support 
and first level supervision of direct care workers. 

(II) For the Intermediate Care Facilities for Indi-
viduals with an Intellectual Disability or Related Conditions (ICF/IID), 
Home and Community-based Services (HCS) and Texas Home Liv-
ing (TxHmL) programs, staff required to maintain continuous daily 
timesheets include staff whose duties include multiple direct service 
types, both direct and indirect service component types and/or both di-
rect hands-on support and first-level supervision of direct care workers. 

(xiii) Management fees paid to related parties must 
be documented as to the actual costs of the related party for materials, 
supplies, and services provided to the individual provider, and upon 
which the management fees were based. If the cost to the related party 
includes owner compensation or compensation to related parties, doc-
umentation guidelines for those costs are specified in clause (xi) of this 
subparagraph. Documentation must be maintained that indicates stated 
objectives, periodic assessment of those objectives, and evaluation of 
the progress toward those objectives. 

(xiv) For central office and/or home office costs, 
documentation must be maintained that indicates the organization of 
the business entity, including position, titles, functions, and compensa-
tion. For multi-state organizations, documentation must be maintained 
that clearly defines the relationship of costs associated with any level 
of management above the individual Texas contracted entity which 
are allocated to the individual Texas contracted entity. 
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(xv) Documentation regarding depreciable assets in-
cludes, at a minimum, historical cost, date of purchase, depreciable ba-
sis, estimated useful life, accumulated depreciation, and the calculation 
of gains and losses upon disposal. 

(xvi) Providers must maintain documentation 
clearly itemizing their employee relations expenditures. For employee 
entertainment expenses, documentation must show the names of all 
persons participating, along with classification of the person attending, 
such as employee, nonemployee, owner, family of employee, client, 
or vendor. 

(xvii) Adequate documentation substantiating the 
offsetting of grants and contracts from federal, state, or local govern-
ments prior to reporting either the net expenses or net revenue must 
be maintained by the provider. As specified in §355.103(b)(18) of this 
title, such offsetting is required prior to reporting on the cost report. 
The provider must maintain written documentation as to the purpose 
for which the restricted revenue was received and the offsetting of 
the restricted revenue against the allowable and unallowable costs for 
which the restricted revenue was used. 

(xviii) During the course of an audit or an audit desk 
review, the provider must furnish any reasonable documentation re-
quested by HHSC auditors within ten working days of the request or a 
later date as specified by the auditors. If the provider does not present 
the requested material within the specified time, the audit or audit desk 
review is closed, and HHSC automatically disallows the costs in ques-
tion. 

(xix) Any expense that cannot be adequately docu-
mented or substantiated is disallowed. HHSC is not responsible for the 
contracted provider's failure to adequately document and substantiate 
reported costs. 

(xx) Any cost report that is determined unauditable 
through a field audit or that cannot have its costs verified through a desk 
review will not be used in the reimbursement determination process. 

(3) Cost report and methodology certification. Providers 
must certify the accuracy of cost reports submitted to HHSC in the for-
mat specified by HHSC. Providers may be liable for civil and/or crim-
inal penalties if the cost report is not completed according to HHSC 
requirements or is determined to contain misrepresented or falsified 
information. Cost report preparers must certify that they read the cost 
determination process rules, the reimbursement methodology rules, the 
cost report cover letter and cost report instructions, and that they under-
stand that the cost report must be prepared in accordance with the cost 
determination process rules, the reimbursement methodology rules and 
cost report instructions. Not all persons who contributed to the com-
pletion of the cost report must sign the certification page. However, 
the certification page must be signed by a responsible party with direct 
knowledge of the preparation of the cost report. A person with super-
visory authority over the preparation of the cost report who reviewed 
the completed cost report may sign a certification page in addition to 
the actual preparer. 

(4) Requirements for cost report completion. 

(A) A completed cost report must: 

(i) be completed according to the cost determination 
rules of this chapter, program-specific allowable and unallowable rules, 
cost report instructions, and policy clarifications; 

(ii) contain a signed, notarized, original certification 
page or an electronic equivalent where such equivalents are specifically 
allowed under HHSC policies and procedures; 

(iii) be legible with entries in sufficiently dark print 
to be photocopied; 

(iv) contain all pages and schedules; 

(v) be submitted on the proper cost report form; 

(vi) be completed using the correct cost reporting 
period; and 

(vii) contain a copy of the state-issued cost report 
training certificate except for cost reports submitted through the State 
of Texas Automated Information and Reporting System (STAIRS). 

(B) Providers are required to report amounts on the ap-
propriate line items of the cost report pursuant to guidelines established 
in the methodology rules, cost report instructions, or policy clarifica-
tions. Refer to program-specific reimbursement methodology rules, 
cost report instructions, or policy clarifications for guidelines used to 
determine placement of amounts on cost report line items. 

(i) For nursing facilities, placement on the cost re-
port of an amount, which was determined to be inaccurately placed, 
may result in vendor hold as specified in §355.403 of this title (relating 
to Vendor Hold). 

(ii) For School Health and Related Services 
(SHARS), placement on the cost report of an amount, which was 
determined to be inaccurately placed, may result in an administrative 
contract violation as specified in §355.8443 of this title (relating to 
Reimbursement Methodology for School Health and Related Services 
(SHARS)). 

(iii) For all other programs, placement on the cost 
report of an amount, which was determined to be inaccurately placed, 
constitutes an administrative contract violation. In the case of an ad-
ministrative contract violation, procedural guidelines and informal re-
consideration and/or appeal processes are specified in §355.111 of this 
title. 

(C) A completed cost report must be filed by the cost 
report due date. 

(i) For nursing facilities, failure to file a completed 
cost report by the cost report due date may result in vendor hold as 
specified in §355.403 of this title. 

(ii) For SHARS, failure to file a completed cost re-
port by the cost report due date constitutes an administrative contract 
violation. In the case of an administrative contract violation, proce-
dural guidelines and informal reconsideration and/or appeal processes 
are specified in §355.8443 of this title. 

(iii) For all other programs, failure to file a com-
pleted cost report by the cost report due date constitutes an administra-
tive contract violation. In the case of an administrative contract viola-
tion, procedural guidelines and informal reconsideration and/or appeal 
processes are specified in §355.111 of this title. 

(D) HHSC may excuse providers from the requirement 
to submit a cost report. A provider that is not enrolled in Attendant 
Compensation Rate Enhancement as described in §355.112 of this title 
(relating to Attendant Compensation Rate Enhancement) for a specific 
program or the Nursing Facility Direct Care Staff Rate enhancement 
as described in §355.308 of this title (relating to Direct Care Staff Rate 
Component) during the reporting period for the cost report in question, 
is excused from the requirement to submit a cost report for such pro-
gram if the provider meets one or more of the following conditions: 

(i) For all programs, if the provider performed no 
billable services during the provider's cost-reporting period. 
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(ii) For all programs, if the cost-reporting period 
would be less than or equal to 30 calendar days or one entire calendar 
month. 

(iii) For all programs, if circumstances beyond the 
provider's control, such as the loss of records due to natural disasters or 
removal of records from the provider's custody by a regulatory agency, 
make cost-report completion impossible. 

(iv) For all programs, if all of the contracts that the 
provider is required to include in the cost report have been terminated 
before the cost-report due date. 

(v) For the Nursing Facility, ICF/IID, Assisted Liv-
ing/Residential Care (AL/RC), and Residential Care (RC) programs, if 
the total number of days that the provider performed service for [HHSC 
or DADS] recipients during the cost-reporting period is less than the to-
tal number of calendar days included in the cost-reporting period. 

(vi) For the Day Activity and Health Services 
(DAHS) program, if the provider's total units of service provided to 
[HHSC or DADS] recipients during the cost-reporting period is less 
than the total number of calendar days included in the cost-reporting 
period times 1.5. 

(vii) For the Home-Delivered Meals program, if a 
provider agency served an average of fewer than 500 meals a month 
for the designated cost report period. 

(viii) For the Department of Family and Protective 
Services (DFPS) 24-Hour Residential Child-Care program, if: 

(I) the contract was not renewed; 

(II) only Basic Level services were provided; 

(III) the total number of state-placed days (DFPS 
days and other state agency days) was 10 percent or less of the total 
days of service provided during the cost-reporting period; 

(IV) the total number of DFPS-placed days was 
10 percent or less of the total days of service provided during the cost-
reporting period; 

(V) for facilities that provide Emergency Care 
Services only, the occupancy rate was less than 30 percent during the 
cost-reporting period; or 

(VI) for all other facility types except child-plac-
ing agencies and those providing Emergency Care Services, the occu-
pancy rate was less than 50 percent during the cost-reporting period. 

(5) Cost report year. A provider's cost report year must co-
incide with the provider's fiscal year as used by the provider for reports 
to the Internal Revenue Service (IRS) or with the state of Texas' fiscal 
year, which begins September 1 and ends August 31. 

(A) Providers whose cost report year coincides with 
their IRS fiscal year are responsible for reporting to HHSC Provider 
Finance Department [Rate Analysis] any change in their IRS fiscal 
year and subsequent cost report year by submitting written notification 
of the change to HHSC Provider Finance Department [Rate Analysis] 
along with supportive IRS documentation. HHSC Provider Finance 
Department [Rate Analysis] must be notified of the provider's change 
in IRS fiscal year no later than 30 days following the provider's receipt 
of approval of the change from the IRS. 

(B) Providers who chose to change their cost report year 
from their IRS fiscal year to the state fiscal year or from the state fiscal 
year to their IRS fiscal year must submit a written request to HHSC 
Provider Finance Department [Rate Analysis] by August 1 of state fis-
cal year in question. 

(6) Failure to report allowable costs. HHSC is not respon-
sible for the contracted provider's failure to report allowable costs, 
however any omitted costs which are identified during the desk review 
or audit process will be included in the cost report or brought to the at-
tention of the provider to correct by submitting an amended cost report. 

(c) Cost report due dates. 

(1) Providers must submit cost reports to HHSC Provider 
Finance Department [Rate Analysis] no later than 90 days following the 
end of the provider entity's fiscal year or 90 days from the transmittal 
date of the cost report forms, whichever due date is later. Beginning 
with the 2018 cost reports, due dates per program are determined by 
HHSC and are published on the HHSC website. 

(2) For SHARS, providers must submit cost reports to 
HHSC Provider Finance Department [Rate Analysis] as specified in 
§355.8443 of this title. 

(3) HHSC may grant extensions of due dates for good 
cause. A good cause is defined as a circumstance which the provider 
could not reasonably be expected to control and for which adequate 
advance planning and organization would not have been of any 
assistance. Providers must submit requests for extensions in writing 
to HHSC Provider Finance Department [Rate Analysis]. Requests for 
extensions must be received by HHSC Provider Finance Department 
[Rate Analysis] prior to the cost report due date. HHSC staff will 
respond in writing to requests within 15 days of receipt. 

(4) HHSC may require additional financial and other sta-
tistical information, in the form of special surveys or reports, to ensure 
the fiscal integrity of the program. Providers must submit such addi-
tional information and/or special surveys or reports to HHSC Provider 
Finance Department [Rate Analysis] upon request by the date specified 
by HHSC Provider Finance Department [Rate Analysis] in its transmit-
tal or cover letter to the special survey, report, or request for additional 
information. 

(d) Amended cost report due dates. HHSC accepts submittal 
of provider-initiated or HHSC-requested amended cost reports as fol-
lows. 

(1) Provider-initiated amended cost reports must be 
received no later than the date in subparagraph (A) or (B) of this 
paragraph, whichever occurs first. Amended cost reports received after 
the required date have no effect on the reimbursement determination. 
Amended cost report information that cannot be verified will not be 
used in reimbursement determinations. Provider-initiated amended 
cost reports must be received no later than the earlier of: 

(A) 60 days after the original due date of the cost report; 
or 

(B) 30 days prior to the public hearing on proposed re-
imbursement or reimbursement parameter amounts. 

(2) HHSC-required amendments to the cost reports must 
be received on or before the date specified by HHSC in its request for 
the amended cost report. Failure to submit the requested amendment 
to the cost report by the due date is considered a failure to complete a 
cost report as specified in subsection (b)(4)(C) of this section. 

(e) Field audit standards. HHSC performs cost report field au-
dits in a manner consistent with Government Auditing Standards issued 
by the Comptroller General of the United States. 

(f) Cost of out-of-state audits. As specified in §355.106 of this 
title (relating to Basic Objectives and Criteria for Audit and Desk Re-
view of Cost Reports), HHSC conducts desk reviews of all cost re-
ports not selected for field audit. HHSC also conducts field audits of 
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provider records and cost reports. Although the number of field audits 
performed each year may vary, HHSC seeks to maximize the number of 
field audited cost reports available for use in its cost projections. When-
ever possible, all the records necessary to verify information submitted 
to HHSC on cost reports, including related party transactions and other 
business activities engaged in by the provider, must be accessible to 
HHSC audit staff within the state of Texas within fifteen working days 
of field audit or desk review notification. When records are not avail-
able to HHSC audit staff within the state of Texas, the provider must 
pay the actual costs for HHSC staff to travel and review the records 
out-of-state. HHSC must be reimbursed for these costs within 60 days 
of the request for payment. 

(1) For nursing facilities, failure to reimburse HHSC for 
these costs within 60 days of the request for payment may result in 
vendor hold as specified in §355.403 of this title. 

(2) For SHARS, failure to reimburse HHSC for these costs 
within 60 days of the request for payment constitutes an administrative 
contract violation. In the case of an administrative contract violation, 
procedural guidelines and informal reconsideration and/or appeal pro-
cesses are specified in §355.8443 of this title. 

(3) For all other programs, failure to reimburse HHSC for 
these costs within 60 days of the request for payment constitutes an ad-
ministrative contract violation. In the case of an administrative contract 
violation, procedural guidelines and informal reconsideration and/or 
appeal processes are specified in §355.111 of this title. 

(g) Public hearings. 

(1) Uniform reimbursements. For programs where reim-
bursements are uniform by class of service and/or provider type, HHSC 
will hold a public hearing on proposed reimbursements before HHSC 
approves reimbursements. The purpose of the hearing is to give inter-
ested parties an opportunity to comment on the proposed reimburse-
ments. Notice of the hearing will be provided to the public. The no-
tice of the public hearing will identify the name, address, and telephone 
number to contact for the materials pertinent to the proposed reimburse-
ments. At least ten calendar days before the public hearing takes place, 
material pertinent to the proposed statewide uniform reimbursements 
will be made available to the public. This material will include the 
proposed reimbursements, the inflation adjustments used to determine 
them, and the impact on reimbursements of the major cost limits. This 
material will be furnished to anyone who requests it. After the public 
hearing, if negative comments are received, a summary of the com-
ments made during the public hearing will be presented to HHSC. 

(A) Preliminary Rates. To ensure access to care and 
prompt provider reimbursement, HHSC will establish preliminary re-
imbursement rates prior to a public hearing for non-discretionary items 
or services, including but not limited to, new Health Care Common 
Procedure Coding System updates, federally mandated reimbursement 
rates (e.g., Indian Health Services or Medical Transportation Program), 
or physician-administered drugs or biological products. 

(B) Duration of Preliminary Rates. Preliminary rates 
will be in place until HHSC conducts a public hearing on proposed 
reimbursement rates. Rate hearing procedures for preliminary rates 
will follow guidelines as outlined in paragraph (1) of this subsection. 

(2) Contractor-specific reimbursements. For programs 
in which reimbursements are contractor-specific, HHSC will hold a 
public hearing on the reimbursement determination parameter dollar 
amounts (e.g., ceilings, floors, or program reimbursement formula 
limits) before HHSC approves parameter dollar amounts. The purpose 
of the hearing is to give interested parties an opportunity to comment 
on the proposed reimbursement parameter dollar amounts. Notice of 

the hearing will be provided to the public. The notice of the public 
hearing will identify the name, address, and telephone number to 
contact for the materials pertinent to the proposed reimbursement 
parameter dollar amounts. At least ten calendar days before the public 
hearing takes place, material pertinent to the proposed reimbursement 
parameter dollar amounts will be made available to the public. This 
material will include the proposed reimbursement parameter dollar 
amounts, the inflation adjustments used to determine them, and the 
impact on the reimbursement parameter dollar amounts of the major 
cost limits. This material will be furnished to anyone who requests 
it. After the public hearing, if negative comments are received, a 
summary of the comments made during the public hearing will be 
presented to HHSC. 

(h) Insufficient cost data. If an insufficient number of accurate, 
full-year cost reports is submitted, as would occur with a new program, 
or if there are insufficient available data, as would occur in changes in 
program design, changes in the definition of units of service or changes 
in regulations or program requirements, reimbursements may be based 
on a pro-forma analysis by HHSC staff. A pro-forma analysis is defined 
as an item-by-item, or classes-of-items, calculation of the reasonable 
and necessary expenses for a provider to operate. The analysis may 
involve assumptions about the salary of an administrator or program 
director, staff salaries, employee benefits and payroll taxes, building 
depreciation, mortgage interest, contracted client care expenses, and 
other building or administration expenses. To determine the cost per 
unit of service, HHSC adds all the pro-forma expenses and divides the 
total by the estimated number of units of service that a fully operational 
provider is likely to provide. The pro-forma analysis is based on avail-
able information that is determined to be sufficient, accurate, and reli-
able by HHSC, including valid cost report data and survey data. The 
pro-forma analysis is conducted in a way that ensures that the resul-
tant reimbursements are sufficient to support the requirements of the 
contracted program. When HHSC staff determine that sufficient and 
reliable cost report data have become available, the pro-forma reim-
bursement determination may be replaced with a process based on cost 
reports. 

(i) Limits on related-party compensation. HHSC may place 
upper limits or caps on related-party compensation as follows: 

(1) For related-party administrators and directors, the up-
per limit for compensation is equal to the 90th percentile in the array of 
all non-related-party annualized compensation as reported by all con-
tracted providers within a program. In addition, the hourly compen-
sation for related-party administrators and directors is limited to the 
annualized upper limit for related-party administrators and directors 
divided by 2,080. 

(2) For related-party assistant administrators and assistant 
directors, the upper limit for compensation is equal to the 90th per-
centile in the array of all non-related party annualized compensation as 
reported by all contracted providers within a program. In addition, the 
hourly compensation for related-party assistant administrators and as-
sistant directors is limited to the annualized upper limit for related-party 
assistant administrators and assistant directors divided by 2,080. 

(3) For owners, partners, and stockholders (when the 
owner, partner, or stockholder is performing contract level admin-
istrative functions but is not the administrator, director, assistant 
administrator or assistant director), the upper limits for compensation 
are equal to the upper limits for related-party administrators and 
directors. 

(4) For all other staff types: 

(A) For the Intermediate Care Facilities for Individu-
als with an Intellectual Disability or Related Conditions, Home and 
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Community-based Services and Texas Home Living programs, related-
party limitations are specified in §355.457 of this title (relating to Cost 
Finding Methodology), and §355.722 of this title (relating to Report-
ing Costs by Home and Community-based Services (HCS) and Texas 
Home Living (TxHmL) Providers). 

(B) For all other programs, related-party compensation 
is limited to reasonable and necessary costs as described in §355.102 
of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203270 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 217-1686 

TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER E. CERTIFICATION, 
LICENSING AND REGISTRATION 
16 TAC §25.101 

The Public Utility Commission of Texas (commission) proposes 
amendments to 16 Texas Administrative Code (TAC) §25.101, 
relating to Certification Criteria. This proposed rule will imple-
ment amendments to the Public Utility Regulatory Act (PURA) 
enacted by the 87th Texas Legislature, Regular Session. 
Specifically, these amendments will implement changes made 
to PURA §37.052, §37.056 and §39.159 as revised by Senate 
Bill (SB) 1281 by: establishing a congestion cost savings test 
for evaluating economic transmission projects; requiring the 
commission to consider historical load, forecasted load growth, 
and additional load seeking interconnection when evaluating the 
need for additional Electric Reliability Council of Texas (ERCOT) 
reliability transmission projects; providing exemptions to the 
certificate of convenience and necessity (CCN) requirements for 
certain transmission projects; and requiring ERCOT to conduct 
a biennial assessment of the ERCOT power grid's reliability and 
resiliency in extreme weather scenarios. 
The proposed rule amendments will also implement amend-
ments to PURA §37.058 as revised by House Bill (HB) 1510. 
Specifically, these amendments clarify that an electric utility 
operating outside of ERCOT may, but is not required to, obtain 
a CCN to own or operate a generation facility with a capacity of 
10 megawatts or less. 
The proposed rule amendments will also allow for the commis-
sion to consider the resiliency benefits of a proposed transmis-

sion project, as determined by the new biennial assessment con-
ducted by ERCOT, when determining whether to approve the 
project. 
Growth Impact Statement 
The agency provides the following governmental growth impact 
statement for the proposed rule amendments as required by 
Texas Government Code §2001.0221. The agency has deter-
mined that for each year of the first five years that the proposed 
rules are in effect, the following statements will apply: 
(1) the proposed amendments will not create a government pro-
gram and will not eliminate a government program; 
(2) implementation of the proposed amendments will not require 
the creation of new employee positions and will not require the 
elimination of existing employee positions: 
(3) implementation of the proposed amendments will not require 
an increase and will not require a decrease in future legislative 
appropriations to the agency; 
(4) the proposed amendments will not require an increase and 
will not require a decrease in fees paid to the agency; 
(5) the proposed amendments will create a new regulation by 
placing additional requirements on ERCOT and transmission 
providers seeking approval for new transmission projects; 
(6) the proposed amendments will expand, limit, or repeal an 
existing regulation for the reasons stated above; 
(7) the proposed rules will not change the number of individuals 
subject to the rules' applicability, and 

(8) the proposed rules may affect this state's economy due to the 
potential economic benefits of additional transmission lines. 
Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of 
implementing the proposed amendments. Accordingly, no eco-
nomic impact statement or regulatory flexibility analysis is re-
quired under Texas Government Code §2006.002(c). 
Takings Impact Analysis 

The commission has determined that the proposed rules will not 
be a taking of private property as defined in chapter 2007 of the 
Texas Government Code. 
Fiscal Impact on State and Local Government 
John Poole, Engineering Specialist, in the Infrastructure Division 
has determined that for the first five-year period the proposed 
amendments are in effect, there will be no fiscal implications for 
the state or for units of local government under Texas Govern-
ment Code §2001.024(a)(4) as a result of enforcing or adminis-
tering the sections. 
Public Benefits 

John Poole has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefits 
anticipated as a result of the adoption of the proposed amend-
ments will be the potential reduction in transmission congestion, 
an increase in ERCOT grid reliability and resiliency, long term 
consumer benefits, and an increase in efficiencies in the CCN 
certification process. There will be no probable economic cost 
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to persons required to comply with the rules under Texas Gov-
ernment Code §2001.024(a)(5). 
Local Employment Impact Statement 
For each year of the first five years the proposed sections are in 
effect there should be no effect on a local economy; therefore, 
no local employment impact statement is required under Texas 
Government Code §2001.022. 
Costs to Regulated Persons 

Texas Government Code §2001.0045(b) does not apply to this 
rulemaking because the commission is expressly excluded un-
der subsection §2001.0045(c)(7). 
Public Hearing 

The commission staff will conduct a public hearing on this rule-
making if requested in accordance with Texas Government Code 
§2001.029. The request for a public hearing must be received by 
September 22, 2022. If a request for public hearing is received, 
commission staff will file in this project details on the time and 
location of the hearing and instructions on how a member of the 
public can participate in the hearing. 
Public Comments 

Comments may be filed through the interchange on the commis-
sion's website or by submitting a paper copy to Central Records, 
Public Utility Commission of Texas, 1701 North Congress Av-
enue, P.O. Box 13326, Austin, Texas 78711-3326 by September 
22, 2022. Comments should be organized in a manner consis-
tent with the organization of the proposed rules. The commission 
invites specific comments regarding the costs associated with, 
and benefits that will be gained by, implementation of the pro-
posed rule. The commission will consider the costs and benefits 
in deciding whether to modify the proposed rules on adoption. 
All comments should refer to Project Number 53403. Each set 
of comments should include a standalone executive summary 
as the last page of the filing. This executive summary must be 
clearly labeled with the submitting entity's name and should list 
each substantive recommendation made in the comments. Ci-
tations to detailed discussion in the comments are permissible 
but not required. 
Statutory Authority 

The amendments are proposed under PURA §14.002, which 
provides the commission with the authority to adopt and enforce 
rules reasonably required in the exercise of its powers and ju-
risdiction; PURA §37.052 that clarifies projects or activities that 
do not require an electric utility to amend a transmission CCN; 
PURA §37.056, which establishes a congestion savings test for 
evaluating economic transmission projects and also requires the 
commission to consider historical load, forecasted load growth, 
and additional load seeking interconnection while evaluating re-
liability transmission projects in ERCOT region; PURA §37.058 
that exempts an electric utility that operates solely outside of 
ERCOT, from requiring a certificate for a generating facility with 
a capacity of 10MW or less; and also PURA §39.159 that re-
quires ERCOT to conduct a biennial assessment of the ERCOT 
power grid's reliability in extreme weather scenarios to recom-
mend transmission projects. 
Cross reference to statutes: PURA §§14.002, 37.052, 37.056, 
37.058, and 37.159. 
§25.101. Certification Criteria. 

(a) Definitions. The following words and terms, when used 
in this section, [shall] have the following meanings unless the context 
clearly indicates otherwise: 

(1) Construction or [and/or] extension -- Does [Shall] not 
include the purchase or condemnation of real property for use as fa-
cility sites or right-of-way. Acquisition of right-of-way must [shall] 
not be deemed to entitle an electric utility to the grant of a certificate 
of convenience and necessity without showing that the construction or 
[and/or] extension is necessary for the service, accommodation, con-
venience, or safety of the public. 

(2) Generating unit -- Any electric generating facility. This 
section does not apply to any generating unit that is [less than] ten 
megawatts or less and is built for experimental purposes only. 

(3) - (7) (No change.) 

(b) Certificates of convenience and necessity for new service 
areas and facilities. Except for certificates granted under subsection 
(e) of this section, the commission will [may] grant an application and 
issue a certificate only if it finds that the certificate is necessary for 
the service, accommodation, convenience, or safety of the public, and 
complies with the statutory requirements in the Public Utility Regula-
tory Act (PURA) §37.056. The commission may issue a certificate as 
applied for, or refuse to issue it, or issue it for the construction of a 
portion of the contemplated system or facility or extension thereof, or 
for the partial exercise only of the right or privilege. The commission 
will [shall] render a decision approving or denying an application for 
a certificate within one year of the date of filing of a complete appli-
cation for such a certificate, unless good cause is shown for exceeding 
that period. A certificate, or certificate amendment, is required for the 
following: 

(1) Change in service area. Any certificate granted under 
this section must [shall] not be construed to vest exclusive service or 
property rights in and to the area certificated. 

(A) Uncontested applications: An application for a cer-
tificate under this paragraph must [shall] be approved administratively 
within 80 days from the date of filing a complete application if: 

(i) - (iii) (No change.) 

(B) Minor boundary changes or service area excep-
tions: Applications for minor boundary changes or service area 
exceptions must [shall] be approved administratively within 45 days 
of the filing of the application provided that: 

(i) - (iii) (No change.) 

(2) Generation facility. 

(A) In a proceeding involving the purchase of an exist-
ing electric generating facility by an electric utility that operates solely 
outside of ERCOT, the commission will [shall] issue a final order on 
a certificate for the facility not later than the 181st day after the date 
a request for the certificate is filed with the commission under PURA 
§37.058(b). 

(B) In a proceeding involving a newly constructed gen-
erating facility by an electric utility that operates solely outside of ER-
COT, the commission will [shall] issue a final order on a certificate for 
the facility not later than the 366th day after the date a request for the 
certificate is filed with the commission under PURA §37.058(b). 

(C) An electric utility operating solely outside of the 
ERCOT region may, but is not required to, obtain a certificate to install, 
own, or operate a generation facility with a capacity of 10 megawatts 
or less. 
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(3) Electric transmission line. All new electric transmis-
sion lines must [shall] be reported to the commission in accordance 
with §25.83 of this title (relating to Transmission Construction Re-
ports). This reporting requirement is also applicable to new electric 
transmission lines to be constructed by an MPE seeking to directly or 
indirectly construct, install, or extend a transmission facility outside of 
its applicable boundaries. For an MOU, the applicable boundaries are 
the municipal boundaries of the municipality that owns the MOU. For 
an MPA, the applicable boundaries are the municipal boundaries of the 
public entities participating in the MPA. 

(A) Determination of need [Need]: 

(i) [Except as stated below, the following must be 
met for a transmission line in the ERCOT power region.] The appli-
cant must present an economic cost-benefit study. In addition to the 
following requirements, other direct and indirect costs and benefits to 
the transmission system attributable to the project may be included in 
the cost-benefit study. The study must include: [that includes an anal-
ysis that shows that the levelized ERCOT-wide annual production cost 
savings attributable to the proposed project are equal to or greater than 
the first-year annual revenue requirement of the proposed project of 
which the transmission line is a part. Indirect costs and benefits to the 
transmission system may be included in the cost-benefit study. The 
commission will give great weight to such a study if it is conducted by 
the ERCOT independent system operator.] 

(I) an analysis of whether the estimated levelized 
annual congestion cost savings for consumers, calculated on a sys-
tem-wide basis, are equal to or greater than the first-year revenue re-
quirement of the proposed project of which the transmission line is a 
part, and 

(-a-) ERCOT, in consultation with commis-
sion staff, must develop a congestion cost savings test to implement 
subclause (I) of this clause, and 

(-b-) prior to the effective date of the test de-
veloped by ERCOT under item (-a-) of this subclause, ERCOT may 
utilize the generator revenue reduction test, effective Dec. 1, 2011 un-
der the ERCOT Nodal Protocols §3.11.2(6) to calculate the estimated 
congestion cost savings for consumers as required by subclause (I) of 
this clause; ERCOT may continue to rely upon calculations developed 
from the generator revenue reduction test to evaluate ongoing applica-
tions after the effective date of the test under item (-a-) of this subclause, 
and 

(II) an analysis of whether the levelized ER-
COT-wide annual production cost savings attributable to the proposed 
project are equal to or greater than the first-year annual revenue 
requirement of the proposed project of which the transmission line is 
a part. 

(ii) Except as stated below, a transmission line in the 
ERCOT region must demonstrate savings under clause (i)(I) or (i)(II) 
of this subparagraph. 

(iii) The requirements of clauses (i) and (ii) of this 
subparagraph do [This requirement also does] not apply to an applica-
tion for a transmission line that is necessary to meet state or federal reli-
ability standards, including: a transmission line needed to interconnect 
a transmission service customer or end-use customer; or needed due 
to the requirements of any federal, state, county, or municipal govern-
ment body or agency for purposes including, but not limited to, high-
way transportation, airport construction, public safety, or air or water 
quality. 

(iv) [(ii)] For a transmission line not addressed by 
clause (i) and (ii) of this subparagraph, the commission will [shall] con-
sider, among other factors, the needs of the interconnected transmission 

systems to support a reliable and adequate network and to facilitate ro-
bust wholesale competition. When evaluating reliability for a proposed 
project in the ERCOT region, the commission will consider the histori-
cal load, forecasted load growth, and additional load currently seeking 
interconnection as determined by ERCOT. The commission will [shall] 
give great weight to: 

(I) the recommendation of an organization that 
meets the requirement of PURA §39.151; and [and/or] 

(II) written documentation provided by a trans-
mission service provider to ERCOT that the transmission line is needed 
to interconnect transmission service or retail customers [a transmission 
service customer or an end-use customer]. 

(v) The commission may approve a transmission 
line that does not otherwise demonstrate sufficient economic savings 
under clauses (i) and (ii) of this subparagraph or reliability benefits 
under clauses (iii) or (iv) of this subparagraph if the line would address 
a resiliency issue identified by ERCOT in the grid reliability and 
resiliency assessment required by subparagraph (E) of this paragraph. 
In determining whether to approve a such a line the commission will 
consider: 

(I) the extent to which the transmission line 
failed to demonstrate sufficient economic or reliability benefits to 
merit approval on those grounds; 

(II) the extent to which the transmission line 
would address the resiliency issue identified by ERCOT by reducing 
the impacts of potential load shed caused by regional extreme weather 
scenarios on customers, 

(III) the cost effectiveness of the transmission 
line's ability to address the resiliency issue identified by ERCOT 
compared to other possible solutions, transmission or otherwise; and, 

(IV) other factors listed in PURA §37.056(c), as 
appropriate. 

(B) Routing: An application for a new transmission line 
must [shall] address the criteria in PURA §37.056(c) and considering 
those criteria, engineering constraints, and costs, the line must [shall] 
be routed to the extent reasonable to moderate the impact on the af-
fected community and landowners unless grid reliability and security 
dictate otherwise. The following factors must [shall] be considered in 
the selection of the utility's alternative routes unless a route is agreed 
to by the utility, the landowners whose property is crossed by the pro-
posed line, and owners of land that contains a habitable structure within 
300 feet of the centerline of a transmission project of 230 kV or less, or 
within 500 feet of the centerline of a transmission project greater than 
230 kV, and otherwise conforms to the criteria in PURA §37.056(c): 

(i) - (iv) (No change.) 

(C) Uncontested transmission lines: An application for 
a certificate for a transmission line will [shall] be approved administra-
tively within 80 days from the date of filing a complete application if: 

(i) - (ii) (No change.) 

(D) Projects deemed critical to reliability. Applications 
for transmission lines which have been formally designated by a PURA 
§39.151 organization as critical to the reliability of the system will 
[shall] be considered by the commission on an expedited basis. The 
commission will [shall] render a decision approving or denying an ap-
plication for a certificate under this subparagraph within 180 days of 
the date of filing a complete application for such a certificate unless 
good cause is shown for extending that period. 
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(E) Grid reliability and resiliency assessment. ERCOT 
must conduct a biennial assessment of the ERCOT power grid's reli-
ability and resiliency in extreme weather scenarios. Each assessment 
must: 

(i) consider the impact of different levels of thermal 
and renewable generation availability; 

(ii) identify areas of the state that face significant 
grid reliability and resiliency issues, taking into account the impact of 
potential load shed caused by regional extreme weather scenarios on 
customers, including multiple element outage analysis when appropri-
ate, and 

(iii) recommend transmission projects that may in-
crease the grid's reliability or resiliency in extreme weather scenarios. 

(4) Tie line. An application for a tie line must include a 
study of the tie line by [the] ERCOT [independent system operator]. 
The study must [shall] include, at a minimum, an ERCOT-approved 
reliability assessment of the proposed tie line. If an independent sys-
tem operator intends to conduct a study to evaluate a proposed tie line 
or intends to provide confidential information to another entity to per-
mit the study of a proposed tie line, the independent system operator 
must [shall] file notice with the commission at least 45 days prior to 
the commencement of such a study or the provision of such informa-
tion. [This paragraph does not apply to a facility that is in service on 
December 31, 2014.] 

(c) Projects or activities not requiring a certificate. A certifi-
cate, or certificate amendment, is not required for the following: 

(1) An [A contiguous] extension of [those ] facilities as de-
scribed in PURA §37.052(a) and (b); 

(2) 
station; 

A new electric high voltage switching station, or sub-

(3) The repair or reconstruction of a transmission facility 
due to emergencies. The repair or reconstruction of a transmission fa-
cility due to emergencies should [shall] proceed without delay or prior 
approval of the commission and must [shall] be reported to the com-
mission in accordance with §25.83 of this title; 

(4) The construction or upgrading of distribution facilities 
within the electric utility's service area; 

(5) Routine activities associated with transmission facili-
ties that are conducted by transmission service providers. Nothing con-
tained in the following subparagraphs should be construed as a limita-
tion of the commission's authority as set forth in PURA. Any activity 
described in the following subparagraphs must [shall] be reported to 
the commission in accordance with §25.83 of this title. The commis-
sion may require additional facts or call a public hearing thereon to de-
termine whether a certificate of convenience and necessity is required. 
Routine activities are defined as follows: 

(A) The modification, construction, or extension of a 
[an existing] transmission line that connects existing transmission fa-
cilities [solely to provide service] to a substation or metering point pro-
vided that: 

(i) the transmission line modification, construction, 
or extension does not exceed: [an extension to a substation or metering 
point does not exceed one mile; and] 

(I) three miles if the line connects to a load-serv-
ing substation or metering point; or 

(II) two miles if the line connects to a generation 
substation or metering point; and 

(ii) all rights-of-way necessary for the modification, 
construction, or extension have been purchased, and [all landowners 
whose property is crossed by the transmission facilities have given 
prior written consent.] 

(iii) all landowners whose property is directly af-
fected by the transmission line, as defined in §22.52(a)(3) of this title, 
have given written consent for the modification, construction, or exten-
sion. If the transmission line modification, construction, or extension 
does not exceed one mile to provide service to a substation or metering 
point, written consent is only required by landowners whose property 
is crossed by the transmission line. 

(B) - (F) (No change.) 

(6) - (8) (No change.) 

(d) Standards of construction and operation. In determining 
standard practice, the commission will [shall] be guided by the provi-
sions of the American National Standards Institute, Incorporated, the 
National Electrical Safety Code, and such other codes and standards 
that are generally accepted by the industry, except as modified by this 
commission or by municipal regulations within their jurisdiction. Each 
electric utility must [shall] construct, install, operate, and maintain its 
plant, structures, equipment, and lines in accordance with these stan-
dards, and in such manner to best accommodate the public, and to pre-
vent interference with service furnished by other public utilities insofar 
as practical. 

(1) The standards of construction [shall] apply to, but are 
not limited to, the construction of any new electric transmission facil-
ities, rebuilding, upgrading, or relocation of existing electric transmis-
sion facilities. 

(2) For electric transmission line construction requiring the 
acquisition of new rights-of-way, an electric utility [utilities] must in-
clude in the easement agreement, at a minimum, a provision prohibiting 
the new construction of any above-ground structures within the right-
of-way. For this purpose, new [New] construction of above-ground 
structures does [shall] not include necessary repairs to existing struc-
tures, farm or livestock facilities, storage barns, hunting structures, 
small personal storage sheds, or similar structures. A utility [Utilities] 
may negotiate appropriate exceptions in instances where the electric 
utility is subject to a restrictive agreement being granted by a govern-
mental agency or within the constraints of an industrial site. Any ex-
ception to this paragraph must meet all applicable requirements of the 
National Electrical Safety Code. 

(3) Measures must [shall] be applied when appropriate to 
mitigate the adverse impacts of the construction of any new electric 
transmission facilities, and the rebuilding, upgrading, or relocation 
of existing electric transmission facilities. Mitigation measures must 
[shall] be adapted to the specifics of each project and may include 
such requirements as: 

(A) - (D) (No change.) 

(e) Certificates of convenience and necessity for existing ser-
vice areas and facilities. For purposes of granting these certificates for 
those facilities and areas in which an electric utility was providing ser-
vice on September 1, 1975, or was actively engaged in the construction, 
installation, extension, improvement of, or addition to any facility actu-
ally used or to be used in providing electric utility service on September 
1, 1975, unless found by the commission to be otherwise, the following 
provisions [shall] prevail for certification purposes: 

(1) The electrical generation facilities and service area 
boundary of an electric utility having such facilities in place or being 
actively engaged in the construction, installation, extension, improve-

PROPOSED RULES September 9, 2022 47 TexReg 5389 



♦ ♦ ♦ 

ment of, or addition to such facilities or the electric utility's system 
as of September 1, 1975, must [shall] be limited, unless otherwise 
provided, to the facilities and real property on which the facilities were 
actually located, used, or dedicated as of September 1, 1975. 

(2) The transmission facilities and service area boundary 
of an electric utility having such facilities in place or being actively 
engaged in the construction, installation, extension, improvement of, or 
addition to such facilities or the electric utility's system as of September 
1, 1975, must [shall] be, unless otherwise provided, the facilities and a 
corridor extending 100 feet on either side of said transmission facilities 
in place, used or dedicated as of September 1, 1975. 

(3) The facilities and service area boundary for the follow-
ing types of electric utilities providing distribution or collection ser-
vice to any area, or actively engaged in the construction, installation, 
extension, improvement of, or addition to such facilities or the electric 
utility's system as of September 1, 1975, must [shall] be limited, un-
less otherwise found by the commission, to the facilities and the area 
which lie within 200 feet of any point along a distribution line, which 
is specifically deemed to include service drop lines, for electrical utili-
ties. 

(f) Transferability of certificates. Any certificate granted un-
der this section is not transferable without approval of the commission 
and remains [shall continue] in force until further order of the commis-
sion. 

(g) Certification forms. All applications for certificates of 
convenience and necessity must [shall] be filed on commission-pre-
scribed forms so that the granting of certificates, both contested and 
uncontested, may be expedited. Forms may be obtained from Central 
Records. 

(h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203255 
Adriana Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 936-7322 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 151. COMMISSIONER'S RULES 
CONCERNING PASSING STANDARDS FOR 
EDUCATOR CERTIFICATION EXAMINATIONS 
19 TAC §151.1001 

The Texas Education Agency (TEA) proposes an amendment 
to §151.1001, concerning passing standards for educator certi-
fication examinations. The proposed amendment would specify 
the satisfactory scores for the Languages Other Than English: 
Spanish educator certification examination on or after January 
9, 2023. 

BACKGROUND INFORMATION AND JUSTIFICATION: Texas 
Education Code, §21.048(a), requires the commissioner of ed-
ucation to establish the satisfactory levels of performance re-
quired on educator certification examinations and requires a sat-
isfactory level of performance on each core subject covered by 
an examination. 
Section 151.1001 specifies the passing standards for all peda-
gogical and content certification examinations as approved by 
the commissioner. The proposed amendment to Figure: 19 TAC 
§151.1001(b)(11) would introduce passing standards for the 
Languages Other Than English: Spanish content certification 
examination beginning January 9, 2023. The passing standards 
were established by subject-matter expert stakeholder commit-
tee groups. 
The average passing standard is expressed as an average raw 
cut score of all active forms of a test or the minimum proficiency 
level. It is critical to note that the actual raw cut scores may vary 
slightly from form to form to balance the overall difficulty of the 
test yet maintain consistency in scoring. 
FISCAL IMPACT: Emily Garcia, director for educator prepara-
tion, certification, and enforcement, has determined that for the 
first five-year period the proposal is in effect, there are no addi-
tional costs to state or local government required to comply with 
the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand an existing regulation by in-
cluding passing standards for new examinations. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Ms. Garcia has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be to provide clarity to educators and others 
regarding the required passing standards for Texas certification 
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examinations. There is no anticipated economic cost to persons 
who are required to comply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins September 16, 2022, and ends October 
17, 2022. A request for a public hearing on the proposal 
submitted under the Administrative Procedure Act must be 
received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published 
in the Texas Register on September 16, 2022. A form for 
submitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 

STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code, §21.048(a), which requires the commis-
sioner of education to determine the level of performance con-
sidered to be satisfactory on educator certification examinations 
and further authorizes the commissioner to require a satisfactory 
level of performance on each core subject covered by an exam-
ination. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §21.048(a). 
§151.1001. Passing Standards. 

(a) As required by the Texas Education Code, §21.048(a), the 
commissioner of education shall determine the satisfactory level of per-
formance for each educator certification examination and require a sat-
isfactory level of performance on each core subject covered by an ex-
amination. The figures in this section identify the passing standards es-
tablished by the commissioner for educator certification examinations. 

(b) The figures in this subsection identify the passing standards 
established by the commissioner for classroom teacher examinations. 

(1) The figure in this paragraph identifies the passing stan-
dards for early childhood through Grade 6 examinations. 
Figure: 19 TAC §151.1001(b)(1) (No change.) 

(2) The figure in this paragraph identifies the passing stan-
dards for Grades 4-8 examinations. 
Figure: 19 TAC §151.1001(b)(2) (No change.) 

(3) The figure in this paragraph identifies the passing stan-
dards for secondary mathematics and science examinations. 
Figure: 19 TAC §151.1001(b)(3) (No change.) 

(4) The figure in this paragraph identifies the passing stan-
dards for secondary English language arts and social studies examina-
tions. 
Figure: 19 TAC §151.1001(b)(4) (No change.) 

(5) The figure in this paragraph identifies the passing stan-
dards for speech and journalism examinations. 
Figure: 19 TAC §151.1001(b)(5) (No change.) 

(6) The figure in this paragraph identifies the passing stan-
dards for fine arts examinations. 
Figure: 19 TAC §151.1001(b)(6) (No change.) 

(7) The figure in this paragraph identifies the passing stan-
dards for health and physical education examinations. 
Figure: 19 TAC §151.1001(b)(7) (No change.) 

(8) The figure in this paragraph identifies the passing stan-
dards for computer science and technology applications examinations. 
Figure: 19 TAC §151.1001(b)(8) (No change.) 

(9) The figure in this paragraph identifies the passing stan-
dards for career and technical education examinations. 
Figure: 19 TAC §151.1001(b)(9) (No change.) 

(10) The figure in this paragraph identifies the passing stan-
dards for bilingual examinations. 
Figure: 19 TAC §151.1001(b)(10) (No change.) 

(11) The figure in this paragraph identifies the passing stan-
dards for languages other than English (LOTE) examinations. 
Figure: 19 TAC §151.1001(b)(11) 
[Figure: 19 TAC §151.1001(b)(11)] 

(12) The figure in this paragraph identifies the passing stan-
dards for special education examinations. 
Figure: 19 TAC §151.1001(b)(12) (No change.) 

(13) The figure in this paragraph identifies the passing stan-
dards for supplemental examinations. 
Figure: 19 TAC §151.1001(b)(13) (No change.) 

(14) The figure in this paragraph identifies the passing stan-
dards for pedagogy and professional responsibilities examinations. 
Figure: 19 TAC §151.1001(b)(14) (No change.) 

(15) The figure in this paragraph identifies the passing stan-
dards for content certification examinations. 
Figure: 19 TAC §151.1001(b)(15) (No change.) 

(c) The figure in this subsection identifies the passing stan-
dards established by the commissioner for student services examina-
tions. 
Figure: 19 TAC §151.1001(c) (No change.) 

(d) The figure in this subsection identifies the passing stan-
dards established by the commissioner for administrator examinations. 
Figure: 19 TAC §151.1001(d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203295 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 3. TEXAS BOARD OF 
CHIROPRACTIC EXAMINERS 

CHAPTER 72. BOARD FEES, LICENSE 
APPLICATIONS, AND RENEWALS 
22 TAC §72.3 

PROPOSED RULES September 9, 2022 47 TexReg 5391 

https://tea.texas.gov/About_TEA/Laws_and_Rules/Commissioner_Rules_(TAC)/Proposed_Commissioner_of_Education_Rules/


♦ ♦ ♦ 

The Texas Board of Chiropractic Examiners (Board) proposes an 
amendment to 22 TAC §72.3 (Qualifications). The organization 
of the accrediting entities for chiropractic schools recognized by 
the Board for licensing purposes has changed; the amendment 
updates that change. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the amended rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural 
communities, micro-businesses, or local or state employment. 
There will be no additional economic costs to persons required to 
comply with the amendment as proposed. An Economic Impact 
Statement and Regulatory Flexibility Analysis is not required be-
cause the proposed amendment will not have an adverse eco-
nomic effect on small businesses or rural communities as de-
fined in Texas Government Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that, for each year of the first five 
years the amended rule will be in effect, the public benefit is 
to update the accrediting entities for chiropractic schools recog-
nized by the Board. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed amended 22 TAC §72.3. For each year of the first five 
years the proposed amended rule is in effect, Mr. Fortner has 
determined: 
(1) The amended rule does not create or eliminate a government 
program. 
(2) Implementation of the proposed amended rule does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions. 
(3) Implementation of the proposed amended rule does not re-
quire an increase or decrease in future legislative appropriations 
to the Board. 
(4) The proposed amended rule does not require a decrease or 
increase in fees paid to the Board. 
(5) The proposed amended rule does not create a new regula-
tion. 
(6) The proposed amended rule does not repeal existing Board 
rules for an administrative process. 
(7) The proposed amended rule does not decrease the number 
of individuals subject to the rule's applicability. 
(8) The proposed amended rule does not positively or adversely 
affect the state economy. 
Comments on the proposed amended rule or a request for 
a public hearing may be submitted to Christopher Burnett, 
General Counsel, Texas Board of Chiropractic Examiners, 
333 Guadalupe, Suite 3-825, Austin, Texas 78701, via email: 
rules@tbce.state.tx.us; or fax: 512-305-6705, no later than 30 
days from the date that this proposed amended rule is published 
in the Texas Register. Please include the rule name and number 
in the subject line of any comments submitted by email. 
The amended rule is proposed under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of chi-
ropractic, and Texas Occupations Code §§201.302 and 201.303, 
which authorizes the Board to recognize national chiropractic ac-
creditation organizations. 

No other statutes or rules are affected by this proposed amended 
rule. 
§72.3. Qualifications. 

(a) An individual applying for a chiropractic license shall com-
ply with all application and license requirements in Texas Occupations 
Code Chapter 201. 

(b) An individual, who was admitted to study chiropractic with 
academic credit from a United States institution, shall submit proof of 
earning at least 90 credit hours from a nationally accredited institution 
whose hours are transferable to the University of Texas at Austin, not 
including courses included in a doctor of chiropractic degree program. 

(c) An individual applying for a license must present proof of 
graduation from a chiropractic college accredited by an educational ac-
crediting body that is a member of the Councils on Chiropractic Edu-
cation International (CCE) or the Council on Chiropractic Education 
International (CCEI). 

(d) A chiropractic college shall inform each student when ad-
mitted the possible limitations of practice location and licensing. 

(e) A chiropractic college shall document in each student's file 
how the student was judged qualified for admission. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203253 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-6700 

22 TAC §72.5 

The Texas Board of Chiropractic Examiners (Board) proposes 
an amendment to 22 TAC §72.5 (Approved Schools and Col-
leges). The organization of the accrediting entities for chiroprac-
tic schools recognized by the Board for licensing purposes has 
changed; the amendment updates that change. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the amended rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural 
communities, micro-businesses, or local or state employment. 
There will be no additional economic costs to persons required to 
comply with the amendment as proposed. An Economic Impact 
Statement and Regulatory Flexibility Analysis is not required be-
cause the proposed amendment will not have an adverse eco-
nomic effect on small businesses or rural communities as de-
fined in Texas Government Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that, for each year of the first five 
years the amended rule will be in effect, the public benefit is 
to update the accrediting entities for chiropractic schools recog-
nized by the Board. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed amended 22 TAC §72.5. For each year of the first five 
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years the proposed amended rule is in effect, Mr. Fortner has 
determined: 
(1) The amended rule does not create or eliminate a government 
program. 
(2) Implementation of the proposed amended rule does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions. 
(3) Implementation of the proposed amended rule does not re-
quire an increase or decrease in future legislative appropriations 
to the Board. 
(4) The proposed amended rule does not require a decrease or 
increase in fees paid to the Board. 
(5) The proposed amended rule does not create a new regula-
tion. 
(6) The proposed amended rule does not repeal existing Board 
rules for an administrative process. 
(7) The proposed amended rule does not decrease the number 
of individuals subject to the rule's applicability. 
(8) The proposed amended rule does not positively or adversely 
affect the state economy. 
Comments on the proposed amended rule or a request for 
a public hearing may be submitted to Christopher Burnett, 
General Counsel, Texas Board of Chiropractic Examiners, 
333 Guadalupe, Suite 3-825, Austin, Texas 78701, via email: 
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30 
days from the date that this proposed amended rule is published 
in the Texas Register. Please include the rule name and number 
in the subject line of any comments submitted by email. 
The amended rule is proposed under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of chi-
ropractic, and Texas Occupations Code §§201.302 and 201.303, 
which authorizes the Board to recognize chiropractic accredita-
tion organizations. 
No other statutes or rules are affected by this proposed amended 
rule. 
§72.5. Approved Schools and Colleges. 

(a) A "chiropractic school" means a school accredited by an 
educational accrediting body that is a member of the Councils on Chiro-
practic Education International (CCE) or Council on Chiropractic Ed-
ucation International (CCEI). 

(b) The Board may annually review and approve chiropractic 
schools whose graduates are eligible for examination. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203254 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-6700 

CHAPTER 75. BUSINESS PRACTICES 
22 TAC §75.10 

The Texas Board of Chiropractic Examiners (Board) proposes 
new 22 TAC §75.10 (Chiropractic Telehealth Requirements). 
This rulemaking puts the current statutory requirements for 
chiropractors providing telehealth services found in Texas Oc-
cupations Code Chapter 111 (Telemedicine, Teledentistry, and 
Telehealth). The proposed rule also adds a requirement that li-
censed chiropractors also provide patients with access to copies 
of their Board-issued license and the Board-required mandatory 
notice to the public. A chiropractor is already required to provide 
access to those two documents (found in 22 TAC §75.6 and 
§75.7) to patients during live face-to-face visits; the proposed 
rule merely extends that requirement to telehealth visits. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the proposed rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There 
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement 
and Regulatory Flexibility Analysis are not required because the 
proposed rule will not have an adverse economic effect on small 
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that for each year of the first five 
years the proposed rule will be in effect the public benefit is to 
make the documents a chiropractor must provide to patients the 
same for both face-to-face visits and telehealth visits. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed new 22 TAC §75.10. For each year of the first five years 
the proposed rule is in effect, Mr. Fortner has determined: 
(1) The proposed rule does not create or eliminate a government 
program. 
(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
Board. 
(4) The proposed rule does not require a decrease or increase 
in fees paid to the Board. 
(5) The proposed rule does not create a new regulation. 
(6) The proposal rule does not repeal existing Board rules for an 
administrative process. 
(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability. 
(8) The proposed rule does not positively or adversely affect the 
state economy. 
Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel, 
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite 
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us; 
or fax: 512-305-6705, no later than 30 days from the date that 
this proposed rule is published in the Texas Register. Please in-
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clude the rule name and number in the subject line of any com-
ments submitted by email. 
The rule is proposed under Texas Occupations Code §201.152, 
which authorizes the Board to adopt rules necessary to perform 
the Board's duties and to regulate the practice of chiropractic, 
and Texas Occupations Code §111.007, which authorizes the 
Board to adopt rules pertaining to the standard of care for tele-
health services. 
No other statutes or rules are affected by this proposed rule. 
§75.10. Chiropractic Telehealth Requirements. 

(a) A licensee may provide chiropractic telehealth services to 
patients in compliance with this rule. 

(b) Before providing chiropractic telehealth services, a li-
censee shall obtain a patient's written informed consent. 

(c) A licensee shall use the same standard of care when pro-
viding chiropractic telehealth services to a patient as the licensee would 
in an in-person setting. 

(d) When providing chiropractic telehealth services, a licensee 
shall ensure the confidentiality of a patient's clinical information as re-
quired by law. 

(e) A licensee shall provide access to a copy of the licensee's 
license and the Board's mandatory notice to the public form (as found 
in §75.6(b) of this chapter) each time the licensee provides chiropractic 
telehealth services to a patient. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203249 
Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-6700 

PART 9. TEXAS MEDICAL BOARD 

CHAPTER 195. PAIN MANAGEMENT 
CLINICS 
The Texas Medical Board (Board) proposes the repeal of 
§§195.1 - 195.4, and new §§195.1 - 195.5, concerning Pain 
Management Clinics. 
The current sections are proposed for repeal because new 
§§195.1 - 195.5 are proposed in this issue of the Texas Reg-
ister. The Board has determined that due to the extensive 
reorganization of Chapter 195, repeal of the entire chapter and 
replacement with new sections is more efficient than proposing 
multiple amendments to make the required changes. 
The proposed new sections represent the input of the Opioid 
Workgroup, composed of pain patients, physicians, psycholo-
gists, and organizations such as the Texas Pain Society, Texas 
Medical Association, Texas Radiological Society, and Texas Or-
thopedic Association. Stakeholder meetings were held on Octo-
ber 13, 2021, and August 1, 2022. 

The Board's goals in proposing the new sections are to increase 
patient safety and access to legitimate chronic pain treatment 
and multi-modal approaches, in addition to the use of appro-
priate prescriptions for pain medication. Other Board goals are 
to reduce administrative burdens for physicians who provide 
treatment for chronic pain and to maintain appropriate regula-
tory measures designed to reduce the risk of opioid misuse, 
diversion, or overdose, protecting the public health and welfare. 
The proposed new sections are as follows: 
Section 195.1. Definitions. 
New Section 195.1, titled Definitions, provides definitions for 
three different types of pain: (1) acute, (2) chronic, and (3) 
post-surgical, post-procedure, persistent non-chronic pain, 
utilizing language consistent with definitions found in §170.2, 
for the same three categories of pain. The definitions are 
intended to clarify how the Board will determine which pain 
clinics are subject to the application of Chapter 168 of the Texas 
Occupations Code. 
Section 195.2. Gold Designated Practice. 
New Section 195.2, titled Gold Designated Practice, creates a 
new designation of "Gold Designated Practice" available to cer-
tain pain clinics which meet higher standards of education and 
practice. Under the proposed language, those higher practice 
standards include the utilization of multi-modal, multi-disciplinary 
approaches to the management of pain, through collaborative, 
coordinated care agreements, memorandums of understanding, 
or Medical Home agreements with primary care physicians or 
pain management specialists, in addition to prescriptions for opi-
oids or other controlled substances subject to Chapter 168 of the 
Texas Occupations Code ("Medical Practice Act" or "Act"). Ob-
taining the Gold Designated Practice will mean that a clinic will 
not be the subject of a Board audit or inspection for five years 
from the date of obtaining the designation, subject to limited ex-
ceptions. 
Subsection (a) outlines the proposed eligibility requirements for 
obtaining the Gold Designated Practice. 
Subsection (b) proposes that the designation may be verified by 
an initial audit and is valid for five years. 
Subsection (c) proposes that no further Board audits or inspec-
tions will be conducted during the five-year "Gold Designated 
Practice" period, unless a complaint is received or initiated by 
the board concerning the operation of the clinic or operators at 
the clinic, the clinic changes location, or the clinic's ownership 
structure changes to a majority of new owners. 
Subsection (d) proposes that practices that only treat cancer-re-
lated pain, or that only provide palliative, hospice, or other end-
of-life care do not qualify for the "Gold Designated Practice" sta-
tus. 
Section 195.3. Certification of Pain Management Clinics. 
New Section 195.3, titled Certification of Pain Management Clin-
ics, sets forth the procedures and requirements for pain clinics 
subject to the Act and requiring certification by the Board. 
Subsection (a) proposes language stating that any clinic meeting 
the definition of a pain management clinic under Section 168.001 
of the Act must be certified by the Board. 
Subsection (b) proposes language setting forth initial application 
procedures and requirements for certification by pain manage-
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ment clinics, addressing filing responsibilities for clinics owned 
by multiple physicians and documentation requirements. 
Subsection (c) provides that review of the application is done by 
the Board's Executive Director (ED) and notice of the ED deci-
sion, including the right to appeal the decision, will be provided 
to the applicant. 
Subsection (d) proposes renewal procedures and requirements 
for certified pain management clinics. 
Subsection (e) provides that initial applications are valid for one 
year from the date filed, unless expressly extended by Board 
staff. 
Subsection (f) states that all records relating to an application or 
renewal of a certificate are considered investigative information 
confidential and privileged under Section 164.007(c) of the Act. 
Subsection (g) sets requirements for certified pain clinics seek-
ing to cancel certification. 
Section 195.4. Minimum Operational Standards for the Treat-
ment of Pain Patients. 
New Section 195.4, titled Minimum Operational Standards for 
the Treatment of Pain Patients, sets forth proposed language 
outlining the requirements for the treatment of pain patients by 
all practices treating pain, regardless of certification or other sta-
tus. The rule also provides requirements for Gold Designated 
Practice physicians treating new pain patients who are transfer-
ring care from another pain provider. 
Subsection (a) provides the minimum requirements for physi-
cians treating pain patients, including standard of care, medical 
records, pain contracts, and monitoring requirements. 
Subsection (b) sets forth proposed requirements for Gold Des-
ignated Practice physicians treating new pain patients who are 
transferring care from another pain provider, and provides that 
the new physician may provide only a one-time 30-day maximum 
non-refillable prescription for pain. 
Section 195.5. Audits, Inspections, and Investigations. 
New Section 195.5, titled Audits, Inspections, and Investiga-
tions, outlines processes for Board audits, inspections, and 
investigations conducted to determine compliance with laws 
and rules related to pain management clinics, including whether 
certification is required for pain clinics lacking certification. The 
rule outlines the grounds for inspections and possible outcomes. 
For Board audits, the language proposes that the scope of re-
view will cover the 30 newest patients seen in the practice im-
mediately prior to the audit, established patients seen in two cal-
endar months out of the previous six months from the date of 
the audit, with the records limited to office visits held during the 
selected months in addition to the initial visit, or a combination 
of new and established patients with a minimum of 60 patient 
records including initial visit and the last two office visits. 
For Board inspections, the proposed scope will cover records 
on patients seen during two calendar months out of the previous 
eight months from the date of the inspection. 
For Board investigations, the proposed rules indicate that they 
are complaint-generated and will be conducted in a manner con-
sistent with board rules governing investigations. 
Scott Freshour, General Counsel for the Texas Medical Board, 
has determined that for each year of the first five years the rules 
as proposed are in effect, the public benefit anticipated as a re-

sult of enforcing the rules will be to increase patient access to 
legitimate chronic pain treatment and eliminate certain adminis-
trative costs and burdens to physicians who provide pain man-
agement treatment, while maintaining appropriate measures de-
signed to reduce the risk of opioid diversion, misuse, and over-
dose. 
Mr. Freshour has determined that for the first five-year period 
these proposed rules are in effect, there will be no fiscal impact 
or effect on government growth as a result of enforcing the pro-
posed rules. 
Mr. Freshour has determined that for the first five-year period 
these proposed rules are in effect, there will be no probable eco-
nomic cost to individuals required to comply with the proposed 
rules. 
Pursuant to Texas Government Code §2006.002, the agency 
provides the following economic impact statement for the pro-
posed rules and has determined that for each year of the first 
five years the proposed rules will be in effect, there will be no 
effect on small businesses, micro businesses, or rural communi-
ties. The agency has considered alternative methods of achiev-
ing the purpose of the proposed rules and found none. 
Pursuant to Texas Government Code §2001.024(a)(4), Mr. 
Freshour certifies that this proposal has been reviewed and the 
agency has determined that for each year of the first five years, 
the proposed rules are in effect: 
(1) there is no additional estimated cost to the state or to local 
governments expected as a result of enforcing or administering 
the rules; 
(2) there are no estimated reductions in costs to the state or to 
local governments as a result of enforcing or administering the 
rules; 
(3) there is no estimated loss or increase in revenue to the state 
or to local governments as a result of enforcing or administering 
the rules; and 

(4) there are no foreseeable implications relating to cost or rev-
enues of the state or local governments with regard to enforcing 
or administering the new rules. 
Pursuant to Texas Government Code §2001.024(a)(6) and 
§2001.022, the agency has determined that for each year of the 
first five years these proposed rules will be in effect, there will 
be no effect on local economy or local employment. 
Pursuant to Government Code §2001.0221, the agency provides 
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed 
rules will be in effect, Mr. Freshour has determined the following: 
(1) The proposed rules do not create or eliminate a government 
program. 
(2) Implementation of the proposed rules do not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
(3) Implementation of the proposed rules do not require an 
increase or decrease in future legislative appropriations to the 
agency. 
(4) The proposed rules do not require an increase or decrease 
in fees paid to the agency. 
(5) The proposed rules create a new regulation. 
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(6) The proposed rules do repeal an existing regulation, as de-
scribed above. The proposed rules do not expand or limit an 
existing regulation as described above. 
(7) The proposed rules do not increase the number of individuals 
subject to the rule's applicability. 
(8) The proposed rules do not positively or adversely affect this 
state's economy. 
Comments on the proposal may be submitted to Rita Chapin, 
P.O. Box 2018, Austin, Texas 78768-2018, or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

22 TAC §§195.1 - 195.4 

The repeals are proposed under the authority of the Texas Occu-
pations Code Annotated, §153.001, which provides authority for 
the Board to recommend and adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate 
the practice of medicine; and enforce this subtitle. The rules are 
further proposed under the authority of Chapter 168 of the Texas 
Occupations Code. 
No other statutes, articles or codes are affected by this proposal. 
§195.1. Definitions. 

§195.2. Certification of Pain Management Clinics. 

§195.3. Inspections. 

§195.4. Operation of Pain Management Clinics. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 23, 2022. 
TRD-202203194 
Scott Freshour 
General Counsel 
Texas Medical Board 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 567-7502 

22 TAC §§195.1 - 195.5 

The new rules are proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to recommend and adopt rules and bylaws as nec-
essary to: govern its own proceedings; perform its duties; regu-
late the practice of medicine; and enforce this subtitle. The rules 
are further proposed under the authority of Chapter 168 of the 
Texas Occupations Code. 
No other statutes, articles or codes are affected by this proposal. 
§195.1. Definitions. 

Pain management clinics at which a majority of patients are treated for 
chronic pain are subject to Chapter 168 of the Act, unless otherwise 
exempted. In determining if the clinic is treating a majority of patients 
for chronic pain, one of the primary indicators is the prescribing of 
opioids. The Board will utilize the following definitions in making that 
determination: 

(1) Acute pain--the normal, predicted, physiological re-
sponse to a stimulus such as trauma, disease, and operative procedures. 

Acute pain is time limited to no later than 30 days from the date of 
the initial prescription for opioids during a period of treatment related 
to the acute condition or injury. Acute pain does not include, chronic 
pain, pain being treated as part of cancer care; pain being treated 
as part of hospice or other end-of-life care; pain being treated as 
part of palliative care; or post-surgical, post-procedure, or persistent 
non-chronic pain. 

(2) Chronic pain--pain that is not relieved with acute, 
post-surgical, post-procedure, or persistent non-chronic pain treat-
ment. This type of pain is associated with a chronic pathological 
process that causes continuous or intermittent pain for no less than 
91 days from the date of the initial prescription for opioids. Medical 
practices treating this type of pain patient may be subject to Chapter 
168 of the Act. 

(3) Post-surgical, post-procedure, persistent non-chronic 
pain--pain that occurs due to trauma caused by the surgery or proce-
dure; or an underlying condition, disease, or injury causing persistent 
non-chronic pain. These types of pain last 90 days or less, but more 
than 30 days, from the date of initial prescriptions for opioids during 
a period of treatment. 

§195.2. Gold Designated Practice. 

(a) A clinic may apply to be designated as a "Gold Designated 
Practice." In order to be eligible for a "Gold Designated Practice" sta-
tus, a clinic must: 

(1) File a Board-approved application form; 

(2) Provide a Medical Home Agreement, written collabo-
rative, coordinated care agreement or memorandum of understanding 
to provide management and treatments of pain, that describes measures 
that it provides and may be used for reduction of pain such as: 

(A) multimodal treatment such as surgery, injections, 
pain pumps, osteopathic manipulation, epidurals, trigger point injec-
tions, dry needling, and topical creams or patches; 

(B) multi-disciplinary practices such as medication 
assisted tapering and weaning, computer-based training pain coaching, 
acupuncture, chiropractic, physical therapy, massage, and exer-
cise/movement; or 

(C) collaborative care or other behavioral health inte-
gration services such as evidenced-based cognitive behavioral therapy 
interventions for mental health and pain reduction, medication manage-
ment and opioid weaning, patient-centered education, regular monitor-
ing and assessments of clinical status using validated tools, assessment 
of treatment adherence, motivational interviewing, and a structured ap-
proach to improving the psychosocial aspects of pain management; and 

(3) In addition to providing a Medical Home Agreement, 
written collaborative, coordinated care agreement or memorandum of 
understanding to provide management and treatments of pain described 
above, the clinic must either: 

(A) Meet the standards for exemption under Section 
168.002(7) of the Act, including the clinic is operated by a majority 
of physicians who currently hold or previously held ABMS or AOA 
Board-certification or subspecialty certification in pain management; 
and 

(i) have a majority of physicians perform or prop-
erly supervise delegates in providing other forms of treatment besides 
qualifying pain management prescriptions to a majority of the patients 
at the clinic; 

(ii) the clinic's providers utilize a Medical Home 
Agreement signed by providers and the patient; or 

47 TexReg 5396 September 9, 2022 Texas Register 

mailto:rules.development@tmb.state.tx.us


(iii) have a written collaborative, coordinated care 
agreement or a memorandum of understanding with the patient's pri-
mary physician for treating and managing the patient; or 

(B) Be a Certified Pain Management Clinic (PMC) 
that is operated by physicians who previously held an ABMS or AOA 
Board-certification or sub-specialty in pain management or hold a 
ABMS or AOA Board-certification in an area that is eligible for a pain 
management subspecialty; and 

(i) have a Medical Home Agreement signed by 
providers and the patient; or 

(ii) a written collaborative, coordinated care agree-
ment or memorandum of understanding providing that each physician 
who prescribes qualifying prescriptions will consult with a pain spe-
cialist for the patient. 

(b) The designation may be verified by an initial audit and is 
valid for five years. 

(c) No further audits or inspections will be conducted during 
the five-year "Gold Designated Practice" period, unless: 

(1) A complaint is received or initiated by the Board con-
cerning operation of the clinic or operators at the clinic; 

(2) The clinic changes location; or 

(3) The clinic's ownership structure changes to a majority 
of new owners. 

(d) Practices that only treat pain patients as part of cancer care, 
or that provide only palliative care, hospice or other end-of-life care, 
are exempt under the Act from certification requirements as a PMC, 
but do not qualify for the "Gold Designated Practice" status. 

§195.3. Certification of Pain Management Clinics. 

(a) Any clinic meeting the definition of a pain management 
clinic under Section 168.001 of the Act must be certified. 

(b) Certification requires: 

(1) a Board approved application filed by a physician 
owner of the clinic. If there are multiple physician owners, the 
application must be filed by one of the majority of owners, or if there 
are no majority owners, then each physician owner is responsible for 
designating one physician owner to file an application. 

(2) provide the following documentation: 

(A) proof of ownership of the clinic that may include 
filing with county clerks, the Comptroller and Secretary of State, as 
applicable; 

(B) days and hours of operation; 

(C) name of medical director; 

(D) list of employees, including contract physicians and 
other healthcare providers, and their applicable education, qualifica-
tions, training and professional licenses; 

(E) protocols and standing delegation orders for li-
censed midlevel providers; and 

(F) payment of the required filing fee. 

(c) The Executive Director (ED) or the ED's designee reviews 
all applications. After reviewing the applications, the ED will send a 
notice of determination to the applicant which includes the ED's de-
termination. If the application is denied, then the ED will provide the 
information regarding the right to appeal. 

(d) Before 180 days after the expiration of the clinic's certifi-
cate, a clinic seeking renewal must submit: 

(1) a Board approved application; 

(2) documentation that establishes all providers at the 
clinic involved in any part of patient care have completed at least 
ten hours of continuing education related to pain management in the 
preceding two years; 

(3) the required renewal fees; and 

(4) if there is any investigation pending with the Board 
against any owner or certificate holder at the time of renewal, then a 
provisional renewal will be issued until the investigation is resolved. 

(e) Initial applications are valid for one year from the date 
filed, unless expressly extended by Board staff. 

(f) All records relating to an application or renewal of certi-
fication are considered investigative information and are confidential 
under §164.007 of the Act. 

(g) A request to cancel a certificate must be accompanied by 
proof that the clinic no longer meets the definition of a pain manage-
ment clinic under §168.001 of the Act. 

§195.4. Minimum Operational Standards for the Treatment of Pain 
Patients. 

(a) Physicians treating a pain patient must: 

(1) Operate in compliance with provisions of all applicable 
federal and state laws; 

(2) Follow the standard of care; 

(3) Maintain complete, contemporaneous and legible med-
ical records, in the manner as a non-pain patient, and include documen-
tation of: 

(A) monitoring efficacy, daily functionality, description 
of pain relief; 

(B) mandatory PMP checks; 

(C) pain contracts, if applicable; 

(D) support for billing; and 

(E) drug testing results and other forms of monitoring 
for patient compliance with treatment recommendations. 

(b) For pain patients transferring their care to a new treating 
physician at a Gold Designated Practice, the following applies: 

(1) The new treating physician must: 

(A) document an initial problem focused exam; 

(B) document a PMP check; and 

(C) obtain medical records from the prior treating 
physician(s) within 15 days of seeing the patient. 

(2) The new physician may provide only a one-time 30-day 
maximum non-refillable prescription of pain medication at the initial 
visit. 

(3) If the requested medical records are not received within 
15 business days after the initial visit, the physician must perform the 
following before issuing any other prescriptions for pain treatment to 
the patient: 

(A) a complete history and physical, including assess-
ment of abuse or diversion potential; 
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(B) diagnostic testing an obtain the results to verify pain 
sources or etiology; 

(C) drug testing; and 

(D) a PMP check. 

§195.5. Audits, Inspections and Investigations. 

(a) Audits. 

(1) Audits are non-disciplinary reviews: 

(A) conducted as an off-site document review; and 

(B) initiated by a Board subpoena request for docu-
ments as necessary to determine or verify: 

(i) exemption from application of Chapter 168 of the 
Act; 

(ii) need to certify as a PMC; or 

(iii) no certification requirement. 

(2) The following patient records will be reviewed during 
an audit, as determined by Board staff: 

(A) 30 newest patients seen in the practice immediately 
prior to the audit; 

(B) established patients seen in two calendar months 
out of the previous six months from date of the audit, and the records 
reviewed will be limited to office visits during the selected months and 
the initial visit of the patient; or 

(C) a combination of new and established patients with 
a minimum of 60 patients records, including initial visit and the last 
two office visits. 

(3) Documents requested may also include those used to 
verify personnel training, qualifications, and general compliance with 
Chapter 168 of the Act and related rules. 

(4) Upon completion of the audit, the Board will issue a 
notice of determination to the audited clinic owner. The notice of de-
termination will specify: 

(A) Deficiencies, if any; and 

(B) If necessary, any corrective actions the clinic must 
take, including a requirement to apply for certification. 

(b) Inspections. 

(1) Inspections are non-disciplinary reviews: 

(A) done on both certified and non-certified clinics in 
accordance with Section 168.052 of the Act; and 

(B) usually conducted on-site but may also be off-site, 
as determined by Board staff. 

(2) The following patient records will be reviewed during 
an inspection, as determined by Board staff: patients seen during two 
calendar months out of the previous eight months from the date of the 
inspection. 

(3) For certified pain management clinics, inspections are 
conducted to verify compliance with Chapter 168 of the Act and the 
applicable laws and rules. 

(4) For non-certified clinics, inspections are conducted to 
determine if the clinic is subject to be certified under Chapter 168 of 
the Act. 

(5) In accordance with Section 168.052(b) of the Act, to 
initiate an inspection the Board has determined the following grounds 
can be utilized, but are not limited to: 

(A) PMP reports; 

(B) patient population analysis, including review of pa-
tients coming from outside the immediate geographic location of the 
clinic; 

(C) common addresses for multiple patients; 

(D) notices to providers from the Pharmacy Board re-
garding a patient having multiple prescribing providers; 

(E) complaints about the clinic and its operation; and 

(F) law enforcement reports regarding providers or pa-
tients. 

(6) Notice of intent to inspect will be provided at least five 
days in advance unless such timing would compromise the inspection. 

(7) Notice of inspection results will be provided in writing 
to the clinic. 

(8) If the inspection determines instances of non-compli-
ance, the Board will determine appropriate action to obtain compliance. 

(c) Investigations may be conducted due to a complaint re-
ceived or initiated by the Board. An investigation will be conducted 
in accordance with the provisions of this Title and all applicable Board 
rules. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 23, 2022. 
TRD-202203195 
Scott Freshour 
General Counsel 
Texas Medical Board 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 567-7502 

PART 15. TEXAS STATE BOARD OF 
PHARMACY 

CHAPTER 291. PHARMACIES 
SUBCHAPTER A. ALL CLASSES OF 
PHARMACIES 
22 TAC §291.8 

The Texas State Board of Pharmacy proposes amendments to 
§291.8, concerning Return of Prescription Drugs. The amend-
ments, if adopted, clarify that a pharmacist may re-dispense a 
prescription drug as authorized by exceptions in Chapters 431 
and 442 of the Health and Safety Code and correct a grammati-
cal error. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
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period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be clear and grammat-
ically correct regulations. There is no anticipated adverse eco-
nomic impact on large, small or micro-businesses (pharmacies), 
rural communities, or local or state employment. Therefore, an 
economic impact statement and regulatory flexibility analysis are 
not required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board of 
Pharmacy, 1801 Congress Avenue, Suite 13.100, Austin, Texas 
78701-1319, FAX (512) 305-8061. Comments must be received 
by 5:00 p.m., October 24, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.8. Return of Prescription Drugs. 

(a) General prohibition on return of prescription drugs. [As 
specified in §431.021(w), Health and Safety Code, a] A pharmacist 
may not accept an unused prescription or drug, in whole or in part, for 
the purpose of resale or re-dispensing to any person, after the prescrip-
tion or drug has been originally dispensed, or sold except as provided 
in subsection (b) of this section or Subchapter M, Chapter 431, Health 
and Safety Code, or Chapter 442, Health and Safety Code. 

(b) Return of prescription drugs from health care facilities. 

(1) Purpose. The purpose of this subsection is to outline 
procedures for the return of unused drugs from a health care facility or a 
penal institution to a dispensing pharmacy as specified in the §562.1085 
of the Occupations Code. Nothing in this section shall require a con-
sultant pharmacist, health care facility, penal institution, or pharmacy 
to participate in the return of unused drugs. 

(2) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(A) Consultant pharmacist--A pharmacist who prac-
tices in or serves as a consultant for a health care facility in this state. 

(B) Health care facility--A facility regulated under 
Chapter 242, Health and Safety Code. 

(C) Licensed health care professional--A person li-
censed by the Texas Medical Board, Texas Board of Nurse Examiners, 
or the Texas State Board of Pharmacy. 

(D) Penal institution--A place designated by law for 
confinement of persons arrested for, charged with, or convicted of 
an offense. A penal institution includes a city, county or state jail or 
prison. 

(3) Responsibilities. A licensed health care professional in 
a penal institution or a consultant pharmacist may return to a pharmacy 
certain unused drugs, other than a controlled substance as defined by 
Chapter 481, Health and Safety Code, purchased from the pharmacy. 

(A) The unused drugs must: 

(i) be approved by the federal Food and Drug Ad-
ministration and be: 

(I) sealed in unopened tamper-evident packaging 
and either individually packaged or packaged in unit-dose packaging; 

(II) oral or parenteral medication in sealed sin-
gle-dose containers approved by the federal Food and Drug Adminis-
tration; 

(III) topical or inhalant drugs in sealed unit-of-
use containers approved by the federal Food and Drug Administration; 
or 

(IV) parenteral medications in sealed multiple-
dose containers approved by the federal Food and Drug Administra-
tion from which doses have not been withdrawn. 

(ii) not be the subject of a mandatory recall by a state 
or federal agency or a voluntary recall by a drug seller or manufacturer; 
and 

(iii) have not been in the physical possession of the 
person for whom it was prescribed. 

(B) A healthcare facility or penal institution may not 
return any drug product that: 

(i) has been compounded; 

(ii) appears on inspection to be adulterated; 

(iii) requires refrigeration; or 

(iv) has less than 120 days until the expiration date 
or end of the shelf life. 

(C) The consultant pharmacist or licensed health care 
professional in a penal institution shall be responsible for assuring an 
inventory of the drugs to be returned to a pharmacy is completed. The 
following information shall be included on this inventory: 

(i) name and address of the facility or institution; 

(ii) name and pharmacist license number of the con-
sultant pharmacist or name and license number of the licensed health 
care professional; 

(iii) date of return; 
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(iv) date the prescription was dispensed; 

(v) unique identification number assigned to the pre-
scription by the pharmacy; 

(vi) name of dispensing pharmacy; 

(vii) name, strength, and quantity of drug; 

(viii) signature of consultant pharmacist or licensed 
healthcare professional responsible for the administration of drugs in a 
penal institution. 

(D) The health care facility/penal institution shall send 
a copy of the inventory specified in subparagraph (C) of this paragraph 
to: 

(i) the pharmacy with the drugs returned; and 

(ii) the Health and Human Services Commission. 

(4) Dispensing/Receiving pharmacy responsibilities. If a 
pharmacy accepts the return of unused drugs from a health care facil-
ity/penal institution, the following is applicable. 

(A) A pharmacist employed by the pharmacy shall ex-
amine the drugs to ensure the integrity of the drug product. 

(B) The pharmacy shall reimburse or credit the entity 
that paid for the drug including the state Medicaid program for an un-
used drug returned to the pharmacy. The pharmacy shall maintain a 
record of the credit or reimbursement containing the following infor-
mation: 

(i) name and address of the facility or institution 
which returned the drugs; 

(ii) date and amount of the credit or reimbursement 
was issued; 

(iii) name of the person or entity to whom the credit 
or reimbursement was issued; 

(iv) date the prescription was dispensed; 

(v) unique identification number assigned to the pre-
scription by the pharmacy; 

(vi) name, strength, and quantity of drug; 

(vii) signature of the pharmacist responsible for is-
suing the credit. 

(C) After the pharmacy has issued credit or reimburse-
ment, the pharmacy may restock and re-dispense [redispense] the un-
used drugs returned under this section. 

(5) Limitation on Liability. 

(A) A pharmacy that returns unused drugs and a man-
ufacturer that accepts the unused drugs under §562.1085, Occupations 
Code, and the employees of the pharmacy or manufacturer are not li-
able for harm caused by the accepting, dispensing, or administering of 
drugs returned in strict compliance with §562.1085, Occupations Code, 
unless the harm is caused by: 

(i) wilful or wanton acts of negligence; 

(ii) conscious indifference or reckless disregard for 
the safety of others; or 

(iii) intentional conduct. 

(B) This section does not limit, or in any way affect or 
diminish, the liability of a drug seller or manufacturer under Chapter 
82, Civil Practice and Remedies Code. 

(C) This section does not apply if harm results from 
the failure to fully and completely comply with the requirements of 
§562.1085, Occupations Code. 

(D) This section does not apply to a pharmacy or man-
ufacturer that fails to comply with the insurance provisions of Chapter 
84, Civil Practice and Remedies Code. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203283 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

SUBCHAPTER B. 
(CLASS A) 
22 TAC §291.33 

COMMUNITY PHARMACY 

The Texas State Board of Pharmacy proposes amendments to 
§291.33, concerning Operational Standards. The amendments, 
if adopted, clarify that a pharmacist may re-dispense a prescrip-
tion drug as authorized by exceptions in Chapters 431 and 442 
of the Health and Safety Code and correct grammatical errors. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be clear and grammat-
ically correct regulations. There is no anticipated adverse eco-
nomic impact on large, small or micro-businesses (pharmacies), 
rural communities, or local or state employment. Therefore, an 
economic impact statement and regulatory flexibility analysis are 
not required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 
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(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board of 
Pharmacy, 1801 Congress Avenue, Suite 13.100, Austin, Texas 
78701-1319, FAX (512) 305-8061. Comments must be received 
by 5:00 p.m., October 24, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.33. Operational Standards. 

(a) Licensing requirements. 

(1) A Class A pharmacy shall register annually or bienni-
ally with the board on a pharmacy license application provided by the 
board, following the procedures as specified in §291.1 of this title (re-
lating to Pharmacy License Application). 

(2) A Class A pharmacy which changes ownership shall 
notify the board within ten days of the change of ownership and apply 
for a new and separate license as specified in §291.3 of this title (relat-
ing to Required Notifications). 

(3) A Class A pharmacy which changes location and/or 
name shall notify the board as specified in §291.3 of this title. 

(4) A Class A pharmacy owned by a partnership or corpo-
ration which changes managing officers shall notify the board in writ-
ing of the names of the new managing officers within ten days of the 
change, following the procedures as specified in §291.3 of this title. 

(5) A Class A pharmacy shall notify the board in writing 
within ten days of closing, following the procedures as specified in 
§291.5 of this title (relating to Closing a Pharmacy). 

(6) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 

(7) A fee as specified in §291.6 of this title (relating to Phar-
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 

(8) A Class A pharmacy, licensed under the provisions of 
the Act, §560.051(a)(1), which also operates another type of phar-
macy which would otherwise be required to be licensed under the Act, 
§560.051(a)(2) concerning Nuclear Pharmacy (Class B), is not required 
to secure a license for such other type of pharmacy; provided, however, 
such licensee is required to comply with the provisions of Subchapter 
C of this chapter (relating to Nuclear Pharmacy (Class B)), to the extent 
such sections are applicable to the operation of the pharmacy. 

(9) A Class A pharmacy engaged in the compounding of 
non-sterile preparations shall comply with the provisions of §291.131 
of this title (relating to Pharmacies Compounding Non-Sterile Prepa-
rations). 

(10) A Class A pharmacy shall not compound sterile prepa-
rations. 

(11) A Class A pharmacy engaged in the provision of re-
mote pharmacy services, including storage and dispensing of prescrip-

tion drugs, shall comply with the provisions of §291.121 of this title 
(relating to Remote Pharmacy Services). 

(12) Class A pharmacy engaged in centralized prescrip-
tion dispensing and/or prescription drug or medication order process-
ing shall comply with the provisions of §291.123 of this title (relating 
to Central Prescription Drug or Medication Order Processing) and/or 
§291.125 of this title (relating to Centralized Prescription Dispensing). 

(b) Environment. 

(1) General requirements. 

(A) The pharmacy shall be arranged in an orderly fash-
ion and kept clean. All required equipment shall be clean and in good 
operating condition. 

(B) A Class A pharmacy shall have a sink with hot and 
cold running water within the pharmacy, exclusive of restroom facili-
ties, available to all pharmacy personnel and maintained in a sanitary 
condition. 

(C) A Class A pharmacy which serves the general pub-
lic shall contain an area which is suitable for confidential patient coun-
seling. 

(i) Such counseling area shall be: 

(I) easily accessible to both patient and pharma-
cists and not allow patient access to prescription drugs; and 

(II) designed to maintain the confidentiality and 
privacy of the pharmacist/patient communication. 

(ii) In determining whether the area is suitable for 
confidential patient counseling and designed to maintain the confiden-
tiality and privacy of the pharmacist/patient communication, the board 
may consider factors such as the following: 

(I) the proximity of the counseling area to the 
check-out or cash register area; 

(II) the volume of pedestrian traffic in and 
around the counseling area; 

(III) the presence of walls or other barriers be-
tween the counseling area and other areas of the pharmacy; and 

(IV) any evidence of confidential information be-
ing overheard by persons other than the patient or patient's agent or the 
pharmacist or agents of the pharmacist. 

(D) The pharmacy shall be properly lighted and venti-
lated. 

(E) The temperature of the pharmacy shall be main-
tained within a range compatible with the proper storage of drugs. 
The temperature of the refrigerator shall be maintained within a range 
compatible with the proper storage of drugs requiring refrigeration. 

(F) Animals, including birds and reptiles, shall not be 
kept within the pharmacy and in immediately adjacent areas under the 
control of the pharmacy. This provision does not apply to fish in aquar-
iums, service animals accompanying disabled persons, or animals for 
sale to the general public in a separate area that is inspected by local 
health jurisdictions. 

(G) If the pharmacy has flammable materials, the phar-
macy shall have a designated area for the storage of flammable mate-
rials. Such area shall meet the requirements set by local and state fire 
laws. 

(2) Security. 
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(A) Each pharmacist while on duty shall be responsible 
for the security of the prescription department, including provisions for 
effective control against theft or diversion of prescription drugs, and 
records for such drugs. 

(B) The prescription department shall be locked by key, 
combination or other mechanical or electronic means to prohibit unau-
thorized access when a pharmacist is not on-site except as provided in 
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this 
subsection. The following is applicable: 

(i) If the prescription department is closed at any 
time when the rest of the facility is open, the prescription department 
must be physically or electronically secured. The security may be ac-
complished by means such as floor to ceiling walls; walls, partitions, or 
barriers at least 9 feet 6 inches high; electronically monitored motion 
detectors; pull down sliders; or other systems or technologies that will 
secure the pharmacy from unauthorized entrance when the pharmacy 
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt 
from this provision unless the pharmacy changes location. Change of 
location shall include the relocation of the pharmacy within the licensed 
address. A pharmacy licensed prior to June 1, 2009 that files a change 
of ownership but does not change location shall be exempt from the 
provisions. 

(ii) The pharmacy's key, combination, or other me-
chanical or electronic means of locking the pharmacy may not be dupli-
cated without the authorization of the pharmacist-in-charge or owner. 

(iii) At a minimum, the pharmacy must have a basic 
alarm system with off-site monitoring and perimeter and motion sen-
sors. The pharmacy may have additional security by video surveillance 
camera systems. 

(C) Prior to authorizing individuals to enter the 
prescription department, the pharmacist-in-charge or owner may des-
ignate persons who may enter the prescription department to perform 
functions, other than dispensing functions or prescription processing, 
documented by the pharmacist-in-charge including access to the 
prescription department by other pharmacists, pharmacy personnel 
and other individuals. The pharmacy must maintain written docu-
mentation of authorized individuals other than individuals employed 
by the pharmacy who accessed the prescription department when a 
pharmacist is not on-site. 

(D) Only persons designated either by name or by title 
including such titles as "relief" or "floater" pharmacist, in writing by the 
pharmacist-in-charge may unlock the prescription department except in 
emergency situations. An additional key to or instructions on accessing 
the prescription department may be maintained in a secure location 
outside the prescription department for use during an emergency or as 
designated by the pharmacist-in-charge. 

(E) Written policies and procedures for the pharmacy's 
security shall be developed and implemented by the pharmacist-in-
charge and/or the owner of the pharmacy. Such policies and proce-
dures may include quarterly audits of controlled substances commonly 
abused or diverted; perpetual inventories for the comparison of the re-
ceipt, dispensing, and distribution of controlled substances; monthly 
reports from the pharmacy's wholesaler(s) of controlled substances pur-
chased by the pharmacy; opening and closing procedures; product stor-
age and placement; and central management oversight. 

(3) Temporary absence of pharmacist. 

(A) On-site supervision by pharmacist. 

(i) If a pharmacy is staffed by only one pharmacist, 
the pharmacist may leave the prescription department for short peri-

ods of time without closing the prescription department and removing 
pharmacy technicians, pharmacy technician trainees, and other phar-
macy personnel from the prescription department provided the follow-
ing conditions are met: 

(I) at least one pharmacy technician remains in 
the prescription department; 

(II) the pharmacist remains on-site at the li-
censed location of the pharmacy and is immediately available; 

(III) the pharmacist reasonably believes that the 
security of the prescription department will be maintained in his or her 
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during 
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians, pharmacy technician 
trainees, and other pharmacy personnel from the prescription depart-
ment during his or her absence; and 

(IV) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is on a break and the time 
the pharmacist will return; and 

(-b-) pharmacy technicians may begin the 
processing of prescription drug orders or refills brought in during the 
pharmacist's absence, but the prescription or refill may not be delivered 
to the patient or the patient's agent until the pharmacist verifies the 
accuracy of the prescription. 

(ii) During the time a pharmacist is absent from the 
prescription department, only pharmacy technicians who have com-
pleted the pharmacy's training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient's agent: 

(I) initiating and receiving refill authorization re-
quests; 

(II) entering prescription data into a data pro-
cessing system; 

(III) taking a stock bottle from the shelf for a pre-
scription; 

(IV) preparing and packaging prescription drug 
orders (e.g., counting tablets/capsules, measuring liquids, or placing 
them in the prescription container); 

(V) affixing prescription labels and auxiliary la-
bels to the prescription container; 

(VI) prepackaging and labeling prepackaged 
drugs; 

(VII) receiving oral prescription drug orders for 
dangerous drugs and reducing these orders to writing, either manually 
or electronically; 

(VIII) transferring or receiving a transfer of orig-
inal prescription information for dangerous drugs on behalf of a patient; 
and 

(IX) contacting a prescriber for information re-
garding an existing prescription for a dangerous drug. 

(iii) Upon return to the prescription department, the 
pharmacist shall: 

(I) conduct a drug regimen review as specified in 
subsection (c)(2) of this section; and 
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(II) verify the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient's agent. 

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to the patient or his or her agent provided a 
record of the delivery is maintained containing the following informa-
tion: 

(I) date of the delivery; 

(II) unique identification number of the prescrip-
tion drug order; 

(III) patient's name; 

(IV) patient's phone number or the phone number 
of the person picking up the prescription; and 

(V) signature of the person picking up the pre-
scription. 

(v) Any prescription delivered to a patient when a 
pharmacist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 

(vi) During the times a pharmacist is absent from the 
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of a reg-
istered pharmacy technician. 

(vii) In pharmacies with two or more pharmacists on 
duty, the pharmacists shall stagger their breaks and meal periods so that 
the prescription department is not left without a pharmacist on duty. 

(B) Pharmacist is off-site. 

(i) The prescription department must be secured 
with procedures for entry during the time that a pharmacy is not under 
the continuous on-site supervision of a pharmacist and the pharmacy 
is not open for pharmacy services. 

(ii) Pharmacy technicians and pharmacy technician 
trainees may not perform any duties of a pharmacy technician or phar-
macy technician trainee during the time that the pharmacist is off-site. 

(iii) A pharmacy may use an automated dispensing 
and delivery system as specified in §291.121(d) of this title for pick-up 
of a previously verified prescription by a patient or patient's agent. 

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to a patient or patient's agent during short 
periods of time when a pharmacist is off-site, provided the following 
conditions are met: 

(I) short periods of time may not exceed two con-
secutive hours in a 24 hour period; 

(II) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is off-site and not present 
in the pharmacy; 

(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient's agent; and 

(-c-) the date/time when the pharmacist will 
return; 

(III) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 

(IV) the prescription department is locked and 
secured to prohibit unauthorized entry. 

(v) During the time a pharmacist is absent from the 
prescription department and is off-site, a record of prescriptions deliv-
ered must be maintained and contain the following information: 

(I) date and time of the delivery; 

(II) unique identification number of the prescrip-
tion drug order; 

(III) patient's name; 

(IV) patient's phone number or the phone number 
of the person picking up the prescription; and 

(V) signature of the person picking up the pre-
scription. 

(vi) Any prescription delivered to a patient when a 
pharmacist is not on-site at the pharmacy must meet the requirements 
for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 

(c) Prescription dispensing and delivery. 

(1) Patient counseling and provision of drug information. 

(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient's agent information about the pre-
scription drug or device which in the exercise of the pharmacist's pro-
fessional judgment the pharmacist deems significant, such as the fol-
lowing: 

(i) name and description of the drug or device; 

(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 

(iii) special directions and precautions for prepara-
tion, administration, and use by the patient; 

(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur; 

(v) techniques for self-monitoring of drug therapy; 

(vi) proper storage; 

(vii) refill information; and 

(viii) action to be taken in the event of a missed dose. 

(B) Such communication shall be: 

(i) provided to new and existing patients of a phar-
macy with each new prescription drug order. A new prescription drug 
order is one that has not been dispensed by the pharmacy to the patient 
in the same dosage and strength within the last year; 

(ii) provided for any prescription drug order dis-
pensed by the pharmacy on the request of the patient or patient's agent; 

(iii) communicated orally unless the patient or pa-
tient's agent is not at the pharmacy or a specific communication barrier 
prohibits such oral communication; 

(iv) documented by recording the initials or identifi-
cation code of the pharmacist providing the counseling in the prescrip-
tion dispensing record as follows: 

(I) on the original hard-copy prescription, pro-
vided the counseling pharmacist clearly records his or her initials on 
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the prescription for the purpose of identifying who provided the coun-
seling; 

(II) in the pharmacy's data processing system; 

(III) in an electronic logbook; or 

(IV) in a hard-copy log; and 

(v) reinforced with written information relevant to 
the prescription and provided to the patient or patient's agent. The fol-
lowing is applicable concerning this written information: 

(I) Written information must be in plain language 
designed for the patient and printed in an easily readable font size com-
parable to but no smaller than ten-point Times Roman. This informa-
tion may be provided to the patient in an electronic format, such as by 
e-mail, if the patient or patient's agent requests the information in an 
electronic format and the pharmacy documents the request. 

(II) When a compounded preparation is dis-
pensed, information shall be provided for the major active ingredi-
ent(s), if available. 

(III) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 

(-a-) the pharmacist informs the patient or the 
patient's agent that the product is a new drug entity and written infor-
mation is not available; 

(-b-) the pharmacist documents the fact that 
no written information was provided; and 

(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient's agent. 

(IV) The written information accompanying the 
prescription or the prescription label shall contain the statement "Do not 
flush unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(C) Only a pharmacist may verbally provide drug infor-
mation to a patient or patient's agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel and/or the pharmacy's 
computer system may not ask questions of a patient or patient's agent 
which are intended to screen and/or limit interaction with the pharma-
cist. 

(D) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa-
tient's agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 

(E) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient at the pharmacy, the following is applicable: 

(i) So that a patient will have access to information 
concerning his or her prescription, a prescription may not be delivered 
to a patient unless a pharmacist is in the pharmacy, except as provided 
in subsection (b)(3) of this section. 

(ii) Any prescription delivered to a patient when a 
pharmacist is not in the pharmacy must meet the requirements de-
scribed in subparagraph (F) of this paragraph. 

(F) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 

to the patient or his or her agent at the patient's residence or other 
designated location, the following is applicable: 

(i) The information as specified in subparagraph (A) 
of this paragraph shall be delivered with the dispensed prescription in 
writing. 

(ii) If prescriptions are routinely delivered outside 
the area covered by the pharmacy's local telephone service, the phar-
macy shall provide a toll-free telephone line which is answered during 
normal business hours to enable communication between the patient 
and a pharmacist. 

(iii) The pharmacist shall place on the prescription 
container or on a separate sheet delivered with the prescription con-
tainer in both English and Spanish the local and, if applicable, toll-free 
telephone number of the pharmacy and the statement: "Written infor-
mation about this prescription has been provided for you. Please read 
this information before you take the medication. If you have questions 
concerning this prescription, a pharmacist is available during normal 
business hours to answer these questions at (insert the pharmacy's lo-
cal and toll-free telephone numbers)." 

(iv) The pharmacy shall maintain and use adequate 
storage or shipment containers and use shipping processes to ensure 
drug stability and potency. Such shipping processes shall include the 
use of appropriate packaging material and/or devices to ensure that the 
drug is maintained at an appropriate temperature range to maintain the 
integrity of the medication throughout the delivery process. 

(v) The pharmacy shall use a delivery system which 
is designed to ensure [assure] that the drugs are delivered to the appro-
priate patient. 

(G) The provisions of this paragraph do not apply to pa-
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (i.e., nursing homes). 

(2) Pharmaceutical care services. 

(A) Drug regimen review. 

(i) For the purpose of promoting therapeutic appro-
priateness, a pharmacist shall, prior to or at the time of dispensing a 
prescription drug order, review the patient's medication record. Such 
review shall at a minimum identify clinically significant: 

(I) known allergies; 

(II) rational therapy-contraindications; 

(III) reasonable dose and route of administration; 

(IV) reasonable directions for use; 

(V) duplication of therapy; 

(VI) drug-drug interactions; 

(VII) drug-food interactions; 

(VIII) drug-disease interactions; 

(IX) adverse drug reactions; and 

(X) proper utilization, including overutilization 
or underutilization. 

(ii) Upon identifying any clinically significant con-
ditions, situations, or items listed in clause (i) of this subparagraph, the 
pharmacist shall take appropriate steps to avoid or resolve the problem 
including consultation with the prescribing practitioner. The pharma-
cist shall document such occurrences as specified in subparagraph (C) 
of this paragraph. 

47 TexReg 5404 September 9, 2022 Texas Register 



(iii) The drug regimen review may be conducted by 
remotely accessing the pharmacy's electronic database from outside the 
pharmacy by: 

(I) an individual Texas licensed pharmacist em-
ployee of the pharmacy provided the pharmacy establishes controls 
to protect the privacy of the patient and the security of confidential 
records; or 

(II) a pharmacist employed by a Class E phar-
macy provided the pharmacies have entered into a written contract or 
agreement which outlines the services to be provided and the responsi-
bilities and accountabilities of each pharmacy in compliance with fed-
eral and state laws and regulations. 

(iv) Prior to dispensing, any questions regarding a 
prescription drug order must be resolved with the prescriber and written 
documentation of these discussions made and maintained as specified 
in subparagraph (C) of this paragraph. 

(B) Other pharmaceutical care services which may be 
provided by pharmacists include, but are not limited to, the following: 

(i) managing drug therapy as delegated by a practi-
tioner as allowed under the provisions of the Medical Practice Act; 

(ii) administering immunizations and vaccinations 
under written protocol of a physician; 

(iii) managing patient compliance programs; 

(iv) providing preventative health care services; and 

(v) providing case management of patients who are 
being treated with high-risk or high-cost drugs, or who are considered 
"high risk" due to their age, medical condition, family history, or related 
concern. 

(C) Documentation of consultation. When a pharma-
cist consults a prescriber as described in subparagraph (A) of this para-
graph, the pharmacist shall document on the prescription or in the phar-
macy's data processing system associated with the prescription such 
occurrences and shall include the following information: 

(i) date the prescriber was consulted; 

(ii) name of the person communicating the pre-
scriber's instructions; 

(iii) any applicable information pertaining to the 
consultation; and 

(iv) initials or identification code of the pharmacist 
performing the consultation clearly recorded for the purpose of identi-
fying the pharmacist who performed the consultation. 

(3) Substitution of generically equivalent drugs or inter-
changeable biological products. A pharmacist may dispense a gener-
ically equivalent drug or interchangeable biological product and shall 
comply with the provisions of §309.3 of this title (relating to Substitu-
tion Requirements). 

(4) Substitution of dosage form. 

(A) As specified in §562.012 of the Act, a pharmacist 
may dispense a dosage form of a drug product different from that pre-
scribed, such as a tablet instead of a capsule or liquid instead of tablets, 
provided: 

(i) the patient consents to the dosage form substitu-
tion; and 

(ii) the dosage form so dispensed: 

(I) contains the identical amount of the active in-
gredients as the dosage prescribed for the patient; 

(II) is not an enteric-coated or time release prod-
uct; and 

(III) does not alter desired clinical outcomes. 

(B) Substitution of dosage form may not include the 
substitution of a product that has been compounded by the pharma-
cist unless the pharmacist contacts the practitioner prior to dispensing 
and obtains permission to dispense the compounded product. 

(5) Therapeutic Drug Interchange. A switch to a drug pro-
viding a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This para-
graph does not apply to generic substitution. For generic substitution, 
see the requirements of paragraph (3) of this subsection. 

(A) The patient shall be notified of the therapeutic drug 
interchange prior to, or upon delivery of, the dispensed prescription to 
the patient. Such notification shall include: 

(i) a description of the change; 

(ii) the reason for the change; 

(iii) whom to notify with questions concerning the 
change; and 

(iv) instructions for return of the drug if not wanted 
by the patient. 

(B) The pharmacy shall maintain documentation of pa-
tient notification of therapeutic drug interchange which shall include: 

(i) the date of the notification; 

(ii) the method of notification; 

(iii) a description of the change; and 

(iv) the reason for the change. 

(C) The provisions of this paragraph do not apply to 
prescriptions for patients in facilities where drugs are administered to 
patients by a person required to do so by the laws of this state if the prac-
titioner issuing the prescription has agreed to use of a formulary that 
includes a listing of therapeutic interchanges that the practitioner has 
agreed to allow. The pharmacy must maintain a copy of the formulary 
including a list of the practitioners that have agreed to the formulary 
and the signatures [signature] of these practitioners. 

(6) Prescription containers. 

(A) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in a child-resistant container unless: 

(i) the patient or the practitioner requests the pre-
scription not be dispensed in a child-resistant container; or 

(ii) the product is exempted from requirements of 
the Poison Prevention Packaging Act of 1970. 

(B) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in an appropriate container as specified on the 
manufacturer's container. 

(C) Prescription containers or closures shall not be 
re-used. However, if a patient or patient's agent has difficulty reading 
or understanding a prescription label, a prescription container may be 
reused provided: 
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(i) the container is designed to provide au-
dio-recorded information about the proper use of the prescription 
medication; 

(ii) the container is reused for the same patient; 

(iii) the container is cleaned; and 

(iv) a new safety closure is used each time the pre-
scription container is reused. 

(7) Labeling. 

(A) At the time of delivery of the drug, the dispensing 
container shall bear a label in plain language and printed in an easily 
readable font size, unless otherwise specified, with at least the follow-
ing information: 

(i) name, address and phone number of the phar-
macy; 

(ii) unique identification number of the prescription 
that is printed in an easily readable font size comparable to but no 
smaller than ten-point Times Roman; 

(iii) date the prescription is dispensed; 

(iv) initials or an identification code of the dispens-
ing pharmacist; 

(v) name of the prescribing practitioner; 

(vi) if the prescription was signed by a pharmacist, 
the name of the pharmacist who signed the prescription for a dangerous 
drug under delegated authority of a physician as specified in Subtitle 
B, Chapter 157, Occupations Code; 

(vii) name of the patient or if such drug was pre-
scribed for an animal, the species of the animal and the name of the 
owner that is printed in an easily readable font size comparable to but 
no smaller than ten-point Times Roman. The name of the patient's part-
ner or family member is not required to be on the label of a drug pre-
scribed for a partner for a sexually transmitted disease or for a patient's 
family members if the patient has an illness determined by the Centers 
for Disease Control and Prevention, the World Health Organization, or 
the Governor's office to be pandemic; 

(viii) instructions for use that are printed in an easily 
readable font size comparable to but no smaller than ten-point Times 
Roman; 

(ix) quantity dispensed; 

(x) appropriate ancillary instructions such as stor-
age instructions or cautionary statements such as warnings of potential 
harmful effects of combining the drug product with any product con-
taining alcohol; 

(xi) if the prescription is for a Schedule II - IV con-
trolled substance, the statement "Caution: Federal law prohibits the 
transfer of this drug to any person other than the patient for whom it 
was prescribed"; 

(xii) if the pharmacist has selected a generically 
equivalent drug or interchangeable biological product pursuant to the 
provisions of the Act, Chapter 562, the statement "Substituted for 
Brand Prescribed" or "Substituted for 'Brand Name'" where "Brand 
Name" is the actual name of the brand name product prescribed; 

(xiii) the name and strength of the actual drug or bio-
logical product dispensed that is printed in an easily readable size com-
parable to but no smaller than ten-point Times Roman, unless otherwise 
directed by the prescribing practitioner; 

(I) The name shall be either: 
(-a-) the brand name; or 
(-b-) if no brand name, then the generic drug 

or interchangeable biological product name and name of the manufac-
turer or distributor of such generic drug or interchangeable biological 
product. (The name of the manufacturer or distributor may be reduced 
to an abbreviation or initials, provided the abbreviation or initials are 
sufficient to identify the manufacturer or distributor. For combination 
drug products or non-sterile compounded drug preparations having no 
brand name, the principal active ingredients shall be indicated on the 
label). 

(II) Except as provided in clause (xii) of this sub-
paragraph, the brand name of the prescribed drug or biological product 
shall not appear on the prescription container label unless it is the drug 
product actually dispensed. 

(xiv) if the drug is dispensed in a container other 
than the manufacturer's original container, the date after which the pre-
scription should not be used or beyond-use-date. Unless otherwise 
specified by the manufacturer, the beyond-use-date shall be one year 
from the date the drug is dispensed or the manufacturer's expiration 
date, whichever is earlier. The beyond-use-date may be placed on 
the prescription label or on a flag label attached to the bottle. A be-
yond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 

(xv) either on the prescription label or the written in-
formation accompanying the prescription, the statement "Do not flush 
unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(B) If the prescription label required in subparagraph 
(A) of this paragraph is printed in a type size smaller than ten-point 
Times Roman, the pharmacy shall provide the patient written informa-
tion containing the information as specified in subparagraph (A) of this 
paragraph in an easily readable font size comparable to but no smaller 
than ten-point Times Roman. 

(C) The label is not required to include the initials or 
identification code of the dispensing pharmacist as specified in subpara-
graph (A) of this paragraph if the identity of the dispensing pharmacist 
is recorded in the pharmacy's data processing system. The record of the 
identity of the dispensing pharmacist shall not be altered in the phar-
macy's data processing system. 

(D) The dispensing container is not required to bear the 
label as specified in subparagraph (A) of this paragraph if: 

(i) the drug is prescribed for administration to an ul-
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 

(ii) no more than a 90-day supply is dispensed at one 
time; 

(iii) the drug is not in the possession of the ultimate 
user prior to administration; 

(iv) the pharmacist-in-charge has determined that 
the institution: 

(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 

(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 
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(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 

(v) the dispensing container bears a label that ade-
quately: 

(I) identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre-

scription; 
(-c-) name and strength of the drug dis-

pensed; 
(-d-) name of the patient; and 
(-e-) name of the prescribing practitioner or, 

if applicable, the name of the pharmacist who signed the prescription 
drug order; 

(II) if the drug is dispensed in a container other 
than the manufacturer's original container, specifies the date after which 
the prescription should not be used or beyond-use-date. Unless other-
wise specified by the manufacturer, the beyond-use-date shall be one 
year from the date the drug is dispensed or the manufacturer's expira-
tion date, whichever is earlier. The beyond-use-date may be placed on 
the prescription label or on a flag label attached to the bottle. A be-
yond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 

(III) sets forth the directions for use and caution-
ary statements, if any, contained on the prescription drug order or re-
quired by law. 

(8) Returning Undelivered Medication to Stock. 

(A) [As specified in §431.021(w), Health and Safety 
Code, a] A pharmacist may not accept an unused prescription or drug, 
in whole or in part, for the purpose of resale or re-dispensing to any 
person after the prescription or drug has been originally dispensed or 
sold, except as provided in §291.8 of this title (relating to Return of 
Prescription Drugs) or Subchapter M, Chapter 431, Health and Safety 
Code, or Chapter 442, Health and Safety Code. Prescriptions that have 
not been picked up by or delivered to the patient or patient's agent may 
be returned to the pharmacy's stock for dispensing. 

(B) A pharmacist shall evaluate the quality and safety 
of the prescriptions to be returned to stock. 

(C) Prescriptions returned to stock for dispensing shall 
not be mixed within the manufacturer's container. 

(D) Prescriptions returned to stock for dispensing 
should be used as soon as possible and stored in the dispensing 
container. The expiration date of the medication shall be the lesser 
of one year from the dispensing date on the prescription label or 
the manufacturer's expiration date if dispensed in the manufacturer's 
original container. 

(E) At the time of dispensing, the prescription medica-
tion shall be placed in a new prescription container and not dispensed 
in the previously labeled container unless the label can be completely 
removed. However, if the medication is in the manufacturer's original 
container, the pharmacy label must be removed so that no confidential 
patient information is released. 

(d) Equipment and supplies. Class A pharmacies dispensing 
prescription drug orders shall have the following equipment and sup-
plies: 

(1) data processing system including a printer or compara-
ble equipment; 

(2) refrigerator; 

(3) adequate supply of child-resistant, light-resistant, tight, 
and if applicable, glass containers; 

(4) adequate supply of prescription, poison, and other ap-
plicable labels; 

(5) appropriate equipment necessary for the proper prepa-
ration of prescription drug orders; and 

(6) metric-apothecary weight and measure conversion 
charts. 

(e) Library. A reference library shall be maintained which in-
cludes the following in hard-copy or electronic format: 

(1) current copies of the following: 

(A) Texas Pharmacy Act and rules; 

(B) Texas Dangerous Drug Act and rules; 

(C) Texas Controlled Substances Act and rules; and 

(D) Federal Controlled Substances Act and rules (or of-
ficial publication describing the requirements of the Federal Controlled 
Substances Act and rules); 

(2) at least one current or updated reference from each of 
the following categories: 

(A) a patient prescription drug information reference 
text or leaflets which are designed for the patient and must be available 
to the patient; 

(B) at least one current or updated general drug infor-
mation reference which is required to contain drug interaction infor-
mation including information needed to determine severity or signifi-
cance of the interaction and appropriate recommendations or actions to 
be taken; and 

(C) if the pharmacy dispenses veterinary prescriptions, 
a general reference text on veterinary drugs; and 

(3) basic antidote information and the telephone number of 
the nearest Regional Poison Control Center. 

(f) Drugs. 

(1) Procurement and storage. 

(A) The pharmacist-in-charge shall have the responsi-
bility for the procurement and storage of drugs, but may receive input 
from other appropriate staff relative to such responsibility. 

(B) Prescription drugs and devices and nonprescription 
Schedule V controlled substances shall be stored within the prescrip-
tion department or a locked storage area. 

(C) All drugs shall be stored at the proper temperature, 
as defined in the USP/NF and §291.15 of this title (relating to Storage 
of Drugs). 

(2) Out-of-date drugs or devices. 

(A) Any drug or device bearing an expiration date shall 
not be dispensed beyond the expiration date of the drug or device. 

(B) Outdated drugs or devices shall be removed from 
dispensing stock and shall be quarantined together until such drugs or 
devices are disposed of properly. 

(3) Nonprescription Schedule V controlled substances. 

(A) Schedule V controlled substances containing 
codeine, dihydrocodeine, or any of the salts of codeine or dihy-
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drocodeine may not be distributed without a prescription drug order 
from a practitioner. 

(B) A pharmacist may distribute nonprescription 
Schedule V controlled substances which contain no more than 15 
milligrams of opium per 29.5729 ml or per 28.35 Gm provided: 

(i) such distribution is made only by a pharmacist; a 
nonpharmacist employee may not distribute a nonprescription Sched-
ule V controlled substance even if under the supervision of a pharma-
cist; however, after the pharmacist has fulfilled professional and legal 
responsibilities, the actual cash, credit transaction, or delivery may be 
completed by a nonpharmacist: 

(ii) not more than 240 ml (eight fluid ounces), or not 
more than 48 solid dosage units of any substance containing opium, 
may be distributed to the same purchaser in any given 48-hour period 
without a prescription drug order; 

(iii) the purchaser is at least 18 years of age; and 

(iv) the pharmacist requires every purchaser not 
known to the pharmacist to furnish suitable identification (including 
proof of age where appropriate). 

(C) A record of such distribution shall be maintained 
by the pharmacy in a bound record book. The record shall contain the 
following information: 

(i) true name of the purchaser; 

(ii) current address of the purchaser; 

(iii) name and quantity of controlled substance pur-
chased; 

(iv) date of each purchase; and 

(v) signature or written initials of the distributing 
pharmacist. 

(4) Class A Pharmacies may not sell, purchase, trade or 
possess prescription drug samples, unless the pharmacy meets the re-
quirements as specified in §291.16 of this title (relating to Samples). 

(g) Prepackaging of drugs. 

(1) Drugs may be prepackaged in quantities suitable for in-
ternal distribution only by a pharmacist or by pharmacy technicians or 
pharmacy technician trainees under the direction and direct supervision 
of a pharmacist. 

(2) The label of a prepackaged unit shall indicate: 

(A) brand name and strength of the drug; or if no brand 
name, then the generic name, strength, and name of the manufacturer 
or distributor; 

(B) facility's lot number; 

(C) facility's beyond use date; and 

(D) quantity of the drug, if the quantity is greater than 
one. 

(3) Records of prepackaging shall be maintained to show: 

(A) name of the drug, strength, and dosage form; 

(B) facility's lot number; 

(C) manufacturer or distributor; 

(D) manufacturer's lot number; 

(E) manufacturer's expiration date; 

(F) quantity per prepackaged unit; 

(G) number of prepackaged units; 

(H) date packaged; 

(I) name, initials, or electronic signature of the 
prepacker; and 

(J) signature, or electronic signature of the responsible 
pharmacist. 

(4) Stock packages, repackaged units, and control records 
shall be quarantined together until checked/released by the pharmacist. 

(h) Customized patient medication packages. 

(1) Purpose. In lieu of dispensing two or more prescribed 
drug products in separate containers, a pharmacist may, with the con-
sent of the patient, the patient's caregiver, or the prescriber, provide a 
customized patient medication package (patient med-pak). 

(2) Label. 

(A) The patient med-pak shall bear a label stating: 

(i) the name of the patient; 

(ii) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 

(iii) the name, strength, physical description or iden-
tification, and total quantity of each drug product contained therein; 

(iv) the directions for use and cautionary statements, 
if any, contained in the prescription drug order for each drug product 
contained therein; 

(v) if applicable, a warning of the potential harmful 
effect of combining any form of alcoholic beverage with any drug prod-
uct contained therein; 

(vi) any storage instructions or cautionary state-
ments required by the official compendia; 

(vii) the name of the prescriber of each drug product; 

(viii) the name, address, and telephone number of 
the pharmacy; 

(ix) the initials or an identification code of the dis-
pensing pharmacist; 

(x) the date after which the prescription should not 
be used or beyond-use-date. Unless otherwise specified by the manu-
facturer, the beyond-use-date shall be one year from the date the med-
pak is dispensed or the earliest manufacturer's expiration date for a 
product contained in the med-pak if it is less than one-year from the 
date dispensed. The beyond-use-date may be placed on the prescrip-
tion label or on a flag label attached to the bottle. A beyond-use-date 
is not required on the label of a prescription dispensed to a person at 
the time of release from prison or jail if the prescription is for not more 
than a 10-day supply of medication; 

(xi) either on the prescription label or the written in-
formation accompanying the prescription, the statement "Do not flush 
unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement; and 

(xii) any other information, statements, or warnings 
required for any of the drug products contained therein. 
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(B) If the patient med-pak allows for the removal or 
separation of the intact containers therefrom, each individual container 
shall bear a label identifying each of the drug product contained therein. 

(C) The dispensing container is not required to bear the 
label as specified in subparagraph (A) of this paragraph if: 

(i) the drug is prescribed for administration to an ul-
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 

(ii) no more than a 90-day supply is dispensed at one 
time; 

(iii) the drug is not in the possession of the ultimate 
user prior to administration; 

(iv) the pharmacist-in-charge has determined that 
the institution: 

(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 

(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 

(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 

(v) the dispensing container bears a label that ade-
quately: 

(I) identifies the: 
(-a-) pharmacy by name and address; 
(-b-) name and strength of each drug product 

dispensed; 
(-c-) name of the patient; and 
(-d-) name of the prescribing practitioner of 

each drug product, or the pharmacist who signed the prescription drug 
order; 

(II) the date after which the prescription should 
not be used or beyond-use-date. Unless otherwise specified by the 
manufacturer, the beyond-use-date shall be one year from the date the 
med-pak is dispensed or the earliest manufacturer's expiration date for 
a product contained in the med-pak if it is less than one-year from the 
date dispensed. The beyond-use-date may be placed on the prescrip-
tion label or on a flag label attached to the bottle. A beyond-use-date 
is not required on the label of a prescription dispensed to a person at 
the time of release from prison or jail if the prescription is for not more 
than a 10-day supply of medication; and 

(III) for each drug product sets forth the direc-
tions for use and cautionary statements, if any, contained on the pre-
scription drug order or required by law. 

(3) Labeling. The patient med-pak shall be accompanied 
by a patient package insert, in the event that any drug contained therein 
is required to be dispensed with such insert as accompanying labeling. 
Alternatively, such required information may be incorporated into a 
single, overall educational insert provided by the pharmacist for the 
total patient med-pak. 

(4) Packaging. In the absence of more stringent packag-
ing requirements for any of the drug products contained therein, each 
container of the patient med-pak shall comply with official packaging 
standards. Each container shall be either not reclosable or so designed 
as to show evidence of having been opened. 

(5) Guidelines. It is the responsibility of the dispensing 
pharmacist when preparing a patient med-pak, to take into account any 
applicable compendial requirements or guidelines and the physical and 

chemical compatibility of the dosage forms placed within each con-
tainer, as well as any therapeutic incompatibilities that may attend the 
simultaneous administration of the drugs. 

(6) Recordkeeping. In addition to any individual prescrip-
tion filing requirements, a record of each patient med-pak shall be made 
and filed. Each record shall contain, as a minimum: 

(A) the name and address of the patient; 

(B) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 

(C) the name of the manufacturer or distributor and lot 
number for each drug product contained therein; 

(D) information identifying or describing the design, 
characteristics, or specifications of the patient med-pak sufficient to 
allow subsequent preparation of an identical patient med-pak for the 
patient; 

(E) the date of preparation of the patient med-pak and 
the beyond-use date that was assigned; 

(F) any special labeling instructions; and 

(G) the initials or an identification code of the dispens-
ing pharmacist. 

(7) The patient med-pak label is not required to include the 
initials or identification code of the dispensing pharmacist as specified 
in paragraph (2)(A) of this subsection if the identity of the dispensing 
pharmacist is recorded in the pharmacy's data processing system. The 
record of the identity of the dispensing pharmacist shall not be altered 
in the pharmacy's data processing system. 

(i) Automated devices and systems in a pharmacy. 

(1) Automated counting devices. If a pharmacy uses auto-
mated counting devices: 

(A) the pharmacy shall have a method to calibrate and 
verify the accuracy of the automated counting device and document the 
calibration and verification on a routine basis; 

(B) the devices may be loaded with bulk drugs only by a 
pharmacist or by pharmacy technicians or pharmacy technician trainees 
under the direction and direct supervision of a pharmacist; 

(C) the label of an automated counting device container 
containing a bulk drug shall indicate the brand name and strength of the 
drug; or if no brand name, then the generic name, strength, and name 
of the manufacturer or distributor; 

(D) records of loading bulk drugs into an automated 
counting device shall be maintained to show: 

(i) name of the drug, strength, and dosage form; 

(ii) manufacturer or distributor; 

(iii) manufacturer's lot number; 

(iv) expiration date; 

(v) date of loading; 

(vi) name, initials, or electronic signature of the per-
son loading the automated counting device; and 

(vii) name, initials, or electronic signature of the re-
sponsible pharmacist; and 
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(E) the automated counting device shall not be used un-
til a pharmacist verifies that the system is properly loaded and affixes 
his or her name, initials, or electronic signature to the record as speci-
fied in subparagraph (D) of this paragraph. 

(2) Automated pharmacy dispensing systems. 

(A) Authority to use automated pharmacy dispensing 
systems. A pharmacy may use an automated pharmacy dispensing sys-
tem to fill prescription drug orders provided that: 

(i) the pharmacist-in-charge is responsible for the 
supervision of the operation of the system; 

(ii) the automated pharmacy dispensing system has 
been tested by the pharmacy and found to dispense accurately. The 
pharmacy shall make the results of such testing available to the board 
upon request; and 

(iii) the pharmacy will make the automated phar-
macy dispensing system available for inspection by the board for the 
purpose of validating the accuracy of the system. 

(B) Automated pharmacy dispensing systems may be 
stocked or loaded by a pharmacist or by a pharmacy technician or phar-
macy technician trainee under the supervision of a pharmacist. 

(C) Quality assurance program. A pharmacy which 
uses an automated pharmacy dispensing system to fill prescription 
drug orders shall operate according to a quality assurance program of 
the automated pharmacy dispensing system which: 

(i) requires continuous monitoring of the automated 
pharmacy dispensing system; and 

(ii) establishes mechanisms and procedures to test 
the accuracy of the automated pharmacy dispensing system at least ev-
ery twelve months and whenever any upgrade or change is made to the 
system and documents each such activity. 

(D) Policies and procedures of operation. 

(i) When an automated pharmacy dispensing system 
is used to fill prescription drug orders, it shall be operated according to 
written policies and procedures of operation. The policies and proce-
dures of operation shall: 

(I) provide for a pharmacist's review, approval, 
and accountability for the transmission of each original or new pre-
scription drug order to the automated pharmacy dispensing system be-
fore the transmission is made; 

(II) provide for access to the automated phar-
macy dispensing system for stocking and retrieval of medications 
which is limited to licensed healthcare professionals or pharmacy 
technicians acting under the supervision of a pharmacist; 

(III) require that a pharmacist checks, verifies, 
and documents that the correct medication and strength of bulk drugs, 
prepackaged containers, or manufacturer's unit of use packages were 
properly stocked, filled, and loaded in the automated pharmacy dis-
pensing system prior to initiating the fill process; alternatively, an elec-
tronic verification system may be used for verification of manufac-
turer's unit of use packages or prepacked medication previously ver-
ified by a pharmacist; 

(IV) provide for an accountability record to be 
maintained that documents all transactions relative to stocking and re-
moving medications from the automated pharmacy dispensing system; 

(V) require a prospective drug regimen review is 
conducted as specified in subsection (c)(2) of this section; and 

(VI) establish and make provisions for documen-
tation of a preventative maintenance program for the automated phar-
macy dispensing system. 

(ii) A pharmacy that uses an automated pharmacy 
dispensing system to fill prescription drug orders shall, at least annu-
ally, review its written policies and procedures, revise them if neces-
sary, and document the review. 

(E) Recovery Plan. A pharmacy that uses an automated 
pharmacy dispensing system to fill prescription drug orders shall main-
tain a written plan for recovery from a disaster or any other situation 
which interrupts the ability of the automated pharmacy dispensing sys-
tem to provide services necessary for the operation of the pharmacy. 
The written plan for recovery shall include: 

(i) planning and preparation for maintaining phar-
macy services when an automated pharmacy dispensing system is ex-
periencing downtime; 

(ii) procedures for response when an automated 
pharmacy dispensing system is experiencing downtime; and 

(iii) procedures for the maintenance and testing of 
the written plan for recovery. 

(F) Final check of prescriptions dispensed using 
an automated pharmacy dispensing system. For the purpose of 
§291.32(c)(2)(D) of this title (relating to Personnel), a pharmacist 
must perform the final check of all prescriptions prior to delivery to 
the patient to ensure that the prescription is dispensed accurately as 
prescribed. 

(i) This final check shall be considered accom-
plished if: 

(I) a check of the final product is conducted by a 
pharmacist after the automated pharmacy dispensing system has com-
pleted the prescription and prior to delivery to the patient; or 

(II) the following checks are conducted: 
(-a-) if the automated pharmacy dispensing 

system contains bulk stock drugs, a pharmacist verifies that those 
drugs have been accurately stocked as specified in subparagraph 
(D)(i)(III) of this paragraph; 

(-b-) if the automated pharmacy dispensing 
system contains manufacturer's unit of use packages or prepackaged 
medication previously verified by a pharmacist, an electronic verifica-
tion system has confirmed that the medications have been accurately 
stocked as specified in subparagraph (D)(i)(III) of this paragraph; 

(-c-) a pharmacist checks the accuracy of the 
data entry of each original or new prescription drug order entered into 
the automated pharmacy dispensing system; and 

(-d-) an electronic verification process is used 
to verify the proper prescription label has been affixed to the correct 
medication container, prepackaged medication or manufacturer unit of 
use package for the correct patient. 

(ii) If the final check is accomplished as specified 
in clause (i)(II) of this subparagraph, the following additional require-
ments must be met: 

(I) the dispensing process must be fully auto-
mated from the time the pharmacist releases the prescription to the 
automated pharmacy dispensing system until a completed, labeled 
prescription ready for delivery to the patient is produced; 

(II) the pharmacy has conducted initial testing 
and has a continuous quality assurance program which documents that 
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the automated pharmacy dispensing system dispenses accurately as 
specified in subparagraph (C) of this paragraph; 

(III) the automated pharmacy dispensing system 
documents and maintains: 

(-a-) the name(s), initials, or identification 
code(s) of each pharmacist responsible for the checks outlined in 
clause (i)(II) of this subparagraph; and 

(-b-) the name(s), initials, or identification 
code(s) and specific activity(ies) of each pharmacist, pharmacy techni-
cian, or pharmacy technician trainee who performs any other portion 
of the dispensing process; and 

(IV) the pharmacy establishes mechanisms and 
procedures to test the accuracy of the automated pharmacy dispensing 
system at least every month rather than every twelve months as speci-
fied in subparagraph (C) of this paragraph. 

(3) Automated checking device. 

(A) For the purpose of §291.32(c)(2)(D) of this title, 
the final check of a dispensed prescription shall be considered accom-
plished using an automated checking device provided a check of the 
final product is conducted by a pharmacist prior to delivery to the pa-
tient or the following checks are performed: 

(i) the drug used to fill the order is checked through 
the use of an automated checking device which verifies that the drug is 
labeled and packaged accurately; and 

(ii) a pharmacist checks the accuracy of each origi-
nal or new prescription drug order and is responsible for the final check 
of the order through the automated checking device. 

(B) If the final check is accomplished as specified in 
subparagraph (A) of this paragraph, the following additional require-
ments must be met: 

(i) the pharmacy has conducted initial testing of the 
automated checking device and has a continuous quality assurance pro-
gram which documents that the automated checking device accurately 
confirms that the correct drug and strength has been labeled with the 
correct label for the correct patient; 

(ii) the pharmacy documents and maintains: 

(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(A)(i) of this paragraph; and 

(II) the name(s) initials, or identification code(s) 
and specific activity(ies) of each pharmacist, [or] pharmacy technician, 
or pharmacy technician trainee who performs any other portion of the 
dispensing process; 

(iii) the pharmacy establishes mechanisms and pro-
cedures to test the accuracy of the automated checking device at least 
monthly; and 

(iv) the pharmacy establishes procedures to ensure 
that errors identified by the automated checking device may not be 
overridden by a pharmacy technician and must be reviewed and cor-
rected by a pharmacist. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203286 

Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-8097 

SUBCHAPTER D. INSTITUTIONAL 
PHARMACY (CLASS C) 
22 TAC §291.73 

The Texas State Board of Pharmacy proposes amendments to 
§291.73, concerning Personnel. The amendments, if adopted, 
correct a citation reference and a grammatical error. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be correct and clear 
regulatory language. There is no anticipated adverse economic 
impact on large, small or micro-businesses (pharmacies), rural 
communities, or local or state employment. Therefore, an eco-
nomic impact statement and regulatory flexibility analysis are not 
required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board of 
Pharmacy, 1801 Congress Avenue, Suite 13.100, Austin, Texas 
78701-1319, FAX (512) 305-8061. Comments must be received 
by 5:00 p.m., October 24, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
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The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.73. Personnel. 

(a) Requirements for pharmacist services. 

(1) A Class C pharmacy in a facility with 101 beds or more 
shall be under the continuous on-site supervision of a pharmacist dur-
ing the time it is open for pharmacy services; provided, however, that 
pharmacy technicians and pharmacy technician trainees may distribute 
prepackaged and prelabeled drugs from a drug storage area of the fa-
cility (e.g., a surgery suite), in the absence of physical supervision of a 
pharmacist, under the following conditions: 

(A) the distribution is under the control of a pharmacist; 
and 

(B) a pharmacist is on duty in the facility. 

(2) A Class C pharmacy in a facility with 100 beds or less 
shall have the services of a pharmacist at least on a part-time or consult-
ing basis according to the needs of the facility except that a pharmacist 
shall be on-site at least once every seven days. 

(3) A pharmacist shall be accessible at all times to respond 
to other health professional's questions and needs. Such access may be 
through a telephone which is answered 24 hours a day, e.g., answering 
or paging service, a list of phone numbers where the pharmacist may 
be reached, or any other system which accomplishes this purpose. 

(b) Pharmacist-in-charge. 

(1) General. 

(A) Each institutional pharmacy in a facility with 101 
beds or more shall have one full-time pharmacist-in-charge, who may 
be pharmacist-in-charge for only one such pharmacy except as speci-
fied in subparagraph (C) of this paragraph. 

(B) Each institutional pharmacy in a facility with 100 
beds or less shall have one pharmacist-in-charge who is employed or 
under contract, at least on a consulting or part-time basis, but may be 
employed on a full-time basis, if desired, and who may be pharmacist-
in-charge for no more than three facilities or 150 beds. 

(C) A pharmacist-in-charge may be in charge of one fa-
cility with 101 beds or more and one facility with 100 beds or less, 
including a rural hospital, provided the total number of beds does not 
exceed 150 beds. 

(D) The pharmacist-in-charge shall be assisted by ad-
ditional pharmacists, pharmacy technicians and pharmacy technician 
trainees commensurate with the scope of services provided. 

(E) If the pharmacist-in-charge is employed on a part-
time or consulting basis, a written agreement shall exist between the 
facility and the pharmacist, and a copy of the written agreement shall 
be made available to the board upon request. 

(F) The pharmacist-in-charge of a Class C pharmacy 
with 101 beds or more, may not serve as the pharmacist-in-charge of a 
Class A pharmacy or a Class B pharmacy. 

(2) Responsibilities. The pharmacist-in-charge shall have 
the responsibility for, at a minimum, the following: 

(A) providing the appropriate level of pharmaceutical 
care services to patients of the facility; 

(B) ensuring that drugs and/or devices are prepared for 
distribution safely, and accurately as prescribed; 

(C) supervising a system to assure maintenance of ef-
fective controls against the theft or diversion of prescription drugs, and 
records for such drugs; 

(D) providing written guidelines and approval of the 
procedure to assure that all pharmaceutical requirements are met when 
any part of preparing, sterilizing, and labeling of sterile preparations is 
not performed under direct pharmacy supervision; 

(E) participating in the development of a formulary for 
the facility, subject to approval of the appropriate committee of the 
facility; 

(F) developing a system to assure that drugs to be ad-
ministered to patients are distributed pursuant to an original or direct 
copy of the practitioner's medication order; 

(G) developing a system for the filling and labeling of 
all containers from which drugs are to be distributed or dispensed; 

(H) assuring that the pharmacy maintains and makes 
available a sufficient inventory of antidotes and other emergency drugs 
as well as current antidote information, telephone numbers of regional 
poison control center and other emergency assistance organizations, 
and such other materials and information as may be deemed necessary 
by the appropriate committee of the facility; 

(I) maintaining records of all transactions of the institu-
tional pharmacy as may be required by applicable law, state and fed-
eral, and as may be necessary to maintain accurate control over and 
accountability for all pharmaceutical materials including pharmaceuti-
cals, components used in the compounding of preparations, and partic-
ipate in policy decisions regarding prescription drug delivery devices; 

(J) participating in those aspects of the facility's patient 
care evaluation program which relate to pharmaceutical utilization and 
effectiveness; 

(K) participating in teaching and/or research programs 
in the facility; 

(L) implementing the policies and decisions of the ap-
propriate committee(s) relating to pharmaceutical services of the facil-
ity; 

(M) providing effective and efficient messenger or de-
livery service to connect the institutional pharmacy with appropriate 
areas of the facility on a regular basis throughout the normal workday 
of the facility; 

(N) developing a system for the labeling, storage, and 
distribution of investigational new drugs, including access to related 
drug information for healthcare personnel in the pharmacy and nursing 
station where such drugs are being administered, concerning the dosage 
form, route of administration, strength, actions, uses, side effects, ad-
verse effects, interactions and symptoms of toxicity of investigational 
new drugs; 

(O) assuring that records in a data processing system are 
maintained such that the data processing system is in compliance with 
Class C (Institutional) pharmacy requirements; 

(P) assuring that a reasonable effort is made to obtain, 
record, and maintain patient medication records; 

(Q) assuring the legal operation of the pharmacy, in-
cluding meeting all inspection and other requirements of all state and 
federal laws or rules governing the practice of pharmacy; and 

(R) if the pharmacy uses an automated medication sup-
ply system, shall be responsible for the following: 
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(i) reviewing and approving all policies and proce-
dures for system operation, safety, security, accuracy and access, pa-
tient confidentiality, prevention of unauthorized access, and malfunc-
tion; 

(ii) inspecting medications in the automated medi-
cation supply system, at least monthly, for expiration date, misbrand-
ing, physical integrity, security, and accountability; except that inspec-
tion of medications in the automated medication supply system may be 
performed quarterly if: 

(I) the facility uses automated medication supply 
systems that monitors expiration dates of prescription drugs; and 

(II) security of the system is checked at regularly 
defined intervals (e.g., daily or weekly); 

(iii) assigning, discontinuing, or changing personnel 
access to the automated medication supply system; 

(iv) ensuring that pharmacy technicians, pharmacy 
technician trainees, and licensed healthcare professionals performing 
any services in connection with an automated medication supply sys-
tem have been properly trained on the use of the system and can demon-
strate comprehensive knowledge of the written policies and procedures 
for operation of the system; and 

(v) ensuring that the automated medication supply 
system is stocked accurately and an accountability record is maintained 
in accordance with the written policies and procedures of operation. 

(c) Consultant pharmacist. 

(1) The consultant pharmacist may be the pharmacist-in-
charge. 

(2) A written agreement shall exist between the facility and 
any consultant pharmacist, and a copy of the written agreement shall 
be made available to the board upon request. 

(d) Pharmacists. 

(1) General. 

(A) The pharmacist-in-charge shall be assisted by a suf-
ficient number of additional licensed pharmacists as may be required to 
operate the institutional pharmacy competently, safely, and adequately 
to meet the needs of the patients of the facility. 

(B) All pharmacists shall assist the pharma-
cist-in-charge in meeting the responsibilities as outlined in subsection 
(b)(2) of this section and in ordering, administering, and accounting 
for pharmaceutical materials. 

(C) All pharmacists shall be responsible for any dele-
gated act performed by pharmacy technicians or pharmacy technician 
trainees under his or her supervision. 

(D) All pharmacists while on duty, shall be responsible 
for complying with all state and federal laws or rules governing the 
practice of pharmacy. 

(E) A distributing pharmacist shall be responsible for 
and ensure that the drug is prepared for distribution safely, and ac-
curately as prescribed unless the pharmacy's data processing system 
can record the identity of each pharmacist involved in a specific por-
tion of the preparation of medication orders for distribution, in which 
case each pharmacist involved in the preparation of medication orders 
shall be responsible for and ensure that the portion of the process the 
pharmacist is performing results in the safe and accurate distribution 
and delivery of the drug as ordered. The preparation and distribution 
process for medication orders shall include, but not be limited to, drug 

regimen review, and verification of accurate medication order data en-
try, preparation, and distribution, and performance of the final check of 
the prepared medication. 

(2) Duties. Duties of the pharmacist-in-charge and all other 
pharmacists shall include, but need not be limited to the following: 

(A) providing those acts or services necessary to pro-
vide pharmaceutical care; 

(B) receiving, interpreting, and evaluating prescription 
drug orders, and reducing verbal medication orders to writing either 
manually or electronically; 

(C) participating in drug and/or device selection as au-
thorized by law, drug and/or device supplier selection, drug adminis-
tration, drug regimen review, or drug or drug-related research; 

(D) performing a specific act of drug therapy manage-
ment for a patient delegated to a pharmacist by a written protocol from 
a physician licensed in this state in compliance with the Medical Prac-
tice Act Subtitle B, Chapter 157, Occupations Code; 

(E) accepting the responsibility for: 

(i) distributing prescription drugs and devices with 
drug components pursuant to medication orders; 

(ii) compounding and labeling of prescription drugs 
and devices with drug components; 

(iii) proper and safe storage of prescription drugs 
and devices with drug components; and 

(iv) maintaining proper records for prescription 
drugs and devices with drug components. 

(3) Special requirements for compounding. All pharma-
cists engaged in compounding non-sterile preparations shall meet the 
training requirements specified in §291.131 of this title (relating to 
Pharmacies Compounding Non-sterile Preparations). 

(e) Pharmacy technicians and pharmacy technician trainees. 

(1) General. 

(A) All pharmacy technicians and pharmacy technician 
trainees shall meet the training requirements specified in §297.6 of 
this title (relating to Pharmacy Technician and Pharmacy Technician 
Trainee Training). 

(B) A pharmacy technician performing the duties spec-
ified in paragraph (2)(C) of this subsection shall complete training re-
garding: 

(i) procedures for one pharmacy technician to verify 
the accuracy of actions performed by another pharmacy technician in-
cluding required documentation; and 

(ii) the duties that may be performed by one phar-
macy technician and checked by another pharmacy technician. 

(C) In addition to the training requirements specified 
in subparagraph (A) of this paragraph, pharmacy technicians work-
ing in a rural hospital and performing the duties specified in paragraph 
(2)(D)(ii) of this subsection shall complete the following. Training on 
the: 

(i) procedures for verification of the accuracy of ac-
tions performed by pharmacy technicians including required documen-
tation; 

(ii) duties which may and may not be performed by 
pharmacy technicians in the absence of a pharmacist; and 
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(iii) [the] pharmacy technician's role in preventing 
dispensing and distribution errors. 

(2) Duties. Duties may include, but need not be limited to, 
the following functions under the supervision of and responsible to a 
pharmacist: 

(A) Facilities with 101 beds or more. The following 
functions must be performed under the physically present supervision 
of a pharmacist: 

(i) pre-packing and labeling unit and multiple dose 
packages, provided a pharmacist supervises and conducts a final check 
and affixes his or her name, initials or electronic signature to the ap-
propriate quality control records prior to distribution; 

(ii) preparing, packaging, compounding, or labeling 
prescription drugs pursuant to medication orders, provided a pharma-
cist supervises and checks the preparation prior to distribution; 

(iii) bulk compounding or batch preparation pro-
vided a pharmacist supervises and conducts in-process and final 
checks and affixes his or her name, initials, or electronic signature to 
the appropriate quality control records prior to distribution; 

(iv) distributing routine orders for stock supplies to 
patient care areas; 

(v) entering medication order and drug distribution 
information into a data processing system, provided judgmental deci-
sions are not required and a pharmacist checks the accuracy of the in-
formation entered into the system prior to releasing the order; 

(vi) loading unlabeled drugs into an automated com-
pounding or counting device provided a pharmacist supervises, verifies 
that the system was properly loaded prior to use, and affixes his or her 
name, initials or electronic signature to the appropriate quality control 
records; 

(vii) accessing automated medication supply sys-
tems after proper training on the use of the automated medication 
supply system and demonstration of comprehensive knowledge of the 
written policies and procedures for its operation; and 

(viii) compounding non-sterile preparations pur-
suant to medication orders provided the pharmacy technicians or 
pharmacy technician trainees have completed the training specified in 
§291.131 of this title. 

(B) Facilities with 100 beds or less. 

(i) Physically present supervision. The following 
functions must be performed under the physically present supervision 
of a pharmacist unless the pharmacy meets the requirements for a rural 
hospital and has been approved by the board to allow pharmacy tech-
nicians to perform the duties specified in §562.1011 [§552.1011] of 
the Texas Pharmacy Act [(Act)] and subparagraph (D)(ii) of this para-
graph: 

(I) pre-packing and labeling unit and multiple 
dose packages, provided a pharmacist supervises and conducts a final 
check and affixes his or her name, initials or electronic signature to the 
appropriate quality control records prior to distribution; 

(II) bulk compounding or batch preparation pro-
vided a pharmacist supervises and conducts in-process and final checks 
and affixes his or her name, initials, or electronic signature to the ap-
propriate quality control records prior to distribution; 

(III) loading unlabeled drugs into an automated 
compounding or counting device provided a pharmacist supervises, 
verifies that the system was properly loaded prior to use, and affixes 

his or her name, initials, or electronic signature to the appropriate qual-
ity control records; and 

(IV) compounding medium-risk and high-risk 
sterile preparations pursuant to medication orders provided the phar-
macy technicians or pharmacy technician trainees: 

(-a-) have completed the training specified in 
§291.133 of this title (relating to Pharmacies Compounding Sterile 
Preparations); and 

(-b-) are supervised by a pharmacist who has 
completed the training specified in §291.133 of this title and who con-
ducts in-process and final checks, and affixes his or her name, initials, 
or electronic signature to the label or if batch prepared, to the appropri-
ate quality control records. (The name, initials, [initials] or electronic 
signature are not required on the label if it is maintained in a permanent 
record of the pharmacy.) 

(ii) Electronic supervision or physically present su-
pervision. The following functions may be performed under the elec-
tronic supervision or physically present supervision of a pharmacist: 

(I) preparing, packaging, or labeling prescription 
drugs pursuant to medication orders, provided a pharmacist checks the 
preparation prior to distribution; 

(II) distributing routine orders for stock supplies 
to patient care areas; 

(III) entering medication order and drug distri-
bution information into a data processing system, provided judgmental 
decisions are not required and a pharmacist checks the accuracy of the 
information entered into the system prior to releasing the order; 

(IV) accessing automated medication supply sys-
tems after proper training on the use of the automated medication sup-
ply system and demonstration of comprehensive knowledge of the writ-
ten polices and procedures for its operation; 

(V) compounding non-sterile preparations pur-
suant to medication orders provided the pharmacy technicians or 
pharmacy technician trainees have completed the training specified in 
§291.131 of this title; and 

(VI) compounding low-risk sterile preparations 
pursuant to medication orders provided the pharmacy technicians or 
pharmacy technician trainees: 

(-a-) have completed the training specified in 
§291.133 of this title; and 

(-b-) are supervised by a pharmacist who has 
completed the training specified in §291.133 of this title, and who con-
ducts in-process and final checks, and affixes his or her name, initials, 
or electronic signature to the label or if batch prepared, to the appropri-
ate quality control records. (The name, initials, or electronic signature 
are not required on the label if it is maintained in a permanent record 
of the pharmacy.) 

(C) Facilities with an ongoing clinical pharmacy pro-
gram. A Class C pharmacy with an ongoing clinical pharmacy pro-
gram may allow a pharmacy technician to verify the accuracy of the 
duties specified in clause (ii) of this subparagraph when performed by 
another pharmacy technician, under the following conditions: 

(i) The pharmacy technician: 

(I) is a registered pharmacy technician and not a 
pharmacy technician trainee; and 

(II) meets the training requirements specified in 
§297.6 of this title and the training requirements specified in paragraph 
(1) of this subsection. 
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(ii) If the requirements of clause (i) of this subpara-
graph are met, a pharmacy technician may verify the accuracy of the 
following duties performed by another pharmacy technician: 

(I) filling medication carts; 

(II) distributing routine orders for stock supplies 
to patient care areas; and 

(III) accessing and restocking automated medi-
cation supply systems after proper training on the use of the automated 
medication supply system and demonstration of comprehensive knowl-
edge of the written policies and procedures for its operation; and 

(iii) The patient's orders have previously been re-
viewed and approved by a pharmacist. 

(iv) A pharmacist is on duty in the facility at all times 
that the pharmacy is open for pharmacy services. 

(D) Rural Hospitals. 

(i) A rural hospital may allow a pharmacy technician 
to perform the duties specified in clause (ii) of this subparagraph when 
a pharmacist is not on duty, if: 

(I) the pharmacy technician: 
(-a-) is a registered pharmacy technician and 

not a pharmacy technician trainee; and 
(-b-) meets the training requirements speci-

fied in §297.6 of this title and those specified in paragraph (1) of this 
subsection; 

(II) a pharmacist is accessible at all times to re-
spond to any questions and needs of the pharmacy technician or other 
hospital employees, by telephone, answering or paging service, e-mail, 
or any other system that makes a pharmacist immediately accessible; 

(III) the pharmacy is appropriately staffed to 
meet the needs of the pharmacy; and 

(IV) a nurse or practitioner at the rural hospital or 
a pharmacist through electronic supervision as specified in paragraph 
(2)(B)(ii) of this subsection, verifies the accuracy of the actions of the 
pharmacy technician. 

(ii) If the requirements of clause (i) of this subpara-
graph are met, the pharmacy technician may, during the hours that the 
institutional pharmacy in the hospital is open, perform the following 
duties in the pharmacy without the direct supervision of a pharmacist: 

(I) enter medication order and drug distribution 
information into a data processing system; 

(II) prepare, package, or label a prescription drug 
according to a medication order if a licensed nurse or practitioner ver-
ifies the accuracy of the order before administration of the drug to the 
patient; 

(III) fill a medication cart used in the rural hos-
pital; 

(IV) distribute routine orders for stock supplies 
to patient care areas; and 

(V) access and restock automated medication 
supply cabinets. 

(3) Procedures. 

(A) Pharmacy technicians and pharmacy technician 
trainees shall handle medication orders in accordance with standard, 
written procedures and guidelines. 

(B) Pharmacy technicians and pharmacy technician 
trainees shall handle prescription drug orders in the same manner as 
those working in a Class A pharmacy. 

(f) Owner. The owner of a Class C pharmacy shall have re-
sponsibility for all administrative and operational functions of the phar-
macy. The pharmacist-in-charge may advise the owner on administra-
tive and operational concerns. The owner shall have responsibility for, 
at a minimum, the following, and if the owner is not a Texas licensed 
pharmacist, the owner shall consult with the pharmacist-in-charge or 
another Texas licensed pharmacist: 

(1) establishing policies for procurement of prescription 
drugs and devices and other products dispensed from the Class C 
pharmacy; 

(2) establishing and maintaining effective controls against 
the theft or diversion of prescription drugs; 

(3) if the pharmacy uses an automated pharmacy dispens-
ing system, reviewing and approving all policies and procedures for 
system operation, safety, security, accuracy and access, patient confi-
dentiality, prevention of unauthorized access, and malfunction; 

(4) providing the pharmacy with the necessary equipment 
and resources commensurate with its level and type of practice; and 

(5) establishing policies and procedures regarding mainte-
nance, storage, and retrieval of records in a data processing system such 
that the system is in compliance with state and federal requirements. 

(g) Identification of pharmacy personnel. All pharmacy per-
sonnel shall be identified as follows. 

(1) Pharmacy technicians. All pharmacy technicians shall 
wear an identification tag or badge that bears the person's name and 
identifies him or her as a pharmacy technician. 

(2) Pharmacy technician trainees. All pharmacy technician 
trainees shall wear an identification tag or badge that bears the person's 
name and identifies him or her as a pharmacy technician trainee. 

(3) Pharmacist interns. All pharmacist interns shall wear 
an identification tag or badge that bears the person's name and identifies 
him or her as a pharmacist intern. 

(4) Pharmacists. All pharmacists shall wear an identifica-
tion tag or badge that bears the person's name and identifies him or her 
as a pharmacist. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203287 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-8097 

CHAPTER 295. PHARMACISTS 
22 TAC §295.8 

The Texas State Board of Pharmacy proposes amendments to 
§295.8, concerning Continuing Education Requirements. The 
amendments, if adopted, clarify that the requirement to complete 
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a human trafficking prevention course for renewal of a license to 
practice pharmacy does not expire on September 1, 2022. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated 
as a result of enforcing the amendments will be to provide con-
sistency between state law and Board rules regarding the re-
quirements for renewal of a license to practice pharmacy. There 
is no anticipated adverse economic impact on large, small or 
micro-businesses (pharmacies), rural communities, or local or 
state employment. Therefore, an economic impact statement 
and regulatory flexibility analysis are not required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board of 
Pharmacy, 1801 Congress Avenue, Suite 13.100, Austin, Texas, 
78701-1319, FAX (512) 305-8061. Comments must be received 
by 5:00 p.m., October 24, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§295.8. Continuing Education Requirements. 

(a) Authority and purpose. 

(1) Authority. In accordance with §559.053 of the Texas 
Pharmacy Act, (Chapters 551 - 569, Occupations Code), all pharma-
cists must complete and report 30 contact hours (3.0 CEUs) of approved 
continuing education obtained during the previous license period in or-
der to renew their license to practice pharmacy. 

(2) Purpose. The board recognizes that the fundamental 
purpose of continuing education is to maintain and enhance the profes-
sional competency of pharmacists licensed to practice in Texas, for the 
protection of the health and welfare of the citizens of Texas. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) ACPE--Accreditation Council for Pharmacy Educa-
tion. 

(2) Act--The Texas Pharmacy Act, Chapters 551 - 569, Oc-
cupations Code. 

(3) Approved programs--Live programs, home study, and 
other mediated instruction delivered by an approved provider or a pro-
gram specified by the board and listed as an approved program in sub-
section (e) of this section. 

(4) Approved provider--An individual, institution, organ-
ization, association, corporation, or agency that is approved by the 
board. 

(5) Board--The Texas State Board of Pharmacy. 

(6) Certificate of completion--A certificate or other official 
document presented to a participant upon the successful completion of 
an approved continuing education program. 

(7) Contact hour--A unit of measure of educational credit 
which is equivalent to approximately 60 minutes of participation in an 
organized learning experience. 

(8) Continuing education unit (CEU)--A unit of measure of 
education credit which is equivalent to 10 contact hours (i.e., one CEU 
= 10 contact hours). 

(9) CPE Monitor--A collaborative service from the Na-
tional Association of Boards of Pharmacy and ACPE that provides an 
electronic system for pharmacists to track their completed CPE credits. 

(10) Credit hour--A unit of measurement for continuing ed-
ucation equal to 15 contact hours. 

(11) Enduring Materials (Home Study)--Activities that are 
printed, recorded or computer assisted instructional materials that do 
not provide for direct interaction between faculty and participants. 

(12) Initial license period--The time period between the 
date of issuance of a pharmacist's license and the next expiration date 
following the initial 30 day expiration date. This time period ranges 
from eighteen to thirty months depending upon the birth month of the 
licensee. 

(13) License period--The time period between consecutive 
expiration dates of a license. 

(14) Live programs--Activities that provide for direct in-
teraction between faculty and participants and may include lectures, 
symposia, live teleconferences, workshops, etc. 

(15) Standardized pharmacy examination--The North 
American Pharmacy Licensing Examination (NAPLEX). 

(c) Methods for obtaining continuing education. A pharmacist 
may satisfy the continuing education requirements by either: 

(1) successfully completing the number of continuing ed-
ucation hours necessary to renew a license as specified in subsection 
(a)(1) of this section; 

(2) successfully completing during the preceding license 
period, one credit hour for each year of their license period, which is 
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a part of the professional degree program in a college of pharmacy the 
professional degree program of which has been accredited by ACPE; 
or 

(3) taking and passing the standardized pharmacy exami-
nation (NAPLEX) during the preceding license period as a Texas li-
censed pharmacist, which shall be equivalent to the number of con-
tinuing education hours necessary to renew a license as specified in 
subsection (a)(1) of this section. 

(d) Reporting Requirements. 

(1) Renewal of a pharmacist license. To renew a license to 
practice pharmacy, a pharmacist must report on the renewal application 
completion of at least thirty contact hours (3.0 CEUs) of continuing 
education. The following is applicable to the reporting of continuing 
education contact hours: 

(A) at least one contact hour (0.1 CEU) specified in 
paragraph (1) of this subsection shall be related to Texas pharmacy laws 
or rules; 

(B) for renewals received after August 31, 2021 and be-
fore September 1, 2023, at least one contact hour (0.1 CEU) annually, 
for a total of two contact hours (0.2 CEU) specified in paragraph (1) of 
this subsection, shall be related to best practices, alternative treatment 
options, and multi-modal approaches to pain management as specified 
in §481.0764 of the Texas Health and Safety Code; 

(C) at least two contact hours (0.2 CEU) specified in 
paragraph (1) of this subsection shall be related to approved procedures 
of prescribing and monitoring controlled substances and obtained by 
September 1, 2021, and must be reported on the next renewal after 
September 1, 2021; 

(D) for renewals received after August 31, 2021 and be-
fore September 1, 2023, at least one contact hour (0.1 CEU) specified in 
paragraph (1) of this subsection shall be related to mental health aware-
ness; 

(E) any continuing education requirements which are 
imposed upon a pharmacist as a part of a board order or agreed board 
order shall be in addition to the requirements of this section; and 

(F) [for renewals received after August 31, 2020 and 
before September 1, 2022,] a pharmacist must have completed the hu-
man trafficking prevention course required in §116.002 of the Texas 
Occupations Code. 

(2) Failure to report completion of required continuing ed-
ucation. The following is applicable if a pharmacist fails to report com-
pletion of the required continuing education: 

(A) the license of a pharmacist who fails to report com-
pletion of the required number of continuing education contact hours 
shall not be renewed and the pharmacist shall not be issued a renewal 
certificate for the license period until such time as the pharmacist suc-
cessfully completes the required continuing education and reports the 
completion to the board; and 

(B) a pharmacist who practices pharmacy without a cur-
rent renewal certificate is subject to all penalties of practicing pharmacy 
without a license including the delinquent fees specified in the Act, 
§559.003. 

(3) Extension of time for reporting. A pharmacist who has 
had a physical disability, illness, or other extenuating circumstances 
which prohibits the pharmacist from obtaining continuing education 
credit during the preceding license period may be granted an extension 
of time to complete the continued education requirement. The follow-
ing is applicable for this extension: 

(A) the pharmacist shall submit a petition to the board 
with his/her license renewal application which contains: 

(i) the name, address, and license number of the 
pharmacist; 

(ii) a statement of the reason for the request for ex-
tension; 

(iii) if the reason for the request for extension is 
health related, a statement from the attending physician(s) treating 
the pharmacist which includes the nature of the physical disability or 
illness and the dates the pharmacist was incapacitated; and 

(iv) if the reason for the request for the extension is 
for other extenuating circumstances, a detailed explanation of the ex-
tenuating circumstances and if because of military deployment, docu-
mentation of the dates of the deployment; 

(B) after review and approval of the petition, a pharma-
cist may be granted an extension of time to comply with the continuing 
education requirement which shall not exceed one license renewal pe-
riod; 

(C) an extension of time to complete continuing educa-
tion credit does not relieve a pharmacist from the continuing education 
requirement during the current license period; and 

(D) if a petition for extension to the reporting period for 
continuing education is denied, the pharmacist shall: 

(i) have 60 days to complete and report completion 
of the required continuing education requirements; and 

(ii) be subject to the requirements of paragraph (2) 
of this subsection relating to failure to report completion of the required 
continuing education if the required continuing education is not com-
pleted and reported within the required 60-day time period. 

(4) Exemptions from reporting requirements. 

(A) All pharmacists licensed in Texas shall be exempt 
from the continuing education requirements in paragraph (1) of this 
subsection during their initial license period, with the exception of the 
requirements in paragraph (1)(B), (C), and (F) of this subsection which 
must be completed during the time periods specified in the subpara-
graphs. 

(B) Pharmacists who are not actively practicing phar-
macy shall be granted an exemption to the reporting requirements for 
continuing education provided the pharmacists submit a completed re-
newal application for each license period which states that they are not 
practicing pharmacy. Upon submission of the completed renewal ap-
plication, the pharmacist shall be issued a renewal certificate which 
states that pharmacist is inactive. Pharmacists who wish to return to 
the practice of pharmacy after being exempted from the continuing ed-
ucation requirements as specified in this subparagraph must: 

(i) notify the board of their intent to actively practice 
pharmacy; 

(ii) pay the fee as specified in §295.9 of this title (re-
lating to Inactive License); and 

(iii) provide copies of completion certificates from 
approved continuing education programs as specified in subsection (e) 
of this section for 30 contact hours (3.0 CEUs). Approved continuing 
education earned within two years prior to the licensee applying for the 
return to active status may be applied toward the continuing education 
requirement for reactivation of the license but may not be counted to-
ward subsequent renewal of the license. 
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(e) Approved Programs. 

(1) Any program presented by an ACPE approved provider 
subject to the following conditions: 

(A) pharmacists may receive credit for the completion 
of the same ACPE course only once during a license period; 

(B) pharmacists who present approved ACPE continu-
ing education programs may receive credit for the time expended dur-
ing the actual presentation of the program. Pharmacists may receive 
credit for the same presentation only once during a license period; and 

(C) proof of completion of an ACPE course shall con-
tain the following information: 

(i) name of the participant; 

(ii) title and completion date of the program; 

(iii) name of the approved provider sponsoring or 
cosponsoring the program; 

(iv) number of contact hours and/or CEUs awarded; 

(v) the assigned ACPE universal program number 
and a "P" designation indicating that the CE is targeted to pharmacists; 
and 

(vi) either: 

(I) a dated certifying signature of the approved 
provider and the official ACPE logo; or 

(II) the CPE Monitor logo. 

(2) Courses which are part of a professional degree pro-
gram or an advanced pharmacy degree program offered by a college 
of pharmacy which has a professional degree program accredited by 
ACPE. 

(A) Pharmacists may receive credit for the completion 
of the same course only once during a license period. A course is equiv-
alent to one credit hour for each year of the renewal period. 

(B) Pharmacists who teach these courses may receive 
credit towards their continuing education, but such credit may be re-
ceived only once for teaching the same course during a license period. 

(3) Basic cardiopulmonary resuscitation (CPR) courses 
which lead to CPR certification by the American Red Cross or the 
American Heart Association or its equivalent shall be recognized as 
approved programs. Pharmacists may receive credit for one contact 
hour (0.1 CEU) towards their continuing education requirement for 
completion of a CPR course only once during a license period. Proof 
of completion of a CPR course shall be the certificate issued by 
the American Red Cross or the American Heart Association or its 
equivalent. 

(4) Advanced cardiovascular life support courses (ACLS) 
or pediatric advanced life support (PALS) courses which lead to ini-
tial ACLS or PALS certification by the American Heart Association 
or its equivalent shall be recognized as approved programs. Pharma-
cists may receive credit for twelve contact hours (1.2 CEUs) towards 
their continuing education requirement for completion of an ACLS or 
PALS course only once during a license period. Proof of completion of 
an ACLS or PALS course shall be the certificate issued by the Ameri-
can Heart Association or its equivalent. 

(5) Advanced cardiovascular life support courses (ACLS) 
or pediatric advanced life support (PALS) courses which lead to ACLS 
or PALS recertification by the American Heart Association or its equiv-
alent shall be recognized as approved programs. Pharmacists may re-

ceive credit for four contact hours (0.4 CEUs) towards their continuing 
education requirement for completion of an ACLS or PALS recertifica-
tion course only once during a license period. Proof of completion of 
an ACLS or PALS recertification course shall be the certificate issued 
by the American Heart Association or its equivalent. 

(6) Attendance at Texas State Board of Pharmacy Board 
Meetings shall be recognized for continuing education credit as fol-
lows: 

(A) pharmacists shall receive credit for three contact 
hours (0.3 CEUs) towards their continuing education requirement for 
attending a full, public board business meeting in its entirety; 

(B) a maximum of six contact hours (0.6 CEUs) are al-
lowed for attendance at a board meeting during a license period; and 

(C) proof of attendance for a complete board meeting 
shall be a certificate issued by the Texas State Board of Pharmacy. 

(7) Participation in a Texas State Board of Pharmacy ap-
pointed Task Force shall be recognized for continuing education credit 
as follows: 

(A) pharmacists shall receive credit for three contact 
hours (0.3 CEUs) towards their continuing education requirement for 
participating in a Texas State Board of Pharmacy appointed Task Force; 
and 

(B) proof of participation for a Task Force shall be a 
certificate issued by the Texas State Board of Pharmacy. 

(8) Attendance at programs presented by the Texas State 
Board of Pharmacy or courses offered by the Texas State Board of Phar-
macy as follows: 

(A) pharmacists shall receive credit for the number of 
hours for the program or course as stated by the Texas State Board of 
Pharmacy; and 

(B) proof of attendance at a program presented by the 
Texas State Board of Pharmacy or completion of a course offered by 
the Texas State Board of Pharmacy shall be a certificate issued by the 
Texas State Board of Pharmacy. 

(9) Pharmacists shall receive credit toward their continuing 
education requirements for programs or courses approved by other state 
boards of pharmacy as follows: 

(A) pharmacists shall receive credit for the number of 
hours for the program or course as specified by the other state board of 
pharmacy; and 

(B) proof of attendance at a program or course approved 
by another state board of pharmacy shall be a certificate or other doc-
umentation that indicates: 

(i) name of the participant; 

(ii) title and completion date of the program; 

(iii) name of the approved provider sponsoring or 
cosponsoring the program; 

(iv) number of contact hours and/or CEUs awarded; 

(v) a dated certifying signature of the provider; and 

(vi) documentation that the program is approved by 
the other state board of pharmacy. 

(10) Completion of an Institute for Safe Medication Prac-
tices' (ISMP) Medication Safety Self Assessment for hospital pharma-
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cies or for community/ambulatory pharmacies shall be recognized for 
continuing education credit as follows: 

(A) pharmacists shall receive credit for three contact 
hours (0.3 CEUs) towards their continuing education requirement for 
completion of an ISMP Medication Safety Self Assessment; and 

(B) proof of completion of an ISMP Medication Safety 
Self Assessment shall be: 

(i) a continuing education certificate provided by an 
ACPE approved provider for completion of an assessment; or 

(ii) a document from ISMP showing completion of 
an assessment. 

(11) Pharmacist shall receive credit for three contact hours 
(0.3 CEUs) toward their continuing education requirements for taking 
and successfully passing an initial Board of Pharmaceutical Specialties 
certification examination administered by the Board of Pharmaceutical 
Specialties. Proof of successfully passing the examination shall be a 
certificate issued by the Board of Pharmaceutical Specialties. 

(12) Programs approved by the American Medical Associ-
ation (AMA) as Category 1 Continuing Medical Education (CME) and 
accredited by the Accreditation Council for Continuing Medical Edu-
cation subject to the following conditions: 

(A) pharmacists may receive credit for the completion 
of the same CME course only once during a license period; 

(B) pharmacists who present approved CME programs 
may receive credit for the time expended during the actual presentation 
of the program. Pharmacists may receive credit for the same presenta-
tion only once during a license period; and 

(C) proof of completion of a CME course shall contain 
the following information: 

(i) name of the participant; 

(ii) title and completion date of the program; 

(iii) name of the approved provider sponsoring or 
cosponsoring the program; 

(iv) number of contact hours and/or CEUs awarded; 
and 

(v) a dated certifying signature of the approved 
provider. 

(f) Retention of continuing education records and audit of 
records by the board. 

(1) Retention of records. Pharmacists are required to main-
tain certificates of completion of approved continuing education for 
three years from the date of reporting the contact hours on a license 
renewal application. Such records may be maintained in hard copy or 
electronic format. 

(2) Audit of records by the board. The board shall audit the 
records of pharmacists for verification of reported continuing education 
credit. The following is applicable for such audits: 

(A) upon written request, a pharmacist shall provide to 
the board documentation of proof for all continuing education contact 
hours reported during a specified license period(s). Failure to provide 
all requested records during the specified time period constitutes prima 
facie evidence of failure to keep and maintain records and shall subject 
the pharmacist to disciplinary action by the board; 

(B) credit for continuing education contact hours shall 
only be allowed for approved programs for which the pharmacist sub-

mits documentation of proof reflecting that the hours were completed 
during the specified license period(s). Any other reported hours shall 
be disallowed. A pharmacist who has received credit for continuing 
education contact hours disallowed during an audit shall be subject to 
disciplinary action; and 

(C) a pharmacist who submits false or fraudulent 
records to the board shall be subject to disciplinary action by the board. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203284 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-8097 

CHAPTER 297. PHARMACY TECHNICIANS 
AND PHARMACY TECHNICIAN TRAINEES 
22 TAC §297.8 

The Texas State Board of Pharmacy proposes amendments to 
§297.8, concerning Continuing Education Requirements. The 
amendments, if adopted, clarify that the requirement to complete 
a human trafficking prevention course for renewal of a registra-
tion as a pharmacy technician does not expire on September 1, 
2022. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be to provide consis-
tency between state law and Board rules regarding the require-
ments for renewal of a registration as a pharmacy technician. 
There is no anticipated adverse economic impact on large, small 
or micro-businesses (pharmacies), rural communities, or local 
or state employment. Therefore, an economic impact statement 
and regulatory flexibility analysis are not required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
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(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board of 
Pharmacy, 1801 Congress Avenue, Suite 13.100, Austin, Texas 
78701-1319, FAX (512) 305-8061. Comments must be received 
by 5:00 p.m., October 24, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§297.8. Continuing Education Requirements. 

(a) Pharmacy Technician Trainees. Pharmacy technician 
trainees are not required to complete continuing education. 

(b) Pharmacy Technicians. 

(1) All pharmacy technicians shall be exempt from the con-
tinuing education requirements during their initial registration period. 

(2) All pharmacy technicians must complete and report 20 
contact hours of approved continuing education obtained during the 
previous renewal period in pharmacy related subjects in order to renew 
their registration as a pharmacy technician. No more than 5 of the 20 
hours may be earned at the pharmacy technician's workplace through 
in-service education and training under the direct supervision of the 
pharmacist(s). 

(3) A pharmacy technician may satisfy the continuing ed-
ucation requirements by: 

(A) successfully completing the number of continuing 
education hours necessary to renew a registration as specified in para-
graph (2) of this subsection; 

(B) successfully completing during the preceding 
license period, one credit hour for each year of the renewal period, in 
pharmacy related college course(s); or 

(C) taking and passing a pharmacy technician certifica-
tion examination approved by the board during the preceding renewal 
period, which shall be equivalent to the number of continuing educa-
tion hours necessary to renew a registration as specified in paragraph 
(2) of this subsection. 

(4) To renew a registration, a pharmacy technician must re-
port on the renewal application completion of at least twenty contact 
hours of continuing education. The following is applicable to the re-
porting of continuing education contact hours: 

(A) at least one contact hour of the 20 contact hours 
specified in paragraph (2) of this subsection shall be related to Texas 
pharmacy laws or rules; 

(B) any continuing education requirements which are 
imposed upon a pharmacy technician as a part of a board order or 

agreed board order shall be in addition to the requirements of this sec-
tion; and 

(C) [for renewals received after August 31, 2020 and 
before September 1, 2022,] a pharmacy technician must have com-
pleted the human trafficking prevention course required in §116.002 
of the Texas Occupations Code. 

(5) Pharmacy technicians are required to maintain records 
of completion of continuing education for three years from the date of 
reporting the hours on a renewal application. The records must contain 
at least the following information: 

(A) name of participant; 

(B) title and date of program; 

(C) program sponsor or provider (the organization); 

(D) number of hours awarded; and 

(E) dated signature of sponsor representative. 

(6) The board shall audit the records of pharmacy techni-
cians for verification of reported continuing education credit. The fol-
lowing is applicable for such audits. 

(A) Upon written request, a pharmacy technician shall 
provide to the board copies of the record required to be maintained 
in paragraph (5) of this subsection or certificates of completion for all 
continuing education contact hours reported during a specified regis-
tration period. Failure to provide all requested records by the specified 
deadline constitutes prima facie evidence of a violation of this rule. 

(B) Credit for continuing education contact hours shall 
only be allowed for programs for which the pharmacy technician sub-
mits copies of records reflecting that the hours were completed during 
the specified registration period(s). Any other reported hours shall be 
disallowed. 

(C) A pharmacy technician who submits false or fraud-
ulent records to the board shall be subject to disciplinary action by the 
board. 

(7) The following is applicable if a pharmacy technician 
fails to report completion of the required continuing education. 

(A) The registration of a pharmacy technician who fails 
to report completion of the required number of continuing education 
contact hours shall not be renewed and the pharmacy technician shall 
not be issued a renewal certificate for the license period until such time 
as the pharmacy technician successfully completes the required contin-
uing education and reports the completion to the board. 

(B) A person shall not practice as a pharmacy techni-
cian without a current renewal certificate. 

(8) A pharmacy technician who has had a physical dis-
ability, illness, or other extenuating circumstances which prohibits the 
pharmacy technician from obtaining continuing education credit dur-
ing the preceding license period may be granted an extension of time 
to complete the continued education requirement. The following is ap-
plicable for this extension: 

(A) The pharmacy technician shall submit a petition to 
the board with his/her registration renewal application which contains: 

(i) the name, address, and registration number of the 
pharmacy technician; 

(ii) a statement of the reason for the request for ex-
tension; 
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(iii) if the reason for the request for extension is 
health related, a statement from the attending physician(s) treating the 
pharmacy technician which includes the nature of the physical disabil-
ity or illness and the dates the pharmacy technician was incapacitated; 
and 

(iv) if the reason for the request for the extension is 
for other extenuating circumstances, a detailed explanation of the ex-
tenuating circumstances and if because of military deployment, docu-
mentation of the dates of the deployment. 

(B) After review and approval of the petition, a phar-
macy technician may be granted an extension of time to comply with 
the continuing education requirement which shall not exceed one li-
cense renewal period. 

(C) An extension of time to complete continuing educa-
tion credit does not relieve a pharmacy technician from the continuing 
education requirement during the current license period. 

(D) If a petition for extension to the reporting period for 
continuing education is denied, the pharmacy technician shall: 

(i) have 60 days to complete and report completion 
of the required continuing education requirements; and 

(ii) be subject to the requirements of paragraph (6) 
of this subsection relating to failure to report completion of the required 
continuing education if the required continuing education is not com-
pleted and reported within the required 60-day time period. 

(9) The following are considered approved programs for 
pharmacy technicians. 

(A) Any program presented by an Accreditation Coun-
cil for Pharmacy Education (ACPE) approved provider subject to the 
following conditions. 

(i) Pharmacy technicians may receive credit for the 
completion of the same ACPE course only once during a renewal pe-
riod. 

(ii) Pharmacy technicians who present approved 
ACPE continuing education programs may receive credit for the time 
expended during the actual presentation of the program. Pharmacy 
technicians may receive credit for the same presentation only once 
during a license period. 

(iii) Proof of completion of an ACPE course shall 
contain the following information: 

(I) name of the participant; 

(II) title and completion date of the program; 

(III) name of the approved provider sponsoring 
or cosponsoring the program; 

(IV) number of contact hours awarded; 

(V) the assigned ACPE universal program num-
ber and a "T" designation indicating that the CE is targeted to pharmacy 
technicians; and 

(VI) either: 
(-a-) a dated certifying signature of the ap-

proved provider and the official ACPE logo; or 
(-b-) the Continuing Pharmacy Education 

Monitor logo. 

(B) Pharmacy related college courses which are part of 
a pharmacy technician training program or part of a professional degree 
program offered by a college of pharmacy. 

(i) Pharmacy technicians may receive credit for the 
completion of the same course only once during a license period. A 
course is equivalent to one credit hour for each year of the renewal 
period. One credit hour is equal to 15 contact hours. 

(ii) Pharmacy technicians who teach these courses 
may receive credit towards their continuing education, but such credit 
may be received only once for teaching the same course during a license 
period. 

(C) Basic cardiopulmonary resuscitation (CPR) courses 
which lead to CPR certification by the American Red Cross or the 
American Heart Association or its equivalent shall be recognized as 
approved programs. Pharmacy technicians may receive credit for one 
contact hour towards their continuing education requirement for com-
pletion of a CPR course only once during a renewal period. Proof of 
completion of a CPR course shall be the certificate issued by the Amer-
ican Red Cross or the American Heart Association or its equivalent. 

(D) Advanced cardiovascular life support courses 
(ACLS) or pediatric advanced life support (PALS) courses which lead 
to initial ACLS or PALS certification by the American Heart Asso-
ciation or its equivalent shall be recognized as approved programs. 
Pharmacy technicians may receive credit for twelve contact hours 
towards their continuing education requirement for completion of an 
ACLS or PALS course only once during a renewal period. Proof of 
completion of an ACLS or PALS course shall be the certificate issued 
by the American Heart Association or its equivalent. 

(E) Advanced cardiovascular life support courses 
(ACLS) or pediatric advanced life support (PALS) courses which lead 
to ACLS or PALS recertification by the American Heart Association 
or its equivalent shall be recognized as approved programs. Pharmacy 
technicians may receive credit for four contact hours towards their 
continuing education requirement for completion of an ACLS or 
PALS recertification course only once during a renewal period. Proof 
of completion of an ACLS or PALS recertification course shall be the 
certificate issued by the American Heart Association or its equivalent. 

(F) Attendance at Texas State Board of Pharmacy 
Board Meetings shall be recognized for continuing education credit as 
follows. 

(i) Pharmacy technicians shall receive credit for 
three contact hours towards their continuing education requirement 
for attending a full, public board business meeting in its entirety. 

(ii) A maximum of six contact hours are allowed for 
attendance at a board meeting during a renewal period. 

(iii) Proof of attendance for a complete board meet-
ing shall be a certificate issued by the Texas State Board of Pharmacy. 

(G) Participation in a Texas State Board of Pharmacy 
appointed Task Force shall be recognized for continuing education 
credit as follows. 

(i) Pharmacy technicians shall receive credit for 
three contact hours towards their continuing education requirement 
for participating in a Texas State Board of Pharmacy appointed Task 
Force. 

(ii) Proof of participation for a Task Force shall be a 
certificate issued by the Texas State Board of Pharmacy. 

(H) Attendance at programs presented by the Texas 
State Board of Pharmacy or courses offered by the Texas State Board 
of Pharmacy as follows: 
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(i) Pharmacy technicians shall receive credit for the 
number of hours for the program or course as stated by the Texas State 
Board of Pharmacy. 

(ii) Proof of attendance at a program presented by 
the Texas State Board of Pharmacy or completion of a course offered 
by the Texas State Board of Pharmacy shall be a certificate issued by 
the Texas State Board of Pharmacy. 

(I) Pharmacy technicians shall receive credit toward 
their continuing education requirements for programs or courses 
approved by other state boards of pharmacy as follows: 

(i) Pharmacy technicians shall receive credit for the 
number of hours for the program or course as specified by the other 
state board of pharmacy. 

(ii) Proof of attendance at a program or course ap-
proved by another state board of pharmacy shall be a certificate or other 
documentation that indicates: 

(I) name of the participant; 

(II) title and completion date of the program; 

(III) name of the approved provider sponsoring 
or cosponsoring the program; 

(IV) number of contact hours awarded; 

(V) a dated certifying signature of the provider; 
and 

(VI) documentation that the program is approved 
by the other state board of pharmacy. 

(J) Completion of an Institute for Safe Medication Prac-
tices' (ISMP) Medication Safety Self-Assessment for hospital pharma-
cies or for community/ambulatory pharmacies shall be recognized for 
continuing education credit as follows. 

(i) Pharmacy technicians shall receive credit for 
three contact hours towards their continuing education requirement 
for completion of an ISMP Medication Safety Self-Assessment. 

(ii) Proof of completion of an ISMP Medication 
Safety Self-Assessment shall be: 

(I) a continuing education certificate provided by 
an ACPE approved provider for completion of an assessment; or 

(II) a document from ISMP showing completion 
of an assessment. 

(K) Programs approved by the American Medical As-
sociation (AMA) as Category 1 Continuing Medical Education (CME) 
and accredited by the Accreditation Council for Continuing Medical 
Education subject to the following conditions. 

(i) Pharmacy technicians may receive credit for the 
completion of the same CME course only once during a license period. 

(ii) Pharmacy technicians who present approved 
CME programs may receive credit for the time expended during the 
actual presentation of the program. Pharmacy technicians may receive 
credit for the same presentation only once during a license period. 

(iii) Proof of completion of a CME course shall con-
tain the following information: 

(I) name of the participant; 

(II) title and completion date of the program; 

(III) name of the approved provider sponsoring 
or cosponsoring the program; 

(IV) number of contact hours awarded; and 

(V) a dated certifying signature of the approved 
provider. 

(L) In-service education provided under the direct su-
pervision of a pharmacist shall be recognized as continuing education 
as follows: 

(i) Pharmacy technicians shall receive credit for the 
number of hours provided by pharmacist(s) at the pharmacy techni-
cian's place of employment. 

(ii) Proof of completion of in-service education shall 
contain the following information: 

(I) name of the participant; 

(II) title or description of the program; 

(III) completion date of the program; 

(IV) name of the pharmacist supervising the 
in-service education; 

(V) number of hours; and 

(VI) a dated signature of the pharmacist provid-
ing the in-service education. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203285 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-8097 

PART 16. TEXAS BOARD OF 
PHYSICAL THERAPY EXAMINERS 

CHAPTER 337. DISPLAY OF LICENSE 
22 TAC §337.2 

The Texas Board of Physical Therapy Examiners proposes 
amending §337.2. Consumer Information Sign relating to the 
board's contact information and the availability of a consumer 
information sign on the board's website. 
The amendment is proposed as the board's change of address 
necessitates amending the current language. 
Fiscal Note 

Ralph A. Harper, Executive Director of the Executive Council of 
Physical Therapy & Occupational Therapy Examiners, has de-
termined that for the first five-year period the amendment is in 
effect there would be no loss of revenue, and there would be no 
fiscal implication to units of local government as a result of en-
forcing or administering the rules. 
Public Benefits and Costs 
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Mr. Harper has determined that for the first five-year period this 
amendment is in effect there will be no effect on the continued 
public assurance that complaints against licensees of the board 
can be directed to the board. Additionally, there will be no cost 
to the public. 
Local Employment Economic Impact Statement 
The amendment is not anticipated to impact a local economy, so 
a local employment economic impact statement is not required. 
Small and Micro-Businesses and Rural Communities Impact 
Mr. Harper has determined that there will be no costs or adverse 
economic effects to small or micro-businesses or rural communi-
ties; therefore, an economic impact statement or regulatory flex-
ibility analysis is not required. 
Government Growth Impact Statement 
During the first five-year period this amendment is in effect, the 
impact on government growth is as follows: 
(1) The proposed rule amendment will neither create nor elimi-
nate a government program. 
(2) The proposed rule amendment will neither create new em-
ployee positions nor eliminate existing employee positions. 
(3) The proposed rule amendment will neither increase nor de-
crease future legislative appropriations to the agency. 
(4) The proposed rule amendment will neither require an in-
crease nor a decrease in fees paid to the agency. 
(5) The proposed rule amendment revises the language to an 
existing regulation by eliminating the board's contact information 
and adding the availability of a consumer information sign on the 
board's website. 
(6) The proposed rule amendment will neither repeal nor limit an 
existing regulation. 
(7) The proposed rule amendment will neither increase nor de-
crease the number of individuals subject to the rule's applicabil-
ity. 
(8) The proposed rule amendment will neither positively nor ad-
versely affect this state's economy. 
Takings Impact Assessment The proposed rule amendment will 
not impact private real property as defined by Tex. Gov't Code 
§2007.003, so a takings impact assessment under Tex. Gov't 
Code §2001.043 is not required. 
Requirement for Rule Increasing Costs to Regulated Persons 

Tex. Gov't Code §2001.0045, Requirement for Rule Increasing 
Costs to Regulated Persons, does not apply to this proposed rule 
because the amendments will not increase costs to regulated 
persons. 
Public Comment 
Comments on the proposed amendments may be submitted to 
Karen Gordon, PT Coordinator, Texas Board of Physical Ther-
apy Examiners, 1801 N. Congress Ave, Suite 10.900, Austin, 
Texas 78701; email: karen@ptot.texas.gov. Comments must 
be received no later than 30 days from the date this proposed 
amendment is published in the Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Occupation Code 
§453.102, which authorizes the board to adopt rules necessary 
to implement chapter 453. 
Cross-reference to Statute 

The proposed amendment implements provisions in Sec. 
453.152, Occupations Code that pertains to the display of a 
sign containing information on where to file a complaint against 
a licensee of the board. 
§337.2. Consumer Information Sign. 

(a) There shall at all times be prominently displayed in the 
place of business of each licensee a sign containing the name, mail-
ing address, web address, and telephone number of the board and a 
statement informing consumers that complaints against licensees can 
be directed to the board. 

(b) A [The] consumer information sign shall be made readily 
available on the board's website. [read: Complaints regarding non-
compliance with the Texas Physical Therapy Practice Act can be di-
rected to Texas Board of Physical Therapy Examiners, 333 Guadalupe 
Suite 2-510, Austin, Texas 78701, www.ptot.texas.gov, 800-821-3205 
(toll free, for complaints only) or 512-305-6900. The minimum size of 
the sign shall be five inches by seven inches.] 

(c) For physical therapy services provided through telehealth, 
home visits, or other non-traditional modes, the licensee must provide 
information as described in subsection (a) [(b)] of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203244 
Ralph Harper 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-6900 

TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 87. OMBUDSMAN SERVICES 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes amendments to 26 
Texas Administrative Code Chapter 87, by amending §§87.101, 
87.103, 87.105, 87.107, 87.111, 87.113, 87.117, 87.119, 87.205, 
87.207, 87.211, 87.213, 87.215, 87.217, 87.301, 87.311, 
87.319, 87.401, 87.403, 87.405, 87.407, 87.409, 87.411, 
87.413, 87.415, 87.417, and 87.419; and adding new Subchap-
ter E, concerning the Intellectual or Developmental Disability 
Ombudsman, consisting of §§87.501, 87.503, 87.505, 87.507, 
87.509, 87.511, 87.513, 87.515, 87.517, and 87.519. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to reflect operational procedures 
that have been modified by the Health and Human Services 
(HHS) Office of the Ombudsman (OO) since the chapter was 
adopted in January 2019. The amendments add a new subsec-
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tion detailing how OO may structure communication with con-
sumers if a consumer's or the consumer's legally authorized rep-
resentative's conduct hinders the effective investigation and res-
olution of a case. The amendments also replace a repealed re-
porting requirement with Texas Insurance Code §1355.2572(b), 
as added by House Bill 2595, 87th Legislature, Regular Session, 
2021, which requires the Texas Department of Insurance to col-
laborate with the Ombudsman for Behavioral Health (OBH) on 
an annual report related to behavioral health parity. The amend-
ments also add a new subchapter to outline how the Intellectual 
or Developmental Disability Ombudsman (IDDO), transferred to 
OO in January 2019, assists individuals with an intellectual or 
developmental disability (IDD) with inquiries and complaints. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §87.101, Definitions, adds def-
initions for IDD, and local intellectual and developmental dis-
ability authority (LIDDA). The proposed amendment also adds 
the acronym to the definition of legally authorized representative 
(LAR). 
The proposed amendment to §87.103, Creation of the Office and 
Populations Served, adds a description of IDDO. The proposed 
amendment also clarifies that Chapter 87 does not apply to the 
State Long-term Care Ombudsman program and corrects an er-
ror in a reference to Subchapter D, Ombudsman for Behavioral 
Health. 
The proposed amendment to §87.105, Contact Information, 
adds contact information for IDDO. 
The proposed amendment to §87.107, Confidentiality, removes 
a reference to the Texas Works Handbook, which is no longer 
used by OO staff to verify a consumer's identity. 
The proposed amendment to §87.111, Referrals to Other HHS 
offices or Other Entities, adds the acronym LAR for the term 
legally authorized representative, as this acronym is defined in 
§87.101. 
The proposed amendment to §87.113, Intake of Contacts, clar-
ifies that online submissions are immediately loaded into the 
HEART tracking system. The proposed amendment adds a sub-
section noting OO publishes a list of commitments on its website 
to ensure cases are dealt with fairly, efficiently, and effectively. 
The proposed amendment to §87.117, Follow-up with Con-
sumers, adds subsections outlining the process OO staff may 
follow to establish a more structured communication plan for a 
case to clarify a consumer will never be left without a way to 
contact OO staff. 
The proposed amendment to §87.119, Substantiating and Clos-
ing Complaints, adds the acronym LAR for the term legally au-
thorized representative. 
The proposed amendment to §87.205, Contact Information, 
adds the acronym LAR for the term legally authorized represen-
tative. 
The proposed amendment to §87.207, Confidentiality, removes 
a reference to the Texas Works Handbook, which is no longer 
used by OO staff to verify a consumer's identity. 
The proposed amendment to §87.211, Referrals to Other HHS 
Offices or Other Entities, clarifies that in accordance with federal 
regulations, Ombudsman Managed Care Assistance Team (OM-
CAT) staff refer consumers to their managed care organization 
(MCO) if they wish to submit a request for an HHSC fair hearing. 

The proposed amendment adds the acronym LAR for the term 
legally authorized representative. 
The proposed amendment to §87.213, Intake of Contacts, adds 
the acronym LAR for the term legally authorized representative. 
The proposed amendment to §87.215, Research and Commu-
nication with HHS Programs, Health Care Providers, and Med-
icaid Managed Care Organizations, clarifies that OMCAT staff 
seek assistance from HHSC Medicaid staff on complaints that 
raise questions about policy or MCO contract compliance. 
The proposed amendment to §87.217, Follow-up with Con-
sumers, adds the acronym LAR for the term legally authorized 
representative. 
The proposed amendment to §87.301, Definitions, updates the 
name of the Department of Family and Protective Services Office 
of Internal Affairs. 
The proposed amendment to §87.311, Referrals of Other HHS 
Offices or Other Entities, adds an exception that allows Fos-
ter Care Ombudsman (FCO) staff to investigate cases from the 
court-appointed attorney of a foster youth who cannot verbalize 
the youth's own concern, either due to age or IDD. 
The proposed amendment to §87.319, Substantiating and Clos-
ing Complaints, corrects an error by replacing substantiate with 
substantiated. 
The proposed amendment to §87.401, Definitions, adds a defi-
nition for the HHSC Adult Mental Health (AMH) program. 
The proposed amendment to §87.403, Creation of the Program 
and Populations Served, clarifies that consumers receiving ser-
vices through the AMH program are served by the Ombudsman 
for Behavioral Health (OBH). 
The proposed amendment to §87.405, Contact Information, cor-
rects the reference to the admission screening process, and 
adds the acronym LAR for the term legally authorized represen-
tative. 
The proposed amendment to §87.407, Confidentiality, adds the 
acronym LAR for the term legally authorized representative. 
The proposed amendment to §87.409, Data and Reports, re-
places a repealed reporting requirement with Texas Insurance 
Code §1355.2572(b), as added by House Bill 2595, 87th Legis-
lature, Regular Session, 2021, which requires the Texas Depart-
ment of Insurance to collaborate with OBH on an annual report 
related to behavioral health parity. It also includes the Clinical 
Workstation (CWS) system to the list of systems OBH staff ac-
cess. 
The proposed amendment to §87.411, Referrals to Other HHS 
Offices or Other Entities, updates a reference to IDDO, which 
was previously part of the HHSC Regulatory Services Division. 
The proposed amendment updates the acronym HIPAA with the 
term it defines, the Health Insurance Portability and Accountabil-
ity Act, and adds the acronym LAR for the term legally authorized 
representative. 
The proposed amendment to §87.413, Intake of Contacts, up-
dates the requirement for OBH cases to be entered into HEART 
to one business day, to be in accordance with related language 
for other OO teams. The proposed amendment also adds the 
acronym LAR for the term legally authorized representative. 
The proposed amendment to §87.415, Research and Commu-
nication with HHS Programs and Agencies that Regulate Health 
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Plans, clarifies that OBH staff work with designated staff within 
the AMH program on related cases. The proposed amendment 
also adds the acronym LAR for the term legally authorized rep-
resentative. 
The proposed amendment to §87.417, Follow-up with Con-
sumers, adds the acronym LAR for the term legally authorized 
representative. 
The proposed amendment to §87.419, Substantiating and Clos-
ing Complaints, adds the acronym LAR for the term legally au-
thorized representative. 
Proposed new §87.501, Definitions, clarifies words and terms 
used throughout the new Subchapter E, related to IDDO. 
Proposed new §87.503, Creation of the Program and Popula-
tions Served, outlines IDDO's statutory authority and responsi-
bility. 
Proposed new §87.505, Contact Information, sets out IDDO con-
tact information. 
Proposed new §87.507, Confidentiality, outlines how IDDO staff 
protect the confidential information of individuals with IDD. 
Proposed new §87.509, Data and Reports, notes IDDO's access 
to key information systems maintained by HHSC and Depart-
ment of Family and Protective Services (DFPS). 
Proposed new §87.511, Referrals to Other HHS Offices or Other 
Entities, outlines the various referrals IDDO staff may make to 
other HHS offices or other entities, depending on the subject of 
the contact. 
Proposed new §87.513, Intake of Contacts, outlines actions 
taken by IDDO staff when a contact is first received. 
Proposed new §87.515, Research and Communication with 
HHS Programs, outlines how IDDO staff research a contact 
before referring to HHS program staff, program providers, or 
LIDDA rights protection officers. The proposed new section 
indicates that IDDO staff review complaints to determine if 
policy was followed by HHS staff and vendors contracted to 
provide services, including LIDDAs, and sets out timelines and 
processes for IDDO review of program responses. 
Proposed new §87.517, Follow-up with Individuals with IDD, sets 
out the time frame for IDDO staff responses to individuals with 
IDD. 
Proposed new §87.519, Substantiating and Closing Complaints, 
notes that IDDO staff determine if a complaint is substantiated 
before closing it. The proposed new section outlines timeline 
goals for resolution of complaints and what a written response 
to a consumer includes. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has also determined that 
there will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons. 
PUBLIC BENEFIT AND COSTS 

Joel Schwartz, HHS Ombudsman, has determined that for each 
year of the first five years the rules are in effect, the public bene-
fit will be a more complete understanding of the HHS consumer 
complaint process and the role of the HHS Office of Ombuds-
man. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R053" in the subject 
line. 
SUBCHAPTER A. OFFICE OF THE 
OMBUDSMAN 
26 TAC §§87.101, 87.103, 87.105, 87.107, 87.111, 87.113,
87.117, 87.119 
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STATUTORY AUTHORITY 

The amendments are authorized by Government Code 
§§531.0171, 531.0213, and 531.02251; Government Code 
Chapter 531, Subchapter Y, as enacted by Senate Bill 830 
(84th Legislature, Regular Session, 2015); and Government 
Code §531.0055, General Responsibility for Health and Human 
Services System, which provides that the HHSC Executive 
Commissioner shall adopt rules for the operation and provision 
of services by the health and human services agencies. The 
new sections are authorized by Government Code §531.0171, 
Office of Ombudsman, and Government Code §531.0055, 
General Responsibility for Health and Human Services System, 
which provides that the HHSC Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 
The amendments affect Texas Government Code §§531.0171, 
531.0213, 531.02251, 531.0055, and 534.051; Texas Govern-
ment Code Chapter 531, Subchapter Y, as enacted by Senate 
Bill 830 (84th Legislature, Regular Session, 2015); and Texas 
Insurance Code §1355.2572. 
§87.101. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Compact with Texans--A document that describes the 
Texas Health and Human Services Commission's services, principles, 
and the process for filing complaints and requesting information. 

(2) Complaint--Any expression of dissatisfaction by a con-
sumer of a Texas Health and Human Services (HHS) program or ser-
vice about HHS benefits or services. Complaints do not include the 
following, which are handled through other processes: 

(A) allegations of abuse, neglect, or exploitation; 

(B) allegations of discrimination or other civil rights vi-
olations; 

(C) allegations of fraud, waste, or abuse; 

(D) requests for Fair Hearings or administrative ap-
peals; or 

(E) concerns about regulated individuals and entities. 

(3) Consumer--An applicant or a client of HHS programs, 
as well as a member of the public seeking information about HHS pro-
grams. 

(4) Contact--A consumer's written or oral inquiry or com-
plaint about HHS programs or services. 

(5) Dispute resolution services--An independent and im-
partial review of a program's actions regarding an HHS consumer com-
plaint that has not been resolved to the consumer's satisfaction. 

(6) Health care provider--A physician, pharmacist, or other 
licensed provider who is authorized under state law to provide health 
care services, or a credentialed professional who provides behavioral 
health, mental health, or substance use disorder services. 

(7) HEART--HHS enterprise administrative report and 
tracking system. A web-based system that the HHSC Office of the 
Ombudsman and some HHS programs use to track inquiries and 
complaints. 

(8) HHS--Texas Health and Human Services. The system 
for providing or otherwise administering health and human services in 

this state established in Texas Government Code Chapter 531, com-
prised of HHSC and the Department of State Health Services. 

(9) HHSC--Texas Health and Human Services Commis-
sion. The agency established by Texas Government Code Chapter 531. 

(10) IDD--Intellectual or developmental disability. 

(11) [(10)] Inquiry--A request by a consumer for informa-
tion about HHS programs or services. 

(12) LAR--Legally authorized representative. A person 
legally authorized to act on behalf of an individual with regard to a 
matter described in this chapter, and may include a parent, guardian, 
or managing conservator of a minor, or the guardian of an adult. 

(13) [(11)] LBHA--Local behavioral health authority. An 
entity designated as the local behavioral health authority in accordance 
with the Texas Health and Safety Code §533.0356(a). 

[(12) Legally authorized representative--A person legally 
authorized to act on behalf of an individual with regard to a matter de-
scribed in this chapter, and may include a parent, guardian, or managing 
conservator of a minor, or the guardian of an adult.] 

(14) LIDDA--Local intellectual and developmental dis-
ability authority. An entity designated as the local intellectual and 
developmental disability authority in accordance with the Texas 
Health and Safety Code §533A.035(a). 

(15) [(13)] LMHA--Local mental health authority. An en-
tity designated as the local mental health authority in accordance with 
the Texas Health and Safety Code §533.035(a). 

(16) [(14)] OO--Office of the Ombudsman. The HHSC of-
fice established by Texas Government Code §531.0171, with oversight 
of the HHS system. 

(17) [(15)] Substantiated complaint--A complaint for 
which research clearly indicates HHS policy was violated or HHS 
expectations were not met. 

(18) [(16)] Unable to substantiate a complaint--A com-
plaint for which research does not clearly indicate if HHS policy was 
violated or HHS expectations were met. 

(19) [(17)] Unsubstantiated complaint--A complaint for 
which research clearly indicates HHS policy was not violated or HHS 
expectations were met. 

§87.103. Creation of the Office and Populations Served. 
(a) OO is established by Texas Government Code §531.0171. 

(1) OO has authority and responsibility over the HHS sys-
tem in: 

(A) providing dispute resolution services; 

(B) performing 
functions; and 

consumer protection and advocacy 

(C) collecting consumer contact data. 

(2) OO is responsible for a standard process for tracking 
and reporting consumer contacts within the HHS system, including 
centralized tracking of consumer contacts submitted to field, regional, 
or other local offices. 

(b) HHSC's Compact With Texans outlines customer service 
principles and standards, including a complaint process for consumers. 
As part of that process, a consumer is directed to first contact the HHS 
program for which they have an inquiry or a complaint. If the concern 
is not resolved to the consumer's satisfaction, the consumer is directed 
to contact OO. In accordance with HHSC's Compact With Texans, OO 
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is committed to providing high quality services in a professional and 
ethical manner by: 

(1) treating consumers with courtesy and respect; 

(2) ensuring access to and provision of services is fair and 
equitable; 

(3) implementing new and creative approaches to improve 
quality of services; 

(4) operating based on consumers' overall needs and feed-
back; 

(5) providing understandable information in a variety of 
formats; 

(6) ensuring sound management of programs and funds; 

(7) working in cooperation with consumers; and 

(8) protecting private information and sharing public infor-
mation in accordance with applicable laws. 

(c) In accordance with Texas Government Code §531.0171(b), 
OO does not have authority to process case actions or overturn HHS 
program decisions. OO staff also cannot give legal advice. 

(d) OO strives to adhere to the United States Ombudsman As-
sociation's government ombudsman standards by: 

(1) maintaining independence from HHS programs 
through an organizational structure that has OO report to the HHSC 
Executive Commissioner through a separate chain of command than 
program staff; 

(2) remaining impartial by receiving and reviewing each 
contact in an objective and fair manner, free from bias, and treating all 
parties without favor or prejudice; 

(3) maintaining discretion to keep confidential or release 
information related to a contact or a complaint investigation, if autho-
rized by a consumer to do so; and 

(4) providing a credible review process by performing re-
sponsibilities in a manner that engenders respect, confidence, and ac-
cessibility to all consumers. 

(e) Several ombudsman programs are part of OO. 

(1) The Ombudsman Managed Care Assistance Team 
(OMCAT) provides support and information services to persons 
enrolled in or applying for Medicaid who experience barriers to 
receiving health care services, in accordance with Texas Government 
Code §531.0213. Administrative rules for this program can be found 
in Subchapter B of this chapter (relating to Ombudsman Managed 
Care Assistance). 

(2) The Ombudsman for Children and Youth in Foster Care 
(FCO) established by Texas Government Code Chapter 531, Subchap-
ter Y, as enacted by Senate Bill 830 (84th Legislature, Regular Session, 
2015). FCO serves as a neutral party in assisting children and youth in 
the conservatorship of the Department of Family and Protective Ser-
vices (DFPS) with complaints regarding issues within the authority of 
DFPS or an HHS agency. Administrative rules for this program can 
be found in Subchapter C of this chapter (relating to Ombudsman for 
Children and Youth in Foster Care). 

(3) The Ombudsman for Behavioral Health access to care 
(OBH) established by Texas Government Code §531.02251. OBH 
serves as a neutral party to help consumers, including consumers who 
are uninsured or have public or private health benefit coverage, and 
behavioral health care providers navigate and resolve issues related to 

consumer access to behavioral health care, including care for mental 
health conditions and substance use disorders. Administrative rules 
for this program can be found in Subchapter D of this chapter (relating 
to Ombudsman for Behavioral Health [Ombudsman]). 

(4) The Intellectual or Developmental Disability Ombuds-
man (IDDO) transferred to OO after an assessment required by Senate 
Bill 1021, 85th Legislature, Regular Session, 2017, found a conflict 
of interest existed with its previous organizational placement. IDDO 
helps individuals with IDD, their LARs, their providers, or LIDDAs 
to navigate and resolve concerns related to the Home and Commu-
nity-based Services (HCS) program, the Texas Home Living (TxHmL) 
program, or LIDDA services. Additionally, Texas Government Code 
§534.051 requires HHSC to promote independent ombudsmen services 
as part of its system for individuals with IDD. Administrative rules for 
this program can be found in Subchapter E of this chapter (relating to 
the Intellectual or Developmental Disability Ombudsman). 

(5) [(4)] The State Long-term Care Ombudsman autho-
rized by Texas Human Resources Code Subchapter F of Chapter 101a; 
42 USC 3058f and 3058g; and 45 CFR Part 1324. The purpose of the 
State Long-term Care Ombudsman program is to protect the health, 
safety, welfare, and rights of people living in nursing facilities and 
assisted living facilities. Administrative rules for this program can 
be found in 26 TAC Chapter 88 (relating to State Long-term Care 
Ombudsman Program). The rules in this chapter do not apply to the 
State Long-term Care Ombudsman program. 

§87.105. Contact Information. 
(a) OO staff maintain a public website with its contact in-

formation and develop brochures and other materials that can be 
distributed to consumers and health care providers. 

(b) Each HHS office that provides direct service delivery of 
programs or services offers a process to a consumer to submit com-
plaints and advises the consumer how to contact OO staff if that office 
does not resolve the complaint to the consumer's satisfaction. These 
HHS programs ensure OO contact information is provided on appro-
priate web pages, in written materials (such as consumer handbooks 
and denial notices), and is available upon request in local offices. This 
includes communications made to a consumer by a vendor contracted 
to provide services on behalf of an HHS program. 

(c) An HHS consumer, the consumer's LAR [legally autho-
rized representative], or a health care provider may contact OO staff 
through the following methods: 

(1) Toll-free phone, relating to: 

(A) A consumer, call 1-877-787-8999 (8:00 a.m. to 
5:00 p.m., Central Standard Time, Monday through Friday). 

(B) A consumer needing help with accessing services 
under a managed care plan, call 1-866-566-8989. 

(C) A foster youth, call 1-844-286-0769. 

(D) A consumer seeking behavioral health services, call 
1-800-252-8154. 

(E) An individual with IDD, call 1-800-252-8154. 

(F) [(E)] A resident of a nursing facility or an assisted 
living facility, call 1-800-252-2412. 

(G) [(F)] An individual [A person] who has a hearing 
or speech disability, call 7-1-1 or 1-800-735-2989. 

(2) Toll-free fax: 1-888-780-8099. 

(3) Mail: HHS Office of the Ombudsman, P.O. Box 13247, 
Austin TX 78711-3247. 
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(4) Online: hhs.texas.gov/ombudsman. 

§87.107. Confidentiality. 
(a) Before sharing a consumer's information, OO staff confirm 

the identity of the individual receiving the information [by following 
the requirements outlined in Texas Works Handbook, Part B, Section 
1200 (Confidentiality), which can be found on HHSC's web page at 
hhs.texas.gov/laws-regulations/handbooks]. 

(b) If a person other than a consumer or the consumer's LAR 
[legally authorized representative] contacts OO staff, including a health 
care provider, the person is told OO staff can take information from 
them but that OO staff must have permission from either the consumer 
or the consumer's LAR [legally authorized representative] before OO 
staff can share information about their HHSC case. 

(c) OO staff obtain a consumer's consent before sharing the 
consumer's information with anyone other than HHS staff involved in 
the review of the contact. Consent can be obtained from the consumer's 
LAR [legally authorized representative]. 

(d) OO staff follow HHSC's policies relating to transmission 
of consumer data, including use of secure email to encrypt messages 
that contains a consumer's confidential information or protected health 
information. OO staff can transmit data in a non-secure format if the 
consumer or the consumer's LAR [legally authorized representative] 
consents in writing. 

§87.111. Referrals to Other HHS Offices or Other Entities. 
OO staff inform the consumer, the consumer's LAR [legally authorized 
representative], or a health care provider of any referral made to other 
HHS offices or other entities regarding their contact with OO and doc-
ument the referral in the HEART system. Referrals include: 

(1) Department of Family and Protective Services, for a 
contact that includes information that makes OO staff suspect abuse, 
neglect, or exploitation; 

(2) HHSC Civil Rights Office, for a contact alleging a vi-
olation of civil rights or discrimination regarding the delivery of HHS 
programs or services, including those concerning lack of access to ben-
efits and services due to language or disability; 

(3) Office of Inspector General, for a contact that includes 
allegations of fraud, waste, or abuse regarding HHS programs or ser-
vices; 

(4) HHSC Appeals Division staff, for a request for a fair 
hearing; 

(5) Medicaid managed care organization, for a request to 
appeal a decision by a Medicaid managed care organization; 

(6) HHSC Regulatory Services Division, for a contact re-
lated to an entity regulated by HHSC; and 

(7) LBHA or LMHA closest to the consumer or local law 
enforcement, for a contact that includes threats of violence to a con-
sumer or others. 

§87.113. Intake of Contacts. 
(a) A contact received through an online submission is auto-

matically and immediately loaded in the HEART system and assigned 
to available OO staff for action. 

(b) A contact received by postal mail, fax, or email is uploaded 
to the HEART system and assigned to available OO staff for action 
within one business day of receipt. 

(c) A call received by OO staff is immediately entered in the 
HEART system. 

(d) When OO staff begin to review a contact, they take the 
following actions: 

(1) notify the consumer, the consumer's LAR [legally au-
thorized representative], or a health care provider of OO's roles and 
responsibilities; 

(2) explain any referrals to other HHS staff or external or-
ganizations that are recommended; 

(3) explain the OO complaint resolution process; 

(4) clarify the preferred method and timeline of follow-up 
communications; and 

(5) provide an estimated timeline in which a response can 
be expected. 

(e) OO publishes on its website a list of commitments OO staff 
make to ensure cases are dealt with fairly, efficiently, and effectively. 
The list also includes commitments OO asks of consumers and LARs 
to ensure the same objective. Consumers and LARs may hear a verbal 
summary of the list or receive a written copy. 

(f) [(e)] OO staff use HHSC's contracted vendors to provide 
language interpretation services, when necessary. 

§87.117. Follow-up with Consumers. 

(a) OO staff follow-up with a consumer or the consumer's 
LAR [legally authorized representative] within five business days of 
the date of receipt of a contact, and then at least every ten business 
days thereafter, until the contact is closed. If the consumer provides 
consent, OO staff also follow-up with the consumer's health care 
provider. 

(b) OO staff may establish a more structured communication 
plan if a consumer's or LAR's conduct hinders the effective investiga-
tion and resolution of a case. To determine what actions may be appro-
priate to structure future communication, the case and all communica-
tion between OO staff and the consumer or LAR will be reviewed by 
an OO supervisor. If the supervisor determines more structured com-
munication would achieve effective investigation and resolution of the 
case, a written communication will be shared with the consumer or 
LAR outlining what OO finds has hindered complaint resolution. If a 
consumer's or LAR's conduct continues to hinder the investigation or 
resolution, the HHS Ombudsman will communicate with the consumer 
or LAR in writing to outline how future communication with OO staff 
will be structured. The consumer's or LAR's conduct will continue to 
be monitored to determine if communication has improved to the point 
that the additional structure can be discontinued. 

(c) The process outlined in subsection (b) of this section will 
never result in a consumer being left without a way to contact OO staff. 

(d) [(b)] State law and HHS policy require disclosure of an 
employee's full name, work phone number, and work email address, if 
requested by a consumer. However, a consumer or the consumer's LAR 
[legally authorized representative] is asked to use the OO toll-free line 
and shared email address when corresponding with OO staff. 

(e) [(c)] A consumer or the consumer's LAR [legally autho-
rized representative] requesting the direct phone number or individual 
email address of any HHS staff not already listed on the HHS website, 
including OO staff, is directed to HHSC's Open Records process. 

§87.119. Substantiating and Closing Complaints. 

(a) Once OO staff have determined all pertinent information 
has been gathered and their investigation of a complaint is complete, 
they determine if it is substantiated, unsubstantiated, or unable to be 
substantiated. 
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♦ ♦ ♦ 

(b) A consumer or the consumer's LAR [legally authorized 
representative] is notified of the outcome of a complaint. A written 
summary is provided upon request of a consumer or the consumer's 
LAR [legally authorized representative], or if OO staff cannot reach 
the consumer by telephone to relay the findings. If the consumer pro-
vides consent and requests, OO staff also notify the consumer's health 
care provider of the outcome. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203273 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 706-7120 

SUBCHAPTER B. OMBUDSMAN MANAGED 
CARE ASSISTANCE 
26 TAC §§87.205, 87.207, 87.211, 87.213, 87.215, 87.217 

STATUTORY AUTHORITY 

The amendments are authorized by Government Code 
§§531.0171, 531.0213, and 531.02251; Government Code 
Chapter 531, Subchapter Y, as enacted by Senate Bill 830 
(84th Legislature, Regular Session, 2015); and Government 
Code §531.0055, General Responsibility for Health and Human 
Services System, which provides that the HHSC Executive 
Commissioner shall adopt rules for the operation and provision 
of services by the health and human services agencies. The 
new sections are authorized by Government Code §531.0171, 
Office of Ombudsman, and Government Code §531.0055, 
General Responsibility for Health and Human Services System, 
which provides that the HHSC Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 
The amendments affect Texas Government Code §§531.0171, 
531.0213, 531.02251, 531.0055, and 534.051; Texas Govern-
ment Code Chapter 531, Subchapter Y, as enacted by Senate 
Bill 830 (84th Legislature, Regular Session, 2015); and Texas 
Insurance Code §1355.2572. 
§87.205. Contact Information. 

(a) OO staff maintain a public website for OMCAT with its 
contact information and develop brochures and other materials that can 
be distributed to consumers and Medicaid health care providers. 

(b) In accordance with requirements of the Uniform Managed 
Care Manual maintained by HHSC Medicaid program staff and avail-
able on the HHSC web site, each MCO includes OMCAT contact in-
formation on its member web sites and in member handbooks. 

(c) An HHS consumer, the consumer's LAR [legally autho-
rized representative], or a health care provider may contact OMCAT 
through the following methods: 

(1) toll-free phone: 

(A) 1-866-566-8989 (8:00 a.m. to 5:00 p.m., Central 
Standard Time, Monday through Friday); or 

(B) 7-1-1 or 1-800-735-2989 for a person who has a 
hearing or speech disability; 

(2) toll-free fax: 1-888-780-8099; 

(3) mail to HHS Office of the Ombudsman, Managed Care 
Assistance Team, P.O. Box 13247, Austin TX 78711-3247; or 

(4) online: hhs.texas.gov/ombudsman. 

§87.207. Confidentiality. 

(a) Before sharing a consumer's information, OMCAT staff 
confirm the identity of the individual receiving the information [by fol-
lowing the requirements outlined in Texas Works Handbook, Part B, 
Section 1200 (Confidentiality), which can be found on HHSC's web 
page at hhs.texas.gov/laws-regulations/handbooks]. 

(b) OMCAT staff obtain a consumer's consent before sharing 
the consumer's information with anyone other than HHS or MCO staff 
involved in the review of the contact. This includes sharing information 
with a consumer's health care provider. Consent can be obtained from 
the consumer's LAR [legally authorized representative]. 

§87.211. Referrals to Other HHS Offices or Other Entities. 

(a) If a consumer or the consumer's LAR [legally authorized 
representative] contacts OMCAT seeking information or wishing to 
complain about an HHS program other than Medicaid, the consumer or 
the consumer's LAR [legally authorized representative] is transferred 
to OO staff that handle complaints regarding those programs. OMCAT 
staff inform the consumer or the consumer's LAR [legally authorized 
representative] of this referral and document it in the HEART system. 

(b) In accordance with the requirement at 42 CFR 
§438.408(f)(1) that a fair hearing related to managed care is only 
available after an MCO appeal, a [A] request for a fair hearing is 
referred to the consumer's MCO so it can be submitted to HHSC 
Appeals Division staff. A request for an appeal of a decision by an 
MCO is referred to that MCO [entity]. OMCAT staff inform the 
consumer or the consumer's LAR [legally authorized representative] 
of these referrals and document them in the HEART system. 

(c) A request from a Medicaid health care provider that does 
not relate to a consumer's Medicaid case is referred to the HHSC office 
designated to receive these complaints, in accordance with the Texas 
Medicaid Provider Procedures Manual maintained by HHSC Medicaid 
program staff and available on the HHS web site. OMCAT staff inform 
the health care provider of this referral and document it in the HEART 
system. 

§87.213. Intake of Contacts. 

(a) A contact received through an online submission is auto-
matically loaded in the HEART system and assigned to available OM-
CAT staff for action. 

(b) A contact received by postal mail, fax, or email is uploaded 
to the HEART system and assigned to available OMCAT staff for ac-
tion within one business day of receipt. 

(c) A call received by OMCAT staff is immediately entered in 
the HEART system. 

(d) When OMCAT staff begin to review a contact, they take 
the following actions: 

(1) notify the consumer, the consumer's LAR [legally au-
thorized representative], or a health care provider of OMCAT's roles 
and responsibilities; 

(2) explain any referrals to other HHS staff or external or-
ganizations that are recommended; 
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♦ ♦ ♦ 

(3) explain the OMCAT complaint resolution process; 

(4) clarify the preferred method and timeline of follow-up 
communications; and 

(5) provide an estimated timeline in which a response can 
be expected. 

§87.215. Research and Communication with HHS Programs, Health 
Care Providers, and Medicaid Managed Care Organizations. 

(a) OMCAT staff review all available information about a con-
sumer through inquiry into HHS program systems before referring a 
contact to HHS staff or MCO staff for review. 

(b) OMCAT staff may contact a consumer's health care 
provider as part of their work on a contact. 

(c) Each complaint is investigated to determine if HHS policy 
was followed by HHS staff and vendors contracted to provide services, 
including MCO staff. Applicable policies include federal and state law, 
administrative rules, the MCO's contract with HHSC, and internal pro-
gram policies and procedures. 

(d) When OMCAT research through available systems is not 
sufficient to address a concern or determine whether a complaint can be 
substantiated, OMCAT staff request a response to the complaint from 
appropriate HHS or MCO staff. OMCAT staff may also contact the 
consumer's health care provider directly in order to resolve a complaint. 

(e) HHS or MCO staff are asked to respond to an OMCAT re-
quest. If no response is received, a second communication is made, and 
documented in the HEART system. If still no response is received, the 
request is escalated to leadership within the HHSC Medicaid program. 

(f) Upon receipt of information from HHS or MCO staff, OM-
CAT staff review to determine if the concern has been addressed and 
if OMCAT staff can determine whether the complaint can be substan-
tiated. If the response is found to be inadequate by OMCAT staff or if 
additional information is required, OMCAT staff refer the contact back 
to HHS or MCO staff for additional review. 

(g) OMCAT staff [may] seek assistance from HHSC Medicaid 
program staff on some contacts, including complaints that raise ques-
tions about policy or contract compliance [at the discretion of OM-
CAT's managing ombudsman]. 

§87.217. Follow-up with Consumers. 

(a) OMCAT staff follow-up with a consumer or the consumer's 
LAR [legally authorized representative] within five business days of 
the date of receipt of the contact, and then at least every ten business 
days thereafter, until the contact is closed. 

(b) If the consumer provides consent, OO staff also follow-up 
with the consumer's health care provider. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203274 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 706-7120 

SUBCHAPTER C. OMBUDSMAN FOR 
CHILDREN AND YOUTH IN FOSTER CARE 
26 TAC §§87.301, 87.311, 87.319 

STATUTORY AUTHORITY 

The amendments are authorized by Government Code 
§§531.0171, 531.0213, and 531.02251; Government Code 
Chapter 531, Subchapter Y, as enacted by Senate Bill 830 
(84th Legislature, Regular Session, 2015); and Government 
Code §531.0055, General Responsibility for Health and Human 
Services System, which provides that the HHSC Executive 
Commissioner shall adopt rules for the operation and provision 
of services by the health and human services agencies. The 
new sections are authorized by Government Code §531.0171, 
Office of Ombudsman, and Government Code §531.0055, 
General Responsibility for Health and Human Services System, 
which provides that the HHSC Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 
The amendments affect Texas Government Code §§531.0171, 
531.0213, 531.02251, 531.0055, and 534.051; Texas Govern-
ment Code Chapter 531, Subchapter Y, as enacted by Senate 
Bill 830 (84th Legislature, Regular Session, 2015); and Texas 
Insurance Code §1355.2572. 
§87.301. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) DFPS--Department of Family and Protective Services. 
The state agency established by Chapter 40 of the Human Resources 
Code and responsible for administration of Child Protective Services. 

(2) DFPS OIA [OCR]--DFPS Office of Internal Affairs 
[Consumer Relations]. A neutral party that reviews complaints re-
garding case-specific activities of DFPS program areas to determine 
if policies and procedures were followed in compliance with DFPS 
administrative rules at Title 40, Part 19, Chapter 702, Subchapter I. 

(3) FCO--Foster Care Ombudsman. The Ombudsman for 
Children and Youth in Foster Care established by Texas Government 
Code Chapter 531, Subchapter Y, as enacted by Senate Bill 830 (84th 
Legislature, Regular Session, 2015). 

(4) Retaliation--A harmful action taken because of, or sub-
stantially motivated by, reprisal or revenge in response to a legally pro-
tected activity, such as making a good faith complaint. 

(5) Vendor contracted to provide services on behalf of 
DFPS--A vendor contracted as part of the community-based care 
model established by Texas Family Code Chapter 264, Subchapter 
B-1, Community-Based Care, including single source continuum 
contractors that provide placement and case management services. 

(6) Youth-- Children and youth in the conservatorship of 
DFPS, which ends at age 18. 

§87.311. Referrals to Other HHS Offices or Other Entities. 
(a) If a person other than a youth contacts FCO indicating the 

person wishes to provide information about a DFPS case, the person is 
given DFPS OIA’s [OCR's] contact information and transferred to that 
office. 

(b) If a youth contacts FCO with a complaint that does not 
allege a violation of a DFPS or HHS policy or procedure, FCO staff 
explains to the youth that it is outside the scope of FCO's ability to 
assist and offers the youth resources for working on the issue. 
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♦ ♦ ♦ 

(c) If an adjudicated youth that is not in foster care contacts 
FCO, the youth is referred to the Independent Ombudsman for the 
Texas Juvenile Justice System. 

(d) If a person other than a youth contacts FCO seeking infor-
mation about HHS programs, or indicating the person wishes to com-
plain about an HHS program, the person is transferred to OO staff that 
handle complaints regarding those programs. 

(e) Notwithstanding subsections (a) and (d) of this section, if 
FCO receives a case from the court-appointed attorney of a youth who 
cannot verbalize the youth’s own concern, either due to age or IDD, 
FCO staff does not refer the case but rather investigates the case and 
maintains communication with the court-appointed attorney on behalf 
of the youth. 

§87.319. Substantiating and Closing Complaints. 
(a) Once FCO staff have determined all pertinent information 

has been gathered and their investigation of a complaint is complete, 
they enter a resolution in the contact record, choosing substantiated 
[substantiate], unable to substantiate, or unsubstantiated. 

(b) For substantiated complaints, FCO staff also enter a pro-
gram corrective action based on the response provided by program 
staff. 

(c) An FCO complaint cannot be closed without a resolution 
and, for substantiated complaints, a program corrective action. 

(d) The complaint record documents informing program staff 
and the youth of the resolution. 

(e) A written response to program staff includes additional rec-
ommended corrective actions, when applicable. Regardless of whether 
DFPS, a vendor contracted to provide services on behalf of DFPS, or 
an HHS agency was the subject of the youth's complaint, DFPS is pro-
vided a copy of the written response to program staff. 

(f) A written response may be provided to the youth, if re-
quested, and includes: 

(1) a description of the steps taken to investigate the com-
plaint; 

(2) a general description of what FCO found as a result of 
the investigation; and 

(3) if a complaint is: 

(A) substantiated, a description of the actions taken by 
DFPS, a vendor contracted to provide services on behalf of DFPS, or 
the HHS agency in response to that finding; or 

(B) unsubstantiated, a description of additional steps 
the youth can take to have someone review the youth's concern (e.g., 
speak to a court-appointed advocate or to the judge assigned to the 
youth's case). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203276 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 706-7120 

SUBCHAPTER D. OMBUDSMAN FOR 
BEHAVIORAL HEALTH 
26 TAC §§87.401, 87.403, 87.405, 87.407, 87.409, 87.411,
87.413, 87.415, 87.417, 87.419 

STATUTORY AUTHORITY 

The amendments are authorized by Government Code 
§§531.0171, 531.0213, and 531.02251; Government Code 
Chapter 531, Subchapter Y, as enacted by Senate Bill 830 
(84th Legislature, Regular Session, 2015); and Government 
Code §531.0055, General Responsibility for Health and Human 
Services System, which provides that the HHSC Executive 
Commissioner shall adopt rules for the operation and provision 
of services by the health and human services agencies. The 
new sections are authorized by Government Code §531.0171, 
Office of Ombudsman, and Government Code §531.0055, 
General Responsibility for Health and Human Services System, 
which provides that the HHSC Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 
The amendments affect Texas Government Code §§531.0171, 
531.0213, 531.02251, 531.0055, and 534.051; Texas Govern-
ment Code Chapter 531, Subchapter Y, as enacted by Senate 
Bill 830 (84th Legislature, Regular Session, 2015); and Texas 
Insurance Code §1355.2572. 
§87.401. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) AMH--Adult Mental Health program. The home and 
community-based services adult mental health program, operated un-
der a Texas Medicaid state plan amendment and 26 TAC Chapter 307, 
Subchapter B. 

[(1) IDD--Intellectual and developmental disabilities.] 

(2) OBH--Ombudsman for Behavioral Health. The om-
budsman for behavioral health access to care established by the Texas 
Government Code §531.02251. 

(3) Parity--The requirement outlined in Texas Insurance 
Code Subchapter F of Chapter 1355 that a health benefit plan provide 
benefits and coverage for mental health conditions and substance use 
disorders under the same terms and conditions applicable to the plan's 
medical and surgical benefits and coverage. 

(4) State hospital--A state mental health facility operated 
by HHSC. 

§87.403. Creation of the Program and Populations Served. 

(a) OBH is established by Texas Government Code 
§531.02251, and is administratively attached to OO. 

(b) OBH serves as a neutral party to help consumers, including 
consumers who are uninsured or have public or private health benefit 
coverage, and behavioral health care providers navigate and resolve 
issues related to consumer access to behavioral health care, including 
care for mental health conditions and substance use disorders. OBH 
identifies, tracks, and helps report potential violations of Texas Insur-
ance Code Subchapter F of Chapter 1355. 

(c) OBH advocates for the rights and service needs of con-
sumers who have questions, concerns, or complaints regarding services 
provided by a state hospital, [or] an LBHA or LMHA, or through a con-
tract with HHSC as part of the AMH program. Specific rights of these 
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consumers are outlined in 25 TAC Chapter 404, Subchapter E (relating 
to Rights of Persons Receiving Mental Health Services). 

§87.405. Contact Information. 

(a) OO staff maintain a public website with OBH contact in-
formation and develop brochures and other materials that can be dis-
tributed to consumers seeking behavioral health services and health 
care providers. 

(b) In accordance with 25 TAC Chapter 404, Subchapter E 
(relating to Rights of Persons Receiving Mental Health Services), 
OBH's toll-free number is published in consumer rights handbooks 
made available at all service locations at state hospitals or LBHAs or 
LMHAs. Consumers at these facilities also have a right to be verbally 
explained all of their rights -- including the right to complain to OBH 
-- within 24 hours of admission. Additional situations that require a 
state hospital or an LBHA or LMHA to notify a consumer of OBH's 
contact information include: 

(1) any time an LBHA or LMHA determines a consumer is 
not in their priority population during the admission screening process, 
as outlined in 26 TAC §306.161 [25 TAC 412.161] (Screening and As-
sessment); 

(2) any time an LBHA or LMHA determines a consumer 
requesting interstate transfer is not eligible for admission to a state hos-
pital; and 

(3) in each state hospital and LBHA or LMHA's "Notice of 
Privacy Practice." 

(c) A consumer, the consumer's LAR [legally authorized rep-
resentative], or a health care provider may contact OBH through the 
following methods: 

(1) toll-free phone: 

(A) 1-800-252-8154 (8:00 a.m. to 5:00 p.m., Central 
Standard Time, Monday through Friday); or 

(B) 7-1-1 or 1-800-735-2989 for a person who has a 
hearing or speech disability; 

(2) toll-free fax: 1-888-780-8099; 

(3) mail to HHS Office of the Ombudsman, Ombudsman 
for Behavioral Health, P.O. Box 13247, Austin TX 78711-3247; or 

(4) online at hhs.texas.gov/ombudsman. 

§87.407. Confidentiality. 

(a) OBH staff adhere to statutory requirements and policy of 
the HHSC Health & Specialty Care System when protecting records of 
consumers receiving services at state hospitals. 

(b) OBH staff adhere to statutory requirements and policy of 
the HHSC IDD-Behavioral Health Services Department when protect-
ing records of consumers receiving services at LBHAs or LMHAs. 

(c) OBH staff obtain a consumer's consent before sharing the 
consumer's information with anyone other than HHS staff or LBHA 
or LMHA staff required to receive and respond to OBH complaints. 
This includes sharing information with a federal or state agency that 
regulates a consumer's health plan. Consent can be obtained from the 
consumer's LAR [legally authorized representative]. 

§87.409. Data and Reports. 

(a) OBH staff have access to data and systems maintained by 
the HHSC Health & Specialty Care System and the HHSC IDD-Behav-
ioral Health Services Department necessary to complete their investi-
gation of a contact. Specifically, OBH staff have access to the Client 

Assignment and Registration (CARE) system, and the Clinical Work-
station (CWS) system. 

(b) In accordance with Texas Insurance Code §1355.2572(b), 
OBH collaborates with the Texas Department of Insurance on an an-
nual report on the status of rights and responsibilities for mental health 
condition and substance use disorder benefits, and resolved and un-
resolved parity complaints [Texas Government Code §531.02251(g), 
OBH is part of the Mental Health Condition and Substance Use Dis-
order Parity Work Group and provides summary reports of concerns, 
complaints, and potential parity violations]. 

§87.411. Referrals to Other HHS Offices or Other Entities. 

(a) If a consumer, the consumer's LAR [legally authorized rep-
resentative], or a health care provider contacts OBH seeking informa-
tion or wishing to complain about an HHS program other than behav-
ioral health, the consumer, the consumer's LAR [legally authorized rep-
resentative], or the health care provider is transferred to OO staff that 
handle complaints regarding those programs. OBH staff inform the 
consumer, the consumer's LAR [legally authorized representative], or 
the health care provider of this referral and document it in the HEART 
system. 

(b) A resident of a state supported living center (SSLC), the 
consumer's LAR [legally authorized representative], or a health care 
provider is referred to the Office of the Independent Ombudsman for 
SSLCs established by Texas Health and Safety Code Subchapter C of 
Chapter 555. OBH staff inform the consumer, the consumer's LAR 
[legally authorized representative], or the health care provider of this 
referral and document it in the HEART system. 

(c) A consumer, the consumer's LAR [legally authorized rep-
resentative], or a health care provider seeking to complain about treat-
ment of a substance use disorder at a facility regulated by the HHSC 
Regulatory Services Division or seeking to complain about inappropri-
ate commitment at a facility regulated by the HHSC Regulatory Ser-
vices Division is transferred to staff in that division. OBH staff in-
form the consumer, the consumer's LAR [legally authorized represen-
tative], or the health care provider of this referral and document it in 
the HEART system. 

(d) A referral is made to the IDD Ombudsman [HHSC Reg-
ulatory Services Division] for a consumer receiving IDD services in 
the community through Home and Community-based Services or the 
Texas Home Living Program, a consumer receiving services from a 
local IDD authority, or the LAR [legally authorized representative] or 
health care provider of one of these consumers. OBH staff inform the 
consumer, the consumer's LAR [legally authorized representative], or 
the health care provider of this referral and document it in the HEART 
system. 

(e) A consumer presenting with concerns of imminent threat 
to the health or safety of the consumer or others is conferenced with 
LBHA or LMHA crisis services or local law enforcement. OBH staff 
stay connected with the consumer until crisis services are obtained. 
OBH staff document the referral in the HEART system. 

(f) A contact that relates to interstate transfer of a consumer 
in need of behavioral health services is referred to the HHSC Emer-
gency Services Program's Repatriation Program. OBH staff inform the 
consumer, the consumer's LAR [legally authorized representative], or 
a health care provider of this referral and document it in the HEART 
system. 

(g) A contact where a consumer, the consumer's LAR [legally 
authorized representative], or a health care provider alleges a Health In-
surance Portability and Accountability Act [HIPAA] violation by state 
hospital staff is referred to the HHSC Privacy Office. A contact where 
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a consumer, the consumer's LAR [legally authorized representative], 
or the health care provider alleges a HIPAA violation by an LBHA or 
LMHA staff is referred to the LBHA's or LMHA's contract manager 
within HHSC's IDD-Behavioral Health Services Department. OBH 
staff inform the consumer, the consumer's LAR [legally authorized rep-
resentative], or the health care provider of the referral and document it 
in the HEART system. 

§87.413. Intake of Contacts. 

(a) A contact received by postal mail, fax, or online submis-
sion is uploaded to the HEART system and assigned to available OBH 
staff for action within one business day [24 hours] of receipt. 

(b) A call received by OBH staff is immediately entered in the 
HEART system. 

(c) When OBH staff begin to review a contact, they take the 
following actions: 

(1) notify the consumer, the consumer's LAR [legally au-
thorized representative], or a health care provider of OBH's roles and 
responsibilities; 

(2) explain any referrals to other HHS staff or external or-
ganizations that are recommended; 

(3) explain the OBH complaint resolution process; 

(4) clarify the preferred method and timeline of follow-up 
communications; and 

(5) provide an estimated timeline in which a response can 
be expected. 

§87.415. Research and Communication with HHS Programs and 
Agencies that Regulate Health Plans. 

(a) For a contact involving a consumer receiving services at a 
state hospital, [or] an LBHA or LMHA, or the AMH program: 

(1) OBH staff review all available information about a con-
sumer through inquiry into HHS program systems before referring a 
contact to the appropriate rights protection officer [at the relevant state 
hospital or LBHA or LMHA], who is [are] responsible for receiving 
complaints from OBH[, per 25 TAC 404.164 (Rights Protection Offi-
cer at Department Facilities and Community Centers)]. 

(2) Each complaint is investigated to determine if HHS pol-
icy was followed by HHS staff and vendors contracted to provide ser-
vices, including LBHA or LMHA staff. Applicable policies include 
federal and state law, administrative rules, HHSC contracts, and inter-
nal program policies and procedures. 

(3) When OBH research through available systems is not 
sufficient to address the concern or determine whether a complaint can 
be substantiated, OBH staff request a response from the appropriate 
rights protection officer [at the relevant state hospital or LBHA or 
LMHA], if the consumer has consented to discussion of the contact. 

(4) Upon receipt of a response from a rights protection offi-
cer, OBH staff review to determine if the concerns have been addressed 
and if OBH staff can determine whether a complaint can be substan-
tiated. If the response is found to be inadequate by OBH staff or if 
additional information is required, OBH staff refer the contact back to 
the rights protection officer for additional review. 

(b) For a contact involving a consumer seeking behavioral 
health services through the consumer's health plan: 

(1) OBH staff refer a potential violation of Texas Insurance 
Code Subchapter F of Chapter 1355, to the appropriate regulatory or 
oversight agency. 

(A) A referral for a consumer with private insurance, 
the child health plan established under Chapter 62 of the Texas Health 
and Safety Code or insurance bought through the federal Health-
care.gov Marketplace is made to the Texas Department of Insurance. 

(B) A referral for a consumer whose employer offers a 
self-funded plan is made to the U.S. Department of Labor or, if appli-
cable, the public agency that administers the plan. 

(C) A referral for a consumer with Medicaid is made to 
the HHSC Medicaid & CHIP Services Department. 

(D) A referral for a consumer with Medicare is made 
to the U.S. Department of Health and Human Services' Medicare Om-
budsman program. 

(E) A referral for a consumer with Tricare is made to 
the U. S. Department of Defense's Defense Health Agency, Hearing 
and Claim's Collection Division. 

(2) OBH staff attempt to get a consumer to provide a copy 
of the explanation of benefits or denial letter from the consumer's health 
plan, which is submitted to the appropriate regulatory or oversight 
agency. 

(3) A contact relating to a potential parity violation is left 
open until a response is received from the appropriate regulatory or 
oversight agency. 

(4) OBH staff also provide a consumer, the consumer's 
LAR [legally authorized representative], or a health care provider 
information about how to file an appeal or a complaint with the 
consumer's health plan. 

§87.417. Follow-up with Consumers. 
(a) OBH staff follow-up with a consumer or the consumer's 

LAR [legally authorized representative] within five business days of 
the date of receipt of a contact, and then at least every ten business 
days thereafter, until the contact is closed. 

(b) If the consumer provides consent, OBH staff also fol-
low-up with the consumer's health care provider. 

§87.419. Substantiating and Closing Complaints. 
(a) Once OBH staff have determined all pertinent information 

has been gathered and their investigation of a complaint is complete, 
they determine if the complaint is substantiated, unsubstantiated, or 
unable to be substantiated. 

(b) A written response requested by a consumer or the con-
sumer's LAR [legally authorized representative] includes: 

plaint; 
(1) a description of the steps taken to investigate the com-

(2) a description of what OBH found as a result of their 
investigation; and 

(3) if a complaint is: 

(A) substantiated, a description of the actions taken in 
response; or 

(B) unsubstantiated, a description of additional steps 
the consumer can take to have someone review the consumer's con-
cerns (e.g., a referral to Disability Rights Texas). 

(c) If the consumer provides consent, OBH staff also notify 
the consumer's health care provider of the outcome of a complaint. 

(d) OBH staff notify the rights protection officer that reviewed 
a case of the OBH finding. On a substantiated complaint, the superin-
tendent of the relevant state hospital or the HHSC staff responsible for 
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enforcement of the LBHA or LMHA contract is also asked to respond 
with a summary of actions taken. If a response is received, OBH staff 
upload the response into the HEART system. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203277 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 706-7120 

SUBCHAPTER E. INTELLECTUAL 
OR DEVELOPMENTAL DISABILITY 
OMBUDSMAN 
26 TAC §§87.501, 87.503, 87.505, 87.507, 87.509, 87.511,
87.513, 87.515, 87.517, 87.519 

STATUTORY AUTHORITY 

The new sections are authorized by Government Code 
§§531.0171, 531.0213, and 531.02251; Government Code 
Chapter 531, Subchapter Y, as enacted by Senate Bill 830 
(84th Legislature, Regular Session, 2015); and Government 
Code §531.0055, General Responsibility for Health and Human 
Services System, which provides that the HHSC Executive 
Commissioner shall adopt rules for the operation and provision 
of services by the health and human services agencies. The 
new sections are authorized by Government Code §531.0171, 
Office of Ombudsman, and Government Code §531.0055, 
General Responsibility for Health and Human Services System, 
which provides that the HHSC Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 
The new sections affect Texas Government Code §§531.0171, 
531.0213, 531.02251, 531.0055, and 534.051; Texas Govern-
ment Code Chapter 531, Subchapter Y, as enacted by Senate 
Bill 830 (84th Legislature, Regular Session, 2015); and Texas 
Insurance Code §1355.2572. 
§87.501. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) HCS--The Home and Community-based Services Pro-
gram. A program operated by HHSC in accordance with §1915(c) of 
the Social Security Act. 

(2) IDDO--Intellectual or Developmental Disability Om-
budsman. 

(3) Program provider--A person that has a contract with 
HHSC to provide HCS or TxHmL program services. 

(4) TxHmL--The Texas Home Living Program. A program 
operated by HHSC in accordance with §1915(c) of the Social Security 
Act. 

§87.503. Creation of the Program and Populations Served. 

(a) IDDO serves as a neutral party to assist individuals with 
IDD, their LARs, their program providers, and LIDDAs as they nav-
igate and resolve issues related to individuals seeking and receiving 
HCS, TxHmL, or LIDDA services. 

(b) IDDO advocates for the rights and service needs of indi-
viduals with IDD or their LARs who have questions, concerns, or com-
plaints regarding HCS, TxHmL, or LIDDA services. 

§87.505. Contact Information. 
(a) OO staff maintain a public website with IDDO contact in-

formation and develop brochures and other materials that can be dis-
tributed to individuals with IDD seeking or receiving services, their 
LARs, their program providers, or LIDDAs. 

(b) In accordance with 40 TAC Chapter 4, Subchapter C (relat-
ing to Rights of Individuals with an Intellectual Disability) a LIDDA 
must post IDDO's toll-free number conspicuously in every program 
area. IDDO publishes handbooks describing the rights of individuals 
with IDD, including the right to contact IDDO. The handbooks must be 
given to an individual or the individual's LAR when the individual ap-
plies for services, and annually thereafter. Additionally, in accordance 
with 40 TAC Chapter 9 Subchapter D (relating to Home and Com-
munity-based Services (HCS) Program and Community First Choice 
(CFC)) and Subchapter N (relating to Texas Home Living (TxHmL) 
Program and Community First Choice (CFC)) HCS and TxHmL pro-
gram providers must protect and promote the rights of individuals with 
IDD, including informing them of their right to complain to IDDO and 
providing IDDO's toll-free number. 

(c) An individual with IDD or the individual's LAR may con-
tact IDDO through the following methods: 

(1) toll-free phone: 

(A) 1-800-252-8154 (8:00 a.m. to 5:00 p.m., Central 
Standard Time, Monday through Friday); or 

(B) 7-1-1 or 1-800-735-2989 for a person who has a 
hearing or speech disability; 

(2) toll-free fax: 1-888-780-8099; 

(3) mail to HHS Office of the Ombudsman, IDD Ombuds-
man, P.O. Box 13247, Austin TX 78711-3247; or 

(4) online at hhs.texas.gov/ombudsman. 

(d) IDDO also receives referrals from HHSC Regulatory Ser-
vices Division staff when they determine there may be rights violations 
or administrative concerns that do not fall within their statutory juris-
diction. 

§87.507. Confidentiality. 
(a) IDDO staff adhere to statutory requirements and policy of 

the HHSC Medicaid & CHIP Services Department when protecting 
records of individuals with IDD receiving services through the HCS 
and TxHmL programs. 

(b) IDDO staff adhere to statutory requirements and policy of 
the HHSC IDD-Behavioral Health Services Department when protect-
ing records of individuals with IDD receiving services at LIDDAs. 

(c) IDDO staff obtain consent from individuals with IDD or 
their LARs before sharing information with anyone other than HHS 
staff, the individual's program provider, or LIDDA staff required to 
receive and respond to IDDO complaints. 

§87.509. Data and Reports. 
IDDO staff have access to data and systems maintained by HHSC and 
DFPS necessary to complete their investigation of a contact, includ-

47 TexReg 5434 September 9, 2022 Texas Register 



♦ ♦ ♦ 

ing the Client Assignment and Registration (CARE) system, the Com-
munity Services Interest List (CSIL) system, Information Management 
Protecting Adults and Children in Texas (IMPACT), and the Texas Uni-
fied License Information Portal (TULIP). 

§87.511. Referrals to Other HHS Offices or Other Entities. 
(a) If individuals with IDD, their LARs, their program 

providers, or LIDDAs contact IDDO seeking information or wishing 
to complain about an HHS program other than IDD services, the in-
dividuals with IDD, their LARs, their program providers, or LIDDAs 
are transferred to OO staff that handle complaints regarding those 
programs. IDDO staff inform the individuals with IDD, their LARs, 
their program providers, or LIDDAs of this referral and document it 
in the HEART system. 

(b) Residents of state supported living centers (SSLCs) or their 
LARs are referred to the Office of the Independent Ombudsman for 
SSLCs established by Texas Health and Safety Code Chapter 555, Sub-
chapter C, and to the HHSC Regulatory Division. IDDO staff inform 
residents or their LARs of these referrals and document them in the 
HEART system. 

(c) Individuals with IDD receiving services at an Intermediate 
Care Facilities for Individuals with an Intellectual Disability or Related 
Conditions, their LARs, or their program providers are referred to the 
HHSC Regulatory Services Division. 

(d) Cases involving individuals with IDD, their LARs, their 
program providers, or LIDDAs who contact IDDO alleging solicita-
tion, as defined by Texas Occupations Code Chapter 102, by an HCS 
or TxHmL program provider are forwarded to the Office of Inspector 
General. 

(e) Contacts involving individuals with IDD, their LARs, or 
their program providers who allege a Health Insurance Portability 
and Accountability Act violation by LIDDA staff are referred to the 
LIDDA's contract manager within HHSC's IDD-Behavioral Health 
Services Department. IDDO staff inform individuals with IDD, their 
LARs, or their program providers of the referrals and document them 
in the HEART system. 

§87.513. Intake of Contacts. 
(a) A contact received by postal mail, fax, or online submis-

sion is uploaded to the HEART system and assigned to available IDDO 
staff for action within one business day of receipt. 

(b) A call received by IDDO staff is immediately entered in 
the HEART system. 

(c) When IDDO staff begin to review a contact, they take the 
following actions: 

(1) notify the individuals with IDD, their LARs, or their 
program providers of IDDO's roles and responsibilities; 

(2) explain any referrals to other HHS staff or external or-
ganizations that are recommended; 

(3) explain the IDDO complaint resolution processÍ¾ 

(4) clarify the preferred method and timeline of follow-up 
communications; and 

(5) provide an estimated timeline in which a response can 
be expected. 

§87.515. Research and Communication with HHS Programs. 
(a) IDDO staff review all available information about an in-

dividual with IDD through inquiry into HHS program systems before 
sending a contact to their program provider or the rights protection of-
ficer at the relevant LIDDA for review, if needed. 

(b) Each complaint is investigated to determine if HHS policy 
was followed by HHS staff and vendors contracted to provide services, 
including program providers and LIDDA staff. Applicable policies 
include federal and state law, administrative rules, HHSC contracts, 
and internal program policies and procedures. 

(c) When IDDO research through available systems is not suf-
ficient to address the concern or determine whether a complaint can 
be substantiated, IDDO staff request a response from HHS program 
staff, program providers, or the rights protection officer at the applica-
ble LIDDA, if individuals with IDD or their LARs have consented to 
discussion of the contact. 

(d) Upon receipt of a response from HHS program staff, pro-
gram providers, or a rights protection officer, IDDO staff review to 
determine if the concerns have been addressed and if IDDO staff can 
determine whether a complaint can be substantiated. If the response is 
found to be inadequate by IDDO staff or if additional information is 
required, IDDO staff refer the contact back to HHS program staff, the 
program provider, or the rights protection officer for additional review. 

§87.517. Follow-up with Individuals with IDD. 
IDDO staff follow-up with individuals with IDD or their LARs within 
one business day of the date of receipt of a contact, and then at least 
every ten business days thereafter, until the contact is closed. 

§87.519. Substantiating and Closing Complaints. 
(a) Once IDDO staff have determined all pertinent information 

has been gathered and their investigation of a complaint is complete, 
they determine if the complaint is substantiated, unsubstantiated, or 
unable to be substantiated. 

(b) Written responses requested by individuals with IDD or 
LARs include: 

(1) a description of the steps taken to investigate the com-
plaint; 

(2) a description of what IDDO found as a result of their 
investigation; and 

(3) if a complaint is: 

(A) substantiated, a description of the actions taken in 
response; or 

(B) unsubstantiated, a description of additional steps 
the individual with IDD can take to have someone review the individ-
ual's concerns (e.g., a referral to Disability Rights Texas), if applicable. 

(c) IDDO staff may ask the HHSC Regulatory Services Di-
vision staff responsible for enforcement of provider certification and 
contracts, IDD-BHS staff responsible for enforcement of LIDDA con-
tracts, or other program staff to provide a summary of actions taken 
in response to IDDO's determination. If a response is received, IDDO 
staff upload the response into the HEART system. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203278 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 706-7120 
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CHAPTER 745. LICENSING 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes in Title 26, Texas 
Administrative Code, Chapter 745, new Subchapter M, Admin-
istrative Reviews and Due Process Hearings, which consists 
of new §§745.8801, 745.8803, 745.8805, 745.8807, 745.8809, 
745.8811, 745.8813, 745.8815, 745.8831, 745.8833, 745.8835, 
745.8837, 745.8839, 745.8841, 745.8843, 745.8845, 745.8847, 
745.8849, 745.8851, 745.8853, 745.8855, 745.8871, 745.8873, 
745.8875, 745.8877, 745.8879, and 745.8881. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement House Bill (H.B.) 5, 
85th Legislature, Regular Session, 2017, directing the Texas De-
partment of Family and Protective Services (DFPS) to become a 
stand-alone agency that is separate from the Texas Health and 
Human Services Commission (HHSC) system. H.B. 5 moved 
the regulation of child care from DFPS to HHSC, with only the 
responsibility for investigating allegations of child abuse, neglect, 
and exploitation in child care operations remaining at DFPS. 
Since HHSC Child Care Regulation (CCR) is responsible for 
the administrative rules in Texas Administrative Code, Title 40, 
Chapter 745, Licensing, that impact child care operations, these 
rules must be transferred from DFPS to HHSC. CCR already ad-
ministratively transferred all the rules in Title 40, Chapter 745 to 
Title 26, Chapter 745, except for Subchapters K and M. Those 
subchapters could not be administratively transferred because 
some of the rules also apply to responsibilities that remained 
with DFPS. 
DFPS adopted rules applicable to DFPS responsibilities in Title 
40, Chapter 707. Accordingly, CCR is proposing Title 26, Chap-
ter 745, new Subchapter M, Administrative Reviews and Due 
Process Hearings, containing new rules applicable to CCR re-
sponsibilities. The repeal of Title 40, Chapter 745, Subchapter 
M, Administrative Reviews and Due Process Hearings, are pub-
lished elsewhere in this issue of the Texas Register. 

In addition to moving the content of the Subchapter M rules in 
Title 40 to Title 26, the changes to the Subchapter M rules (1) 
delete the duties that are specific to DFPS, including conducting 
administrative reviews for DFPS findings of child abuse, neglect, 
and exploitation in child care operations; (2) update the rules to 
match current practices, including (A) adding in multiple rules the 
adverse action of refusal to renew a permit when discussing ad-
verse actions, which was added by Senate Bill (S.B.) 568, 86th 
Legislature, Regular Session, 2019, [Texas Human Resources 
Code (HRC) §42.072], and was previously operationalized by 
CCR; (B) clarifying in §745.8875 that an operation under suspen-
sion may not continue to operate pending the outcome of an ad-
ministrative review and due process hearing, which was added 
by S.B. 764, 87th Legislature, Regular Session, 2021, [HRC 
§42.072(d-1)], and was previously operationalized by CCR; (C) 
adding a right to request an administrative review when CCR 
adds a condition to a corrective action plan for a probation that 
the operation is currently on (in §745.8803(a)(1)(E)); and (D) 
clarifying the limited right to request an administrative review or 
due process hearing when CCR determines a person or opera-
tion poses an immediate threat or danger to the health or safety 
of children (in §§745.8803(a)(5) and (b)(4), 745.8835(a)(6) and 
(b)(4), and 745.8877); (3) clarify when a request for an adminis-
trative review and due process hearing is timely (in §745.8805(c) 
and (d) and §745.8837(c) and (d)); (4) clarify that administra-
tive reviews will be conducted by HHSC Child Care Enforce-

ment (in §745.8809); (5) clarify the actions a person conducting 
an administrative review can take at the end of the review (in 
§745.8813); (6) extend the time frame a person conducting an 
administrative review has to issue a decision when no meeting 
or conference was held (in §745.8815); (7) clarify the rules for 
better readability and understanding; and (8) add citations for 
clarity. 
SECTION-BY-SECTION SUMMARY 

Proposed new §745.8801 describes an administrative review. 
The proposed rule has content from repealed §745.8801 and 
§745.8803 in Title 40, Chapter 745, Subchapter M. The state-
ment that CCR may not implement any decision or action that is 
the subject of the review until the due process rights concerning 
the decision or action are waived or exhausted was deleted from 
the proposed rule because it is not necessary. 
Proposed new §745.8803 describes who may request an admin-
istrative review. The proposed rule and chart have content from 
repealed §745.8805 and §745.8807 in Title 40, Chapter 745, 
Subchapter M. However, changes to the content were made to: 
(1) clarify that an operation may request an administrative review 
when CCR adds a condition to a corrective action plan for a pro-
bation that the operation is currently on; (2) delete the right to 
request an administrative review (A) when the person is desig-
nated as a perpetrator of abuse, neglect, or exploitation because 
those designations are now done by DFPS and any administra-
tive review would be conducted by DFPS; and (B) when CCR 
determines an operation poses an immediate threat or danger 
to the health or safety of children because the operation, via 
HRC §42.072(e), must seek injunctive relief in district court to 
operate in this scenario pending the administrative review; and 
(3) clarify a person will only be able to request an administrative 
review related to a determination that the person poses an im-
mediate threat or danger to the health or safety of children if the 
determination is based on a juvenile adjudication or another is-
sue unrelated to criminal history or a DFPS child abuse, neglect, 
or exploitation investigation. If the determination is related to a 
criminal arrest or charge, the determination is temporary pend-
ing the final outcome of the alleged crime; therefore, CCR will 
make a new determination once there is a final outcome. If the 
determination is related to an open DFPS child abuse, neglect, 
or exploitation investigation, CCR will reevaluate the determina-
tion at the close of the investigation, and the person may request 
an administrative review from DFPS if the investigation results in 
DFPS making a finding of child abuse, neglect, or exploitation. 
Proposed new §745.8805 describes how a person requests an 
administrative review. The proposed rule has content from a por-
tion of repealed §745.8806 and §745.8809 in Title 40, Chapter 
745, Subchapter M. In addition, a clarification has been added 
to the proposed rule explaining how to determine if a request for 
an administrative review is timely. 
Proposed new §745.8807 describes how a person waives the 
right to an administrative review. The proposed rule has content 
from a portion of repealed §745.8806 and §745.8817 in Title 40, 
Chapter 745, Subchapter M. 
Proposed new §745.8809 describes who conducts an adminis-
trative review. The proposed rule is a substantial change from 
repealed §745.8813 in Title 40, Chapter 745, Subchapter M, be-
cause the Child Care Enforcement department of HHSC will be 
conducting all administrative reviews. In addition, it clarifies that 
the person conducting the administrative review must not have 
directly supervised the person making the decision or action or 
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conducting the inspection or investigation that is being reviewed 
or otherwise been involved in the original decision, action, in-
spection, or investigation. 
Proposed new §745.8811 describes how an administrative re-
view is conducted. The proposed rule has content from repealed 
§745.8815 in Title 40, Chapter 745, Subchapter M, with updates 
to improve readability and understanding. There is also a new 
definition for "good cause" and a clarification that when an op-
eration has been cited for abuse, neglect, or exploitation, an ad-
ministrative review for a deficiency related to the abuse, neglect, 
or exploitation will be postponed pending the administrative re-
view before DFPS. 
Proposed new §745.8813 describes what actions a person con-
ducting an administrative review may take at the end of the re-
view, including upholding, overturning, or altering the decision or 
action. The proposed rule also describes how the person alters 
a decision or action. For example, the person may determine a 
more appropriate minimum standard addresses the relevant is-
sue. 
Proposed new §745.8815 lists the time frames for when a per-
son must issue an administrative review decision. The proposed 
rule updates the content from repealed §745.8815(f) in Title 40, 
Chapter 745, Subchapter M by (1) adding a longer time frame 
(60 days versus 21 days) when there has not been a conference 
or meeting; and (2) citing the definition for good cause. 
Proposed new §745.8831 describes what a due process hearing 
is. The proposed rule has content from repealed §745.8831 in 
Title 40, Chapter 745, Subchapter M. 
Proposed new §745.8833 defines "Legal Enforcement Depart-
ment." 
Proposed new §745.8835 describes who may request a due 
process hearing. The proposed rule and chart have content from 
repealed §745.8835 and §745.8837 in Title 40, Chapter 745, 
Subchapter M. In addition, the right to request a due process 
hearing was deleted for a CCR determination that an operation 
poses an immediate threat or danger to the health or safety of 
children because the operation, via HRC §42.072(e), must seek 
injunctive relief in district court to operate in this scenario pending 
the due process hearing. Moreover, a person will only be able 
to request a due process hearing related to a determination that 
the person poses an immediate threat or danger to the health 
or safety of children if the determination is based on a juvenile 
adjudication or another issue unrelated to criminal history or a 
DFPS child abuse, neglect, or exploitation investigation. If the 
determination is related to a criminal arrest or charge, the deter-
mination is temporary pending the final outcome of the alleged 
crime; therefore, CCR will make a new determination once there 
is a final outcome. If the determination is related to an open 
DFPS child abuse, neglect, or exploitation investigation, CCR 
will reevaluate the determination at the close of the investigation, 
and the person may request a due process hearing to dispute a 
DFPS finding of child abuse, neglect, or exploitation that has not 
been sustained. 
Proposed new §745.8837 describes how a person requests a 
due process hearing. The proposed rule has content from re-
pealed §745.8839 and §745.8841 in Title 40, Chapter 745, Sub-
chapter M. In addition, there is a clarification explaining how to 
determine if a request for a due process hearing is timely. 
Proposed new §745.8839 describes the process for scheduling 
a due process hearing and sending notice to the requestor. The 

proposed rule has content from repealed §745.8843(a) and (b) 
in Title 40, Chapter 745, Subchapter M, with minor updates to 
improve readability and understanding. 
Proposed new §745.8841 describes what happens if a re-
questor's address changes after the initial request for a hearing. 
The proposed rule has content from repealed §745.8843(c) in 
Title 40, Chapter 745, Subchapter M, with additional information 
that the last address that the requestor provided to the Docket 
Clerk will remain the address of record if the requestor fails to 
notify the Docket Clerk of a change in address. 
Proposed new §745.8843 describes when the Legal Enforce-
ment Department may nullify a request for a hearing. The pro-
posed rule has content from repealed §745.8843(d) in Title 40, 
Chapter 745, Subchapter M, with updates in terminology related 
to CCR now being at HHSC. 
Proposed new §745.8845 describes how a due process hear-
ing is conducted. The proposed rule has content from repealed 
§745.8845 in Title 40, Chapter 745, Subchapter M. 
Proposed new §745.8847 describes what information the par-
ties can discuss in a due process hearing. The proposed rule 
has content from repealed §745.8847 in Title 40, Chapter 745, 
Subchapter M, with updates to improve readability and under-
standing. 
Proposed new §745.8849 describes when an administrative law 
judge may combine due process hearings. The proposed rule 
has content from repealed §745.8851 in Title 40, Chapter 745, 
Subchapter M, with updates to improve readability and under-
standing. 
Proposed new §745.8851 describes the process that either party 
may use to appeal a final decision that the State Office of Admin-
istrative Hearings issues after a due process hearing. 
Proposed new §745.8853 describes what actions HHSC must 
take after the final decision in a due process hearing, includ-
ing the results of a subsequent appeal. The proposed rule has 
content from repealed §745.8849 in Title 40, Chapter 745, Sub-
chapter M, with updates and a new chart to improve readability 
and understanding. 
Proposed new §745.8855 describes how a person may waive 
the right to a due process hearing and the effective date of the 
waiver. The proposed rule and chart have content from repealed 
§745.8855 in Title 40, Chapter 745, Subchapter M, with updates 
to improve readability and understanding. 
Proposed new §745.8871 describes the circumstances in which 
a request for an administrative review will suspend the start date 
of a probation. The proposed rule has content from repealed 
§745.8871 in Title 40, Chapter 745, Subchapter M, with sub-
stantive changes to (1) delete the use of "evaluation"; (2) delete 
the previous wording that an administrative review could be re-
quested for one or more of the conditions imposed by the pro-
bation because the request for an administrative review must be 
for the entire probation; and (3) add that a current probation will 
continue if an operation requests an administrative review for an 
added condition to a corrective action plan for a probation that 
the operation is currently on. 
Proposed new §745.8873 states that the notice requirements are 
not postponed pending the outcome of an administrative review 
and due process hearing for the suspension of, revocation of, 
or refusal to renew a permit. The proposed rule has content 
from repealed §745.8873 in Title 40, Chapter 745, Subchapter 
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M. In addition, "posting requirements" has been updated to state 
"notice requirements" because the already updated §745.8656 
requires an operation to notify the parents of a suspension of, 
revocation of, or refusal to renew a permit in addition to the post-
ing requirement. 
Proposed new §745.8875 describes when an operation may op-
erate while appealing an adverse action, including an administra-
tive review and due process hearing. The proposed rule has con-
tent from repealed §745.8875 in Title 40, Chapter 745, Subchap-
ter M, with substantive changes to (1) clarify that an operation 
cannot continue to operate pending the outcome of an adminis-
trative review and due process hearing for a suspension, which 
is consistent with S.B. 764, 87th Legislature, Regular Session, 
2021, and has already been operationalized by CCR; (2) add the 
adverse action of refusal to renew a permit as an adverse action 
that is impacted by this rule (the operation may continue to op-
erate pending the outcome of the administrative review and due 
process hearing for the refusal to renew a permit unless CCR de-
termines the operation poses an immediate threat or danger to 
the health or safety of children); and (3) clarify that an operation 
may continue to operate without the adverse amendment pend-
ing the outcome of an administrative review and due process 
hearing for an adverse amendment. 
Proposed new §745.8877 states that an operation may seek in-
junctive relief from a district court if the operation disagrees with 
CCR's decision that the operation poses an immediate threat or 
danger to the health or safety of children. The proposed rule 
has content from repealed §745.8877 in Title 40, Chapter 745, 
Subchapter M, and a new cross reference to §745.8875(2) to 
clarify the proposed rule relates specifically to the immediate 
threat discussion in §745.8875(2). In addition, the proposed rule 
deletes the implication that an operation may request an admin-
istrative review and due process hearing when CCR determines 
the operation poses and immediate threat or danger to the health 
or safety of children. Instead, a new cross reference to HRC 
§42.072(e) requires an operation to seek injunctive relief from 
a district court if the operation disagrees with CCR's immediate 
threat determination. 
Proposed new §745.8879 describes when an operation may en-
roll new children pending the outcome of an administrative re-
view and due process hearing for a revocation of or refusal to 
renew a permit. The proposed rule has content from repealed 
§745.8879 in Title 40, Chapter 745, Subchapter M, with (1) the 
addition of the adverse action of refusal to renew a permit as an 
adverse action that is impacted by this rule; and (2) clarifying that 
an operation may also enroll new children if a district court grants 
the operation injunctive relief to continue to operate pending the 
outcome of an administrative review and due process hearing. 
Proposed new §745.8881 describes the kinds of investigations 
and inspections that will be conducted pending an administrative 
review and due process hearing. The proposed rule has content 
from repealed §745.8881 in Title 40, Chapter 745, Subchapter 
M, with the addition of investigations, including DFPS investiga-
tions. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the proposed rules will be in ef-
fect, enforcing or administering the rules do not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
proposed rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because the proposed rules are being moved from 
Title 40 to Title 26, with updates. The proposed rules do not 
impose any additional costs on small businesses, micro-busi-
nesses, or rural communities that are required to comply with 
the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to the pro-
posed rules because the rules do not impose a cost on regulated 
persons and are necessary to implement legislation that does not 
specifically state that §2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the proposed rules are in effect, the public benefit will 
be that the rules will be (1) easier to locate in the title of Texas Ad-
ministrative Code that relates specifically to HHSC; (2) updated 
to no longer include DFPS responsibilities; and (3) consistent 
with legislative changes. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
cause the proposed rules are not new and are be being moved 
from Title 40 to Title 26, with updates. The updated rules do not 
impose any additional costs on persons that are required to com-
ply with the rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed by 
email to Gerry.Williams@hhs.texas.gov. 

47 TexReg 5438 September 9, 2022 Texas Register 

mailto:Gerry.Williams@hhs.texas.gov


Written comments on the proposal may be submitted to Gerry 
Williams, Rules Writer, Child Care Regulation, HHSC, E-550, 
P.O. Box 149030, Austin, Texas 78714-9030; or by email to 
CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R084" in the subject 
line. 
SUBCHAPTER M. ADMINISTRATIVE 
REVIEWS AND DUE PROCESS HEARINGS 
DIVISION 1. ADMINISTRATIVE REVIEWS 
26 TAC §§745.8801, 745.8803, 745.8805, 745.8807,
745.8809, 745.8811, 745.8813, 745.8815 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of DFPS to HHSC. In addition, HRC §42.042(a) 
requires HHSC to adopt rules to carry out the requirements of 
Chapter 42 of HRC. 
The new sections affect Texas Government Code §531.0055 
and HRC §42.042 and §42.072. 
§745.8801. What is an administrative review? 

An administrative review is an informal review that determines 
whether a decision or action was appropriate under applicable laws 
and rules. An administrative review is not a formal hearing and does 
not involve formal examination and cross-examination of witnesses. 

§745.8803. Who may request an administrative review? 

(a) The following chart describes who may request an admin-
istrative review to dispute a decision or action: 
Figure: 26 TAC §745.8803(a) 

(b) An owner, partner, governing body, director, licensed ad-
ministrator, or designee of an operation may not request an administra-
tive review to dispute: 

(1) An automatic suspension or revocation of a permit un-
der Texas Human Resources Code (HRC) §42.052(j) or §42.054(f); 

(2) The implementation of a court order against the opera-
tion; 

(3) An emergency suspension or closure of the operation 
under HRC §42.073; 

(4) A determination that the operation poses an immediate 
threat or danger to the health or safety of children; or 

(5) An imposition of an administrative penalty against the 
operation. 

§745.8805. How does a person request an administrative review? 

(a) To request an administrative review, a person must submit 
a written request by regular mail, email, or fax to the name and address 
indicated in the notification letter or inspection report. 

(b) The written request must: 

(1) Describe the specific decision or action that the re-
questor is disputing; 

(2) Describe the reasons why the decision or action should 
not be upheld; 

(3) Include any documentation that supports the requestor's 
position, such as photographs, diagrams, or written and signed state-
ments; and 

(4) Be timely. 

(c) For a request to be timely: 

(1) A mailed request must be postmarked within 15 days 
after the person receives notification of the right to request an admin-
istrative review; or 

(2) An emailed or faxed request must be received within 
the 15 days after the person receives notification of the right to request 
an administrative review. 

(d) When determining whether a request was made timely: 

(1) If the notification or inspection report was delivered in 
person: 

(A) Add 15 calendar days to the date the notification or 
inspection report was delivered; and 

(B) Identify the first date after adding the 15 calendar 
days that is not a Saturday, Sunday, or legal holiday; or 

(2) If the notification or inspection report was delivered by 
regular mail: 

(A) Add 18 calendar days to the date the notification or 
inspection report was mailed (a requestor is presumed to have received 
the notification or inspection report three days after it was mailed); and 

(B) Identify the first date after the 18 calendar days that 
is not on a Saturday, Sunday, or legal holiday. 

§745.8807. How does a person waive the right to an administrative 
review? 

(a) A person waives the right to an administrative review by: 

(1) Failing to meet the requirements of §745.8805 of this 
division (relating to How does a person request an administrative re-
view?); or 

(2) Submitting a written statement stating that the person 
waives the right to the administrative review. 

(b) If a person waives the right to an administrative review, the 
decision or action will be upheld. When applicable, the Texas Health 
and Human Services Commission will send a notice of the right to a due 
process hearing as set forth in Division 2 of this Subchapter (relating 
to Due Process Hearings). If the person does not have a right to a due 
process hearing, the decision or action will be final. 

§745.8809. Who conducts an administrative review? 
(a) Administrative Reviews are conducted by Texas Health 

and Human Services Commission Child Care Enforcement (Regula-
tory Enforcement). 

(b) The person conducting an administrative review must not 
have: 
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♦ ♦ ♦ 

(1) Directly supervised the person making the decision or 
action or conducting the inspection or investigation that is being re-
viewed; or 

(2) Otherwise been involved in the original decision, ac-
tion, inspection, or investigation. 

§745.8811. How is an administrative review conducted? 

(a) The person conducting an administrative review may con-
duct the review by telephone conference, including virtual conferenc-
ing, or in a face-to-face meeting at the person's office. 

(b) Within 10 calendar days after receiving a request that meets 
the requirements of §745.8805 of this division (relating to How does 
a person request an administrative review?), the person conducting the 
administrative review will contact the requestor to schedule a date and 
time to conduct the review. 

(c) Subject to the limitations in subsection (h) of this section, 
the telephone conference or meeting must occur within 30 days of the 
date of this initial contact, unless additional time is necessary to com-
plete a records request related to the subject of the administrative re-
view. If additional time is necessary, the 30-day timeframe for complet-
ing the conference or meeting will begin when the requestor obtains the 
records. 

(d) The person conducting the administrative review will pro-
ceed with the review without conducting the telephone conference or 
meeting if: 

(1) The requestor does not respond to the person's attempts 
to schedule the conference or meeting within the 30-day timeframe and 
does not show good cause for the requestor's failure to respond within 
the timeframe; 

(2) The requestor does not schedule the conference or 
meeting within the 30-day timeframe and does not show good cause 
for the requestor's failure to schedule the conference or meeting within 
the timeframe; or 

(3) The requestor misses the scheduled conference or meet-
ing without requesting a delay under subsection (e) of this section. 

(e) To delay the telephone conference or meeting, the re-
questor must present a good cause reason for a delay, in writing, to 
the person conducting the administrative review before the time of the 
scheduled telephone conference or meeting. The person conducting 
the review will decide whether good cause exists to delay the confer-
ence or meeting. 

(f) "Good cause" in this section is a reason for taking an action 
or failing to take an action that is reasonable and justified when viewed 
in the context of the surrounding circumstances. 

(g) Following the telephone conference or meeting, the per-
son conducting the administrative review will review any documenta-
tion the requestor provided, may review any other relevant files, may 
ask additional questions, and may gather other relevant information, as 
needed. 

(h) When an operation has been cited for the abuse, neglect, 
or exploitation of a child in care, an administrative review for a defi-
ciency in the following will be postponed while the finding is pending 
an administrative review before the Texas Department of Family and 
Protective Services: 

(1) A standard related to ensuring that no child is abused, 
neglected, or exploited while in the care of the operation; or 

(2) A standard stating that the child has the right to be free 
from abuse, neglect, or exploitation. 

§745.8813. What actions may the person conducting the administra-
tive review take at the end of the review? 

(a) The person conducting an administrative review may up-
hold, overturn, or alter the decision or action. The person alters the 
decision or action by modifying it after assessing the relevant informa-
tion available at the end of the review. For example, if the subject of 
the review is a minimum standards deficiency, the person conducting 
the review may determine a more appropriate minimum standard ad-
dresses the relevant issue. 

(b) If the telephone conference or meeting did not occur for a 
reason outlined in §745.8811(d) of this division (relating to How is an 
administrative review conducted?), the person conducting the admin-
istrative review will base the decision to uphold, overturn, or alter the 
decision or action on the written request for a review, any supporting 
documentation submitted with the request, and any other information 
that the person gathered. 

(c) If the person overturns or alters the decision or action, the 
Texas Health and Human Services Commission (HHSC) will update 
HHSC records to reflect the change. 

(d) If the decision or action is altered, the requestor may not 
request an additional administrative review concerning the altered de-
cision or action. 

(e) If the requestor has the right to request a due process hear-
ing related to the altered decision or action, the altered decision or ac-
tion will be the subject of the hearing. 

(f) If the requestor does not have the right to request a due 
process hearing, the altered decision or action will be final. 

§745.8815. When will the person who conducts the administrative 
review issue a decision? 

(a) The person conducting the administrative review will pre-
pare and send a written decision to the requestor within the following 
timeframes, unless the person determines good cause exists to extend 
the relevant timeframe: 

(1) Within 21 calendar days of conducting the telephone 
conference or meeting; or 

(2) Within 60 days of the request for an administrative re-
view, if the telephone conference or meeting was not held for a reason 
outlined in §745.8811(d) of this division (relating to How is an admin-
istrative review conducted?). 

(b) "Good cause" in this section has the same meaning as 
stated in §745.8811(f) of this division. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203261 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 438-3269 

DIVISION 2. DUE PROCESS HEARINGS 
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26 TAC §§745.8831, 745.8833, 745.8835, 745.8837,
745.8839, 745.8841, 745.8843, 745.8845, 745.8847, 745.8849, 
745.8851, 745.8853, 745.8855 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of DFPS to HHSC. In addition, HRC §42.042(a) 
requires HHSC to adopt rules to carry out the requirements of 
Chapter 42 of HRC. 
The new sections affect Texas Government Code §531.0055 
and HRC §42.042 and §42.072. 
§745.8831. What is a due process hearing? 
A due process hearing is a formal legal proceeding before an admin-
istrative law judge of the State Office of Administrative Hearings to 
determine whether a decision or action was appropriate under applica-
ble laws and rules. 

§745.8833. What does "Legal Enforcement Department" mean in this 
division? 
The Legal Enforcement Department is the department of the Legal Ser-
vices Division of the Texas Health and Human Services Commission 
(HHSC) that represents HHSC during due process hearings and han-
dles other matters related to these hearings. 

§745.8835. Who may request a due process hearing? 
(a) The following chart describes who may request a due 

process hearing to dispute a decision or action: 
Figure: 26 TAC §745.8835(a) 

(b) An owner, partner, governing body, director, licensed ad-
ministrator, or designee of an operation may not request a due process 
hearing to dispute: 

(1) An automatic suspension or revocation of a permit un-
der Texas Human Resources Code (HRC) §42.052(j) or §42.054(f); 

(2) The implementation of a court order against the opera-
tion; 

(3) An emergency suspension or closure of the operation 
under HRC §42.073; or 

(4) A determination that the operation poses and immediate 
threat or danger to the health or safety of children. 

§745.8837. How does a person request a due process hearing? 
(a) To request a due process hearing, a person must send a writ-

ten request to the Docket Clerk for Licensing in the Legal Enforcement 
Department at the mailing address, email address, or fax number listed 
in the notice informing the person of the right to request a due process 
hearing. 

(b) The written request must: 

(1) Describe the specific decision or action that the re-
questor is disputing; 

(2) Describe the reasons why this decision or action should 
not be upheld; 

(3) Include a copy of the notification letter informing the 
requestor of the right to request a due process hearing; 

(4) Include the requestor's mailing address, even if the re-
quest is by email or fax; and 

(5) Be timely. 

(c) For a request to be timely: 

(1) A mailed request must be postmarked within 30 days 
after the person receives notification of the right to request a due 
process hearing; 

(2) An emailed or faxed request must be received within 
the 30 days after the person receives notification of the right to request 
a due process hearing; and 

(d) When determining whether a request was made timely: 

(1) If the notification of the right to request a due process 
hearing was delivered in person: 

(A) Add 30 calendar days to the date the notification 
was delivered; and 

(B) Identify the first date after adding the 30 calendar 
days that is not a Saturday, Sunday, or legal holiday; or 

(2) If the notification of the right to request a due process 
hearing was delivered by regular mail: 

(A) Add 33 calendar days to the date the notification 
was mailed (a requestor is presumed to have received the notification 
three days after it was mailed); and 

(B) Identify the first date after the 33 calendar days that 
is not on a Saturday, Sunday, or legal holiday. 

§745.8839. What is the process for scheduling a due process hearing 
and notifying the requestor? 

(a) After a person requests a due process hearing, the Legal 
Enforcement Department will ask the State Office of Administrative 
Hearings (SOAH) to appoint an administrative law judge to conduct 
a hearing to make a final decision regarding whether the decision or 
action was appropriate under applicable laws and rules. 

(b) After SOAH assigns a docket number to the case: 

(1) The Legal Enforcement Department will send the re-
questor a notice of the hearing by regular and certified mail to the last 
known address noted in the records; or 

(2) If the Docket Clerk has received written notice of repre-
sentation from an attorney who will be representing the requestor at the 
hearing, the Legal Enforcement Department will send the notice to the 
attorney in a manner allowed under the rules referenced in §745.8845 
of this division (relating to How is a due process hearing conducted?). 

§745.8841. What happens if a requestor's address changes after the 
initial request for a hearing? 

(a) The requestor is responsible for notifying the Docket Clerk 
in writing of any change in the requestor's address that occurs after the 
initial request for a hearing. 

(b) If the requestor fails to notify the Docket Clerk of an ad-
dress change, the last address that the requestor provided to the Docket 
Clerk will remain the address of record for any notice that the Legal 
Enforcement Department sends the requestor. 

§745.8843. When may the Legal Enforcement Department nullify a 
request for a due process hearing? 

(a) If the request for a due process hearing relates to a Central 
Registry finding of child abuse, neglect, or exploitation that was not 
conducted in a child care operation under Texas Administrative Code, 
Title 40, Chapter 707, Subchapter C (relating to Child Care Investiga-
tions), the Legal Enforcement Department may nullify the request upon 
determining that the requestor is no longer present at the operation that 
requested the original background check on the requestor. 
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(b) A nullification will not affect the requestor's ability to dis-
pute the finding in relation to a future background check. 

(c) The Legal Enforcement Department may not nullify a re-
quest for a hearing if: 

(1) The requestor is not present at the operation because 
Licensing determined that the requestor is ineligible to be present at 
the operation because of the finding, unless the requestor agrees to the 
nullification; or 

(2) The Texas Health and Human Services Commission is 
taking adverse action against an operation because of the finding. 

§745.8845. How is a due process hearing conducted? 

A due process hearing is conducted according to the following proce-
dural rules, which are incorporated into this rule by reference: 

(1) Rules of the State Office of Administrative Hearings 
(SOAH) found at Texas Administrative Code, Title 1, Part 7, Chapter 
155 (relating to Rules of Procedure); 

(2) Applicable provisions of the Texas Government Code, 
Chapter 2001, Administrative Procedures Act (APA); and 

(3) The Texas Rules of Civil Procedure, to the extent that 
they do not conflict with the SOAH rules or the applicable APA provi-
sions. 

§745.8847. What information can the parties discuss in a due process 
hearing? 

(a) During a due process hearing the parties may discuss: 

(1) Facts directly relevant to the decision or action, includ-
ing relevant facts that staff did not previously evaluate; and 

(2) Interpretations of directly relevant facts. 

(b) Alleged changes that have been made to the operation after 
the decision to take adverse action are not directly relevant to the due 
process hearing, and the administrative law judge may exclude them. 

§745.8849. Can an administrative law judge address multiple deci-
sions and actions during a single due process hearing? 

An administrative law judge (ALJ) appointed by the State Office of Ad-
ministrative Hearings may address multiple decisions and actions that 
are related to each other during a single due process hearing. For ex-
ample, if the Texas Health and Human Services Commission (HHSC) 
has decided to revoke an operation's license based on an abuse find-
ing made by the Texas Department of Family and Protective Services 
(DFPS), the ALJ may address these matters during the same hearing. 
However, the ALJ's final decision must include determinations for both 
DFPS's finding of abuse and HHSC's revocation of the operation's li-
cense. 

§745.8851. Who may appeal the final decision after a due process 
hearing? 

After the administrative law judge appointed by the State Office of 
Administrative Hearings (SOAH) issues the final decision after a due 
process hearing, either party may file an appeal in district court by fol-
lowing the provisions of Texas Government Code, Chapter 2001, Ad-
ministrative Procedures Act, including filing a timely motion for re-
hearing with SOAH. 

§745.8853. What action must the Texas Health and Human Services 
Commission take after the final decision in a due process hearing? 

After there is a final decision in a due process hearing, including the 
results of a subsequent appeal, the Texas Health and Human Services 
Commission (HHSC) must take the action described in the following 
chart: 

Figure: 26 TAC §745.8853 

§745.8855. Can a person waive the right to a due process hearing? 
(a) A person may waive the right to a due process hearing: 

(1) By not requesting a hearing according to §745.8837 of 
this division (relating to How does a person request a due process hear-
ing?); or 

(2) By submitting a written statement that waives the right 
to a due process hearing to the Legal Enforcement Department. 

(b) If a person waives the right to a due process hearing: 

(1) By not requesting a hearing according to §745.8837 of 
this division, the decision or action will be effective as noted in the 
chart: 
Figure: 26 TAC §745.8855(b)(1) 

(2) By submitting a written statement waiving the right to 
a hearing, the decision or action will be effective on the date the Texas 
Health and Human Services Commission receives the waiver. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203262 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 438-3269 

DIVISION 3. OPERATING PENDING AN 
ADMINISTRATIVE REVIEW AND DUE 
PROCESS HEARING 
26 TAC §§745.8871, 745.8873, 745.8875, 745.8877,
745.8879, 745.8881 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of DFPS to HHSC. In addition, HRC §42.042(a) 
requires HHSC to adopt rules to carry out the requirements of 
Chapter 42 of HRC. 
The new sections affect Texas Government Code §531.0055 
and HRC §42.042 and §42.072. 
§745.8871. Does a request for an administrative review suspend the 
start date of probation? 

(a) If you request an administrative review regarding proba-
tion, the probation, including the implementation of the corrective ac-
tion plan and the posting requirements at §745.8641(3) of this chap-
ter (relating to What requirements must I meet during the probation 
period?), are suspended pending the outcome of the administrative re-
view. Once the administrative review is complete, the Texas Health and 
Human Services Commission (HHSC) will notify you of the decision 
of the administrative review and the new start date for the probation, if 
appropriate. 
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(b) If HHSC adds a condition of probation while you are cur-
rently on probation and you request an administrative review on the 
new condition of probation, your current probation will continue. Once 
the administrative review is complete, HHSC will notify you of the de-
cision and any change in conditions that need to be made to the proba-
tion. 

§745.8873. If the Texas Health and Human Services Commission is 
imposing a suspension of, revocation of, or refusal to renew my permit, 
are the notice requirements postponed until the outcome of the admin-
istrative review and due process hearing? 

No, you must meet the notice requirements for a suspension, revoca-
tion, or refusal to renew at §745.8656 of this chapter (relating to Are 
there any notice requirements when Licensing attempts to take adverse 
action against my operation?) pending the outcome of the administra-
tive review and due process hearing. 

§745.8875. May I operate during the appeal of an adverse action, 
including pending the outcome of an administrative review and due 
process hearing? 

Whether you may operate during the appeal of an adverse action de-
pends upon the type of adverse action the Texas Health and Human 
Services (HHSC) is imposing against you: 

(1) If HHSC is suspending your permit or denying you a 
permit, you may not operate pending the outcome of an administrative 
review and due process hearing; 

(2) If HHSC is revoking or refusing to renew your permit, 
you may continue to operate pending the outcome of the administra-
tive review and due process hearing unless Licensing determines the 
operation poses an immediate threat or danger to the health or safety of 
children according to §745.751 of this chapter (relating to What factors 
does Licensing consider when determining if a person or operation is 
an immediate threat to the health or safety of children?); and 

(3) If HHSC is adversely amending your permit, you may 
continue to operate without the adverse amendment pending the out-
come of the administrative review and due process hearing. 

§745.8877. What if I disagree with Licensing's decision that my op-
eration poses an immediate threat or danger to the health or safety of 
children? 

If you disagree with the determination that your operation poses an im-
mediate threat or danger to the health or safety of children as described 
in §745.8875(2) of this division (relating to May I operate during the 
appeal of an adverse action, including pending the outcome of an ad-
ministrative review and due process hearing?), you may seek injunc-
tive relief from a district court in Travis County or in the county where 
the operation is located, as required by Texas Human Resources Code 
§42.072(e). 

§745.8879. If the Texas Health and Human Services Commission is 
imposing a revocation of or refusal to renew my permit, may I enroll 
new children pending the outcome of an administrative review and due 
process hearing? 

(a) You may enroll new children pending the outcome of an 
administrative review and due process hearing for a revocation of or a 
refusal to renew your permit: 

(1) If you are able to continue to operate as explained in 
§745.8875(2) of this division (relating to May I operate during the ap-
peal of an adverse action, including pending the outcome of an admin-
istrative review and due process hearing?); or 

(2) A district court grants you injunctive relief to continue 
to operate as explained in §745.8877 of this division (relating to What 

if I disagree with Licensing's decision that my operation poses an im-
mediate threat or danger to the health or safety of children?). 

(b) If you are allowed to enroll children pending the outcome 
of an administrative review and due process hearing according to sub-
section (a) of this section, you must inform anyone seeking to enroll a 
child that HHSC is seeking to revoke or refuse to renew your permit 
and that you are continuing to care for children pending the outcome 
of the administrative review and due process hearing. 

§745.8881. What kinds of inspections and investigations will be con-
ducted if I continue to operate pending the outcome of an administra-
tive review and due process hearing? 
A pending enforcement action does not affect Licensing's responsibil-
ity to inspect or investigate your operation. Licensing must continue 
to conduct inspections and investigations while you are operating. The 
Texas Department of Family and Protective Services must also investi-
gate any allegations of child abuse, neglect, and exploitation while you 
are operating. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203263 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 438-3269 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 1. TEXAS DEPARTMENT OF 
PUBLIC SAFETY 

CHAPTER 15. DRIVER LICENSE RULES 
SUBCHAPTER C. EXAMINATION 
REQUIREMENTS 
37 TAC §15.58 

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.58, concerning Medical Advisory 
Board Referrals. The proposed rule amendments modify the 
evaluation criteria utilized for submitting driver license appli-
cants to the Medical Advisory Board in accordance with Texas 
Transportation Code, §521.142(e-1) and to comply with Federal 
Register notice (FR 84 5549) related to commercial drivers with 
insulin-treated diabetes mellitus. 
Suzy Whittenton, Chief Financial Officer, has determined that for 
each year of the first five-year period this rule is in effect there 
will be no fiscal implications for state or local government, or local 
economies. 
Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who 
are required to comply with the rule as proposed. There is no 
anticipated negative impact on local employment. 

PROPOSED RULES September 9, 2022 47 TexReg 5443 



Ms. Whittenton has determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
as a result of this rule will be a clearer understanding of require-
ments for determining driver limitation due to possible medical 
conditions. 
The department has determined this proposal is not a "major 
environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 
The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this proposal. Accordingly, 
the department is not required to complete a takings impact as-
sessment regarding this proposal. 
The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program; 
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or 
decrease in future legislative appropriations to the agency; nor 
will it require an increase or decrease in fees paid to the agency. 
The proposed rulemaking does not create a new regulation. The 
proposed rulemaking does not expand, limit or repeal an exist-
ing regulation. The proposed rule does not increase or decrease 
the number of individuals subject to the rule's applicability. Dur-
ing the first five years the proposed rule is in effect the proposed 
rule should not impact positively or negatively the state's econ-
omy. 
Comments on the proposal may be submitted to Charles McIn-
nis, Driver License Division, Texas Department of Public Safety, 
P.O. Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 
424-5233; or by email to DLDrulecomments@dps.texas.gov. 
Comments must be received no later than thirty (30) days from 
the date of publication of this proposal. 
This proposal is made pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the depart-
ment's work and Texas Transportation Code, §521.005, which 
authorizes the department to adopt rules necessary to adminis-
ter Chapter 521 of the Texas Transportation Code. 
Texas Government Code, §411.004(3), and Texas Transporta-
tion Code, §521.005 and, §521.142(e-1), are affected by this 
proposal. 
§15.58. Medical Advisory Board Referrals. 

Persons applying for or holding a Texas driver license and having a 
physical or mental condition, the extent of which cannot be determined 
by the department, are referred to the Medical Advisory Board for fur-
ther evaluation. 

(1) The criteria for referral for physical conditions are as 
follows: 

(A) Eye disorders: 

(i) eye diseases: all applicants under the care of a 
physician, excluding the fitting of lenses when no disease is present; 

(ii) telescopic lenses: all applicants requiring the use 
of telescopic lenses to pass the vision test must successfully complete a 
comprehensive road test before licensure and will only be referred the 
first time the applicant presents using telescopic lenses. 

(B) Cardiovascular diseases: 

(i) heart attack: 

(I) if applicant for Class A, Class B, or any CDL 
license has had a heart attack within the past two years; 

(II) if applicant for a non-CDL Class C or Class 
M license has had a heart attack during the past year. 

(ii) angina pectoris, arrhythmia, arterial aneurysms, 
coronary bypass surgery, dyspnea, myocardial infarction: all applicants 
under the care of a physician. 

(iii) hypertension: 

(I) if applicant for a Class A, Class B, or any 
CDL has had any loss of consciousness or any alteration of conscious-
ness within the past two years; 

(II) if applicant for a non-CDL Class C or Class 
M has had any loss of consciousness or any alteration of consciousness 
within the past year. 

(iv) blood vessel disorders: all applicants, if under 
the care of a physician and a qualifying road test has confirmed con-
siderable interference with braking, steering, manipulation of controls 
or acceleration. 

(v) syncope: all applicants with any loss of con-
sciousness or any alteration of consciousness due to cardiovascular 
problems within the past year. 

(C) Metabolic disorders: 

(i) diabetes [Diabetes] mellitus: 

[(I)] all applicants under the care of a physician 
or with hyperglycemia or hypoglycemia severe enough to cause neuro-
logical dysfunction (confusion, motor dysfunction or loss of conscious-
ness) or result in any type or degree of vehicle accident within the past 
two years.[;] 

[(II) if applicant for any cargo or property trans-
port vehicles included in Class A, B, or C and is currently taking in-
sulin.] 

(ii) chronic renal failure: if applicant for any cargo 
or property transport vehicles included in Class A, B, or C and uremia 
must be controlled by regular dialysis. 

(D) Respiratory conditions: all applicants, if under the 
care of a physician and a qualifying road test has confirmed that short-
ness of breath or audible wheezing considerably affects safe driving 
ability. 

(E) Neurological disorders: 

(i) transient cerebral ischemic attack, stroke, nar-
colepsy, excess daytime sleeping or sleep apnea: all applicants under 
the care of a physician. 

(ii) cerebral vascular accident (stroke): all appli-
cants with any degree of persistent neurological deficit (applicant must 
take and pass a qualifying road test prior to referral) or if applicant has 
lost consciousness, "blacked out" or fainted within the past year. 

(iii) convulsive disorders: 
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(I) if applicant for a cargo transport, passenger 
transport or emergency vehicle in Classes A, B or C and has history of 
recurrent seizures (those requiring medication therapy or has had any 
seizure activity within the past ten years if the applicant is not taking 
medication), epileptic or convulsive attacks; 

(II) if applicant for a private vehicle in Class C 
or M and has had seizures or epileptic or convulsive attacks within the 
past year; 

(iv) movement disorders (conditions including but 
not limited to Parkinsonism, Torticollis, myoclonus and choreoatheto-
sis): all applicants if disorder is active and progressive (the applicant 
must also take and pass a qualifying road test prior to referral). 

(2) The criteria for referral for psychiatric disorders are as 
follows: 

(A) Mental or psychiatric condition that affects the abil-
ity to safely operate a motor vehicle. [Mental, nervous or emotional 
patients. All applicants, as follows:] 

[(i) involuntary psychiatric patient committed for 
indefinite hospitalization (applicant must pass all required tests prior 
to referral and must present a court restoration to competency or a 
certificate of discharge);] 

[(ii) involuntary psychiatric patient with a guardian 
appointed (applicant must pass all required tests prior to referral and 
must present a court restoration to competency. A certificate of dis-
charge is not acceptable);] 

[(iii) all other psychiatric patients if under the care 
of a physician or if any significant behavioral problems or adverse drug 
therapy reactions exist (applicant must pass all required tests prior to 
referral).] 

(B) Alcohol-induced problems: All applicants, as fol-
lows: 

(i) three or more convictions for offenses involving 
drinking, the last offense occurring within past two years; 

(ii) involvement in two or more accidents while 
drinking, the last incident occurring within past two years; 

(iii) a reliable report that applicant has had an active 
drinking problem within the past two years; 

(iv) admits to an active drinking problem within the 
past two years; 

(v) under the care of a physician (exception: if there 
is no documented history of any episodes of alcohol abuse and appli-
cant voluntarily enrolled in and successfully completed a recognized 
rehabilitation program, the applicant will not be referred). 

(C) Drug-induced problems: All applicants, as follows: 

(i) addiction to any drug affecting safe driving abil-
ity; 

(ii) a reliable report that applicant has had an active 
drug problem in the past two years; 

(iii) admits to an active drug problem in the past two 
years; 

(iv) under the care of a physician. 

(3) The criteria for referral for other conditions or disor-
ders are as follows: All applicants, if under the care of a physician, and 
a qualifying road test has confirmed that safe driving ability is con-
siderably affected by the condition. Examples of conditions that will 

be evaluated by testing rather than by referral include but are not lim-
ited to: amputation, back pain, cerebral palsy, congenital birth defects, 
fibromyalgia, hemiplegia, multiple sclerosis, osteoporosis, post polio 
disabilities, scoliosis, spina bifida, spinal cord injuries, spinal menin-
gitis, Tourette's syndrome and/or traumatic brain injuries. 

(4) Terms defined. 

(A) Under the care of a physician--having been referred 
to for treatment or having received treatment from a physician for the 
medical condition or conditions indicated in the past 12 months without 
a release from further treatment. This does not apply to a condition(s) 
diagnosed over 12 months ago and treatment consisting of only peri-
odic visits to a physician for check up and maintenance. 

(B) Active drinking problem--use of alcoholic bever-
ages to the extent of interfering with driving, working, social, or family 
responsibilities as confirmed by any one of the following occurring in 
the past six months: 

(i) an arrest involving alcohol; 

(ii) a reliable family report of excessive use of alco-
hol; 

(iii) a contact with a social agency because of the use 
of alcohol; 

(iv) demonstrated psychological dependence on al-
cohol. 

(C) Active drug problem--use of drugs to the extent of 
interfering with driving, working, social, or family responsibilities as 
confirmed by any one of the following occurring in the past six months: 

(i) an arrest involving drugs; 

(ii) a reliable family report of use of drugs; 

(iii) a contact with social agencies because of use of 
drugs; 

(iv) demonstrated psychological dependence on 
drugs. 

(5) Guidelines for referral of alcohol or drug dependency. 
An applicant whose presents a written statement from the attending 
physician, hospital administrator, or treatment center administrator ver-
ifying successful completion of a voluntary alcohol treatment program 
(except the DWI Education Program required under the Code of Crim-
inal Procedure, Article 42.12, §6f) dated subsequent to the last known 
report or episode shall not be referred to the Medical Advisory Board 
if there is no documented history of any episodes of alcohol abuse. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203288 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 424-5848 

SUBCHAPTER L. ELECTION IDENTIFICA-
TION CERTIFICATE 
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37 TAC §15.181 

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.181, concerning Election Identifica-
tion Certificate. The 85th Legislature enacted Senate Bill 5 which 
modified eligibility for an Election Identification Certificate in the 
Texas Election Code, §63.0101. Prior law stated that a doc-
ument used to establish eligibility for an election identification 
certificate must not have expired earlier than 60 days before 
the date of application. The proposed rule amendments are de-
signed to ensure §15.181 is consistent with Texas Election Code, 
§63.0101 which requires the produced documentation to have 
not expired earlier than four years before the date of application. 
Suzy Whittenton, Chief Financial Officer, has determined that for 
each year of the first five-year period this rule is in effect there 
will be no fiscal implications for state or local government, or local 
economies. 
Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who 
are required to comply with the rule as proposed. There is no 
anticipated negative impact on local employment. 
Ms. Whittenton has determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
as a result of this rule will be clarification of the requirements for 
the issuance of an Election Identification Certificate. 
The department has determined this proposal is not a "major 
environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 
The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this proposal. Accordingly, 
the department is not required to complete a takings impact as-
sessment regarding this proposal. 
The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program; 
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or 
decrease in future legislative appropriations to the agency; nor 
will it require an increase or decrease in fees paid to the agency. 
The proposed rulemaking does not create a new regulation. The 
proposed rulemaking does not expand, limit or repeal an exist-
ing regulation. The proposed rule does not increase or decrease 
the number of individuals subject to the rule's applicability. Dur-
ing the first five years the proposed rule is in effect the proposed 
rule should not impact positively or negatively the state's econ-
omy. 
Comments on the proposal may be submitted to Charles McIn-
nis, Driver License Division, Texas Department of Public Safety, 
P.O. Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 
424-5233; or by email to DLDrulecomments@dps.texas.gov. 

Comments must be received no later than thirty (30) days from 
the date of publication of this proposal. 
This proposal is made pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the depart-
ment's work; Texas Transportation Code, §521.005, which au-
thorizes the department to adopt rules necessary to administer 
Chapter 521 of the Texas Transportation Code; and Texas Elec-
tion Code, §63.0101. 
Texas Government Code, §411.004(3), Texas Transportation 
Code, §521.005, and Texas Election Code, §63.0101, are 
affected by this proposal. 
§15.181. Eligibility for Election Identification Certificate. 

(a) An applicant must be at least 17 years and 10 months of 
age in order to apply for an election identification certificate. 

(b) An applicant must affirm that the person is obtaining the 
certificate for the purpose of satisfying Election Code, §63.001(b) and 
does not have another form of identification described by Election 
Code, §63.0101. 

(c) An applicant must: 

(1) Be a registered voter in this state and present a voter 
registration card issued to the individual; or 

(2) Be eligible for voter registration under Election Code, 
§13.001 and submit an application for voter registration. 

(d) An applicant who has been issued any of the following doc-
uments is not eligible to receive an election identification certificate: 

(1) A driver license, election identification certificate, or 
personal identification certificate issued by the department that has not 
expired or that expired no earlier than four years [60 days] before the 
date of application; 

(2) A United States military identification card that con-
tains the person's photograph that has not expired or that expired no 
earlier than four years [60 days] before the date of application; 

(3) A United States citizenship certificate issued to the per-
son that contains the person's photograph; 

(4) A United States passport issued to the person that has 
not expired or that expired no earlier than four years [60 days] before 
the date of application; or 

(5) A license to carry or a concealed handgun license issued 
to the person by the department that has not expired or that expired no 
earlier than four years [60 days] before the date of application. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203290 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 424-5848 
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CHAPTER 16. COMMERCIAL DRIVER 
LICENSE 
SUBCHAPTER A. LICENSING REQUIRE-
MENTS, QUALIFICATIONS, RESTRICTIONS, 
AND ENDORSEMENTS 
37 TAC §16.5 

The Texas Department of Public Safety (the department) pro-
poses amendments to §16.5, concerning Qualifications to Drive 
in Intrastate Commerce. These proposed rule amendments are 
necessary to comply with 49 Code of Federal Regulations (CFR) 
Part 391 which relates to the new alternative vision standards. 
The new vision standards detailed in the CFR replace Texas' cur-
rent vision exemption program for intrastate commercial driver 
license applicants. 
Suzy Whittenton, Chief Financial Officer, has determined that for 
each year of the first five-year period this rule is in effect there 
will be no fiscal implications for state or local government, or local 
economies. 
Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who 
are required to comply with the rule as proposed. There is no 
anticipated negative impact on local employment. 
Ms. Whittenton has determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
is a clearer understanding of the minimum requirements for the 
alternative vision standards for applicants applying for or renew-
ing an intrastate commercial driver license. 
The department has determined this proposal is not a "major 
environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 
The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this proposal. Accordingly, 
the department is not required to complete a takings impact as-
sessment regarding this proposal. 
The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program; 
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or 
decrease in future legislative appropriations to the agency; nor 
will it require an increase or decrease in fees paid to the agency. 
The proposed rulemaking does not create a new regulation. The 
proposed rulemaking does not expand, limit or repeal an exist-
ing regulation. The proposed rule does not increase or decrease 
the number of individuals subject to the rule's applicability. Dur-
ing the first five years the proposed rule is in effect the proposed 
rule should not impact positively or negatively the state's econ-
omy. 

Comments on the proposal may be submitted to Charles McIn-
nis, Driver License Division, Texas Department of Public Safety, 
P.O. Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 
424-5233; or by email to DLDrulecomments@dps.texas.gov. 
Comments must be received no later than thirty (30) days from 
the date of publication of this proposal. 
This proposal is made pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the depart-
ment's work and Texas Transportation Code, §522.005, which 
authorizes the department to adopt rules necessary to adminis-
ter Chapter 522 of the Texas Transportation Code. 
Texas Government Code, §411.004(3) and Texas Transportation 
Code, §522.005, are affected by this proposal. 
§16.5. Qualifications to Drive in Intrastate Commerce. 

A person applying for a commercial driver license (CDL) that [which] 
authorizes operation of a commercial motor vehicle (CMV) in in-
trastate commerce must meet the same requirements as those for 
interstate driving (49 CFR § 391.41), except for: 

(1) The applicant must be at least 18 years of age. 

(2) The applicant must have held a driver license for a min-
imum of 3 years. 

(3) The applicant must meet the minimum alternative vi-
sion standards of 49 CFR §391.44. 

(4) [(3)] An applicant may present the department's [vision 
or] limb waiver certificate instead of meeting the [vision or] physical 
requirements of 49 CFR §391.41. Limb waivers [Waivers] may only 
be renewed through the Texas Department of Public Safety, Driver Li-
cense Division Issuance Services [Division/Enforcement and Compli-
ance Service], P.O. Box 4087, Austin, Texas 78773-0310. 

(5) [(4)] A driver who operates a motor vehicle in intrastate 
commerce only, and does not transport property requiring a hazardous 
material placard, and was regularly employed operating a CMV in 
Texas prior to August 28, 1989, is not required to meet the federal phys-
ical and vision standards. 

(6) [(5)] A driver who operates a CMV in intrastate com-
merce only may obtain a [vision or] limb waiver from the department 
provided the qualifications detailed in this section are met: [(Only one 
waiver can be used to obtain a CDL.)] 

(A) Medical certificate required under 49 CFR §391.43; 
and [Vision waiver requirements:] 

[(i) The applicant has 20/40 (Snellen) or better dis-
tant visual acuity with corrective lenses in the better eye; or] 

[(ii) The applicant's vision is uncorrectable in one 
eye and the applicant does not wear corrective lenses, then uncorrected 
vision must be at least 20/25 (Snellen) in the better eye;] 

[(iii) The applicant has the ability to recognize the 
colors of traffic signals and devices showing standard red, green, and 
amber, and] 

[(iv) The applicant must present a medical certifi-
cate as required under 49 CFR §391.43.] 

[(v) Applicants may be referred to a vision specialist 
in cases involving a failure on the vision examination:] 

[(I) When the applicant protests the results of the 
vision examination; or] 
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[(II) When other conditions necessitate verifica-
tion by a medical professional.] 

(B) Pass a comprehensive driving examination in the 
appropriate class vehicle (equipped with all necessary vehicle modi-
fications) for the CDL that the applicant is applying. [Limb waiver 
requirements:] 

§391.43; and] 
[(i) Medical certificate required under 49 CFR 

[(ii) Pass a comprehensive driving examination in 
the         
ifications) for the CDL for which the applicant is applying.] 

(7) [(6)] An application [Applications] for a Texas in-
trastate [vision or] limb waiver includes [will include] a review of 
the applicant's driving record for the three-year period immediately 
preceding the date of the application. An applicant may obtain a 
waiver from the department only if their driving record: 

(A) contains no suspensions, revocations, disqualifica-
tions or cancellations of the driver license based on an alcohol, drug 
or driving related conviction or an administrative action resulting from 
the operation of any motor vehicle, including a personal vehicle; 

(B) contains no involvement in a [an] crash for which a 
citation was issued resulting in a conviction for a moving violation; 

(C) contains no convictions for a disqualifying offense 
or more than one serious traffic conviction during the three-year pe-
riod, which disqualified or should have disqualified the applicant in 
accordance with the driver disqualification provisions of Texas Trans-
portation Code, §522.081; or 

(D) contains no more than two convictions for moving 
violations in a CMV. 

(8) [(7)] If the driving record shows either convictions for 
moving violations or crash involvement but does not indicate the type 
of vehicle operated or the number of miles per hour above the posted 
speed limit, the department may request additional official documen-
tation (e.g., a copy of the citation or crash report, or copies of court 
records) from the applicant. 

(9) [(8)] If the applicant is arrested, cited for, or convicted 
of any disqualifying offense or other moving violations during the 
period an application is pending, the applicant must immediately 
report such arrests, citations, or convictions to the Texas Depart-
ment of Public Safety, Driver License Division Issuance Services 
[Division/Enforcement and Compliance Service], P.O. Box 4087, 
Austin, Texas 78773-0310. No waiver determination will be com-
pleted while any charge against the applicant, for what would be a 
disqualifying offense, is still pending. Convictions occurring during 
the processing of an application will be considered in the overall 
driving record. The applicant must also report any conviction that 
is not listed on the driving record because of processing delays. If a 
subsequent review of the applicant's driving record identifies incidents 
that should have been reported, any waiver issued may be revoked. 

(10) [(9)] Applicants for a Texas intrastate [vision or] limb 
waiver must be able to meet all other physical requirements specified 
in 49 CFR §391.41 without the benefit of any other waiver. 

(11) [(10)] Applicants for a CDL must present a valid 
[vision or] limb waiver certificate obtained from the department's 
Issuance Services [Enforcement and Compliance Service] in Austin. 
A [vision waiver may be used to obtain a Hazardous Materials 
Endorsement; however, a] limb waiver cannot be used to obtain a 
Hazardous Materials Endorsement [this endorsement]. 

appropriate class vehicle (equipped with all necessary vehicle mod-

(12) [(11)] All recipients of a Texas intrastate limb 
[vision/limb] waiver will be required to have a license with the appro-
priate restrictions as they apply. Waiver recipients will be notified in 
writing by means of the most recent address on file of the requirement 
to add the restrictions and will be given 60 days to comply. Failure to 
comply within the specified period may result in the revocation of any 
waiver and their disqualification as a CMV driver. 

(13) [(12)]An application [Applications] for the renewal of 
a [the vision or] limb waiver certificate [certificates] will be granted 
provided [the applicant's driving history continues to meet the require-
ments as detailed in paragraph (5) of this subsection and the applicant 
for]: 

(A) the applicant's driving history continues to meet the 
requirements as detailed in paragraph (7) of this subsection; and [a 
vision waiver continues to meet the vision standards listed in paragraph 
(5)(A) of this subsection and all other requirements of 49 CFR §391.41; 
or] 

(B) the [a] limb waiver certificate continues to meet all 
other requirements of 49 CFR §391.41. 

(14) [(13)] Applicants denied a limb [vision/limb] waiver 
may appeal the decision of the department by contacting the depart-
ment's designee, in writing, within 20 days after receiving notification 
of the denial. The request for an appeal must contain the name, ad-
dress, and driver license number of the applicant, the reasons why the 
waiver should be granted, and include all pertinent documents which 
support the reasons why the waiver should be granted. The denial is 
stayed pending the review of the director or his designee. The decision 
of the department's designee is final. 

(15) [(14)] Waiver certificates will be approved by depart-
ment's designee and are valid for a period not to exceed 2 years after 
the date of the applicant's medical examiner's physical examination. 

(16) [(15)] If the [vision or] limb waiver application is ap-
proved, the applicant must obtain a CDL with the appropriate restric-
tions within 60 days of the approval. Failure to obtain the CDL with 
the appropriate restrictions within the 60 day period may result in the 
cancellation of the waiver certificate. Any cancellations will require 
the applicant to reapply for the waiver. 

(17) [(16)] If the [vision or] limb waiver application is de-
nied and the applicant currently holds a CDL, the CDL privilege will 
be cancelled and a demand for the surrender of the CDL will be made. 

(18) [(17)] If the holder of a Texas limb [vision/limb] 
waiver fails to renew the waiver, the driver will be notified in writing 
by the department of this requirement via the most recent address on 
file. Proper notification is presumed if the notification is mailed by 
first-class mail to the applicant or licensee at the last mailing address 
on file with the department. Failure to comply within a 60 day period 
may result in the cancellation of their CDL and the demand for the 
surrender of the CDL currently held. 

[(18) Prior to the renewal of their CDL those applicants 
who were previously issued a vision waiver with an indefinite expi-
ration date must comply with this section in order to retain their CDL. 
Notice of this requirement will be sent to the mailing address on record. 
Failure to comply with this section will result in the denial of their re-
newal application and the cancellation of their CDL operating privi-
lege.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203289 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 424-5848 

CHAPTER 21. EQUIPMENT AND VEHICLE 
SAFETY STANDARDS 
37 TAC §21.2 

The Texas Department of Public Safety (the department) pro-
poses amendments to §21.2, concerning Standards for Vehi-
cle Safety. This amendment is necessary to reduce confusion 
regarding the adoption of federal standards and definitions for 
certain vehicle lamps, reflective devices, and associated equip-
ment. The referenced federal standard (FMVSS 108) is a federal 
manufacturer's standard. The proposed revision clarifies that the 
federal standards apply to all original, replacement, or aftermar-
ket equipment. Not only must a vehicle be manufactured to the 
correct standard, but repairs and modifications to vehicle lighting 
and associated equipment must not cause the lamp or associ-
ated equipment to fail to meet the federal standard. 
Suzy Whittenton, Chief Financial Officer, has determined that for 
each year of the first five-year period this rule is in effect there 
will be no fiscal implications for state or local government, or local 
economies. 
Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who 
are required to comply with the rule as proposed. There is no 
anticipated negative impact on local employment. 
Ms. Whittenton has determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
as a result of this rule will be increased clarity regarding the 
use of federal safety standards for vehicle lighting and increased 
safety on the highways as officers are able to take necessary en-
forcement action for non-compliant lamps, reflective devices, or 
associated equipment. 
The department has determined this proposal is not a "major 
environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 
The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this proposal. Accordingly, 
the department is not required to complete a takings impact as-
sessment regarding this proposal. 
The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 

rulemaking does not create or eliminate a government program; 
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or 
decrease in future legislative appropriations to the agency; nor 
will it require an increase or decrease in fees paid to the agency. 
The proposed rulemaking does not create a new regulation. The 
proposed rulemaking does not expand, limit or repeal an exist-
ing regulation. The proposed rule does not increase or decrease 
the number of individuals subject to the rule's applicability. Dur-
ing the first five years the proposed rule is in effect the proposed 
rule should not impact positively or negatively the state's econ-
omy. 
Comments on the proposal may be submitted to Major David 
Palmer, Texas Highway Patrol Division, Texas Department of 
Public Safety, P.O. Box 4087 (MSC 0500), Austin, Texas 78773-
0500. Comments must be received no later than thirty (30) days 
from the date of publication of this proposal. 
This proposal is made pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission 
to adopt rules considered necessary for carrying out the de-
partment's work and Texas Transportation Code, §547.101, 
which authorizes the department to adopt rules necessary to 
administer Chapter 547 of the Texas Transportation Code and 
§547.3215. 
Texas Government Code, §411.004(3), and Texas Transporta-
tion Code, §547.101 and §547.3215, are affected by this pro-
posal. 
§21.2. Standards for Vehicle Safety. 

(a) Standards--Federal Motor Vehicle Safety Standard 
(FMVSS). The standard for vehicle equipment established by the 
Texas Department of Public Safety is [shall be] identical to the 
applicable federal standard. 

(1) Lamps, Reflective Devices, and Associated Equip-
ment--FMVSS 108. The standard detailed in this paragraph applies 
to lamps, reflective devices, and associated equipment installed on 
a vehicle as original, replacement, or aftermarket equipment. No 
additional lamp, reflective device, equipment, or other material is 
permitted to be installed on a vehicle that impairs the effectiveness 
of, or interferes with, lighting or reflective devices required by this 
standard. A lamp or reflective device installed in a location and 
manner described by FMVSS 108 must meet the prescribed color 
requirements regardless of whether or not the lamp or device is 
required equipment. The standards for the lamps, reflective devices, 
and associated equipment in subparagraphs (A) - (R) of this paragraph 
are described in FMVSS 108: 

(A) backup lamp; 

(B) clearance lamp; 

(C) hazard warning lamp, signal, flashers, and switches; 

(D) headlamp--sealed and nonsealed beam and hous-
ing; 

(E) identification lamp; 

(F) license plate lamp; 

(G) parking lamp (front position lamps); 

(H) reflex reflector; 

(I) intermediate side reflex reflectors; 

(J) replacement lenses; 
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(K) school bus alternating warning lamp, signal, flash-
ers, and switches; 

(L) side marker lamp; 

(M) intermediate side marker lamps; 

(N) stop signal lamp; 

(O) high-mounted stop lamp; 

(P) tail lamp (rear position lamps); 

(Q) turn signal lamp, signal, flashers, and switches; and 

(R) conspicuity systems (retroreflective and reflex re-
flectors for truck tractors, and trailers over 80 inches wide and with 
gross vehicle weights over 10,000 pounds). 

(2) Warning Devices--FMVSS 125. This standard applies 
to devices, without self-contained energy sources, designed to be car-
ried in motor vehicles and used to warn approaching traffic of the pres-
ence of a stopped vehicle, except for devices designed to be perma-
nently affixed to the vehicle. 

(3) Safety glass and glazing--FMVSS 205. 

(4) Seat belts--FMVSS 209. 

(b) Standards--Society of Automotive Engineers (SAE). The 
standard for vehicle equipment established by the Texas Department 
of Public Safety in which no federal standard is in effect is [shall be] 
identical to the applicable standard adopted by the Society of Automo-
tive Engineers. 

(1) Lighting devices (auxiliary)--SAE: 

(A) auxiliary low beam (passing lamp)--J582; 

(B) driving lamp--J581; 

(C) fog lamp--J583; 

(D) spot lamp--J591; 

(E) high mounted stop and turn signal lamp--J186; 

(F) cornering lamp--J852; 

(G) side turn signal lamp--J914; 

(H) flashing warning lamp for emergency vehi-
cle--J595; and 

(I) 360-degree emergency warning lamp--J845. 

(2) Special vehicle equipment--SAE: 

(A) warning lamp alternating flashers--J1054; and 

(B) motorcycle auxiliary front lamps--J1306. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203291 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 424-5848 

37 TAC §21.3 

The Texas Department of Public Safety (the department) pro-
poses amendments to §21.3, concerning Standards for Sun-
creening and Privacy Window Devices. 37 TAC §21.3 provides 
the standards for sunscreening and privacy window devices in 
motor vehicles. The current rule contains certain language that 
is inconsistent with §547.613 of the Texas Transportation Code. 
This amendment removes those inconsistent provisions in order 
to provide clear guidance for law enforcement officers and the 
general public. 
Suzy Whittenton, Chief Financial Officer, has determined that for 
each year of the first five-year period this rule is in effect there 
will be no fiscal implications for state or local government, or local 
economies. 
Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who 
are required to comply with the rule as proposed. There is no 
anticipated negative impact on local employment. 
Ms. Whittenton has determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
as a result of this rule will be increased clarity regarding window 
tint requirements and exceptions and a decrease in enforcement 
action by law enforcement that is not supported by the Texas 
Transportation Code. 
The department has determined this proposal is not a "major 
environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 
The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this proposal. Accordingly, 
the department is not required to complete a takings impact as-
sessment regarding this proposal. 
The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program; 
will not require the creation of new employee positions nor elim-
inate current employee positions; will not require an increase or 
decrease in future legislative appropriations to the agency; nor 
will it require an increase or decrease in fees paid to the agency. 
The proposed rulemaking does not create a new regulation. The 
proposed rulemaking does expand, limit or repeal an existing 
regulation. The proposed rule does not increase or decrease 
the number of individuals subject to the rule's applicability. Dur-
ing the first five years the proposed rule is in effect the proposed 
rule should not impact positively or negatively the state's econ-
omy. 
Comments on the proposal may be submitted to Major David 
Palmer, Texas Highway Patrol Division, Texas Department of 
Public Safety, P.O. Box 4087 (MSC 0500), Austin, Texas 78773-
0500. Comments must be received no later than thirty (30) days 
from the date of publication of this proposal. 
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This proposal is made pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the depart-
ment's work and Texas Transportation Code, §547.101, which 
authorizes the department to adopt rules necessary to adminis-
ter Chapter 547 of the Texas Transportation Code and §547.613. 
Texas Government Code, §411.004(3), and Texas Transporta-
tion Code, §547.101 and §547.613, are affected by this proposal. 
§21.3. Standards for Sunscreening and Privacy Window Devices. 

(a) The words and terms detailed in this section, shall have the 
following meanings unless the context clearly indicates otherwise: 

(1) Sunscreening device--A glazing, film material, or de-
vice for reducing the effects of visible sunlight and/or preventing ob-
servation. This does not include glazing or film material without visible 
tinting providing protection from the effects of ultraviolet light because 
this type of sunlight is not visible to the human eye. 

(2) Light transmission--Has the meaning assigned by 
§547.001(3) of the Transportation Code. [The ratio of the amount of 
total visible light to pass through a product or material to the amount 
of total visible light falling on the product or material and the glazing.] 

(3) Luminous reflectance--Has the meaning assigned by 
§547.001(4) of the Transportation Code. [The ratio of the amount of 
total visible light that is reflected outward by a product or material to 
the amount of total visible light falling on the product or material.] 

[(4) Driver rear visibility requirement--To meet this re-
quirement a motor vehicle must be equipped with outside mirrors 
on both the left and right sides of the vehicle that are located so as 
to reflect to the driver a view of the highway through each mirror a 
distance of at least 200 feet to the rear of the vehicle.] 

[(5) Multipurpose vehicles are those designated as such by 
the vehicle manufacturer. Sports utility vehicle (SUV) or similar terms 
denote the vehicle as multipurpose. Generally, it is a motor vehicle de-
signed to carry 10 or fewer persons constructed on either a truck chas-
sis or a passenger vehicle chassis, with special features for occasional 
off-road use.] 

(4) [(6)] Manufacturer--Has the meaning assigned by 
§547.613(g)(2) of the Transportation Code. [A person or business 
engaged in the manufacturing or assembling of a sunscreening device; 
or fabricates, laminates, or tempers a safety glazing material, incor-
porating, during the manufacturing process, the capacity to reflect or 
reduce the transmission of light.] 

(5) [(7)] Installer--Has the meaning assigned by 
§547.613(g)(1) of the Transportation Code. [Any person or business 
engaged for hire in the installation of sunscreening device products 
or materials designed to be used in conjunction with vehicle glazing 
material for the purpose of reducing the effects of the sun.] 

(b) All sunscreening devices used as standard equipment, op-
tional equipment, or in replacement parts, adhering to the federal stan-
dards at the time of vehicle manufacture, are authorized. 

(c) After-market sunscreening devices. Standards and spec-
ifications described in paragraphs (1) - (4) of this subsection apply to 
after-market sunscreening devices applied in conjunction with window 
glazing (vehicle safety glass) meeting federal standards. 

(1) All installed after-market sunscreening devices will be 
measured in combination with the vehicle's original equipment (win-
dow glass). 

(2) Windshields. No after-market sunscreening devices 
shall be installed, affixed, or applied to a vehicle windshield below the 

AS-1 line, or five inches from the top of the windshield if the AS-1 
line annotation is not present. 

(A) If an additional sunscreening device is used above 
the AS-1 area of the windshield, the light transmission value, in com-
bination with the original windshield glazing, must be 25% or more. 

(B) The luminous reflectance of any additional sun-
screening devices used above the AS-1 area of the windshield must be 
25% or less. 

(C) An installed after-market sunscreening device used 
on the windshield may not be of a red, blue, or amber color. 

(3) Side Windows. Side windows to the immediate left and 
right of the operator must have at least a 25% light transmission value 
and luminous reflectance of 25% or less, over the entire surface area of 
the window. Side windows to the rear of the driver, both left and right, 
have no minimum requirement for light transmission. [The vehicle 
type determines the specific windows affected.] 

[(A) Passenger vehicles. All side windows of the ve-
hicle must have at least a 25% light transmission value and luminous 
reflectance of 25% or less, over the entire surface area of the window.] 

[(B) Buses, vans, club wagons, motor homes, trucks 
and truck tractors, and multipurpose vehicles. Windows to the imme-
diate left and right of the operator must have at least a 25% light trans-
mission value and luminous reflectance of 25% or less, over the entire 
surface area of the window. Side windows to the rear of the driver, both 
left and right, have no minimum requirement for light transmission.] 

(4) Rear (back) windows [for passenger, bus, van, club 
wagon, motor home, truck and truck tractor, and multipurpose vehi-
cles]. 

(A) If the vehicle has left and right outside mirrors that 
are located so as to reflect to the driver a view of the highway through 
each mirror a distance of at least 200 feet to the rear of the vehicle, 
there is no minimum light transmission requirement. 

(B) If the vehicle is not equipped with both a left and 
right side outside mirrors that are located so as to reflect to the driver a 
view of the highway through each mirror a distance of at least 200 feet 
to the rear of the vehicle, the rear window must have a 25% light trans-
mission value for the area used for driver visibility value. A glazing 
shade band is authorized at the topmost portion of the rear window, as 
with the windshield. The shade band area is authorized to have less than 
25% light transmission. The device must have a luminous reflectance 
of 25% or less. 

(d) Window covers and other window privacy devices. 

(1) The use of curtains, blinds, drapes, or stick-on novelty 
designs in the rear window or windows is not prohibited if the vehicle 
has left and right outside mirrors that are located so as to reflect to the 
driver a view of the highway through each mirror a distance of at least 
200 feet to the rear of the vehicle. [window(s) are not required for 
driver rear visibility.] 

(2) Louvered materials, when installed as designed, shall 
not reduce the area of driver rear visibility below 50% as measured 
on a horizontal plane. When such materials are used in conjunction 
with the rear window, the measurement shall be made based upon the 
driver's view from the inside rearview mirror. 

(e) Medical exceptions. 

(1) Notwithstanding the foregoing provisions of this sec-
tion, a motor vehicle operated by or regularly used to transport any 
person with a medical condition which renders the person susceptible 
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to harm or injury from exposure to sunlight or bright artificial light may 
be equipped, on all the windows except the windshield, with sunscreen-
ing devices that reduces the light transmission values of less than 25%. 
An untinted film or glaze may be applied to the area below the AS-1 
line of the windshield of a motor vehicle provided the total visible light 
transmission is not reduced by 5%. Vehicles equipped with sunscreen-
ing devices under this medical exception shall not be operated on any 
highway unless, while being so operated, the driver or an occupant of 
the vehicle possesses a signed statement from a licensed physician or 
licensed optometrist. 

(2) The signed statement from a licensed physician or li-
censed optometrist shall: 

(A) identify with reasonable specificity the driver or oc-
cupant of the vehicle; and 

(B) state that, in the physician's or optometrist's profes-
sional opinion, the equipping of the vehicle with sunscreening devices 
is necessary to safeguard the health of the driver or occupant of the ve-
hicle. 

(f) Manufacturer and installer requirements. 

(1) Each manufacturer shall obtain certification from the 
Texas Department of Public Safety of sunscreening devices used on 
the side windows of passenger vehicles and windows immediately to 
the left and right of the vehicle operator on all other vehicles. To obtain 
certification the manufacturer will provide test results that the product 
or material manufactured or assembled complies with the light trans-
mission and luminous reflectance requirements of this section. 

(2) Each manufacturer shall provide a label with a means 
for permanent and legible installation between the material and each 
glazing surface to which it is applied that contains the name or regis-
tration number of the manufacturer and a statement that complies with 
Texas Transportation Code, §547.609. 

(3) Each manufacturer shall include instructions with the 
sunscreening device, product, or material for proper installation, in-
cluding the affixing of the label required by this section. 

(4) No installer or business shall apply or affix to the win-
dows of any motor vehicle in this state a sunscreening device that is 
not in compliance with requirements of this section. 

(5) At a minimum, installers shall affix the label described 
in paragraph (2) of this subsection between the sunscreening device 
and the lower rearward corner of the driver's left side window which is 
legible from the outside of the vehicle. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203292 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 424-5848 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 12. TEXAS BOARD OF 
OCCUPATIONAL THERAPY 
EXAMINERS 

CHAPTER 374. DISCIPLINARY AC-
TIONS/DETRIMENTAL PRACTICE/COM-
PLAINT PROCESS/CODE OF ETHICS/LI-
CENSURE OF PERSONS WITH CRIMINAL 
CONVICTIONS 
40 TAC §374.3 

The Texas Board of Occupational Therapy Examiners proposes 
amendments to the 40 Texas Administrative Code §374.3, Com-
plaint Process. The amendments are proposed to remove cer-
tified mail and notarized signatures requirements with regard to 
agreed orders. The changes would allow orders and notices to 
be sent by all the methods listed in Texas Government Code sec-
tion 2001.054(c), and would not limit delivery to certified mail, 
return receipt requested. 
Changes to the section include the removal of requirements con-
cerning the Board's use of certified mail when sending agreed 
orders to the respondent to a complaint. The amendments will 
also remove the requirement that respondents have their signa-
tures notarized on agreed orders. 
These changes will streamline both board processes regarding 
mailing and requirements for respondents concerning agreed or-
ders. The Board anticipates that these changes will increase the 
efficiency of investigative mailing processes and reduce the pos-
sible complications respondents to a complaint may encounter 
when responding to agreed orders. 
The amendments also include a revision to correct a reference 
in the section to Texas Government Code section 2001.054(c). 
The change is proposed to increase the accuracy of the board 
rules. 
FISCAL NOTE ON STATE AND LOCAL GOVERNMENTS 

Ralph A. Harper, Executive Director of the Executive Council 
of Physical Therapy and Occupational Therapy Examiners, 
has determined that for the first five-year period the proposed 
amendments are in effect, there will be no fiscal impact to state 
or local governments as a result of enforcing or administering 
these amendments as proposed under Texas Government 
Code §2001.024(a)(4) because the amendments do not impose 
a cost on state or local governments. 
LOCAL EMPLOYMENT IMPACT 

Mr. Harper has determined that the proposed amendments 
would not impact a local economy. Therefore, a local employ-
ment impact statement is not required under Texas Government 
Code §2001.022 and §2001.024(a)(6). 
PUBLIC BENEFIT AND COST NOTE 

Mr. Harper has determined under Texas Government Code 
§2001.024(a)(5) that for each of the first five years the proposed 
amendments would be in effect, the public benefit will be the 
streamlining and increased efficiency of board investigative 
processes, the streamlining and reduction of requirements 
for respondents when responding to agreed orders, and the 
increased accuracy of the board rules. There would not be 
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an additional anticipated economic cost to persons required to 
comply with the proposed amendments. 
ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES 

Mr. Harper has determined there would be no costs or adverse 
economic effects on small businesses, micro-businesses, or ru-
ral communities. Therefore, no economic impact statement or 
regulatory flexibility analysis is required under Texas Govern-
ment Code §2006.002. 
TAKINGS IMPACT ASSESSMENT 

The agency has determined that no private real property inter-
ests are affected by these proposed amendments and that these 
amendments do not restrict, limit, or impose a burden on an 
owner's rights to his or her private real property that would oth-
erwise exist in the absence of government action. As a result, 
these amendments do not constitute a taking under Texas Gov-
ernment Code §2007.043. 
GOVERNMENT GROWTH IMPACT STATEMENT 

The agency has determined under Texas Government Code 
§2001.0221 that during the first five years the rule would be in 
effect: 
(1) the rule will not create or eliminate a government program; 
(2) the rule will not require the creation of new employee posi-
tions or the elimination of existing employee positions; 
(3) the rule will not require an increase or decrease in future 
legislative appropriations to the agency; 
(4) the rule will not require an increase or decrease in fees paid 
to the agency; 
(5) the rule will not create a new regulation; 
(6) the rule will not repeal or expand an existing regulation; 
(7) the rule will not increase or decrease the number of individ-
uals subject to the rule's applicability; and 

(8) the rule will neither positively nor adversely affect this state's 
economy. 
COSTS TO REGULATED PERSONS 

The agency has determined that the rule is not subject to Texas 
Government Code §2001.0045 as the rule does not impose a 
cost on regulated persons, but rather reduces the cost and bur-
den on licensees to notarize documents. 
ENVIRONMENTAL IMPACT STATEMENT 

The agency has determined that the proposed amendments 
do not require an environmental impact analysis because the 
amendments are not major environmental rules under Texas 
Government Code §2001.0225. 
PUBLIC COMMENT 

Comments on the proposed amendments may be submitted 
in writing to Lea Weiss, Occupational Therapy Coordinator, 
Texas Board of Occupational Therapy Examiners, 1801 N 
Congress Avenue, Suite 10.900, Austin, Texas 78701 or to 
lea@ptot.texas.gov within 30 days following the publication of 
this notice in the Texas Register. It is requested when sending 
a comment that individuals include the rule section to which 
the comment refers and that comments sent by email include 
"Public Comment" in the email's subject line. 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Occupations Code 
§454.102, which authorizes the Board to adopt rules to carry 
out its duties under chapter 454, and under §454.153, which 
requires the Board to adopt rules relating to the investigation of 
a complaint received by the Board. 
CROSS REFERENCE TO STATUTE 

No other statutes, articles, or codes are affected by these 
amendments. 
§374.3. Complaint Process. 

(a) The Act, Subchapters G and H authorizes the board to in-
vestigate complaints. 

(b) Filing and receipt of complaints. 

(1) Complaints may be received in writing. Complainants 
shall be invited to explain their allegations. The staff will provide rea-
sonable assistance to a person who wishes to file a complaint. Anony-
mous complaints will be accepted, but it is understood that the lack of a 
witness or the ability to secure additional information from the anony-
mous complainant may result in the board's inability to secure sufficient 
evidence to pursue action against the alleged violator. 

(2) When a complaint is received, the board shall notify 
the parties to the complaint of the status of the complaint, unless the 
notice would jeopardize an undercover investigation. The board shall 
notify the parties to the complaint at least as frequently as quarterly 
until there is final disposition of the complaint, in accordance with the 
Act, §454.152. 

(3) Not later than the tenth calendar day after a complaint 
is received, the staff shall place a timeline for completion of the inves-
tigation in the file and notify all parties to the complaint. Any change 
in the timeline must be noted in the file and all parties notified of the 
change not later than seven calendar days after the change was made. 
For purposes of this rule, completion of an investigation in a disci-
plinary matter occurs when: 

(A) staff determines there is insufficient evidence to 
demonstrate a violation of the Act, board rules, or a board order; or 

(B) staff determines that there is sufficient evidence to 
demonstrate a violation of the Act, board rules, or a board order and 
drafts proposed formal charges. 

(4) The staff shall provide summary data of complaints ex-
tending beyond the complaint timeline to the coordinator and the exec-
utive director who will then notify the board at a regularly scheduled 
meeting. 

(5) The board shall keep an information file on each com-
plaint submitted to the board. The file will be kept current and include a 
record of all persons contacted in relation to the complaint, notes about 
the findings throughout the complaint process, and other relevant in-
formation. 

(6) The Investigation Committee may determine when and 
if a private investigator is needed for processing of a complaint. 

(7) Complaints shall be assigned a priority status in the fol-
lowing categories: 

(A) Those indicating that credible evidence exists 
showing a violation of the Occupational Therapy Practice Act involv-
ing actual deception, fraud, or injury to clients or the public or a high 
probability of immediate deception, fraud, or injury to clients or the 
public. 
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(B) Those indicating that credible evidence exists 
showing a violation of the Occupational Therapy Practice Act involv-
ing a high probability of potential deception, fraud, or injury to clients 
or the public. 

(C) Those indicating that credible evidence exists 
showing a violation of the Occupational Therapy Practice Act involv-
ing a potential for deception, fraud, or injury to clients or the public. 

(D) All other complaints. 

(c) The Executive Director and the Investigation Committee 
will take appropriate action to investigate the complaint or take other 
appropriate action. 

(1) The Investigation Committee will hold meetings, at 
least quarterly, to review complaints, to determine if there is sufficient 
evidence to substantiate the allegations, to hold informal conferences, 
to identify appropriate discipline for violations, and to make recom-
mendations for disciplinary action to the board. 

(2) The Investigation Committee reviews the evidence 
that has been submitted and gathered by the investigator and, typically 
makes one of the following determinations: 

(A) The scope of the complaint is beyond the authority 
of the board and possibly may be handled by another entity. The com-
mittee may refer the complainant to an appropriate entity. 

(B) There is insufficient evidence to substantiate that a 
violation of the Act or rules has occurred, thus closing the investigation. 

(C) Evidence indicates a possible violation did occur 
and further investigation is needed. 

(D) Evidence indicates a violation did occur and disci-
plinary action is not warranted. 

(E) Evidence indicates a violation did occur and disci-
plinary action is warranted. 

(d) Preliminary notice. 

(1) Prior to commencing disciplinary proceedings, the staff 
shall serve the respondent with written notice in accordance with the 
Texas Government Code, §2001.054(c) [§2001.54(c)]. 

(2) Such notice shall contain a statement of the facts or con-
duct alleged to warrant an adverse action. The notice shall invite the 
respondent to show compliance with all requirements of the law for re-
tention of the license. 

(3) The respondent shall have not less than ten calendar 
days to respond in writing. 

(e) Agreed orders. 

(1) An agreed order is a legal document and the formal 
means by which a respondent accepts the disciplinary action imposed 
by the board. To be a valid document it must be approved by the board 
and signed by both the respondent and the chair of the board. 

(2) An agreed order may be negotiated with any person un-
der the jurisdiction of the board, the terms of which shall be approved 
by the Investigation Committee. 

(3) The agreed order will be sent to the respondent [by cer-
tified mail]. To accept the agreed order, the respondent must sign [it in 
the presence of a notary] and return it to the board within ten calendar 
days after receipt. Inaction by the respondent constitutes rejection. If 
the respondent rejects the proposed settlement, the matter shall be re-
ferred to the Investigation Committee for appropriate action. 

(4) The agreed order with the [notarized] signature of the 
respondent will be presented to the board. The proposed agreed order 
shall have no effect until such time as the board may, at a scheduled 
meeting, take action approving the agreed order. The agreed order will 
include a provision requiring the respondent reimburse the board for 
all investigative expenses. 

(5) The respondent shall be notified of the date, time, and 
place of the board meeting at which the proposed agreed order will be 
considered. Attendance by the respondent is voluntary. 

(6) Consideration by the board will include the following: 

(A) Any board member who participated in the inves-
tigation of the complaint or formulation of the proposed agreed order 
may not vote on the agreed order. 

(B) The respondent's identity will not be made available 
to the board until after the board has reviewed and made a decision on 
the agreed order. 

(C) Upon an affirmative majority vote, the board shall 
authorize the agreed order, and the chair of the board will sign it. The 
board-approved agreed order will be provided to the respondent. A 
copy of the order will then be placed in the licensee's permanent file. 

(D) If the board does not approve the agreed order, the 
matter will be referred to the Investigation Committee or the Executive 
Director for other appropriate action. The respondent and the com-
plainant shall be so informed. 

(f) Dismissal of complaints. 

(1) Complaints may be dismissed for the following rea-
sons: 

(A) No evidence available. 

(B) Insufficient evidence. 

(C) Other reasons which the Investigation Committee 
believes are justification for dismissal. 

(2) Upon the decision of the Investigation Committee to 
dismiss a complaint, the person who filed the complaint is provided a 
letter explaining why the complaint has been dismissed. 

(3) On a quarterly basis, the board is provided with a list of 
the complaints that were dismissed and the reasons for the dismissals. 

(4) At least annually the board will advise the Executive 
Council of complaints which have been disposed. 

(g) Informal conference. 

(1) At any time after the filing of a complaint, an informal 
conference may be held prior to the contested case hearing for one or 
more of the following purposes: 

(A) Clarifying the issues; 

(B) Considering proposed admissions or stipulations of 
fact; 

(C) Reviewing the procedure to govern the contested 
case hearing; 

(D) Exchanging witness lists and agreeing to limit the 
number of witnesses; and/or 

(E) Doing any act that may simplify the proceedings, 
and dispose of matters in controversy, including settlement of issues in 
dispute and preparation of an agreed order for presentation to the board 
as provided herein. 
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(2) A respondent may request an informal settlement con-
ference; however, the decision to hold a conference shall be made by 
the Executive Director or the Investigation Committee. 

(3) Participation in an informal conference shall not be 
mandatory for the licensee or applicant, nor is it a prerequisite to a 
formal hearing. 

(4) The Executive Director shall decide upon the time, 
date, and place of the settlement conference and provide written notice 
to the respondent of the same. Notice shall be provided no less than 
ten calendar days prior to the date of the conference [by certified mail, 
return receipt requested] to the last known address of the respondent. 
The ten days shall begin on the date of [certified] mailing. The 
respondent may waive the ten-day notice requirement. 

(A) The notice shall inform the respondent of the fol-
lowing: 

(i) the nature of the alleged violation; 

(ii) that the respondent may be represented by legal 
counsel; 

(iii) that the respondent may offer the testimony of 
witnesses and present other evidence as may be appropriate; 

(iv) that a board member may be present; 

(v) that a representative of the Office of the Attorney 
General will be present; 

(vi) that the respondent's attendance and participa-
tion is voluntary; 

(vii) that the complainant and any client involved in 
the alleged violations may be present; and 

(viii) that the settlement conference shall be can-
celed if the respondent notifies the Executive Director that he or she 
will not attend. 

(B) A copy of the board's rules concerning informal dis-
position shall be enclosed with the notice of the settlement conference. 

(5) The notice of the settlement conference shall be sent 
[by certified mail, return receipt requested,] to the complainant's last 
known address. The complainant shall be informed that he or she may 
appear and testify or may submit a written statement for consideration 
at the settlement conference. The complainant shall be notified if the 
conference is canceled. 

(6) Participants in the informal conference may include a 
board member, agency staff, the complainant, the respondent, attorneys 
representing any of the participants, and any other persons determined 
by the Investigation Committee or the Executive Director to be neces-
sary for proper conduct of the conference. All other persons may be 
excluded. 

(7) The settlement conference shall be informal and shall 
not follow the procedures established in this chapter for contested cases 
and formal hearings. 

(8) The respondent, the respondent's attorney, a board 
member, and board staff may question witnesses, make relevant state-
ments, present statements of persons not in attendance, and present 
such other evidence as may be appropriate. 

(9) An attorney from the Office of the Attorney General 
shall attend each settlement conference. The board member or Exec-
utive Director may call upon the attorney at any time for assistance in 
the settlement conference. 

(10) The respondent shall be afforded the opportunity to 
make statements on his or her own behalf. 

(11) Access to the board's investigative file may be prohib-
ited or limited in accordance with the Administrative Procedures Act 
(APA), Chapter 2001, Texas Government Code, and the Open Records 
Act, Chapter 552, Texas Government Code. 

(12) No formal recording of the settlement conference shall 
be made. 

(13) At the conclusion of the settlement conference, the 
board member or the Executive Director may make recommendations 
for informal disposition of the complaint or contested case. The rec-
ommendations may include any disciplinary action authorized by the 
Occupational Therapy Practice Act. The board member or the Execu-
tive Director may also conclude that the board lacks jurisdiction, that a 
violation of the Act or this chapter has not been established, order that 
the investigation be closed, or refer the matter for further investigation. 

(h) The board follows the Administrative Procedure Act 
(APA), Texas Government Code, Chapter 2001, for resolution of 
complaints as a contested case. A copy of the APA procedures may 
be obtained from the board. 

(i) Should the recommendation for an informal disposition not 
be accepted by the respondent, the complaint shall be referred back to 
the Investigation Committee for appropriate action. The committee 
shall determine if the case should be referred to the State Office of Ad-
ministrative Hearings (SOAH) or dismissed for insufficient evidence 
or other reasons justifying a dismissal. 

(j) If the Investigation Committee determines that a violation 
has occurred and the respondent is not under the jurisdiction of the 
board, the committee has the option of referring the case to the appro-
priate authority: district attorney, county attorney, etc. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 29, 2022. 
TRD-202203294 
Ralph A. Harper 
Executive Director 
Texas Board of Occupational Therapy Examiners 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 305-6900 

CHAPTER 745. LICENSING 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes in Title 40, Texas Ad-
ministrative Code, Chapter 745, the repeal of Subchapter M, 
Administrative Reviews and Due Process Hearings, which con-
sists of §§745.8801, 745.8803, 745.8805, 745.8806, 745.8807, 
745.8809, 745.8813, 745.8815, 745.8817, 745.8831, 745.8833, 
745.8835, 745.8837, 745.8839, 745.8841, 745.8843, 745.8845, 
745.8847, 745.8849, 745.8851, 745.8853, 745.8855, 745.8871, 
745.8873, 745.8875, 745.8877, 745.8879, and 745.8881. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement House Bill (H.B.) 5, 
85th Legislature, Regular Session, 2017, directing the Texas De-
partment of Family and Protective Services (DFPS) to become a 
stand-alone agency that is separate from the Texas Health and 
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Human Services Commission (HHSC) system. H.B. 5 moved 
the regulation of child care from DFPS to HHSC, with only the 
responsibility for investigating allegations of child abuse, neglect, 
and exploitation in child care operations remaining at DFPS. 
Since HHSC Child Care Regulation (CCR) is responsible for 
the administrative rules in Texas Administrative Code, Title 40, 
Chapter 745, Licensing, that impact child care operations, these 
rules must be transferred from DFPS to HHSC. CCR already ad-
ministratively transferred all the rules in Title 40, Chapter 745 to 
Title 26, Chapter 745, except for Subchapters K and M. Those 
subchapters could not be administratively transferred because 
some of the rules also apply to responsibilities that remained 
with DFPS. 
DFPS adopted rules applicable to DFPS responsibilities in Title 
40, Chapter 707. In addition, the proposal of Title 26, Chap-
ter 745, new Subchapter M, Administrative Reviews and Due 
Process Hearings, containing new rules applicable to CCR re-
sponsibilities, are published elsewhere in this issue of the Texas 
Register. Accordingly, CCR is proposing the repeal of Title 40, 
Chapter 745, Subchapter M, including the repeal of the corre-
sponding rules. 
SECTION-BY-SECTION SUMMARY 

The proposed repeal deletes the rules that are no longer neces-
sary because the rules relating to DFPS have already been ad-
dressed by DFPS in Title 40, Chapter 707, and the rules relating 
to CCR are being proposed by HHSC in Title 26, Chapter 745, 
new Subchapter M, Administrative Reviews and Due Process 
Hearings. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the proposed repeal will be in ef-
fect, enforcing or administering the repeal do not have foresee-
able implications relating to costs or revenues of state or local 
governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
proposed repeal will be in effect: 
(1) the proposed repeal will not create or eliminate a government 
program; 
(2) implementation of the proposed repeal will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed repeal will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed repeal will not affect fees paid to HHSC; 
(5) the proposed repeal will not create new rules; 
(6) the proposed repeal will repeal existing rules; 
(7) the proposed repeal will not change the number of individuals 
subject to the rules; and 

(8) the proposed repeal will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The proposed repeal does not impose any ad-

ditional costs on small businesses, micro-businesses, or rural 
communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed repeals will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to the pro-
posed repeal because the repeal does not impose a cost on reg-
ulated persons and are necessary to implement legislation that 
does not specifically state that §2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Rachel Ashworth-Mazerolle, Associate Commissioner for Child 
Care Regulation, has determined that for each year of the first 
five years the proposed repeal is in effect, the public benefit will 
be that the rules will be easier to locate in the title of the Texas 
Administrative Code that relates specifically to HHSC or DFPS 
and consistent with legislative changes. 
Trey Wood has also determined that for the first five years the 
proposed repeal is in effect, there are no anticipated economic 
costs to persons who are required to comply with the repeals 
because the rule repeals do not impose any additional costs. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposed repeal does not re-
strict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under Texas Government Code 
§2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed by 
email to Gerry.Williams@hhs.texas.gov. 
Written comments on the proposal may be submitted to Gerry 
Williams, Rules Writer, Child Care Regulation, HHSC, E-550, 
P.O. Box 149030, Austin, Texas 78714-9030; or by email to 
CCRRules@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R084" in the subject 
line. 
SUBCHAPTER M. ADMINISTRATIVE 
REVIEWS AND DUE PROCESS HEARINGS 
DIVISION 1. ADMINISTRATIVE REVIEWS 
40 TAC §§745.8801, 745.8803, 745.8805 - 745.8807, 
745.8809, 745.8813, 745.8815, 745.8817 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
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Government Code §531.02011, which transferred the regula-
tory functions of DFPS to HHSC. In addition, Texas Human 
Resources Code (HRC) §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of Chapter 42 of the HRC. 
The proposed repeals affect Texas Government Code 
§531.0055 and HRC §42.042. 
§745.8801. What is an administrative review? 

§745.8803. What is the purpose of an administrative review? 

§745.8805. Under what circumstances may I request an administra-
tive review? 

§745.8806. How long do I have to submit a request for an adminis-
trative review? 

§745.8807. Who may request an administrative review? 

§745.8809. How do I request an administrative review? 

§745.8813. Who conducts the administrative review? 

§745.8815. How is the administrative review conducted? 

§745.8817. Can I waive my right to an administrative review? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203257 
Karen Ray 
Chief Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 438-3269 

DIVISION 2. DUE PROCESS HEARINGS 
40 TAC §§745.8831, 745.8833, 745.8835, 745.8837,
745.8839, 745.8841, 745.8843, 745.8845, 745.8847, 745.8849, 
745.8851, 745.8853, 745.8855 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of DFPS to HHSC. In addition, Texas Human 
Resources Code (HRC) §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of Chapter 42 of the HRC. 
The proposed repeals affect Texas Government Code 
§531.0055 and HRC §42.042. 
§745.8831. What is a due process hearing? 

§745.8833. What is the purpose of a due process hearing? 

§745.8835. When can I request a due process hearing? 

§745.8837. Who can request the due process hearing? 

§745.8839. How do I request a due process hearing? 

§745.8841. Where do I send the written request for a due process 
hearing? 

§745.8843. What happens after I make a request for a due process 
hearing? 

§745.8845. How is a due process hearing conducted? 

§745.8847. What information can the parties discuss in a due process 
hearing? 
§745.8849. What can the administrative law judge (ALJ) do to the 
decisions or actions that Licensing made? 
§745.8851. Can due process hearings be combined? 
§745.8853. What if I do not appear at my due process hearing? 
§745.8855. Can I waive my right to a due process hearing? 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
TRD-202203258 
Karen Ray 
Chief Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 438-3269 

DIVISION 3. OPERATIONS PENDING THE 
ADMINISTRATIVE REVIEW AND DUE 
PROCESS HEARING 
40 TAC §§745.8871, 745.8873, 745.8875, 745.8877,
745.8879, 745.8881 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.02011, which transferred the regula-
tory functions of DFPS to HHSC. In addition, Texas Human 
Resources Code (HRC) §42.042(a) requires HHSC to adopt 
rules to carry out the requirements of Chapter 42 of the HRC. 
The proposed repeals affect Texas Government Code 
§531.0055 and HRC §42.042. 
§745.8871. Does my request for an administrative review suspend the 
start date of the evaluation or probation? 
§745.8873. If Licensing takes adverse action against me, is the post-
ing requirement for an adverse action postponed until the outcome of 
the due process hearing? 
§745.8875. If Licensing takes adverse action against me, may I 
continue to operate pending the outcome of an administrative review 
and/or a due process hearing? 
§745.8877. What if I disagree with Licensing's decision that my op-
eration or I pose an immediate threat or danger to the health or safety 
of children? 
§745.8879. If Licensing takes adverse action against my operation, 
may I enroll new children pending the outcome of an administrative 
review and/or due process hearing? 
§745.8881. What kinds of inspections will Licensing conduct if I con-
tinue to operate pending the administrative review and due process 
hearing? 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 26, 2022. 
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TRD-202203259 
Karen Ray 
Chief Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 438-3269 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 801. LOCAL WORKFORCE 
DEVELOPMENT BOARDS 
The Texas Workforce Commission (TWC) proposes amend-
ments to the following sections of Chapter 801, relating to Local 
Workforce Development Boards: 
Subchapter A. General Provisions, §801.1 

Subchapter B. One-Stop Service Delivery Network, §§801.21 -
801.25, 801.28, and 801.29 

TWC proposes the repeal of the following section of Chapter 
801, relating to Local Workforce Development Boards: 
Subchapter B. One-Stop Service Delivery Network, §801.27 

TWC proposes the following new sections to Chapter 801, relat-
ing to Local Workforce Development Boards: 
Subchapter B. One-Stop Service Delivery Network, §801.26 and 
§801.27 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the proposed Chapter 801 rule change is to con-
form the chapter with language and requirements implemented 
by Workforce Innovation and Opportunity Act (WIOA), including 
statutorily required Local Workforce Development Board (Board) 
partners. 
The General Appropriations Act - Senate Bill 1, Article VII, Texas 
Workforce Commission, Rider 46 from the 87th Texas Legisla-
ture, Regular Session (2021) requires TWC to ensure that digital 
skill building is a permitted activity in workforce development pro-
grams. House Bill 900 from the 79th Texas Legislature, Regular 
Session (2005) amended Texas Labor Code, Chapter 302 by 
adding §302.0027, which requires TWC and Boards to ensure 
financial literacy training is an included activity in all workforce 
development programs. Chapter 801 is amended to conform 
with these requirements. 
Texas Government Code, §2001.039, requires that every four 
years each state agency review and consider for readoption, re-
vision, or repeal each rule adopted by that agency. TWC con-
ducted a rule review of Chapter 801, and any changes are de-
scribed in Part II of this preamble. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER A. GENERAL PROVISIONS 

TWC proposes the following amendments to Subchapter A: 

§801.1. Requirements for Formation of Local Workforce Devel-
opment Boards 

Section 801.1 is amended to remove Workforce Investment Act 
(WIA) from the reference to Texas Government Code, Chapter 
2308, and update other references from WIA to WIOA. Addition-
ally, Section 801.1 is amended to update Texas State Data Cen-
ter to Texas Demographic Center and revise the section to clarify 
that veteran Board members must represent veterans in the lo-
cal area. 
SUBCHAPTER B. ONE-STOP SERVICE DELIVERY NET-
WORK 

TWC proposes the following amendments to Subchapter B: 
The section titles and language throughout the subchapter, in-
cluding the subchapter's title, are amended to update references 
from WIA to WIOA and "Network" to "System" to align with WIOA 
terminology. 
§801.22. Requirement to Maintain a One-Stop Service Delivery 
Network. 
Section 801.22 is amended to specify that Boards must maintain 
at least one Comprehensive Center in each local workforce de-
velopment area. 
§801.23. Definitions 

Section 801.23 is amended to add the definitions for "Access" 
and "Direct linkage;" update the definitions for "Eligible Veteran" 
and "Workforce Solutions Office;" and remove the definition for 
"National Emergency." 
§801.24. Workforce Solutions Office Certification 

Section 801.24 is amended to clarify local office certification re-
quirements and processes for Comprehensive Centers and Af-
filiate sites. 
§801.25. Minimum Standards for Certified Workforce Solutions 
Offices 

Section 801.25 is amended to update requirements for Compre-
hensive Centers (previously identified as certified offices) and to 
clarify these requirements apply to Comprehensive Centers only, 
not all local offices. Additional amendments require that access 
to digital skill building and financial literacy assistance be pro-
vided to all participants. The section's title is updated to align 
with these amendments. 
§801.26. Memorandum of Understanding 

New §801.26 is added to clarify memorandum of understanding 
(MOU) requirements with local Board partners and that except 
where indicated, MOUs are not required for Board- or TWC-ad-
ministered programs. 
§801.27. Workforce Solutions Office Partners 

Section 801.27 is repealed and replaced with new §801.27, 
Workforce Solutions Office Programs and Partners, to update 
required and optional programs and partners to align with WIOA 
requirements. Prior consistent state law in place during imple-
mentation of WIA allowed Boards to operate with fewer required 
partnerships. The updates in new §801.27 address significant 
changes in workforce development systems that have occurred 
in past decades and help align regional efforts to serve cus-
tomers more effectively throughout the state. Additional updates 
designate Board- and TWC-administered programs. 

47 TexReg 5458 September 9, 2022 Texas Register 



§801.28. Services Available Through the One-Stop Service De-
livery Network 

Section 801.28 is amended to align available services with those 
required by WIOA. 
PART III. IMPACT STATEMENTS 

Chris Nelson, Chief Financial Officer, determined that for each 
year of the first five years the rules will be in effect, the following 
statements will apply: 
There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rules. 
There are no estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rules. 
There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rules. 
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rules. 
There are no anticipated economic costs to individuals required 
to comply with the rules. 
There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules. 
Based on the analyses required by Texas Government Code, 
§2001.024, TWC determined that the requirement to repeal 
or amend a rule, as required by Texas Government Code, 
§2001.0045, does not apply to this rulemaking. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that re-
quires the governmental entity to compensate the private real 
property owner as provided by the Fifth and Fourteenth Amend-
ments to the United States Constitution or the Texas Constitu-
tion, Article I, §17 or §19 or restricts or limits the owner's right 
to the property that would otherwise exist in the absence of the 
governmental action, and is the producing cause of a reduction 
of at least 25 percent in the market value of the affected private 
real property, determined by comparing the market value of the 
property as if the governmental action is not in effect and the 
market value of the property determined as if the governmental 
action is in effect. TWC completed a Takings Impact Analysis for 
the proposed rulemaking action under Texas Government Code, 
§2007.043. The primary purpose of this proposed rulemaking 
action, as discussed elsewhere in this preamble, is to amend 
Chapter 801 to conform with language and requirements imple-
mented by WIOA, including statutorily required Board partners. 
The proposed rulemaking action will not create any additional 
burden on private real property or affect private real property in 
a manner that would require compensation to private real prop-
erty owners under the United States Constitution or the Texas 
Constitution. The proposal also will not affect private real prop-
erty in a manner that restricts or limits an owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action. Therefore, the proposed rulemaking will not 
cause a taking under Texas Government Code, Chapter 2007. 

Government Growth Impact Statement 
TWC determined that during the first five years the rules will be 
in effect, they: 
--will not create or eliminate a government program; 
--will not require the creation or elimination of employee posi-
tions; 
--will not require an increase or decrease in future legislative ap-
propriations to TWC; 
--will not require an increase or decrease in fees paid to TWC; 
--will not create a new regulation; 
--will not expand, limit, or eliminate an existing regulation; 
--will not change the number of individuals subject to the rules; 
and 

--will not positively or adversely affect the state's economy. 
Economic Impact Statement and Regulatory Flexibility Analysis 

TWC determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the 
proposed rules place no requirements on small businesses or 
rural communities. 
Mariana Vega, Director, Labor Market Information, determined 
that there is not a significant negative impact upon employment 
conditions in the state as a result of the rules. 
Courtney Arbour, Director, Workforce Development Division, has 
determined that for each year of the first five years the rules are 
in effect, the public benefit anticipated as a result of enforcing the 
proposed rules will be to clarify and enhance services that may 
be accessed through local workforce offices, including access to 
programs aligned with TWC and Board goals, through expanded 
local partnerships. 
TWC hereby certifies that the proposal has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART IV. COORDINATION ACTIVITIES 

In the development of these rules for publication and public com-
ment, TWC sought the involvement of Texas' 28 Boards. TWC 
provided the policy concept regarding these rule amendments to 
the Boards for consideration and review on May 24, 2022. TWC 
also conducted a conference call with Board executive directors 
and Board staff on June 3, 2022, to discuss the policy concept. 
During the rulemaking process, TWC considered all information 
gathered in order to develop rules that provide clear and concise 
direction to all parties involved. 
PART V. PUBLIC COMMENT 

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than 
October 10, 2022. 
SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §801.1 

PART VI. STATUTORY AUTHORITY 

The rules are proposed under Texas Labor Code, §301.0015 
and §302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the effec-
tive administration of TWC services and activities. 
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The proposed rules implement changes made to the Texas Labor 
Code, particularly Texas Labor Code, Chapters 301 and 302, 
as well as bringing the rules into conformity with the Workforce 
Innovation and Opportunity Act. 
§801.1. Requirements for Formation of Local Workforce Develop-
ment Boards. 

(a) Purpose of Rule. 

(1) Upon application by the chief elected officials (CEOs) 
and approval of the Commission, the Commission shall forward an 
application to form a Local Workforce Development Board (Board) to 
the Governor. 

(2) Before an application may be submitted to the Gover-
nor, all requirements of this section shall be met. 

(b) State Law. The formation of Boards is governed by [the 
Workforce Investment Act,] Texas Government Code, Chapter 2308. 

(c) Chief Elected Official Agreement. Creation of a Board 
requires agreement by at least three-fourths of the CEOs in the lo-
cal workforce development area (workforce area) who represent units 
of general local government, including all of the CEOs who repre-
sent units of general local government having populations of at least 
200,000. The elected officials agreeing to the creation of the Board 
shall represent at least 75 percent of the population of the workforce 
area. 

(d) Chief Elected Officials. The CEOs may, and are encour-
aged to, consult with local officials other than the ones delineated be-
low. The following officials are designated as the CEOs for the purpose 
of establishing agreements to form Boards: 

(1) Mayors. 

(A) The mayor of each city with a population of at least 
100,000; 

(B) or, if there is no city with a population of greater 
than 100,000, the mayor of each city with a population greater than 
50,000; 

(C) or, if there are no cities with a population of greater 
than 50,000, the mayor of the largest city in the workforce area. 

(D) For purposes of this section, municipal popu-
lation will be determined by the figure last reported by the Texas 
Demographic [State Data] Center at the time of submission of the 
application to the Commission. 

(2) All county judges included in a workforce area as des-
ignated by the Governor. 

(e) Time of Application. CEOs in a workforce area may not 
establish a Board until the Governor has designated that area as a work-
force area as provided in [the Workforce Investment Act,] Texas Gov-
ernment Code, Chapter 2308. 

(f) Applications shall meet all Governor-approved criteria for 
the establishment of Boards. 

(g) Procedures for Formation of a Board. The CEOs shall 
comply with the following procedures to form a Board. 

(1) Public process procedure. If three-fourths of the CEOs, 
as defined in subsection (d) of this section, agree to initiate procedures 
to establish a Board, they shall conduct a public process, including at 
least one public meeting, to consider the views of all affected organi-
zations before making a final decision to form a Board. This public 
process may include, but is not limited to, notices published in various 
media and surveys for public comment. 

(2) Application procedure. 

(A) The CEOs shall submit an application to the Com-
mission. This application shall include evidence of the actions required 
by paragraph (1) of this subsection. As a part of the application, each 
CEO who is in agreement regarding the formation of a Board, shall ex-
ecute the following documents: 

(i) An interlocal agreement delineating: 

(I) the [The] purpose of the agreement; 

(II) the [The] process that will be used to select 
the CEO who will act on behalf of the other CEOs and the name of 
such CEO if the person has been selected; 

(III) the [The] procedure that will be followed to 
keep those CEOs informed regarding Board activities; 

(IV) the [The] initial size of the Board; 

(V) how [How] resources allocated to the work-
force area will be shared among the parties to the agreement; 

(VI) the [The] process to be used to appoint the 
Board members, which shall be consistent with applicable federal and 
state laws; and 

(VII) the [The] terms of office of the members of 
the Board. 

(ii) An acknowledgment in the following form: We, 
the chief elected officials of the ______________ Workforce Devel-
opment Area, acknowledge that the following are responsibilities and 
requirements pursuant to the formation of the Board: 

(I) The Board will assume the responsibilities for 
the following committees and councils that will be replaced by the 
Board unless otherwise provided in Texas Government Code, Chapter 
2308: private industry council, quality workforce planning committee, 
job service employer committee, and local general vocational program 
advisory committee; 

(II) At least one Workforce Solutions Office shall 
be established within 180 days of Board certification; 

(III) The Board shall have its own independent 
staff and not be a provider of workforce services, unless the Board 
secures a waiver of these provisions; 

(IV) The CEOs shall enter into a partnership 
agreement with the Board to designate a grant recipient to receive, be 
accountable for, and be liable for any misuse of block grant funds; 

(V) The partnership agreement shall also specify 
the entity that will administer the programs, which may be separate 
from the entity that receives the funds from the state; 

(VI) The partnership agreement shall define the 
process through which the Boards and CEOs will develop the strategic 
and operational plans, including the training plan required under the 
Workforce Innovation and Opportunity Act [Investment Act (WIA)]; 
and 

(VII) The strategic plan shall be reviewed by 
both the Commission and the Texas Workforce Investment Council 
[(TWIC),] and approved by the Governor before block grants will be 
available to the workforce area. 

(B) The application shall include evidence that any af-
fected existing Board has been notified and agrees that its functions 
and responsibilities will be assumed by the proposed Board upon the 
proposed Board's final certification by the Governor. 
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(C) The application shall include the names and affili-
ations of individuals recommended for Board membership, with doc-
umentation that CEOs followed the nomination process specified in 
applicable state and federal law, including Texas Government Code, 
§2308.255 and §2308.256. 

(i) Private sector members shall be owners of busi-
ness concerns, chief executives, chief operating officers of nongovern-
mental employers, or other private sector executives who have substan-
tial management or policy responsibility. To be eligible to represent the 
private sector, at least 51 percent of an individual's annual income shall 
be from private sector sources. 

(ii) Private sector membership should represent the 
composition of the local pool of employers. The private sector mem-
bership should include representatives of the region's larger employ-
ers and emerging growth industries. Primary consideration should be 
given to private sector employers who do not directly provide employ-
ment and workforce training services to the general public. CEOs shall 
develop a profile of the workforce area's major industries using locally 
obtained information and state-published data. The Agency shall pro-
vide relevant labor market information, including data that identifies 
employment trends, emerging high-growth, high-demand industries, 
the size of local employers, and other data needed to assist CEOs in 
developing the employer profile. Documentation submitted with the 
application shall show how the regional employer profile is reflected in 
the Board membership. 

(iii) Board membership shall include represen-
tatives of local organized labor organizations, community-based 
organizations, educational agencies, vocational rehabilitation agen-
cies, public assistance agencies, economic development agencies, the 
public employment service, local literacy councils, and adult basic 
and continuing education organizations as required by law. 

(iv) Representatives of local organized labor orga-
nizations shall be nominated by local labor federations unless no em-
ployees in the workforce area are represented by such organizations, 
in which case nominations may be made by other representatives of 
employees. A labor federation is defined as an alliance of two or more 
organized labor unions for the purpose of mutual support and action. 

(v) Board nominees shall be actively engaged in the 
organization, enterprise, or field that they are nominated to represent. 
Board nominees shall have an existing relationship with the workforce 
area through residence or employment within the workforce area. 

(vi) At least one of the members of a Board ap-
pointed under Texas Government Code, §2308.256(a) shall, in addition 
to the qualifications required for the members under that subsection, 
have expertise in child care or early childhood education. 

(vii) At least one of the members of a Board ap-
pointed under Texas Government Code, §2308.256(a) shall, in addition 
to the qualifications required for the members under that subsection: 

(I) be a veteran as defined in Texas Government 
Code, §2308.251(2); and 

(II) have an understanding of the needs of the lo-
cal veterans' population and willingness to represent the interests and 
concerns of veterans in the workforce area. 

(D) No individual member shall be a representative of 
more than one sector or category described in this section, except as 
statutorily permitted for one or more members having: 

(i) expertise in child care or early childhood educa-
tion; or 

(ii) the qualifications set forth in subparagraph 
(C)(vii) of this paragraph. 

(E) The application shall include documentary ev-
idence substantiating compliance with the application procedure, 
including but not limited to, written agreements, minutes of public 
meetings, copies of correspondence, and such other documentation as 
may be appropriate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 24, 2022. 
TRD-202203208 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 689-9855 

SUBCHAPTER B. ONE-STOP SERVICE 
DELIVERY NETWORK 
40 TAC §§801.21 - 801.29 

The rules are proposed under Texas Labor Code, §301.0015 
and §302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the effec-
tive administration of TWC services and activities. 
The proposed rules implement changes made to the Texas Labor 
Code, particularly Texas Labor Code, Chapters 301 and 302, 
as well as bringing the rules into conformity with the Workforce 
Innovation and Opportunity Act. 
§801.21. Scope and Purpose. 

(a) The purpose of this subchapter is to set forth the rules relat-
ing to the One-Stop Service Delivery System [Network] as set forth in 
Texas Government Code, Chapter 2308; Texas Labor Code, Chapters 
301 and 302; and Workforce Innovation and Opportunity Act [WIA] 
§121 (29 United States Code Annotated §3101 [U.S.C.A. §2841]). It 
is the intent of the Commission, in partnership with Local Workforce 
Development Boards, to facilitate the development and maintenance 
of the One-Stop Service Delivery System [Network] such that infor-
mation and services responsive to individual needs are available to all 
customers. The One-Stop Service Delivery System [Network] shall be 
evaluated against established levels of certification as well as any addi-
tional standards developed by the Commission to ensure the continuous 
improvement of the system. 

(b) This [The rules contained in this] subchapter shall apply, 
except that to the extent of any conflict, the provisions of Texas Govern-
ment Code, Chapter 2308, and §802.21 of this title (relating to Board 
Contracting Guidelines) and §802.44 of this title (relating to Service 
Delivery Waiver Requests) shall govern. 

§801.22. Requirement to Maintain a One-Stop Service Delivery 
System [Network]. 
Each Board shall maintain a One-Stop Service Delivery System 
[Network], consistent with the Workforce Innovation and Opportunity 
Act [WIA], state law, and this subchapter. The One-Stop Service 
Delivery System [Network] shall include at least one Comprehensive 
Center in each local workforce development area as [Workforce 
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Solutions Office providing the core services] set out in §801.24(b) 
[forth in §801.28(a)] of this subchapter. 

§801.23. Definitions. 
In addition to the definitions contained in §800.2 of this title (relating 
to Definitions), the following words or terms shall have the following 
meanings, unless the context clearly indicates otherwise. 

(1) Access--Access to services shall mean one or more of 
the following: 

(A) Having a program staff member physically present 
at the Workforce Solutions Office; 

(B) Having a staff member from a different program 
physically present at the Workforce Solutions Office, and who is appro-
priately trained to provide information to customers about the services 
available through partner program(s); or 

(C) Making available a direct linkage through technol-
ogy to program staff who can provide meaningful information or ser-
vices. 

(2) Direct linkage--A direct connection at a Workforce So-
lutions Office, within a reasonable time, by phone or through a real-
time web-based communication, to a program staff member who can 
provide program information or services to customers. Providing a 
phone number or computer website or providing information, pam-
phlets, or materials without connection to a staff member shall not be 
considered a direct linkage. 

(3) [(1)] Eligible Foster Youth--An eligible foster youth is 
a: 

(A) Current Foster Youth--A youth, age 14 or older, 
who is receiving substitute care services under the managing conser-
vatorship of the Texas Department of Family and Protective Services 
(DFPS). This includes youth residing in private foster homes, group 
homes, residential treatment centers, juvenile correctional institutions, 
and relative care; or 

(B) Former Foster Youth--A youth up to 23 years of 
age, who formerly was under the managing conservatorship of DFPS, 
until: 

(i) [the conservatorship was transferred by] a court 
transferred the conservatorship; 

(ii) the youth was legally emancipated (i.e., the 
youth's minority status was removed by a court); or 

(iii) the youth attained 18 years of age. 

(4) [(2)] Eligible Veteran--An eligible veteran is one of the 
following: 

(A) Federal/state qualified veteran--An [an] individual 
who served in the active military, naval, [or] air, or space service, and 
who was discharged or released from such service under conditions 
other than dishonorable as specified at 38 United States Code (USC) 
[U.S.C.] §101(2). Active service includes full-time duty in the Na-
tional Guard or a Reserve component, other than full time for training            
purposes. 

(B) Federal qualified spouse--The [the] spouse of one 
of the following: 

(i) 
ability. 

Any veteran who died of a service-connected dis-

(ii) Any member of the Armed Forces serving on ac-
tive duty who, at the time of application for assistance under this sec-
tion, is listed, pursuant to 37 USC [U.S.C.] §556 and regulations issued 

thereunder, by the Secretary concerned in one or more of the following 
categories and has been so listed for a total of more than 90 days: 

(I) Missing in action; 

(II) Captured in line of duty by a hostile force; or 

(III) Forcibly detained or interned in line of duty 
by a foreign government or power. 

(iii) Any veteran who has a total disability resulting 
from a service-connected disability as evaluated by the United States 
Department of Veterans Affairs. 

(iv) Any veteran who died while a disability, as de-
fined in clause (iii) of this subparagraph, was in existence. 

(C) State qualified spouse: 

(i) A spouse who meets the definition of federal 
qualified spouse; or 

(ii) A spouse of any member of the armed forces 
who died while serving on active military, naval, or air service. 

[(3) National Emergency--A condition declared by the 
President by virtue of powers previously vested in that office to 
authorize certain emergency actions to be undertaken in the national 
interest pursuant to 50 U.S.C. §1621.] 

(5) [(4)] Workforce Solutions Office--A physical location 
[local Workforce Solutions Office] that provides one or more services, 
as set out in §801.25 of this subchapter, to aid employers and job seek-
ers. The two types of local Workforce Solutions Offices are: 

(A) Comprehensive Center--A Workforce Solutions 
Office that provides access to all programs and services as set out in 
§801.26 and §801.28 of this subchapter, access to required partners 
as set out in §801.27(b) of this subchapter, and access to any local 
optional partners as set out in §801.27(c) of this subchapter. Also 
referred to as a Career Development Center in Texas Government 
Code, §2308.312. 

(B) Affiliate Site--A Workforce Solutions Office that 
provides access to one or more services, as set out in §801.28 of 
this subchapter, or access to one or more local partners, as set out 
in §801.27 of this subchapter, where the Board is responsible for 
oversight and management of the office, or operation of these offices 
adds a cost to the Board's operational budget. 

§801.24. Workforce Solutions Office Certification. 
(a) All offices providing workforce services shall [will] be 

classified as Workforce Solutions Offices. 

(b) Local Workforce Development Boards (Boards) shall en-
sure that at least one Workforce Solutions Office in the local workforce 
development area is a Comprehensive Center [provides on-site access 
to all services set forth in §801.25 of this subchapter]. 

(c) [Certified Workforce Solutions Offices.] As directed by 
the Commission, Boards shall provide certification to the Agency 
[Commission] for every Comprehensive Center and Affiliate Site 
[Workforce Solutions Office that provides on-site access to all services 
set forth in §801.25 of this subchapter.] 

[(d) Other Workforce Solutions Offices. As directed by the 
Commission, Boards shall notify the Commission of all on-site ser-
vices available at any Workforce Solutions Office that does not provide 
on-site access to all services set forth in §801.25 of this subchapter.] 

(d) [(e)] Boards shall notify the Agency [Commission,] when 
a change occurs, of the requirements set forth in subsections (b) and (c) 
[(c) and (d)] of this section. 
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(e) [(f)] The Agency [Commission] shall verify compliance 
with the requirements set forth in subsections (b) and (c) [(b) - (d)] 
of this section through: 

(1) issuance of Agency guidance; 

(2) assurances set forth in Agency-Board agreements; 

(3) annual monitoring reviews; and 

(4) other means as identified by the Agency. 

§801.25. Minimum Standards for Comprehensive [Certified] Work-
force Solutions Offices. 

(a) Boards shall ensure that each Comprehensive Center 
[Workforce Solutions Office]: 

(1) provides basic labor exchange services, including ac-
cess to job orders for applicants, access to applicants for employers, 
and screening and referral methods for matching qualified applicants 
and job orders; 

(2) provides services, as set forth in §801.28(a) of this 
subchapter, of each program specified by §801.27(a) and (b) of this 
subchapter, and access to programs specified by §801.27(c) of this 
subchapter, as applicable, [the following programs: WIA adults, 
dislocated workers, and youth; Supplemental Nutrition Assistance 
Program Employment and Training (SNAP E&T); Temporary Assis-
tance for Needy Families (TANF) Choices; access to subsidized child 
care services; Wagner-Peyser Employment Service (ES); and Trade 
Adjustment Assistance (TAA); and Project Reintegration of Offenders 
(Project RIO). Boards shall ensure that Workforce Solutions Offices' 
staff is available to provide these services] during [all] Workforce 
Solutions Offices' operating hours; 

(3) provides access to information and services available in 
the local workforce development area; [and] 

(4) provides access to digital skill building, device access, 
and digital support for individuals through workforce development pro-
grams; 

(5) provides access to financial literacy assistance to indi-
viduals enrolled in a workforce development program; and 

(6) [(4)] addresses the individual needs of employers and 
job seekers. 

(b) Boards shall ensure that [the services provided by] each 
Comprehensive Center [Workforce Solutions Office], as set forth in 
Texas Government Code, Chapter 2308, includes access to [include]: 

(1) labor market information, including: 

(A) available job openings; and 

(B) education and training opportunities; 

(2) uniform eligibility requirements and application proce-
dures for all workforce training and services; 

(3) assistance to unemployment insurance [(UI)] 
claimants; 

(4) independent assessment of individual needs and the de-
velopment of an employment plan; 

seling; 
(5) centralized and continuous case management and coun-

(6) individual referral for services, including basic edu-
cation, classroom skills training, on-the-job training, and customized 
training; 

(7) support services, including child care assistance, stu-
dent loan assistance [loans], and other forms of financial assistance re-
quired to participate in and complete training; and 

(8) job training and employment assistance for persons for-
merly sentenced to the Texas Department of Criminal Justice's insti-
tutional division or state jail division[, provided in cooperation with 
Project RIO]. 

(c) Boards shall ensure that each Comprehensive Center 
[Workforce Solutions Office] complies with the following Commis-
sion-established standards: 

(1) Provides customer access to WorkInTexas.com; résumé 
preparation tools, including software; and Internet access; 

(2) Ensures eligible foster youth are given access to work-
force services to help meet their employment, education, and training 
needs to transition to independent living, as set forth in Texas Family 
Code, §264.121(2) and (3) [§264.121]; 

(3) Provides each customer with information on local 
in-demand [high-growth, high-demand occupations and] industries 
and occupations, projected wage level upon completion of training 
programs, and performance of training providers when requested; 

(4) Ensures that Workforce Solutions Offices' staff is 
trained and knowledgeable in order to provide services to employers 
and job seekers; 

(5) Demonstrates on-site management of all personnel, a 
plan for cross-training staff in all services, minimal programmatic spe-
cialization of staff, removal of redundancies within program activities, 
and maximum flexibility to optimize use of resources; 

(6) Designs a customer-friendly waiting area and imple-
ments written procedures that define the steps taken to minimize cus-
tomer wait time in the reception area and in other areas of Workforce 
Solutions Offices; and 

(7) Provides consumer information on the quality of edu-
cation and training providers and includes a mechanism for customer 
feedback on personal experience with such providers. 

(d) Boards must ensure that, if a Comprehensive Center 
[Workforce Solutions Office] does not provide all services and pro-
grams on-site as specified in subsections (a) and (b) [(b) and (c)] of 
this section, [electronic] access to such services is provided by direct 
linkage[, for example, by making access available through computer 
applications or by telephone conferencing]. 

(e) Boards must ensure that only Workforce Solutions Office 
partners, such as Adult Education and Literacy programs, provide de-
velopmental services, such as General Educational Development, Eng-
lish as a Second Language, or basic education skills. 

§801.26. Memorandum of Understanding. 

(a) In accordance with Workforce Innovation and Opportunity 
Act, §121, each Board shall develop and maintain a memorandum of 
understanding (MOU) with statutorily required Workforce Solutions 
Office partners, as specified in §801.27(b) of this subchapter, and any 
locally approved Workforce Solutions Office partners, as specified in 
§801.27(c) of this subchapter, related to the operation of the One-Stop 
Service Delivery System in the local workforce development area. 

(b) A Board may develop a single MOU with all workforce 
partners or a separate MOU with each workforce partner or group of 
partners. Each Board shall obtain a general authorization from the chief 
elected officials for actions taken under this subsection. 
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(c) The Agency shall provide Boards with guidance on the 
minimum provisions required by each MOU. 

(d) Except where indicated otherwise, a Board shall not be re-
quired to develop an MOU for any Board- or Agency-administered pro-
grams specified in §801.27(a) of this subchapter. 

§801.27. Workforce Solutions Office Programs and Partners. 

(a) The following Workforce Solutions Office Programs are 
Board-administered or under Agency purview: 

(1) Adult program, authorized under Workforce Innovation 
and Opportunity Act (WIOA), Title I; 

(2) Dislocated Worker program, authorized under WIOA, 
Title I; 

(3) Youth programs, authorized under WIOA, Title I; 

(4) Supplemental Nutrition Assistance Program Employ-
ment and Training, authorized under the Food and Nutrition Act of 
2008 (7 United States Code (USC) §2015(d)(4) et seq.); 

(5) Choices, the Temporary Assistance for Needy Families 
Employment and Training program, authorized under the Social Secu-
rity Act, Title IV, Part A (42 USC §601 et seq.); 

(6) Subsidized Child Care programs, identified by Chapter 
809 of this title (relating to Child Care Services); 

(7) Employment Service program, authorized under the 
Wagner-Peyser Act (29 USC §49 et seq.), as amended by WIOA, Title 
III; 

(8) Trade Adjustment Assistance, authorized under Title II, 
Chapter 2 of the Trade Act of 1974 (19 USC §2271, et seq.); 

(9) Adult Education and Family Literacy Act program, au-
thorized under WIOA, Title II, when the Board is the grantee; 

(10) Vocational Rehabilitation (VR) services, authorized 
under Title I of the Rehabilitation Act of 1973 (29 USC §720 et seq.), 
as amended by WIOA, Title IV. Boards are required to enter a memo-
randum of understanding for VR services in accordance with §801.26 
of this subchapter; 

(11) Unemployment Insurance Benefits programs, au-
thorized under state unemployment compensation law, including the 
Reemployment Services and Eligibility Assessment program, autho-
rized under Title III of the Social Security Act (42 USC §506 et seq.); 

(12) Migrant and Seasonal Farmworker employment ser-
vices, under the National Farmworker Jobs Program, authorized under 
WIOA, Title I; and 

(13) National Dislocated Worker Grant program, autho-
rized under WIOA, Title I. 

(b) Required Workforce Solutions Office partners are the enti-
ties that administer the following programs in the local workforce de-
velopment areas: 

(1) Jobs for Veterans State Grant program, as authorized 
under the Job Counseling, Training, and Placement Services for Vet-
erans (38 USC §41 et seq.), and administered by the Texas Veterans 
Commission; 

(2) Adult Education and Family Literacy Act program, au-
thorized under WIOA, Title II; 

(3) Senior Community Service Employment Program, au-
thorized under Title V of the Older Americans Act of 1965 (42 USC 
§3056 et seq.); 

(4) Apprenticeship Training Program certified by the 
United States Department of Labor's Office of Apprenticeship Train-
ing, and which meets state criteria established under Texas Education 
Code, Chapter 133; 

(5) career and technical education programs, authorized 
under the Carl D. Perkins Career and Technical Education Act of 2006 
(20 USC §2301 et seq.); 

(6) employment and training activities carried out under 
Community Services Block Grant programs (42 USC §9901 et seq.); 

(7) employment and training activities provided through 
grantees of the United States Department of Housing and Urban De-
velopment; 

(8) education and vocational training programs through 
Job Corps, authorized under WIOA, Title I, and administered by the 
United States Department of Labor; 

Title I; 
(9) Native American programs, authorized under WIOA, 

I; and 
(10) YouthBuild programs, authorized under WIOA, Title 

(11) programs authorized under §212 of the Second 
Chance         

(c) Other entities that provide services of benefit to workforce 
development may be optional partners in the One-Stop Service Deliv-
ery System if the Board and chief elected officials agree on each entity's 
participation. The entities include, but are not limited to, those that pro-
vide: 

(1) employment and training programs administered by the 
Social Security Administration, including the Ticket-to-Work and the 
Self-Sufficiency Program established under §1148 of the Social Secu-
rity Act (42 USC §1320b-19 et seq.); 

(2) employment and training programs carried out by the 
Small Business Administration; 

(3) programs administered by OneStar Foundation, autho-
rized under the National and Community Service Act of 1990 (42 USC 
§12401 et seq.); and 

(4) other appropriate federal, state, or local programs that 
may include employment, education, and training programs provided 
by public libraries or in the private sector. 

§801.28. Services Available Through the One-Stop Service Delivery 
System [Network]. 

(a) Basic Career [Core] Services. All Workforce Solutions 
Offices shall provide access to basic career [core] services, as defined 
in Workforce Innovation and Opportunity Act (WIOA), §134(c)(2) 
(29 United States Code, Annotated (USCA) §2864(c)(2)) [WIA 
§134(d)(2) (29 U.S.C.A. §2864 (d)(2)) and Texas Government Code, 
Chapter 2308], including: 

(1) outreach; 

(2) intake, which may include reemployment services, and 
orientation to the information and services available through the One-
Stop Service Delivery System [Network]; 

(3) determinations of individuals' eligibility for programs 
funded through the Commission that are available through the One-
Stop Service Delivery System [Network]; 

(4) initial assessment of skill levels including literacy, nu-
meracy, and English language proficiency, as well as[,] aptitudes, abil-
ities (including skills gaps), and support service needs; 

Act of 2007 (42 USC §17532 et seq.).
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(5) job search and placement assistance and, where appro-
priate, career counseling; 

(6) provision of performance information and program 
cost information on eligible training provider [providers of training] 
services as described in §840.40 and §840.41 of this title (relating to 
Statewide ETPL and Distribution of the Statewide ETPL) [§§841.31 -
841.47 of this title (relating to Training Provider Certification),] pro-
vided by program, and eligible providers of youth activities described 
in WIOA, [WIA] §123 (29 USCA §3153 [U.S.C.A. §2843]), providers 
of adult education described in WIOA, Title II [of WIA], providers 
of postsecondary vocational education activities and vocational edu-
cation activities available to school dropouts under the Strengthening 
Career and Technical Education for the 21st Century Act [Carl D. 
Perkins Vocational and Applied Technology Education Act] (20 USCA 
[U.S.C.A.] §2301 et seq.), and providers of vocational rehabilitation 
program activities described in Title I of the Rehabilitation Act of 
1973 (29 USCA §701 [U.S.C.A. §720] et seq.); 

(7) provision of information regarding how the local work-
force development area (workforce area) is performing on the local per-
formance measures and any additional performance information with 
respect to the One-Stop Service Delivery System [Network] in the 
workforce area; 

(8) provision of information regarding filing 
unemployment insurance claims [for UI]; 

(9) provision of employment statistics information, includ-
ing the provision of accurate information relating to local, regional, 
and national labor market areas, including job vacancy listings in such 
labor market areas, information on job skills necessary to obtain the 
jobs listed, and information related to local in-demand [high-growth, 
high-demand] jobs and the earnings and skill requirements for such 
jobs; 

(10) provision of accurate information relating to the 
availability of support services, including child care and transporta-
tion, available in the workforce area, and referral to such services, as 
appropriate; and 

(11) assistance in establishing eligibility for Choices, 
SNAP E&T, and [programs of] financial aid assistance programs for 
training and education that are available in the workforce area.[; and] 

[(12) follow-up services, including counseling regarding 
the workplace, for youth participants in WIA activities authorized un-
der Chapter 841 of this title, relating to WIA, who are placed in unsub-
sidized employment, for not less than 12 months after the first day of 
the employment, as appropriate.] 

(b) Individualized Career [Intensive] Services. A One-Stop 
Service Delivery System [Network] shall provide access to 
individualized career services as described in WIOA, §134(d)(1) 
[the Texas Government Code, Chapter 2308, and intensive services 
as described in WIA §134(d)(3)] (29 USCA §3174(d)(1) [U.S.C.A. 
§2864(d)(3)]), as appropriate, which may include the following: 

(1) comprehensive and specialized assessments of the skill 
levels and service needs of job seekers, such as diagnostic testing and 
use of other assessment tools, in-depth interviewing, and evaluation to 
identify employment barriers and employment goals; 

(2) development of an employment plan and service strat-
egy to identify the employment goals, appropriate achievement objec-
tives, and appropriate combination of services for the participant to 
achieve employment goals and objectives; 

(3) group counseling; 

(4) individual counseling and career planning; 

(5) centralized and continuous case management; and 

(6) short-term, work readiness services, including learning 
skills, communication skills, interviewing skills, punctuality, personal 
maintenance skills, and professional conduct to prepare individuals for 
unsubsidized employment or training. 

(c) Training Services. A One-Stop Service Delivery System 
[Network] shall provide access to training services as described 
in WIOA, §134(c)(3) [WIA §134(d)(4)] (29 USCA §3174(c)(3)) 
[U.S.C.A. §2864(d)(4)) and Texas Government Code, Chapter 2308]. 
Training services may include the following: 

(1) occupational [high-growth, high-demand industry] 
skills training, including training for nontraditional employment; 

(2) on-the-job training; 

(3) incumbent worker training; 

(4) [(3)] programs that combine workplace training with 
related instruction; 

(5) [(4)] training programs operated by the private sector; 

(6) [(5)] skills upgrading and retraining; 

(7) [(6)] entrepreneurial training; 

(8) [(7)] job readiness training provided in combination 
with services and activities described in paragraphs (1) - (7) of this 
subsection; 

(9) [(8)] adult education [referrals to Adult Basic Educa-
tion] and literacy activities provided concurrently or in combination 
with services and [with] activities described in paragraphs (1) - (8) [(7)] 
of this subsection; and 

(10) [(9)] customized training conducted with a commit-
ment by an employer or group of employers to employ an individual 
upon successful completion of training. 

(d) Follow-up Services. A One-Stop Service Delivery Sys-
tem shall offer follow-up services, including counseling regarding the 
workplace, for adult and dislocated worker participants exiting pro-
grams into unsubsidized employment, for up to 12 months after the first 
day of the employment, as appropriate. All youth participants must be 
offered follow-up services aligning with their individual service strate-
gies, that shall be provided for not less than 12 months, unless such 
follow-up services are declined or the participant cannot be contacted. 

(e) [(d)] Other Services and Activities. A One-Stop Service 
Delivery System [Network] shall offer access to all other permissible 
local employment and training activities included in the local work-
force development plan, which may include discretionary one-stop 
activities, support services, [and] needs-related payments, incumbent 
worker training, and transitional jobs, as set forth in WIOA, §134(d)(2) 
- (5) [WIA §134(e)] (29 USCA §3174(d)(2) - (5) [U.S.C.A. §2864(e)]). 

§801.29. Limitations on Delivery of Services. 
Delivery of services under §801.28 of this subchapter [title, relating to 
Services Available Through the One-Stop Service Delivery], is subject 
to state law requirements on Board organization and service delivery 
structure as found in Texas Government Code, Chapter 2308, and this 
chapter, as well as eligibility requirements and limitations of individual 
programs. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on August 24, 2022. 
TRD-202203210 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 689-9855 

40 TAC §801.27 

The rule is repealed under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The proposed repeal implements changes made to the Texas 
Labor Code, particularly Texas Labor Code, Chapters 301 and 
302, as well as bringing the rules into conformity with the Work-
force Innovation and Opportunity Act. 
§801.27. Workforce Solutions Office Partners. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 24, 2022. 
TRD-202203209 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 689-9855 

CHAPTER 803. SKILLS DEVELOPMENT 
FUND 
SUBCHAPTER B. PROGRAM ADMINISTRA-
TION 
40 TAC §803.14 

The Texas Workforce Commission (TWC) proposes amend-
ments to the following section of Chapter 803, relating to the 
Skills Development Fund: 
Subchapter B. Program Administration, §803.14 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose for the proposed amendment to Chapter 803 is to 
streamline the grant proposal and approval process. 
In Fiscal Year 2021, TWC implemented Skills Development Fund 
(SDF) Contingent Proposals to respond quickly and to effec-
tively assist in the COVID-19 recovery effort by helping Texas 
employers, including small businesses, to train and hire employ-
ees while simultaneously aiding Texas workers in regaining em-
ployment and reducing the number of individuals depending on 
unemployment assistance. The new process has proven to be 
successful in streamlining the SDF approval process and short-
ening the grant development time by saving anywhere from 40 to 
55 days. To be able to use this new process, the Outreach and 
Employer Initiatives Division developed a rule waiver pursuant to 
40 TAC §803.32 for approval by TWC's executive director. The 

proposed amendment will remove the need for a waiver and al-
low the use of the streamlined process moving forward. 
Texas Government Code, §2001.039, requires that every four 
years each state agency review and consider for readoption, re-
vision, or repeal each rule adopted by that agency. TWC con-
ducted a rule review of Chapter 803, and any changes are de-
scribed in Part II of this preamble. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER B. PROGRAM ADMINISTRATION 

TWC proposes the following amendments to Subchapter B: 
§803.14. Procedure for Requesting Funding 

Section 803.14 is amended to add subsection (i) to outline the 
procedure for requesting a contingency proposal. 
PART III. IMPACT STATEMENTS 

Chris Nelson, Chief Financial Officer, determined that for each 
year of the first five years the rules will be in effect, the following 
statements will apply: 
There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rule. 
There are no estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rule. 
There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rule. 
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rule. 
There are no anticipated economic costs to individuals required 
to comply with the rule. 
There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rule. 
Based on the analyses required by Texas Government Code, 
§2001.024, TWC determined that the requirement to repeal 
or amend a rule, as required by Texas Government Code, 
§2001.0045, does not apply to this rulemaking. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, Article I, 
§17 or §19, or restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the governmental 
action, and is the producing cause of a reduction of at least 25 
percent in the market value of the affected private real property, 
determined by comparing the market value of the property as 
if the governmental action is not in effect and the market value 
of the property determined as if the governmental action is in ef-
fect. TWC completed a Takings Impact Analysis for the proposed 
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rulemaking action under Texas Government Code, §2007.043. 
The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to amend Chapter 803 to 
streamline the grant proposal and approval process. 
The proposed rulemaking action will not create any additional 
burden on private real property or affect private real property in 
a manner that would require compensation to private real prop-
erty owners under the United States Constitution or the Texas 
Constitution. The proposal also will not affect private real prop-
erty in a manner that restricts or limits an owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action. Therefore, the proposed rulemaking will not 
cause a taking under Texas Government Code, Chapter 2007. 
Government Growth Impact Statement 
TWC determined that during the first five years the rule will be in 
effect, the rule: 
--will not create or eliminate a government program; 
--will not require the creation or elimination of employee posi-
tions; 
--will not require an increase or decrease in future legislative ap-
propriations to TWC; 
--will not require an increase or decrease in fees paid to TWC; 
--will not create a new regulation; 
--will not expand, limit, or eliminate an existing regulation; 
--will not change the number of individuals subject to the rule; 
and 

--will not positively or adversely affect the state's economy. 
Economic Impact Statement and Regulatory Flexibility Analysis 

TWC determined that the rule will not have an adverse economic 
impact on small businesses or rural communities, as the pro-
posed rule places no requirements on small businesses or rural 
communities. 
Mariana Vega, Director, Labor Market Information, determined 
that there is not a significant negative impact upon employment 
conditions in the state as a result of the rule. 
Mary York, Director, Outreach and Employer Initiatives Division, 
determined that for each year of the first five years the rule is in 
effect, the public benefit anticipated as a result of enforcing the 
proposed rule will be to expedite the grant proposal and approval 
process, which would improve customer service by increasing 
program efficiency and deployment of services. 
TWC hereby certifies that the proposal has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART IV. COORDINATION ACTIVITIES 

In the development of the proposed rule for publication and pub-
lic comment, TWC sought the involvement of Texas' 28 Local 
Workforce Development Boards (Boards). TWC provided the 
policy concept regarding this rule amendment to the Boards for 
consideration and review on May 24, 2022. TWC also conducted 
a conference call with Board executive directors and Board staff 
on June 3, 2022, to discuss the policy concept. During the rule-
making process, TWC considered all information gathered in or-
der to develop a rule that provides clear and concise direction to 
all parties involved. 

PART V. PUBLIC COMMENTS 

Comments on the proposed rule may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than 
October 10, 2022. 
PART VI. STATUTORY AUTHORITY 

The rule is proposed under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The proposed rule implements Texas Labor Code, Chapter 303. 
§803.14. Procedure for Requesting Funding. 

(a) An eligible applicant shall present to the executive direc-
tor or his or her designee an application for funding, in order to acquire 
grant funds for the provision of customized training as may be iden-
tified by the eligible applicant. Except as provided in subsection (b) 
of this section, the eligible applicant will request the review and com-
ments of the Board in the applicable workforce area(s), where there is 
a significant impact on job creation or incumbent worker training, and 
submit these comments to the executive director or his or her designee 
with the application for funding. 

(b) An eligible applicant is not required to obtain or provide 
the comments if the Board informs the applicant that the Board is 
preparing an application or has submitted an application that has not 
been approved or rejected. A Board is not required to comment on its 
own applications. 

(c) An eligible applicant shall submit any updates to the orig-
inal application for funding in accordance with subsections (a) and (b) 
of this section. 

(d) TEEX, or the public community or technical college that is 
a partner to a training proposal for a grant from the Skills Development 
Fund, may be non-local. 

(e) The training proposal shall not duplicate a training project 
available in the workforce area in which the private partner or trade 
union is located. 

(f) Proposals shall disclose other grant funds sought or 
awarded from the Agency or other state and federal entities for the 
proposed job training project. 

(g) Applicants shall indicate whether they are submitting con-
current proposals for the Skills Development Fund and the Texas Enter-
prise Fund. For the purposes of this subsection, "concurrent proposal" 
shall mean: 

(1) a proposal for the Skills Development Fund that has 
been submitted and is pending at the time an applicant submits a pro-
posal for the Texas Enterprise Fund; or 

(2) a proposal for the Texas Enterprise Fund that has been 
submitted and is pending at the time an applicant submits a proposal 
for the Skills Development Fund. 

(h) Proposals shall be written and contain the following infor-
mation: 

(1) The number of proposed jobs created and/or retained; 

(2) A brief outline of the proposed training project, includ-
ing the skills acquired through training and the employer's involvement 
in the planning and design; 

(3) A brief description of the measurable training objec-
tives and outcomes; 
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(4) The occupation and wages for participants who com-
plete the customized training project; 

(5) A budget summary disclosing anticipated project costs 
and resource contributions, including the dollar amount the private 
partner is willing to commit to the project; 

(6) A signed agreement between the private partner or trade 
union and the Board, public community or technical college, or TEEX 
outlining each entity's roles and responsibilities if a grant is awarded; 

(7) A statement explaining the basis for the determination 
that there is an actual or projected labor shortage in the occupation in 
which the proposed training project will be provided that is not being 
met by an existing institution or program in the workforce area; 

(8) A comparison of costs per trainee for the customized 
training project and costs for similar instruction at the public commu-
nity or technical college, TEEX, and the Board; 

(9) A statement describing the private partner's or trade 
union's equal opportunity employment policy; 

(10) A list of the proposed employment benefits; 

(11) An indication of a concurrent proposal as required by 
subsection (g) [(e)] of this section; and 

(12) Any additional information deemed necessary by the 
Agency to complete evaluation of a proposal. 

(i) An applicant may, with the approval of the executive di-
rector or his or her designee, submit a proposal for funding that does 
not contain or identify all of the required elements under subsection 
(h) of this section. The release of any funding is contingent upon the 
applicant's submission, and the Agency's approval, of all the required 
elements in subsection (h) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 24, 2022. 
TRD-202203211 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 689-9855 

CHAPTER 821. TEXAS PAYDAY RULES 
The Texas Workforce Commission ("TWC" or "Agency") pro-
poses the repeal of the following section in Chapter 821, relating 
to Texas Payday Rules: 
Subchapter C, Wage Claims, §821.45 

TWC proposes the following new sections to Chapter 821, relat-
ing to Texas Payday Rules: 
Subchapter C. Wage Claims, §821.48 and §821.49 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the proposed Chapter 821 rule change is to mod-
ify the chapter to allow the Agency's Labor Law department to 
reissue determinations. 

Under Texas Labor Code, Chapter 61, also referred to as the 
Texas Payday Law, the Texas Legislature granted the Agency 
authority to adjudicate wage claims and issue preliminary wage 
determination orders (PWDOs). After issuing a PWDO, the par-
ties have 21 days to appeal. If no appeal is filed, then the order 
becomes final "for all purposes." If appealed, the Wage Claim 
Appeal Tribunal (WCAT) will hold a hearing and issue a decision. 
The WCAT decision becomes final 14 days after mailing unless 
a party appeals to TWC's three-member Commission (Commis-
sion). A decision of the Commission becomes final 14 days after 
mailing unless a party files a Motion for Rehearing or for judicial 
review of the Commission's decision. 
The Texas Payday Law and TWC rules do not state whether the 
Agency may reissue a corrected PWDO. Currently, when an er-
ror is made on the PWDO or additional information becomes 
available between issuance of the PWDO and when the deci-
sion is final, there is no clear authority for the Agency to issue 
a corrected PWDO. This can result in costly appeal hearings to 
resolve minor clerical errors. 
In statute and rule related to unemployment claims, the Agency 
has similar authority to that proposed in this rulemaking. Texas 
Labor Code, §212.054 allows for an examiner to issue a redeter-
mination of an unemployment determination if there is an error 
or upon the discovery of new information. The examiner has 14 
days from the mailing date of the original determination to issue 
the redetermination. The 14 days includes the period prior to the 
original determination becoming final. An unemployment exam-
iner may issue a redetermination to correct a clerical or machine 
error at any time during a claimant's benefit year. 
Title 40 Texas Administrative Code (TAC) §815.16(6)(B) allows 
the Appeal Tribunal for unemployment hearings to issue a cor-
rected decision as follows: 
"At any time during the 14-day period from the date a decision 
on an appeal is mailed, unless a party of interest has already ap-
pealed to the Commission, the appeal tribunal or the supervisor 
of appeals may assume continuing jurisdiction over the appeal 
for the purpose of reconsidering the issues on appeal and issu-
ing a corrected decision. During the period in which continuing 
jurisdiction is assumed, the appeal tribunal, after notice to the 
parties, may take any additional evidence or secure any addi-
tional information it deems necessary to issue a decision." 
Clear written authority in rule would allow TWC to exercise ple-
nary power over decisions which have mailed but are not yet 
final. As proposed, TWC would not exercise this authority if an 
appeal has been filed. A reissued PWDO would void and re-
place any prior incorrect PWDOs, and the appeal period would 
start again allowing either party 21 days to file an appeal from 
the mailing date of the reissued PWDO. 
Texas Payday Law appeals rules and procedures are governed 
by current rule 40 TAC §821.45, which incorporates the rules 
and hearing procedures set out in TWC's Unemployment Insur-
ance rules at 40 TAC Chapter 815, except to the extent that such 
sections are clearly inapplicable or contrary to provisions set out 
under the Texas Payday Rules or the Texas Payday Act. 
Finally, Texas Government Code, §2001.039 requires that every 
four years each state agency review and consider for readop-
tion, revision, or repeal each rule adopted by that agency. TWC 
conducted a rule review of Chapter 821. Any changes are de-
scribed in Part II of this preamble. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 
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SUBCHAPTER C. WAGE CLAIMS 

TWC proposes the following amendments to Subchapter C: 
§821.45. Appeals. 
Section 821.45 is repealed and the language is moved to new 
§821.49. 
§821.48. Corrected Preliminary Wage Determination Order 
New §821.48 provides that if an examiner discovers an error 
or receives additional information not previously available when 
the determination was made, the examiner may reconsider and 
reissue the PWDO within the 21-day period provided for in Texas 
Labor Code, §61.054. 
New §821.48 is necessary to allow for a full and factually correct 
PWDO to be rendered to the parties when an error is made or 
additional information becomes available before the decision be-
comes final. New §821.48 provides payday examiners with sim-
ilar authority to unemployment examiners, albeit with a 21-day 
redetermination period per Texas Labor Code, §61.054. Simi-
lar to 40 TAC §815.16(6)(B), if a timely appeal is filed within the 
21-day period, the Labor Law department would no longer have 
authority to reissue a corrected PWDO once that appeal is filed. 
Labor Law staff determined this to be a best practice to avoid 
interference with any actions the WCAT may have already taken 
with the filing of the appeal. The reissued PWDO would super-
sede any previous incorrect PWDOs. Either party would then 
have 21 days from the mailing date of the most recent reissued 
PWDO to file an appeal. 
New §821.48 includes a caveat for instances in which the ex-
aminer has mailed the PWDO to a party's wrong address. This 
would only apply to errors made by the examiner, and not to sit-
uations in which the party provided the Agency with the wrong 
address. 
§821.49. Appeals. 
New §821.49 replaces repealed §821.45. The language in 
§821.45 is moved to new §821.49 to logically follow the cor-
rected PWDO process in the rules. 
PART III. IMPACT STATEMENTS 

Chris Nelson, Chief Financial Officer, determined that for each 
year of the first five years the rules will be in effect, the following 
statements will apply: 
There are no additional estimated costs to the state and to local 
governments expected as a result of enforcing or administering 
the rules. 
There are estimated cost reductions to the state and to local 
governments as a result of enforcing or administering the rules 
because the number of appeals to PWDOs will be reduced with 
the ability to issue corrected PWDOs for minor clerical issues. 
TWC does not have sufficient data to precisely estimate those 
cost reductions. 
There are no estimated losses or increases in revenue to the 
state or to local governments as a result of enforcing or admin-
istering the rules. 
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing 
or administering the rules. 
There are no anticipated economic costs to individuals required 
to comply with the rules. 

There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules. 
Based on the analyses required by Texas Government Code, 
§2001.024, TWC determined that the requirement to repeal 
or amend a rule, as required by Texas Government Code, 
§2001.0045, does not apply to this rulemaking. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, Article I, 
§17 or §19, or restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the governmental 
action, and is the producing cause of a reduction of at least 25 
percent in the market value of the affected private real property, 
determined by comparing the market value of the property as 
if the governmental action is not in effect and the market value 
of the property determined as if the governmental action is in ef-
fect. TWC completed a Takings Impact Analysis for the proposed 
rulemaking action under Texas Government Code, §2007.043. 
The primary purpose of this proposed rulemaking action, as dis-
cussed elsewhere in this preamble, is to modify Chapter 821 to 
allow the Agency's Labor Law department to reissue determina-
tions. 
The proposed rulemaking action will not create any additional 
burden on private real property or affect private real property in 
a manner that would require compensation to private real prop-
erty owners under the United States Constitution or the Texas 
Constitution. The proposal also will not affect private real prop-
erty in a manner that restricts or limits an owner's right to the 
property that would otherwise exist in the absence of the gov-
ernmental action. Therefore, the proposed rulemaking will not 
cause a taking under Texas Government Code, Chapter 2007. 
Government Growth Impact Statement 
TWC determined that during the first five years the rules will be 
in effect, they: 
--will not create or eliminate a government program; 
--will not require the creation or elimination of employee posi-
tions; 
--will not require an increase or decrease in future legislative ap-
propriations to TWC; 
--will not require an increase or decrease in fees paid to TWC; 
--will not create a new regulation; 
--will not expand, limit, or eliminate an existing regulation; 
--will not change the number of individuals subject to the rules; 
and 

--will not positively or adversely affect the state's economy. 
Economic Impact Statement and Regulatory Flexibility Analysis 

TWC determined that the rules will not have an adverse eco-
nomic impact on small businesses or rural communities, as the 
proposed rules place no requirements on small businesses or 
rural communities. 
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Mariana Vega, Director, Labor Market Information, determined 
that there is not a significant negative impact upon employment 
conditions in the state as a result of the rules. 
Chuck Ross, Director, Fraud Deterrence and Compliance Mon-
itoring, determined that for each year of the first five years the 
rules are in effect, the public benefit anticipated as a result of 
enforcing the proposed rules will be a more efficient system that 
will reduce unnecessary appeals for minor clerical issues. 
TWC hereby certifies that the proposal has been reviewed by 
legal counsel and found to be within TWC's legal authority to 
adopt. 
PART IV. PUBLIC COMMENTS 

Comments on the proposed rules may be submitted to TWCPoli-
cyComments@twc.texas.gov and must be received no later than 
October 10, 2022. 
SUBCHAPTER C. WAGE CLAIMS 
40 TAC §821.45 

PART V. STATUTORY AUTHORITY 

The repeal is proposed under Texas Labor Code, §61.002(a)(2), 
which allows TWC to adopt rules as necessary to implement 
Texas Labor Code, Chapter 61. 
The proposed repeal affects Texas Labor Code, Chapter 61. 
§821.45. Appeals. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 24, 2022. 
TRD-202203212 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 689-9855 

40 TAC §821.48, §821.49 

The new rules are proposed under Texas Labor Code, 
§61.002(a)(2), which allows TWC to adopt rules as necessary 
to implement Texas Labor Code, Chapter 61. 
The proposed rules affect Texas Labor Code, Chapter 61. 

§821.48. Corrected Preliminary Wage Determination Order. 

(a) If an examiner discovers an error in connection with a pre-
liminary wage determination order or discovers additional information 
not previously available, the examiner, within the period specified in 
§61.054 of the Act may reconsider and reissue the preliminary wage 
determination order, unless a party has already filed an appeal. 

(b) An examiner's reissued preliminary wage determination 
order voids and replaces the order requiring correction. A reissued pre-
liminary wage determination order becomes final unless a party files an 
appeal from the reissued preliminary wage determination order within 
the period specified in §61.054 of the Act. The period to request an 
appeal shall begin on the date the examiner mails the reissued prelim-
inary wage determination order. 

(c) Notwithstanding subsection (a) of this section, if an exam-
iner mails a preliminary wage determination order to a party's incorrect 
address solely because of the examiner's own error, the examiner may 
reissue a preliminary wage determination order to the party's correct 
address at any time. 

§821.49. Appeals. 

(a) If either party files an appeal to a preliminary wage deter-
mination order, the Commission shall consider all issues, including the 
amount of wages in controversy. 

(b) The Commission shall hear all timely requests for reopen-
ing and grant such requests if it appears the petitioner has shown good 
cause for the petitioner's failure to appear at the prior hearing. 

(c) Hearings conducted under the Act are subject to the rules 
and hearing procedures set out in Chapter 815 of this title (relating to 
Unemployment Insurance), except to the extent that such sections are 
clearly inapplicable or contrary to provisions set out under this chapter 
or under the Act. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on August 24, 2022. 
TRD-202203213 
Les Trobman 
General Counsel 
Texas Workforce Commission 
Earliest possible date of adoption: October 9, 2022 
For further information, please call: (512) 689-9855 
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