
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 
SUBCHAPTER B. ADVISORY COMMITTEES 
DIVISION 1. COMMITTEES 
1 TAC §351.807 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
Texas Administrative Code, Title 1, Part 15, Chapter 351, 
Subchapter B, §351.807, concerning the Behavioral Health 
Advisory Committee. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to revise the committee mem-
bership to align with federal best practices and accommodate 
current and future changes to the provision of behavioral health 
services. The amendment also serves to align the format of 
§351.807 to follow agency guidelines. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §351.807(a) adds two references 
concerning the Behavioral Health Advisory Committee (BHAC) 
statutory authority. 
The proposed amendment to §351.807(b) clarifies that the 
BHAC advises the HHSC Executive Commissioner on mental 
health and substance use disorder (SUD) services. 
The proposed amendment to §351.807(d) adds that an annual 
written report is submitted to the Executive Commissioner as well 
as the Texas Legislature. 
The proposed amendment to §351.807(e) relocates the terms 
regarding abolition of the rule to the end of the rule and replaces 
it with provisions regarding open meetings. 
The proposed amendments to §351.807(f) designate a commit-
tee membership category for a representative from a federally 
recognized Native American tribe. This change formally estab-
lishes the position for a member from a federally recognized 
Native American tribe, and aligns with federal best practices, 
the committee's bylaws, and helps ensure representation of the 
tribes in Texas. The adult consumer positions are now listed sep-
arately to emphasize representation for one consumer of mental 
health or co-occurring mental health and SUD services, and one 

consumer of SUD or co-occurring SUD and mental health ser-
vices. The family representative positions are now listed sepa-
rately to highlight one family member of someone who has re-
ceived services, and one parent of a child with serious emotional 
disturbance (SED). The proposed amendments also allow for a 
broad category of peer provider representation and emphasize 
the need for a behavioral health service provider who focuses 
on families. Additionally, the proposed amendments remove the 
requirement for the Interagency Coordinating Group for faith and 
community-based organizations to nominate a member, but still 
allow for one representative from a faith-based community or-
ganization. Due to a seat being designated for a representative 
from a federally recognized Native American tribe, the amend-
ment changes the number of positions for people who have in-
terest and knowledge of mental health and substance use issues 
from three positions to two. The amendment also indicates when 
members are appointed and the length of their term. 
The proposed amendment to §351.807(g) provides require-
ments for officer selection and the length of their term. 
The proposed amendment adds subsection (h) describing re-
quired training. 
The proposed amendment adds subsection (i) concerning the 
date of abolition. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
or administering the rule does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand an existing rule; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
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SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has also determined that 
there will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities. The rule does not ap-
ply to small or micro-businesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule does not impose a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Sonja Gaines, Deputy Executive Commissioner, has determined 
that for each year of the first five years the rule is in effect, the 
public benefit will be more thorough representation on the com-
mittee. 
Trey Wood, Chief Financial Officer, has also determined that for 
the first five years the rule is in effect, there are no anticipated 
economic costs to persons who are required to comply with the 
proposed rule. The rule does not impose a cost on any person 
as it applies solely to HHSC. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Adriana Flores at (737) 263-7827 in the HHSC Office of Mental 
Health Coordination. 
Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 21R111" in the subject 
line. 
STATUTORY AUTHORITY 

The proposed amendment is authorized by Texas Government 
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of services by the health and human services agencies, Texas 
Government Code §531.012, which provides that the Executive 
Commissioner of HHSC shall adopt rules for advisory commit-
tees established under §531.012; and Texas Government Code 
§2110.005, which provides that a state agency must promulgate 

rules concerning the purpose and tasks of an advisory commit-
tee and describe the manner in which the committee will report 
to HHSC. 
The proposed amendment affects Texas Government Code 
§§531.0055, 531.012, and 2110.005. 
§351.807. Behavioral Health Advisory Committee. 

(a) Statutory authority. The [HHSC has established the] 
Behavioral Health Advisory Committee (BHAC) is established under 
Texas Government Code, §531.012 in accordance with the State's 
obligations under 42 U.S.C. §300x-3, and is subject to §351.801 of 
this subchapter (relating to Authority and General Provisions). 

(b) Purpose. The BHAC advises the HHSC Executive Com-
missioner on mental health and substance use disorder services in Texas 
[makes recommendations to HHSC concerning the allocation and ad-
equacy of mental health and substance use disorder services and pro-
gram within Texas]. 

(c) Tasks. The BHAC considers and makes recommendations 
to the Executive Commissioner consistent with the committee's pur-
pose. 

(d) Reporting requirements. The BHAC submits an annual [a] 
written report to the Executive Commissioner and the Texas Legisla-
ture of any policy recommendations made to the Executive Commis-
sioner. 

(e) Open meetings. The BHAC complies with the require-
ments for open meetings under Texas Government Code, Chapter 551. 
[Abolition. The BHAC is required by federal law and will continue as 
long as the federal law that requires it remains in effect.] 

(f) Membership. The BHAC is composed of 19 voting mem-
bers appointed by the Executive Commissioner and one ex officio 
member. 

(1) The BHAC consists of representatives of the following 
constituencies: [no more than 19 voting members.] 

[(A) Each member is appointed by the Executive Com-
missioner.] 

[(B) The BHAC consists of representatives of the fol-
lowing constituencies:] 

(A) [(i)] one [two] adult who received, or is receiving, 
services for [consumers of] mental health or co-occurring mental health 
and [and/or] substance use issues [abuse services]; 

(B) one adult who received, or is receiving, services for 
substance use or co-occurring mental health and substance use issues; 

(C) [(ii)] one youth/young adult who received, or is re-
ceiving, services for [consumer of] mental health, substance use, or 
co-occurring mental health and [and/or] substance use issues [abuse 
services]; 

(D) [(iii)] one [two] family representative 
[representatives] of someone who has received, or is receiving services 
for [consumers of] mental health, [and/or] substance use [abuse 
services], or co-occurring mental health and substance use issues; 

(E) one [of which must be a] parent of a child who has 
received, or is receiving, services for [with] serious emotional distur-
bance; 

(F) [(iv)] one [adult] certified peer provider; 

(G) [(v)] one representative nominated by the Texas 
Council of Community Centers; 
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(H) [(vi)] one representative nominated by the Associ-
ation of Substance Abuse Programs; 

(I) [(vii)] two independent community behavioral 
health service providers, one of which provides services to families; 

(J) [(viii)] two behavioral health advocates or represen-
tatives of behavioral health advocacy organizations; 

(K) [(ix)] one representative from a faith-based com-
munity organization [nominated by the Interagency Coordinating 
Group for faith and community-based organizations]; 

(L) [(x)] one representative of a managed care organi-
zation that contracts with HHSC; 

(M) [(xi)] two representatives of local government; 
[and] 

(N) one representative from a federally recognized 
Native American tribe located in Texas (Alabama-Coushatta Tribe of 
Texas, The Kickapoo Traditional Tribe of Texas, or Ysleta Del Sur 
Pueblo); and 

(O) [(xii)] up to two [three] additional members who 
have demonstrated an interest in mental and substance use disorders 
health systems and a working knowledge of mental and substance use 
disorder health issues. 

(2) A member of the Statewide Behavioral Health 
[Strategic Plan and Coordinated Expenditure] Coordinating Council, 
representing state agencies providing behavioral health services or 
funding, will serve as a non-voting, ex officio member. 

(3) Members are appointed for staggered terms so that the 
terms of an equal or almost equal number of members expire on Au-
gust 31st of each year. Each member is appointed to serve a term of 
three years. Regardless of term limit, a member serves until his or her 
replacement has been appointed. This ensures sufficient, appropriate 
representation. [Except as necessary to stagger terms, each member is 
appointed to serve a term of three years, with an appropriate number 
of terms expiring each August 31st.] 

(4) If a vacancy occurs, a person is appointed to serve the 
unexpired portion of that term. 

(5) This subsection does not apply to ex officio members, 
who serve at the pleasure of the Executive Commissioner. 

(g) Presiding officers. The BHAC selects a chair and co-chair 
of the committee from its members. 

[(1) The BHAC selects a presiding officer and an assistant 
presiding officer from among its members.] 

(1) [(2)] Unless reelected, the chair [presiding officer] and 
co-chair [assistant presiding officer] each serve a term of one year. 

(2) [(3)] A member serves no more than two consecutive 
terms as chair [presiding officer] or co-chair [as assistant presiding of-
ficer]. A chair or co-chair may not serve beyond their membership 
term. 

(h) Required Training. Each member shall complete all train-
ing on relevant statutes and rules, including this section and §351.801 
of this subchapter and Texas Government Code, §531.012, and Chap-
ters 551 and 2110. Training will be provided by HHSC. 

(i) Date of abolition. The BHAC is required by federal law 
and will continue as long as the federal law that requires it remains in 
effect. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202135 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (737) 263-7827 

♦ ♦ ♦ 
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTRE 

CHAPTER 1. GENERAL PROCEDURES 
SUBCHAPTER E. ADVISORY COMMITTEES 
4 TAC §1.203 

The Texas Department of Agriculture (Department) proposes the 
repeal of 4 Texas Administrative Code, Chapter 1, Subchapter E, 
§1.203, concerning the Texas-Israel Exchange Fund (TIE) Advi-
sory Committee. Section 56 of Senate Bill 703, 87th Texas Leg-
islature, Regular Session (2021), among other things, repealed 
Chapter 45.009, Texas Agriculture Code, which provided for the 
creation of the TIE Advisory Committee. The repeal of Texas 
Agriculture Code, §45.009 necessitates repeal of corresponding 
rules for the TIE Advisory Committee. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeal will not affect a local 
economy, so the Department is not required to prepare a local 
employment impact statement under Texas Government Code, 
§2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221, the Department provides 
the following Government Growth Impact Statement for the pro-
posed repeal. For each year of the first five years the proposed 
repeal will be in effect, the Department has determined the fol-
lowing: 
1. the proposed repeal does not create or eliminate a govern-
ment program; 
2. implementation of the proposed repeal does not require the 
creation or elimination of employee positions; 
3. implementation of the proposed repeal does not require an 
increase or decrease in future legislative appropriations to the 
Department; 
4. the proposed repeal does not require an increase or decrease 
in fees paid to the Department; 
5. the proposed repeal does not create a new regulation; 
6. the proposed repeal will repeal an existing regulation; 
7. the proposed repeal does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and 

8. the proposed repeal does not positively or adversely affect 
this state's economy. 
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FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: 
Mindy Weth Fryer, Director for Contracts and Grants, has de-
termined that for each year of the first five years the proposed 
repeal is in effect, enforcing or administering the proposed 
repeal does not have foreseeable implications relating to costs 
or revenues of state or local governments. 
PUBLIC BENEFITS AND PROBABLE ECONOMIC COST: Ms. 
Fryer has determined that for each year of the first five-year pe-
riod the proposed repeal is in effect, the public benefit will be 
the elimination of rules that will no longer be administered by the 
Department. Ms. Fryer has also determined that for each year 
of the first five-year period the proposed repeal is in effect, there 
will be no cost to persons who are required to comply with the 
proposed repeal. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed repeal, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code, §2006.002, are not required. 
Comments on the proposed repeal may be submitted to Skyler 
Shafer, Assistant General Counsel, P.O. Box 12847, Austin, 
Texas 78711, or by email to skyler.shafer@texasagriculture.gov. 
The deadline for comments is 30 days after publication in the 
Texas Register. 

The repeal is proposed under Section 12.016 of the Texas Agri-
culture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and du-
ties under the Texas Agriculture Code. Texas Agriculture Code, 
Chapter 45 is affected by the repeal. 
§1.203. Texas-Israel Exchange Fund (TIE) Advisory Committee. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202232 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 17. MARKETING AND 
PROMOTION 
SUBCHAPTER E. TEXAS-ISRAEL 
EXCHANGE RESEARCH PROGRAM 
4 TAC §§17.100 - 17.104 

The Texas Department of Agriculture (Department) proposes the 
repeal of 4 Texas Administrative Code, Chapter 17, Subchapter 
E, regarding Texas-Israel Exchange Research Program Rules, 
§§17.100 - 17.104. Section 56 of Senate Bill 703, 87th Texas 
Legislature, Regular Session (2021), among other things, re-
pealed 45.009, Texas Agriculture Code, which provided for the 
creation of the TIE Advisory Committee. Furthermore, funding 
for the program has been suspended and the program has been 

inactive for the past 10 years. As a result, rules for the Texas-Is-
rael Exchange Research Program are no longer necessary. 
LOCAL EMPLOYMENT IMPACT STATEMENT: The Department 
has determined that the proposed repeals will not affect a local 
economy, so the Department is not required to prepare a local 
employment impact statement under Texas Government Code, 
§2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT: Pursuant to 
Texas Government Code, §2001.0221, the Department provides 
the following Government Growth Impact Statement for the pro-
posed repeals. For each year of the first five years the proposed 
repeals will be in effect, the Department has determined the fol-
lowing: 
1. the proposed repeals do not create or eliminate a government 
program; 
2. implementation of the proposed repeals do not require the 
creation or elimination of employee positions; 
3. implementation of the proposed repeals do not require an 
increase or decrease in future legislative appropriations to the 
Department; 
4. the proposed repeals do not require an increase or decrease 
in fees paid to the Department; 
5. the proposed repeals do not create a new regulation; 
6. the proposed repeals will repeal an existing regulation; 
7. the proposed repeals do not increase or decrease the number 
of individuals subject to the rule's applicability; and 

8. the proposed repeals do not positively or adversely affect this 
state's economy. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT: 
Mindy Weth Fryer, Director for Contracts and Grants, has de-
termined that for each year of the first five years the proposed 
repeals are in effect, enforcing or administering the proposed 
repeals does not have foreseeable implications relating to costs 
or revenues of state or local governments. 
PUBLIC BENEFITS AND PROBABLE ECONOMIC COST: Ms. 
Fryer has determined that for each year of the first five-year pe-
riod the proposed repeals are in effect, the public benefit will be 
the elimination of rules that will no longer be administered by the 
Department. Ms. Fryer has also determined that for each year 
of the first five-year period the proposed repeals are in effect, 
there will be no cost to persons who are required to comply with 
the proposed repeals. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES: The Department has 
determined there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of the proposed repeals, therefore preparation of an economic 
impact statement and a regulatory flexibility analysis, as detailed 
under Texas Government Code, §2006.002, are not required. 
Comments on the proposed repeals may be submitted to Skyler 
Shafer, Assistant General Counsel, P.O. Box 12847, Austin, 
Texas 78711, or by email to skyler.shafer@texasagriculture.gov. 
The deadline for comments is 30 days after publication in the 
Texas Register. 

The repeals are proposed under Section 12.016 of the Texas 
Agriculture Code, which provides that the Department may adopt 
rules as necessary for the administration of its powers and du-
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ties under the Texas Agriculture Code. Texas Agriculture Code, 
Chapter 45 is affected by these repeals. 
§17.100. Definitions. 
§17.101. Purpose. 
§17.102. Administration. 
§17.103. Selection Criteria. 
§17.104. Application Procedure. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202233 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 30. COMMUNITY DEVELOPMENT 
The Texas Department of Agriculture (Department) proposes the 
repeal of Title 4, Part 1, Chapter 30, Subchapter A in its entirety. 
Specifically, the Department proposes the repeal of Subchapter 
A, Texas Community Development Block Grant Program, Divi-
sion 1, §§30.1 - 30.8, relating to General Provisions; Division 2, 
§§30.20 - 30.31, relating to Application Information; Division 3, 
§§30.50 - 30.60 and 30.62 - 30.67, relating to Administration of 
Program Funds; Division 4, §§30.80 - 30.84, relating to Awards 
and Contract Administration; and Division 5, §§30.100 - 30.103, 
relating to Reallocation of Program Funds. In conjunction with 
this proposed repeal, the Department proposes new Subchap-
ter A, relating to the Texas Community Development Block Grant 
Program, consisting of §§30.1 - 30.13. 
The Department has determined that due to the extensive 
changes to program rules, repeal of the entire subchapter and 
replacement with new rules is more efficient than proposing 
numerous amendments to make the required changes. The 
changes are necessary in order to simplify the rules, focusing 
on the most generally applicable program requirements and 
removing details more efficiently addressed in the Application 
Guides. The current rules contain separate requirements for 
each program category. The new rules focus on program-wide 
requirements of general applicability. The proposed new rules 
will allow the Department flexibility to develop program proce-
dures and guidelines in a more timely and efficient manner to 
ensure compliance with all statutory and applicable regulatory 
requirements. 
New §30.1 describes the Department's authority to implement 
and administer the Texas Community Development Block Grant 
Program (TxCDBG) program. 
New §30.2 provides definitions for terms and abbreviations ap-
plicable to this subchapter. 
New §30.3 provides the method of allocation of grant funds. 
New §30.4 describes who is eligible to apply for TxCDBG grants. 
New §30.5 outlines the application process and provides that 
the specific application procedures, requirements, and evalua-
tion criteria will be stated in a Request for Applications. 

New §30.6 describes application threshold requirements. 
New §30.7 explains the citizen participation process. 
New §30.8 provides the appeal process for denial or disqualifi-
cation of applications. 
New §30.9 describes project implementation requirements. 
New §30.10 sets out the requirement for grant training. 
New §30.11 prescribes the conflict of interest standards for grant 
recipients. 
New §30.12 describes the process for requesting amendments 
to a grant agreement. 
New §30.13 concerns the range of sanctions the Department 
may impose on grant recipients. 
Ms. Suzanne Barnard, Director for TxCDBG Programs, has de-
termined that for the first five-year period the proposed rules are 
in effect, there will be no fiscal implications for the state or local 
governments as a result of enforcing or administering the rules. 
Ms. Barnard has also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit will 
be improved readability and clarity of the rules. 
Ms. Barnard has determined there are no anticipated economic 
costs to persons required to comply with the proposed rules. 
Ms. Barnard has provided the following government growth 
impact statement, as required pursuant to Texas Government 
Code, §2001.0221. During the first five years the proposed 
rules are in effect: 
(1) no government programs will be created or eliminated; 
(2) no employee positions will be created or eliminated; 
(3) there will be no increase or decrease in future legislative ap-
propriations to the Department; 
(4) there will be no increase or decrease in fees paid to the De-
partment; 
(5) new regulations will be created by the proposal; 
(6) there will be a repeal of existing regulations; 
(7) there may be an increase in the number of individuals subject 
to the rules, depending on the number of applicants who seek to 
participate in the program; and 

(8) there will be no positive or adverse effect on the Texas econ-
omy. 
The Department has determined the proposed rules will not af-
fect a local economy within the meaning of Texas Government 
Code §2001.022 and will not have an adverse economic effect 
on small businesses, micro-businesses, or rural communities. 
Written comments on the proposal may be submitted by mail to 
Ms. Suzanne Barnard, Director for TxCDBG Programs, Texas 
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711, 
or by email to suzanne.barnard@texasagriculture.gov. Com-
ments must be received no later than 30 days from the date of 
publication of the proposal in the Texas Register. 

SUBCHAPTER A. TEXAS COMMUNITY 
DEVELOPMENT BLOCK GRANT PROGRAM 
DIVISION 1. GENERAL PROVISIONS 
4 TAC §§30.1 - 30.8 
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The repeal of Subchapter A, Division 1, §§30.1 - 30.8, is pro-
posed under Texas Government Code, §487.051, which desig-
nates the Department as the agency to administer the federal 
community development block grant non-entitlement program, 
and §487.052, which provides authority for the Department to 
adopt rules as necessary to implement Chapter 487. 
The code affected by the proposed repeal is Texas Government 
Code, Chapter 487. 
§30.1. Applicable Law. 
§30.2 Definitions and Abbreviations. 
§30.3. Program Overview. 
§30.4. National Program Objectives. 
§30.5. Ineligible Activities. 
§30.6. Administrative Appeal. 
§30.7. Conflict of Interest. 
§30.8. Document Retention. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202205 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
4 TAC §§30.1 - 30.13 

The new rules are proposed pursuant to Texas Government 
Code §487.051, which provides the Department authority to 
administer the state's community development block grant 
non-entitlement program, and §487.052, which provides author-
ity for the Department to adopt rules as necessary to implement 
Chapter 487. 
The code affected by the proposal is Texas Government Code, 
Chapter 487. 
§30.1. Authority. 

(a) The Department administers the Texas Community De-
velopment Block Grant (TxCDBG) Program, which administers 
the state's allocation of federal funds provided under the commu-
nity development block grant non-entitlement program pursuant to 
§§487.051(a)(6), 487.351, and 487.354 of the Texas Government Code 
and in accordance with the Housing and Community Development 
Act of 1974 (42 USC §§5301 et seq.), 24 CFR Part 570, and this 
subchapter. 

(b) This subchapter does not apply to grants funded under the 
Colonia Self Help Center legislative set-aside program. Administrative 
procedures for these grants will be adopted and implemented by the 
Texas Department of Housing and Community Affairs (TDHCA). 

§30.2. Definitions. 
In addition to the general definitions contained with Title 4, Part 1, 
Chapter 1, §1.1, the following terms, when used in this subchapter, 
shall have the following specific meaning unless the context clearly 
indicates otherwise: 

(1) Applicant--A unit of general local government in a non-
entitlement area that submits an application to the Department for fund-
ing under the TxCDBG program. 

(2) ARO--The administrative review official. 

(3) CDBG--community development block grant. 

(4) CFR--Code of Federal Regulations. 

(5) Grant recipient--An applicant that has been awarded or 
received a grant under the TxCDBG Program. 

(6) HUD--United States Department of Housing and Urban 
Development. 

(7) Non-entitlement area--An area of the state which is not 
a metropolitan city or part of an urban county, as defined in 42 USC 
§5302, and does not include Indian tribes. 

(8) RFA--Request for Applications. 

(9) TxCDBG--Texas Community Development Block 
Grant Program. 

(10) TxGMS--Texas Grant Management Standards pro-
mulgated by the Texas Comptroller of Public Accounts. 

(11) Unit of general local government--a city, county, 
town, township, village, or other general purpose political subdivision 
of the state, or as otherwise defined in 42 USC §5302. 

(12) USC--United States Code. 

§30.3. Funding. 
(a) The Department shall allocate the state's annual CDBG 

grant and establish the funding of TxCDBG programs in accordance 
with the state's annual action plan, which is available on the Depart-
ment's website and the HUD Exchange, HUD's online platform for pro-
gram information, guidance, and tools. 

(b) For funds allocated to the Community Development Fund 
category within the TxCDBG program, funds are allocated among the 
twenty-four State planning regions based on a combination of the fol-
lowing two formulas: 

(1) Original CD formula, which takes into account the fol-
lowing factors: 

(A) Non-Entitlement Population; 

(B) Number of Persons in Poverty; 

(C) Percentage of Poverty Persons; 

(D) Number of Unemployed Persons; and 

(E) Percentage of Unemployed Persons; and 

(2) HUD formula, which is the same methodology that 
HUD uses to allocate CDBG funds among the States for use in non-en-
titlement areas. The HUD factors, percentages, and methodology are 
specified in 42 USC §5306(d). 

§30.4. Eligible Applicants. 
(a) Units of general local government located in non-entitle-

ment areas that are not eligible to participate or that opt not to partic-
ipate in the entitlement portion of the federal CDBG Program are eli-
gible to apply for funding under the TxCDBG Program. An exception 
to this requirement is Hidalgo County, an entitlement county, which is 
eligible to apply for the Colonia Fund only. 

(b) Non-entitlement cities are cities located predominately in 
rural areas and generally: 

(1) have a population of less than 50,000; 
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(2) are not designated as a central city of a metropolitan 
statistical area; or 

(3) are not participating in urban county CDBG programs. 

(c) Non-entitlement counties are counties that are predomi-
nately rural in nature and generally have fewer than 200,000 persons 
in the non-entitlement cities and unincorporated areas located in the 
county. 

§30.5. Application Process. 

(a) Subject to available funding, the Department will issue a 
RFA for current TxCDBG programs. The RFA shall be publicly avail-
able through the Department's website. 

(b) The RFA, at a minimum, will provide the following infor-
mation: 

(1) eligibility requirements for the particular grant pro-
gram; 

(2) the maximum and minimum amount of individual 
grants; 

(3) any limitations on the type of eligible applicants; 

(4) limits, if any, on the number of grant applications that 
may be submitted by an applicant for a particular grant program; 

(5) filing instructions and the deadline for the submission 
of applications; 

(6) any match requirements; 

(7) program objectives and guidelines for proposed 
projects; 

(8) evaluation and award criteria, including guidance re-
garding the range of possible scores or points to be awarded to each of 
the selection criteria and any special factors to be evaluated in assign-
ing points under the selection criteria; 

(9) any prohibitions on the use of grant funds; and 

(10) Department contact information. 

(c) The application submitted to the Department must be: 

(1) fully completed; 

(2) received by the deadline in the manner stated in the 
RFA; and 

(3) certified by an authorized individual. 

(d) Once the application is filed, it will be initially screened 
for completeness and eligibility, and if complete and eligible it will be 
evaluated and reviewed, and a grant decision will be made. 

(e) Providing false information, knowingly or unknowingly, 
on a grant application may cause an application to be denied or cause 
the grant agreement, once awarded, to be terminated. 

§30.6. Application Threshold Requirements. 

To be eligible to receive funding under the TxCDBG Program, an ap-
plicant must meet the following criteria: 

(1) Grant administration. Demonstrate the ability to man-
age and administer the proposed project. The Department may consider 
the applicant's past performance and completion of previously awarded 
TxCDBG contracts, outstanding compliance and/or audit findings, and 
history of actively working with the Department to resolve any out-
standing audit, monitoring, and/or reporting issues identified by the 
Department. 

(2) Financial capacity. Demonstrate the financial manage-
ment capacity to sustain operation and maintenance of any improve-
ments made in conjunction with the proposed project. Applications for 
TxCDBG funding must demonstrate financial capacity through com-
pliance with the audit requirements in the Texas Local Government 
Code, as described in the RFA. 

(3) Proposed benefits. Demonstrate the ability to meet all 
proposed benefits identified in the application, including job creation 
if applicable. 

(4) Levy and collect tax. Levy and collect a local property 
tax or local sales tax option. 

(5) Open TxCDBG grants. If applicable, an applicant that 
has an open or pending TxCDBG grant must meet progress threshold 
requirements specified by the Department in the RFA and/or current 
TxCDBG action plan, including thresholds to obligate at least 50% of 
grant funding and to complete closeout reporting, as applicable. 

(6) Single Audits. Communities are required to comply 
with all federal single audit requirements, as described in the TxCDBG 
Project Implementation Manual, regardless of whether the required 
compliance is based on received funds other than TxCDBG awards. If 
applicable, an applicant must submit any past due audits to the Federal 
Audit Clearinghouse within the timeframes prescribed by the Depart-
ment. 

(A) One delinquent audit. If the applicant meets 
threshold requirements for funding and has only one federal single 
audit delinquency, the Department will withhold the issuance of a 
grant award or grant agreement until it receives a satisfactory audit 
from the applicant. If the Department does not receive the applicant's 
delinquent audit within ninety (90) days after the application deadline, 
the application will be considered withdrawn by the applicant. 

(B) Multiple delinquent audits. An applicant with more 
than one delinquent federal single audit is ineligible to participate in the 
TxCDBG Program. 

(C) Delinquency of five years or more. An applicant 
that has been delinquent in meeting federal single audit requirements 
or that has failed to submit a required single audit for five years or 
more is ineligible to participate in the TxCDBG Program for a period 
of five years. After the five-year ineligibility period, the applicant may 
re-establish eligibility by following the program eligibility process de-
scribed in Policy Issuance 12-01 or the TxCDBG Project Implementa-
tion Manual. 

(7) Other application requirements. Other threshold re-
quirements relevant to a particular grant program may be included in 
the RFA. 

§30.7. Citizen Participation Process. 

(a) Citizen Participation Plan. An applicant must develop and 
follow a detailed citizen participation plan that sets forth the applicant's 
policies and procedures for citizen participation and must make the plan 
public. The plan must be completed and available before an application 
for TxCDBG funding is submitted to the Department. The applicant 
must meet the following requirements: 

(1) provide for and encourage citizen participation, partic-
ularly by low and moderate income persons who reside in slum or 
blighted areas and areas in which TxCDBG funds are proposed to be 
used; 

(2) ensure that citizens will be given reasonable and timely 
access to local meetings, information, and records relating to the appli-
cant's proposed and actual use of TxCDBG funds; 
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(3) furnish citizens information, including but not limited 
to: 

(A) the amount of TxCDBG funds expected to be made 
available for the current program year; 

(B) the range of activities that may be undertaken with 
the TxCDBG funds; 

(C) the estimated amount of the TxCDBG funds pro-
posed to be used for activities that will meet he national objective of 
benefit to low and moderate income persons; and 

(D) which of the proposed activities, if any, are likely 
to result in displacement and the applicant's anti-displacement and re-
location plans required under 24 CFR §570.488; 

(4) provide technical assistance to groups representative of 
persons of low and moderate income that request assistance in devel-
oping proposals for the use of TxCDBG funds; 

(5) provide for a minimum of two public hearings for the 
purpose of obtaining citizens' views and responding to proposals and 
questions. Together the hearings must cover community development 
and housing needs, development of proposed activities, and a review 
of program performance. Public hearings must be held at the following 
stages: 

(A) Initial public hearing. A public hearing to cover 
community development and housing needs must be held before sub-
mission of an application to the Department; and 

(B) Final public hearing. A public hearing must be held 
after completion of a funded project to afford citizens an opportunity 
to review and comment on the grant recipient's performance, including 
the actual use of TxCDBG funds provided under the grant. The final 
public hearing must be held prior to submitting a closeout report to the 
Department; 

(6) provide reasonable notice of hearings and hold hearings 
at times and locations convenient to potential or actual beneficiaries, 
with reasonable accommodations including material in accessible for-
mats for persons with disabilities; 

(7) provide citizens with reasonable advance notice of, and 
opportunity to comment on, proposed activities in an application and, 
for grants already made, activities which are proposed to be added, 
deleted or substantially changed from the grant application that was 
submitted to the Department. Substantially changed means changes 
made in terms of purpose, scope, location or beneficiaries as defined 
by criteria established by the Department; and 

(8) provide written procedures that citizens must follow 
when submitting complaints and grievances, which include the address, 
phone number, and times for submitting complaints and grievances, 
and provide timely written answers to written complaints and griev-
ances within 15 working days where practicable. 

(b) Public notice of proposed application. An applicant must 
provide reasonable notice of the availability of a proposed application 
in order to afford affected citizens an opportunity to examine the appli-
cation's contents to determine the degree to which they may be affected, 
and to submit comments on the proposed application, as described in 
the RFA. 

(c) Preparation of final application. In the preparation of the 
final application, the applicant shall consider comments and views re-
ceived related to the proposed application and may, if appropriate, mod-
ify the final application prior to submission of the application to the De-
partment. The final application shall be made available to the public. 

(d) Records retention. The applicant shall retain all documen-
tation of the hearing notices, a list of attendees at each hearing, minutes 
of the hearings, and any other records concerning the proposed use of 
funds for a period of three years after the application deadline date or 
until the project, if funded, is closed out. Such records must be made 
available to the public in accordance with the Texas Public Information 
Act, Chapter 552 of the Texas Government Code. 

§30.8. Administrative Appeal. 
(a) Actions subject to appeal. The following actions are sub-

ject to appeal. 

(1) An appeal may only be filed based on denial or disquali-
fication of an application for TxCDBG funding as a result of procedural 
errors by Department staff. All other decisions regarding contracts and 
grant administration are final. 

(2) The failure of a grant administrator or consultant to 
properly submit all required documentation to the Department is not 
a basis for appeal. 

(3) A request to waive program requirements is not a basis 
for appeal. 

(b) Procedures for requesting an appeal. The following proce-
dures shall apply when an applicant requests an appeal. 

(1) Notice of denial or disqualification. The Department 
shall send the applicant a written notice of denial or disqualification of 
its application and the ground(s) on which the denial or disqualification 
is based. The notice shall be provided by certified mail, return receipt 
(or its equivalent), or sent electronically by email or facsimile. The 
notice is considered to be received by the applicant when it is deliv-
ered by certified mail, return receipt (or the equivalent private delivery 
service), by facsimile, or by email. If the notice is undeliverable, it is 
considered to be received by the applicant five days after being sent to 
the addressee's last known mailing address, facsimile number, or email 
address. 

(2) Who may file. Only the chief (executive or elected) 
official or designated representative of the applicant may submit the 
request for appeal. 

(3) Request for appeal. The request for appeal must be sub-
mitted in writing and postmarked, or received by the Department if 
submitted by email, on or before 5:00 p.m. Central Time not later than 
fifteen (15) days after the receipt, or deemed receipt, of the notice of 
denial or disqualification. The request for appeal must clearly identify 
the action being appealed, include a statement of facts or other perti-
nent information to support the appeal, and include a copy of the notice 
of denial or disqualification. 

(4) Acknowledgement of receipt. The Department shall 
acknowledge the receipt of the request for appeal within ten (10) days 
of its receipt of the request. 

(c) Hearing Procedures. The administrative hearing shall be 
conducted in accordance with the Administrative Procedure Act, Gov-
ernment Code, Chapter 2001, and this section. 

(1) Venue. All hearings shall be held in Austin, Texas, un-
less for good cause and in the public interest another place of hearing 
is designated by the administrative review official (ARO). 

(2) Notice of hearing. Upon receipt of a timely request for 
appeal, the Department shall set a hearing and send written notice of 
the hearing to the appellant at least ten (10) days before the date of the 
hearing. The hearing notice shall state: 

(A) the date, time, and place where the hearing is to be 
held; and 
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(B) that failure of appellant or appellant's representative 
to appear at the hearing shall constitute a waiver of appellant's right to 
appear personally before the ARO, unless the ARO reschedules the 
hearing. 

(3) Conduct of hearing. 

(A) The ARO shall conduct the hearing as an informal 
proceeding. The formal rules of court shall not apply unless necessary 
for efficient conduct of the hearing. 

(B) The hearing shall be recorded by a tape recorder or 
teleconference equipment and kept on file for ninety (90) days after the 
hearing. During this period, the appellant may copy or transcribe this 
information at its own expense. 

(4) Burden of proof. Appellant has the burden of proof to 
show, by a preponderance of the evidence, that the Department's denial 
or disqualification of appellant's application was based on a procedural 
error made by Department staff. 

(5) Documentary evidence. A party must file all docu-
ments relating to the appeal with the docket clerk and must serve, at 
the same time, a copy on the other party. 

(d) Proposal for Decision. Within sixty (60) days after the date 
of the hearing, the ARO shall issue a proposal for decision based on 
information provided by the Department and the appellant, and on pro-
gram regulations. This timeframe is an administrative requirement for 
the Department and may not be used as a basis for overturning the De-
partment's action if a decision is not made within the specified time-
frame. 

(e) Final Decision. 

(1) The Commissioner, or designee, shall review the 
ARO's proposal for decision and issue a final decision on the appeal. 
The final decision shall be issued within ninety (90) days after the 
date of the hearing and shall be based on and limited to review of the 
ARO's proposal for decision and information presented by the parties 
in support of their positions. 

(2) The Commissioner's decision of the appeal shall be the 
final decision of the Department. 

(f) Effect of State Agency Action. 

(1) The Department's action shall remain in effect during 
the appeal process. 

(2) If the final decision on the appeal is in favor of the ap-
pellant, the appellant is not guaranteed to receive grant funding. The 
appellant's application will be scored and compared to other applica-
tions scored during the application cycle. If the revised score does not 
put the appellant in funding range when ranked against other applica-
tions from the same scoring round, no award will be made. 

(g) Computation of time. In computing any period of time 
prescribed by this section, the day of the act, event, or default after 
which the designated period of time begins to run is not to be included. 
The last day of the period so computed is to be included, unless it is a 
Saturday, Sunday or legal holiday, in which event the period runs until 
the end of the next day which is not a Saturday, Sunday or legal holiday. 

§30.9. Project Implementation. 

(a) Grant recipients must carry out approved projects in accor-
dance with the grant agreement, applicable program regulations and re-
quirements, and the TxCDBG Project Implementation Manual, which 
is available on the Department's website. The Department may period-
ically amend the TxCDBG Project Implementation Manual. Amend-

ments will be effective upon posting a new version of the TxCDBG 
Project Implementation Manual on the Department's website. 

(b) In accordance with §487.354 of the Texas Government 
Code, a community that receives TxCDBG money targeted toward 
street improvement projects in eligible colonia areas must allocate not 
less than five percent (5%) but not more than 15 percent (15%) of the 
total amount of targeted money to providing financial assistance to 
colonias within the community to enable the installation of adequate 
street lighting in those colonias if street lighting is absent or needed. 

§30.10. Grant Administrator Certification Requirement. 
Any consultant, administrator, or employee of a grant recipient whose 
duties and responsibilities include administration of a TxCDBG grant 
shall complete CDBG administrator certification annually as required 
by the Department. 

§30.11. Conflict of Interest. 
(a) Applicability. 

(1) The conflict of interest and procurement regulations 
prescribed by HUD in 2 CFR Part 200 and 24 CFR Part 570 apply to 
all agreements, contracts, subcontracts, awards, and subawards made 
under the TxCDBG Program. 

(2) In addition to the federal conflict of interest and pro-
curement regulations, state and local procurement and conflict of inter-
est laws apply. 

(3) The conflict of interest restrictions and procurement re-
quirements identified in this section shall apply to a business, utility 
provider, or other third party entity that benefits from or receives any 
assistance, directly or indirectly, under a TxCDBG grant, or that has 
any involvement in completing the project or meeting program objec-
tives. 

(b) Conflicts prohibited. Grant recipients shall avoid, neutral-
ize or mitigate actual or potential conflicts of interest so as to prevent 
an unfair competitive advantage or the existence of conflicting roles 
that might impair the performance of a TxCDBG grant or impact the 
integrity of the procurement process. Conflicts related to the procure-
ment of property or services are prohibited regardless of any mitigating 
actions. 

(c) Match requirements. A grant recipient's cash match may 
not be obtained from any person or entity that provides contracted pro-
fessional or construction-related services (other than utility providers) 
to implement the project. 

(d) Administration and engineering services. Grant recipients 
may not procure the same firm or consultant to provide administration 
and engineering services. 

(e) Conflicting laws. In the event of a conflict between federal, 
state and local law, the more stringent provision shall control. 

§30.12. Changes or Amendments. 
(a) Whenever a proposed change requires Department ap-

proval, the Department may require citizen participation in accordance 
with §30.7 of this subchapter (relating to Citizen Participation 
Process). A grant recipient shall provide citizens with reasonable 
advance notice of, and opportunity to comment on, activities which 
are proposed to be added, deleted or substantially changed from the 
grant application to the Department. Substantially changed means 
changes made in terms of purpose, scope, location or beneficiaries as 
defined by criteria established by the Department. 

(b) The Department is not required to approve amendment re-
quests and does not guarantee that extensions will be approved. 
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(1) Consideration of requests for amendment by a grant re-
cipient that is out of compliance on any TxCDBG grant award may be 
withheld until the grant recipient satisfies all requirements for all out-
standing grant agreements. 

(2) Requests to change the original project as described in 
the application, or to add a different or new activity, may not be ap-
proved generally; however, the Department may consider approval of 
a new project under either of the following circumstances: 

(A) a natural disaster, documented by a presidential or 
gubernatorial declaration; or 

(B) a decision by a federal or state agency prevents the 
grant recipient from completing the original project. 

(3) Requests for extensions to grant agreements that have 
not made sufficient progress during the existing grant period will not 
be approved. 

(c) A request for extension must be received no later than 30 
days prior to the termination date of the grant agreement. 

(d) A request for amendment must be in a manner and format 
prescribed by the Department and include, but not limited to, the fol-
lowing as applicable: 

(1) Proposed amendments to a performance statement or 
budget: a detailed explanation why the amendment is required and a 
revised plan of work and/or budget must be submitted. 

(2) Extension requests: a request for extension must in-
clude a timeline of events beginning on the date of grant award, a 
detailed explanation why the project is not expected to be completed 
within the grant term, and, if applicable, supporting documentation 
demonstrating extenuating circumstances. 

(e) The Department will not approve changes that would have 
resulted in a lower application score and thus causing the application 
to be out of funding range. 

§30.13. Corrective Action and Remedies for Noncompliance. 

(a) Failure to comply with regulations or program require-
ments. 

(1) If a grant recipient fails to comply with applicable fed-
eral or state regulations, the Department will require corrective action 
to address the violations. If the violation is egregious or the result of 
failure to implement a previous corrective action plan, the Department 
will take any action(s) available under the grant agreement, 24 CFR 
Part 570, and/or the TxGMS. 

(2) If applicable, if the violation or noncompliance is not 
cured within the period allowed for cure, all TxCDBG funds awarded 
to the grant recipient will be suspended, including all open grants and 
any pending awards, until the non-compliance is resolved. 

(b) Failure to meet grant agreement requirements. If the De-
partment finds that a grant recipient did not provide the level of benefits 
specified in its grant agreement, the following actions may be taken, in-
cluding but not limited to: 

(1) holding the grant recipient ineligible to apply for or re-
ceive TxCDBG funds for a period of at least two program years or until 
any issue of restitution is resolved, whichever is longer; and 

(2) requiring the grant recipient to reimburse the Depart-
ment for the difference between the amount of funds provided for the 
level of benefits specified in the agreement and the amount of funds 
actually expended in providing such level of benefits. 

(c) Corrective action plan. 

(1) The Department may require a corrective action plan 
which includes: 

(A) a statement acknowledging the violation as deter-
mined by the Department; 

(B) identification of the cause of the violation and time-
line of events; 

(C) a plan outlining actions the grant recipient will take 
to improve performance to meet program requirements, the persons (or 
position titles) responsible for implementing the corrective action plan, 
and the date the plan will be implemented; and 

(D) a statement acknowledging that failure to effec-
tively improve performance may result in a reduction of funding or 
other sanctions as determined by TDA. 

(2) If the grant recipient fails to provide a corrective action 
plan, or if the Department determines that proposed project benefits 
may not be met without an extension of the grant term, the Department 
may terminate the grant agreement. 

(3) If a grant agreement is terminated, the grant recipient is 
required to repay all TxCDBG funds received under the grant prior to 
termination. 

(d) Withdrawal, suspension or termination. The Department 
may withdraw, suspend or terminate an award or grant agreement under 
other circumstances when warranted by federal or state law, including 
applicable federal grant management standards or the TxGMS. 

(e) Disqualification of an Administrator. 

(1) Third-party administrators. If there is at least one un-
resolved finding of noncompliance that results in significant required 
repayment by the grant recipient to the Department, the following ac-
tions will be taken: 

(A) after the first finding related to a third-party admin-
istrator, administrative costs will be disallowed and funds paid for ad-
ministration will not be considered toward match requirements; and 

(B) after the second finding related to the same admin-
istrator, administrative costs will be disallowed, funds paid for admin-
istration will not be considered toward match requirements, and the 
third-party administrator will be ineligible to administer a TxCDBG 
grant for a period of three years from the date of the finding. 

(2) Self-administering communities. In the event there is at 
least one unresolved finding that results in significant required repay-
ment by a grant recipient that self-administers the grant, the following 
actions will be taken: 

(A) after the first finding, administrative costs will be 
disallowed and funds paid for administration will not be considered 
toward match requirements; and 

(B) after the second finding, administrative costs will 
be disallowed, funds paid toward administration will not be consid-
ered toward match requirements, and in order to be eligible for a fu-
ture TxCDBG grant award, the grant recipient will be required to hire 
a third-party administrator in good standing with the Department for 
subsequent TxCDBG grants for a period of three years from the date 
of the finding. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
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TRD-202202211 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. APPLICATION INFORMATION 
4 TAC §§30.20 - 30.31 

The repeal of Subchapter A, Division 2, §§30.20 - 30.31, is pro-
posed under Texas Government Code §487.051, which desig-
nates the Department as the agency to administer the federal 
community development block grant non-entitlement program, 
and §487.052, which provides authority for the Department to 
adopt rules as necessary to implement Chapter 487. 
The code affected by the proposed repeal is Texas Government 
Code, Chapter 487. 
§30.20. Eligible Applicants. 
§30.21. Type and Number of Applicants. 
§30.22. Application Costs. 
§30.23. Citizen Participation Process. 
§30.24. Additional Public Hearing Requirements. 
§30.25. Application Threshold Requirements. 
§30.26. Audit Requirements. 
§30.27. Beneficiary Identification Methods. 
§30.28. Public Information in Applications. 
§30.29. Application Review. 
§30.30. False Information in Applications. 
§30.31. Withdrawal after Notice of Award. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202206 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. ADMINISTRATION OF 
PROGRAM FUNDS 
4 TAC §§30.50 - 30.60, 30.62 - 30.67 

The repeal of Subchapter A, Division 3, §§30.50 - 30.60 
and 30.62 - 30.67, is proposed under Texas Government 
Code §487.051, which provides the Department authority to 
administer the state's community development block grant 
non-entitlement program, and §487.052, which provides author-
ity for the Department to adopt rules as necessary to implement 
Chapter 487. 
The code affected by the proposed repeal is Texas Government 
Code, Chapter 487. 
§30.50. Community Development (CD) Fund. 

§30.51. Texas Capital Fund (TCF)--General Provisions. 
§30.52. Texas Capital Fund--Real Estate and Infrastructure Devel-
opment Programs. 
§30.53. Texas Capital Fund--Downtown Revitalization Program 
(DRP). 
§30.54. Texas Capital Fund--Main Street Improvements Program. 
§30.55. Colonia Fund (CF)--General Provisions. 
§30.56. Colonia Fund: Construction (CFC). 
§30.57. Colonia Fund: Planning (CFP). 
§30.58. Colonia Economically Distressed Areas Program Set-Aside 
(CEDAP). 
§30.59. Colonia Self-Help Centers Fund. 
§30.60. State Urgent Need (SUN) Fund. 
§30.62. Planning/Capacity Building (PCB) Fund. 
§30.63. Small Towns Environment Program (STEP) Fund. 
§30.64. Fire, Ambulance & Services Truck (FAST) Fund. 
§30.65. Texas Capital Fund--Small and Microenterprise Revolving 
Fund (SMRF). 
§30.66. Colonias-to-Cities Initiative Program (CCIP). 
§30.67. Utility U Job Training Program. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202210 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 4. AWARDS AND CONTRACT 
ADMINISTRATION 
4 TAC §§30.80 - 30.84 

The repeal of Subchapter A, Division 4, §§30.80 - 30.84, is pro-
posed under Texas Government Code §487.051, which provides 
the Department authority to administer the state's community de-
velopment block grant non-entitlement program, and §487.052, 
which provides authority for the Department to adopt rules as 
necessary to implement Chapter 487. 
The code affected by the proposed repeal is Texas Government 
Code, Chapter 487. 
§30.80. Department Grant Training Requirement. 
§30.81. Grant Administration by a Third Party. 
§30.82. Disqualification of an Administrator. 
§30.83. Changes or Amendments. 
§30.84. Corrective Action. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
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TRD-202202208 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 5. REALLOCATION OF PROGRAM 
FUNDS 
4 TAC §§30.100, 30.102, 30.103 

The repeal of Subchapter A, Division 5, §§30.100 - 30.103, is 
proposed under Texas Government Code §487.051, which pro-
vides the Department authority to administer the state's com-
munity development block grant non-entitlement program, and 
§487.052, which provides authority for the Department to adopt 
rules as necessary to implement Chapter 487. 
The code affected by the proposed repeal is Texas Government 
Code, Chapter 487. 
§30.100. Reallocation of Funds. 
§30.102. Unobligated Funds. 
§30.103. Program Income. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202209 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 7. BANKING AND SECURITIES 

PART 6. CREDIT UNION 
DEPARTMENT 

CHAPTER 91. CHARTERING, OPERATIONS, 
MERGERS, LIQUIDATIONS 
SUBCHAPTER E. DIRECTION OF AFFAIRS 
7 TAC §91.515 

The Credit Union Commission (the Commission) proposes 
amendments to 7 TAC, Chapter 91, §91.515, concerning Finan-
cial Reporting. 
The purpose of the proposed amendments is to align state and 
federal regulatory requirements relating to small institutions 
implementation of Generally Accepting Accounting Principles 
(GAAP). The National Credit Union Administration's 12 CFR 
Part 702 enables institutions of $10 million in assets or less 
to determine their charges for loan losses outside Generally 
Accepted (GAAP), by not requiring implementation of current 

expected credit loss (CECL). This amendment would raise the 
current threshold for small Texas chartered credit unions to 
utilize an accounting methodology outside of GAAP from the 
current maximum asset size of $5 million to $10 million. 
STATE AND LOCAL GOVERNMENTS 

John J. Kolhoff, Commissioner, has determined that for the first 
five-year period that the rule changes are in effect there will be 
no fiscal implications for state and local government as a result 
of enforcing or administering the rule changes. 
STATEMENT OF PUBLIC COST AND BENEFITS 

Mr. Kolhoff has also determined that for each year of the first 
five years the rules are in effect, the public will see minimal im-
pact from the adoption of the proposed amendment limited to 
credit unions less than $10 million dollars in total assets related 
to the regulatory relief and expenditure savings of complying with 
CECL. There will be no anticipated cost to persons who are re-
quired to comply with the proposed amendments. 
SMALL AND MICRO BUSINESSES AND RURAL COMMUNI-
TIES 

Mr. Kolhoff has also determined that for each year of the first 
five years the rule changes are in effect, there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. There is no economic cost anticipated to the credit 
union system or to individuals required to comply with the rule 
changes as proposed. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Except as may be described below to the contrary, for each year 
of the first five years that the rules will be in effect, the rules 
will not: create or eliminate a government program; require the 
creation of new employee positions or the elimination of exist-
ing employee positions; require an increase or decrease in fu-
ture legislative appropriations to the agency; create new regula-
tions; limit, or repeal an existing regulation; increase fees paid to 
the department; increase or decrease the number of individuals 
subject to the rule's applicability; or adversely affect this state's 
economy. 
Written comments on the proposed amendments may be submit-
ted to John J. Kolhoff, Commissioner, Credit Union Department, 
914 East Anderson Lane, Austin, Texas 78752-1699 or by email 
to CUDMail@cud.texas.gov. To allow the Commission sufficient 
time to fully address all the comments it receives, all comments 
must be received on or before 5:00 p.m. on the 31st day after 
the date the proposal is published in the Texas Register. 

The rule changes are proposed under Texas Finance Code, Sec-
tion 15.402, which authorizes the Commission to adopt reason-
able rules for administering Texas Finance Code Title 2, Chapter 
15 and Title 3, Subtitle D. 
The statutory provision affected by the proposed amendments is 
Texas Finance Code, Sections 122.103 and 122.104. 
§91.515. Financial Reporting. 

(a) Each credit union having assets of $10 [$5] million or 
greater shall: 

(1) prepare and maintain, on an accrual basis, accurate and 
complete records of its business transactions in accordance with gen-
erally accepted accounting principles, except as otherwise directed by 
regulatory requirements; and 
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(2) prepare its financial statements and reports, including 
reports to the members, board of directors, management and the de-
partment, in accordance with generally accepted accounting principles, 
except as otherwise directed by regulatory requirements. 

(b) Credit unions having assets of less than $10 [$5] million 
may use another [an other] comprehensive basis of accounting. 

(c) In addition to the quarterly report to the department as pre-
scribed by the Act, the commissioner may require from all credit unions 
or from selected categories of credit unions other financial and statisti-
cal reports relating to financial condition and accounting practices. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202194 
John J. Kolhoff 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 837-9236 

♦ ♦ ♦ 

SUBCHAPTER I. RESERVES AND 
DIVIDENDS 
7 TAC §91.901 

The Credit Union Commission (the Commission) proposes 
amendments to 7 TAC, Chapter 91, §91.901, concerning Re-
serve Requirements. 
The purpose of the proposed amendments is to amend the 
states reserve requirements relative to institutions whose 
net worth falls below 7% to align with requirements recently 
amended by the National Credit Union Administration and 
found in NCUA Rules and Regulations 12 CFR Part 702.106. 
The amendments would require such institutions to increase 
"net worth" instead of the current "net worth reserves" simplify 
the calculation of the amount of required earning retention by 
providing only a quarterly measurement regardless of the period 
the credit union pays dividends. The proposed changes would 
ensure state requirements would simplify the interaction of 
federal and state law relative to credit unions needing to comply 
with this provision. 
The proposed amendments include: 
Subsection (b)(1) to amend the language requiring a transfer to 
"net worth" instead of "net worth reserves". Subsection (b)(1)(A) 
would be amended to eliminate an alternate calculation of the 
transfer requirements if the institution pays dividends monthly. 
Subsection (b)(1)(B) would be eliminated with changes to 
(b)(1)(A) outlining the required earnings retention transfer is 
measured quarterly regardless of the period the credit union 
calculates member dividends. 
Subsection (b)(3) is removed to eliminate the reference to a 
transfer to "regular reserve" eliminate the duplication of the 
requirement found in (b)(1). 
Subsections (b)(4), (b)(5) and (b)(6) are renumbered (b)(3), 
(b)(4) and (b)(5) respectively due to the elimination of subsection 
(b)(3). 

Subsection (b)(7) eliminates the reference to a financial plan, 
and a related written agreement from the Department as such 
written agreements, when initiated, already contain appropriate 
language. 
STATE AND LOCAL GOVERNMENTS 

John J. Kolhoff, Commissioner, has determined that for the first 
five-year period that the rule changes are in effect there will be 
no fiscal implications for state and local government as a result 
of enforcing or administering the rule changes. 
STATEMENT OF PUBLIC COST AND BENEFITS 

Mr. Kolhoff has also determined that for each year of the first 
five years the rules are in effect, the public will benefit from the 
adoption of the proposed amendment because they will have 
greater access to credit when enjoining these types of loans. 
There will be no anticipated cost to persons who are required to 
comply with the proposed amendments. 
SMALL AND MICRO BUSINESSES AND RURAL COMMUNI-
TIES 

Mr. Kolhoff has also determined that for each year of the first 
five years the rule changes are in effect, there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. There is no economic cost anticipated to the credit 
union system or to individuals required to comply with the rule 
changes as proposed. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Except as may be described below to the contrary, for each year 
of the first five years that the rules will be in effect, the rules 
will not: create or eliminate a government program; require the 
creation of new employee positions or the elimination of exist-
ing employee positions; require an increase or decrease in fu-
ture legislative appropriations to the agency; create new regula-
tions; limit, or repeal an existing regulation; increase fees paid to 
the department; increase or decrease the number of individuals 
subject to the rule's applicability; or adversely affect this state's 
economy. 
Written comments on the proposed amendments may be submit-
ted to John J. Kolhoff, Commissioner, Credit Union Department, 
914 East Anderson Lane, Austin, Texas 78752-1699 or by email 
to CUDMail@cud.texas.gov. To allow the Commission sufficient 
time to fully address all the comments it receives, all comments 
must be received on or before 5:00 p.m. on the 31st day after 
the date the proposal is published in the Texas Register. 

The rule changes are proposed under Texas Finance Code, Sec-
tion 15.402, which authorizes the Commission to adopt reason-
able rules for administering Texas Finance Code Title 2, Chapter 
15 and Title 3, Subtitle D. 
The statutory provisions affected by the proposed amendments 
are Texas Finance Code, Sections 122.104. 
§91.901. Reserve Requirements. 

(a) Definitions. The words and terms, when used in this chap-
ter, shall have the following meanings, unless the context clearly indi-
cates otherwise. 

(1) Net worth means the retained earnings balance of the 
credit union as determined under generally accepted accounting prin-
ciples. Retained earnings consist of undivided earnings, regular re-
serves, and any other appropriations designated by management, the 
insuring organization, or the commission. This means that only undi-
vided earnings and appropriations of undivided earnings are included 
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in net worth. Net worth does not include the allowance for loan and 
lease losses account. 

(2) Net worth ratio means, with respect to a credit union, 
the ratio of the net worth of the credit union to the total assets of the 
credit union. 

(3) Total assets means the average of the total assets as 
measured using one of the following methods: 

(A) Average Quarterly Balance--the average of quarter-
end balances of the four most recent calendar quarters; or 

(B) Average Monthly Balance--the average of month-
end balances over the three calendar months of the calendar quarter; or 

(C) Average Daily Balance--the average daily balance 
over the calendar quarter; 
or 

(D) Quarter-End Balance--the quarter-end balance of 
the calendar quarter as reported on the credit union's call report. 

(b) In accordance with the requirements of §122.104 of the 
Act, state-chartered credit unions shall set aside a portion of their cur-
rent gross income, prior to the declaration or payment of dividends, as 
follows: 

(1) A credit union with a net worth ratio below 7.0% shall 
increase the dollar amount of its net worth [reserves] by the following 
amounts at the indicated intervals until its net worth ratio equals 7.0% 
of total assets. 

[(A) in the case of a monthly dividend period, net worth 
must increase monthly by an amount equivalent to at least 0.0334% of 
its total assets; and] 

[(B)] Regardless of the dividend period, net worth must 
increase quarterly by an amount equivalent to at least 0.1% per quarter 
of its total assets. 

(2) For a credit union in operation less than ten years and 
having assets of less than $10 million, a business plan must be devel-
oped that reflects, among other items, net worth projections consistent 
with the following: 

(A) 2.0% net worth ratio by the end of the third year of 
operation; 

(B) 3.5% net worth ratio by the end of the fifth year of 
operation; 

(C) 6.0% net worth ratio by the end of the seventh year 
of operation; and 

(D) 7.0% net worth ratio by the time it reaches $10 
million in total assets or by the end of the tenth year of operation, 
whichever is shorter. 

(3) Whenever the net worth ratio falls below 7.0%, the 
credit union shall transfer a portion of its current period net income to 
its regular reserve in such amounts as described in paragraph (1) of 
this subsection.] 

(3) [(4)] Special reserves. In addition to the regular reserve, 
special reserves to protect the interest of members may be established 
by board resolution or by order of the commissioner, from current in-
come or from undivided earnings. In lieu of establishing a special re-
serve, the commissioner may direct that all or a portion of the undivided 
earnings and any other reserve fund be restricted. In either case, such 
directives must be given in writing and state with reasonable specificity 
the reasons for such directives. 

(4) [(5)] Insuring organization's capital requirements. As 
applicable, a credit union shall also comply with any and all net worth 
or capital requirements imposed by an insuring organization as a con-
dition to maintaining insurance on share and deposit accounts. For fed-
erally-insured credit unions this includes all prompt corrective action 
requirements contained within Part 702 of the NCUA Rules and Reg-
ulations. 

(5) [(6)] Decrease in Required Reserve Transfer. The com-
missioner, on a case-by-case basis, and after receipt of a written appli-
cation, may permit a credit union to transfer an amount that is less than 
the amount required under paragraph (1) of this subsection. A credit 
union shall submit such statements and reports as the commissioner 
may, in his discretion, require in support of a decreased transfer re-
quest. The application must be received no later than 14 days before 
the quarter end and shall include but not be limited to: 

(A) an explanation of the need for the reduced transfer 
amount; 

(B) financial statement reflecting the fiscal impact of the 
required transfer; and 

(C) documentation supporting the credit union's ability 
to resume the required transfer at a future date certain. 

[(7) Financial Plan. A credit union that is not capable of 
making the prescribed reserve transfer under paragraph (1) of this sub-
section for three consecutive quarters, shall file a written financial plan 
detailing a quarterly timetable of steps the credit union will take to in-
crease its net worth ratio and fully comply with this section in the fu-
ture. A credit union shall file and implement the financial plan within 
45 days of the triggering quarter end date. A credit union may, af-
ter prior written notice to the Department, amend its financial plan to 
reflect a change in circumstances. Failure to meet the terms of the fi-
nancial plan may be considered a violation of a written agreement with 
the commissioner under §122.255 of the Finance Code.] 

(c) Revised business plan for new credit unions. A credit 
union that has been in operation for less than ten years and has assets 
of less than $10 million shall file a written revised business plan within 
30 calendar days of the date the credit union's net worth ratio has 
failed to increase consistent with its current business plan. Failure to 
submit a revised business plan, or submission of a plan not adequate 
to either increase net worth or increase net worth within a reasonable 
time; or failure of the credit union to implement its revised business 
plan, may trigger the regulatory actions described in subsection (b)(4) 
of this section. 

(d) Unsafe practice. Any credit union which has less than a 
6.0% net worth ratio may be deemed to be engaged in an unsafe practice 
pursuant to §122.255 of the Finance Code. The determination may be 
abated if, the credit union has entered into and is in compliance with 
a written agreement or order with the department or is in compliance 
with a net worth restoration or revised business plan approved by the 
department to increase its net worth ratio. If a credit union has a net 
worth ratio below 6.0% or is otherwise engaged in an unsafe practice, 
the department may impose the following administrative sanctions in 
addition to, or in lieu of, any other authorized supervisory action: 

(1) all unencumbered reserves, undivided earnings, and 
current earnings are encumbered as special reserves; 

(2) dividends and interest refunds may not be declared, ad-
vertised, or paid without the prior written approval of the commis-
sioner; and 

(e) any changes to the credit union's board of directors or se-
nior management staff must receive the prior written approval of the 
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commissioner. Supervisory action. Notwithstanding any requirements 
in this section, the department may take enforcement action against a 
credit union with capital above the minimum requirement if the credit 
union's circumstances indicate such action would be appropriate. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202196 
John J. Kolhoff 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 837-9236 

♦ ♦ ♦ 

CHAPTER 97. COMMISSION POLICIES AND 
ADMINISTRATIVE RULES 
SUBCHAPTER C. DEPARTMENT 
OPERATIONS 
7 TAC §97.208 

The Credit Union Commission (the Commission) proposes new 
rule 7 TAC, Chapter 97, §97.208, concerning Vendor Protests. 
The purpose of the proposed rule is to set forth the Department's 
procedures for resolving vendor protests relating to purchases 
as required by Texas Government Code Section 2155.076, 
adoption of the procurement rules of the Texas Comptroller of 
Public accounts pursuant to Texas Government Code Section 
2156.005(d), and the negotiation and mediation of a claim for 
breach of contract as required by Texas Government Code 
Section 2260.052(c). The Commission proposes this new rule 
to replace any formal or informal policies or procedures gov-
erning the resolution of contract disputes and to carry out the 
requirements of Texas Government Code Sections 2155.076 
and 2156.005(d), and Texas Government Code Chapter 2260. 
Subsection (a) outlines the purpose of the proposed rule. 
Subsection (b) provides for definitions of language used within 
the proposed rule. 
Subsection (c) outlines the types of protests accepted and de-
fines who may initiate a protest. 
Subsection (d) exempts grants, subcontracts, interagency, and 
interlocal agreements from the proposed rule. 
Subsection (e) confirms that protests under the proposed rule 
are not considered contested cases under the Administrative 
Procedure Act. 
Subsection (f) outlines the deadline for filing a protest under the 
proposed rule. 
Subsection (g) provides information on how to submit a protest. 
Subsection (h) outlines the Department's requirements for con-
sideration of a protest. 
Subsection (i) outlines Department personnel responsible for 
considering a protest. 

Subsection (j) outlines possible mutual agreement to resolve a 
protest. 
Subsection (k) provides the authority for the assigned personnel 
to confer with the Department's General Counsel regarding a 
protest. 
Subsection (l) outlines possible findings by Department person-
nel responsible to review a protest. 
Subsection (m) outlines the Department personnel responsible 
for reviewing an appeal of the Department's findings on a protest 
as well as outlining the appeal process. 
Subsection (n) provides the authority to move forward on a 
protested contract only under a determination that a contract 
must be awarded without delay to protect the interests of the 
Department. 
Subsection (o) outlines the document retention requirements of 
the protest and appeal process. 
Subsection (p) adopts by reference the rules of the Texas 
Comptroller of Public Accounts, Statewide Procurement and 
Support Services, in Texas Administrative Code §20.207 and 
§20.208 (related to Competitive Sealed Bidding and Compet-
itive Sealed Proposals) pursuant to Texas Government Code 
Section 2156.005(d). 
Subsection (q) adopts by reference the rules of the Office of At-
torney General of Texas in 1 TAC Part 3, Chapter 68 (relating 
to Negotiation and Mediation of Certain Contract Disputes) pur-
suant to Texas Government Code Section 2260.052(c). 
STATE AND LOCAL GOVERNMENTS 

John J. Kolhoff, Commissioner, has determined that for the first 
five-year period that the proposed rule is in effect there will be 
no fiscal implications for state and local government as a result 
of enforcing or administering the rule. 
STATEMENT OF PUBLIC COST AND BENEFITS 

Mr. Kolhoff has also determined that for each year of the first 
five years the rule is in effect, the public will see no impact 
from the adoption of the proposed rule. The proposed rule, 
if adopted, formalizes procedures, as required by the Texas 
Government Code, Chapter 2260 and Texas Government Code 
Section 2155.076, to resolve purchasing disputes and adoption 
of rule of the Texas Comptroller of Public Accounts pursuant to 
Texas Government Code Section 2156.005(d). There will be no 
anticipated cost to persons who are required to comply with the 
proposed rule. 
SMALL AND MICRO BUSINESSES AND RURAL COMMUNI-
TIES 

Mr. Kolhoff has also determined that for each year of the first 
five years the proposed rule is in effect, there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. There is no economic cost anticipated to the credit 
union system or to individuals required to comply with the rule as 
proposed. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Except as may be described below to the contrary, for each year 
of the first five years that the proposed rule will be in effect, the 
rule will not: create or eliminate a government program; require 
the creation of new employee positions or the elimination of ex-
isting employee positions; require an increase or decrease in fu-
ture legislative appropriations to the agency; create new regula-
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tions; limit, or repeal an existing regulation; increase fees paid to 
the department; increase or decrease the number of individuals 
subject to the rule's applicability; or adversely affect this state's 
economy. 
Written comments on the proposed rule may be submitted to 
John J. Kolhoff, Commissioner, Credit Union Department, 914 
East Anderson Lane, Austin, Texas 78752-1699 or by email to 
CUDMail@cud.texas.gov. To allow the Commission sufficient 
time to fully address all the comments it receives, all comments 
must be received on or before 5:00 p.m. on the 31st day after 
the date the proposal is published in the Texas Register. 

The rule is proposed under Texas Government Code Sections 
2155.076, 2156.005(d), and 2260.052(c), which authorizes the 
Commission to adopt reasonable rules relating to procurement 
process and resolving vendor protests. 
The statutory provision affected by the proposed rule is Texas 
Government Code, Sections 2155.076, 2156.005(d) and 
2260.052(c). 
§97.208. Vendor Protests. 

(a) The purpose of this rule is to set forth the Department's pro-
cedures for resolving vendor protests relating to purchases as required 
by Texas Government Code Sections 2155.076 and 2260.052(c), and 
the adoption of rules of the Texas Comptroller of Public Accounts pur-
suant to Texas Government Code Section 2156.005(d). 

(b) The following words, when used in this section, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Commissioner--The Commissioner of the Credit Union 
Department, State of Texas. 

(2) Department--The Credit Union Department, State of 
Texas. 

(3) Deputy Commissioner--The Deputy Commissioner of 
the Credit Union Department, State of Texas. 

(4) General Counsel--The General Counsel of the Credit 
Union Department, State of Texas. 

(5) Interested parties--All vendors who have submitted 
bids or proposals for the provision of goods or services to the Credit 
Union Department, State of Texas. 

(c) A vendor who submitted a written response to a solicitation 
may file a protest with the Department for the following: 

(1) the solicitation documents or actions associated with 
the publication of solicitation documents; 

(2) the evaluation or method of evaluation for a solicita-
tion; or 

(3) the award of a contract. 

(d) This section does not apply to: 

(1) the award of grants or subcontracts; or 

(2) interagency or interlocal agreements executed in accor-
dance with applicable law. 

(e) The Department will not consider protests filed pursuant to 
this section as contested cases under the Administrative Procedure Act, 
Texas Government Code, Chapter 2001. 

(f) To be considered timely, the protest must be in writing, 
sworn to, and received by the Department: 

(1) no later than the date that responses to a solicitation are 
due, if the protest concerns the solicitation; 

(2) no later than the date a contract resulting from the so-
licitation is awarded, if the protest concerns the evaluation or method 
of evaluation for the solicitation; or 

(3) no later than 10 days after the notice of award of a con-
tract is posted, if the protest concerns the award. 

(g) The protesting vendor must file a protest with the Depart-
ment by electronic mail submission to CUDDeputyCommissioner-
Protests@cud.texas.gov for review by the Deputy Commissioner. 

(h) In addition to being in writing, sworn to, and timely, to be 
considered by the Department, a protest must contain: 

(1) a specific statute or regulation the protesting vendor al-
leges the solicitation, contract award, or tentative award violated; 

(2) a specific description of each action by the Department 
that the protesting vendor alleges is a violation of the statutory or reg-
ulatory provision; 

(3) a precise statement of relevant facts including: 

(A) sufficient documentation to establish that the 
protest has been timely filed; 

(B) a description of the adverse impact to the Depart-
ment and the state; and 

(C) a description of the resulting adverse impact to the 
protesting vendor; 

(4) a statement of any issues of law or fact that the protest-
ing vendor contends must be resolved; 

(5) a statement of the argument and authorities that the 
protesting vendor offers in support of the protest; 

(6) an explanation of the subsequent action the protesting 
vendor is requesting; and 

(7) a sworn statement that copies of the protest have been 
provided to the Department and all other identifiable interested parties 
by either hard-copy or electronic means. 

(i) The Deputy Commissioner may settle and resolve the dis-
pute over the solicitation or the award of the contract at any time before 
the matter is submitted on appeal to the Commissioner. 

(j) Upon receipt of a protest, the Deputy Commissioner may: 

(1) solicit written responses to the protest from other inter-
ested parties; 

(2) attempt to resolve the protest by mutual agreement; or 

(3) dismiss the protest if: 

(A) it is not timely; or 

(B) it does not meet the requirements of this section. 

(k) The Deputy Commissioner may confer with the General 
Counsel at any time during the review of the protest. 

(l) If the protest is not resolved by mutual agreement, the 
Deputy Commissioner will issue a written determination that resolves 
the protest. 

(1) If the Deputy Commissioner determines that no viola-
tion of statutory or regulatory provisions has occurred, then the Deputy 
Commissioner shall inform the protesting vendor, the Department, and 
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other interested parties by letter that details the reasons for the deter-
mination. 

(2) If the Deputy Commissioner determines that a violation 
of any statutory or regulatory provisions has occurred in a situation in 
which a contract has not been awarded, then the Deputy Commissioner 
shall inform the protesting vendor, the Department, and other interested 
parties of the determination by letter that details the reasons for the 
determination and the appropriate remedy. 

(3) If the Deputy Commissioner determines that a violation 
of any statutory or regulatory provisions has occurred in a situation in 
which a contract has been awarded, then the Deputy Commissioner 
shall inform the protesting vendor, the Department, and other inter-
ested parties of that determination by letter that details the reasons for 
the determination. This letter may describe appropriate remedial action 
including, but not limited to, concluding the contract is void; terminat-
ing the contract; and readvertising the solicitation. 

(4) The Deputy Commissioner's written determination is 
the final administrative action by the Department on a protest filed un-
der this subchapter unless the protesting vendor files an appeal of de-
termination under subsection (m) of this section. 

(m) The protesting vendor may appeal the Deputy Com-
missioner's determination on a protest to the Commissioner. An 
appeal of the Deputy Commissioner's determination must be in 
writing, sent by electronic mail submission to CUDCommissioner-
Protests@cud.texas.gov, and received not later than 10 days after 
the date on which written notification of the Deputy Commissioner's 
determination was sent to the protesting vendor. The scope of the 
appeal will be limited to the review of the Deputy Commissioner's 
determination. With the appeal, the protesting vendor must submit 
a sworn statement that copies of the appeal have been provided to 
the Department and all other identifiable interested parties by either 
hard-copy or electronic means. 

(1) An appeal that is not timely filed shall not be considered 
unless good cause for delay is shown or the Commissioner determines 
that an appeal raises issues that are significant to the Department's pro-
curement practices or procedures in general. 

(2) The Commissioner may confer with the General Coun-
sel at any time during the review of the appeal. 

(3) The Commissioner may consider any documents that 
Department personnel or interested parties have submitted. 

(4) The Commissioner will review the appeal of the Deputy 
Commissioner's determination and render a final decision on the ap-
peal. 

(5) A written decision issued by the Commissioner shall be 
the final administrative action of the Department. 

(n) In the event of a properly filed protest under this section, 
and a contract award has not been made, the Department will not pro-
ceed further with the solicitation or award of the contract unless the 
Commissioner, after consultation with the Deputy Commissioner and 
General Counsel, makes a written determination that the contract must 
be awarded without delay, to protect the best interests of the Depart-
ment. 

(o) The Department shall maintain all documentation on the 
purchasing process that is the subject of a protest or appeal in accor-
dance with the Department's document retention schedule. 

(p) Pursuant to Texas Government Code Section 2156.005(d), 
the Department adopts by reference the rules of the Texas Comptroller 
of Public Accounts, Statewide Procurement and Support Services, in 

34 TAC §20.207 and §20.208 (relating to Competitive Sealed Bidding 
and Competitive Sealed Proposals). 

(q) Pursuant to Texas Government Code Section 2260.052(c), 
the Department adopts by reference the rules of the Office of the Attor-
ney General of Texas in 1 TAC Part 3, Chapter 68 (relating to Negoti-
ation and Mediation of Certain Contract Disputes). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202197 
John J. Kolhoff 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 837-9236 

♦ ♦ ♦ 

PART 7. STATE SECURITIES BOARD 

CHAPTER 101. GENERAL ADMINISTRATION 
7 TAC §101.9 

The Texas State Securities Board proposes new §101.9, con-
cerning Vendor Protest Procedures. The new rule would estab-
lish the Agency's protest review and appeal process and identify 
the rules and requirements of both Agency staff and the protest-
ing party as required by §2155.076 of the Government Code. 
Travis J. Iles, Securities Commissioner; Clint Edgar, Deputy 
Securities Commissioner; and Derek Lauterjung, Director, Staff 
Services Division, have determined that for the first five-year 
period the proposed rule is in effect there will be no foreseeable 
fiscal implications for state or local government as a result of 
enforcing or administering the proposed rule. 
Mr. Iles, Mr. Edgar, and Mr. Lauterjung have also determined 
that for each year of the first five years the rule is in effect the 
public benefit expected as a result of adoption of the proposed 
rule will be to provide consistent standards for filing and resolv-
ing a vendor protest. There will be no adverse economic effect 
on micro- or small businesses or rural communities. Since the 
proposed rule will have no adverse economic effect on micro- or 
small businesses or rural communities, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis is 
not required. There is no anticipated economic cost to persons 
who are required to comply with the rule as proposed. There is 
no anticipated impact on local employment. 
Mr. Iles, Mr. Edgar, and Mr. Lauterjung have also determined 
that for the first five-year period the proposed rule is in effect: it 
does not create or eliminate a government program; it does not 
require the creation or elimination of existing employee positions; 
it does not require an increase or decrease in future legislative 
appropriations to this agency; it does not require an increase 
or decrease in fees paid to this agency; it does not increase or 
decrease the number of individuals subject to the rule's applica-
bility; and it does not positively or negatively affect the state's 
economy. Additionally, the proposed rule does not limit, expand, 
or repeal an existing regulation. The proposed rule would create 
a new rule to comply with §2155.076 of the Government Code. 
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Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tion in the Texas Register. Written comments should be submit-
ted to Marlene K. Sparkman, General Counsel, State Securities 
Board, P.O. Box 13167, Austin, Texas 78711‑3167 or faxed to 
(512) 305‑8336. Comments may also be submitted electroni-
cally to proposal@ssb.texas.gov. In order to be considered by 
the Board at adoption, comments must be received no later than 
30 days following publication. 
The new rule is proposed under the authority of Government 
Code, §4002.151 and §2155.076. Section 4002.151 provides 
the Board with the authority to adopt rules as necessary to imple-
ment the provisions of the Texas Securities Act, including rules 
governing registration statements, applications, notices, and re-
ports; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements 
for different classes. Section 2155.076 requires state agencies 
to adopt by rule vendor protest procedures. 
The proposed new rule affects: none applicable. 
§101.9. Vendor Protest Procedures. 

(a) Purpose. The purpose of this section is to establish proce-
dures for resolving vendor protests relating to purchasing issues. Ex-
cept as otherwise provided in this section, the State Securities Board 
adopts by reference the rules of the Comptroller of Public Accounts 
relating to Protests and Appeals, contained in Title 34, Part 1, Chap-
ter 20, Subchapter F, Division 3 of the Texas Administrative Code (the 
"CPA Protest Rules"). 

(b) Bid Protests by Vendors Related to a Solicitation or Con-
tract Award. A protest vendor may file a protest with the Director of 
Staff Services. 

(c) Filing requirements. 

(1) To be considered, a protest must be submitted in writ-
ing, signed by an authorized representative of the protesting vendor, 
and delivered to the Director of Staff Services in the time period spec-
ified §20.535 of the CPA Protest Rules. 

(2) In addition to the filing requirements of §20.535 of the 
CPA Protest Rules, the protest must contain a statement that copies of 
the protest have been delivered to all other identifiable interested par-
ties. The protesting vendor is required to and is responsible for mail-
ing or delivering copies of the protest to all other identifiable interested 
parties. Upon request, the Director of Staff Services will provide the 
protesting vendor with a list of interested parties as reflected by the 
records of the Agency. 

(d) Appeal. 

(1) If a protest is based on a solicitation or contract award, 
the protesting party may appeal the determination of the Director of 
Staff Services to the Deputy Securities Commissioner. 

(2) The Deputy Securities Commissioner may refer the 
matter to the Securities Commissioner for consideration or may issue 
a written decision that resolves the protest. 

(3) An appeal that is not filed timely shall not be considered 
unless good cause for delay is shown or the Deputy Securities Commis-
sioner determines that an appeal raises issues that are significant to the 
Agency's procurement practices or procedures in general. 

(4) A written decision issued by the Deputy Securities 
Commissioner or the Securities Commissioner shall be the final 
administrative action of the Agency regarding the protest and appeal. 

(e) Consultation. In performing their duties under this section, 
the Director of Staff Services, the Deputy Securities Commissioner, 
and the Securities Commissioner may consult with the Comptroller of 
Public Accounts, as well as Agency employees, including the General 
Counsel, concerning the dispute. 

(f) Standards for Maintaining Documentation. All documen-
tation on the purchasing process that is the subject of a protest or appeal 
shall be maintained in accordance with the Agency's records retention 
schedule. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202198 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8303 

♦ ♦ ♦ 

CHAPTER 133. FORMS 
7 TAC §§133.5 - 133.7, 133.12, 133.13, 133.16, 133.18, 
133.26, 133.27, 133.29, 133.30, 133.34, 133.36 

The Texas State Securities Board proposes the repeal of thirteen 
rules, concerning forms adopted by reference. These forms, 
which contain references to the former version of the Texas Se-
curities Act (formerly located in Vernon's Civil Statutes) would be 
repealed. New replacement forms that would contain references 
to both the former version of the Act and to the codified version 
are being currently proposed. Specifically, the State Securities 
Board proposes the repeal of §133.5, a form concerning Sec-
ondary Trading Exemption Notice; §133.6, a form concerning 
Secondary Trading Exemption Renewal Notice; §133.7, a form 
concerning Application for Registration of Securities; §133.12, 
a form concerning Renewal Application for Mutual Funds and 
Other Continuous Offerings; §133.13, a form concerning Appli-
cation for Renewal Permit; §133.16, a form concerning Texas 
Crowdfunding Portal Withdrawal of Registration; §133.18, a form 
concerning Certification of Balance Sheet by Principal Financial 
Officer; §133.26, a form concerning Request for Determination 
of Money Market Fund Status for Federal Covered Securities; 
§133.27, a form concerning Year-End Report of Sales of Fed-
eral Covered Securities by a Money Market Fund (Pursuant to 
§123.3); §133.29, a form concerning Intrastate Exemption No-
tice; §133.30, a form concerning Information Concerning Pro-
jected Market Prices and Related Market Information; §133.34, a 
form concerning Undertaking Regarding Non-Issuer Sales; and 
§133.36, a form concerning Request for Reduced Fees for Cer-
tain Persons Registered in Multiple Capacities. 
Clint Edgar, Deputy Securities Commissioner; and Emily Diaz 
and Shaun Yarroll, Assistant Directors, Registration Division, 
have determined that for the first five-year period the repeals are 
in effect, there will be no foreseeable fiscal implications for state 
or local government as a result of administering the repeals. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for each year of the first five years the proposed repeals are in 
effect the public benefit expected as a result of adoption of the 
proposed repeals will be that forms that are no longer needed 
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will be eliminated. There will be no adverse economic effect on 
micro- or small businesses or rural communities. Since the pro-
posed repeals will have no adverse economic effect on micro-
or small businesses or rural communities, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis is not 
required. There is no anticipated economic cost to persons who 
are required to comply with the repeals as proposed. There is 
no anticipated impact on local employment. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for the first five-year period the proposed repeals of the rules 
adopting by reference the forms are in effect: they do not create 
or eliminate a government program; they do not require the cre-
ation or elimination of existing employee positions; they do not 
require an increase or decrease in future legislative appropria-
tions to this agency; they do not require an increase or decrease 
in fees paid to this agency; they do not increase or decrease the 
number of individuals subject to the rule's applicability; they do 
not positively or negatively affect the state's economy; and they 
do not create a new regulation, or expand, limit, or repeal an 
existing regulation. Although the rulemaking involves repealing 
existing forms, the net effect is to merely replace the forms with 
new forms that are being concurrently proposed, while leaving 
the scope and the content of the current regulations that relate 
to these forms unchanged. 
Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed repeals 
in the Texas Register. Written comments should be submitted to 
Marlene K. Sparkman, General Counsel, State Securities Board, 
P.O. Box 13167, Austin, Texas 78711‑3167 or faxed to (512) 
305‑8336. Comments may also be submitted electronically to 
proposal@ssb.texas.gov. In order to be considered by the Board 
at adoption, comments must be received no later than 30 days 
following publication. 
The repeals are proposed under the authority of Texas Govern-
ment Code, §§4002.151 and 4006.102(b). Section 4002.151 
provides the Board with the authority to adopt rules as neces-
sary to implement the provisions of the Texas Securities Act, 
including rules governing registration statements, applications, 
notices, and reports; defining terms; classifying securities, per-
sons, and matters within its jurisdiction; and prescribing different 
requirements for different classes. Section 4006.102(b) provides 
the Board with the authority to adopt rules reducing fees for per-
sons registered in two or more capacities. 
The proposal affects Chapters 4003 and 4004 of the Texas Gov-
ernment Code, and Subchapter A of Chapter 4005 of the Texas 
Government Code. 
§133.5. Secondary Trading Exemption Notice. 
§133.6. Secondary Trading Exemption Renewal Notice. 
§133.7. Application for Registration of Securities. 
§133.12. Renewal Application for Mutual Funds and Other Contin-
uous Offerings. 
§133.13. Application for Renewal Permit. 
§133.16. Texas Crowdfunding Portal Withdrawal of Registration. 
§133.18. Certification of Balance Sheet by Principal Financial Offi-
cer. 
§133.26. Request for Determination of Money Market Fund Status 
for Federal Covered Securities. 
§133.27. Year-End Report of Sales of Federal Covered Securities by 
a Money Market Fund (Pursuant to §123.3). 

§133.29. Intrastate Exemption Notice. 
§133.30. Information Concerning Projected Market Prices and Re-
lated Market Information. 
§133.34. Undertaking Regarding Non-issuer Sales. 
§133.36. Request for Reduced Fees for Certain Persons Registered 
in Multiple Capacities. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202200 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8303 

♦ ♦ ♦ 
7 TAC §§133.5 - 133.7, 133.12, 133.13, 133.16, 133.18, 
133.26, 133.27, 133.29, 133.30, 133.34, 133.36 

The Texas State Securities Board proposes thirteen new rules, 
concerning forms adopted by reference. Specifically, the State 
Securities Board proposes new §133.5, a form concerning Sec-
ondary Trading Exemption Notice; §133.6, a form concerning 
Secondary Trading Exemption Renewal Notice; §133.7, a form 
concerning Securities Application; §133.12, a form concerning 
Renewal Application for Mutual Funds and Other Continuous 
Offerings; §133.13, a form concerning Application for Renewal 
Permit; §133.16, a form concerning Texas Crowdfunding Portal 
Withdrawal of Registration; §133.18, a form concerning Certifi-
cation of Balance Sheet by Principal Financial Officer; §133.26, 
a form concerning Request for Determination of Money Market 
Fund Status for Federal Covered Securities; §133.27, a form 
concerning Year-End Report of Sales of Federal Covered Se-
curities by a Money Market Fund; §133.29, a form concerning 
Intrastate Exemption Notice; §133.30, a form concerning Infor-
mation Concerning Projected Market Prices and Related Market 
Information; §133.34, a form concerning Undertaking Regarding 
Non-Issuer Sales; and §133.36, a form concerning Request for 
Reduced Fees for Certain Persons Registered in Multiple Ca-
pacities. 
The new sections would adopt by reference forms that would be 
updated to add references to the forms to the codified version 
of the Texas Securities Act in the Government Code, which be-
came effective on January 1, 2022, so that the new forms would 
contain references to both the former version of the Act (formerly 
located in Vernon's Civil Statutes) and to the codified version. 
Other non-substantive changes would be made to the sections 
and the forms, and the name of Form 133.7 would be changed 
to be more descriptive of its use. In addition, the name of Form 
133.27 would also be changed to remove an unnecessary paren-
thetical. Existing forms §§133.5 - 133.7, 133.12, 133.13, 133.16, 
133.18, 133.26, 133.27, 133.29, 133.30, 133.34, and 133.36 are 
being concurrently proposed for repeal. 
Clint Edgar, Deputy Securities Commissioner; and Emily Diaz 
and Shaun Yarroll, Assistant Directors, Registration Division, 
have determined that for the first five-year period the proposed 
forms are used there will be no foreseeable fiscal implications 
for state or local government as a result of using the proposed 
forms. 
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Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for each year of the first five years the proposed forms are used 
the public benefit expected as a result of adoption of the pro-
posed forms will be to assist the public in navigating the transi-
tion from the former version of the Act to the current Government 
Code version of the Act. There will be no adverse economic ef-
fect on micro- or small businesses or rural communities. Since 
the proposed forms will have no adverse economic effect on mi-
cro- or small businesses or rural communities, preparation of an 
economic impact statement and a regulatory flexibility analysis 
is not required. There is no anticipated economic cost to per-
sons who are required to use the forms as proposed. There is 
no anticipated impact on local employment. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for the first five-year period the proposed rules adopting by ref-
erence the forms are in effect: they do not create or eliminate 
a government program; they do not require the creation or elim-
ination of existing employee positions; they do not require an 
increase or decrease in future legislative appropriations to this 
agency; they do not require an increase or decrease in fees paid 
to this agency; they do not increase or decrease the number of 
individuals subject to the rules' applicability; they do not posi-
tively or negatively affect the state's economy; and they do not 
create a new regulation, or expand, limit or repeal an existing 
regulation. Although the rulemaking involves the creation of new 
forms, there would be no new regulation created since the net 
effect is to merely replace forms that are being concurrently pro-
posed for repeal, while leaving the scope and the content of the 
current regulations that relate to these forms unchanged. 
Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tions in the Texas Register. Written comments should be sub-
mitted to Marlene K. Sparkman, General Counsel, State Securi-
ties Board, P.O. Box 13167, Austin, Texas 78711‑3167 or faxed 
to (512) 305‑8336. Comments may also be submitted electron-
ically to proposal@ssb.texas.gov. In order to be considered by 
the Board at adoption, comments must be received no later than 
30 days following publication. 
The new rules are proposed under the authority of Texas Gov-
ernment Code, §§4002.151 and 4006.102(b). Section 4002.151 
provides the Board with the authority to adopt rules as neces-
sary to implement the provisions of the Texas Securities Act, 
including rules governing registration statements, applications, 
notices, and reports; defining terms; classifying securities, per-
sons, and matters within its jurisdiction; and prescribing different 
requirements for different classes. Section 4006.102(b) provides 
the Board with the authority to adopt rules reducing fees for per-
sons registered in two or more capacities. 
The proposal affects Chapters 4003 and 4004 of the Texas Gov-
ernment Code, and Subchapter A of Chapter 4005 of the Texas 
Government Code. 
§133.5. Secondary Trading Exemption Notice. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.6. Secondary Trading Exemption Renewal Notice. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.7. Securities Application. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.12. Renewal Application for Mutual Funds and Other Contin-
uous Offerings. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.13. Application for Renewal Permit. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.16. Texas Crowdfunding Portal Withdrawal of Registration. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.18. Certification of Balance Sheet by Principal Financial Offi-
cer. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.26. Request for Determination of Money Market Fund Status 
for Federal Covered Securities. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.27. Year-End Report of Sales of Federal Covered Securities by 
a Money Market Fund. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.29. Intrastate Exemption Notice. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.30. Information Concerning Projected Market Prices and Re-
lated Market Information. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.34. Undertaking Regarding Non-issuer Sales. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.36. Request for Reduced Fees for Certain Persons Registered 
in Multiple Capacities. 
This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202199 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8303 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 9. TEXAS LOTTERY 
COMMISSION 

CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
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SUBCHAPTER D. LOTTERY GAME RULES 
16 TAC §401.317 

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §401.317, concerning ("Powerball" Draw Game 
Rule). 
The proposed amendments to §401.317 align the rule with re-
cently amended Multi-State Lottery Association (MUSL) Power-
ball game rules. MUSL Powerball game rules were amended 
on January 6, 2022 to address changes related to the funding of 
Powerball Guaranteed Grand Prizes. 
Kelly Stuckey, Controller, has determined that for each year of 
the first five years the proposed amendments will be in effect, 
the public benefit expected is aligning this rule with recently 
amended MUSL Powerball game rules. 
Kelly Stuckey, Controller, has determined that for each year of 
the first five years the amendments will be in effect, there will 
be no significant fiscal impact for state or local governments as 
a result of the proposed amendments. There will be no ad-
verse effect on small businesses or rural communities, micro 
businesses, or local or state employment. There will be no ad-
ditional economic cost to persons required to comply with the 
amendments, as proposed. Furthermore, an Economic Impact 
Statement and Regulatory Flexibility Analysis is not required be-
cause the proposed amendments will not have an adverse eco-
nomic effect on small businesses or rural communities as de-
fined in Texas Government Code §2006.001(1-a) and (2). 
Pursuant to Texas Government Code §2001.0221, the Com-
mission provides the following Government Growth Impact 
Statement for the proposed amendments. For each year of the 
first five years the proposed amendments will be in effect, Kelly 
Stuckey, Controller, has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program. 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions. 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in future legislative appropriations 
to the Commission. 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the Commission. 
(5) The proposed amendments do not create a new regulation. 
(6) The proposed amendments do not expand or limit an existing 
regulation. 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability. 
(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed 
amendments may be submitted to Deanne Rienstra, Special 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or 
by email at legal.input@lottery.state.tx.us. Comments must be 
received within 30 days after publication of this proposal in the 
Texas Register to be considered. 

These amendments are proposed under Texas Government 
Code §466.015(c), which authorizes the Commission to adopt 
rules governing the operation of the lottery, and §467.102, which 
authorizes the Commission to adopt rules for the enforcement 
and administration of the laws under the Commission's jurisdic-
tion. 
This proposal is intended to implement Texas Government Code 
Chapter 466. 
§401.317. "Powerball" Draw Game Rule. 

(a) - (c) (No change.) 

(d) Powerball Prize Pool. 

(1) Powerball Prize Pool. 

(A) (No change.) 

(B) Powerball Prize Pool Accounts and Prize Reserve 
Accounts. The Product Group shall set the contribution rates to the 
prize pool and to one or more prize reserve or pool accounts established 
by the MUSL Powerball Group Rules. 

(i) Prize Reserve Accounts. The Product Group has 
established the following prize reserve accounts for the Powerball 
game: the Powerball Prize Reserve Account (PRA), which is used 
to guarantee the payment of valid, but unanticipated, Grand Prize 
claims that may result from a system error or other reason, or to fund 
Guaranteed Grand Prizes per subsection (f)(6)(E) of this section; and 
the Powerball Set Prize Reserve Account (SPRA), which is used to 
fund deficiencies in low-tier Powerball prize payments, subject to the 
limitations of the MUSL rules. 

(ii) - (iii) (No change.) 

(iv) The maximum contribution rate to the Grand 
Prize Pool shall be 68.0131% of the prize pool (34.0066% of sales) 
except as provided in subsection (f)(6)(E) of this section. An amount 
up to five percent (5%) of a Party Lottery's sales shall be deducted from 
a Party Lottery's Grand Prize Pool contribution and placed in trust in 
one or more prize pool accounts and prize reserve accounts held by the 
Product Group (hereinafter the "prize pool and reserve deduction") at 
any time that the prize pool accounts and Party Lottery's share of the 
prize reserve accounts is below the amounts designated by the Product 
Group. An additional amount up to twenty percent (20%) of a Party 
Lottery's sales shall be deducted from a Party Lottery's Grand Prize 
Pool contribution and placed in trust in the GPCFP to be held by the 
Product Group at a time as determined by the Product Group. 

(v) - (viii) (No change.) 

(2) (No change.) 

(e) (No change.) 

(f) Powerball Prize Payment. 

(1) - (5) (No change.) 

(6) [Funding of] Guaranteed Powerball Prizes. The Power-
ball Group may offer guaranteed minimum Grand Prize amounts or 
minimum increases in the Grand Prize amount between Drawings or 
make other changes in the allocation of prize money where the Power-
ball Group finds that it would be in the best interest of the game. If 
a minimum Grand Prize amount or a minimum increase in the Grand 
Prize amount between Drawings is offered by the Powerball Group, 
then the Grand Prize shares shall be determined as follows: 

(A) - (D) (No change.) 

(E) Funding of Guaranteed Grand Prizes. If the amount 
in the GPP, GPCFP and SAP and contributions from Licensee Lot-
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teries who are not participating in the PRA are insufficient to fund 
the amount required by awarded Guaranteed Grand Prize(s), then the 
PRA, and thereafter contributions from individual Member Lotteries 
and Licensee Lotteries participating in the PRA, may be required to 
fund Guaranteed Grand Prize award deficiencies. Contributions from 
the PRA shall first be utilized, and then contributions from individ-
ual Member Lotteries and Licensee Lotteries participating in the PRA, 
if necessary. Contributions required from the PRA or from Member 
Lotteries and Licensee Lotteries participating in the PRA shall be de-
termined on a pro rata basis based on sales since the most recent Grand 
Prize win. 

(7) - (8) (No change.) 

(g) - (k) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202229 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 344-5324 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 129. STUDENT ATTENDANCE 
SUBCHAPTER AA. COMMISSIONER'S 
RULES 
19 TAC §129.1025 

The Texas Education Agency (TEA) proposes an amendment 
to §129.1025, concerning student attendance. The proposed 
amendment would adopt by reference the 2022-2023 Student 
Attendance Accounting Handbook. The handbook provides stu-
dent attendance accounting rules for school districts and charter 
schools. 
BACKGROUND INFORMATION AND JUSTIFICATION: TEA 
has adopted its student attendance accounting handbook in rule 
since 2000. Attendance accounting evolves from year to year, 
so the intention is to annually update 19 TAC §129.1025 to refer 
to the most recently published student attendance accounting 
handbook. 
Each annual student attendance accounting handbook pro-
vides school districts and charter schools with the Foundation 
School Program (FSP) eligibility requirements of all students, 
prescribes the minimum requirements of all student attendance 
accounting systems, lists the documentation requirements for 
attendance audit purposes, and details the responsibilities of 
all district personnel involved in student attendance accounting. 
TEA distributes FSP resources under the procedures specified 
in each current student attendance accounting handbook. The 
final version of the student attendance accounting handbook is 
published on the TEA website. A supplement, if necessary, is 
also published on the TEA website. 

The proposed amendment to 19 TAC §129.1025 would adopt by 
reference the student attendance accounting handbook for the 
2022-2023 school year. The proposed handbook is available on 
the TEA website at https://tea.texas.gov/finance-and-grants/fi-
nancial-compliance/student-attendance-accounting-handbook. 
Significant changes to the 2022-2023 Student Attendance Ac-
counting Handbook would include the following. 
Section 2, Audit requirements 

Texas Education Code (TEC), Chapter 48, specifically §48.270, 
establishes the requirements for violation of presenting reports 
that contain false information. TEC, §44.008, authorizes the 
commissioner to require audit reports to be submitted for review 
and analysis. TEC, §44.010, allows for the review of budget, 
fiscal, and audit reports to determine whether all legal require-
ments have been met. The following changes would implement 
reporting for audit requirements to account for attendance and 
funding. 
Language would be revised to state that student detail reports, 
campus detail reports, and district summary reports show that 
total days present includes in-person, remote synchronous, and 
remote asynchronous instruction. 
Language would be revised to show that student detail reports 
must contain total contact hours for all career and technical edu-
cation codes (V1-V3) by grade and a campus total for all grades. 
Language would be revised to state that reconciliation of 
teacher's roster information and attendance accounting records 
should take place on the same day for all campuses within a 
local educational agency (LEA). 
Section 3, General Attendance Requirements 

TEC, §25.081, and Chapter 48, specifically §48.005, establish 
the general parameters for attendance and school operation. 
The following changes would implement reporting requirements 
for attendance and funding. 
Language would be added to state that Code 9 applies to a stu-
dent who is enrolled in a virtual learning program but not in mem-
bership. This code applies to students who are attending a vir-
tual program under Senate Bill (SB) 15 and are not eligible to 
participate in the program. 
Language would be revised to add a row to the funding eligibil-
ity chart that if a student is scheduled for and provided instruc-
tion through a remote program but does not meet the eligibility 
requirements for the program, the student is not eligible to gen-
erate average daily attendance (ADA) but would be eligible for 
certain FSP allotment funding and should be reported with ADA 
eligibility code 9. 
Language would be revised to state that the number of days 
of participation for any student in any special program cannot 
exceed the number of days present (in-person, remote syn-
chronous, and remote asynchronous) for the same reporting 
period for the same instructional track. 
Language would be revised to show age eligibility for a student 
with a disability who graduated by meeting the requirements of 
19 TAC §89.1070(b)(2); (3)(A), (B), or (C); or (4)(A), (B), or (C), 
as determined by the student's admission, review, and dismissal 
(ARD) committee and who is still in need of special education 
services. (This student may be served through age 21 inclusive.) 
Language would be revised to show ineligibility of a student with 
disabilities who has graduated with a high school diploma under 
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19 TAC §89.1070(b)(1) or (f)(1) or no longer meets the eligibility 
to receive services to generate ADA. 
Language would be revised to show that a student with a dis-
ability who graduated by meeting the requirements of 19 TAC 
§89.1070(b)(2); (3)(A), (B) or, (C); or (4)(A), (B), or (C), as deter-
mined by the student's ARD committee and who is still in need 
of special education services may be served through age 21 in-
clusive. 
Language would be revised to state that school district may pro-
vide instruction to a student who has already graduated with a 
regular high school diploma. However, unless the student is re-
turning to school after graduating under 19 TAC §89.1070(b)(2); 
(3)(A), (B), or (C); or (4)(A), (B), or (C), as determined by an 
ARD committee, the student is not eligible for funding and must 
be recorded with an ADA eligibility code of 0, 4, or 5, as applica-
ble. 
Language would be revised to state that a district can be reported 
to the Division of Compliance and Inquiry at TEA at (512) 463-
3544 if it fails to provide required information within 10 working 
days regarding student records in cases of transfers. 
Language would be revised to state that the student's entry date 
is the first day the student is physically present during the official 
attendance accounting period on a particular campus at the at-
tendance taking time (Section 3.6.2, Time of Day for Attendance 
Taking). A student's reentry date is the first day the student is 
physically present during the official attendance accounting pe-
riod at the attendance taking time after having been withdrawn 
from the same campus. Language would be revised to state that 
information on the school district's responsibilities toward home-
less students can be found on the Texas Education for Homeless 
Children and Youth Program web page and by contacting a dis-
trict's McKinney-Vento liaison or TEA's technical support number 
at 1-800-446-3142. 
Language would be revised to state that a student shall be pro-
visionally enrolled if they have begun the required immunization 
series. A homeless student or a student who is in foster care 
shall be admitted temporarily for 30 days if acceptable evidence 
of vaccination is not available. The school shall promptly refer 
the student to the appropriate health provider to obtain the re-
quired vaccines. 
Language would be revised to state that a school district must 
not withdraw a student who is temporarily absent due to illness, 
hospitalization, or treatment for a mental health or substance 
abuse condition. 
Language would be revised to state that, once withdrawn, a 
student in Grades 7-2 must be reported as a school leaver on 
the 40203 School Leaver Extension and could be considered a 
dropout according to the C162 Leaver Reason Code table of the 
Texas Student Data System Public Education Information Man-
agement System (TSDS PEIMS) Web-Enabled Data Standards. 
Language would be revised to state that for a student transfer-
ring to a different Texas high school, information must be sent 
regarding each end-of-course assessment and the date the per-
formance was met for State of Texas Assessments of Academic 
Readiness (STAAR®) and College Board College Entrance Ex-
amination Board campus code and ACT high school code (op-
tional). 
Language would be revised to state that districts must consider 
the best practices for truancy prevention measures found in 19 
TAC §129.1045. 

The condition that allows a student to be considered present for 
FSP purposes while participating in a mentorship program as 
part of an advanced measure for the Distinguished Achievement 
Program would be deleted. 
Language would be revised to state that a student is considered 
present for FSP purposes if the student is being treated for a 
mental health or substance abuse condition in an outpatient day 
treatment program by a licensed health care professional. The 
student must not be withdrawn, and schools must enter into a 
written agreement with the outpatient day treatment provider to 
facilitate the student's schoolwork and for attendance records. 
Language would be deleted to remove the requirements for the 
2021-2022 school year from the low attendance day waivers. 
Language would be added to provide guidance for low-atten-
dance waivers for remote conferencing and state that on days 
where the attendance was at least five percentage points below 
the overall average attendance rate for the district or the applica-
ble campus for the prior year, the district may apply for a waiver 
to have the day excluded from ADA and FSP funding calcula-
tions. A waiver may be submitted in the TEA automated system, 
and guidance is provided on the required documentation to be 
submitted with the waiver request. 
Language would be revised to state that if the TEA grants a 
waiver for a missed school day or a low-attendance day, dis-
tricts must report the day with a calendar-waiver-event-type code 
(E1570). 
Language would be revised to state that if a student attends ad-
ditional instructional days, the school in which the student is en-
rolled is held accountable to the 180-day requirement, regard-
less of whether the student is attending the additional instruc-
tional days at a different campus. 
Language would be revised to state that if the district is regis-
tered with TEA to operate a year-round program and has one or 
more tracks ending later than the June 15, 2022, the district still 
must submit its initial TSDS PEIMS Summer submission data by 
that due date. The district may delay resubmission until August 
17, 2023. Corrections made after August 17, 2023, will be han-
dled by the State Funding Division. 
Language would be revised to show emergent bilingual/English 
learner in the example regarding prekindergarten programs. 
Language would be revised, in an example on a 21-year-old spe-
cial education student, to state that since this student graduated 
by meeting the requirements in his individualized education pro-
gram (IEP) and is receiving a full day of service as required by 
the ARD committee, his ADA eligibility code is 1 - Eligible for 
Full-Day Attendance. 
Section 4, Special Education 

TEC, Chapter 48, specifically §48.102, authorizes funding for 
special education in certain circumstances. TEC, §48.004, 
authorizes the commissioner to require reports that may be 
necessary to implement and administer the FSP. The following 
changes would implement reporting for special education to 
account for attendance and funding. 
Language would be revised to state that a district must make 
special education available for a student who has received a reg-
ular high school diploma under 19 TAC §89.1070(b)(2); (b)(3)(A), 
(B), or (C); or (f)(4)(A), (B), or (C). 
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Language would be revised to state that the individualized family 
services plan or ARD committee determines the special educa-
tion services and documents the frequency, location, and dura-
tion of those services that impact contact hours and weighted 
funding described for a child or eligible student. 
Language would be revised to state that a student with a dis-
ability who has an IEP in place from a previous in-state school 
district and who enrolls in a new school district during the sum-
mer is not considered a transfer student. 
Language would be added to state that a student with a disabil-
ity who has an IEP in place from a previous in- or out-of-state 
school district and who enrolls in a new school district during the 
summer is not considered a transfer student for the purposes of 
19 TAC §89.1050(i) or 34 CFR §300.323(c) or (f). For these stu-
dents, the new school district must implement the IEP from the 
previous school district in full on the first day of class of the new 
school year or must convene an ARD committee meeting during 
the summer to revise the student's IEP for implementation on the 
first day of class of the new school year. 
Language would be revised to show Information Specific to 
TSDS PEIMS 41163 Student Special Education Program 
Association Extension under no instructional setting (speech 
therapy). 
Language would be revised to state that examples of special 
education and related services provided to a student in the 
general education instructional setting include, but are not 
limited to, direct instruction, helping teacher, team teaching, 
co-teaching, interpreter, education aides, curricular or instruc-
tional modifications or accommodations, special materials or 
equipment, consultation with the student and his or her general 
classroom teacher(s) or other general or special education 
service providers, staff development, and reduction of ratio of 
students to instructional staff members. 
Language would be revised to state that LEAs are required to 
document the details of the specially designed instruction that 
is being provided in the student's IEP, and this documentation 
should describe the direct, indirect, consultive, or other support 
services that constitute special education service being provided 
to the student by certified special education personnel. 
Language would be revised to state that for code 50 and code 
60, a residential nonpublic school student should be reported 
with an ADA eligibility code of 0 - Enrolled, Not in Membership. 
Language would be revised in the coding chart for services 
for students with disabilities - Exceptions to the norm to 
show students graduated by meeting requirements of 19 TAC 
§89.1070(b)(2); (3)(A), (B), or (C); or (4)(A), (B), or (C), and 
returned under 19 TAC §89.1070(i) -graduation type codes 
04-06, 18-20, 35, 54-56. 
Language would be revised to show that the term "emergent 
bilingual student" replaces the term "limited English proficient 
student" and also reflects a change to the term "English learner". 
Language would be revised to provide an example for dyslexia 
instruction. 
Section 5, Career and Technical Education (CTE) 

TEC, Chapter 48, including §48.106, authorizes funding for 
CTE in certain circumstances. TEC, Chapter 29, Subchapter 
F, establishes general parameters for CTE programs. TEC, 
§48.004, authorizes the commissioner to require reports as may 
be necessary to implement and administer the FSP. The follow-

ing changes would implement reporting for CTE to account for 
attendance and funding. 
Language would be revised to state that students in Grades 6-12 
are eligible to be served in CTE programs or approved CTE in-
novative courses that grant high school credit. 
Language would be revised to state that students enrolled in 
TEA-designated Pathways in Technology Early College High 
School (P-TECH) campuses will generate $50 for each student 
in ADA, and campuses should report the students using the 
TSDS PEIMS P-TECH-INDICATOR-CODE (E1612). Students 
coded with the indicator 1 in TSDS PEIMS submission 3 will 
be funded. Students enrolled on campuses that have an active 
agreement with the New Tech Network (NTN) will generate $50 
for each student in ADA and Campuses report using the TSDS 
PEIMS NEW-TECH-INDICATOR-CODE (E1647). 
Language would be revised to state that a student enrolled in 
a CTE course for the entire semester must be reported on the 
TSDS PEIMS 40110 Student Section Association to be reported 
for CTE contact hours on the TSDS PEIMS 42401 Special Pro-
grams Reporting Period Attendance Extension record for stu-
dent attendance and weighted funding. 
Language would be revised to reiterate that an LEA can place a 
student in a disciplinary setting for five consecutive days and still 
claim CTE contact hours for the five days and that the student 
can earn graduation credit, even though CTE instruction by a 
certified CTE teacher is not provided. 
Language would be revised to state that CTE courses must have 
a corresponding CTE code (V1, V2, or V3), based on the course 
service ID that is used to calculate contact hours for attendance 
accounting purposes and that the LEA personnel must use the 
chart provided in Section 5 to determine CTE code for each CTE 
course. 
Language would be revised to state that each CTE course must 
be reviewed separately to determine the average minutes per 
day students attend that course in a 10-school day period and 
that three contact hours is the maximum a district may claim for 
a single course. 
Language would be revised to state that each course is assigned 
a separate code. CTE codes cannot be combined due to varying 
course weights because of tiered funding. 
Language would be revised to state that LEAs must determine 
the CTE V-code to assign to a student's CTE course separately 
based on the CTE course's average minutes per day over a 
10-school day period and multiply the number of eligible days 
present for each student in each CTE course code by the corre-
sponding V-code. 
Language would be revised to use the term "CTE V code" and 
the term "LEA" in multiple examples provided in Section 5. 
Language would be revised to state that students in Grades 7-12 
are eligible for CTE contact hours when enrolled in a CTE Texas 
Essential Knowledge and Skills course for high school credit. 
Section 6, Bilingual/English as a Second Language (ESL) 

TEC, Chapter 48, specifically §48.105, authorizes funding for 
bilingual or special language programs in certain circumstances. 
TEC, Chapter 29, Subchapter B, establishes general parame-
ters for bilingual and special language programs. TEC, §48.004, 
authorizes the commissioner to require reports as may be 
necessary to implement and administer the FSP. The following 
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changes would implement reporting for bilingual and special 
language programs to account for attendance and funding. 
Language would be revised to state that in TSDS PEIMS, the 
terms "emergent bilingual (EB)," a term that replaces "of limited 
English proficiency" per SB 2066, 87th Texas Legislature, Reg-
ular Session, 2021, and "English learner (EL)" are bridged as 
EB/EL. 
Language would be added to state that within Section 6 of 
the handbook, the term "parent" includes the parent or legal 
guardian of the student in accordance with TEC, §29.052, and 
the term "district" includes all school districts, open-enrollment 
charter schools, and districts of innovation. 
Language would be revised to state that parents may request a 
correction on the home language survey (HLS) only if the child 
has not yet been assessed for English proficiency and correc-
tions are made within two calendar weeks of the child's enroll-
ment date. The district must assess the student for English lan-
guage proficiency using the state-approved assessment. 
Language would be revised to state that parental approval for 
bilingual or ESL programs may be obtained in writing with the 
parent's signature and date on the notification form, through a 
documented phone conversation, or by email. 
Language would be revised to show that the district personnel 
shall obtain a student's records from the sending district, in-
cluding HLS and supporting language proficiency assessment 
committee (LPAC) documentation, within the first four calendar 
weeks of a student's transfer. 
Language would be revised to state that a student must have a 
language other than English indicated on the HLS and be identi-
fied as an emergent bilingual student to be eligible for participa-
tion in the bilingual or ESL education program. 
Language would be revised to state that students who have met 
reclassification criteria (English-proficient students) but are con-
tinuing in a one-way dual language immersion, a transitional 
bilingual education, or an ESL program are not eligible for bilin-
gual education allotment (BEA) funding. 
Language would be revised to state that the district may only 
count the student for the BEA after parental approval has been 
obtained and all necessary documentation has been received. 
Language would be added to state that an ESL program must 
be provided in prekindergarten through Grade 12, regardless of 
the number of identified EB students and the grade levels and 
primary language classifications of the EB students. 
Language would be revised to state that a district will be eligible 
for the BEA if an emergent bilingual student is served in a bilin-
gual education program model per the requirements in 19 TAC 
§89.1210(c). The four state-approved bilingual education pro-
gram models include: transitional bilingual education early exit; 
transitional bilingual education late exit; dual language immer-
sion one-way; and dual language immersion two-way. 
Language would be revised to state that an emergent bilingual 
student is served in an ESL program model per the requirements 
in 19 TAC 89.1210(f), including instruction delivered by appropri-
ately certified teacher(s). The two state-approved ESL program 
models include the ESL pull-out and ESL content-based models. 
Language would be revised to clarify teacher certification re-
quirements and duties for teachers in bilingual and ESL pro-
grams. 

Language would be revised to state that districts must identify 
students participating in a bilingual education program, an ESL 
program, or an alternative language program and that the cam-
pus and district summary report must include the total eligible 
bilingual/ESL days present. 
Language would be revised to state that for students in disci-
plinary settings, after five consecutive days without participa-
tion in a bilingual or ESL education program, district personnel 
should remove the student's days from special programs report-
ing. 
Language would be revised to state that the Emergent Bilingual 
Student/English learner Reclassification Criteria Chart can be lo-
cated on the TEA Bilingual and English as a Second Language 
Education Programs web page. 
Language would be revised to state that if a student is classified 
as English proficient at the end of the school year, the first day of 
the following school year is the effective date of change unless 
the student continues to participate in a two-way dual language 
immersion program. 
Language would be revised to state that a reclassified student 
will be monitored for an additional two years and that the Emer-
gent Bilingual Indicator Codes of 3 and 4 are used to reflect the 
third and fourth years of monitoring. 
Language would be revised to state that the original HLS must 
be retained, that districts must not administer another HLS, and 
that a parent signature is required on the HLS for students in 
prekindergarten through Grade 8. 
Language would be revised to state that documentation impact-
ing the emergent bilingual student must include any designated 
supports provided, linguistic accommodations, the date of re-
classification by the LPAC, and parental notification of the re-
classification. 
Language would be revised to state that the appropriate LPAC 
members should verify the Student Detail Report to ensure that 
a student's coding is correct. 
Language would be revised to provide the link for frequently 
asked questions for LPAC and EB/EL students located on the 
TEA Bilingual and English as Second Language Education Pro-
grams web page. 
Section 7, Prekindergarten (Pre-K) 

TEC, Chapter 29, Subchapter E, establishes special general pa-
rameters for prekindergarten programs. TEC, Chapter 48, in-
cluding §48.005, establishes ADA requirements and authorizes 
funding for certain circumstances. TEC, §48.004, authorizes the 
commissioner to require reports that may be necessary to imple-
ment and administer the FSP. The following change would im-
plement reporting for prekindergarten to account for attendance 
and funding. 
Language would be revised to state that homeless students must 
be verified annually for pre-registration of prekindergarten stu-
dents. 
Section 9, Pregnancy-Related Services (PRS) 

TEC, Chapter 48, including §48.104, authorizes funding for 
students who are pregnant under certain circumstances. TEC, 
§48.004, authorizes the commissioner to adopt reports that may 
be necessary to implement and administer the FSP. The follow-
ing changes would implement reporting for PRS to account for 
attendance and funding. 
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Language would be revised to state that a student who is preg-
nant should be coded with an at-risk indicator code on the 40100 
Student Extension and 40110 Student Program Extension. 
Language would be revised to state that a student who has been 
confined to the home by a medical practitioner during their pre-
natal or postpartum period may be allowed to return to campus 
and remain coded PRS to receive temporary, limited support ser-
vices. 
Language would be revised to state that for a PRS student who 
only receives the normal six weeks of compensatory education 
home instruction (CEHI), no medical release is required to return 
to campus for testing during this period because a medical prac-
titioner's note is not required. A medical release is required only 
during the prenatal and extended postpartum periods. 
Language would be revised to state that documentation from a 
licensed medical practitioner is required when the prenatal or ex-
tended postpartum CEHI student returns to campus to receive 
temporary, limited support services or take required state as-
sessments. 
Language would be revised to state that the Life Skills Program 
for Student Parents will not be funded for the 2022-2023 school 
year. 
Section 10, Alternative Education Programs (AEPs) and Disci-
plinary Removals 

TEC, Chapter 48, specifically §48.270, establishes the require-
ments for violation of presenting reports that contain false infor-
mation. TEC, §48.004, authorizes the commissioner to adopt 
reports that may be necessary to implement and administer the 
FSP. TEC, §44.010, allows for the review of budget, fiscal, and 
audit reports to determine whether all legal requirements have 
been met. The following changes would implement reporting for 
audit requirements to account for attendance and funding. 
Language would be revised to note that open-enrollment charter 
schools are subject to fewer provisions of TEC, Chapter 37. 
Language would be revised to state that conduct identified in the 
student code of conduct adopted under TEC, §37.001, consti-
tutes conduct for which a student may be suspended. A student 
in a grade level below Grade 3 or who is homeless may not be 
given out-of-school suspension (OSS) unless conduct that re-
lates to TEC, §37.005, occurs. 
Section 11, Nontraditional Programs 

TEC, Chapter 29, Subchapter A, establishes special general 
parameters for nontraditional programs. TEC, Chapter 48, in-
cluding §48.005, establishes ADA requirements and authorizes 
funding for certain circumstances. TEC, §48.004, authorizes the 
commissioner to require reports that may be necessary to im-
plement and administer the FSP. The following changes would 
implement reporting for nontraditional programs to account for 
attendance and funding. 
Language would be revised to show changes in the college credit 
charge for the dual credit row under other consideration to state 
that if a student has already earned high school credit for a 
course, the student may not earn credit for that course again 
unless explicitly permitted in the TEKS for the course. 
Language would be revised to state that during the 2022-2023 
school year, a college may allow students to enroll in a college 
course with alternative measures without meeting the assess-
ment score criteria. 

Language would be revised to state that goals of the Optional 
Flexible School Day Program (OFSDP) are to target students 
who must work to support their family and help those students re-
cover credit lost due to failure to meet attendance requirements. 
Language would be revised to state that districts must not charge 
tuition for participation in an OFSDP, including participation in 
classes offered during the summer recess. 
Language would be revised to state that student eligibility in any 
grade level for the OFSDP applies to students if they are at risk of 
dropping out, attending an approved innovative campus plan, at-
tending a community-based dropout recovery plan, or not meet-
ing attendance requirements resulting in loss of credit. 
Language would be revised to state that there must be an agree-
ment of participation for an OFSDP signed by the student if the 
student is over the age of 18 or by parents or persons in place 
of parents for students below the age of 18. 
Language would be revised to show that OFSDP requires a 
teacher to record instructional minutes on any given day and 
that the teacher must verify and sign the attendance records. 
Language would be revised to state that minutes accumulate 
through the OFSDP and the regular attendance program on the 
same day. 
Language would be revised to state that eligible students who 
are enrolled in Texas public schools can enroll in approved online 
dropout recovery programs and that these students are eligible 
to generate funding. 
Language would be revised to state that, for an eligible OFSDP 
student completing OFSDP courses for credit recovery through 
an online dropout recovery education program, funding is lim-
ited to the attendance necessary for the student to recover class 
credit. 
Language would be revised to state that districts may provide 
71,400 minutes for not-at-risk students and 75,600 for at-risk stu-
dents for the OFSDP. 
Section 12, Virtual, Remote, and Electronic Instruction 

TEC, Chapter 30A, establishes the general parameters for the 
Texas Virtual School Network (TXVSN). TEC, §30A.153, autho-
rizes funding for the TXVSN under the FSP under certain circum-
stances. TEC, §48.004, authorizes the commissioner to adopt 
reports that may be necessary to implement and administer the 
FSP. The following changes would implement reporting for the 
TXVSN and for other permissible remote instruction to account 
for attendance and funding. 
Language would be revised to state that information about the 
TXVSN is provided on the TEA Texas Virtual School Network 
Online Schools Program webpage. 
Language would be revised to state that for remote conferencing, 
supporting documentation submitted with the waiver must also 
be submitted for each student on a case-by-case basis but must 
not contain identifiable information. This documentation must be 
retained by the LEA locally for audit purposes. 
Language would be revised to state that a remote conferencing 
student is not eligible to generate attendance on state standard-
ized assessment days. 
Language would be revised to state that when submitting a 
waiver under the "other" category in TEAL, for remote confer-
encing regular students, one or both eligibility requirements 

47 TexReg 3622 June 24, 2022 Texas Register 



must be cited in item 3 of the General Waivers section. For 
remote conferencing, funding for days extended beyond the 
20 days may be claimed beginning on the date the waiver is 
approved. 
Language would be revised to state that when submitting a 
waiver under the "other" category in TEAL, for remote con-
ferencing special education students, one or both eligibility 
requirements must be cited in item 3 of the General Waivers 
section. For remote conferencing, funding for days extended 
beyond the 20 days may be claimed beginning on the date the 
waiver is approved. 
Language would be revised to state that for regular education 
students, a waiver for remote education can be submitted using 
the "other" category in TEAL, and the waiver must cite one of the 
applicable requirements. 
Section 13, Appendix: Average Daily Attendance (ADA) and 
Funding 

Language would be revised to state that students reported in 
TSDS PEIMS submission 3 with indicator E1650 and a dyslexia 
services code of 01, 02, or 03 are counted. 
Language would be revised to show the weights allotted to ap-
proved CTE courses in Grades 7-12. 
Language would be revised to state that course service ID and 
the days eligible, days taught, and the contact hour multiplier 
(V1-V3) reported in TSDS PEIMS submission 3 will be used to 
derive contact hours and CTE full-time equivalents (FTEs). 
Language would be revised to state that each CTE course must 
be reviewed to determine the average minutes per day, over a 
ten-school day period, that students attend the course and that 
three contact hours is the maximum an LEA may claim for a 
single course. 
Language would be revised to state that the CTE FTEs are as-
signed to Tier Categories (Tier 1, 2, or 3) in TSDS PEIMS based 
on course level assignments and service ID and that tiered fund-
ing for the CTE FTEs is based on the applicable weight for each 
Tier Category. 
Language would be revised to state that P-TECH campuses 
must be designated by TEA and listed on the Texas Education 
Standards website, and a list of the submission codes to be used 
by campuses while reporting in the TSDS PEIMS would be in-
cluded. 
Glossary 

Language would be revised in the Glossary to state that the ARD 
committee is a team established by membership requirements 
under 19 TAC §89.1050 at each school district or special ed-
ucation shared services arrangement that meets to determine 
eligibility based on a full and individual evaluation report and to 
develop an IEP for the child, if applicable. 
Language would be revised to state that at-risk students include 
students in charter schools designated as dropout recovery 
schools and students, regardless of age, who are in adult 
education programs provided under high school diploma and 
industry certified charter school programs. 
Language would be revised to state that bilingual/ESL eligible 
days is a term used to describe the days that students participat-
ing in a bilingual education or ESL program were in attendance. 
This includes students participating in a standard bilingual edu-
cation or ESL program. 

Language would be revised to state that sections 3 and 4 of 
the handbook provide coding requirements for early education 
students. 
Language would be revised to state that a gifted/talented stu-
dent is a child or youth who performs at or shows the potential for 
performing at a remarkably high level of accomplishment when 
compared to others of the same age, experience, or environment 
and who exhibits high-performance capability in an intellectual, 
creative, or artistic area; possesses an unusual capacity for lead-
ership; or excels in a specific academic field. 
Language would be revised to state that an IEP should include 
frequency, location, and duration of special education and re-
lated services the student is to receive to determine the instruc-
tional setting code. 
Language would be revised to delete TEA telephone numbers. 
Language would be added to state that contact information for 
TEA divisions and areas can be found on the TEA website at 
https://tea.texas.gov/about-tea/contact-us/tea-divisons-and-ar-
eas. 
FISCAL IMPACT: Leo Lopez, associate commissioner for school 
finance, has determined that for the first five-year period the pro-
posal is in effect, there are no additional costs to state or lo-
cal government, including school districts and open-enrollment 
charter schools, required to comply with the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand and limit an existing regula-
tion. The proposed changes to the 2022-2023 Student Atten-
dance Accounting Handbook would amend requirements and 
provide clarity regarding student attendance accounting proce-
dures. In some instances, the proposed changes would add 
information, and in some instances, information would be re-
moved. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new 
regulation; would not repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
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PUBLIC BENEFIT AND COST TO PERSONS: Mr. Lopez has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be continuing to inform the public of the ex-
istence of annual publications specifying attendance accounting 
procedures for school districts and charter schools. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins June 24, 2022, and ends July 25, 2022. 
A request for a public hearing on the proposal submitted 
under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published 
in the Texas Register on June 24, 2022. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 
STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.055(b)(35), which states that 
the commissioner of education shall perform duties in connec-
tion with the Foundation School Program (FSP) as prescribed 
by TEC, Chapter 48; TEC, §25.081, which states that for each 
school year, each school district must operate so that the dis-
trict provides for at least 75,600 minutes, including time allocated 
for instruction, intermissions, and recesses, for students. TEC, 
§25.081(d), authorizes the commissioner to adopt rules to imple-
ment the section. TEC, §25.081(g), states that a school district 
may not provide student instruction on Memorial Day but that if 
a school district would be required to provide student instruction 
on Memorial Day to compensate for minutes of instruction lost 
because of school closures caused by disaster, flood, extreme 
weather conditions, fuel curtailment, or another calamity, the 
commissioner shall approve the instruction of students for fewer 
than the number of minutes required under TEC, §25.081(a); 
TEC, §25.0812, which states that school districts may not sched-
ule the last day of school for students before May 15; TEC, 
§25.087, which provides purposes for which a school district 
shall excuse a student from attending school; TEC, §29.0822, 
which enables a school district to provide a program under this 
section that meets the needs of students described by TEC, 
§29.0822(a), for a school district that meets application require-
ments, including allowing a student to enroll in a dropout re-
covery program in which courses are conducted online. TEC, 
§29.0822, authorizes the commissioner to adopt rules for the 
administration of the section; TEC, §30A.153, which states that, 
subject to the limitation imposed under the TEC, §30A.153(a-1), 
a school district or open-enrollment charter school in which a stu-
dent is enrolled is entitled to funding under TEC, Chapter 48, or 
in accordance with the terms of a charter granted under TEC, 
§12.101, for the student's enrollment in an electronic course of-
fered through the state virtual school network in the same man-
ner that the district or school is entitled to funding for the student's 
enrollment in courses provided in a traditional classroom set-
ting, provided that the student successfully completes the elec-

tronic course. TEC, §30A.153(d), authorizes the commissioner 
to adopt rules necessary to implement the section, including 
rules regarding student attendance accounting; TEC, §48.004, 
which states that the commissioner shall adopt rules, take ac-
tion, and require reports consistent with TEC, Chapter 48, as 
necessary to implement and administer the FSP; TEC, §48.005, 
which states that average daily attendance is the quotient of the 
sum of attendance for each day of the minimum number of days 
of instruction as described under TEC, §25.081(a), divided by 
the minimum number of days of instruction. TEC, §48.005(m), 
authorizes the commissioner to adopt rules necessary to imple-
ment the section. Subsections (m-1) and (m-2) address virtual or 
remote instruction-related funding; TEC, §48.102, which states 
that for each student in average daily attendance in a special 
education program under TEC, Chapter 29, Subchapter A, in a 
mainstream instructional arrangement, a school district is enti-
tled to an annual allotment equal to the adjusted basic allotment 
multiplied by 1.15. For each full-time equivalent student in aver-
age daily attendance in a special education program under TEC, 
Chapter 29, Subchapter A, in an instructional arrangement other 
than a mainstream instructional arrangement, a district is enti-
tled to an annual allotment equal to the adjusted basic allotment 
multiplied by a weight determined according to its instructional 
arrangement; TEC, §48.103, which states that for each student 
that a district serves who has been identified as having dyslexia 
or a related disorder, the district is entitled to an annual allotment 
equal to the basic allotment multiplied by 0.1 or a greater amount 
provided by appropriation; TEC, §48.104, which states that for 
each student who does not have a disability and resides in a 
residential placement facility in a district in which the student's 
parent or legal guardian does not reside, a district is entitled to 
an annual allotment equal to the basic allotment multiplied by 0.2 
or, if the student is educationally disadvantaged, 0.275. For each 
full-time equivalent student who is in a remedial and support pro-
gram under TEC, §29.081, because the student is pregnant, a 
district is entitled to an annual allotment equal to the basic al-
lotment multiplied by 2.41; TEC, §48.105, which states that for 
each student in average daily attendance in a bilingual educa-
tion or special language program under TEC, Chapter 29, Sub-
chapter B, a district is entitled to an annual allotment equal to the 
adjusted basic allotment multiplied by 0.1 or 0.15 if the student is 
in a bilingual education program using a dual language immer-
sion/one-way or two-way program model, and for students not 
described in subdivision (1), 0.05 if the student is in bilingual ed-
ucation program using a dual language immersion/two-way pro-
gram model; TEC, §48.106, which states that for each full-time 
equivalent student in average daily attendance in an approved 
career and technology education program in Grades 7-12 or in 
career and technology education programs, a district is entitled 
to an annual allotment equal to the basic allotment multiplied 
by a weight of 1.35 and $50 for each student that is enrolled in 
two or more advanced career and technology classes for a total 
of three or more credits; a campus designated as a Pathways 
in Technology Early College High School (P-TECH) school un-
der TEC, §29.556; or a campus that is a member of the New 
Tech Network (NTN) and that focuses on project-based learning 
and work-based education; TEC, §48.108, which states that for 
each student in average daily attendance in Kindergarten-Grade 
3, a district is entitled to an annual allotment equal to the basic 
allotment multiplied by 0.1 if the student is educationally disad-
vantaged or a student of limited English proficiency, as defined 
by TEC, §29.052, and in bilingual education or special language 
program under TEC, Chapter 29, Subchapter B; TEC, §48.109, 
which states that for each student in the gifted and talented cate-
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gory, the district is entitled to an annual allotment equal to the ba-
sic allotment multiplied by 0.07 for each school year or a greater 
amount provided by appropriation. If by the end of the 12th 
month after receiving an allotment for developing a program a 
district has failed to implement a program, the district must re-
fund the amount of the allotment to the agency within 30 days. 
Not more than five percent of a district's students in average daily 
attendance are eligible for funding under this section. If the state 
funds exceed amount of state funds appropriated in any year for 
the programs, the commissioner shall reduce the districts tier 
one allotment. If funds are less than the total amount appro-
priated for the school year, the commissioner shall transfer the 
remainder to any program. After each district has received al-
lotted funds for this program, the State Board of Education may 
use up to $500,000 of the funds allocated under this section for 
other programs; and TEC, §48.270, which states that when, in 
the opinion of the agency's director of school audits, audits or 
reviews of accounting, enrollment, or other records of a school 
district reveal deliberate falsification of the records, or violation 
of the provisions of TEC, Chapter 48, through which the district's 
share of state funds allocated under the authority of this chap-
ter would be, or has been, illegally increased, the director shall 
promptly and fully report the fact to the State Board of Education, 
the state auditor, and the appropriate county attorney, district at-
torney, or criminal district attorney. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§7.055(b)(35), 25.081, 25.0812, 
25.087, 29.0822, 30A.153, 48.004, 48.005, 48.102, 48.103, 
48.104, 48.105, 48.106, 48.108, 48.109, and 48.270. 
§129.1025. Adoption by Reference: Student Attendance Accounting 
Handbook. 

(a) The student attendance accounting guidelines and proce-
dures established by the commissioner of education under §129.21 of 
this title (relating to Requirements for Student Attendance Accounting 
for State Funding Purposes) and the Texas Education Code, §48.004, to 
be used by school districts and charter schools to maintain records and 
make reports on student attendance and student participation in special 
programs will be published annually. 

(b) The standard procedures that school districts and charter 
schools must use to maintain records and make reports on student 
attendance and student participation in special programs for school 
year 2022-2023 [2020-2021] are described in the official Texas Ed-
ucation Agency (TEA) publication 2022-2023 [2021-2022] Student 
Attendance Accounting Handbook, dated September 2022 [October 
2021], which is adopted by this reference as the agency's official rule. 
A copy of the 2022-2023 [2021-2022] Student Attendance Accounting 
Handbook, dated September 2022 [October 2021], is available on 
the TEA website with information related to financial compliance. 
The commissioner will amend the 2022-2023 [2021-2022] Student 
Attendance Accounting Handbook, dated September 2022 [October 
2021], and this subsection adopting it by reference, as needed. 

(c) Data from previous school years will continue to be subject 
to the student attendance accounting handbook as the handbook existed 
in those years. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 13, 2022. 
TRD-202202221 

Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 15. TEXAS STATE BOARD OF 
PHARMACY 

CHAPTER 283. LICENSING REQUIREMENTS 
FOR PHARMACISTS 
22 TAC §283.4 

The Texas State Board of Pharmacy proposes amendments to 
§283.4, concerning Internship Requirements. The amendments, 
if adopted, clarify that a person graduating from a college/school 
of pharmacy shall only be credited the number of hours obtained 
and reported by the program. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be to provide clearer 
regulatory language that accurately reflects the calculation of in-
ternship hours obtained through a college/school of pharmacy. 
There is no anticipated adverse economic impact on large, small 
or micro-businesses (pharmacies), rural communities, or local 
or state employment. Therefore, an economic impact statement 
and regulatory flexibility analysis are not required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do expand an existing regulation 
by requiring the number of internship hours actually obtained to 
be reported; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability because 
the rule continues to apply to all applicants for a Texas pharma-
cist license; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
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Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas 
78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§283.4. Internship Requirements. 

(a) Goals and competency objectives of internship. 

(1) The goal of internship is for the pharmacist-intern to 
attain the knowledge, skills, and abilities to safely, efficiently, and ef-
fectively provide pharmacist-delivered patient care to a diverse patient 
population and practice pharmacy under the laws and regulations of the 
State of Texas. 

(2) The following competency objectives are necessary to 
accomplish the goal of internship in paragraph (1) of this subsection: 

(A) Provides drug products. The pharmacist-intern 
shall demonstrate competence in determining the appropriateness of 
prescription drug orders and medication orders; evaluating and select-
ing products; and assuring the accuracy of the product/prescription 
dispensing process. 

(B) Communicates with patients and patients' agents 
about prescription drugs. The pharmacist-intern shall demonstrate 
competence in interviewing and counseling patients and patients' 
agents on drug usage, dosage, packaging, routes of administration, 
intended drug use, and storage; discussing drug cautions, adverse 
effects, and patient conditions; explaining policies on fees and ser-
vices; relating to patients in a professional manner; and interacting to 
confirm patient understanding. 

(C) Communicates with patients and patients' agents 
about nonprescription products, devices, dietary supplements, diet, 
nutrition, traditional nondrug therapies, complementary and alter-
native therapies, and diagnostic aids. The pharmacist-intern shall 
demonstrate competence in interviewing and counseling patients 
and patients' agents on conditions, intended drug use, and adverse 
effects; assisting in and recommending drug selection; triaging and 
assessing the need for treatment or referral, including referral for a 
patient seeking pharmacist-guided self-care; providing information on 
medical/surgical devices and home diagnostic products; and providing 
poison control treatment information and referral. 

(D) Communicates with healthcare professionals, pa-
tients, and patients' agents. The pharmacist-intern shall demonstrate 
competence in obtaining and providing accurate and concise informa-
tion in a professional manner and using appropriate oral, written, and 
nonverbal language. 

(E) Practices as a member of the patient's interdiscipli-
nary healthcare team. The pharmacist-intern shall demonstrate compe-
tence in collaborating with physicians, other healthcare professionals, 
patients, and patients' agents to formulate a therapeutic plan. The phar-
macist-intern shall demonstrate competence in establishing and inter-
preting databases, identifying drug-related problems and recommend-

ing appropriate pharmacotherapy specific to patient needs, monitoring 
and evaluating patient outcomes, and devising follow-up plans. 

(F) Maintains professional-ethical standards. The phar-
macist-intern is required to comply with laws and regulations pertain-
ing to pharmacy practice; to apply professional judgment; to exhibit 
reliability and credibility in dealing with others; to deal professionally 
and ethically with colleagues and patients; to demonstrate sensitivity 
and empathy for patients/care givers; and to maintain confidentiality. 

(G) Compounds. The pharmacist-intern shall demon-
strate competence in using acceptable professional procedures; 
selecting appropriate equipment and containers; appropriately prepar-
ing compounded non-sterile and sterile preparations; and documenting 
calculations and procedures. Pharmacist-interns engaged in com-
pounding non-sterile preparations shall meet the training requirements 
for pharmacists specified in §291.131 of this title (relating to Phar-
macies Compounding Non-Sterile Preparations). Pharmacist-interns 
engaged in compounding sterile preparations shall meet the training 
requirements for pharmacists specified in §291.133 of this title (relat-
ing to Pharmacies Compounding Sterile Preparations). 

(H) Retrieves and evaluates drug information. The 
pharmacist-intern shall demonstrate competence in retrieving, eval-
uating, managing, and using the best available clinical and scientific 
publications for answering a drug-related request in a timely fashion 
and assessing, evaluating, and applying evidence based information 
to promote optimal health care. The pharmacist-intern shall perform 
investigations on relevant topics in order to promote inquiry and 
problem-solving with dissemination of findings to the healthcare 
community and the public. 

(I) Manages general pharmacy operations. The phar-
macist-intern shall develop a general understanding of planning, per-
sonnel and fiscal management, leadership skills, and policy develop-
ment. The pharmacist-intern shall have an understanding of drug se-
curity, storage and control procedures and the regulatory requirements 
associated with these procedures, and maintaining quality assurance 
and performance improvement. The pharmacist-intern shall observe 
and document discrepancies and irregularities, keep accurate records, 
and document actions. The pharmacist-intern shall attend meetings re-
quiring pharmacy representation. 

(J) Participates in public health, community service 
or professional activities. The pharmacist-intern shall develop ba-
sic knowledge and skills needed to become an effective healthcare 
educator and a responsible participant in civic and professional orga-
nizations. 

(K) Demonstrates scientific inquiry. The pharma-
cist-intern shall develop skills to expand and refine knowledge in 
the areas of pharmaceutical and medical sciences or pharmaceuti-
cal services. This may include data analysis of scientific, clinical, 
sociological, or economic impacts of pharmaceuticals (including in-
vestigational drugs), pharmaceutical care, and patient behaviors, with 
dissemination of findings to the scientific community and the public. 

(b) Hours requirement. 

(1) The board requires the number of hours of internship 
required by ACPE for licensure. These hours may be obtained through 
one or more of the following methods: 

(A) in a board-approved student internship program, as 
specified in subsection (c) of this section; 

(B) in a board-approved extended-internship program, 
as specified in subsection (d) of this section; 
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(C) graduation from a college/school of pharmacy 
[after July 1, 2007]. Persons graduating from such programs shall 
be credited [the required number of hours or] the number of hours 
[actually] obtained and reported by the college; or 

(D) internship hours approved and certified to the board 
by another state board of pharmacy. 

(2) Pharmacist-interns participating in an internship may 
be credited no more than 50 hours per week of internship experience. 

(3) Internship hours may be used for the purpose of licen-
sure for no longer than two years from the date the internship is com-
pleted. 

(c) College-/School-Based Internship Programs. 

(1) Internship experience acquired by student-interns. 

(A) An individual may be designated a student-intern 
provided he/she: 

(i) submits an application to the board that includes 
the following information: 

(I) name; 

(II) addresses, phone numbers, date of birth, and 
social security number; 

(III) college of pharmacy and expected gradua-
tion date; and 

(IV) any other information requested on the ap-
plication; 

(ii) is enrolled in the professional sequence of a col-
lege/school of pharmacy; and 

(iii) has met all requirements necessary for the board 
to access the criminal history records information, including submitting 
fingerprint information and being responsible for all associated costs. 

(B) The terms of the student internship shall be as fol-
lows. 

(i) The student internship shall be gained concurrent 
with college attendance, which may include: 

(I) partial semester breaks such as spring breaks; 

(II) between semester breaks; and 

(III) whole semester breaks provided the stu-
dent-intern attended the college/school in the immediate preceding 
semester and is scheduled with the college/school to attend in the 
immediate subsequent semester. 

(ii) The student internship shall be obtained in phar-
macies licensed by the board, federal government pharmacies, or in a 
board-approved program. 

(iii) The student internship shall be in the presence 
of and under the supervision of a healthcare professional preceptor or 
a pharmacist preceptor. 

(C) None of the internship hours acquired outside of a 
school-based program may be substituted for any of the hours required 
in a college/school of pharmacy internship program. 

(2) Expiration date for student-intern designation. 

(A) The student-internship expires if: 

(i) the student-intern voluntarily or involuntarily 
ceases enrollment, including suspension, in a college/school of phar-
macy; 

(ii) the student-intern fails either the NAPLEX or 
Texas Pharmacy Jurisprudence Examination specified in this section; 
or 

(iii) the student-intern fails to take either the 
NAPLEX or Texas Pharmacy Jurisprudence Examination or both 
within six calendar months after graduation. 

(B) The executive director of the board, in his/her dis-
cretion, may extend the term of the student internship if administration 
of the NAPLEX or Texas Pharmacy Jurisprudence Examination is sus-
pended or delayed. 

(3) Texas colleges/schools of pharmacy internship pro-
grams. 

(A) Student-interns completing a board-approved 
Texas college/school-based structured internship shall be credited the 
number of hours actually obtained and reported by the college. No 
credit shall be awarded for didactic experience. 

(B) No more than 600 hours of the required number of 
hours may be obtained under a healthcare professional preceptor ex-
cept when a pharmacist-intern is working in a federal government phar-
macy. 

(d) Extended-internship program. 

(1) A person may be designated an extended-intern pro-
vided he/she has met one of the following requirements: 

(A) passed the NAPLEX and Texas Pharmacy Jurispru-
dence Examination but lacks the required number of internship hours 
for licensure; 

(B) applied to the board to take the NAPLEX and Texas 
Pharmacy Jurisprudence Examination within six calendar months after 
graduation and has: 

(i) graduated and received a professional degree 
from a college/school of pharmacy; or 

(ii) completed all of the requirements for graduation 
and receipt of a professional degree from a college/school of pharmacy. 

(C) applied to the board to take the NAPLEX and Texas 
Pharmacy Jurisprudence Examination within six calendar months after 
obtaining full certification from the Foreign Pharmacy Graduate Equiv-
alency Commission; 

(D) applied to the board for re-issuance of a pharmacist 
license which has expired for more than two years but less than ten 
years and has successfully passed the Texas Pharmacy Jurisprudence 
Examination, but lacks the required number of hours of internship or 
continuing education required for licensure; 

(E) is a resident in a residency program accredited by 
the American Society of Health-System Pharmacists in the state of 
Texas and has not previously failed the NAPLEX or Texas Pharmacy 
Jurisprudence Examination; or 

(F) been ordered by the Board to complete an intern-
ship. 

(2) In addition to meeting one of the requirements in para-
graph (1) of this subsection, an applicant for an extended-internship 
must: 

PROPOSED RULES June 24, 2022 47 TexReg 3627 



(A) submit an application to the board that includes the 
following information: 

(i) name; 

(ii) addresses, phone numbers, date of birth, and so-
cial security number; and 

(iii) any other information requested on the applica-
tion; and 

(B) meet all requirements necessary for the board to ac-
cess the criminal history records information, including submitting fin-
gerprint information and being responsible for all associated costs. 

(3) The terms of the extended-internship shall be as fol-
lows. 

(A) The extended-internship shall be board-approved 
and gained in a pharmacy licensed by the board, or a federal govern-
ment pharmacy participating in a board-approved internship program. 

(B) The extended-internship shall be in the presence of 
and under the direct supervision of a pharmacist preceptor. 

(4) The extended internship remains in effect for two years. 
However, the internship expires immediately upon: 

(A) the failure of the extended-intern to take the 
NAPLEX and Texas Pharmacy Jurisprudence Examination within six 
calendar months after graduation or FPGEC certification; 

(B) the failure of the extended-intern to pass the 
NAPLEX and Texas Pharmacy Jurisprudence Examination specified 
in this section; 

(C) termination of the residency program; or 

(D) obtaining a Texas pharmacist license. 

(5) The executive director of the board, in his/her discre-
tion, may extend the term of the extended internship if administration 
of the NAPLEX or Texas Pharmacy Jurisprudence Examination is sus-
pended or delayed. 

(6) An applicant for licensure who has completed less than 
500 hours of internship at the time of application shall complete the 
remainder of the required number of hours of internship and have the 
preceptor certify that the applicant has met the objectives listed in sub-
section (a) of this section. 

(e) Pharmacist-intern identification. 

(1) Pharmacist-interns shall keep documentation of desig-
nation as a pharmacist-intern with them at all times they are serving 
as a pharmacist-intern and make it available for inspection by board 
agents. 

(2) All pharmacist-interns shall wear an identification tag 
or badge which bears the person's name and identifies him or her as a 
pharmacist-intern. 

(f) Change of address or name. 

(1) Change of address. A pharmacist-intern shall notify the 
board electronically or in writing within 10 days of a change of address, 
giving the old and new address. 

(2) Change of name. A pharmacist-intern shall notify the 
board in writing within 10 days of a change of name by sending a copy 
of the official document reflecting the name change (e.g., marriage cer-
tificate, divorce decree). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202139 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

CHAPTER 291. PHARMACIES 
SUBCHAPTER B. COMMUNITY PHARMACY 
(CLASS A) 
22 TAC §291.33 

The Texas State Board of Pharmacy proposes amendments to 
§291.33, concerning Operational Standards. The amendments, 
if adopted, update a term, correct a citation reference, and re-
move the requirement for oral patient counseling on a new pre-
scription to be provided in person, a requirement which has been 
temporarily suspended by the Office of the Governor until June 
30, 2022 or until the March 13, 2020 disaster declaration is lifted 
or expires. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be to improve oper-
ational efficiency of pharmacies and provide clearer regulatory 
language. There is no anticipated adverse economic impact 
on large, small or micro-businesses (pharmacies), rural commu-
nities, or local or state employment. Therefore, an economic 
impact statement and regulatory flexibility analysis are not re-
quired. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do limit an existing regulation by 
removing a restriction on how a pharmacist in a Class A phar-
macy may provide patient counseling; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 
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(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas 
78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.33. Operational Standards. 

(a) Licensing requirements. 

(1) A Class A pharmacy shall register annually or bienni-
ally with the board on a pharmacy license application provided by the 
board, following the procedures as specified in §291.1 of this title (re-
lating to Pharmacy License Application). 

(2) A Class A pharmacy which changes ownership shall 
notify the board within ten days of the change of ownership and apply 
for a new and separate license as specified in §291.3 of this title (relat-
ing to Required Notifications). 

(3) A Class A pharmacy which changes location and/or 
name shall notify the board as specified in §291.3 of this title. 

(4) A Class A pharmacy owned by a partnership or corpo-
ration which changes managing officers shall notify the board in writ-
ing of the names of the new managing officers within ten days of the 
change, following the procedures as specified in §291.3 of this title. 

(5) A Class A pharmacy shall notify the board in writing 
within ten days of closing, following the procedures as specified in 
§291.5 of this title (relating to Closing a Pharmacy). 

(6) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 

(7) A fee as specified in §291.6 of this title (relating to Phar-
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 

(8) A Class A pharmacy, licensed under the provisions of 
the Act, §560.051(a)(1), which also operates another type of phar-
macy which would otherwise be required to be licensed under the Act, 
§560.051(a)(2) concerning Nuclear Pharmacy (Class B), is not required 
to secure a license for such other type of pharmacy; provided, however, 
such licensee is required to comply with the provisions of Subchapter 
C of this chapter (relating to Nuclear Pharmacy (Class B)), to the extent 
such sections are applicable to the operation of the pharmacy. 

(9) A Class A pharmacy engaged in the compounding of 
non-sterile preparations shall comply with the provisions of §291.131 
of this title (relating to Pharmacies Compounding Non-Sterile Prepa-
rations). 

(10) A Class A pharmacy shall not compound sterile prepa-
rations. 

(11) A Class A pharmacy engaged in the provision of re-
mote pharmacy services, including storage and dispensing of prescrip-

tion drugs, shall comply with the provisions of §291.121 of this title 
(relating to Remote Pharmacy Services). 

(12) Class A pharmacy engaged in centralized prescription 
dispensing and/or prescription drug or medication order processing 
shall comply with the provisions of §291.123 of this title (relating to 
Central [Centralized] Prescription Drug or Medication Order Process-
ing) and/or §291.125 of this title (relating to Centralized Prescription 
Dispensing). 

(b) Environment. 

(1) General requirements. 

(A) The pharmacy shall be arranged in an orderly fash-
ion and kept clean. All required equipment shall be clean and in good 
operating condition. 

(B) A Class A pharmacy shall have a sink with hot and 
cold running water within the pharmacy, exclusive of restroom facili-
ties, available to all pharmacy personnel and maintained in a sanitary 
condition. 

(C) A Class A pharmacy which serves the general pub-
lic shall contain an area which is suitable for confidential patient coun-
seling. 

(i) Such counseling area shall be: 

(I) easily accessible to both patient and pharma-
cists and not allow patient access to prescription drugs; and 

(II) designed to maintain the confidentiality and 
privacy of the pharmacist/patient communication. 

(ii) In determining whether the area is suitable for 
confidential patient counseling and designed to maintain the confiden-
tiality and privacy of the pharmacist/patient communication, the board 
may consider factors such as the following: 

(I) the proximity of the counseling area to the 
check-out or cash register area; 

(II) the volume of pedestrian traffic in and 
around the counseling area; 

(III) the presence of walls or other barriers be-
tween the counseling area and other areas of the pharmacy; and 

(IV) any evidence of confidential information be-
ing overheard by persons other than the patient or patient's agent or the 
pharmacist or agents of the pharmacist. 

(D) The pharmacy shall be properly lighted and venti-
lated. 

(E) The temperature of the pharmacy shall be main-
tained within a range compatible with the proper storage of drugs. 
The temperature of the refrigerator shall be maintained within a range 
compatible with the proper storage of drugs requiring refrigeration. 

(F) Animals, including birds and reptiles, shall not be 
kept within the pharmacy and in immediately adjacent areas under the 
control of the pharmacy. This provision does not apply to fish in aquar-
iums, service animals accompanying disabled persons, or animals for 
sale to the general public in a separate area that is inspected by local 
health jurisdictions. 

(G) If the pharmacy has flammable materials, the phar-
macy shall have a designated area for the storage of flammable mate-
rials. Such area shall meet the requirements set by local and state fire 
laws. 

(2) Security. 
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(A) Each pharmacist while on duty shall be responsible 
for the security of the prescription department, including provisions for 
effective control against theft or diversion of prescription drugs, and 
records for such drugs. 

(B) The prescription department shall be locked by key, 
combination or other mechanical or electronic means to prohibit unau-
thorized access when a pharmacist is not on-site except as provided in 
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this 
subsection. The following is applicable: 

(i) If the prescription department is closed at any 
time when the rest of the facility is open, the prescription department 
must be physically or electronically secured. The security may be ac-
complished by means such as floor to ceiling walls; walls, partitions, or 
barriers at least 9 feet 6 inches high; electronically monitored motion 
detectors; pull down sliders; or other systems or technologies that will 
secure the pharmacy from unauthorized entrance when the pharmacy 
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt 
from this provision unless the pharmacy changes location. Change of 
location shall include the relocation of the pharmacy within the licensed 
address. A pharmacy licensed prior to June 1, 2009 that files a change 
of ownership but does not change location shall be exempt from the 
provisions. 

(ii) The pharmacy's key, combination, or other me-
chanical or electronic means of locking the pharmacy may not be dupli-
cated without the authorization of the pharmacist-in-charge or owner. 

(iii) At a minimum, the pharmacy must have a basic 
alarm system with off-site monitoring and perimeter and motion sen-
sors. The pharmacy may have additional security by video surveillance 
camera systems. 

(C) Prior to authorizing individuals to enter the 
prescription department, the pharmacist-in-charge or owner may des-
ignate persons who may enter the prescription department to perform 
functions, other than dispensing functions or prescription processing, 
documented by the pharmacist-in-charge including access to the 
prescription department by other pharmacists, pharmacy personnel 
and other individuals. The pharmacy must maintain written docu-
mentation of authorized individuals other than individuals employed 
by the pharmacy who accessed the prescription department when a 
pharmacist is not on-site. 

(D) Only persons designated either by name or by title 
including such titles as "relief" or "floater" pharmacist, in writing by the 
pharmacist-in-charge may unlock the prescription department except in 
emergency situations. An additional key to or instructions on accessing 
the prescription department may be maintained in a secure location 
outside the prescription department for use during an emergency or as 
designated by the pharmacist-in-charge. 

(E) Written policies and procedures for the pharmacy's 
security shall be developed and implemented by the pharmacist-in-
charge and/or the owner of the pharmacy. Such policies and proce-
dures may include quarterly audits of controlled substances commonly 
abused or diverted; perpetual inventories for the comparison of the re-
ceipt, dispensing, and distribution of controlled substances; monthly 
reports from the pharmacy's wholesaler(s) of controlled substances pur-
chased by the pharmacy; opening and closing procedures; product stor-
age and placement; and central management oversight. 

(3) Temporary absence of pharmacist. 

(A) On-site supervision by pharmacist. 

(i) If a pharmacy is staffed by only one pharmacist, 
the pharmacist may leave the prescription department for short peri-

ods of time without closing the prescription department and removing 
pharmacy technicians, pharmacy technician trainees, and other phar-
macy personnel from the prescription department provided the follow-
ing conditions are met: 

(I) at least one pharmacy technician remains in 
the prescription department; 

(II) the pharmacist remains on-site at the li-
censed location of the pharmacy and is immediately available; 

(III) the pharmacist reasonably believes that the 
security of the prescription department will be maintained in his or her 
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during 
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians, pharmacy technician 
trainees, and other pharmacy personnel from the prescription depart-
ment during his or her absence; and 

(IV) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is on a break and the time 
the pharmacist will return; and 

(-b-) pharmacy technicians may begin the 
processing of prescription drug orders or refills brought in during the 
pharmacist's absence, but the prescription or refill may not be delivered 
to the patient or the patient's agent until the pharmacist verifies the 
accuracy of the prescription. 

(ii) During the time a pharmacist is absent from the 
prescription department, only pharmacy technicians who have com-
pleted the pharmacy's training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient's agent: 

(I) initiating and receiving refill authorization re-
quests; 

(II) entering prescription data into a data pro-
cessing system; 

(III) taking a stock bottle from the shelf for a pre-
scription; 

(IV) preparing and packaging prescription drug 
orders (e.g., counting tablets/capsules, measuring liquids, or placing 
them in the prescription container); 

(V) affixing prescription labels and auxiliary la-
bels to the prescription container; 

(VI) prepackaging and labeling prepackaged 
drugs; 

(VII) receiving oral prescription drug orders for 
dangerous drugs and reducing these orders to writing, either manually 
or electronically; 

(VIII) transferring or receiving a transfer of orig-
inal prescription information for dangerous drugs on behalf of a patient; 
and 

(IX) contacting a prescriber for information re-
garding an existing prescription for a dangerous drug. 

(iii) Upon return to the prescription department, the 
pharmacist shall: 

(I) conduct a drug regimen review as specified in 
subsection (c)(2) of this section; and 
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(II) verify the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient's agent. 

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to the patient or his or her agent provided a 
record of the delivery is maintained containing the following informa-
tion: 

(I) date of the delivery; 

(II) unique identification number of the prescrip-
tion drug order; 

(III) patient's name; 

(IV) patient's phone number or the phone number 
of the person picking up the prescription; and 

(V) signature of the person picking up the pre-
scription. 

(v) Any prescription delivered to a patient when a 
pharmacist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 

(vi) During the times a pharmacist is absent from the 
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of a reg-
istered pharmacy technician. 

(vii) In pharmacies with two or more pharmacists on 
duty, the pharmacists shall stagger their breaks and meal periods so that 
the prescription department is not left without a pharmacist on duty. 

(B) Pharmacist is off-site. 

(i) The prescription department must be secured 
with procedures for entry during the time that a pharmacy is not under 
the continuous on-site supervision of a pharmacist and the pharmacy 
is not open for pharmacy services. 

(ii) Pharmacy technicians and pharmacy technician 
trainees may not perform any duties of a pharmacy technician or phar-
macy technician trainee during the time that the pharmacist is off-site. 

(iii) A pharmacy may use an automated dispensing 
and delivery system [storage and distribution device] as specified in 
§291.121(d) of this title[subsection (i)(4) of this section] for pick-up of 
a previously verified prescription by a patient or patient's agent. 

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to a patient or patient's agent during short 
periods of time when a pharmacist is off-site, provided the following 
conditions are met: 

(I) short periods of time may not exceed two con-
secutive hours in a 24 hour period; 

(II) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is off-site and not present 
in the pharmacy; 

(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient's agent; and 

(-c-) the date/time when the pharmacist will 
return; 

(III) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 

(IV) the prescription department is locked and 
secured to prohibit unauthorized entry. 

(v) During the time a pharmacist is absent from the 
prescription department and is off-site, a record of prescriptions deliv-
ered must be maintained and contain the following information: 

(I) date and time of the delivery; 

(II) unique identification number of the prescrip-
tion drug order; 

(III) patient's name; 

(IV) patient's phone number or the phone number 
of the person picking up the prescription; and 

(V) signature of the person picking up the pre-
scription. 

(vi) Any prescription delivered to a patient when a 
pharmacist is not on-site at the pharmacy must meet the requirements 
for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 

(c) Prescription dispensing and delivery. 

(1) Patient counseling and provision of drug information. 

(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient's agent information about the pre-
scription drug or device which in the exercise of the pharmacist's pro-
fessional judgment the pharmacist deems significant, such as the fol-
lowing: 

(i) name and description of the drug or device; 

(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 

(iii) special directions and precautions for prepara-
tion, administration, and use by the patient; 

(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur; 

(v) techniques for self-monitoring of drug therapy; 

(vi) proper storage; 

(vii) refill information; and 

(viii) action to be taken in the event of a missed dose. 

(B) Such communication shall be: 

(i) provided to new and existing patients of a phar-
macy with each new prescription drug order. A new prescription drug 
order is one that has not been dispensed by the pharmacy to the patient 
in the same dosage and strength within the last year; 

(ii) provided for any prescription drug order dis-
pensed by the pharmacy on the request of the patient or patient's agent; 

(iii) communicated orally [in person] unless the pa-
tient or patient's agent is not at the pharmacy or a specific communica-
tion barrier prohibits such oral communication; 

(iv) documented by recording the initials or identifi-
cation code of the pharmacist providing the counseling in the prescrip-
tion dispensing record as follows: 

(I) on the original hard-copy prescription, pro-
vided the counseling pharmacist clearly records his or her initials on 
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the prescription for the purpose of identifying who provided the coun-
seling; 

(II) in the pharmacy's data processing system; 

(III) in an electronic logbook; or 

(IV) in a hard-copy log; and 

(v) reinforced with written information relevant to 
the prescription and provided to the patient or patient's agent. The fol-
lowing is applicable concerning this written information: 

(I) Written information must be in plain language 
designed for the patient and printed in an easily readable font size com-
parable to but no smaller than ten-point Times Roman. This informa-
tion may be provided to the patient in an electronic format, such as by 
e-mail, if the patient or patient's agent requests the information in an 
electronic format and the pharmacy documents the request. 

(II) When a compounded preparation is dis-
pensed, information shall be provided for the major active ingredi-
ent(s), if available. 

(III) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 

(-a-) the pharmacist informs the patient or the 
patient's agent that the product is a new drug entity and written infor-
mation is not available; 

(-b-) the pharmacist documents the fact that 
no written information was provided; and 

(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient's agent. 

(IV) The written information accompanying the 
prescription or the prescription label shall contain the statement "Do not 
flush unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(C) Only a pharmacist may verbally provide drug infor-
mation to a patient or patient's agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel and/or the pharmacy's 
computer system may not ask questions of a patient or patient's agent 
which are intended to screen and/or limit interaction with the pharma-
cist. 

(D) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa-
tient's agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 

(E) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient at the pharmacy, the following is applicable: 

(i) So that a patient will have access to information 
concerning his or her prescription, a prescription may not be delivered 
to a patient unless a pharmacist is in the pharmacy, except as provided 
in subsection (b)(3) of this section. 

(ii) Any prescription delivered to a patient when a 
pharmacist is not in the pharmacy must meet the requirements de-
scribed in subparagraph (F) of this paragraph. 

(F) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 

to the patient or his or her agent at the patient's residence or other 
designated location, the following is applicable: 

(i) The information as specified in subparagraph (A) 
of this paragraph shall be delivered with the dispensed prescription in 
writing. 

(ii) If prescriptions are routinely delivered outside 
the area covered by the pharmacy's local telephone service, the phar-
macy shall provide a toll-free telephone line which is answered during 
normal business hours to enable communication between the patient 
and a pharmacist. 

(iii) The pharmacist shall place on the prescription 
container or on a separate sheet delivered with the prescription con-
tainer in both English and Spanish the local and, if applicable, toll-free 
telephone number of the pharmacy and the statement: "Written infor-
mation about this prescription has been provided for you. Please read 
this information before you take the medication. If you have questions 
concerning this prescription, a pharmacist is available during normal 
business hours to answer these questions at (insert the pharmacy's lo-
cal and toll-free telephone numbers)." 

(iv) The pharmacy shall maintain and use adequate 
storage or shipment containers and use shipping processes to ensure 
drug stability and potency. Such shipping processes shall include the 
use of appropriate packaging material and/or devices to ensure that the 
drug is maintained at an appropriate temperature range to maintain the 
integrity of the medication throughout the delivery process. 

(v) The pharmacy shall use a delivery system which 
is designed to assure that the drugs are delivered to the appropriate 
patient. 

(G) The provisions of this paragraph do not apply to pa-
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (i.e., nursing homes). 

(2) Pharmaceutical care services. 

(A) Drug regimen review. 

(i) For the purpose of promoting therapeutic appro-
priateness, a pharmacist shall, prior to or at the time of dispensing a 
prescription drug order, review the patient's medication record. Such 
review shall at a minimum identify clinically significant: 

(I) known allergies; 

(II) rational therapy-contraindications; 

(III) reasonable dose and route of administration; 

(IV) reasonable directions for use; 

(V) duplication of therapy; 

(VI) drug-drug interactions; 

(VII) drug-food interactions; 

(VIII) drug-disease interactions; 

(IX) adverse drug reactions; and 

(X) proper utilization, including overutilization 
or underutilization. 

(ii) Upon identifying any clinically significant con-
ditions, situations, or items listed in clause (i) of this subparagraph, the 
pharmacist shall take appropriate steps to avoid or resolve the problem 
including consultation with the prescribing practitioner. The pharma-
cist shall document such occurrences as specified in subparagraph (C) 
of this paragraph. 
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(iii) The drug regimen review may be conducted by 
remotely accessing the pharmacy's electronic database from outside the 
pharmacy by: 

(I) an individual Texas licensed pharmacist em-
ployee of the pharmacy provided the pharmacy establishes controls 
to protect the privacy of the patient and the security of confidential 
records; or 

(II) a pharmacist employed by a Class E phar-
macy provided the pharmacies have entered into a written contract or 
agreement which outlines the services to be provided and the responsi-
bilities and accountabilities of each pharmacy in compliance with fed-
eral and state laws and regulations. 

(iv) Prior to dispensing, any questions regarding a 
prescription drug order must be resolved with the prescriber and written 
documentation of these discussions made and maintained as specified 
in subparagraph (C) of this paragraph. 

(B) Other pharmaceutical care services which may be 
provided by pharmacists include, but are not limited to, the following: 

(i) managing drug therapy as delegated by a practi-
tioner as allowed under the provisions of the Medical Practice Act; 

(ii) administering immunizations and vaccinations 
under written protocol of a physician; 

(iii) managing patient compliance programs; 

(iv) providing preventative health care services; and 

(v) providing case management of patients who are 
being treated with high-risk or high-cost drugs, or who are considered 
"high risk" due to their age, medical condition, family history, or related 
concern. 

(C) Documentation of consultation. When a pharma-
cist consults a prescriber as described in subparagraph (A) of this para-
graph, the pharmacist shall document on the prescription or in the phar-
macy's data processing system associated with the prescription such 
occurrences and shall include the following information: 

(i) date the prescriber was consulted; 

(ii) name of the person communicating the pre-
scriber's instructions; 

(iii) any applicable information pertaining to the 
consultation; and 

(iv) initials or identification code of the pharmacist 
performing the consultation clearly recorded for the purpose of identi-
fying the pharmacist who performed the consultation. 

(3) Substitution of generically equivalent drugs or inter-
changeable biological products. A pharmacist may dispense a gener-
ically equivalent drug or interchangeable biological product and shall 
comply with the provisions of §309.3 of this title (relating to Substitu-
tion Requirements). 

(4) Substitution of dosage form. 

(A) As specified in §562.012 of the Act, a pharmacist 
may dispense a dosage form of a drug product different from that pre-
scribed, such as a tablet instead of a capsule or liquid instead of tablets, 
provided: 

(i) the patient consents to the dosage form substitu-
tion; and 

(ii) the dosage form so dispensed: 

(I) contains the identical amount of the active in-
gredients as the dosage prescribed for the patient; 

(II) is not an enteric-coated or time release prod-
uct; and 

(III) does not alter desired clinical outcomes. 

(B) Substitution of dosage form may not include the 
substitution of a product that has been compounded by the pharma-
cist unless the pharmacist contacts the practitioner prior to dispensing 
and obtains permission to dispense the compounded product. 

(5) Therapeutic Drug Interchange. A switch to a drug pro-
viding a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This para-
graph does not apply to generic substitution. For generic substitution, 
see the requirements of paragraph (3) of this subsection. 

(A) The patient shall be notified of the therapeutic drug 
interchange prior to, or upon delivery of, the dispensed prescription to 
the patient. Such notification shall include: 

(i) a description of the change; 

(ii) the reason for the change; 

(iii) whom to notify with questions concerning the 
change; and 

(iv) instructions for return of the drug if not wanted 
by the patient. 

(B) The pharmacy shall maintain documentation of pa-
tient notification of therapeutic drug interchange which shall include: 

(i) the date of the notification; 

(ii) the method of notification; 

(iii) a description of the change; and 

(iv) the reason for the change. 

(C) The provisions of this paragraph do not apply to 
prescriptions for patients in facilities where drugs are administered to 
patients by a person required to do so by the laws of this state if the prac-
titioner issuing the prescription has agreed to use of a formulary that 
includes a listing of therapeutic interchanges that the practitioner has 
agreed to allow. The pharmacy must maintain a copy of the formulary 
including a list of the practitioners that have agreed to the formulary 
and the signature of these practitioners. 

(6) Prescription containers. 

(A) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in a child-resistant container unless: 

(i) the patient or the practitioner requests the pre-
scription not be dispensed in a child-resistant container; or 

(ii) the product is exempted from requirements of 
the Poison Prevention Packaging Act of 1970. 

(B) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in an appropriate container as specified on the 
manufacturer's container. 

(C) Prescription containers or closures shall not be 
re-used. However, if a patient or patient's agent has difficulty reading 
or understanding a prescription label, a prescription container may be 
reused provided: 
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(i) the container is designed to provide au-
dio-recorded information about the proper use of the prescription 
medication; 

(ii) the container is reused for the same patient; 

(iii) the container is cleaned; and 

(iv) a new safety closure is used each time the pre-
scription container is reused. 

(7) Labeling. 

(A) At the time of delivery of the drug, the dispensing 
container shall bear a label in plain language and printed in an easily 
readable font size, unless otherwise specified, with at least the follow-
ing information: 

(i) name, address and phone number of the phar-
macy; 

(ii) unique identification number of the prescription 
that is printed in an easily readable font size comparable to but no 
smaller than ten-point Times Roman; 

(iii) date the prescription is dispensed; 

(iv) initials or an identification code of the dispens-
ing pharmacist; 

(v) name of the prescribing practitioner; 

(vi) if the prescription was signed by a pharmacist, 
the name of the pharmacist who signed the prescription for a dangerous 
drug under delegated authority of a physician as specified in Subtitle 
B, Chapter 157, Occupations Code; 

(vii) name of the patient or if such drug was pre-
scribed for an animal, the species of the animal and the name of the 
owner that is printed in an easily readable font size comparable to but 
no smaller than ten-point Times Roman. The name of the patient's part-
ner or family member is not required to be on the label of a drug pre-
scribed for a partner for a sexually transmitted disease or for a patient's 
family members if the patient has an illness determined by the Centers 
for Disease Control and Prevention, the World Health Organization, or 
the Governor's office to be pandemic; 

(viii) instructions for use that are printed in an easily 
readable font size comparable to but no smaller than ten-point Times 
Roman; 

(ix) quantity dispensed; 

(x) appropriate ancillary instructions such as stor-
age instructions or cautionary statements such as warnings of potential 
harmful effects of combining the drug product with any product con-
taining alcohol; 

(xi) if the prescription is for a Schedule II - IV con-
trolled substance, the statement "Caution: Federal law prohibits the 
transfer of this drug to any person other than the patient for whom it 
was prescribed"; 

(xii) if the pharmacist has selected a generically 
equivalent drug or interchangeable biological product pursuant to the 
provisions of the Act, Chapter 562, the statement "Substituted for 
Brand Prescribed" or "Substituted for 'Brand Name'" where "Brand 
Name" is the actual name of the brand name product prescribed; 

(xiii) the name and strength of the actual drug or bio-
logical product dispensed that is printed in an easily readable size com-
parable to but no smaller than ten-point Times Roman, unless otherwise 
directed by the prescribing practitioner; 

(I) The name shall be either: 
(-a-) the brand name; or 
(-b-) if no brand name, then the generic drug 

or interchangeable biological product name and name of the manufac-
turer or distributor of such generic drug or interchangeable biological 
product. (The name of the manufacturer or distributor may be reduced 
to an abbreviation or initials, provided the abbreviation or initials are 
sufficient to identify the manufacturer or distributor. For combination 
drug products or non-sterile compounded drug preparations having no 
brand name, the principal active ingredients shall be indicated on the 
label). 

(II) Except as provided in clause (xii) of this sub-
paragraph, the brand name of the prescribed drug or biological product 
shall not appear on the prescription container label unless it is the drug 
product actually dispensed. 

(xiv) if the drug is dispensed in a container other 
than the manufacturer's original container, the date after which the pre-
scription should not be used or beyond-use-date. Unless otherwise 
specified by the manufacturer, the beyond-use-date shall be one year 
from the date the drug is dispensed or the manufacturer's expiration 
date, whichever is earlier. The beyond-use-date may be placed on 
the prescription label or on a flag label attached to the bottle. A be-
yond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 

(xv) either on the prescription label or the written in-
formation accompanying the prescription, the statement "Do not flush 
unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(B) If the prescription label required in subparagraph 
(A) of this paragraph is printed in a type size smaller than ten-point 
Times Roman, the pharmacy shall provide the patient written informa-
tion containing the information as specified in subparagraph (A) of this 
paragraph in an easily readable font size comparable to but no smaller 
than ten-point Times Roman. 

(C) The label is not required to include the initials or 
identification code of the dispensing pharmacist as specified in subpara-
graph (A) of this paragraph if the identity of the dispensing pharmacist 
is recorded in the pharmacy's data processing system. The record of the 
identity of the dispensing pharmacist shall not be altered in the phar-
macy's data processing system. 

(D) The dispensing container is not required to bear the 
label as specified in subparagraph (A) of this paragraph if: 

(i) the drug is prescribed for administration to an ul-
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 

(ii) no more than a 90-day supply is dispensed at one 
time; 

(iii) the drug is not in the possession of the ultimate 
user prior to administration; 

(iv) the pharmacist-in-charge has determined that 
the institution: 

(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 

(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 
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(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 

(v) the dispensing container bears a label that ade-
quately: 

(I) identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre-

scription; 
(-c-) name and strength of the drug dis-

pensed; 
(-d-) name of the patient; and 
(-e-) name of the prescribing practitioner or, 

if applicable, the name of the pharmacist who signed the prescription 
drug order; 

(II) if the drug is dispensed in a container other 
than the manufacturer's original container, specifies the date after which 
the prescription should not be used or beyond-use-date. Unless other-
wise specified by the manufacturer, the beyond-use-date shall be one 
year from the date the drug is dispensed or the manufacturer's expira-
tion date, whichever is earlier. The beyond-use-date may be placed on 
the prescription label or on a flag label attached to the bottle. A be-
yond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 

(III) sets forth the directions for use and caution-
ary statements, if any, contained on the prescription drug order or re-
quired by law. 

(8) Returning Undelivered Medication to Stock. 

(A) As specified in §431.021(w), Health and Safety 
Code, a pharmacist may not accept an unused prescription or drug, 
in whole or in part, for the purpose of resale or re-dispensing to any 
person after the prescription or drug has been originally dispensed or 
sold, except as provided in §291.8 of this title (relating to Return of 
Prescription Drugs). Prescriptions that have not been picked up by 
or delivered to the patient or patient's agent may be returned to the 
pharmacy's stock for dispensing. 

(B) A pharmacist shall evaluate the quality and safety 
of the prescriptions to be returned to stock. 

(C) Prescriptions returned to stock for dispensing shall 
not be mixed within the manufacturer's container. 

(D) Prescriptions returned to stock for dispensing 
should be used as soon as possible and stored in the dispensing 
container. The expiration date of the medication shall be the lesser 
of one year from the dispensing date on the prescription label or 
the manufacturer's expiration date if dispensed in the manufacturer's 
original container. 

(E) At the time of dispensing, the prescription medica-
tion shall be placed in a new prescription container and not dispensed 
in the previously labeled container unless the label can be completely 
removed. However, if the medication is in the manufacturer's original 
container, the pharmacy label must be removed so that no confidential 
patient information is released. 

(d) Equipment and supplies. Class A pharmacies dispensing 
prescription drug orders shall have the following equipment and sup-
plies: 

(1) data processing system including a printer or compara-
ble equipment; 

(2) refrigerator; 

(3) adequate supply of child-resistant, light-resistant, tight, 
and if applicable, glass containers; 

(4) adequate supply of prescription, poison, and other ap-
plicable labels; 

(5) appropriate equipment necessary for the proper prepa-
ration of prescription drug orders; and 

(6) metric-apothecary weight and measure conversion 
charts. 

(e) Library. A reference library shall be maintained which in-
cludes the following in hard-copy or electronic format: 

(1) current copies of the following: 

(A) Texas Pharmacy Act and rules; 

(B) Texas Dangerous Drug Act and rules; 

(C) Texas Controlled Substances Act and rules; and 

(D) Federal Controlled Substances Act and rules (or of-
ficial publication describing the requirements of the Federal Controlled 
Substances Act and rules); 

(2) at least one current or updated reference from each of 
the following categories: 

(A) a patient prescription drug information reference 
text or leaflets which are designed for the patient and must be available 
to the patient; 

(B) at least one current or updated general drug infor-
mation reference which is required to contain drug interaction infor-
mation including information needed to determine severity or signifi-
cance of the interaction and appropriate recommendations or actions to 
be taken; and 

(C) if the pharmacy dispenses veterinary prescriptions, 
a general reference text on veterinary drugs; and 

(3) basic antidote information and the telephone number of 
the nearest Regional Poison Control Center. 

(f) Drugs. 

(1) Procurement and storage. 

(A) The pharmacist-in-charge shall have the responsi-
bility for the procurement and storage of drugs, but may receive input 
from other appropriate staff relative to such responsibility. 

(B) Prescription drugs and devices and nonprescription 
Schedule V controlled substances shall be stored within the prescrip-
tion department or a locked storage area. 

(C) All drugs shall be stored at the proper temperature, 
as defined in the USP/NF and §291.15 of this title (relating to Storage 
of Drugs). 

(2) Out-of-date drugs or devices. 

(A) Any drug or device bearing an expiration date shall 
not be dispensed beyond the expiration date of the drug or device. 

(B) Outdated drugs or devices shall be removed from 
dispensing stock and shall be quarantined together until such drugs or 
devices are disposed of properly. 

(3) Nonprescription Schedule V controlled substances. 

(A) Schedule V controlled substances containing 
codeine, dihydrocodeine, or any of the salts of codeine or dihy-
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drocodeine may not be distributed without a prescription drug order 
from a practitioner. 

(B) A pharmacist may distribute nonprescription 
Schedule V controlled substances which contain no more than 15 
milligrams of opium per 29.5729 ml or per 28.35 Gm provided: 

(i) such distribution is made only by a pharmacist; a 
nonpharmacist employee may not distribute a nonprescription Sched-
ule V controlled substance even if under the supervision of a pharma-
cist; however, after the pharmacist has fulfilled professional and legal 
responsibilities, the actual cash, credit transaction, or delivery may be 
completed by a nonpharmacist: 

(ii) not more than 240 ml (eight fluid ounces), or not 
more than 48 solid dosage units of any substance containing opium, 
may be distributed to the same purchaser in any given 48-hour period 
without a prescription drug order; 

(iii) the purchaser is at least 18 years of age; and 

(iv) the pharmacist requires every purchaser not 
known to the pharmacist to furnish suitable identification (including 
proof of age where appropriate). 

(C) A record of such distribution shall be maintained 
by the pharmacy in a bound record book. The record shall contain the 
following information: 

(i) true name of the purchaser; 

(ii) current address of the purchaser; 

(iii) name and quantity of controlled substance pur-
chased; 

(iv) date of each purchase; and 

(v) signature or written initials of the distributing 
pharmacist. 

(4) Class A Pharmacies may not sell, purchase, trade or 
possess prescription drug samples, unless the pharmacy meets the re-
quirements as specified in §291.16 of this title (relating to Samples). 

(g) Prepackaging of drugs. 

(1) Drugs may be prepackaged in quantities suitable for in-
ternal distribution only by a pharmacist or by pharmacy technicians or 
pharmacy technician trainees under the direction and direct supervision 
of a pharmacist. 

(2) The label of a prepackaged unit shall indicate: 

(A) brand name and strength of the drug; or if no brand 
name, then the generic name, strength, and name of the manufacturer 
or distributor; 

(B) facility's lot number; 

(C) facility's beyond use date; and 

(D) quantity of the drug, if the quantity is greater than 
one. 

(3) Records of prepackaging shall be maintained to show: 

(A) name of the drug, strength, and dosage form; 

(B) facility's lot number; 

(C) manufacturer or distributor; 

(D) manufacturer's lot number; 

(E) manufacturer's expiration date; 

(F) quantity per prepackaged unit; 

(G) number of prepackaged units; 

(H) date packaged; 

(I) name, initials, or electronic signature of the 
prepacker; and 

(J) signature, or electronic signature of the responsible 
pharmacist. 

(4) Stock packages, repackaged units, and control records 
shall be quarantined together until checked/released by the pharmacist. 

(h) Customized patient medication packages. 

(1) Purpose. In lieu of dispensing two or more prescribed 
drug products in separate containers, a pharmacist may, with the con-
sent of the patient, the patient's caregiver, or the prescriber, provide a 
customized patient medication package (patient med-pak). 

(2) Label. 

(A) The patient med-pak shall bear a label stating: 

(i) the name of the patient; 

(ii) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 

(iii) the name, strength, physical description or iden-
tification, and total quantity of each drug product contained therein; 

(iv) the directions for use and cautionary statements, 
if any, contained in the prescription drug order for each drug product 
contained therein; 

(v) if applicable, a warning of the potential harmful 
effect of combining any form of alcoholic beverage with any drug prod-
uct contained therein; 

(vi) any storage instructions or cautionary state-
ments required by the official compendia; 

(vii) the name of the prescriber of each drug product; 

(viii) the name, address, and telephone number of 
the pharmacy; 

(ix) the initials or an identification code of the dis-
pensing pharmacist; 

(x) the date after which the prescription should not 
be used or beyond-use-date. Unless otherwise specified by the manu-
facturer, the beyond-use-date shall be one year from the date the med-
pak is dispensed or the earliest manufacturer's expiration date for a 
product contained in the med-pak if it is less than one-year from the 
date dispensed. The beyond-use-date may be placed on the prescrip-
tion label or on a flag label attached to the bottle. A beyond-use-date 
is not required on the label of a prescription dispensed to a person at 
the time of release from prison or jail if the prescription is for not more 
than a 10-day supply of medication; 

(xi) either on the prescription label or the written in-
formation accompanying the prescription, the statement "Do not flush 
unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement; and 

(xii) any other information, statements, or warnings 
required for any of the drug products contained therein. 

47 TexReg 3636 June 24, 2022 Texas Register 



(B) If the patient med-pak allows for the removal or 
separation of the intact containers therefrom, each individual container 
shall bear a label identifying each of the drug product contained therein. 

(C) The dispensing container is not required to bear the 
label as specified in subparagraph (A) of this paragraph if: 

(i) the drug is prescribed for administration to an ul-
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 

(ii) no more than a 90-day supply is dispensed at one 
time; 

(iii) the drug is not in the possession of the ultimate 
user prior to administration; 

(iv) the pharmacist-in-charge has determined that 
the institution: 

(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 

(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 

(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 

(v) the dispensing container bears a label that ade-
quately: 

(I) identifies the: 
(-a-) pharmacy by name and address; 
(-b-) name and strength of each drug product 

dispensed; 
(-c-) name of the patient; and 
(-d-) name of the prescribing practitioner of 

each drug product, or the pharmacist who signed the prescription drug 
order; 

(II) the date after which the prescription should 
not be used or beyond-use-date. Unless otherwise specified by the 
manufacturer, the beyond-use-date shall be one year from the date the 
med-pak is dispensed or the earliest manufacturer's expiration date for 
a product contained in the med-pak if it is less than one-year from the 
date dispensed. The beyond-use-date may be placed on the prescrip-
tion label or on a flag label attached to the bottle. A beyond-use-date 
is not required on the label of a prescription dispensed to a person at 
the time of release from prison or jail if the prescription is for not more 
than a 10-day supply of medication; and 

(III) for each drug product sets forth the direc-
tions for use and cautionary statements, if any, contained on the pre-
scription drug order or required by law. 

(3) Labeling. The patient med-pak shall be accompanied 
by a patient package insert, in the event that any drug contained therein 
is required to be dispensed with such insert as accompanying labeling. 
Alternatively, such required information may be incorporated into a 
single, overall educational insert provided by the pharmacist for the 
total patient med-pak. 

(4) Packaging. In the absence of more stringent packag-
ing requirements for any of the drug products contained therein, each 
container of the patient med-pak shall comply with official packaging 
standards. Each container shall be either not reclosable or so designed 
as to show evidence of having been opened. 

(5) Guidelines. It is the responsibility of the dispensing 
pharmacist when preparing a patient med-pak, to take into account any 
applicable compendial requirements or guidelines and the physical and 

chemical compatibility of the dosage forms placed within each con-
tainer, as well as any therapeutic incompatibilities that may attend the 
simultaneous administration of the drugs. 

(6) Recordkeeping. In addition to any individual prescrip-
tion filing requirements, a record of each patient med-pak shall be made 
and filed. Each record shall contain, as a minimum: 

(A) the name and address of the patient; 

(B) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 

(C) the name of the manufacturer or distributor and lot 
number for each drug product contained therein; 

(D) information identifying or describing the design, 
characteristics, or specifications of the patient med-pak sufficient to 
allow subsequent preparation of an identical patient med-pak for the 
patient; 

(E) the date of preparation of the patient med-pak and 
the beyond-use date that was assigned; 

(F) any special labeling instructions; and 

(G) the initials or an identification code of the dispens-
ing pharmacist. 

(7) The patient med-pak label is not required to include the 
initials or identification code of the dispensing pharmacist as specified 
in paragraph (2)(A) of this subsection if the identity of the dispensing 
pharmacist is recorded in the pharmacy's data processing system. The 
record of the identity of the dispensing pharmacist shall not be altered 
in the pharmacy's data processing system. 

(i) Automated devices and systems in a pharmacy. 

(1) Automated counting devices. If a pharmacy uses auto-
mated counting devices: 

(A) the pharmacy shall have a method to calibrate and 
verify the accuracy of the automated counting device and document the 
calibration and verification on a routine basis; 

(B) the devices may be loaded with bulk drugs only by a 
pharmacist or by pharmacy technicians or pharmacy technician trainees 
under the direction and direct supervision of a pharmacist; 

(C) the label of an automated counting device container 
containing a bulk drug shall indicate the brand name and strength of the 
drug; or if no brand name, then the generic name, strength, and name 
of the manufacturer or distributor; 

(D) records of loading bulk drugs into an automated 
counting device shall be maintained to show: 

(i) name of the drug, strength, and dosage form; 

(ii) manufacturer or distributor; 

(iii) manufacturer's lot number; 

(iv) expiration date; 

(v) date of loading; 

(vi) name, initials, or electronic signature of the per-
son loading the automated counting device; and 

(vii) name, initials, or electronic signature of the re-
sponsible pharmacist; and 
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(E) the automated counting device shall not be used un-
til a pharmacist verifies that the system is properly loaded and affixes 
his or her name, initials, or electronic signature to the record as speci-
fied in subparagraph (D) of this paragraph. 

(2) Automated pharmacy dispensing systems. 

(A) Authority to use automated pharmacy dispensing 
systems. A pharmacy may use an automated pharmacy dispensing sys-
tem to fill prescription drug orders provided that: 

(i) the pharmacist-in-charge is responsible for the 
supervision of the operation of the system; 

(ii) the automated pharmacy dispensing system has 
been tested by the pharmacy and found to dispense accurately. The 
pharmacy shall make the results of such testing available to the board 
upon request; and 

(iii) the pharmacy will make the automated phar-
macy dispensing system available for inspection by the board for the 
purpose of validating the accuracy of the system. 

(B) Automated pharmacy dispensing systems may be 
stocked or loaded by a pharmacist or by a pharmacy technician or phar-
macy technician trainee under the supervision of a pharmacist. 

(C) Quality assurance program. A pharmacy which 
uses an automated pharmacy dispensing system to fill prescription 
drug orders shall operate according to a quality assurance program of 
the automated pharmacy dispensing system which: 

(i) requires continuous monitoring of the automated 
pharmacy dispensing system; and 

(ii) establishes mechanisms and procedures to test 
the accuracy of the automated pharmacy dispensing system at least ev-
ery twelve months and whenever any upgrade or change is made to the 
system and documents each such activity. 

(D) Policies and procedures of operation. 

(i) When an automated pharmacy dispensing system 
is used to fill prescription drug orders, it shall be operated according to 
written policies and procedures of operation. The policies and proce-
dures of operation shall: 

(I) provide for a pharmacist's review, approval, 
and accountability for the transmission of each original or new pre-
scription drug order to the automated pharmacy dispensing system be-
fore the transmission is made; 

(II) provide for access to the automated phar-
macy dispensing system for stocking and retrieval of medications 
which is limited to licensed healthcare professionals or pharmacy 
technicians acting under the supervision of a pharmacist; 

(III) require that a pharmacist checks, verifies, 
and documents that the correct medication and strength of bulk drugs, 
prepackaged containers, or manufacturer's unit of use packages were 
properly stocked, filled, and loaded in the automated pharmacy dis-
pensing system prior to initiating the fill process; alternatively, an elec-
tronic verification system may be used for verification of manufac-
turer's unit of use packages or prepacked medication previously ver-
ified by a pharmacist; 

(IV) provide for an accountability record to be 
maintained that documents all transactions relative to stocking and re-
moving medications from the automated pharmacy dispensing system; 

(V) require a prospective drug regimen review is 
conducted as specified in subsection (c)(2) of this section; and 

(VI) establish and make provisions for documen-
tation of a preventative maintenance program for the automated phar-
macy dispensing system. 

(ii) A pharmacy that uses an automated pharmacy 
dispensing system to fill prescription drug orders shall, at least annu-
ally, review its written policies and procedures, revise them if neces-
sary, and document the review. 

(E) Recovery Plan. A pharmacy that uses an automated 
pharmacy dispensing system to fill prescription drug orders shall main-
tain a written plan for recovery from a disaster or any other situation 
which interrupts the ability of the automated pharmacy dispensing sys-
tem to provide services necessary for the operation of the pharmacy. 
The written plan for recovery shall include: 

(i) planning and preparation for maintaining phar-
macy services when an automated pharmacy dispensing system is ex-
periencing downtime; 

(ii) procedures for response when an automated 
pharmacy dispensing system is experiencing downtime; and 

(iii) procedures for the maintenance and testing of 
the written plan for recovery. 

(F) Final check of prescriptions dispensed using 
an automated pharmacy dispensing system. For the purpose of 
§291.32(c)(2)(D) of this title (relating to Personnel), a pharmacist 
must perform the final check of all prescriptions prior to delivery to 
the patient to ensure that the prescription is dispensed accurately as 
prescribed. 

(i) This final check shall be considered accom-
plished if: 

(I) a check of the final product is conducted by a 
pharmacist after the automated pharmacy dispensing system has com-
pleted the prescription and prior to delivery to the patient; or 

(II) the following checks are conducted: 
(-a-) if the automated pharmacy dispensing 

system contains bulk stock drugs, a pharmacist verifies that those 
drugs have been accurately stocked as specified in subparagraph 
(D)(i)(III) of this paragraph; 

(-b-) if the automated pharmacy dispensing 
system contains manufacturer's unit of use packages or prepackaged 
medication previously verified by a pharmacist, an electronic verifica-
tion system has confirmed that the medications have been accurately 
stocked as specified in subparagraph (D)(i)(III) of this paragraph; 

(-c-) a pharmacist checks the accuracy of the 
data entry of each original or new prescription drug order entered into 
the automated pharmacy dispensing system; and 

(-d-) an electronic verification process is used 
to verify the proper prescription label has been affixed to the correct 
medication container, prepackaged medication or manufacturer unit of 
use package for the correct patient. 

(ii) If the final check is accomplished as specified 
in clause (i)(II) of this subparagraph, the following additional require-
ments must be met: 

(I) the dispensing process must be fully auto-
mated from the time the pharmacist releases the prescription to the 
automated pharmacy dispensing system until a completed, labeled 
prescription ready for delivery to the patient is produced; 

(II) the pharmacy has conducted initial testing 
and has a continuous quality assurance program which documents that 
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the automated pharmacy dispensing system dispenses accurately as 
specified in subparagraph (C) of this paragraph; 

(III) the automated pharmacy dispensing system 
documents and maintains: 

(-a-) the name(s), initials, or identification 
code(s) of each pharmacist responsible for the checks outlined in 
clause (i)(II) of this subparagraph; and 

(-b-) the name(s), initials, or identification 
code(s) and specific activity(ies) of each pharmacist, pharmacy techni-
cian, or pharmacy technician trainee who performs any other portion 
of the dispensing process; and 

(IV) the pharmacy establishes mechanisms and 
procedures to test the accuracy of the automated pharmacy dispensing 
system at least every month rather than every twelve months as speci-
fied in subparagraph (C) of this paragraph. 

(3) Automated checking device. 

(A) For the purpose of §291.32(c)(2)(D) of this title, 
the final check of a dispensed prescription shall be considered accom-
plished using an automated checking device provided a check of the 
final product is conducted by a pharmacist prior to delivery to the pa-
tient or the following checks are performed: 

(i) the drug used to fill the order is checked through 
the use of an automated checking device which verifies that the drug is 
labeled and packaged accurately; and 

(ii) a pharmacist checks the accuracy of each origi-
nal or new prescription drug order and is responsible for the final check 
of the order through the automated checking device. 

(B) If the final check is accomplished as specified in 
subparagraph (A) of this paragraph, the following additional require-
ments must be met: 

(i) the pharmacy has conducted initial testing of the 
automated checking device and has a continuous quality assurance pro-
gram which documents that the automated checking device accurately 
confirms that the correct drug and strength has been labeled with the 
correct label for the correct patient; 

(ii) the pharmacy documents and maintains: 

(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(A)(i) of this paragraph; and 

(II) the name(s) initials, or identification code(s) 
and specific activity(ies) of each pharmacist, or pharmacy technician, 
or pharmacy technician trainee who performs any other portion of the 
dispensing process; 

(iii) the pharmacy establishes mechanisms and pro-
cedures to test the accuracy of the automated checking device at least 
monthly; and 

(iv) the pharmacy establishes procedures to ensure 
that errors identified by the automated checking device may not be 
overridden by a pharmacy technician and must be reviewed and cor-
rected by a pharmacist. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202142 

Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

SUBCHAPTER F. NON-RESIDENT 
PHARMACY (CLASS E) 
22 TAC §291.104 

The Texas State Board of Pharmacy proposes amendments 
to §291.104, concerning Operational Standards. The amend-
ments, if adopted, will clarify that a Class E Pharmacy may 
outsource prescription drug order dispensing to a central fill 
pharmacy. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be to provide clearer 
regulatory language. There is no anticipated adverse economic 
impact on large, small or micro-businesses (pharmacies), rural 
communities, or local or state employment. Therefore, an eco-
nomic impact statement and regulatory flexibility analysis are not 
required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability because 
the rule continues to apply to all Class E pharmacies; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas, 
78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
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and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.104. Operational Standards. 

(a) Licensing requirements. 

(1) A Class E pharmacy shall register with the board on a 
pharmacy license application provided by the board, following the pro-
cedures specified in §291.1 of this title (relating to Pharmacy License 
Application). 

(2) On initial application, the pharmacy shall follow the 
procedures specified in §291.1 of this title (relating to Pharmacy Li-
cense Application) and then provide the following additional informa-
tion specified in §560.052(c) and (f) of the Act (relating to Qualifica-
tions): 

(A) evidence that the applicant holds a pharmacy li-
cense, registration, or permit issued by the state in which the pharmacy 
is located; 

(B) the name of the owner and pharmacist-in-charge of 
the pharmacy for service of process; 

(C) evidence of the applicant's ability to provide to the 
board a record of a prescription drug order dispensed by the applicant 
to a resident of this state not later than 72 hours after the time the board 
requests the record; 

(D) an affidavit by the pharmacist-in-charge which 
states that the pharmacist has read and understands the laws and rules 
relating to a Class E pharmacy; 

(E) proof of creditworthiness; and 

(F) an inspection report issued not more than two years 
before the date the license application is received and conducted by 
the pharmacy licensing board in the state of the pharmacy's physical 
location. 

(i) A Class E pharmacy may submit an inspection 
report issued by an entity other than the pharmacy licensing board of the 
state in which the pharmacy is physically located if the state's licensing 
board does not conduct inspections as follows: 

(I) an individual approved by the board who is 
not employed by the pharmacy but acting as a consultant to inspect the 
pharmacy; 

(II) an agent of the National Association of 
Boards of Pharmacy; 

(III) an agent of another State Board of Phar-
macy; or 

(IV) an agent of an accrediting body, such as the 
Joint Commission on Accreditation of Healthcare Organizations. 

(ii) The inspection must be substantively equivalent 
to an inspection conducted by the board. 

(3) On renewal of a license, the pharmacy shall complete 
the renewal application provided by the board and, as specified in 
§561.0031 of the Act, provide an inspection report issued not more 
than three years before the date the renewal application is received 
and conducted by the pharmacy licensing board in the state of the 
pharmacy's physical location. 

(A) A Class E pharmacy may submit an inspection re-
port issued by an entity other than the pharmacy licensing board of the 
state in which the pharmacy is physically located if the state's licensing 
board does not conduct inspections as follows: 

(i) an individual approved by the board who is not 
employed by the pharmacy but acting as a consultant to inspect the 
pharmacy; 

(ii) an agent of the National Association of Boards 
of Pharmacy; 

(iii) an agent of another State Board of Pharmacy; or 

(iv) an agent of an accrediting body, such as the Joint 
Commission on Accreditation of Healthcare Organizations. 

(B) The inspection must be substantively equivalent to 
an inspection conducted by the board. 

(4) A Class E pharmacy which changes ownership shall no-
tify the board within ten days of the change of ownership and apply for 
a new and separate license as specified in §291.3 of this title (relating 
to Required Notifications). 

(5) A Class E pharmacy which changes location and/or 
name shall notify the board of the change as specified in §291.3 of this 
title. 

(6) A Class E pharmacy owned by a partnership or corpo-
ration which changes managing officers shall notify the board in writ-
ing of the names of the new managing officers within ten days of the 
change, following the procedures in §291.3 of this title. 

(7) A Class E pharmacy shall notify the board in writing 
within ten days of closing. 

(8) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 

(9) A fee as specified in §291.6 of this title (relating to Phar-
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 

(10) The board may grant an exemption from the licensing 
requirements of this Act on the application of a pharmacy located in a 
state of the United States other than this state that restricts its dispensing 
of prescription drugs or devices to residents of this state to isolated 
transactions. 

(11) A Class E pharmacy engaged in the centralized dis-
pensing of prescription drug or medication orders or outsourcing of 
prescription drug order dispensing to a central fill pharmacy shall com-
ply with the provisions of §291.125 of this title (relating to Centralized 
Prescription Dispensing). 

(12) A Class E pharmacy engaged in central processing of 
prescription drug or medication orders shall comply with the provisions 
of §291.123 of this title (relating to Central Prescription or Medication 
Order Processing). 

(13) A Class E pharmacy engaged in the compounding of 
non-sterile preparations shall comply with the provisions of §291.131 
of this title (relating to Pharmacies Compounding Non-Sterile Prepa-
rations). 

(14) Class E pharmacy personnel shall not compound ster-
ile preparations unless the pharmacy has applied for and obtained a 
Class E-S pharmacy. 

(15) A Class E pharmacy, which operates as a community 
type of pharmacy which would otherwise be required to be licensed 
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under the Act §560.051(a)(1) (Community Pharmacy (Class A)), shall 
comply with the provisions of §291.31 of this title (relating to Defi-
nitions), §291.32 of this title (relating to Personnel), §291.33 of this 
title (relating to Operational Standards), §291.34 of this title (relat-
ing to Records), and §291.35 of this title (relating to Official Prescrip-
tion Requirements), contained in Community Pharmacy (Class A); or 
which operates as a nuclear type of pharmacy which would otherwise 
be required to be licensed under the Act §560.051(a)(2) (Nuclear Phar-
macy (Class B)), shall comply with the provisions of §291.51 of this 
title (relating to Purpose), §291.52 of this title (relating to Definitions), 
§291.53 of this title (relating to Personnel), §291.54 of this title (re-
lating to Operational Standards), and §291.55 of this title (relating to 
Records), contained in Nuclear Pharmacy (Class B), to the extent such 
sections are applicable to the operation of the pharmacy. 

(b) Prescription dispensing and delivery. 

(1) General. 

(A) All prescription drugs and/or devices shall be dis-
pensed and delivered safely and accurately as prescribed. 

(B) The pharmacy shall maintain adequate storage or 
shipment containers and use shipping processes to ensure drug stabil-
ity and potency. Such shipping processes shall include the use of pack-
aging material and devices to ensure that the drug is maintained at an 
appropriate temperature range to maintain the integrity of the medica-
tion throughout the delivery process. 

(C) The pharmacy shall utilize a delivery system which 
is designed to assure that the drugs are delivered to the appropriate 
patient. 

(D) All pharmacists shall exercise sound professional 
judgment with respect to the accuracy and authenticity of any prescrip-
tion drug order they dispense. If the pharmacist questions the accuracy 
or authenticity of a prescription drug order, he/she shall verify the or-
der with the practitioner prior to dispensing. 

(E) Prior to dispensing a prescription, pharmacists shall 
determine, in the exercise of sound professional judgment, that the pre-
scription is a valid prescription. A pharmacist may not dispense a pre-
scription drug if the pharmacist knows or should have known that the 
prescription was issued on the basis of an Internet-based or telephonic 
consultation without a valid patient-practitioner relationship. 

(F) Subparagraph (E) of this paragraph does not pro-
hibit a pharmacist from dispensing a prescription when a valid pa-
tient-practitioner relationship is not present in an emergency situation 
(e.g. a practitioner taking calls for the patient's regular practitioner). 

(2) Drug regimen review. 

(A) For the purpose of promoting therapeutic appropri-
ateness, a pharmacist shall prior to or at the time of dispensing a pre-
scription drug order, review the patient's medication record. Such re-
view shall at a minimum identify clinically significant: 

(i) inappropriate drug utilization; 

(ii) therapeutic duplication; 

(iii) drug-disease contraindications; 

(iv) drug-drug interactions; 

(v) incorrect drug dosage or duration of drug treat-
ment; 

(vi) drug-allergy interactions; and 

(vii) clinical abuse/misuse. 

(B) Upon identifying any clinically significant condi-
tions, situations, or items listed in subparagraph (A) of this paragraph, 
the pharmacist shall take appropriate steps to avoid or resolve the prob-
lem including consultation with the prescribing practitioner. The phar-
macist shall document such occurrences. 

(3) Patient counseling and provision of drug information. 

(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient's agent, information about the 
prescription drug or device which in the exercise of the pharmacist's 
professional judgment the pharmacist deems significant, such as the 
following: 

(i) the name and description of the drug or device; 

(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 

(iii) special directions and precautions for prepara-
tion, administration, and use by the patient; 

(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur; 

(v) techniques for self-monitoring of drug therapy; 

(vi) proper storage; 

(vii) refill information; and 

(viii) action to be taken in the event of a missed dose. 

(B) Such communication shall be: 

(i) provided to new and existing patients of a phar-
macy with each new prescription drug order. A new prescription drug 
order is one that has not been dispensed by the pharmacy to the patient 
in the same dosage and strength within the last year; 

(ii) provided for any prescription drug order dis-
pensed by the pharmacy on the request of the patient or patient's agent; 

(iii) communicated orally in person unless the pa-
tient or patient's agent is not at the pharmacy or a specific communica-
tion barrier prohibits such oral communication; and 

(iv) reinforced with written information. The fol-
lowing is applicable concerning this written information: 

(I) Written information must be in plain language 
designed for the patient and printed in an easily readable font compa-
rable to but no smaller than ten-point Times Roman. This informa-
tion may be provided to the patient in an electronic format, such as by 
e-mail, if the patient or patient's agent requests the information in an 
electronic format and the pharmacy documents the request. 

(II) When a compounded product is dispensed, 
information shall be provided for the major active ingredient(s), if 
available. 

(III) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 

(-a-) the pharmacist informs the patient or the 
patient's agent that the product is a new drug entity and written infor-
mation is not available; 

(-b-) the pharmacist documents the fact that 
no written information was provided; and 

(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient's agent. 
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(IV) The written information accompanying the 
prescription or the prescription label shall contain the statement "Do not 
flush unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(C) Only a pharmacist may orally provide drug infor-
mation to a patient or patient's agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel may not ask questions 
of a patient or patient's agent which are intended to screen and/or limit 
interaction with the pharmacist. 

(D) If prescriptions are routinely delivered outside the 
area covered by the pharmacy's local telephone service, the pharmacy 
shall provide a toll-free telephone line which is answered during nor-
mal business hours to enable communication between the patient and 
a pharmacist. 

(E) The pharmacist shall place on the prescription con-
tainer or on a separate sheet delivered with the prescription container 
in both English and Spanish the local and toll-free telephone number 
of the pharmacy and the statement: "Written information about this 
prescription has been provided for you. Please read this information 
before you take the medication. If you have questions concerning this 
prescription, a pharmacist is available during normal business hours to 
answer these questions at (insert the pharmacy's local and toll-free tele-
phone numbers)." 

(F) The provisions of this paragraph do not apply to pa-
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (i.e., nursing homes). 

(G) Upon delivery of a refill prescription, a pharmacist 
shall ensure that the patient or patient's agent is offered information 
about the refilled prescription and that a pharmacist is available to dis-
cuss the patient's prescription and provide information. 

(H) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa-
tient's agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 

(4) Labeling. At the time of delivery, the dispensing con-
tainer shall bear a label that contains the following information: 

(A) the name, physical address, and phone number of 
the pharmacy; 

(B) if the drug is dispensed in a container other than the 
manufacturer's original container, the date after which the prescription 
should not be used or beyond-use-date. Unless otherwise specified by 
the manufacturer, the beyond-use-date shall be one year from the date 
the drug is dispensed or the manufacturer's expiration date, whichever 
is earlier. The beyond-use-date may be placed on the prescription la-
bel or on a flag label attached to the bottle. A beyond-use-date is not 
required on the label of a prescription dispensed to a person at the time 
of release from prison or jail if the prescription is for not more than a 
10-day supply of medication; 

(C) either on the prescription label or the written infor-
mation accompanying the prescription, the statement, "Do not flush un-
used medications or pour down a sink or drain." A drug product on a list 
developed by the Federal Food and Drug Administration of medicines 
recommended for disposal by flushing is not required to bear this state-
ment; and 

(D) any other information that is required by the phar-
macy or drug laws or rules in the state in which the pharmacy is located. 

(c) Substitution requirements. 

(1) Unless compliance would violate the pharmacy or drug 
laws or rules in the state in which the pharmacy is located a pharma-
cist in a Class E pharmacy may dispense a generically equivalent drug 
or interchangeable biological product and shall comply with the provi-
sions of §309.3 of this title (relating to Substitution Requirements) and 
§309.7 of this title (relating to Dispensing Responsibilities). 

(2) The pharmacy must include on the prescription order 
form completed by the patient or the patient's agent information that 
clearly and conspicuously: 

(A) states that if a less expensive generically equivalent 
drug or interchangeable biological product is available for the brand 
prescribed, the patient or the patient's agent may choose between the 
generically equivalent drug or interchangeable biological product and 
the brand prescribed; and 

(B) allows the patient or the patient's agent to indicate 
the choice of the generically equivalent drug or interchangeable bio-
logical product or the brand prescribed. 

(d) Therapeutic Drug Interchange. A switch to a drug provid-
ing a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This sub-
section does not apply to generic substitution. For generic substitution, 
see the requirements of subsection (c) of this section. 

(1) The patient shall be notified of the therapeutic drug in-
terchange prior to, or upon delivery, of the dispensed prescription to 
the patient. Such notification shall include: 

(A) a description of the change; 

(B) the reason for the change; 

(C) whom to notify with questions concerning the 
change; and 

(D) instructions for return of the drug if not wanted by 
the patient. 

(2) The pharmacy shall maintain documentation of patient 
notification of therapeutic drug interchange which shall include: 

(A) the date of the notification; 

(B) the method of notification; 

(C) a description of the change; and 

(D) the reason for the change. 

(e) Transfer of Prescription Drug Order Information. Unless 
compliance would violate the pharmacy or drug laws or rules in the 
state in which the pharmacy is located, a pharmacist in a Class E phar-
macy may not refuse to transfer prescriptions to another pharmacy that 
is making the transfer request on behalf of the patient. The transfer 
of original prescription information must be done within four business 
hours of the request. 

(f) Prescriptions for Schedules II - V controlled substances. 
Unless compliance would violate the pharmacy or drug laws or rules 
in the state in which the pharmacy is located, a pharmacist in a Class E 
pharmacy who dispenses a prescription for a Schedules II - V controlled 
substance for a resident of Texas shall electronically send the prescrip-
tion information to the Texas State Board of Pharmacy as specified in 
§315.6 of this title (relating to Pharmacy Responsibility - Electronic 
Reporting) not later than the next business day after the prescription is 
dispensed. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202143 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
22 TAC §291.125 

The Texas State Board of Pharmacy proposes amendments to 
§291.125, concerning Centralized Prescription Dispensing. The 
amendments, if adopted, clarify that a Class E pharmacy may 
outsource prescription drug order dispensing to a central fill phar-
macy. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated as 
a result of enforcing the amendments will be to provide clearer 
regulatory language. There is no anticipated adverse economic 
impact on large, small or micro-businesses (pharmacies), rural 
communities, or local or state employment. Therefore, an eco-
nomic impact statement and regulatory flexibility analysis are not 
required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the agency; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments do not limit or expand an existing 
regulation; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability because 
the rule continues to apply to all Class A, Class C, and Class E 
pharmacies engaged in centralized prescription dispensing; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas, 

78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing 
the agency to protect the public through the effective control 
and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.125. Centralized Prescription Dispensing. 

(a) Purpose. The purpose of this section is to provide 
standards for centralized prescription dispensing by a Class A (Com-
munity), Class C (Institutional) pharmacy, or Class E (Non-Resident) 
Pharmacy. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. Any term not defined in this section shall 
have the definition set out in the Act. 

(1) Central fill pharmacy--a Class A, Class A-S, Class C, 
Class C-S, Class E, or Class E-S pharmacy that prepares prescription 
drug orders for dispensing pursuant to a valid prescription transmitted 
to the central fill pharmacy by an outsourcing pharmacy. 

(2) Centralized prescription dispensing--the dispensing or 
refilling of a prescription drug order by a Class A, Class C, or Class 
E pharmacy at the request of another Class A, [or] Class C, or Class 
E pharmacy and the return of the dispensed prescriptions to the out-
sourcing pharmacy for delivery to the patient or patient's agent, or at 
the request of the outsourcing pharmacy for direct delivery to the pa-
tient. 

(3) Outsourcing pharmacy--a Class A, [or] Class C, or 
Class E pharmacy that transmits a prescription drug order via facsimile 
or communicates prescription information electronically to a central 
fill pharmacy to be dispensed by the central fill pharmacy. 

(c) Operational standards. 

(1) General requirements. 

(A) A Class A or Class C pharmacy may outsource pre-
scription drug order dispensing to a central fill pharmacy provided the 
pharmacies: 

(i) have: 

(I) the same owner; or 

(II) entered into a written contract or agreement 
which outlines the services to be provided and the responsibilities and 
accountabilities of each pharmacy in compliance with federal and state 
laws and regulations; and 

(ii) share a common electronic file or have appro-
priate technology to allow access to sufficient information necessary 
or required to dispense or process a prescription drug order. 

(B) Unless compliance would violate the pharmacy or 
drug laws or rules in the state in which the pharmacy is located, a Class 
E pharmacy may outsource prescription drug order dispensing to a cen-
tral fill pharmacy provided the pharmacies meet the requirements of 
subparagraph (A) of this paragraph. 

(C) [(B)] The pharmacist-in-charge of the central fill 
pharmacy shall ensure that: 
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(i) the pharmacy maintains and uses adequate stor-
age or shipment containers and shipping processes to ensure drug sta-
bility and potency. Such shipping processes shall include the use of 
appropriate packaging material and/or devices to ensure that the drug 
is maintained at an appropriate temperature range to maintain the in-
tegrity of the medication throughout the delivery process; and 

(ii) the dispensed prescriptions are shipped in con-
tainers which are sealed in a manner as to show evidence of opening or 
tampering. 

(D) [(C)] A Class A or Class C central fill pharmacy 
shall comply with the provisions of §§291.31 - 291.35 of this title (re-
lating to Definitions, Personnel, Operational Standards, Records, and 
Official Prescription Requirements) [in Community Pharmacy (Class 
A)] and this section. 

(E) [(D)] A Class E central fill pharmacy shall comply 
with §§291.101 - 291.105 of this title (relating to Purpose, Definitions, 
Personnel, Operational Standards, and Records) [in Non-resident Phar-
macy (Class E)] and this section. 

(2) Notifications to patients. 

(A) A pharmacy that outsources prescription dispens-
ing to a central fill pharmacy shall: 

(i) prior to outsourcing the prescription: 

(I) notify patients that their prescription may be 
outsourced to a central fill pharmacy; and 

(II) give the name of the central fill pharmacy, 
or if the pharmacy is part of a network of pharmacies under common 
ownership and any of the network pharmacies may dispense the pre-
scription, the patient shall be notified of this fact. Such notification may 
be provided through a one-time written notice to the patient or through 
use of a sign in the pharmacy; and 

(ii) if a prescription that is not for a controlled sub-
stance is delivered directly to the patient by the central fill pharmacy 
and not returned to the outsourcing pharmacy, place on the prescrip-
tion container or on a separate sheet delivered with the prescription 
container, in both English and Spanish, the local, and if applicable, the 
toll-free telephone number of the pharmacy and the statement: "Written 
information about this prescription has been provided for you. Please 
read this information before you take the medication. If you have ques-
tions concerning this prescription, a pharmacist is available during nor-
mal business hours to answer these questions at (insert the pharmacy's 
local and toll-free telephone numbers)." A prescription for a controlled 
substance may not be delivered directly to the patient by the central fill 
pharmacy. 

(B) The provisions of this paragraph do not apply to pa-
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (e.g., hospitals or nursing 
homes). 

(3) Prescription Labeling. The central fill pharmacy shall 
place on the prescription label the name and address of the outsourc-
ing pharmacy and a unique identifier (i.e., the central fill pharmacy's 
DEA registration number or, if the pharmacy does not have a DEA 
registration number, the central fill pharmacy's Texas license number) 
indicating that the prescription was dispensed by the central fill phar-
macy; and comply with all other labeling requirements in §291.33 of 
this title. 

(4) Policies and Procedures. A policy and procedure man-
ual as it relates to centralized dispensing shall be maintained at both 
pharmacies and be available for inspection. Each pharmacy is required 

to maintain only those portions of the policy and procedure manual that 
relate to that pharmacy's operations. The manual shall: 

(A) outline the responsibilities of each of the pharma-
cies; 

(B) include a list of the name, address, telephone num-
bers, and all license/registration numbers of the pharmacies involved 
in centralized prescription dispensing; and 

(C) include policies and procedures for: 

(i) notifying patients that their prescription may be 
outsourced to a central fill pharmacy for dispensing and providing the 
name of that pharmacy; 

(ii) protecting the confidentiality and integrity of pa-
tient information; 

(iii) dispensing prescription drug orders when the 
dispensed order is not received or the patient comes in before the order 
is received; 

(iv) complying with federal and state laws and reg-
ulations; 

(v) operating a continuous quality improvement pro-
gram for pharmacy services designed to objectively and systematically 
monitor and evaluate the quality and appropriateness of patient care, 
pursue opportunities to improve patient care, and resolve identified 
problems; and 

(vi) annually reviewing the written policies and pro-
cedures and documenting such review. 

(d) Records. 

(1) Records may be maintained in an alternative data reten-
tion system, such as a data processing system or direct imaging system 
provided: 

(A) the records maintained in the alternative system 
contain all of the information required on the manual record; and 

(B) the data processing system is capable of producing 
a hard copy of the record upon the request of the board, its represen-
tative, or other authorized local, state, or federal law enforcement or 
regulatory agencies. 

(2) Each pharmacy shall comply with all the laws and rules 
relating to the maintenance of records and be able to produce an audit 
trail showing all prescriptions dispensed by the pharmacy. 

(3) The outsourcing pharmacy shall maintain records, in 
addition to the prescription drug order, which indicate the: 

(A) date: 

(i) the request for dispensing was transmitted to the 
central fill pharmacy; and 

(ii) the dispensed prescription was received by the 
outsourcing pharmacy, including the method of delivery (e.g., private, 
common, or contract carrier) and the name of the person accepting de-
livery; and 

(B) name, address, license number, and the unique 
identifier of the central fill pharmacy. 

(4) The central fill pharmacy shall maintain records, in ad-
dition to the prescription drug order, which indicate the: 

(A) date the prescription was shipped to the outsourcing 
pharmacy or the patient; 
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(B) name and address where the prescription was 
shipped; 

(C) method of delivery (e.g., private, common, or con-
tract carrier); and 

(D) name, address, and license number of the outsourc-
ing pharmacy. 

(e) Nothing in this section shall be construed as requiring a 
nonresident pharmacy that outsources drug order dispensing to a cen-
tral fill pharmacy to be licensed as a Class E pharmacy in accordance 
with §291.101 of this title, provided that the nonresident pharmacy does 
not physically ship, mail, or deliver prescription drugs or devices di-
rectly to a patient or patient's agent in this state. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202144 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
22 TAC §291.131 

The Texas State Board of Pharmacy proposes amendments to 
§291.131, concerning Pharmacies Compounding Non-Sterile 
Preparations. The amendments, if adopted, add definitions 
of "cleaning" and "sanitizing", clarify the training requirements 
for all personnel involved in non-sterile compounding, and 
update environmental, equipment, and compounding process 
requirements for non-sterile compounding. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the rules are in ef-
fect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule. Dr. 
Tucker has determined that, for each year of the first five-year 
period the rule will be in effect, the public benefit anticipated 
as a result of enforcing the amendments will be to ensure the 
safety and efficacy of non-sterile compounded preparations for 
patients, improve the health, safety, and welfare of patients by 
ensuring that Class A, Class C, and Class E pharmacies en-
gaged in non-sterile compounding operate in a safe and sanitary 
environment, and provide clearer regulatory language. There 
is no anticipated adverse economic impact on large, small or 
micro-businesses (pharmacies), rural communities, or local or 
state employment. Therefore, an economic impact statement 
and regulatory flexibility analysis are not required. 
For each year of the first five years the proposed amendments 
will be in effect, Dr. Tucker has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program; 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions; 

(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in the future legislative appropri-
ations to the agency; 
(4) The proposed amendments do require a decrease in fees 
paid to the agency by narrowing the scope of pharmacies that 
are required to register a balance, which includes paying a reg-
istration fee, from all pharmacies engaged in non-sterile com-
pounding to only pharmacies engaged in compounding that re-
quires weighing a component; 
(5) The proposed amendments do not create a new regulation; 
(6) The proposed amendments both limit and expand an exist-
ing regulation by narrowing the scope of pharmacies required to 
register a balance and allowing for certain standards to be set 
in SOPs instead of being set in board rules, and by adding new 
operational requirements for Class A, Class C, and Class E phar-
macies engaged in non-sterile compounding; 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability; and 

(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
Written comments on the amendments may be submitted to Ea-
mon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas 
78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The amendments are proposed under §§551.002 and 554.051 
of the Texas Pharmacy Act (Chapters 551 - 569, Texas Occu-
pations Code).The Board interprets §551.002 as authorizing the 
agency to protect the public through the effective control and 
regulation of the practice of pharmacy. The Board interprets 
§554.051(a) as authorizing the agency to adopt rules for the 
proper administration and enforcement of the Act. 
The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§291.131. Pharmacies Compounding Non-Sterile Preparations. 

(a) Purpose. Pharmacies compounding non-sterile prepara-
tions, prepackaging pharmaceutical products and distributing those 
products shall comply with all requirements for their specific license 
classification and this section. The purpose of this section is to provide 
standards for the: 

(1) compounding of non-sterile preparations pursuant to a 
prescription or medication order for a patient from a practitioner in 
Class A (Community), Class C (Institutional), and Class E (Non-resi-
dent) pharmacies; 

(2) compounding, dispensing, and delivery of a reasonable 
quantity of a compounded non-sterile preparation in a Class A (Com-
munity), Class C (Institutional), and Class E (Non-resident) pharma-
cies to a practitioner's office for office use by the practitioner; 

(3) compounding and distribution of compounded 
non-sterile preparations by a Class A (Community) pharmacy for a 
Class C (Institutional) pharmacy; and 

(4) compounding of non-sterile preparations by a Class C 
(Institutional) pharmacy and the distribution of the compounded prepa-
rations to other Class C (Institutional) pharmacies under common own-
ership. 

(b) Definitions. In addition to the definitions for specific li-
cense classifications, the following words and terms, when used in this 
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section, shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Beyond-use date--The date or time after which the com-
pounded non-sterile preparation shall not be stored or transported or 
begin to be administered to a patient. The beyond-use date is deter-
mined from the date or time when the preparation was compounded. 

(2) Cleaning--The process of removing soil (e.g., organic 
and inorganic material) from objects and surfaces, normally accom-
plished by manually or mechanically using water with detergents or 
enzymatic products. 

(3) [(2)] Component--Any ingredient intended for use in 
the compounding of a drug preparation, including those that may not 
appear in such preparation. 

(4) [(3)] Compounding--The preparation, mixing, assem-
bling, packaging, or labeling of a drug or device: 

(A) as the result of a practitioner's prescription drug or 
medication order, based on the practitioner-patient-pharmacist rela-
tionship in the course of professional practice; 

(B) for administration to a patient by a practitioner as 
the result of a practitioner's initiative based on the practitioner-patient-
pharmacist relationship in the course of professional practice; 

(C) in anticipation of prescription drug or medication 
orders based on routine, regularly observed prescribing patterns; or 

(D) for or as an incident to research, teaching, or chem-
ical analysis and not for sale or dispensing, except as allowed under 
§562.154 or Chapter 563 of the Occupations Code. 

(5) [(4)] Hot water--The temperature of water from the 
pharmacy's sink maintained at a minimum of 105 degrees F (41 
degrees C). 

(6) [(5)] Reasonable quantity--An amount of a com-
pounded drug that: 

(A) does not exceed the amount a practitioner antici-
pates may be used in the practitioner's office or facility before the be-
yond use date of the drug; 

(B) is reasonable considering the intended use of the 
compounded drug and the nature of the practitioner's practice; and 

(C) for any practitioner and all practitioners as a whole, 
is not greater than an amount the pharmacy is capable of compound-
ing in compliance with pharmaceutical standards for identity, strength, 
quality, and purity of the compounded drug that are consistent with 
United States Pharmacopoeia guidelines and accreditation practices. 

(7) Sanitizing--A process for reducing on inanimate sur-
faces the number of all forms of microbial life including fungi, viruses, 
and bacteria using an agent such as isopropyl alcohol. 

(8) [(6)] SOPs--Standard operating procedures. 

(9) [(7)] USP/NF--The current edition of the United States 
Pharmacopeia/National Formulary. 

(c) Personnel. 

(1) Pharmacist-in-charge. In addition to the responsibili-
ties for the specific class of pharmacy, the pharmacist-in-charge shall 
have the responsibility for, at a minimum, the following concerning 
non-sterile compounding: 

(A) determining that all personnel involved in non-ster-
ile compounding possess the education, training, and proficiency nec-

essary to properly and safely perform compounding duties undertaken 
or supervised; 

(B) determining that all personnel involved in non-ster-
ile compounding obtain continuing education appropriate for the type 
of compounding done by the personnel; 

(C) assuring that the equipment used in compounding 
is properly maintained; 

(D) maintaining an appropriate environment in areas 
where non-sterile compounding occurs; and 

(E) assuring that effective quality control procedures 
are developed and followed. 

(2) Pharmacists. Special requirements for non-sterile com-
pounding. 

(A) All pharmacists engaged in compounding shall: 

(i) possess the education, training, and proficiency 
necessary to properly and safely perform compounding duties under-
taken or supervised; and 

(ii) obtain continuing education appropriate for the 
type of compounding done by the pharmacist. 

(B) A pharmacist shall inspect and approve all compo-
nents, drug product containers, closures, labeling, and any other mate-
rials involved in the compounding process. 

(C) A pharmacist shall review all compounding records 
for accuracy and conduct in-process and final checks to ensure that 
errors have not occurred in the compounding process. 

(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding 
process. 

(3) Pharmacy technicians and pharmacy technician 
trainees. All pharmacy technicians and pharmacy technician trainees 
engaged in non-sterile compounding shall: 

(A) possess the education, training, and proficiency 
necessary to properly and safely perform compounding duties under-
taken; 

(B) obtain continuing education appropriate for the type 
of compounding done by the pharmacy technician or pharmacy tech-
nician trainee; and 

(C) perform compounding duties under the direct su-
pervision of and responsible to a pharmacist. 

(4) Training. 

(A) All training activities shall be documented and cov-
ered by appropriate SOPs as outlined in subsection (d)(8)(A) of this 
section. 

(B) All personnel involved in non-sterile compounding 
shall be well trained and must participate in continuing relevant training 
programs. 

(C) Training shall include instruction, experience, and 
demonstrated proficiency in the following areas: 

(i) hand hygiene; 

(ii) garbing; 

(iii) cleaning and sanitizing; 

(iv) handling and transporting components and com-
pounded non-sterile preparations; 
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(v) measuring and mixing; 

(vi) proper use of equipment and devices selected to 
compound non-sterile preparations; and 

(vii) documentation of the compounding process 
(e.g., Master Formulation Records and Compounding Records). 

(d) Operational Standards. 

(1) General requirements. 

(A) Non-sterile drug preparations may be compounded 
in licensed pharmacies: 

(i) upon presentation of a practitioner's prescription 
drug or medication order based on a valid pharmacist/patient/prescriber 
relationship; 

(ii) in anticipation of future prescription drug or 
medication orders based on routine, regularly observed prescribing 
patterns; or 

(iii) in reasonable quantities for office use by a prac-
titioner and for use by a veterinarian. 

(B) Non-sterile compounding in anticipation of future 
prescription drug or medication orders must be based upon a history 
of receiving valid prescriptions issued within an established pharma-
cist/patient/prescriber relationship, provided that in the pharmacist's 
professional judgment the quantity prepared is stable for the anticipated 
shelf time. 

(i) The pharmacist's professional judgment shall be 
based on the criteria used to determine a beyond-use date outlined in 
paragraph (5)(C) of this subsection. 

(ii) Documentation of the criteria used to determine 
the stability for the anticipated shelf time must be maintained and be 
available for inspection. 

(iii) Any preparation compounded in anticipation of 
future prescription drug or medication orders shall be labeled. Such 
label shall contain: 

(I) name and strength of the compounded prepa-
ration or list of the active ingredients and strengths; 

(II) facility's lot number; 

(III) beyond-use date as determined by the phar-
macist using appropriate documented criteria as outlined in paragraph 
(5)(C) of this subsection; and 

(IV) quantity or amount in the container. 

(C) Commercially available products may be com-
pounded for dispensing to individual patients provided the following 
conditions are met: 

(i) the commercial product is not reasonably avail-
able from normal distribution channels in a timely manner to meet pa-
tient's needs; 

(ii) the pharmacy maintains documentation that the 
product is not reasonably available due to a drug shortage or unavail-
ability from the manufacturer; and 

(iii) the prescribing practitioner has requested that 
the drug be compounded as described in subparagraph (D) of this para-
graph. 

(D) A pharmacy may not compound preparations that 
are essentially copies of commercially available products (e.g., the 
preparation is dispensed in a strength that is only slightly different from 

a commercially available product) unless the prescribing practitioner 
specifically orders the strength or dosage form and specifies why the 
patient needs the particular strength or dosage form of the preparation. 
The prescribing practitioner shall provide documentation of a patient 
specific medical need and the preparation produces a clinically sig-
nificant therapeutic response (e.g. the physician requests an alternate 
product due to hypersensitivity to excipients or preservative in the 
FDA-approved product, or the physician requests an effective alternate 
dosage form) or if the drug product is not commercially available. 
The unavailability of such drug product must be documented prior 
to compounding. The methodology for documenting unavailability 
includes maintaining a copy of the wholesaler's notification showing 
back-ordered, discontinued, or out-of-stock items. This documenta-
tion must be available in hard-copy or electronic format for inspection 
by the board. 

(E) A pharmacy may enter into an agreement to com-
pound and dispense prescription/medication orders for another phar-
macy provided the pharmacy complies with the provisions of §291.125 
of this title (relating to Centralized Prescription Dispensing). 

(F) Compounding pharmacies/pharmacists may adver-
tise and promote the fact that they provide non-sterile prescription 
compounding services, which may include specific drug products and 
classes of drugs. 

(G) A pharmacy may not compound veterinary prepa-
rations for use in food producing animals except in accordance with 
federal guidelines. 

(H) A pharmacist may add flavoring to a prescription at 
the request of a patient, the patient's agent, or the prescriber. The phar-
macist shall label the flavored prescription with a beyond-use-date that 
shall be no longer than fourteen days if stored in a refrigerator unless 
otherwise documented. Documentation of beyond-use-dates longer 
than fourteen days shall be maintained by the pharmacy electronically 
or manually and made available to agents of the board on request. A 
pharmacist may not add flavoring to an over-the-counter product at the 
request of a patient or patient's agent unless the pharmacist obtains a 
prescription for the over-the-counter product from the patient's practi-
tioner. 

(2) Library. In addition to the library requirements of the 
pharmacy's specific license classification, a pharmacy shall maintain 
a current copy, in hard-copy or electronic format, of Chapter 795 of 
the USP/NF concerning Pharmacy Compounding Non-Sterile Prepa-
rations. 

(3) Environment. 

(A) Pharmacies [regularly] engaging in compounding 
shall have a designated and adequate area for the safe and orderly com-
pounding of non-sterile preparations, including the placement of equip-
ment and materials. [Pharmacies involved in occasional compounding 
shall prepare an area prior to each compounding activity which is ade-
quate for safe and orderly compounding.] 

(B) Only personnel authorized by the responsible phar-
macist shall be in the immediate vicinity of a drug compounding oper-
ation. 

(C) A sink with hot and cold running water, exclusive 
of rest room facilities, shall be accessible to the compounding areas 
and be maintained in a sanitary condition. Supplies necessary for ade-
quate washing shall be accessible in the immediate area of the sink and 
include: 

(i) soap or detergent; and 

(ii) air-driers or single-use towels. 
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(D) If drug products which require special precau-
tions to prevent contamination, such as penicillin, are involved in a 
compounding operation, appropriate measures, including dedication 
of equipment for such operations or the meticulous cleaning of con-
taminated equipment prior to its use for the preparation of other drug 
products, must be used in order to prevent cross-contamination. 

(E) Cleaning and sanitizing of surfaces in the non-ster-
ile compounding area(s) shall occur on a regular basis as defined in 
appropriate SOPs as outlined in paragraph (8)(A) of this subsection. 

(4) Equipment and Supplies. The pharmacy shall: 

(A) if the pharmacy engages in compounding non-ster-
ile preparations that require weighing a component of the preparation, 
have a Class A prescription balance, or analytical balance and weights 
which shall be calibrated and have the accuracy of the balance verified 
by the pharmacy at least every 12 months as specified in the pharmacy's 
SOPs. The pharmacy shall document the calibration and verification 
[properly maintained and subject to periodic inspection by the Texas 
State Board of Pharmacy]; and 

(B) have equipment and utensils necessary for the 
proper compounding of prescription drug or medication orders. Such 
equipment and utensils used in the compounding process shall be: 

(i) of appropriate design and capacity, and be oper-
ated within designed operational limits; 

(ii) of suitable composition so that surfaces that con-
tact components, in-process material, or drug products shall not be re-
active, additive, or absorptive so as to alter the safety, identity, strength, 
quality, or purity of the drug product beyond the desired result; 

(iii) cleaned and sanitized immediately prior and af-
ter to each use; and 

(iv) routinely inspected, calibrated (if necessary), or 
checked to ensure proper performance. 

(5) Labeling. In addition to the labeling requirements of 
the pharmacy's specific license classification, the label dispensed or 
distributed pursuant to a prescription drug or medication order shall 
contain the following. 

(A) The generic name(s) or the official name(s) of the 
principal active ingredient(s) of the compounded preparation. 

(B) A statement that the preparation has been com-
pounded by the pharmacy. (An auxiliary label may be used on the 
container to meet this requirement). 

(C) A beyond-use date after which the compounded 
preparation should not be used. The beyond-use date shall be deter-
mined as outlined in Chapter 795 of the USP/NF concerning Pharmacy 
Compounding Non-Sterile Preparations including the following: 

(i) The pharmacist shall consider: 

(I) physical and chemical properties of active in-
gredients; 

(II) use of preservatives and/or stabilizing 
agents; 

(III) dosage form; 

(IV) storage containers and conditions; and 

(V) scientific, laboratory, or reference data from 
a peer reviewed source and retained in the pharmacy. The reference 
data should follow the same preparation instructions for combining raw 
materials and packaged in a container with similar properties. 

(ii) In the absence of stability information applicable 
for a specific drug or preparation, the following maximum beyond-use 
dates are to be used when the compounded preparation is packaged in 
tight, light-resistant containers and stored at controlled room tempera-
tures. 

(I) Nonaqueous liquids and solid formulations 
(Where the manufactured drug product is the source of active ingre-
dient): 25% of the time remaining until the product's expiration date 
or 6 months, whichever is earlier. 

(II) Water-containing formulations (Prepared 
from ingredients in solid form): Not later than 14 days when refriger-
ated between 2 - 8 degrees Celsius (36 - 46 degrees Fahrenheit). 

(III) All other formulations: Intended duration of 
therapy or 30 days, whichever is earlier. 

(iii) Beyond-use date limits may be exceeded when 
supported by valid scientific stability information for the specific com-
pounded preparation. 

(6) Written drug information. Written information about 
the compounded preparation or its major active ingredient(s) shall be 
given to the patient at the time of dispensing. A statement which in-
dicates that the preparation was compounded by the pharmacy must 
be included in this written information. If there is no written infor-
mation available, the patient should be advised that the drug has been 
compounded and how to contact a pharmacist, and if appropriate the 
prescriber, concerning the drug. 

(7) Drugs, components, and materials used in non-sterile 
compounding. 

(A) Drugs used in non-sterile compounding shall be a 
USP/NF grade substances manufactured in an FDA-registered facility. 

(B) If USP/NF grade substances are not available, or 
when food, cosmetics, or other substances are, or must be used, the 
substance shall be of a chemical grade in one of the following cate-
gories: 

(i) Chemically Pure (CP); 

(ii) Analytical Reagent (AR); or 

(iii) American Chemical Society (ACS); or 

(iv) Food Chemical Codex; or 

(C) If a drug, component or material is not purchased 
from a FDA-registered facility, the pharmacist shall establish purity 
and stability by obtaining a Certificate of Analysis from the supplier 
and the pharmacist shall compare the monograph of drugs in a similar 
class to the Certificate of Analysis. 

(D) A manufactured drug product may be a source of 
active ingredient. Only manufactured drugs from containers labeled 
with a batch control number and a future expiration date are acceptable 
as a potential source of active ingredients. When compounding with 
manufactured drug products, the pharmacist must consider all ingre-
dients present in the drug product relative to the intended use of the 
compounded preparation. 

(E) All components shall be stored in properly labeled 
containers in a clean, dry area, under proper temperatures. 

(F) Drug product containers and closures shall not 
be reactive, additive, or absorptive so as to alter the safety, identity, 
strength, quality, or purity of the compounded drug product beyond 
the desired result. 
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(G) Components, drug product containers, and closures 
shall be rotated so that the oldest stock is used first. 

(H) Container closure systems shall provide adequate 
protection against foreseeable external factors in storage and use that 
can cause deterioration or contamination of the compounded drug prod-
uct. 

(I) A pharmacy may not compound a preparation that 
contains ingredients appearing on a federal Food and Drug Adminis-
tration list of drug products withdrawn or removed from the market for 
safety reasons. 

(8) Compounding process. 

(A) All significant procedures performed in the com-
pounding area shall be covered by written SOPs designed to ensure 
accountability, accuracy, quality, safety, and uniformity in the com-
pounding process. At a minimum, SOPs shall be developed for: 

(i) the facility; 

(ii) equipment; 

(iii) personnel; 

(iv) preparation evaluation; 

(v) quality assurance; 

(vi) preparation recall; 

(vii) packaging; and 

(viii) storage of compounded preparations. 

(B) Any compounded preparation with an official 
monograph in the USP/NF shall be compounded, labeled, and pack-
aged in conformity with the USP/NF monograph for the drug. 

(C) Any person with an apparent illness or open lesion 
that may adversely affect the safety or quality of a drug product being 
compounded shall be excluded from direct contact with components, 
drug product containers, closures, any materials involved in the com-
pounding process, and drug products until the condition is corrected. 

(D) Personnel engaged in the compounding of drug 
preparations shall perform proper hand hygiene prior to engaging in 
compounding activities. Proper hand hygiene shall be defined in ap-
propriate SOPs as outlined in subparagraph (A) of this paragraph and 
appropriate for prevention of preparation and facility contamination. 
[Personnel engaged in the compounding of drug preparations shall 
wear clean clothing appropriate to the operation being performed. 
Protective apparel, such as coats/jackets, aprons, hair nets, gowns, 
hand or arm coverings, or masks shall be worn as necessary to pro-
tect personnel from chemical exposure and drug preparations from 
contamination.] 

(E) Garbing requirements and the frequency of chang-
ing garb shall be determined by the pharmacy and documented in ap-
propriate SOPs as outlined in subparagraph (A) of this paragraph. The 
garbing requirements under the pharmacy's SOPs must be appropriate 
for the type of compounding performed. 

(F) [(E)] At each step of the compounding process, the 
pharmacist shall ensure that components used in compounding are ac-
curately weighed, measured, or subdivided as appropriate to conform 
to the formula being prepared. 

(9) Quality Assurance. 

(A) Initial formula validation. Prior to routine com-
pounding of a non-sterile preparation, a pharmacy shall conduct an 

evaluation that shows that the pharmacy is capable of compounding 
a product that contains the stated amount of active ingredient(s). 

(B) Finished preparation checks. The prescription drug 
and medication orders, written compounding procedure, preparation 
records, and expended materials used to make compounded non-ster-
ile preparations shall be inspected for accuracy of correct identities and 
amounts of ingredients, packaging, labeling, and expected physical ap-
pearance before the non-sterile preparations are dispensed. 

(10) Quality Control. 

(A) The pharmacy shall follow established quality con-
trol procedures to monitor the quality of compounded drug preparations 
for uniformity and consistency such as capsule weight variations, ad-
equacy of mixing, clarity, or pH of solutions. When developing these 
procedures, pharmacy personnel shall consider the provisions of Chap-
ter 795, concerning Pharmacy Compounding Non-Sterile Preparations, 
Chapter 1075, concerning Good Compounding Practices, and Chapter 
1160, concerning Pharmaceutical Calculations in Prescription Com-
pounding contained in the current USP/NF. Such procedures shall be 
documented and be available for inspection. 

(B) Compounding procedures that are routinely per-
formed, including batch compounding, shall be completed and verified 
according to written procedures. The act of verification of a com-
pounding procedure involves checking to ensure that calculations, 
weighing and measuring, order of mixing, and compounding tech-
niques were appropriate and accurately performed. 

(C) Unless otherwise indicated or appropriate, com-
pounded preparations are to be prepared to ensure that each preparation 
shall contain not less than 90.0 percent and not more than 110.0 
percent of the theoretically calculated and labeled quantity of active 
ingredient per unit weight or volume and not less than 90.0 percent 
and not more than 110.0 percent of the theoretically calculated weight 
or volume per unit of the preparation. 

(e) Records. 

(1) Maintenance of records. Every record required by this 
section shall be: 

(A) kept by the pharmacy and be available, for at least 
two years for inspecting and copying by the board or its representative 
and to other authorized local, state, or federal law enforcement agen-
cies; and 

(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy. 
If the pharmacy maintains the records in an electronic format, the re-
quested records must be provided in an electronic format. Failure to 
provide the records set out in this section, either on site or within 72 
hours, constitutes prima facie evidence of failure to keep and maintain 
records in violation of the Act. 

(2) Compounding records. 

(A) Compounding pursuant to patient specific prescrip-
tion drug or medication orders. Compounding records for all com-
pounded preparations shall be maintained by the pharmacy electron-
ically or manually as part of the prescription drug or medication order, 
formula record, formula book, or compounding log and shall include: 

(i) the date of preparation; 

(ii) a complete formula, including methodology and 
necessary equipment which includes the brand name(s) of the raw ma-
terials, or if no brand name, the generic name(s) and name(s) of the 
manufacturer(s) of the raw materials and the quantities of each; 
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(iii) signature or initials of the pharmacist or phar-
macy technician or pharmacy technician trainee performing the com-
pounding; 

(iv) signature or initials of the pharmacist respon-
sible for supervising pharmacy technicians or pharmacy technician 
trainees and conducting in-process and final checks of compounded 
preparations if pharmacy technicians or pharmacy technician trainees 
perform the compounding function; 

(v) the quantity in units of finished preparations or 
amount of raw materials; 

(vi) the container used and the number of units pre-
pared; 

(vii) a reference to the location of the following doc-
umentation which may be maintained with other records, such as qual-
ity control records: 

(I) the criteria used to determine the beyond-use 
date; and 

(II) documentation of performance of quality 
control procedures. Documentation of the performance of quality 
control procedures is not required if the compounding process is done 
pursuant to a patient specific order and involves the mixing of two or 
more commercially available oral liquids or commercially available 
preparations when the final product is intended for external use. 

(B) Compounding records when batch compounding or 
compounding in anticipation of future prescription drug or medication 
orders. 

(i) Master work sheet. A master work sheet shall be 
developed and approved by a pharmacist for preparations prepared in 
batch. Once approved, a duplicate of the master work sheet shall be 
used as the preparation work sheet from which each batch is prepared 
and on which all documentation for that batch occurs. The master work 
sheet shall contain at a minimum: 

(I) the formula; 

(II) the components; 

(III) the compounding directions; 

(IV) a sample label; 

(V) evaluation and testing requirements; 

(VI) specific equipment used during preparation; 
[and] 

(VII) storage requirements;[.] 

(VIII) a reference to the location of the following 
documentation which may be maintained with other records, such as 
quality control records: 

(-a-) the criteria used to determine the be-
yond-use date; and 

(-b-) documentation of performance of qual-
ity control procedures. 

(ii) Preparation work sheet. The preparation work 
sheet for each batch of preparations shall document the following: 

(I) identity of all solutions and ingredients and 
their corresponding amounts, concentrations, or volumes; 

(II) lot number and expiration date of [or] each 
component; 

(III) component manufacturer/distributor or suit-
able identifying number; 

(IV) container specifications; 

(V) unique lot or control number assigned to 
batch; 

(VI) beyond use date of batch-prepared prepara-
tions; 

(VII) date of preparation; 

(VIII) name, initials, or electronic signature of 
the person(s) involved in the preparation; 

(IX) name, initials, or electronic signature of the 
responsible pharmacist; 

(X) finished preparation evaluation and testing 
specifications, if applicable; and 

(XI) comparison of actual yield to anticipated or 
theoretical yield, when appropriate. 

(f) Office Use Compounding and Distribution of Compounded 
Preparations to Class C Pharmacies or Veterinarians in Accordance 
With §563.054 of the Act. 

(1) General. 

(A) A pharmacy may dispense and deliver a reasonable 
quantity of a compounded preparation to a practitioner for office use 
by the practitioner in accordance with this subsection. 

(B) A Class A pharmacy is not required to register or 
be licensed under Chapter 431, Health and Safety Code, to distribute 
non-sterile compounded preparations to a Class C pharmacy. 

(C) A Class C pharmacy is not required to register or 
be licensed under Chapter 431, Health and Safety Code, to distribute 
non-sterile compounded preparations that the Class C pharmacy has 
compounded for other Class C pharmacies under common ownership. 

(D) To dispense and deliver a compounded preparation 
under this subsection, a pharmacy must: 

(i) verify the source of the raw materials to be used 
in a compounded drug; 

(ii) comply with applicable United States Pharma-
copoeia guidelines, including the testing requirements, and the Health 
Insurance Portability and Accountability Act of 1996 (Pub. L. No. 
104-191); 

(iii) enter into a written agreement with a practi-
tioner for the practitioner's office use of a compounded preparation; 

(iv) comply with all applicable competency and ac-
crediting standards as determined by the board; and 

(v) comply with the provisions of this subsection. 

(2) Written Agreement. A pharmacy that provides non-
sterile compounded preparations to practitioners for office use or to 
another pharmacy shall enter into a written agreement with the practi-
tioner or pharmacy. The written agreement shall: 

(A) address acceptable standards of practice for a com-
pounding pharmacy and a practitioner and receiving pharmacy that 
enter into the agreement including a statement that the compounded 
preparations may only be administered to the patient and may not be 
dispensed to the patient or sold to any other person or entity except as 
authorized by §563.054 of the Act; 

47 TexReg 3650 June 24, 2022 Texas Register 



(B) state that the practitioner or receiving pharmacy 
should include on a separate log or in a patient's chart, medication 
order, or medication administration record, the lot number and be-
yond-use date of a compounded preparation administered to a patient; 
and 

(C) describe the scope of services to be performed by 
the pharmacy and practitioner or receiving pharmacy, including a state-
ment of the process for: 

(i) a patient to report an adverse reaction or submit 
a complaint; and 

(ii) the pharmacy to recall batches of compounded 
preparations. 

(3) Recordkeeping. 

(A) Maintenance of Records. 

(i) Records of orders and distribution of non-sterile 
compounded preparations to a practitioner for office use or to a Class 
C pharmacy for administration to a patient shall: 

(I) be kept by the pharmacy and be available, for 
at least two years from the date of the record, for inspecting and copying 
by the board or its representative and to other authorized local, state, 
or federal law enforcement agencies; 

(II) maintained separately from the records of 
products dispensed pursuant to a prescription or medication order; and 

(III) supplied by the pharmacy within 72 hours, 
if requested by an authorized agent of the Texas State Board of Phar-
macy or its representative. If the pharmacy maintains the records in an 
electronic format, the requested records must be provided in an elec-
tronic format. Failure to provide the records set out in this subsection, 
either on site or within 72 hours for whatever reason, constitutes prima 
facie evidence of failure to keep and maintain records. 

(ii) Records may be maintained in an alternative 
data retention system, such as a data processing system or direct 
imaging system provided the data processing system is capable of 
producing a hard copy of the record upon the request of the board, 
its representative, or other authorized local, state, or federal law 
enforcement or regulatory agencies. 

(B) Orders. The pharmacy shall maintain a record of 
all non-sterile compounded preparations ordered by a practitioner for 
office use or by a Class C pharmacy for administration to a patient. The 
record shall include the following information: 

(i) date of the order; 

(ii) name, address, and phone number of the practi-
tioner who ordered the preparation and if applicable, the name, address 
and phone number of the Class C pharmacy ordering the preparation; 
and 

(iii) name, strength, and quantity of the preparation 
ordered. 

(C) Distributions. The pharmacy shall maintain a 
record of all non-sterile compounded preparations distributed pursuant 
to an order to a practitioner for office use or by a Class C pharmacy 
for administration to a patient. The record shall include the following 
information: 

(i) date the preparation was compounded; 

(ii) date the preparation was distributed; 

(iii) name, strength and quantity in each container of 
the preparation; 

(iv) pharmacy's lot number; 

(v) quantity of containers shipped; and 

(vi) name, address, and phone number of the practi-
tioner or Class C pharmacy to whom the preparation is distributed. 

(D) Audit Trail. 

(i) The pharmacy shall store the order and distribu-
tion records of preparations for all non-sterile compounded prepara-
tions ordered by and or distributed to a practitioner for office use or by 
a Class C pharmacy for administration to a patient in such a manner as 
to be able to provide a audit trail for all orders and distributions of any 
of the following during a specified time period. 

(I) any strength and dosage form of a preparation 
(by either brand or generic name or both); 

(II) any ingredient; 

(III) any lot number; 

(IV) any practitioner; 

(V) any facility; and 

(VI) any pharmacy, if applicable. 

(ii) The audit trail shall contain the following infor-
mation: 

(I) date of order and date of the distribution; 

(II) practitioner's name, address, and name of the 
Class C pharmacy, if applicable; 

(III) name, strength and quantity of the prepara-
tion in each container of the preparation; 

(IV) name and quantity of each active ingredient; 

(V) quantity of containers distributed; and 

(VI) pharmacy's lot number; 

(4) Labeling. The pharmacy shall affix a label to the prepa-
ration containing the following information: 

(A) name, address, and phone number of the com-
pounding pharmacy; 

(B) the statement: "For Institutional or Office Use 
Only--Not for Resale"; or if the preparation is distributed to a veteri-
narian the statement: "Compounded Preparation"; 

(C) name and strength of the preparation or list of the 
active ingredients and strengths; 

(D) pharmacy's lot number; 

(E) beyond-use date as determined by the pharmacist 
using appropriate documented criteria; 

(F) quantity or amount in the container; 

(G) appropriate ancillary instructions, such as storage 
instructions or cautionary statements, including hazardous drug warn-
ing labels where appropriate; and 

(H) device-specific instructions, where appropriate. 

(g) Recall Procedures. 

(1) The pharmacy shall have written procedures for the re-
call of any compounded non-sterile preparations provided to a patient, 
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to a practitioner for office use, or a pharmacy for administration. Writ-
ten procedures shall include, but not be limited to the requirements as 
specified in paragraph (3) of this subsection. 

(2) The pharmacy shall immediately initiate a recall of any 
non-sterile preparation compounded by the pharmacy upon identifica-
tion of a potential or confirmed harm to a patient. 

(3) In the event of a recall, the pharmacist-in-charge shall 
ensure that: 

(A) each practitioner, facility, and/or pharmacy to 
which the preparation was distributed is notified, in writing, of the 
recall; 

(B) each patient to whom the preparation was dispensed 
is notified, in writing, of the recall; 

(C) if the preparation is prepared as a batch, the board 
is notified of the recall, in writing; 

(D) if the preparation is distributed for office use, the 
Texas Department of State Health Services, Drugs and Medical De-
vices Group, is notified of the recall, in writing; 

(E) the preparation is quarantined; and 

(F) the pharmacy keeps a written record of the recall 
including all actions taken to notify all parties and steps taken to ensure 
corrective measures. 

(4) If a pharmacy fails to initiate a recall, the board may re-
quire a pharmacy to initiate a recall if there is potential for or confirmed 
harm to a patient. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202145 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 

CHAPTER 305. EDUCATIONAL 
REQUIREMENTS 
22 TAC §305.1 

The Texas State Board of Pharmacy proposes the repeal of 
§305.1, concerning Pharmacy Education Requirements. The 
proposed repeal, if adopted, removes professional practice 
degree program standards that are redundant with standards 
specified elsewhere in Board rules. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the repeal is in ef-
fect, there will be no fiscal implications for state or local govern-
ment as a result of repealing the rule. Dr. Tucker has determined 
that, for each year of the first five-year period the repeal is in ef-
fect, the public benefit anticipated as a result of the repeal will be 
to provide clearer and more concise agency regulations. There 
is no anticipated adverse economic impact on large, small or 
micro-businesses (pharmacies), rural communities, or local or 

state employment. Therefore, an economic impact statement 
and regulatory flexibility analysis are not required. 
For each year of the first five years the proposed repeal will be 
in effect, Dr. Tucker has determined the following: 
(1) The proposed repeal does not create or eliminate a govern-
ment program; 
(2) Implementation of the proposed repeal does not require the 
creation of new employee positions or the elimination of existing 
employee positions; 
(3) Implementation of the proposed repeal does not require an 
increase or decrease in the future legislative appropriations to 
the agency; 
(4) The proposed repeal does not require an increase or de-
crease in fees paid to the agency; 
(5) The proposed repeal does not create a new regulation; 
(6) The proposed repeal does limit an existing regulation by elim-
inating requirements that are unnecessary or duplicative of other 
requirements; 
(7) The proposed repeal does decrease the number of individ-
uals subject to the rule's applicability by eliminating the require-
ments of the rule; and 

(8) The proposed repeal does not positively or adversely affect 
this state's economy. 
Written comments on the proposed repeal may be submitted to 
Eamon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas 
78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The repeal is proposed under §§551.002 and 554.051 of the 
Texas Pharmacy Act (Chapters 551 - 569, Texas Occupations 
Code). The Board interprets §551.002 as authorizing the agency 
to protect the public through the effective control and regulation 
of the practice of pharmacy. The Board interprets §554.051(a) 
as authorizing the agency to adopt rules for the proper adminis-
tration and enforcement of the Act. 
The statutes affected by the proposed repeal: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§305.1. Pharmacy Education Requirements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202140 
Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
22 TAC §305.2 

The Texas State Board of Pharmacy proposes the repeal of 
§305.2, concerning Pharmacy Technician Training Programs. 
The proposed repeal, if adopted, removes standards for phar-
macy technician training programs that are not required to be 
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specified in Board rule and other requirements that are outside 
the resources of the Board to perform. 
Timothy L. Tucker, Pharm.D., Executive Director/Secretary, has 
determined that, for the first five-year period the repeal is in ef-
fect, there will be no fiscal implications for state or local govern-
ment as a result of repealing the rule. Dr. Tucker has determined 
that, for each year of the first five-year period the repeal is in ef-
fect, the public benefit anticipated as a result of the repeal will be 
to provide clearer and more concise agency regulations. There 
is no anticipated adverse economic impact on large, small or 
micro-businesses (pharmacies), rural communities, or local or 
state employment. Therefore, an economic impact statement 
and regulatory flexibility analysis are not required. 
For each year of the first five years the proposed repeal will be 
in effect, Dr. Tucker has determined the following: 
(1) The proposed repeal does not create or eliminate a govern-
ment program; 
(2) Implementation of the proposed repeal does not require the 
creation of new employee positions or the elimination of existing 
employee positions; 
(3) Implementation of the proposed repeal does not require an 
increase or decrease in the future legislative appropriations to 
the agency; 
(4) The proposed repeal does not require an increase or de-
crease in fees paid to the agency; 
(5) The proposed repeal does not create a new regulation; 
(6) The proposed repeal does limit an existing regulation by elim-
inating unnecessary and impractical requirements; 
(7) The proposed repeal does decrease the number of individ-
uals subject to the rule's applicability by eliminating the require-
ments of the rule; and 

(8) The proposed repeal does not positively or adversely affect 
this state's economy. 
Written comments on the proposed repeal may be submitted to 
Eamon D. Briggs, Assistant General Counsel, Texas State Board 
of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, Texas 
78701, FAX (512) 305-8061. Comments must be received by 
5:00 p.m., July 25, 2022. 
The repeal is proposed under §§551.002 and 554.051 of the 
Texas Pharmacy Act (Chapters 551 - 569, Texas Occupations 
Code). The Board interprets §551.002 as authorizing the agency 
to protect the public through the effective control and regulation 
of the practice of pharmacy. The Board interprets §554.051(a) 
as authorizing the agency to adopt rules for the proper adminis-
tration and enforcement of the Act. 
The statutes affected by the proposed repeal: Texas Pharmacy 
Act, Chapters 551 - 569, Texas Occupations Code. 
§305.2. Pharmacy Technician Training Programs. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 8, 2022. 
TRD-202202141 

Timothy L. Tucker, Pharm.D. 
Executive Director 
Texas State Board of Pharmacy 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 305-8097 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 37. MATERNAL AND INFANT 
HEALTH SERVICES 
SUBCHAPTER R. ADVISORY COMMITTEES 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), proposes the repeal of §37.420, 
concerning the Sickle Cell Advisory Committee; and proposes 
new §37.420, concerning the Sickle Cell Task Force. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to repeal §37.420 is in its entirety 
in accordance with Texas Government Code §2110.008(a). The 
Sickle Cell Advisory Committee (SCAC) was abolished effective 
September 1, 2018. 
The proposal also replaces the repealed section with new 
§37.420. The Sickle Cell Task Force (Task Force) was estab-
lished in accordance with House Bill 3405, 86th Legislature, 
Regular Session, 2019, and promulgated under the Texas 
Health and Safety Code, Chapter 50 (redesignated as Texas 
Health and Safety Code, Chapter 52 per House Bill 3607, 87th 
Legislature, Regular Session, 2021). The Task Force was 
created to continue the work of the SCAC. The proposed new 
section establishes the Task Force, and describes Task Force 
composition, roles, responsibilities, and abolishment date. 
SECTION-BY-SECTION SUMMARY 

The proposed repeal of §37.420 deletes the section pertaining 
to the SCAC, abolished effective September 1, 2018. 
Proposed new §37.420 establishes the Task Force. The new 
section identifies the statutory authority, outlines the purpose, 
describes duties and reporting requirements, and defines the 
Open Meetings Act compliance requirements. The proposed 
new section defines membership composition for seven mem-
bers and officer rules. The proposed new section defines train-
ing requirements and rules pertaining to membership reimburse-
ment and gives the date of abolition for the Task Force. 
FISCAL NOTE 

Donna Sheppard, Chief Financial Officer, determined, for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable fiscal 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the 
rules will be in effect: 
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(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to the agency; 
(5) the proposed rules will create a new rule; 
(6) the proposed rules will repeal an existing rule; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Donna Sheppard also determined there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural 
communities. The rule does not apply to small or micro-busi-
nesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and are necessary 
to implement legislation that does not specifically state that 
§2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Dr. Manda Hall, Associate Commissioner of DSHS Community 
Health Improvement Division, determined, for each year of the 
first five years the rules are in effect, the public will benefit from 
improved strategies and methods for raising of public awareness 
related to sickle cell disease and sickle cell trait. 
Donna Sheppard has also determined, for the first five years 
the rules are in effect, persons who are required to comply with 
the proposed rules may incur economic costs because funding 
has not been appropriated to reimburse travel for Task Force 
members. 
TAKINGS IMPACT ASSESSMENT 

DSHS determined this proposal does not restrict or limit an 
owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to DSHS, 
Mail Code 1918, P.O. Box 13247, Austin, Texas 78711-3247 
or 1100 W. 49th St., Mail Code 1918, Austin, Texas 78756 or 
by fax at (512) 776-2977, or by email at NewbornScreeningU-
nit@dshs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) faxed or emailed 

before midnight on the last day of the comment period. If last 
day to submit comments falls on a holiday, comments must be 
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 21R135" 
in the subject line. 

25 TAC §37.420 

STATUTORY AUTHORITY 

The proposed repeal is authorized by Texas Health and Safety 
Code §52.0001, which authorizes the Executive Commissioner 
of HHSC to establish and maintain a Task Force to raise aware-
ness of sickle cell disease and sickle cell trait; and by Texas Gov-
ernment Code §531.0055, and Texas Health and Safety Code 
§1001.075, which provides that the Executive Commissioner of 
HHSC shall adopt rules and policies necessary for the opera-
tion and provision of services by the health and human services 
agencies, and efficient enforcement of Texas Health and Safety 
Code §1001.075, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of health and human services by DSHS and for the administra-
tion of Texas Health and Safety Code, Chapter 1001. 
The proposed repeal will implement Texas Government Code 
Chapters 531 and 2110; and Texas Health and Safety Code 
Chapters 52 and 1001. 
§37.420. Sickle Cell Advisory Committee. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 10, 2022. 
TRD-202202167 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 776-2600 

♦ ♦ ♦ 
25 TAC §37.420 

STATUTORY AUTHORITY 

The proposed new section is authorized by Texas Health and 
Safety Code §52.0001, which authorizes the Executive Com-
missioner of HHSC to establish and maintain a Task Force to 
raise awareness of sickle cell disease and sickle cell trait; and 
by Texas Government Code §531.0055, and Texas Health and 
Safety Code §1001.075, which provides that the Executive Com-
missioner of HHSC shall adopt rules and policies necessary for 
the operation and provision of services by the health and human 
services agencies, and efficient enforcement of Texas Health 
and Safety Code §1001.075, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of health and human services by DSHS and for the ad-
ministration of Texas Health and Safety Code, Chapter 1001. 
The proposed new section will implement Texas Government 
Code Chapters 531 and 2110; and Texas Health and Safety 
Code Chapters 52 and 1001. 
§37.420. Sickle Cell Task Force. 
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(a) Statutory authority. The Sickle Cell Task Force (Task 
Force) is established in accordance with Texas Health and Safety Code 
Chapter 52. 

(b) Purpose. The Task Force advises the Texas Department of 
State Health Services (DSHS) to raise awareness of sickle cell disease 
and sickle cell trait. 

(c) Duties. The Task Force performs duties outlined in Texas 
Health and Safety Code Chapter 52. 

(d) Reporting requirements. By December 1 of each year, the 
Task Force must submit a written report to the Governor and the Leg-
islature. The report must summarize the Task Force's work and in-
clude any recommended actions or policy changes endorsed by the 
Task Force. 

(e) Membership. 

(1) The Task Force is composed of seven members ap-
pointed by the Texas Health and Human Services (HHS) Executive 
Commissioner. Membership shall consist of: 

(A) two members from community-based organiza-
tions with experience addressing the needs of individuals with sickle 
cell disease; 

(B) two physicians specializing in hematology; 

(C) two members of the public, each of whom either has 
sickle cell disease or is a parent of a person with sickle cell disease or 
trait; and 

(D) one representative of a health-related institution. 

(2) Members are appointed for staggered two-year terms so 
that the terms of an equal or almost equal number of members expire 
on August 31 of each year. Regardless of the term limit, a member 
serves until his or her replacement has been appointed. This ensures 
sufficient, appropriate representation. 

(3) If a vacancy occurs, the HHS Executive Commissioner 
appoints a person to serve the unexpired portion of that term. 

(f) Bylaws. The Task Force shall adopt bylaws governing Task 
Force operations. 

(g) Officers. The Task Force selects a chair and a vice chair 
of the Task Force from its members. The chair and vice chair serve a 
two-year term as an officer. 

(1) The chair serves until August 31 of each odd-numbered 
year. The vice chair serves until August 31 of each even-numbered 
year. 

(2) A member serves no more than two consecutive terms 
as chair or vice chair. A chair or vice chair may not serve beyond their 
membership term. 

(h) Required training. Each member shall complete all train-
ing on relevant statutes and rules, including this section and Chapters 
551 and 552. 

(i) Travel reimbursement. To the extent permitted by the cur-
rent General Appropriations Act, and if funds are appropriated and 
available, a member of the Task Force may be reimbursed for the mem-
ber's travel to and from meetings in accordance with the HHS Travel 
Policy. 

(j) Date of abolishment. In accordance with Texas Govern-
ment Code §2110.008(b), the Task Force shall be abolished August 31, 
2025. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 10, 2022. 
TRD-202202168 
Cynthia Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 776-2600 

♦ ♦ ♦ 

CHAPTER 133. HOSPITAL LICENSING 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
25 TAC §133.51 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §133.51, concern-
ing In-Person Visitation During a Public Health Emergency or 
Disaster. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 572, 
87th Legislature, 2021, Regular Session. S.B. 572 requires 
HHSC to adopt rules establishing guidelines for certain health 
care facilities, including hospitals and special care facilities, 
to use when developing policies and procedures for in-person 
religious counselor visitation during a public health emergency, 
as required under Texas Health and Safety Code Chapter 260C. 
This proposal also ensures consistency with House Bill (H.B.) 
2211, 87th Legislature, 2021, Regular Session. H.B. 2211 re-
quires a hospital to permit, except under certain circumstances, 
in-person visitation with hospital patients during a qualifying pe-
riod of disaster and allows the hospital to condition this visitation 
upon compliance with certain authorized health and safety mea-
sures under Texas Health and Safety Code §241.012. 
SECTION-BY-SECTION SUMMARY 

Proposed new §133.51 defines relevant terms used in the sec-
tion and requires a hospital to comply with Texas Health and 
Safety Code Chapter 260C and Texas Health and Safety Code 
§241.012. Proposed new §133.51 also establishes guidelines 
with which a hospital must comply when creating and implement-
ing policies and procedures for in-person religious counselor vis-
itation during a public health emergency or disaster, if the hospi-
tal chooses to establish such policies and procedures. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
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(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will not expand an existing rule; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because the rule does not require an entity subject 
to this rule to alter its current business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation that 
does not specifically state that §2001.0045 applies to the rule. 
PUBLIC BENEFIT AND COSTS 

Stephen Pahl, Deputy Executive Commissioner for Regulatory 
Services, has determined that for each year of the first five years 
the rule is in effect, the public benefit will be publicly accessi-
ble information consistent with statutory requirements for hospi-
tal visitation during a public health emergency or disaster and 
ensuring a patient's access to in-person religious counselor visi-
tation during a public health emergency while ensuring the health 
and safety of hospital patients, staff, and visitors by establishing 
the required guidelines for a hospital's visitation policies and pro-
cedures. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because 
the rule does not impose a cost or require a hospital to alter its 
current business practices. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, Austin, 
Texas 78751; or emailed to HCR_PRT@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 

of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R026" in the subject 
line. 
STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Health and Safety Code §241.026, which requires HHSC to 
develop, establish, and enforce standards for the construction, 
maintenance, and operation of licensed hospitals; and Texas 
Health and Safety Code §260C.002, which requires the Ex-
ecutive Commissioner of HHSC to by rule develop guidelines 
to assist health care facilities establish in-person religious 
counselor visitation policies and procedures. 
The new section implements Texas Health and Safety Code 
Chapters 260C and 248. 
§133.51. In-Person Visitation During a Public Health Emergency or 
Disaster. 

(a) The following words and terms, when used in this section, 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Public health emergency--A state of disaster or local 
disaster declared under Texas Government Code Chapter 418 or a pub-
lic health disaster as defined by Texas Health and Safety Code (HSC) 
§81.003. 

(2) Qualifying official disaster order--An order, proclama-
tion, or other instrument issued by the Governor, another official of this 
state, or the governing body or an official of a political subdivision of 
this state declaring a disaster that has infectious disease as the basis for 
the declared disaster. 

(3) Qualifying period of disaster--The period of time the 
area in which a hospital is located is declared to be a disaster area by a 
qualifying official disaster order. 

(4) Religious counselor--An individual acting substantially 
in a pastoral or religious capacity to provide spiritual counsel to other 
individuals. 

(b) In accordance with HSC §260C.002 (relating to In-Person 
Visitation with Religious Counselor), except as provided by subsec-
tions (c) and (d) of this section, a hospital may not prohibit a patient 
from receiving in-person visitation with a religious counselor during a 
public health emergency upon the request of the patient or, if the patient 
is incapacitated, upon the request of the patient's legally authorized rep-
resentative, including a family member of the patient. 

(c) A hospital may prohibit in-person visitation with a reli-
gious counselor during a public health emergency if federal law or a 
federal agency requires the hospital to prohibit in-person visitation dur-
ing that period. 

(d) To the extent that hospital establishes policies and proce-
dures for in-person religious counselor visitation during a public health 
emergency, these policies and procedures shall comply with the follow-
ing: 
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(1) The policies and procedures shall establish minimum 
health and safety requirements for in-person visitation with religious 
counselors consistent with: 

(A) state, local, and federal directives and guidance re-
garding the public health emergency; 

(B) public health emergency and disaster preparedness 
plans; and 

(C) other policies adopted by the hospital, including the 
hospital's general visitation policy and infection control policy. 

(2) The policies and procedures shall address considera-
tions for patients who are receiving end-of-life care. 

(3) The policies and procedures may contain reasonable 
time, place, and manner restrictions on in-person visitation with re-
ligious counselors to mitigate the spread of a communicable disease or 
address a patient's medical condition. 

(4) The policies and procedures may condition in-person 
visitation with religious counselors on the counselor's compliance with 
guidelines, policies, and procedures established under this subsection. 

(e) In accordance with HSC §241.012 (relating to In-Person 
Hospital Visitation During Period of Disaster), a hospital may not, dur-
ing a qualifying period of disaster, prohibit in-person visitation with a 
patient receiving care or treatment at the hospital, unless federal law or 
a federal agency requires the hospital to prohibit in-person visitation 
during that period. 

(f) Notwithstanding subsection (e) of this section, a hospital 
may, during a qualifying period of disaster: 

(1) restrict the number of visitors a patient receiving care 
or treatment at the hospital may receive to not fewer than one, except 
for religious counselors visiting under subsection (b) of this section; 

(2) require a visitor, including a religious counselor visiting 
under subsection (b) of this section, to: 

(A) complete a health screening before entering the 
hospital; and 

(B) wear personal protective equipment at all times 
while visiting a patient at the hospital; and 

(3) deny entry to or remove from the hospital's premises a 
visitor, including a religious counselor visiting under subsection (b) of 
this section, who fails or refuses to: 

(A) submit to or meet the requirements of a health 
screening administered by the hospital; or 

(B) wear personal protective equipment that meets the 
hospital's infection control and safety requirements in the manner pre-
scribed by the hospital. 

(g) A health screening administered by a hospital under this 
section must be conducted in a manner that, at a minimum, complies 
with: 

(1) hospital policy; and 

(2) if applicable, guidance or directives issued by the Texas 
Health and Human Services Commission, the Centers for Medicare and 
Medicaid Services, or another agency with regulatory authority over 
the hospital. 

(h) This section does not require a hospital to: 

(1) provide a specific type of personal protective equip-
ment to a visitor, including a religious counselor visiting under sub-
section (b) of this section; or 

(2) except for a religious counselor visiting under subsec-
tion (b) of this section, allow in-person visitation with a patient receiv-
ing care or treatment at the hospital if an attending physician determines 
and documents in the patient's medical record that in-person visitation 
with that patient may lead to the transmission of an infectious agent 
that poses a serious community health risk. 

(i) A determination made by an attending physician under sub-
section (h) of this section is valid for not more than five days after the 
date the determination is made unless renewed by an attending physi-
cian. 

(j) If a visitor to a hospital is denied in-person visitation with 
a patient receiving care or treatment at a hospital because of a deter-
mination made by an attending physician under subsection (h) of this 
section, the hospital shall: 

(1) provide each day a written or oral update of the patient's 
condition to the visitor if the visitor: 

(A) is authorized by the patient to receive relevant 
health information regarding the patient; 

(B) has authority to receive the patient's health informa-
tion under an advance directive or medical power of attorney; or 

(C) is otherwise the patient's surrogate decision-maker 
regarding the patient's health care needs under hospital policy and other 
applicable law; and 

(2) notify the person who receives the daily update required 
under paragraph (1) of this subsection of the estimated date and time at 
which the patient will be discharged from the hospital. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 10, 2022. 
TRD-202202165 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 506. SPECIAL CARE FACILITIES 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
26 TAC §506.39 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §506.39, concern-
ing In-Person Visitation During a Public Health Emergency or 
Disaster. 
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BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 572, 
87th Legislature, 2021, Regular Session. S.B. 572 requires 
HHSC to adopt rules establishing guidelines for certain health 
care facilities, including special care facilities, to use when 
developing policies and procedures for in-person religious coun-
selor visitation during a public health emergency, as required 
under Texas Health and Safety Code Chapter 260C. 
SECTION-BY-SECTION SUMMARY 

Proposed new §506.39 defines relevant terms used in the sec-
tion and requires a special care facility to comply with the require-
ments for in-person religious counselor visitation during a public 
health emergency under Texas Health and Safety Code Chapter 
260C. Proposed new §506.39 also establishes guidelines with 
which a facility must comply when creating and implementing 
policies and procedures for in-person religious counselor visita-
tion during a public health emergency or disaster, if the facility 
chooses to establish such policies and procedures. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will not expand an existing rule; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because the rule does not require an entity subject 
to this rule to alter its current business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas, does not impose a cost on 
regulated persons, and is necessary to implement legislation that 
does not specifically state that §2001.0045 applies to the rule. 

PUBLIC BENEFIT AND COSTS 

Stephen Pahl, Deputy Executive Commissioner for Regulatory 
Services, has determined that for each year of the first five years 
the rule is in effect, the public benefit will be publicly accessible 
information consistent with statutory requirements for ensuring a 
special care facility resident's access to in-person religious coun-
selor visitation during a public health emergency while ensuring 
the health and safety of facility residents, staff, and visitors by 
establishing required guidelines for a facility's visitation policies 
and procedures. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because 
the rule does not impose a cost or require a special care facility 
to alter its current business practices. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, Austin, 
Texas 78751, or by email to HCR_PRT@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R026" in the subject 
line. 
STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Health 
and Safety Code §248.026, which requires HHSC to adopt rules 
establishing minimum standards for special care facilities; and 
Texas Health and Safety Code §260C.002, which requires the 
Executive Commissioner of HHSC to by rule develop guidelines 
to assist health care facilities establish in-person religious 
counselor visitation policies and procedures. 
The new section implements Texas Health and Safety Code 
Chapters 260C and 248. 
§506.39. In-Person Visitation During a Public Health Emergency or 
Disaster. 

(a) The following words and terms, when used in this section, 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Public health emergency--A state of disaster or local 
disaster declared under Texas Government Code Chapter 418 or a pub-
lic health disaster as defined by Texas Health and Safety Code (HSC) 
§81.003. 
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(2) Religious counselor--An individual acting substantially 
in a pastoral or religious capacity to provide spiritual counsel to other 
individuals. 

(b) In accordance with HSC §260C.002 (relating to In-Person 
Visitation with Religious Counselor), except as provided by subsec-
tions (c) and (d) of this section, a facility may not prohibit a resident 
from receiving in-person visitation with a religious counselor during 
a public health emergency upon the request of the resident or, if the 
resident is incapacitated, upon the request of the resident's legally au-
thorized representative, including a family member of the resident. 

(c) A facility may prohibit in-person visitation with a religious 
counselor during a public health emergency if federal law or a federal 
agency requires the facility to prohibit in-person visitation during that 
period. 

(d) To the extent that facility establishes policies and proce-
dures for in-person religious counselor visitation during a public health 
emergency, these policies and procedures shall comply with the follow-
ing: 

(1) The policies and procedures shall establish minimum 
health and safety requirements for in-person visitation with religious 
counselors consistent with: 

(A) state, local, and federal directives and guidance re-
garding the public health emergency; 

(B) public health emergency and disaster preparedness 
plans; and 

(C) other policies adopted by the facility, including the 
facility's general visitation policy and infection control policy. 

(2) The policies and procedures shall address considera-
tions for residents who are receiving end-of-life care. 

(3) The policies and procedures may contain reasonable 
time, place, and manner restrictions on in-person visitation with re-
ligious counselors to mitigate the spread of a communicable disease or 
address a resident's medical condition. 

(4) The policies and procedures may condition in-person 
visitation with religious counselors on the counselor's compliance with 
guidelines, policies, and procedures established under this subsection. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 10, 2022. 
TRD-202202166 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER A. GENERAL RULES 

34 TAC §3.16 

The Comptroller of Public Accounts proposes new §3.16, con-
cerning delinquent taxpayer financial records; information ex-
change. The new section implements House Bill 1258, 87th Leg-
islature, 2021, which enacted Tax Code, §111.025 (Delinquent 
Taxpayer Financial Records). 
Subsection (a) provides definitions. Paragraphs (1) and (2) de-
fine "account" and "account owner record" using the definitions 
given in Tax Code, §111.025. 
Paragraph (3) defines "comptroller's agent." Tax Code, §111.025 
uses the term but does not define it. The comptroller proposes 
this definition to make the section easier to read and to memo-
rialize that the comptroller will contract with a third-party vendor 
to facilitate the exchange of information with financial institutions 
as provided in §111.025(h). 
Paragraph (4) defines the term "data match." Tax Code, 
§111.025 uses the term but does not define it. The comptroller 
proposes this definition to explain the process during which the 
comptroller will use the information financial institutions provide 
about accounts owned by delinquent taxpayers. 
Paragraphs (5), (6), and (7) define the terms "delinquent tax-
payer," "financial institution," and "inquiry file" using the defini-
tions given in Tax Code, §111.025. 
Subsection (b) describes the exchange of information between 
the comptroller and financial institutions. The subsection incor-
porates the limitation in Tax Code, §111.025(d) that the comptrol-
ler and its agent may only ask a financial institution to exchange 
information once each quarter. 
Paragraphs (1) and (2) explain the two methods of exchanging 
information - the matched accounts method and the all accounts 
method - based upon the description of these two methods in 
Tax Code, §111.025(b). 
Paragraph (3) implements the requirement in Tax Code, 
§111.025(c) that a request for information from the comptroller 
or its agent must be made in a manner that is compatible with 
the financial institution's data processing system. 
Subsection (c) restates Tax Code, §111.025(e), which provides 
that a financial institution may not notify an account holder when 
it exchanges information with the comptroller or the comptroller's 
agent. 
Subsection (d) addresses confidentiality, restating the limitation 
in Tax Code, §111.025(f) that the comptroller, its agent, and fi-
nancial institutions may only use information obtained during an 
exchange of information for the purpose of performing a data 
match. Subsection (d) also memorializes the statement in Tax 
Code, §111.025(f) that the comptroller, its agent, and a finan-
cial institution must return, destroy, or erase information obtained 
during an exchange of information. For consistency, and to en-
sure compliance, subsection (d) provides a deadline by which 
the information must be returned, destroyed, or erased, which 
is the completion of the data match. Finally, subsection (d) ex-
pands on the statutory limitation on the use of account owner 
records, explaining that the comptroller will only use information 
obtained from a financial institution under this section to collect 
delinquent taxes and not for any other debt collection activities 
on behalf of the State. 
Subsection (e) restates Tax Code, §111.025(g), which provides 
that a financial institution is not liable for any good faith actions 
it takes to comply with this section. 
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Subsection (f) provides that levies issued during a data match 
are made within the statutory framework established by Tax 
Code, Chapter 111. 
Subsection (g) restates Tax Code, §111.025(i), which provides 
that a suit to enforce this statute must be brought by the Attorney 
General in the Travis County district courts. 
Brad Reynolds, Chief Revenue Estimator, has determined that 
during the first five years that the proposed new rule is in effect, 
the rule: will not create or eliminate a government program; will 
not require the creation or elimination of employee positions; will 
not require an increase or decrease in future legislative appropri-
ations to the agency; will not require an increase or decrease in 
fees paid to the agency; will not increase or decrease the num-
ber of individuals subject to the rules' applicability; and will not 
positively or adversely affect this state's economy. 
Mr. Reynolds also has determined that the proposed new rule 
would benefit the public by providing for the record match of in-
formation into the current statute to improve efficiency and in-
crease return on delinquent tax collections. The proposed new 
rule would have no fiscal impact on small businesses or rural 
communities. The proposed new rule would have no significant 
fiscal impact on the state government, units of local government, 
or individuals. There would be no significant anticipated eco-
nomic cost to the public. 
You may submit comments on the proposal to James D. 
Arbogast, Chief Counsel for Hearings and Tax Litigation, 
P.O. Box 13528, Austin, Texas 78711-3528, or james.arbo-
gast@cpa.texas.gov. Comments must be received no later than 
30 days from the date of publication of the proposal in the Texas 
Register. 

The amendments are proposed under Tax Code, §111.002 
(Comptroller's Rules, Compliance, Forfeiture), which provides 
the comptroller with the authority to prescribe, adopt, and en-
force rules relating to the administration and enforcement of the 
provisions of Tax Code, Title 2 (State Taxation), and Tax Code, 
§111.025(j), which gives the comptroller authority to adopt rules 
to implement the section. 
This section implements Tax Code, §111.025 (Delinquent Tax-
payer Financial Records). 
§3.16. Delinquent Taxpayer Financial Records; Information Ex-
change. 

(a) Definitions. The following words and terms, when used in 
this subsection, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Account--A demand deposit account, checking or ne-
gotiable order of withdrawal account, savings account, time deposit 
account, or money market mutual fund account. 

(2) Account owner record--A record a financial institution 
uses to report account owner information, including: 

(A) an account holder's name, social security number, 
or federal employer identification number; and 

(B) the account balance and account type. 

(3) Comptroller's agent--A third-party vendor with whom 
the comptroller contracts to facilitate the exchange of information with 
a financial institution. 

(4) Data match--The process by which the comptroller uses 
account holder information provided by a financial institution to secure 
payment of delinquent taxpayer's tax debt. A data match begins when 

a delinquent taxpayer's case is created by the Enforcement Division, 
includes the levy of funds from a delinquent taxpayer's account, and 
ends 30 days after the delinquent taxpayer's case is closed by the En-
forcement Division. 

(5) Delinquent taxpayer--A person who at the time of a data 
match request under subsection (b) of this section is delinquent in a tax 
or fee administered by the comptroller. 

(6) Financial institution--

(A) A depository institution, as defined by Federal De-
posit Insurance Act (12 U.SC. §1813(c)), Section 3(c); 

(B) a federal credit union or state credit union, as those 
terms are defined by Federal Credit Union Act (12 U.S.C. §1752), Sec-
tion 101; or 

(C) the agent of an entity described by subparagraph 
(A) or (B) of this paragraph. 

(7) Inquiry file--An electronic file sent by the comptroller 
or the comptroller's agent to a financial institution that contains a record 
of delinquent taxpayers. 

(b) Exchange of information. Each calendar quarter, a finan-
cial institution doing business in this state shall exchange information 
with the comptroller or the comptroller's agent as provided in this sub-
section. The comptroller and the comptroller's agent may not ask a 
financial institution to exchange information more than once each cal-
endar quarter. 

(1) Matched accounts method. No later than 45 days after 
the date the comptroller or the comptroller's agent provides the inquiry 
file to a financial institution, the financial institution must submit to the 
comptroller or the comptroller's agent an electronic file listing all of the 
account owner records of the accounts owned at the financial institution 
by each delinquent taxpayer identified in the inquiry file. 

(2) Optional method of reporting: all accounts method. In 
lieu of exchanging information using the matched accounts method, a 
financial institution may submit to the comptroller or the comptroller's 
agent an electronic file listing all of the financial institution's account 
owner records for all open accounts. The comptroller or the comptrol-
ler's agent will create an electronic file listing all account owner records 
for the accounts owned at the financial institution by delinquent taxpay-
ers. 

(3) Compatibility. The exchange of information shall be 
performed in a manner that is compatible with the data processing sys-
tem of the financial institution. 

(c) Notification of account holders. A financial institution may 
not notify an account holder that the financial institution has exchanged 
account holder information with the comptroller or the comptroller's 
agent as provided in subsection (b) of this section. 

(d) Confidentiality. Information provided by or to a financial 
institution, the comptroller, or the comptroller's agent for the purpose 
of performing a data match is confidential and may not be used for any 
purpose or disclosed to any person except as necessary to perform a 
data match. The financial institution, the comptroller, and the comp-
troller's agent shall return, destroy, or erase any information obtained 
after completion of the data match. Information collected from a finan-
cial institution pursuant to this section is available for the collection of 
delinquent taxes only and is not available for other debt collection ac-
tivities undertaken by the state. 

(e) Liability of financial institutions for disclosure of informa-
tion. A financial institution is not liable to any person for disclosing 
information to the comptroller under this section or for any other ac-
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tion that the financial institution takes in good faith to comply with this 
section. 

(f) Due process. A statutory levy executed during a data match 
is subject to the statutory procedures and due process protections of Tax 
Code, §111.021 (Notice to Holders of and Levy Upon Assets Belonging 
to Delinquent). 

(g) Suit to enforce exchange of information. A suit to enforce 
this section must be brought by the attorney general in the name of the 
state. Venue for the suit is in Travis County. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on June 9, 2022. 
TRD-202202156 
Jennifer Burleson 
Director, Tax Policy Division 
Comptroller of Public Accounts 
Earliest possible date of adoption: July 24, 2022 
For further information, please call: (512) 475-2220 
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