
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §355.8065, concerning Disproportionate Share Hospital 
Reimbursement Methodology, §355.8066, concerning Hos-
pital-Specific Limit Methodology, and §355.8212, concerning 
Waiver Payments to Hospitals for Uncompensated Charity 
Care. 
BACKGROUND AND PURPOSE 

HHSC has operated portions of the Medicaid program under 
the authority of an 1115 Healthcare Transformation and Quality 
Improvement Demonstration Waiver (1115 Waiver) since 2011. 
When the 1115 Waiver began, Texas received authority for Med-
icaid-managed care for several populations of existing Medicaid 
beneficiaries as well as expenditure authority for two supplemen-
tal funding pools - the Delivery System Reform Incentive Pay-
ment (DSRIP) Program and the Uncompensated Care (UC) Pro-
gram. The non-federal share of the payments was funded using 
primarily local funds matched with federal Medicaid funds. Pay-
ments were valued based on allocations that were made early in 
the waiver development process and were based upon projects, 
and then achievement, not the utilization of Medicaid services. 
When the waiver was renewed in 2017, the Special Terms and 
Conditions of the 1115 Waiver required Texas to reduce expen-
ditures through DSRIP before ultimately ending the DSRIP pro-
gram on September 30, 2021. 
HHSC planned successor financial programs that were referred 
to collectively as the "DSRIP Transition." Through these suc-
cessor financial programs, HHSC was able to fully replace (and 
exceed) the total Medicaid expenditures that would have been 
lost due to the end of DSRIP. This overall maintenance of fund-
ing in the health care system is important because the over-
all economic stability of Texas is not projected to be negatively 
impacted by the DSRIP Transition. However, complicating the 
DSRIP Transition, the COVID-19 global pandemic overlapped 
with the time frame and caused provider market instability and 
fundamental shifts in historically stable utilization. As a result 
of various limitations on expenditures and reimbursements con-
tained within various federal statutes and regulations, HHSC 
was unable to replace expenditures on a per-provider or even 

a per-class basis, and the regional impact of the transition has 
resulted in disparate impacts in rural and urban markets. 
DSRIP's endurance as a payment mechanism in the health care 
system in Texas for 10 years resulted in a reliance on those 
funds for many participating providers to not just incentivize per-
formance, but to finance their underlying infrastructure and cover 
costs. For hospitals, DSRIP was one of several funding streams 
that providers relied on, and the transition from DSRIP to suc-
cessor programs resulted in significant shifts among providers. 
For some rural hospitals and large urban public hospitals, their 
current payment projections for fiscal year 2022 and after are not 
equivalent to their payment levels under DSRIP. This difference 
is largely a result of all successor programs being based in some 
manner on Medicaid beneficiary utilization, rather than an allo-
cation basis. 
HHSC's approach to the DSRIP Transition was to create pro-
grams that were related to the delivery of Medicaid services. 
Given that Medicaid managed care is the Medicaid model 
through which the majority of services are delivered, HHSC 
focused efforts on the modification or creation of directed pay-
ment programs (DPPs) that would enable HHSC to increase 
payments to providers up to their average commercial reim-
bursement . 
Understanding that programs and payments are interlinked due 
to the successive nature of how uncompensated costs are calcu-
lated, HHSC intended to move successively through each pro-
gram in the payment flow to determine whether modifications or 
the creation of new programs were appropriate to support the 
DSRIP Transition. However, due to significant delays in the ap-
proval of the DPPs planned for the DSRIP Transition, these ef-
forts were largely paused until a time when HHSC would have 
more certainty about the landscape of approved payments. Fol-
lowing the approval of the Comprehensive Hospital Increase Re-
imbursement Program (CHIRP), the Texas Incentives for Physi-
cians and Professional Services (TIPPS), and the Rural Access 
for Primary and Preventive Services (RAPPS) in March 2022, 
HHSC began focusing efforts quickly on getting the programs 
implemented and reinvigorating efforts to examine the other pro-
grams. HHSC pursued a Medicaid state plan amendment (SPA) 
to create a new fee-for-service program, the Hospital Augmented 
Reimbursement Program, to act as a mechanism to increase re-
imbursements for public hospitals. Centers for Medicare & Med-
icaid Services (CMS) approved the SPA for public hospitals on 
August 31, 2022. 
Now that the Medicaid payments for services delivered to Med-
icaid beneficiaries have been established, HHSC is moving in 
succession to examine modifications that may be necessary to 
the Disproportionate Share Hospital (DSH) program, as well as 
UC. Both of these programs incorporate payment limits in the al-
location of the program pools, which HHSC has termed the State 
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Payment Cap for the interim calculation and the Hospital-Spe-
cific Limit, a federally determined cap for audit and reconciliation. 
HHSC had many requests from stakeholders related to potential 
modifications for DSH or UC and HHSC examined these pro-
grams in their entirety with the intent of ensuring that the funds 
are allocated in accordance with their purpose, where the funds 
were most likely to benefit a large number of Texans receiv-
ing care, and in accordance with established state policy goals. 
HHSC examined each proposed change against the framework 
of the following goals: 
-no financial harm to state entities; 
-maintain or increase payments to Rural Hospitals, if possible; 
-limit the potential for recoupments of funds at the time of audit 
or reconciliation; 
-ensure compliance with federal laws and regulations and state 
laws; 
-sustainability of program structures, if federal reductions to DSH 
are ever implemented; 
-increase clarity of the regulations; 
-increase transparency of the existing administrative practices; 
and 

-sustain long term stability in the financing of the programs. 
To the greatest extent possible, HHSC believes the proposed 
modifications to the rules adhere to those goals, while also en-
suring that as many hospitals as possible receive sufficient pay-
ments to achieve financial stability and continue providing ser-
vices to Medicaid clients and uninsured Texans. 
State Payment Cap 

From 1993 to 2012, Section 1923 (g)(1)(A) of the Social Secu-
rity Act (SSA) limited a hospital's payments to no more than "the 
costs incurred during the year of furnishing hospital services (as 
determined by the Secretary and net of payments under [the 
Medicaid Act], other than under this section, and by uninsured 
patients) by the hospital to individuals who either are eligible for 
medical assistance under the State plan or have no health in-
surance (or other source of third party coverage) for services 
provided during the year." This definition describes the federal 
Hospital Specific Limit (HSL), the maximum amount a hospital 
can be reimbursed for the cost of services provided to Medicaid 
and uninsured patients. It is the sum of the Medicaid shortfall 
and the hospital's unreimbursed costs of services to the unin-
sured. The HSL limits payments to hospitals in DSH and UC at 
the time of the audit or reconciliation, respectively. A higher HSL 
means a higher potential payment from one or both of those pro-
grams. Both programs have a set amount of funds that may be 
distributed in a program year. 
Consequently, a hospital's DSH and UC payment was also de-
pendent (to a certain extent) on the size of its HSL relative to the 
HSLs of other hospitals in those programs. Section 1923(g) of 
the SSA has limited DSH payments to the HSL since 1993. The 
uninsured component of the calculation has not changed. Until 
2010, HHSC calculated the Medicaid shortfall component using 
Medicaid claim and payment data submitted to Texas Medicaid 
and Healthcare Partnership (TMHP). Only costs associated with 
submitted claims were included; only Medicaid payments offset 
those costs. However, CMS issued guidance in the form of an-
swers to Frequently Asked Questions (FAQs) in January 2010 
that interpreted Section 1923(g) to require that private insurance 

payments and Medicare payments offset costs in the HSL cal-
culation. CMS' response to FAQ 33 instructed that all costs and 
payments associated with Medicaid-eligible patients, who were 
also covered by private insurance, must be included in the HSL 
calculation. This guidance primarily impacted children's hospi-
tals because they serve many children who are presumptively 
eligible for Medicaid based on low birth weight or catastrophic ill-
nesses, without regard to family income or insurance coverage. 
As a result, many low-weight babies and children with disabili-
ties may have family coverage even if they are also eligible for 
Medicaid. If the insurer pays for care at rates higher than the re-
ported Medicaid cost, the insurance payment then acts to offset 
the uninsured or Medicaid shortfall costs of other patients. 
FAQ 34 instructed that costs and payments for patients dually 
eligible for Medicare and Medicaid must be included. This guid-
ance primarily impacted hospitals with high Medicare popula-
tions - i.e., those that serve a lot of dual-eligible patients. In 
response to CMS' guidance, HHSC revised the data it collected 
from hospitals to calculate the HSL for interim payments and the 
DSH audit. Starting in 2011, HHSC reduced hospitals' costs for 
the DSH program by their total private insurance and Medicare 
payment amounts, thus lowering their DSH or UC payments. 
This method of calculating costs is frequently referred to as a 
"full-offset" methodology. 
In December 2014, Texas Children's Hospital (TCH) filed suit 
against CMS in federal district court in the District of Columbia 
(D.C.) challenging FAQ 33. TCH successfully obtained a tem-
porary injunction. CMS was enjoined from enforcing, applying, 
or implementing FAQ 33 and from taking any action to recoup 
federal DSH funds based on a state's noncompliance with the 
policy. The definition at issue was one in which costs for Medic-
aid-secondary clients would be included, but any payments from 
third-party payors would not. This method is frequently referred 
to as a "no offset" methodology. In August 2016, CMS proposed 
a rule requiring that Medicare and other third-party insurance 
payments be considered when determining costs for calculating 
the HSL for DSH program payments. The rule codified CMS' in-
terpretation of Section 1923(g) as articulated in FAQs 33 and 34 
and CMS' arguments in various courts. The rule was to become 
effective June 2, 2017. 
In addition to the TCH lawsuit, numerous lawsuits were filed in 
federal district courts challenging FAQs 33 and 34 and CMS' fi-
nal rule. Courts issued preliminary injunctions against CMS in 
some cases and permanent injunctions when the cases were 
decided on the merits. On February 21, 2018, Doctors Hospi-
tal of Renaissance filed suit against CMS in the United States 
District Court for D.C. challenging FAQ 34 and the final rule. In 
May 2017, The Children's Hospital Association of Texas (CHAT) 
and four free-standing children's hospitals located in Minnesota, 
Virginia, and Washington filed suit in the United States District 
Court for D.C. alleging that CMS' final rule was contrary to the 
Medicaid Act. On March 2, 2018, the court ruled in favor of the 
plaintiffs and vacated the rule. On March 6, 2018, the court is-
sued its memorandum opinion explaining the decision. The court 
determined that Section 1923(g), on its face, does not authorize 
including Medicare payments and private payments in the DSH 
limit calculation. The court vacated the rule and applied the de-
cision to CMS nationwide; not just to plaintiffs. 
On November 4, 2019, the 8th Circuit Court of Appeals ruled in 
favor of CMS and its final rule implementing FAQs 33 and 34. 
The decision was consistent with the August 2019 holding by 
the D.C. Circuit Court of Appeals that ruled against CHAT and 
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reversed the decision of the United State District Court for the 
District of Columbia. The final rule's effective date was retroac-
tive, to June 2, 2017. 
On December 27, 2020, the Consolidated Appropriations Act for 
2021 was signed into law. Included within the legislation was 
a federal statutory change to remove the cost and payments of 
individuals with Medicare or third-party coverage from the def-
inition and calculation of the HSL. This definition is commonly 
referred to as the "MACPAC" definition. 
However, in Texas, two payment caps exist for hospitals that par-
ticipate in DSH and UC. The HSL and the state payment cap 
(SPC), previously known as the interim HSL, that HHSC may de-
fine. The SPC is calculated in the payment year for DSH and UC 
but the federal payment cap is calculated two years after the pay-
ment year using updated data. HHSC had previously linked the 
interim HSL to the final HSL so there would be a limited chance 
that recoupment would occur after the final HSL was calculated. 
Due to the ongoing changes to the HSL, HHSC implemented an 
SPC that is wholly defined by the state and utilizes the full-offset 
methodology. 
At the time that HHSC chose to define the SPC using the full-off-
set methodology, the HSL was similarly defined as using a full-
offset methodology. Beginning in 2021 when the federal HSL 
definition moved to largely reflect the "MACPAC" methodology 
(described above), the two definitions diverged. Subsequently, 
HHSC has seen a large number of recoupments at the time of 
the audit or reconciliation of DSH or UC due to this divergence. 
These recoupments have most significantly impacted rural and 
state-owned institutions. As a result, maintaining the SPC def-
inition as currently defined would be contrary to HHSC's stated 
goals for this project. 
HHSC is proposing modifying the SPC to become a dual-calcu-
lation limitation. This new definition of SPC would be the lesser 
of two payment ceilings. The first payment ceiling will be the 
Full-Offset Payment Ceiling. This payment ceiling will use the 
full-offset methodology to identify costs related to Medicaid and 
uninsured individuals where there are no revenues associated 
with any Medicaid or uninsured individuals available to pay for 
those expenditures. The second payment ceiling will be the Re-
coupment Prevention Payment Ceiling. This payment ceiling will 
use the federal HSL calculation to identify costs that are able 
to be reimbursed, but without inclusion of costs or payments 
that would not be considered during the audit or reconciliation. 
From this two-pronged approach to establishing the payment 
cap, HHSC will meet the goals established above of limiting the 
potential for recoupments, while also balancing the importance 
of financial stability for hospitals serving large portions of Medic-
aid clients or uninsured persons. 
Disproportionate Share Hospital Program 

DSH payments are authorized by federal law to provide hospi-
tals that serve a large share of Medicaid and low-income patients 
with additional funding. DSH payments are supplemental pay-
ments to help cover more of the cost of care for Medicaid and 
low-income patients. These payments cannot exceed a hospi-
tal's uncompensated costs for both Medicaid-enrolled and unin-
sured patients. DSH payments are the only Medicaid payment 
in federal law that is explicitly for paying the unpaid costs of care 
for uninsured patients. It can be used by states to offset or make 
up for low Medicaid base payments. However, it is affected by 
Medicaid base payments and other supplemental funding. For 
example, an increase to a hospital's base Medicaid payment and 

its other non-DSH supplemental funding may decrease a hospi-
tal's Medicaid shortfall, resulting in a reduction in its uncompen-
sated care costs for which DSH pays. 
DSH program payments are made by HHSC to qualifying hos-
pitals that serve a large number of Medicaid and uninsured in-
dividuals. Federal law establishes an annual DSH allotment for 
each state that limits Federal Financial Participation (FFP) for 
total statewide DSH payments made to hospitals. Federal law 
also limits FFP for DSH payments through the hospital-specific 
DSH limit. In Texas, the state has established a State Payment 
Cap that limits the amount of payments that a provider receives 
through the interim payment process. This proposal amends the 
definition of the rural provider classes, establishes a new rural 
DSH pool, describes a methodology for redistribution of certain 
recouped funds, modifies the calculation of the Low-Income Uti-
lization Rate to reflect federal law, updates the calculation of the 
State Payment Cap and payment allocation methodology, estab-
lishes changes to qualifications of the program and makes other 
clarifying amendments. 
This rule amendment will establish an allocation methodology 
that is separate from the SPC to allocate Pool 2 as a payment up 
to a percentage of overall costs. The method will consider hos-
pitals' payment to cost ratio against the set percentage. Hospi-
tals will receive payment based on a set percentage of their total 
costs after consideration of payments. DSH is the only Med-
icaid reimbursement option that remains to reimburse for any 
uncompensated Medicaid costs or non-charity uncompensated 
care. As such, providers who have high levels of non-Medic-
aid utilization, which is common among rural and large public 
providers, may benefit from a method that considers the unique 
opportunity for reimbursement available under DSH. Addition-
ally, a reimbursement methodology that considers the proportion 
of total costs covered could help providers achieve more similar 
percentages of total costs reimbursed. 
The low-income utilization rate (LIUR) is a ratio that represents 
the hospital's volume of inpatient charity care relative to total 
inpatient services. As currently defined, several providers have a 
LIUR over one hundred percent, and the rule is being amended 
to address this. The rule is also being amended to align state 
LIUR definition with the federal definition, and to specify the use 
of LIUR for qualification purposes only. 
The current rule provides that HHSC can redistribute recouped 
funds to eligible providers but does not describe the method 
of the calculation. This rule amendment will provide details of 
the redistribution methodology and describes two methods of 
calculation. The first method was formerly used in DSH years 
2011-2017 and will continue to be implemented for DSH year 
2020 and after and would redistribute funds proportionately to 
remaining Hospital Specific Limit (HSL) room for eligible hospi-
tals. The rule amendment will also describe a second method 
used during DSH years 2018-2019 where recouped funds from 
non-state providers were redistributed to eligible providers using 
a weighted allocation methodology. 
HHSC is incorporating this methodology for calculating payment 
redistributions to increase transparency regarding the existing 
practice. 
HHSC is removing Children's Hospitals as a deemed ownership 
type to align with the federal rule which only provides exemption 
from the Two-Physician requirement in the conditions of partic-
ipation. With this rule amendment, Children's Hospitals will be 
required to meet all eligibility criteria, continue to meet at least 
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one qualification criteria and meet all the conditions of participa-
tion. 
This rule amendment will also create a new condition of partic-
ipation. Beginning in DSH program year 2024, providers, with 
the exception of rural hospitals, will be required to participate in 
all voluntary Medicaid programs that they are eligible for (e.g., 
CHIRP, public HARP, GME) in order to participate in DSH. This 
change will provide safeguard for the state share funding mech-
anism of the program and as a result ensure the stability of the 
DSH program. 
The recommendation from the 2021 DSH workgroups to add 
level one trauma hospitals as a category of hospitals that Texas 
will deem for DSH qualification is not being pursued currently, 
although providers are welcome to provide public comment on 
the topic. 
This amended rule will update the DSH rural definition to match 
the Hospital Inpatient Reimbursement rule §355.8052 and es-
tablish a new rural DSH pool. This change is intended to provide 
increased clarity regarding what hospitals are considered rural 
in the Medicaid program. Within the DSH program allocations, 
there is an opportunity for certain public hospitals to receive pay-
ments through "Pass 3." Pass 3 was intended to allow certain 
public hospitals an additional opportunity to receive DSH fund-
ing for which there was not another source of non-federal share 
funding available. However, a lack of non-federal share funds 
has not occurred in recent years, but HHSC has understood that 
rural hospitals in particular had come to rely on Pass 3 for DSH 
funding. Therefore, HHSC has been setting aside funds for Pass 
3 for several years for this express purpose. 
To more transparently and clearly achieve this purpose, HHSC is 
proposing the creation of a rural DSH sub-pool for hospitals that 
meet the same definition of rural in the inpatient reimbursement 
are categorized. The amount of the sub-pool will be equivalent 
to the amount that has been reserved for Pass 3 in recent years. 
The definition for inflation update factor was previously erro-
neously removed and will be added back to the DSH rule with 
this amendment. The definition for ratio of cost-to-charges has 
been updated to include inpatient and outpatient data. HHSC 
has added a definition for Tax Revenue which has not been 
historically defined. The term Total state and local payments 
has been updated to Total state and local subsidies and now 
includes inpatient and outpatient care to match the federal DSH 
rule. 
Some institution for mental diseases providers have raised a 
concern about in lieu of services where an MCO pays for ser-
vices delivered to clients in the 21-64 age range but the costs 
and payments for these services are not currently included in 
DSH. HHSC is not amending the rule related to this topic but is 
interested in receiving comments on this issue. 
Uncompensated Care Program 

UC payments to hospitals are authorized under Section 1115 
demonstrations. UC payments originated as a way for Texas 
to continue to expand managed care in Medicaid programs and 
continue making supplemental payments to hospitals. States 
negotiate the parameters of their UC pools with CMS. Texas 
UC payments may be used to reduce the actual uncompensated 
cost of medical services provided to uninsured individuals who 
meet a provider's charity care policy. The medical services must 
meet the definition of "medical assistance" as defined in federal 
law. 

Under the terms of the January 15, 2021 1115 Waiver, HHSC ne-
gotiated for the continuation and resizing of the UC pool. The re-
sult of the first pool resizing is an increase in the pool by approxi-
mately $600 million annually, for a total of $4.5 billion for demon-
stration years 12 through 16. This expenditure authority may 
be utilized only for providers that are authorized to participate 
in UC who demonstrate charity care expenses. HHSC recom-
mends that the new, additional UC funding be considered for a 
different allocation methodology than the previously extant $3.9 
billion. HHSC proposes defining this sub-pool as the High Impe-
cunious Charge Hospital (HICH pool). Eligibility to receive funds 
from this pool would be restricted to rural hospitals, state-owned 
hospitals, and hospitals that have at least 30 percent of their 
charges from serving uninsured persons. HHSC is proposing 
using 30 percent of charges as this threshold represents a very 
small number of hospitals - indicating that 30 percent is truly rare 
and a high portion of charges. However, HHSC is interested in 
receiving comments on whether a different percentage than 30% 
should be considered. This will target these funds to hospitals 
that serve a large volume of uninsured persons as part of their 
patient-mix as well as rural hospitals and state-owned facilities, 
consistent with HHSC's established goals. 
In addition, the proposed update removes the Regional Health 
Partnership (RHP) eligibility requirement that is no longer in ef-
fect as the RHP is no longer in operation with the discontinuation 
of DSRIP. 
Clarifying Amendments 

Throughout all three rules, HHSC has attempted, when possible, 
to align definitions, remove references to DSRIP or DSRIP-re-
lated requirements, and make other changes for clarity and ease 
of reading. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §355.8065(b) adds the definition 
for "inflation update factor" as it was erroneously deleted. The 
definition for "non-rural hospital" is added, which is any hospital 
that does not meet the definition of rural hospital in the inpatient 
rule definition from §355.8052. The definition for "Public Health 
Hospital" is added. The definition for "State-owned teaching hos-
pital," is added, which refers to the definition in the inpatient hos-
pital rule §355.8052. The definition for "Tax Revenue" is added 
to define a term that has been used in the program but has not 
been in the Texas Administrative Code. 
The definition for "rural public-financed hospital" is deleted; it 
has been combined with rural public hospital. The definition for 
"state chest hospital," "urban public hospital," and "urban public 
hospital - Class two" is deleted. 
The proposed amendment to §355.8065(b) updates the defini-
tion for "Children's hospital" to refer to the inpatient rule definition 
from §355.8052. The definition for "institution for mental disease 
(IMD)" is updated to refer to the Social Security Act and free-
standing psychiatric facility rule §355.8060. The definition for 
"non-urban public hospital" is updated. The definition for "Ratio 
of cost-to-charges" is updated to include inpatient and outpatient 
data. 
The proposed amendment to §355.8065(b) updates the defini-
tion for "Rural public hospital" to match the inpatient rule def-
inition of rural from §355.8052, defines public hospital in sub-
paragraph (A), and defines public-financed in subparagraph (B). 
The definition for "State Institution for mental diseases" is up-
dated to reference the Social Security Act and freestanding psy-
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chiatric rule §355.761. The definition for "State-owned hospital" 
is updated to refer to the definitions of "state IMD," "state-owned 
teaching hospital," and "public health hospital." 
The proposed amendment to §355.8065(b) updates the term 
"Total state and local payments" to "Total state and local sub-
sidies" to match the federal terminology. The amendment adds 
inpatient and outpatient data and includes tax revenue within the 
term. The definition for "urban public hospital--Class one" is up-
dated to "transferring public hospital." 
The proposed amendment to §355.8065(c)(3)(E) adds clarifica-
tion that for mergers, data will be merged if liabilities are as-
sumed through the merger agreement. 
The proposed amendment to §355.8065(d)(2) updates the low-
income utilization rate calculation to match the federal LIUR cal-
culation. The proposed amendment to §355.8065(d)(4) deletes 
the term "Children's hospitals" from being deemed to qualify as 
this ownership type is not federally deemed and deletes state 
chest hospitals and state IMDs as these are already included in 
the definition of state-owned hospitals. The proposed amend-
ment to §355.8065(d)(5) adds clarification that merged hospitals 
must meet the requirements of subsection (c)(3)(E). 
The proposed amendment to §355.8065(e)(3)(C) adds Public 
Health Hospitals as exempt from the trauma condition of par-
ticipation to align with current practice. Section 355.8065(e)(8) 
updates the "Rate Analysis Department" to "Provider Finance 
Department." New paragraph (9) is added to §355.8065 to add a 
new condition of participation: Participation in all voluntary Med-
icaid programs. This will be a new requirement for all non-ru-
ral DSH participants except for state-owned hospitals starting in 
FFY 2024. 
The proposed amendment to §355.8065(g)(1) renames the 
paragraph "state-owned hospitals" and revises state chest 
hospitals to public health hospitals. Section 355.8065(g)(2) is 
revised to establish a set aside amount for rural public providers. 
Paragraph (g)(3) is updated to rename the paragraph from 
"other hospitals" to "non-state hospitals." This update aligns the 
rule text with the calculation file tabs. Clarification is also added 
that rural public hospitals are eligible for this amount, and in 
subparagraph (A), that the non-state allocation is after both (1), 
the state, and (2), the rural public distribution. 
The proposed amendment to §355.8065(h) adds an additional 
data verification criterion in paragraph (1)(A), data sources, to 
give providers approved data sources for the application sub-
mission. Subsection (h)(2) is updated to include "for non-state 
hospitals." Subsection (h)(2)(B)(ii) updates "urban public hospi-
tal" to "transferring public hospital," adds the term "or non-urban" 
and deletes the word "rural," and "rural public financed hospital." 
The proposed amendment to §355.8065 deletes (h)(2)(C)(iii)(I) 
urban public hospitals -class two since this class is no longer in-
cluded in the rule. Subsection (h)(2)(C)(iii)(I) non-urban public 
hospitals updates the language to not include pool two pass one 
and pass two, since the second pass will not be necessary with a 
percentage of cost covered methodology, and the conditions of 
general revenue shortage was removed. The proposed amend-
ment to §355.8065 (h)(2)(C)(iii)(II) updates "urban public hospi-
tals--class one" to "transferring public hospitals," and eliminates 
pool two pass two, since the second pass will not be necessary 
with a percentage of cost covered methodology. 
The proposed amendment to §355.8065(h) replaces paragraph 
(3), weighting factors, with new paragraph (3), Calculation of 
percentage of cost covered. Subsection (h)(4) is renamed from 

"Pass One distribution and payment calculation for Pools One 
and Two" to "Distribution and payment calculation for Pools 
One and Two." The amendment also updates the methodology 
throughout the paragraph to explain how the percentage of cost 
covered will be applied to the Pool One and Two calculation. 
Paragraph (5), Pass Two for Pool One and Two, is deleted 
since the second pass will not be necessary with a percentage 
of cost covered methodology. Paragraph (6) is renumbered to 
paragraph (5) and several updates are made including updating 
the hospital classes and removing references to pool one and 
pool two pass two. New paragraph (7), Rural public hospital 
pool distribution and calculation. This paragraph describes how 
to distribute the rural public allocation among the rural public 
hospitals based on remaining percentage of cost covered. 
Paragraph (8) updates the Pass Three to include, "Pass Three 
- if any portion non-federal share of the available DSH funds 
is not fully funded, the remaining allocation will be available to 
non-urban public hospitals that met the funding requirements 
described in paragraph (2)(C) of this subsection." It also updates 
rural public and rural public-financed to the term non-urban pub-
lic. Paragraph (9), Reallocating funds if hospital closes, loses 
its license or eligibility, or files bankruptcy, is updated to note 
that state hospitals receive reallocated funds first, followed by 
all other DSH hospitals. This was updated to align with current 
practice. Paragraph (11) is revised to describe the procedure 
of first reducing non-state IMDs by a pro-rata reduction in the 
event that the sum of the annual payment amounts for state 
owned and non-state owned IMDs exceed the annual Federal 
IMD limit. 
The proposed amendment to §355.8065 (i) adds state natural 
disaster area to the subsection. 
The proposed amendment to §355.8065(k)(5) revises the de-
partment name from "Rate Analysis Department" to "Provider Fi-
nance Department" and updates "Director of Hospital Rate Anal-
ysis" to "Director of Hospital Finance." 
The proposed amendment to §355.8065 adds subsection (p) Re-
distribution of recouped funds in order to document and align the 
rule with current practice. 
The proposed amendment to §355.8066 renames the section 
"State Payment Cap and Hospital-Specific Limit Methodology." 
Subsection (a), Introduction, is updated to include reference to 
§355.8212, Waiver Payments to Hospitals for Uncompensated 
Charity Care. 
The proposed amendment to §355.8066(b) adds a definition 
for "Demonstration Year," "DSH and UC Application Request 
Form," "Federal Fiscal Year (FFY)," "Full-Offset Payment Ceil-
ing," "Medicaid payor type," "Recoupment Prevention Payment 
Ceiling," and "Uncompensated Care Hospital." 
The proposed amendment to §355.8066(b) deletes the definition 
for "Non-DSH survey" and "Ratio of cost-to-charges." 
The term "DSH survey" is replaced with "DSH and Uncompen-
sated Care (UC) Application" to match the terminology used and 
the definition is updated. The proposed amendment updates 
subsection (b)(12), Hospital-specific limit, to include reference 
to Section 1923(g) of the Social Security Act, add clarifying lan-
guage, and remove the mention of "Delivery System Reform In-
centive Payment" as the program no longer exists. The definition 
for "Institution for mental diseases (IMD)" is updated. The defi-
nition for Outpatient charges is updated to change language for 
"hospital specific limit" to "a payment cap or limit." 
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The proposed amendment to §355.8066(b) updates the defini-
tion for "State payment cap" to remove the mention of "Delivery 
System Reform Incentive Payment" as the program no longer 
exists and to clarify language. The term "Total state and local 
payments" is updated to "Total state and local subsides" to align 
with the definition in §355.8065. 
The proposed amendment to §355.8066(c), Calculating a state 
payment cap, updates the subsection by removing the words 
"hospital-specific limit," replacing the term "DSH or non-DSH sur-
vey" with "DSH and UC Application," and clarifying paragraph 
references and language. 
The proposed amendment to §355.8066(c)(1) replaces the 
phrase "State Payment Cap" with "Calculation of uninsured and 
Medicaid costs and payments," the term "survey" is replaced 
with "application", and state and local "payments" with "sub-
sidies." The proposed amendment to §355.8066(c)(1) adds 
directed payments as an adjustment factor that can be applied 
to Medicaid payment data to align with current practice. The 
paragraph has been reorganized for clarity. 
The proposed amendment to §355.8066(c)(1)(D) replaces "cal-
culation of the state payment cap" with "calculation of the full-
offset payment ceiling" to clearly explain the payments, costs, 
and inflator used for this payment ceiling. The amendment to 
§355.8066(c)(2), which is renumbered as (c)(3), replaces "Hos-
pital-specific limit" with "Calculation of the Recoupment Preven-
tion Payment Ceiling" to explain the methodology for the new 
recoupment prevention payment ceiling used in Federal Fiscal 
Year 2023 and forward to prevent recoupments. New subpara-
graph (c)(4), State Payment Cap, explains the new state pay-
ment cap for Federal Fiscal Year 2023 and forward and to pre-
serve the previous definitions of state payment cap used in years 
before Federal Fiscal Year 2023. New subparagraph (d), Hospi-
tal-Specific Limit, updates references and adds a procedure for 
requesting a federally authorized exception to the HSL calcula-
tion. 
The proposed amendment to §355.8066(d) replaces the phrase 
"Due date for DSH or non-DSH survey" with "Due date for DSH 
and UC Application," the term "Rate Analysis" with "Provider Fi-
nance Department," and the term "survey" with "application." 
The proposed amendment to §355.8066(e) updates the term 
"DSH or non-DSH survey" to "DSH and UC Application," adds 
"unless it is related to exceptions permitted by Section 1923(g) 
of the Social Security Act" as an applicable category of data that 
providers can request a review for, and adds the uncompensated 
care payment amounts in §355.8212 as a category that HHSC 
will not consider for a review request. 
The proposed amendment to §355.8212(b) deletes the definition 
for "Affiliation Agreement," "Anchor," "Delivery System Reform 
Incentive Payments (DSRIP)," "Large public hospital," "Regional 
Healthcare Partnership (RHP)," and "RHP plan." 
The proposed amendment to §355.8112(b) adds definitions for 
"Impecunious charge ratio," "Medicaid cost report," "Non-public 
hospital," "Public Health Hospital (PHH)," "State institution for 
mental diseases (State IMD)," "State-owned hospital," "State-
owned teaching hospital," "State Payment Cap," and "Transfer-
ring public hospital." 
The proposed amendment to §355.8212(b) updates the defini-
tion for "Disproportionate Share Hospital (DSH)" to add a refer-
ence to §355.8065 and the definition for "Institution for mental 

diseases (IMD)" to add a reference to §1905(i) of the Social Se-
curity Act, §355.8060, and §355.761. 
The proposed amendment to §355.8212(b) updates the defini-
tion for "Uncompensated-care payments" to remove reference 
to paragraph (5) of the subsection to improve clarity of the defi-
nition. 
The proposed amendment to §355.8212(c) deletes paragraph 
(1)(B) to remove language relating to affiliation agreements, an-
chors, and certification requirements that are no longer applica-
ble and adds new language to describe the UC application fee 
for non-public providers and to describe the requirement for all 
non-rural hospitals, except for state hospitals, to enroll, partici-
pate and comply with requirements for all voluntary supplemen-
tal Medicaid or directed Medicaid programs in order to participate 
in the UC program. 
The proposed amendment to §355.8212 updates subsection 
(c)(2) to remove subparagraph (B), the RHP eligibility require-
ment and the content in subsection (c)(2)(A) is combined into 
paragraph (c)(2). 
The proposed amendment to §355.8212(c)(3) removes the RHP 
eligibility requirement, reference to affiliation, and adds subpara-
graph (C) to provide details and requirements for merging data 
in the UC program. 
The proposed amendment to §355.8212(f)(2)(A) describes UC 
pools in each demonstration year and establishes a high impecu-
nious charge hospital (HICH) pool effective Demonstration Year 
12 and forward. The amendment to paragraph (2)(B)(i) makes a 
reference to the new state-owned hospital definition in subsec-
tion (b). The amendment to subsection (f)(2)(D) defines eligible 
hospitals for the high impecunious charge hospital (HICH) pool 
and describes the calculation methodology for the pool amount. 
Subsection (f)(2)(E) is updated to accurately reflect reference 
to subparagraphs "(B)-(D) of this paragraph" following rule text 
changes. 
The proposed amendment to §355.8212(g)(2)(A)(iv) updates 
"large hospital" to "transferring hospitals" and removes reference 
to "affiliation agreement" that is no longer valid. Subsections 
(g)(3)(A) and (g)(3)(B) are updated to change "CMS 2552-10" 
cost report to "Medicaid" cost report for clarity and consistency 
across rules. Subsection (g)(6)(B)(i) is updated to clarify that the 
payment data point includes the advance payments described 
in paragraph (9) of the subsection. 
The proposed amendment to §355.8212 updates subsections 
(h)(1)(A) to add the word "maximum" to payment amount to clar-
ify language. Subsection (h)(2) is updated to remove reference 
to "affiliation" which is no longer valid. 
Along with these edits, editorial revisions are made to update 
numbering, references, and punctuation. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect 
(1) the proposed rules will not create or eliminate a government 
program; 
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(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will not create a new rule; 
(6) the proposed rules will expand an existing rule; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rules do not impose any additional costs on 
small businesses, micro-businesses, or rural communities that 
are required to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because these rules do not impose a cost on regulated 
persons. 
PUBLIC BENEFIT AND COSTS 

Victoria Grady, Director of Provider Finance, has determined that 
for each year of the first five years the rules are in effect, the pub-
lic will benefit from the adoption of the rules due to the avoidance 
of recoupments that might otherwise occur, improved alignment 
of payments with their intended purpose, and increased trans-
parency with the new details included in the rules. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
cause the rules do not impose any additional fees or costs on 
those who are required to comply. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC HEARING 

A public hearing to receive comments on the proposal will 
be held by HHSC through a webinar. The meeting date 
and time will be posted on the HHSC Communications and 
Events Website at https://hhs.texas.gov/about-hhs/commu-
nications-events and the HHSC Provider Finance Hospitals 
website at https://pfd.hhs.texas.gov/hospitals-clinic/hospital-ser-
vices/disproportionate-share-hospitals. 
Please contact the Provider Finance Department Hospital 
Finance section at pfd_hospitals@hhsc.state.tx.us if you have 
questions. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Christina Nip in the HHSC Provider Finance for Hospitals depart-
ment at pfd_hospitals@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to the 
HHSC Provider Finance Department, Mail Code H-400, P.O. 
Box 149030, Austin Texas 78714-9030, or by e-mail to pfd_hos-
pitals@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) e-mailed be-
fore midnight on the last day of the comment period. If the last 
day to submit comments falls on a holiday, comments must be 
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When e-mailing comments, 
please indicate "Comments on Proposed Rule 23R021" in the 
subject line. 
DIVISION 4. MEDICAID HOSPITAL 
SERVICES 
1 TAC §355.8065, §355.8066 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out HHSC's duties; 
Texas Human Resources Code §32.021 and Texas Government 
Code §531.021(a), which provide HHSC with the authority to 
administer the federal medical assistance (Medicaid) program 
in Texas; and Texas Government Code §531.021(b-1), which 
establishes HHSC as the agency responsible for adopting 
reasonable rules governing the determination of fees, charges, 
and rates for medical assistance payments under the Texas 
Human Resources Code Chapter 32. 
The amendments affect Texas Government Code Chapter 531 
and Texas Human Resources Code Chapter 32. 
§355.8065. Disproportionate Share Hospital Reimbursement 
Methodology. 

(a) Introduction. Hospitals participating in the Texas Medic-
aid program that meet the conditions of participation and that serve 
a disproportionate share of low-income patients are eligible for reim-
bursement from the disproportionate share hospital (DSH) fund. The 
Texas Health and Human Services Commission (HHSC) will establish 
each hospital's eligibility for and amount of reimbursement using the 
methodology described in this section. 

(b) Definitions. 

(1) Adjudicated claim--A hospital claim for payment for a 
covered Medicaid service that is paid or adjusted by HHSC or another 
payer. 

(2) Available DSH funds--The total amount of funds that 
may be distributed to eligible qualifying DSH hospitals for the DSH 
program year, based on the federal DSH allotment for Texas (as deter-
mined by the Centers for Medicare & Medicaid Services) and available 
non-federal funds. HHSC may divide available DSH funds for a pro-
gram year into one or more portions of funds to allow for partial pay-
ment(s) of total available DSH funds at any one time with remaining 
funds to be distributed at a later date(s). If HHSC chooses to make a 
partial payment, the available DSH funds for that partial payment are 
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limited to the portion of funds identified by HHSC for that partial pay-
ment. 

(3) Available general revenue funds--The total amount of 
state general revenue funds appropriated to provide a portion of the 
non-federal share of DSH payments for the DSH program year for non-
state-owned hospitals. If HHSC divides available DSH funds for a 
program year into one or more portions of funds to allow for partial 
payment(s) of total available DSH funds as described in paragraph (2) 
of this subsection, the available general revenue funds for that partial 
payment are limited to the portion of general revenue funds identified 
by HHSC for that partial payment. 

(4) Bad debt--A debt arising when there is nonpayment on 
behalf of an individual who has third-party coverage. 

(5) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(6) Charity care--The unreimbursed cost to a hospital of 
providing, funding, or otherwise financially supporting health care ser-
vices on an inpatient or outpatient basis to indigent individuals, either 
directly or through other nonprofit or public outpatient clinics, hospi-
tals, or health care organizations. A hospital must set the income level 
for eligibility for charity care consistent with the criteria established in 
§311.031, Texas Health and Safety Code. 

(7) Charity charges--Total amount of hospital charges for 
inpatient and outpatient services attributed to charity care in a DSH 
data year. These charges do not include bad debt charges, contractual 
allowances, or discounts given to other legally liable third-party payers. 

(8) Children's hospital--A hospital that is a Children's hos-
pital as defined in §355.8052 of this chapter (relating to Inpatient Hos-
pital Reimbursement). [A hospital within Texas that is recognized by 
Medicare as a children's hospital and is exempted by Medicare from 
the Medicare prospective payment system.] 

(9) Disproportionate share hospital (DSH)--A hospital 
identified by HHSC that meets the DSH program conditions of partici-
pation and that serves a disproportionate share of Medicaid or indigent 
patients. 

(10) DSH data year--A twelve-month period, two years be-
fore the DSH program year, from which HHSC will compile data to 
determine DSH program qualification and payment. 

(11) DSH program year--The twelve-month period begin-
ning October 1 and ending September 30. 

(12) Dually eligible patient--A patient who is simultane-
ously eligible for Medicare and Medicaid. 

(13) Governmental entity--A state agency or a political 
subdivision of the state. A governmental entity includes a hospital 
authority, hospital district, city, county, or state entity. 

(14) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(15) Hospital-specific limit (HSL) --The maximum pay-
ment amount, as applied to payments made during a prior DSH 
program year, that a hospital may receive in reimbursement for the 
cost of providing Medicaid-allowable services to individuals who 
are Medicaid-eligible or uninsured. The hospital-specific limit is 
calculated using the methodology described in §355.8066 of this 
division [title] (relating to State Payment Cap and Hospital-Specific 
Limit Methodology) using actual cost and payment data from the DSH 
program year. 

(16) Independent certified audit--An audit that is con-
ducted by an auditor that operates independently from the Medicaid 
agency and the audited hospitals and that is eligible to perform the 
DSH audit required by CMS. 

(17) Indigent individual--An individual classified by a hos-
pital as eligible for charity care. 

(18) Inflation update factor--Cost of living index based on 
annual CMS prospective payment system hospital market basket index. 

(19) [(18)] Inpatient day--Each day that an individual is an 
inpatient in the hospital, whether or not the individual is in a specialized 
ward and whether or not the individual remains in the hospital for lack 
of suitable placement elsewhere. The term includes observation days, 
rehabilitation days, psychiatric days, and newborn days. The term does 
not include swing bed days or skilled nursing facility days. 

(20) [(19)] Inpatient revenue--Amount of gross inpatient 
revenue derived from the most recent completed Medicaid cost report 
or reports related to the applicable DSH data year. Gross inpatient rev-
enue excludes revenue related to the professional services of hospi-
tal-based physicians, swing bed facilities, skilled nursing facilities, in-
termediate care facilities, other nonhospital revenue, and revenue not 
identified by the hospital. 

(21) [(20)] Institution for mental diseases (IMD)--A hospi-
tal that is primarily engaged in providing psychiatric diagnosis, treat-
ment, or care of individuals with mental illness, defined in §1905(i) of 
the Social Security Act. IMD hospitals are reimbursed as freestanding 
psychiatric facilities under §355.8060 of this division (relating to Re-
imbursement Methodology for Freestanding Psychiatric Facilities) and 
§355.761 of this chapter (relating to Reimbursement Methodology for 
Institutions for Mental Diseases (IMD). 

(22) [(21)] Intergovernmental transfer (IGT)--A transfer of 
public funds from a governmental entity to HHSC. 

(23) [(22)] Low-income days--Number of inpatient days 
attributed to indigent patients, calculated as described in subsection 
(h)(4)(A)(ii) of this section. 

(24) [(23)] Low-income utilization rate--A ratio, calcu-
lated as described in subsection (d)(2) of this section, that represents 
the hospital's volume of inpatient charity care relative to total inpatient 
services. 

(25) [(24)] Mean Medicaid inpatient utilization rate--The 
average of Medicaid inpatient utilization rates for all hospitals that have 
received a Medicaid payment for an inpatient claim, other than a claim 
for a dually eligible patient, that was adjudicated during the relevant 
DSH data year. 

(26) [(25)] Medicaid contractor--Fiscal agents and man-
aged care organizations with which HHSC contracts to process data 
related to the Medicaid program. 

(27) [(26)] Medicaid cost report--Hospital and Hospital 
Health Care Complex Cost Report (Form CMS 2552), also known as 
the Medicare cost report. 

(28) [(27)] Medicaid hospital--A hospital meeting the qual-
ifications set forth in §354.1077 of this title (relating to Provider Par-
ticipation Requirements) to participate in the Texas Medicaid program. 

(29) [(28)] Medicaid inpatient utilization rate (MIUR)--A 
ratio, calculated as described in subsection (d)(1) of this section, that 
represents a hospital's volume of Medicaid inpatient services relative 
to total inpatient services. 
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(30) [(29)] MSA--Metropolitan Statistical Area as defined 
by the United States Office of Management and Budget. MSAs with 
populations greater than or equal to 137,000, according to the most 
recent decennial census, are considered "the largest MSAs." 

(31) [(30)] Non-federal percentage--The non-federal per-
centage equals one minus the federal medical assistance percentage 
(FMAP) for the program year. 

(32) Non-rural hospital--Any hospital that does not meet 
the definition of rural hospital as defined in §355.8052 of this chapter. 

(33) [(31)] Non-urban public hospital--A hospital other 
than a transferring public hospital that is: [A rural public-financed 
hospital, as defined in paragraph (37) of this subsection, or a hospital 
owned and operated by a governmental entity other than hospitals in 
Urban public hospital - Class one or Urban public hospital - Class 
two.] 

(A) owned and operated by a governmental entity; or 

(B) operated under a lease from a governmental entity 
in which the hospital and governmental entity are both located in the 
same county, and the hospital and governmental entity have both signed 
an attestation that they wish the hospital to be treated as a public hospi-
tal for all purposes under both this section and §355.8212 of this sub-
chapter (relating to Waiver Payments to Hospitals for Uncompensated 
Charity Care). 

(34) [(32)] Obstetrical services--The medical care of 
a woman during pregnancy, delivery, and the post-partum period 
provided at the hospital listed on the DSH application. 

(35) [(33)] PMSA--Primary Metropolitan Statistical Area 
as defined by the United States Office of Management and Budget. 

(36) [(34)] Public funds--Funds derived from taxes, assess-
ments, levies, investments, and other public revenues within the sole 
and unrestricted control of a governmental entity. Public funds do not 
include gifts, grants, trusts, or donations, the use of which is condi-
tioned on supplying a benefit solely to the donor or grantor of the funds. 

(37) Public Health Hospital (PHH)--The Texas Center for 
Infectious Disease or any successor facility operated by the Department 
of State Health Services. 

(38) [(35)] Ratio of cost-to-charges [(inpatient only)]--A 
ratio that covers all applicable hospital costs and charges relating to 
inpatient care and outpatient care. This ratio will be calculated for in-
patient and outpatient services and, does not distinguish between payer 
types such as Medicare, Medicaid, or private pay. 

(39) [(36)] Rural public hospital--A hospital that is a rural 
hospital as defined in §355.8052 of this chapter and is either: 

(A) owned and operated by a governmental entity; or 
[that is located in a county with 500,000 or fewer persons, based on the 
most recent decennial census] 

(B) is under a lease from a governmental entity in 
which the hospital and governmental entity are both located in the 
same county and the hospital and governmental entity have both 
signed an attestation that they wish to be treated as a public hospital 
for all purposes under this section. 

[(37) Rural public-financed hospital--A hospital operating 
under a lease from a governmental entity in which the hospital and 
governmental entity are both located in the same county with 500,000 
or fewer persons, based on the most recent decennial census, where the 
hospital and governmental entity have both signed an attestation that 
they wish the hospital to be treated as a public hospital for all purposes 

under both this section and §355.8201 of this title (relating to Waiver 
Payments to Hospitals for Uncompensated Care).] 

[(38) State chest hospital--A public health facility operated 
by the Department of State Health Services designated for the care and 
treatment of patients with tuberculosis.] 

(40) [(39)] State institution for mental diseases (State 
IMD)--A hospital that is primarily engaged in providing psychiatric 
diagnosis, treatment, or care of individuals with mental illness defined 
in §1905(i) of the Social Security Act and that is owned and operated 
by a state university or other state agency. State IMD hospitals are 
reimbursed as freestanding psychiatric facilities under §355.761 of 
this chapter [and that is owned and operated by a state university or 
other state agency]. 

(41) [(40)] State-owned hospital--A hospital that is defined 
as a state IMD, state-owned teaching hospital, or a Public Health Hos-
pital (PHH) in this section [owned and operated by a state university 
or other state agency]. 

(42) State-owned teaching hospital--A hospital that is a 
state-owned teaching hospital as defined in §355.8052 of this chapter. 

(43) [(41)] State payment cap--The maximum payment 
amount, as applied to payments that will be made for the DSH 
program year, that a hospital may receive in reimbursement for the 
cost of providing Medicaid-allowable services to individuals who are 
Medicaid-eligible or uninsured. The state payment cap is calculated 
using the methodology described in §355.8066 of this title (relating to 
Hospital-Specific Limit Methodology) using interim cost and payment 
data from the DSH data year. 

(44) Tax Revenue--Funds derived from local taxes that are 
assessed and payable to a hospital or a hospital district. For purposes 
of this section, Tax Revenue does not include mandatory payments re-
ceived by a local governmental entity that is authorized by a relevant 
chapter of Subtitle D, Title 4, Texas Health and Safety Code, to operate 
a Local Provider Participation Fund (LPPF). 

(45) [(42)] Third-party coverage--Creditable insurance 
coverage consistent with the definitions in 45 Code of Federal Regu-
lations (CFR) Parts 144 and 146, or coverage based on a legally liable 
third-party payer. 

(46) [(43)] Total Medicaid inpatient days--Total number of 
inpatient days based on adjudicated claims data for covered services 
for the relevant DSH data year. 

(A) The term includes: 

(i) Medicaid-eligible days of care adjudicated by 
managed care organizations or HHSC; 

(ii) days that were denied payment for spell-of-ill-
ness limitations; 

(iii) days attributable to individuals eligible for 
Medicaid in other states, including dually eligible patients; 

(iv) days with adjudicated dates during the period; 
and 

(v) days for dually eligible patients for purposes of 
the MIUR calculation described in subsection (d)(1) of this section. 

(B) The term excludes: 

(i) days attributable to Medicaid-eligible patients 
ages 21 through 64 in an IMD; 

(ii) days denied for late filing and other reasons; and 
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(iii) days for dually eligible patients for purposes of 
the following calculations: 

(I) Total Medicaid inpatient days, as described in 
subsection (d)(3) of this section; and 

(II) Pass one distribution, as described in subsec-
tion (h)(4) of this section. 

(47) [(44)] Total Medicaid inpatient hospital payments--
Total amount of Medicaid funds that a hospital received for adjudi-
cated claims for covered inpatient services during the DSH data year. 
The term includes payments that the hospital received: 

(A) for covered inpatient services from managed care 
organizations and HHSC; and 

(B) for patients eligible for Medicaid in other states. 

(48) [(45)] Total state and local subsidies [payments]--To-
tal amount of state and local payments that a hospital received for inpa-
tient and outpatient care during the DSH data year. The term includes 
payments under state and local programs that are funded entirely with 
state general revenue funds and state or local tax funds, such as County 
Indigent Health Care, Children with Special Health Care Needs, and 
Kidney Health Care. The term excludes payment sources that contain 
federal dollars such as Medicaid payments, Children's Health Insur-
ance Program (CHIP) payments funded under Title XXI of the Social 
Security Act, Substance Abuse and Mental Health Services Adminis-
tration, Ryan White Title I, Ryan White Title II, Ryan White Title III, 
and contractual discounts and allowances related to TRICARE, Medi-
care, and Medicaid. The term also includes tax revenue. 

[(46) Urban public hospital--Any of the urban hospitals 
listed in paragraph (47) or (48) of this subsection.] 

(49) [(47)] Transferring public [Urban public] hospital 
[- Class one]--A hospital that is owned and operated by one of the 
following entities: the Dallas County Hospital District, the El Paso 
County Hospital District, the Harris County Hospital District, the 
Tarrant County Hospital District, or the University Health System of 
Bexar County. 

[(48) Urban public hospital - Class two--A hospital oper-
ated by or under a lease contract with one of the following entities: the 
Ector County Hospital District, the Lubbock County Hospital District, 
or the Nueces County Hospital District.] 

(c) Eligibility. To be eligible to participate in the DSH pro-
gram, a hospital must: 

(1) be enrolled as a Medicaid hospital in the State of Texas; 

(2) have received a Medicaid payment for an inpatient 
claim, other than a claim for a dually eligible patient, that was adjudi-
cated during the relevant DSH data year; and 

(3) apply annually by completing the application packet re-
ceived from HHSC by the deadline specified in the packet. 

(A) Only a hospital that meets the condition specified 
in paragraph (2) of this subsection will receive an application packet 
from HHSC. 

(B) The application may request self-reported data that 
HHSC deems necessary to determine each hospital's eligibility. HHSC 
may audit self-reported data. 

(C) A hospital that fails to submit a completed applica-
tion by the deadline specified by HHSC will not be eligible to partic-
ipate in the DSH program in the year being applied for or to appeal 
HHSC's decision. 

(D) For purposes of DSH eligibility, a multi-site hospi-
tal is considered one provider unless it submits separate Medicaid cost 
reports for each site. If a multi-site hospital submits separate Medicaid 
cost reports for each site, for purposes of DSH eligibility, it must sub-
mit a separate DSH application for each site. 

(E) Merged Hospitals. 

(i) HHSC will consider a merger of two or more hos-
pitals for purposes of determining eligibility and calculating a hospital's 
[the] DSH program year payments under this section if: 

(I) a [for any] hospital that was a party to the 
merger submits to HHSC documents verifying the merger status with 
Medicare prior to the deadline for submission of the DSH application; 
and [.] 

(II) the hospital submitting the information un-
der subclause (I) assumed all Medicaid-related liabilities of each hos-
pital that is a party to the merger, as determined by HHSC after review 
of the applicable agreements. 

(ii) If the requirements of clause (i) are not met, 
HHSC will not consider the merger for purposes of determining 
eligibility or calculating a hospital's DSH program year payments 
under this section. [Otherwise, HHSC will determine the merged 
entity's eligibility for the subsequent DSH program year.] Until HHSC 
determines [the time] that the [merged] hospitals are [determined] 
eligible for payments as a merged hospital, each of the merging 
hospitals will continue to receive any DSH payments to which it was 
entitled prior to the merger. 

(d) Qualification. For each DSH program year, in addition to 
meeting the eligibility requirements, applicants must meet at least one 
of the following qualification criteria, which are determined using in-
formation from a hospital's application, from HHSC, or from HHSC's 
Medicaid contractors, as specified by HHSC.[:] 

(1) Medicaid inpatient utilization rate. A hospital's Medic-
aid inpatient utilization rate is calculated by dividing the hospital's total 
Medicaid inpatient days by its total inpatient census days for the DSH 
data year. 

(A) A hospital located outside an MSA or PMSA must 
have a Medicaid inpatient utilization rate greater than the mean Med-
icaid inpatient utilization rate for all Medicaid hospitals. 

(B) A hospital located inside an MSA or PMSA must 
have a Medicaid inpatient utilization rate that is at least one standard de-
viation above the mean Medicaid inpatient utilization rate for all Med-
icaid hospitals. 

(2) Low-income utilization rate. A hospital must have a 
low-income utilization rate greater than 25 percent. For purposes of 
paragraph (2) of this section, the term "low-income utilization rate" is 
calculated using the calculation described in 42 U.S.C. §1396r-4 (b)(3). 

[(A) The low-income utilization rate is the sum (ex-
pressed as a percentage) of the fractions calculated in clauses (i) and 
(ii) of this subparagraph:] 

[(i) The sum of the total Medicaid inpatient hospital 
payments and the total state and local payments paid to the hospital 
for inpatient care in the DSH data year, divided by a hospital's gross 
inpatient revenue multiplied by the hospital's ratio of cost-to-charges 
(inpatient only) for the same period: (Total Medicaid Inpatient Hospital 
Payments + Total State and Local Payments)/(Gross Inpatient Revenue 
x Ratio of Costs to Charges (inpatient only)).] 

[(ii) Inpatient charity charges in the DSH data year 
minus the amount of payments for inpatient hospital services received 
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directly from state and local governments, excluding all Medicaid pay-
ments, in the DSH data year, divided by the gross inpatient revenue 
in the same period: (Total Inpatient Charity Charges - Total State and 
Local Payments)/Gross Inpatient Revenue).] 

[(B) HHSC will determine the ratio of cost-to-charges 
(inpatient only) by using information from the appropriate worksheets 
of each hospital's Medicaid cost report or reports that correspond to the 
DSH data year. In the absence of a Medicaid cost report for that period, 
HHSC will use the latest available submitted Medicaid cost report or 
reports.] 

(3) Total Medicaid inpatient days. 

(A) A hospital must have total Medicaid inpatient days 
at least one standard deviation above the mean total Medicaid inpatient 
days for all hospitals participating in the Medicaid program, except a[;] 

[(B)] [A] hospital in a county with a population of 
290,000 persons or fewer, according to the most recent decennial 
census, must have total Medicaid inpatient days at least 70 percent of 
the sum of the mean total Medicaid inpatient days for all hospitals in 
this subset plus one standard deviation above that mean.] 

(B) [(C)] Days for dually eligible patients are not in-
cluded in the calculation of total Medicaid inpatient days under this 
paragraph. 

(4) State-owned [Children's hospitals, state-owned] hospi-
tals. State-owned[, and state chest hospitals. Children's hospitals, 
state-owned] hospitals[, state chest hospitals, and State IMDs] that do 
not otherwise qualify as disproportionate share hospitals under this sub-
section will be deemed to qualify. A hospital deemed to qualify must 
still meet the eligibility requirements under subsection (c) of this sec-
tion and the conditions of participation under subsection (e) of this sec-
tion. 

(5) Merged hospitals. Merged hospitals are subject to the 
application requirement in subsection (c)(3)(E) of this section. In 
accordance with requirements in subsection (c)(3)(E) of this section, 
HHSC will aggregate the data used to determine qualification under 
this subsection from the merged hospitals to determine whether the 
single Medicaid provider that results from the merger qualifies as a 
Medicaid disproportionate share hospital. 

(6) Hospitals with multiple Medicaid provider numbers. 
Hospitals that held a single Medicaid provider number during the DSH 
data year, but later added one or more Medicaid provider numbers. 
Upon request, HHSC will apportion the Medicaid DSH funding 
determination attributable to a hospital that held a single Medicaid 
provider number during the DSH data year (data year hospital), but 
subsequently added one or more Medicaid provider numbers (new 
program year hospital(s)) between the data year hospital and its 
associated new program year hospital(s). In these instances, HHSC 
will apportion the Medicaid DSH funding determination for the data 
year hospital between the data year hospital and the new program year 
hospital(s) based on estimates of the division of Medicaid inpatient 
and low income utilization between the data year hospital and the 
new program year hospital(s) for the program year, so long as all af-
fected providers satisfy the Medicaid DSH conditions of participation 
under subsection (e) of this section and qualify as separate hospitals 
under subsection (d) of this section based on HHSC's Medicaid DSH 
qualification criteria in the applicable Medicaid DSH program year. 
In determining whether the new program year hospital(s) meet the 
Medicaid DSH conditions of participation and qualification, proxy 
program year data may be used. 

(e) Conditions of participation. HHSC will require each hos-
pital to meet and continue to meet for each DSH program year the fol-
lowing conditions of participation.[:] 

(1) Two-physician requirement. 

(A) In accordance with Social Security Act 
§1923(e)(2), a hospital must have at least two licensed physicians 
(doctor of medicine or osteopathy) who have hospital staff privileges 
and who have agreed to provide nonemergency obstetrical services to 
individuals who are entitled to medical assistance for such services. 

(B) Subparagraph (A) of this paragraph does not apply 
if the hospital: 

(i) serves inpatients who are predominantly under 
18 years of age; or 

(ii) was operating but did not offer nonemergency 
obstetrical services as of December 22, 1987. 

(C) A hospital must certify on the DSH application that 
it meets the conditions of either subparagraph (A) or (B) of this para-
graph, as applicable, at the time the DSH application is submitted. 

(2) Medicaid inpatient utilization rate. At the time of quali-
fication and during the DSH program year, a hospital must have a Med-
icaid inpatient utilization rate, as calculated in subsection (d)(1) of this 
section, of at least one percent. 

(3) Trauma system. 

(A) The hospital must be in active pursuit of desig-
nation or have obtained a trauma facility designation as defined in 
§780.004 and §§773.111 - 773.120, Texas Health and Safety Code, 
respectively, and consistent with 25 TAC §157.125 (relating to Re-
quirements for Trauma Facility Designation) and §157.131 (relating 
to the Designated Trauma Facility and Emergency Medical Services 
Account). A hospital that has obtained its trauma facility designation 
must maintain that designation for the entire DSH program year. 

(B) HHSC will receive an annual report from the Office 
of EMS/Trauma Systems Coordination regarding hospital participation 
in regional trauma system development, application for trauma facility 
designation, and trauma facility designation or active pursuit of desig-
nation status before final qualification determination for interim DSH 
payments. HHSC will use this report to confirm compliance with this 
condition of participation by a hospital applying for DSH funds. 

(C) The following hospital types are exempted from the 
condition of participation described in this paragraph: Children's Hos-
pitals, IMDs, Public Health Hospitals, and State IMDs. 

(4) Maintenance of local funding effort. A hospital district 
in one of the state's largest MSAs or in a PMSA must not reduce local 
tax revenues to its associated hospitals as a result of disproportionate 
share funds received by the hospital. For this provision to apply, the 
hospital must have more than 250 licensed beds. 

(5) Retention of and access to records. A hospital must 
retain and make available to HHSC records and accounting systems 
related to DSH data for at least five years from the end of each DSH 
program year in which the hospital qualifies, or until an open audit is 
completed, whichever is later. 

(6) Compliance with audit requirements. A hospital must 
agree to comply with the audit requirements described in subsection 
(o) of this section. 

(7) Merged hospitals. Merged hospitals are subject to 
the application requirement in subsection (c)(3)(E) of this section. If 
HHSC receives documents verifying the merger status with Medicare 
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prior to the deadline for submission of the DSH application, the 
merged entity must meet all conditions of participation. If HHSC does 
not receive the documents verifying the merger status with Medicare 
prior to the deadline for submission of the DSH application, any 
proposed merging hospitals that are receiving DSH payments must 
continue to meet all conditions of participation as individual hospitals 
to continue receiving DSH payments for the remainder of the DSH 
program year. 

(8) Changes that may affect DSH participation. A hospi-
tal receiving payments under this section must notify HHSC's Provider 
Finance [Rate Analysis] Department within 30 days of changes in own-
ership, operation, provider identifier, designation as a trauma facility or 
as a children's hospital, or any other change that may affect the hospi-
tal's continued eligibility, qualification, or compliance with DSH con-
ditions of participation. At the request of HHSC, the hospital must 
submit any documentation supporting the change. 

(9) Participation in all voluntary Medicaid programs. Be-
ginning in Federal Fiscal Year (FFY) 2024, it will be required for all 
non-rural hospitals, except for state-owned hospitals, to enroll, partic-
ipate in, and comply with requirements for all voluntary supplemental 
Medicaid or directed Medicaid programs for which the hospital is eli-
gible, including all components of those programs, within the State of 
Texas to participate in DSH. 

(f) State payment cap and hospital-specific limit calculation. 
HHSC uses the methodology described in §355.8066 of this title to 
calculate a state payment cap for each Medicaid hospital that applies 
and qualifies to receive payments for the DSH program year under this 
section, and a hospital-specific limit for each hospital that received pay-
ments in a prior program year under this section. For payments for each 
DSH program year beginning before October 1, 2017, the state pay-
ment cap calculated as described in §355.8066 will be reduced by the 
amount of prior payments received by each participating hospital for 
that DSH program year. These prior payments will not be considered 
anywhere else in the calculation. 

(g) Distribution of available DSH funds. HHSC will distribute 
the available DSH funds as defined in subsection (b)(2) of this section 
among eligible, qualifying DSH hospitals using the following priori-
ties.[:] 

(1) State-owned [teaching] hospitals [, state-owned IMDs, 
and state chest hospitals]. HHSC may reimburse state-owned teaching 
hospitals, state-owned IMDs, and public health hospitals [state chest 
hospitals] an amount less than or equal to its [their] state payment caps, 
except that aggregate payments to IMDs statewide may not exceed fed-
erally mandated reimbursement limits for IMDs. 

(2) Rural public hospitals. HHSC will set aside an amount 
for rural public hospitals. While the funds are set aside before the non-
state hospital funding, the payments will be calculated for each hospital 
after the non-state hospital payments are calculated. 

(3) [(2)] Non-state [Other] hospitals. HHSC distributes the 
remaining available DSH funds, if any, to other qualifying hospitals 
using the methodology described in subsection (h) of this section, in-
cluding rural public hospitals. 

(A) The remaining available DSH funds equal the lesser 
of the funds as defined in subsection (b)(2) of this section less funds 
expended under paragraph (1) and (2) of this subsection or the sum of 
remaining qualifying hospitals' state payment caps. 

(B) The remaining available general revenue funds 
equal the funds as defined in subsection (b)(3) of this section. 

(h) DSH payment calculation. 

(1) Data verification. HHSC uses the methodology de-
scribed in §355.8066(e) of this title to verify the data used for the DSH 
payment calculations described in this subsection. The verification 
process includes: 

(A) data sources for the application will include but not 
limited to Tax Assessor Receipts/Invoices or other official documenta-
tion of tax revenue/statements, Medicare Cost Report, and third-party 
data sources; 

(B) [(A)] notice to hospitals of the data provided to 
HHSC by Medicaid contractors; and 

(C) [(B)] an opportunity for hospitals to request HHSC 
review of disputed data. 

(2) Establishment of DSH funding pools for non-state hos-
pitals. From the amount of remaining DSH funds determined in subsec-
tion (g)(3)[(2)] of this section, HHSC will establish three DSH funding 
pools. 

(A) Pool One. 

(i) Pool One is equal to the sum of the remaining 
available general revenue funds and associated federal matching 
funds.[; and] 

(ii) Pool One payments are available to all non-state-
owned hospitals, including non-state-owned public hospitals. 

(B) Pool Two. 

(i) Pool Two is equal to the lesser of: 

(I) the amount of remaining DSH funds deter-
mined in subsection (g)(3)[(2)] of this section less the amount deter-
mined in paragraph (2)(A) of this subsection multiplied by the FMAP 
in effect for the program year; or 

(II) the federal matching funds associated with 
the intergovernmental transfers received by HHSC that make up the 
funds for Pool Three; and 

(ii) Pool Two payments are available to all 
non-state-owned hospitals except for any transferring public hospitals 
[urban public hospital] as defined in subsection (b)[(46)] of this 
section; or non-urban [rural] public hospital as defined in subsection 
(b)[(36)] of this section[; or rural public-financed hospital as defined 
in subsection (b)(37) of this section owned by or affiliated with a 
governmental entity] that does not transfer any funds to HHSC for 
Pool Three as described in subparagraph (C)(iii) of this paragraph. 

(C) Pool Three. 

(i) Pool Three is equal to the sum of intergov-
ernmental transfers for DSH payments received by HHSC from 
governmental entities that own and operate transferring public hos-
pitals [Urban public hospitals - Class one, governmental entities that 
operate or are under lease contracts with an Urban public hospital -
Class two,] and non-urban public hospitals. 

(ii) Pool Three payments are available to the hospi-
tals that are operated by or under lease contracts with the governmental 
entities described in clause (i) of this subparagraph that provide inter-
governmental transfers. 

(iii) HHSC will allocate responsibility for funding 
Pool Three as follows.[:] 

[(I) Urban public hospitals - Class two. Each 
governmental entity that operates or is under a lease contract with an 
Urban public hospital - Class two is responsible for funding an amount 
equal to the non-federal share of Pass One and Pass Two DSH pay-
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ments from Pool Two (calculated as described in paragraphs (4) and 
(5) of this subsection) to that hospital.] 

(I) [(II)] Non-urban public hospitals. 
[(-a-)] Each governmental entity that op-

erates or is under a lease contract with a non-urban public hospital 
is responsible for funding [one-half of] the non-federal share of the 
hospital's [Pass One and Pass Two] DSH payments from Pool Two 
(calculated as described in paragraph [paragraphs] (4) [and (5)] of this 
subsection) to that hospital. 

[(-b-) If general revenue available for Pool 
One does not equal at least one-half of the non-federal share of 
non-urban public hospitals' Pass One and Pass Two DSH payments 
from Pool Two, each governmental entity that operates or is under 
a lease contract with a non-urban public hospital is responsible for 
increasing its funding of the non-federal share of that hospital's Pass 
One and Pass Two DSH payments from Pool Two by an amount equal 
to the Pool One general revenue shortfall associated with the hospital.] 

(II) [(III)] Transferring public hospitals [Urban 
public hospitals - Class one]. Each governmental entity that owns and 
operates a transferring public hospital [an Urban public hospital - Class 
one] is responsible for funding the non-federal share of the [Pass One 
and Pass Two] DSH payments from Pool Two (calculated as described 
in paragraph [paragraphs] (4) [and (5)] of this subsection) to its af-
filiated hospital and a portion of the non-federal share of the [Pass 
One and Pass Two] DSH payments from Pool Two to private hospi-
tals. For funding payments to private hospitals, HHSC will initially 
suggest an amount in proportion to each transferring public hospitals' 
[Urban public hospital - Class one's] individual state payment cap rel-
ative to total state payment caps for all transferring public hospitals 
[Urban public hospitals - Class one]. If an entity transfers less than the 
suggested amount, HHSC will take the steps described in paragraph 
(4)(E) [(5)(F)] of this subsection. 

(III) [(IV)] Following the calculations described 
in paragraph [paragraphs] (4) [and (5)] of this subsection, HHSC will 
notify each governmental entity of its allocated intergovernmental 
transfer amount. 

(3) Calculation of percentage of costs covered. 

(A) HHSC will first determine the state payment cap for 
the hospital in accordance with §355.8066, including any year-to-date 
uncompensated-care (UC) payments as defined in §355.8212 of this 
subchapter (relating to Waiver Payments to Hospitals for Uncompen-
sated Charity Care) attributable to the state payment cap. 

(B) The costs considered for the percentage of costs 
covered will be the costs included in the state payment cap in subpara-
graph (A) of this paragraph. 

(C) The payments considered for the percentage of 
costs covered will be the payments included in the state payment cap 
in subparagraph (A) of this paragraph. 

(D) The hospital's percentage of cost covered will be 
equal to the payments in subparagraph (C) of this paragraph divided 
by the cost in subparagraph (B) of this paragraph. 

[(3) Weighting factors.] 

[(A) HHSC will assign each non-urban public hospital 
a weighting factor that is calculated as follows:] 

[(i) Determine the non-federal percentage in effect 
for the program year and multiply by 0.50.] 

[(ii) Add 1.00 to the result from clause (i) of this 
subparagraph and round the result to two decimal places; this rounded 
sum is the non-urban public hospital weighting factor.] 

[(iii) If paragraph (2)(C)(iii)(II)(-b-) of this subsec-
tion is invoked, the 0.50 referenced in clause (i) of this subparagraph 
will be increased to represent the increased proportion of the non-fed-
eral share of non-urban public hospitals' Pass One and Pass Two DSH 
payments from Pool Two required to be funded by these hospitals' as-
sociated governmental entities.] 

[(B) All other DSH hospitals not described in subpara-
graph (A) of this paragraph will be assigned a weighting factor of 
1.00, except for DSH program years beginning before October 1, 2017, 
HHSC will assign weighting factors as follows to each non-state DSH 
hospital:] 

[(i) Other Insurance Weight. HHSC will divide the 
amount of third party commercial insurance payments for that hospital 
from the DSH data year by the state payment cap calculated according 
to §355.8066(c)(1)(D)(ii)(I)(-b-), except that costs are reduced by pay-
ments from all payors.] 

[(I) The result, if greater than 1, will be used as 
a weighting factor.] 

[(II) If the result is less than 1, no weighting fac-
tor will be applied.] 

[(ii) Year-To-Date Payment Weight. HHSC will as-
sign a weighting factor of 20 to any hospital that did not receive any 
prior payments for that DSH program year. This weighting factor will 
be added to the weighting factor calculated in clause (i) of this subpara-
graph.] 

(4) Distribution [Pass One distribution] and payment cal-
culation for Pools One and Two. 

(A) HHSC will determine an allocation percentage such 
that all hospitals receive a uniform percentage of their costs covered to 
fully utilize Pools One and Two. [HHSC will calculate each hospital's 
total DSH days as follows:] 

[(i) Weighted Medicaid inpatient days are equal to 
the hospital's Medicaid inpatient days multiplied by the appropriate 
weighting factors from paragraph (3) of this subsection.] 

[(ii) Low-income days are equal to the hospital's 
low-income utilization rate as calculated in subsection (d)(2) of this 
section multiplied by the hospital's total inpatient days as defined in 
subsection (b)(18) of this section.] 

[(iii) Weighted low-income days are equal to the 
hospital's low-income days multiplied by the appropriate weighting 
factors from paragraph (3) of this subsection.] 

[(iv) Total DSH days equal the sum of weighted 
Medicaid inpatient days and weighted low-income days]. 

(B) If a hospital's percentage of cost covered is greater 
than the allocation percentage, it will not be eligible for any DSH pay-
ments from the DSH funding pools for non-state hospitals. 

[(B) Using the results from subparagraph (A) of this 
paragraph, HHSC will:] 

[(i) Divide each hospital's total DSH days from sub-
paragraph (A)(iv) of this paragraph by the sum of total DSH days for 
all non-state-owned DSH hospitals to obtain a percentage.] 

[(ii) Multiply each hospital's percentage as calcu-
lated in clause (i) of this subparagraph by the amount determined in 
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paragraph (2)(A) of this subsection to determine each hospital's Pass 
One projected payment amount from Pool One.] 

[(iii) Multiply each hospital's percentage as calcu-
lated in clause (i) of this subparagraph by the amount determined in 
paragraph (2)(B)(i)(I) or (II) of this subsection, as appropriate, to de-
termine each hospital's Pass One projected payment amount from Pool 
Two.] 

[(iv) Sum each hospital's Pass One projected pay-
ment amounts from Pool One and Pool Two, as calculated in clauses 
(ii) and (iii) of this subparagraph respectively. The result of this calcu-
lation is the hospital's Pass One projected payment amount from Pools 
One and Two combined.] 

[(v) Divide the Pass One projected payment amount 
from Pool Two as calculated in clause (iii) of this subparagraph by the 
hospital's Pass One projected payment amount from Pools One and 
Two combined as calculated in clause (iv) of this subparagraph. The 
result of this calculation is the percentage of the hospital's total Pass 
One projected payment amount accruing from Pool Two.] 

(C) If a hospital's percentage of cost covered is lower 
than the allocation percentage, it will be allocated a projected payment 
such that its percentage of cost covered is equal to the uniform percent-
age in subparagraph (A) of this paragraph. 

(D) If a governmental entity that operates or is under a 
lease contract with a non-urban public hospital does not fully fund the 
amount described in paragraph (2)(C)(iii)(I) of this subsection, HHSC 
will reduce that portion of the hospital's Pool Two payment to the level 
supported by the amount of the intergovernmental transfer. 

(E) If a governmental entity that owns and operates a 
transferring public hospital does not fully fund the amount described 
in paragraph (2)(C)(iii)(II) of this subsection, HHSC will take the fol-
lowing steps. 

(i) Provide an opportunity for the governmental en-
tities affiliated with the other transferring public hospitals to transfer 
additional funds to HHSC. 

(ii) Recalculate total Pool Two payments for trans-
ferring public hospitals and private hospitals based on actual IGT pro-
vided by each transferring public hospital using a methodology deter-
mined by HHSC. 

[(5) Pass Two - Redistribution of amounts in excess of 
state payment caps from Pass One for Pools One and Two combined. 
In the event that the projected payment amount calculated in paragraph 
(4)(B)(iv) of this subsection plus any previous payment amounts for 
the program year exceeds a hospital's state payment cap, the payment 
amount will be reduced such that the sum of the payment amount 
plus any previous payment amounts is equal to the state payment cap. 
HHSC will sum all resulting excess funds and redistribute that amount 
to qualifying non-state-owned hospitals that have projected payments, 
including any previous payment amounts for the program year, below 
their state payment caps. For each such hospital, HHSC will:] 

[(A) subtract the hospital's projected DSH payment 
from paragraph (4)(B)(iv) of this subsection plus any previous pay-
ment amounts for the program year from its state payment cap;] 

[(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and] 

[(C) compare the sum from subparagraph (B) of this 
paragraph to the total excess funds calculated for all non-state-owned 
hospitals.] 

[(i) If the sum of subparagraph (B) of this paragraph 
is less than or equal to the total excess funds, HHSC will pay all such 
hospitals up to their state payment cap.] 

[(ii) If the sum of subparagraph (B) of this paragraph 
is greater than the total excess funds, HHSC will calculate payments to 
all such hospitals as follows:] 

[(I) Divide the result of subparagraph (A) of this 
paragraph for each hospital by the sum from subparagraph (B) of this 
paragraph.] 

[(II) Multiply the ratio from subclause (I) of this 
clause by the sum of the excess funds from all non-state-owned hospi-
tals.] 

[(III) Add the result of subclause (II) of this 
clause to the projected DSH payment for that hospital to calculate a 
revised projected payment amount from Pools One and Two after Pass 
Two.] 

[(D) If a governmental entity that operates or leases to 
an Urban public hospital - Class two does not fully fund the amount de-
scribed in paragraph (2)(C)(iii)(I) of this subsection, HHSC will reduce 
the hospital's Pass One and Pass Two DSH payment from Pool Two to 
the level supported by the amount of the intergovernmental transfer.] 

[(E) If a governmental entity that operates or is under a 
lease contract with a non-urban public hospital does not fully fund the 
amount described in paragraph (2)(C)(iii)(II) of this subsection, HHSC 
will reduce that portion of the hospital's Pass One and Pass Two DSH 
payment from Pool Two to the level supported by the amount of the 
intergovernmental transfer.] 

[(F) If a governmental entity that owns and operates an 
Urban public hospital - Class one does not fully fund the amount de-
scribed in paragraph (2)(C)(iii)(III) of this subsection, HHSC will take 
the following steps:] 

[(i) Provide an opportunity for the governmental en-
tities affiliated with the other Urban public hospitals - Class one to 
transfer additional funds to HHSC;] 

[(ii) Recalculate total DSH days for each Urban 
public hospital - Class one for purposes of the calculations described 
in paragraphs (4)(B) and (5)(A) - (C) of this subsection as follows:] 

[(I) Divide the intergovernmental transfer made 
on behalf of each Urban public hospital - Class one by the sum of in-
tergovernmental transfers made on behalf of all Urban public hospitals 
- Class one;] 

[(II) Sum the total DSH days for all Urban public 
hospitals - Class one, calculated as described in paragraph (4)(A) of this 
subsection; and] 

[(III) Multiply the result of subclause (I) of this 
clause by the result of subclause (II) of this clause to determine total 
DSH days for that hospital;] 

[(iii) Recalculate Pass One payments from Pool 
Two and Pass Two payments from Pools One and Two for Urban 
public hospitals - Class one and private hospitals following the 
methodology described in paragraphs (4)(B) and (5)(A) - (C) of this 
subsection substituting the results from clause (ii) of this subparagraph 
for the results from paragraph (4)(A) of this subsection for Urban 
public hospitals - Class one;] 

[(iv) Perform a second recalculation of Pass Two 
payments from Pools One and Two for Urban public hospitals - Class 
one as follows:] 
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[(I) Multiply each hospital's total Pass Two pro-
jected payment amount from Pools One and Two from paragraph (5) of 
this subsection, after performing the recalculation described in clause 
(iii) of this subparagraph, by the percentage of the hospital's total Pass 
One projected payment amount accruing from Pool Two from para-
graph (4)(B)(v) of this subsection, after performing the recalculation 
described in clause (iii) of this subparagraph. The result is the hospi-
tal's Pass Two projected payment amount from Pool Two;] 

[(II) Subtract the hospital's Pass Two projected 
payment amount from Pool Two from subclause (I) of this clause from 
the hospital's total Pass Two projected payment amount from Pools One 
and Two from paragraph (5) of this subsection, after performing the 
recalculation described in clause (iii) of this subparagraph. The result 
is the hospital's Pass Two projected payment amount from Pool One;] 

[(III) Sum the total Pass Two projected payment 
amounts from Pool Two, calculated as described in subclause (I) of this 
clause, for all Urban public hospitals - Class one;] 

[(IV) Multiply the result of clause (ii)(I) of this 
subparagraph for the hospital by the result of subclause (III) of this 
clause to determine the Pass Two payment from Pool Two for the hos-
pital; and] 

[(V) Sum the results of subclauses (II) and (IV) 
of this clause to determine the total Pass Two payment from Pools One 
and Two for that hospital; and] 

[(v) Use the results of this subparagraph in the cal-
culations described in paragraphs (6) and (7) of this subsection.] 

(5) [(6)] Pass One distribution and payment calculation for 
Pool Three. 

(A) HHSC will calculate the initial payment from Pool 
Three as follows.[:] 

(i) For each transferring public [Urban public] hos-
pital: [- Class one and Class two--] 

[(I) multiply its total Pool One and Pool Two 
payments after Pass Two from paragraph (5) of this subsection by the 
percentage of the hospital's total Pass One projected payment amount 
accruing from Pool Two from paragraph (4)(B)(v) of this subsection;] 

(I) [(II)] divide the Pool Two payments from 
paragraph (4) of this subsection [result from subclause (I) of this 
clause] by the FMAP for the program year; and 

(II) [(III)] multiply the result from subclause 
(I)[(II)] of this clause by the non-federal percentage. The result is the 
Pass One initial payment from Pool Three for these hospitals. 

(ii) For each Non-urban public hospital:[--] 

[(I) multiply its total Pool One and Pool Two 
payments after Pass Two from paragraph (5) of this subsection by the 
percentage of the hospital's total Pass One projected payment amount 
accruing from Pool Two from paragraph (4)(B)(v) of this subsection;] 

(I) [(II)]divide the Pool Two payments from 
paragraph (4) of this subsection [result from subclause (I) of this 
clause] by the FMAP for the program year; and 

(II) [(III)] multiply the result from subclause 
(I)[(II)] of this clause by the non-federal percentage. The result is the 
Pass One initial payment from Pool Three for these hospitals. [and 
multiply by 0.50. The result is the Pass One initial payment from Pool 
Three for these hospitals.] 

[(IV) If paragraph (2)(C)(iii)(II)(-b-) of this sub-
section is invoked, the 0.50 referenced in subclause (III) of this clause 
will be increased to represent the increased proportion of the non-fed-
eral share of non-urban public hospitals' Pass One and Pass Two DSH 
payments from Pool Two required to be funded by these hospitals' as-
sociated governmental entities.] 

(iii) For all other hospitals, the Pass One initial pay-
ment from Pool Three is equal to zero. 

(B) HHSC will calculate the secondary payment from 
Pool Three for each transferring public [Urban public] hospital [- Class 
one] as follows.[:] 

(i) Sum the intergovernmental transfers made on be-
half of all transferring public [Urban public] hospitals [- Class one].[;] 

(ii) For each transferring public [Urban public] hos-
pital [- Class one], divide the intergovernmental transfer made on be-
half of that hospital by the sum of the intergovernmental transfers made 
on behalf of all transferring public [Urban public] hospitals [- Class 
one] from clause (i) of this subparagraph.[;] 

(iii) Sum all Pass One initial payments from Pool 
Three from subparagraph (A) of this paragraph.[;] 

(iv) Subtract the sum from clause (iii) of this sub-
paragraph from the total value of Pool Three.[; and] 

(v) Multiply the result from clause (ii) of this sub-
paragraph by the result from clause (iv) of this subparagraph for each 
transferring public [Urban public] hospital [- Class One]. The result is 
the Pass One secondary payment from Pool Three for that hospital. 

(vi) For all other hospitals, the Pass One secondary 
payment from Pool Three is equal to zero. 

(C) HHSC will calculate each hospital's total Pass One 
payment from Pool Three by adding its Pass One initial payment from 
Pool Three and its Pass One secondary payment from Pool Three. 

(6) [(7)] Pass Two - Secondary redistribution of amounts 
in excess of state payment caps for Pool Three. For each hospital that 
received a Pass One initial or secondary payment from Pool Three, 
HHSC will sum the result from paragraph (4) [(5)] of this subsection 
and the result from paragraph (5) [(6)] of this subsection to determine 
the hospital's total projected DSH payment. In the event this sum plus 
any previous payment amounts for the program year exceeds a hospi-
tal's state payment cap, the payment amount will be reduced such that 
the sum of the payment amount plus any previous payment amounts 
is equal to the state payment cap. HHSC will sum all resulting excess 
funds and redistribute that amount to qualifying non-state-owned hos-
pitals eligible for payments from Pool Three that have projected pay-
ments, including any previous payment amounts for the program year, 
below its [their] state payment caps. For each such hospital, HHSC 
will: 

(A) subtract the hospital's projected DSH payment plus 
any previous payment amounts for the program year from its state pay-
ment cap; 

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and 

(C) compare the sum from subparagraph (B) of this 
paragraph to the total excess funds calculated for all non-state-owned 
hospitals. 

(i) If the sum of subparagraph (B) of this paragraph 
is less than or equal to the total excess funds, HHSC will pay all such 
hospitals up to the [their] state payment cap. 
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(ii) If the sum of subparagraph (B) of this paragraph 
is greater than the total excess funds, HHSC will calculate payments to 
all such hospitals as follows.[:] 

(I) Divide the result of subparagraph (A) of this 
paragraph for each hospital by the sum from subparagraph (B) of this 
paragraph. 

(II) Multiply the ratio from subclause (I) of this 
clause by the sum of the excess funds from all non-state-owned hospi-
tals. 

(III) Add the result of subclause (II) of this clause 
to the projected total DSH payment for that hospital to calculate a re-
vised projected payment amount from Pools One, Two and Three after 
Pass Two. 

(7) Rural public hospital pool distribution and payment cal-
culation. 

(A) HHSC will determine an allocation percentage such 
that all rural public hospitals receive a uniform percentage of the costs 
covered to fully utilize the rural public all funds allocation. The per-
centage of cost covered will consider all previous DSH payments for 
the program year, including the funds for the non-state hospitals. 

(B) If a hospital's percentage of cost covered is greater 
than the allocation percentage, it will not be eligible for any DSH pay-
ments from the rural public hospital pool. 

(C) If a hospital's percentage of cost covered is lower 
than the allocation percentage, it will be allocated a projected payment 
such that the percentage of cost covered is equal to the uniform per-
centage in subparagraph (A) of this paragraph. 

(D) Each rural public hospital is responsible for funding 
the rural public payment multiplied by the non-federal percentage. If 
the hospital does not fully fund the rural public payment, HHSC will 
reduce the hospital's rural public payment to the level supported by the 
amount of the intergovernmental transfer. 

(8) Pass Three - If any portion non-federal share of the 
available DSH funds is not fully funded, the remaining allocation 
will be available to non-urban public hospitals [additional allocation 
of DSH funds for rural public and rural public-financed hospitals. 
Rural public hospitals or rural public-financed hospitals] that met the 
funding requirements described in paragraph (2)(C)(iii)(I) [(2)(C)] 
of this subsection [may be eligible for DSH funds in addition to the 
projected payment amounts calculated in paragraphs (4) - (7) of this 
subsection]. 

(A) For each non-urban [rural] public hospital [or ru-
ral public financed hospital] that met the funding requirements de-
scribed in paragraph (2)(C)(iii)(I) [(2)(C)] of this subsection, HHSC 
will determine the projected payment amount plus any previous pay-
ment amounts for the program year calculated in accordance with para-
graphs (4) - (7) of this subsection, as appropriate. 

(B) HHSC will subtract each hospital's projected pay-
ment amount plus any previous payment amounts for the program year 
from subparagraph (A) of this paragraph from each hospital's state pay-
ment cap to determine the maximum additional DSH allocation. 

(C) The governmental entity that owns the hospital 
or leases the hospital may provide the non-federal share of funding 
through an intergovernmental transfer to fund up to the maximum 
additional DSH allocation calculated in subparagraph (B) of this 
paragraph. These governmental entities will be queried by HHSC as 
to the amount of funding they intend to provide through an intergov-
ernmental transfer for this additional allocation. The query may be 

conducted through e-mail, through the various hospital associations or 
through postings on the HHSC website. 

(D) Prior to processing any full or partial DSH payment 
that includes an additional allocation of DSH funds as described in this 
paragraph, HHSC will determine if such a payment would cause total 
DSH payments for the full or partial payment to exceed the available 
DSH funds for the payment as described in subsection (b)(2) of this 
section. If HHSC makes such a determination, it will reduce the DSH 
payment amounts non-urban [rural] public [and rural public-financed] 
hospitals are eligible to receive through the additional allocation as re-
quired to remain within the available DSH funds for the payment. This 
reduction will be applied proportionally to all additional allocations. 
HHSC will: 

(i) determine remaining available funds by subtract-
ing payment amounts for all DSH hospitals calculated in paragraphs (4) 
- (7) of this subsection from the amount in subsection (g)(3)[(2)] of this 
section; 

(ii) determine the total additional allocation sup-
ported by an intergovernmental transfer by summing the amounts 
supported by intergovernmental transfers identified in subparagraph 
(C) of this paragraph; 

(iii) determine an available proportion statistic by 
dividing the remaining available funds from clause (i) of this subpara-
graph by the total additional allocation supported by an intergovern-
mental transfer from clause (ii) of this subparagraph; and 

(iv) multiply each intergovernmental transfer sup-
ported payment from subparagraph (C) of this paragraph by the pro-
portion statistic determined in clause (iii) of this subparagraph. The 
resulting product will be the additional allowable allocation for the pay-
ment. 

(E) Non-urban public hospitals [Rural public and rural 
public-financed hospitals] that do not meet the funding requirements of 
paragraph (2)(C)(iii)(I) [(2)(C)(iii)(II)] of this subsection are not eligi-
ble for participation on Pass Three. 

(9) Reallocating funds if hospital closes, loses its license 
or eligibility, or files bankruptcy. If a hospital closes, loses its license, 
loses its Medicare or Medicaid eligibility, or files bankruptcy before 
receiving DSH payments for all or a portion of a DSH program year, 
HHSC will determine the hospital's eligibility to receive DSH pay-
ments going forward on a case-by-case basis. In making the deter-
mination, HHSC will consider multiple factors including whether the 
hospital was in compliance with all requirements during the program 
year and whether it can meet the audit requirements described in sub-
section (o) of this section. If HHSC determines that the hospital is not 
eligible to receive DSH payments going forward, HHSC will notify 
the hospital and reallocate that hospital's disproportionate share funds 
to state hospitals then amongst [going forward among] all DSH hospi-
tals in the same category that are eligible for additional payments. 

(10) HHSC will give notice of the amounts determined in 
this subsection. 

(11) The sum of the annual payment amounts for state 
owned and non-state owned IMDs are summed and compared to the 
federal IMD limit. If the sum of the annual payment amounts exceeds 
the federal IMD limit, the [state owned and] non-state owned IMDs 
are reduced first on a pro-rata basis so that the sum is equal to the 
federal IMD limit. In the case that the non-state owned IMD payments 
are eliminated and the payments for the state owned IMD still exceed 
the federal IMD limit, then the state owned IMD payments will be 
reduced on a pro-rata basis until they equal the federal IMD limit. 
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(12) For any DSH program year for which HHSC has cal-
culated the hospital-specific limit described in §355.8066(c)(2) of this 
chapter, HHSC will compare the interim DSH payment amount as cal-
culated in subsection (h) of this section to the hospital-specific limit. 

(A) HHSC will limit the payment amount to the hospi-
tal-specific limit if the payment amount exceeds the hospital's hospi-
tal-specific limit. 

(B) HHSC will redistribute dollars made available as a 
result of the capping described in subparagraph (A) of this paragraph 
to providers eligible for additional payments subject to the [their] hos-
pital-specific limits, as described in subsection (l) of this section. 

(i) Hospital located in a state or federal natural disaster area. 
A hospital that is located in a county that is declared a state or federal 
natural disaster area and that was participating in the DSH program 
at the time of the natural disaster may request that HHSC determine 
its DSH qualification and interim reimbursement payment amount un-
der this subsection for subsequent DSH program years. The following 
conditions and procedures will apply to all such requests received by 
HHSC.[:] 

(1) The hospital must submit its request in writing to HHSC 
with its annual DSH application. 

(2) If HHSC approves the request, HHSC will determine 
the hospital's DSH qualification using the hospital's data from the DSH 
data year prior to the natural disaster. However, HHSC will calculate 
the one percent Medicaid minimum utilization rate, the state payment 
cap, and the payment amount using data from the DSH data year. The 
hospital-specific limit will be computed based on the actual data for the 
DSH program year. 

(3) HHSC will notify the hospital of the qualification and 
interim reimbursement. 

(j) HHSC determination of eligibility or qualification. HHSC 
uses the methodology described in §355.8066(e) of this division [title] 
to verify the data and other information used to determine eligibility 
and qualification under this section. The verification process includes: 

(1) notice to hospitals of the data provided to HHSC by 
Medicaid contractors; and 

(2) an opportunity for hospitals to request HHSC review of 
disputed data and other information the hospital believes is erroneous. 

(k) Disproportionate share funds held in reserve. 

(1) If HHSC has reason to believe that a hospital is not in 
compliance with the conditions of participation listed in subsection (e) 
of this section, HHSC will notify the hospital of possible noncompli-
ance. Upon receipt of such notice, the hospital will have 30 calendar 
days to demonstrate compliance. 

(2) If the hospital demonstrates compliance within 30 cal-
endar days, HHSC will not hold the hospital's DSH payments in re-
serve. 

(3) If the hospital fails to demonstrate compliance within 
30 calendar days, HHSC will notify the hospital that HHSC is holding 
the hospital's DSH payments in reserve. HHSC will release the funds 
corresponding to any period for which a hospital subsequently demon-
strates that it was in compliance. HHSC will not make DSH payments 
for any period in which the hospital is out of compliance with the con-
ditions of participation listed in subsection (e)(1) and (2) of this sec-
tion. HHSC may choose not to make DSH payments for any period in 
which the hospital is out of compliance with the conditions of partici-
pation listed in subsection (e)(3) - (7) of this section. 

(4) If a hospital's DSH payments are being held in reserve 
on the date of the last payment in the DSH program year, and no re-
quest for review is pending under paragraph (5) of this subsection, the 
amount of the payments is not restored to the hospital, but is divided 
proportionately among the hospitals receiving a last payment. 

(5) Hospitals that have DSH payments held in reserve may 
request a review by HHSC. 

(A) The hospital's written request for a review must: 

(i) be sent to HHSC's Director of Hospital Finance 
[Rate Analysis], Provider Finance [Rate Analysis] Department; 

(ii) be received by HHSC within 15 calendar days 
after notification that the hospital's DSH payments are held in reserve; 
and 

(iii) contain specific documentation supporting its 
contention that it is in compliance with the conditions of participation. 

(B) The review is: 

(i) limited to allegations of noncompliance with 
conditions of participation; 

(ii) limited to a review of documentation submitted 
by the hospital or used by HHSC in making its original determination; 
and 

(iii) not conducted as an adversarial hearing. 

(C) HHSC will conduct the review and notify the hos-
pital requesting the review of the results. 

(l) Recovery and redistribution of DSH funds. As described in 
subsection (o) [(p)] of this section, HHSC will recoup any overpayment 
of DSH funds made to a hospital, including an overpayment that results 
from HHSC error or that is identified in an audit. Recovered funds will 
be redistributed as described in subsection (p) [(r)] of this section. 

(m) Failure to provide supporting documentation. HHSC will 
exclude data from DSH calculations under this section if a hospital fails 
to maintain and provide adequate documentation to support that data. 

(n) Voluntary withdrawal from the DSH program. 

(1) HHSC will recoup all DSH payments made during the 
same DSH program year to a hospital that voluntarily terminates its par-
ticipation in the DSH program. HHSC will redistribute the recouped 
funds according to the distribution methodology described in subsec-
tion (l) of this section. 

(2) A hospital that voluntarily terminates from the DSH 
program will be ineligible to receive payments for the next DSH pro-
gram year after the hospital's termination. 

(3) If a hospital does not apply for DSH funding in the DSH 
program year following a DSH program year in which it received DSH 
funding, even though it would have qualified for DSH funding in that 
year, the hospital will be ineligible to receive payments for the next 
DSH program year after the year in which it did not apply. 

(4) The hospital may reapply to receive DSH payments in 
the second DSH program year after the year in which it did not apply. 

(o) Audit process. 

(1) Independent certified audit. HHSC is required by the 
Social Security Act (Act) to annually complete an independent certi-
fied audit of each hospital participating in the DSH program in Texas. 
Audits will comply with all applicable federal law and directives, in-
cluding the Act, the Omnibus Budget and Reconciliation Act of 1993 
(OBRA '93), the Medicare Prescription Drug, Improvement and Mod-
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ernization Act of 2003 (MMA), pertinent federal rules, and any amend-
ments to such provisions. 

(A) Each audit report will contain the verifications set 
forth in 42 CFR §455.304(d). 

(B) The sources of data utilized by HHSC, the hospitals, 
and the independent auditors to complete the DSH audit and report 
include: 

(i) The Medicaid cost report; 

(ii) Medicaid Management Information System 
data; and 

(iii) Hospital financial statements and other au-
ditable hospital accounting records. 

(C) A hospital must provide HHSC or the independent 
auditor with the necessary information in the time specified by HHSC 
or the independent auditor. HHSC or the independent auditor will no-
tify hospitals of the required information and provide a reasonable time 
for each hospital to comply. 

(D) A hospital that fails to provide requested informa-
tion or to otherwise comply with the independent certified audit re-
quirements may be subject to a withholding of Medicaid dispropor-
tionate share payments or other appropriate sanctions. 

(E) HHSC will recoup any overpayment of DSH funds 
made to a hospital that is identified in the independent certified audit as 
described in this subsection and will redistribute the recouped funds to 
DSH providers in accordance with subsection (p) that received interim 
[are eligible for additional] payments, subject to the [their] hospital-
specific limits, as described in subsections (q) [(l)] and (l) [(r)] of this 
section. 

(F) Review of preliminary audit finding of overpay-
ment. 

(i) Before finalizing the audit, HHSC will notify 
each hospital that has a preliminary audit finding of overpayment. 

(ii) A hospital that disputes the finding or the amount 
of the overpayment may request a review in accordance with the fol-
lowing procedures. 

(I) A request for review must be received by the 
HHSC Provider Finance [Rate Analysis] Department in writing by reg-
ular mail, hand delivery or special mail delivery, from the hospital 
within 30 calendar days of the date the hospital receives the notification 
described in clause (i) of this subparagraph. 

(II) The request must allege the specific factual 
or calculation errors the hospital contends the auditors made that, if 
corrected, would change the preliminary audit finding. 

(III) All documentation supporting the request 
for review must accompany the written request for review or the 
request will be denied. 

(IV) The request for review may not dispute the 
federal audit requirements or the audit methodologies. 

(iii) The review is: 

(I) limited to the hospital's allegations of factual 
or calculation errors; 

(II) solely a data review based on documentation 
submitted by the hospital with its request for review or that was used 
by the auditors in making the preliminary finding; and 

(III) not an adversarial hearing. 

(iv) HHSC will submit to the auditors all requests 
for review that meet the procedural requirements described in clause 
(ii) of this subparagraph. 

(I) If the auditors agree that a factual or calcula-
tion error occurred and change the preliminary audit finding, HHSC 
will notify the hospital of the revised finding. 

(II) If the auditors do not agree that a factual or 
calculation error occurred and do not change the preliminary audit find-
ing, HHSC will notify the hospital that the preliminary finding stands 
and will initiate recoupment proceedings as described in this section. 

(2) Additional audits. HHSC may conduct or require addi-
tional audits. 

(p) Redistribution of Recouped Funds. Following the recoup-
ments described in subsection (o) of this section, HHSC will redis-
tribute the recouped funds to eligible providers. To receive a redis-
tributed payment, the hospital must be in compliance with all require-
ments during the program year, meet the audit requirements described 
in subsection (o) of this section, and have already received a DSH pay-
ment in that DSH year of at least one dollar. For purposes of this sub-
section, an eligible provider is a provider that has room remaining in 
its final remaining Hospital-specific limit (HSL) calculated in the au-
dit findings described in subsection (o) of this section after considering 
all DSH payments made for that program year. Recouped funds from 
state providers will be redistributed proportionately to eligible state 
providers based on the percentage that each eligible state provider's 
remaining final HSL (calculated in the audit findings as described in 
subsection (o) of this section) is of the total remaining final HSL (cal-
culated in the audit findings described in subsection (o) of this sec-
tion) of all eligible state providers. Recouped funds from non-state 
providers may be redistributed proportionately to state providers or el-
igible non-state providers as follows. 

(1) For DSH program years 2011-2017 (October 1, 2011 -
September 30, 2017) and for DSH program years 2020 and after (Oc-
tober 1, 2019 and after), HHSC will use the following methodology to 
redistribute recouped funds: 

(A) the non-federal share will be returned to the gov-
ernmental entity that provided it during the program year; 

(B) the federal share will be distributed proportionately 
among all non-state providers eligible for additional payments that 
have a source of the non-federal share of the payments; and 

(C) the federal share that does not have a source of non-
federal share will be returned to CMS. 

(2) For DSH program years 2018-2019 (October 1, 2017 
- September 30, 2019), HHSC will use the following methodology to 
redistribute recouped funds. 

(A) To calculate a weight that will be applied to all non-
state providers, HHSC will divide the final hospital-specific limit de-
scribed in §355.8066(c)(2) of this division by the final hospital-specific 
limit described in §355.8066(c)(2) of this division that has not offset 
payments for third-party and Medicare claims and encounters where 
Medicaid was a secondary payer. HHSC will add 1 to the quotient. 
Any non-state provider that has a resulting weight of less than 1 will 
receive a weight of 1. 

(B) HHSC will make a first pass allocation by multiply-
ing the weight described in subsection (p)(2)(A) of this section by the 
final remaining HSL calculated in the audit findings described in sub-
section (o) of this section. HHSC will divide the product by the total 
remaining HSLs for all non-state providers. HHSC will multiply the 
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quotient by the total amount of recouped dollars available for redistri-
bution described in subsection (p)(1) of this section. 

(C) After the first pass allocation, HHSC will cap non-
state providers at its final remaining HSL. A second pass allocation 
will occur in the event non-state providers were paid over its final re-
maining HSL after the weight in subsection (p)(2)(A) of this section 
was applied. HHSC will calculate the second pass by dividing the final 
remaining HSL calculated in the audit findings described in subsec-
tion (o) of this section by the total remaining HSLs for all non-state 
providers after accounting for first pass payments. HHSC will multi-
ply the quotient by the total amount of funds in excess of total HSLs 
for non-state providers capped at its total HSL. 

(q) [(p)] Advance Payments 

(1) In a DSH program year in which payments will be de-
layed pending data submission or for other reasons, HHSC may make 
advance payments to hospitals that meet the eligibility requirements 
described in subsection (c) of this section, meet a qualification in sub-
section (d) of this section, meet the conditions of participation in sub-
section (e) of this section, and submitted an acceptable disproportionate 
share hospital application for the preceding DSH program year from 
which HHSC calculated an annual maximum disproportionate share 
hospital payment amount for that year. 

(2) Advance payments are considered to be prior period 
payments. 

(3) A hospital that did not submit an acceptable dispropor-
tionate share hospital application for the preceding DSH program year 
is not eligible for an advance payment. 

(4) If a partial year disproportionate share hospital appli-
cation was used to determine the preceding DSH program year's pay-
ments, data from that application may be annualized for use in compu-
tation of an advance payment amount. 

(5) The amount of the advance payments: 

(A) are divided into three payments prior to a hospital 
receiving its final DSH payment amount; and 

(B) in DSH program years 2020 and after a provider 
that received a payment in the previous DSH program year is eligi-
ble to receive an advanced payment, and the calculations for advanced 
payment 1, 2, and 3 are as follows: 

(i) HHSC determines a percentage of the pool to pay 
out in the advanced payments; and 

(ii) the pool amount is fed through the previous DSH 
program year calculation to determine the advanced payments. 

§355.8066. State Payment Cap and Hospital-Specific Limit Method-
ology. 

(a) Introduction. The Texas Health and Human Services 
Commission (HHSC) uses the methodology described in this sec-
tion to calculate a hospital-specific limit for each Medicaid hospital 
participating in either the Disproportionate Share Hospital (DSH) 
program, described in §355.8065 of this division [title] (relating to 
Disproportionate Share Hospital Reimbursement Methodology), or 
in the Texas Healthcare Transformation and Quality Improvement 
Program (the waiver), described in §355.8201 of this subchapter [title] 
(relating to Waiver Payments to Hospitals for Uncompensated Care) 
and §355.8212 of this subchapter (relating to Waiver Payments to 
Hospitals for Uncompensated Charity Care). 

(b) Definitions. 

(1) Adjudicated claim--A hospital claim for payment for a 
covered Medicaid service that is paid or adjusted by HHSC or another 
payor. 

(2) Centers for Medicare and Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(3) Data year--A 12-month period that is two years before 
the program year from which HHSC will compile data to determine 
DSH or uncompensated-care waiver program qualification and pay-
ment. 

(4) Demonstration Year--The time period described in the 
definition for "Demonstration year" in §355.8212 of this subchapter. 

(5) [(4)] Disproportionate share hospital (DSH)--A hospi-
tal identified by HHSC that meets the DSH program conditions of par-
ticipation and that serves a disproportionate share of Medicaid or indi-
gent patients. 

(6) [(5)] DSH and Uncompensated Care (UC) Application 
[survey]--The HHSC data collection tool completed by each [DSH] 
hospital applying for participation in DSH or UC and used by HHSC 
to calculate the state payment cap and hospital-specific limit, as de-
scribed in this section, and to estimate the hospital's DSH and UC pay-
ments for the program year, as described in §355.8065 of this division 
(relating to Disproportionate Share Hospital Reimbursement Method-
ology) and §355.8212 of this subchapter [title]. A hospital may be re-
quired to complete multiple applications [surveys] due to different data 
requirements between the state payment cap and hospital-specific limit 
calculations. 

(7) DSH and UC Application Request Form--An online 
survey sent to hospitals or its representatives to request a DSH and 
UC application and to collect information necessary to prepopulate 
the DSH and UC application. 

(8) [(6)] Dually eligible patient--A patient who is simulta-
neously enrolled in Medicare and Medicaid. 

(9) Federal Fiscal Year (FFY)--The 12-month period be-
ginning October 1 and ending September 30. The period also corre-
sponds to the waiver demonstration year. 

(10) Full-Offset Payment Ceiling--The maximum payment 
cap derived using the full-offset methodology as described in subsec-
tion (c)(1) of this section. 

(11) [(7)] HHSC--The Texas Health and Human Services 
Commission or its designee. 

(12) [(8)] Hospital-specific limit--The maximum payment 
amount authorized by Section 1923(g) of the Social Security Act[, as 
applied to payments made during a prior program year,] that a hospital 
may receive in reimbursement for the cost of providing Medicaid-al-
lowable services to individuals who are Medicaid-eligible or uninsured 
for payments made during a prior program year. The amount is calcu-
lated as described in subsection (d) [(c)(2)] of this section using ac-
tual cost and payment data from that period. The term does not apply 
to payment for costs of providing services to non-Medicaid-eligible 
individuals who have third-party coverage; and costs associated with 
pharmacies, clinics, and physicians.[; or costs associated with Deliv-
ery System Reform Incentive Payment projects.] The calculation of 
the hospital-specific limit must be consistent with federal law. 

(13) [(9)] Inflation update factor--Cost of living index 
based on the annual CMS Prospective Payment System Hospital 
Market Basket Index. 
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(14) [(10)] Institution for mental diseases (IMD)--A hospi-
tal that is primarily engaged in providing psychiatric diagnosis, treat-
ment, or care of individuals with mental illness, defined in §1905(i) of 
the Social Security Act. IMD hospitals are reimbursed as freestanding 
psychiatric facilities under §355.8060 of this division (relating to Re-
imbursement Methodology for Freestanding Psychiatric Facilities) and 
§355.761 of this chapter (relating to Reimbursement Methodology for 
Institutions for Mental Diseases (IMD)). 

(15) [(11)] Medicaid contractor--Fiscal agents and man-
aged care organizations with which HHSC contracts to process data 
related to the Medicaid program. 

(16) [(12)] Medicaid cost-to-charge ratio (inpatient and 
outpatient)--A Medicaid cost report-derived cost center ratio calcu-
lated for each ancillary cost center that covers all applicable hospital 
costs and charges relating to inpatient and outpatient care for that cost 
center. This ratio is used in calculating the hospital-specific limit and 
does not distinguish between payor types such as Medicare, Medicaid, 
or private pay. 

(17) [(13)] Medicaid cost report--Hospital and Hospital 
Health Care Complex Cost Report (Form CMS 2552), also known as 
the Medicare cost report. 

(18) [(14)] Medicaid hospital--A hospital meeting the qual-
ifications set forth in §354.1077 of this title (relating to Provider Par-
ticipation Requirements) to participate in the Texas Medicaid program. 

(19) Medicaid payor type--The categories of payors on 
Medicaid claims. These are categorized in the DSH and UC appli-
cation as Medicaid, where Medicaid is the sole payor, Medicare, for 
claims associated with the care of dually eligible patients, and other 
insurance, for claims for which the hospital received payment from a 
third-party payor for a Medicaid-enrolled patient. 

[(15) Non-DSH survey--The HHSC data collection tool 
completed by non-DSH hospitals and used by HHSC to calculate 
the state payment cap and hospital-specific limit, as described in this 
section, and to calculate uncompensated care waiver payments for 
the program year, as described in §355.8201 of this title. A hospital 
may be required to complete multiple surveys due to different data 
requirements between the state payment cap and hospital-specific limit 
calculations.] 

(20) [(16)] Outpatient charges--Amount of gross outpatient 
charges related to the applicable data year and used in the calculation 
of a payment [the hospital specific] limit or cap. 

(21) [(17)] Program year--The 12-month period beginning 
October 1 and ending September 30. The period corresponds to the 
waiver demonstration year. 

[(18) Ratio of cost-to-charges.] 

[(A) Inpatient ratio of cost-to-charges--A ratio that cov-
ers all applicable hospital costs and charges relating to inpatient care. 
This ratio does not distinguish between payer types such as Medicare, 
Medicaid, or private pay.] 

[(B) Outpatient ratio of cost-to-charges--A ratio that 
covers all applicable hospital costs and charges relating to outpatient 
care. This ratio does not distinguish between payer types such as 
Medicare, Medicaid, or private pay.] 

[(C) The terms "ratio of cost-to-charges"; "inpatient ra-
tio of cost-to-charges"; and "outpatient ratio of cost-to-charges" are 
only used in the definition of "Medicaid allowable cost" as laid out in 
subsection (b)(11) of this section.] 

(22) Recoupment Prevention Payment Ceiling--The max-
imum payment cap derived using the methodology described in sub-
section (c)(2) of this section that considers Medicaid only costs and 
payments in the methodology. 

(23) [(19)] State payment cap--The maximum payment 
amount, as applied to interim payments that will be made for the 
program year, that a hospital may receive in reimbursement for the 
cost of providing Medicaid-allowable services to individuals who are 
Medicaid-eligible or uninsured. The amount is calculated as described 
in subsection (c) [(1)] of this section using interim cost and payment 
data from the data year. The term does not apply to payment for costs 
of providing services to non-Medicaid-eligible individuals who have 
third-party coverage or [;] costs associated with pharmacies, clinics, 
and physicians [; or costs associated with Delivery System Reform 
Incentive Payment projects]. 

(24) [(20)] The waiver--The Texas Healthcare Transfor-
mation and Quality Improvement Program, a Medicaid demonstration 
waiver under §1115 of the Social Security Act that was approved by 
CMS. Pertinent to this section, the waiver establishes a funding pool 
to assist hospitals with uncompensated-care costs. 

(25) [(21)] Third-party coverage--Creditable insurance 
coverage consistent with the definitions in 45 Code of Federal Regu-
lations (CFR) Parts 144 and 146, or coverage based on a legally liable 
third-party payor. 

(26) [(22)] Total state and local subsidies [payments]--To-
tal [amount of] state and local subsidies is defined in §355.8065 of this 
division. [payments that a hospital received for inpatient care during 
the data year. The term includes payments under state and local pro-
grams that are funded entirely with state general revenue funds and 
state or local tax funds, such as County Indigent Health Care, Children 
with Special Health Care Needs, and Kidney Health Care. The term 
excludes payment sources that contain federal dollars such as Medic-
aid payments, Children's Health Insurance Program (CHIP) payments 
funded under Title XXI of the Social Security Act, Substance Abuse 
and Mental Health Services Administration, Ryan White Title I, Ryan 
White Title II, Ryan White Title III, and contractual discounts and al-
lowances related to TRICARE, Medicare, and Medicaid]. 

(27) Uncompensated Care Hospital--A hospital identified 
by HHSC that meets the UC program eligibility criteria to receive a 
payment as defined in §355.8212 of this subchapter. 

(28) [(23)] Uncompensated-care waiver payments--Pay-
ments to hospitals participating in the waiver that are intended to 
defray the uncompensated costs of eligible services provided to 
eligible individuals. 

(29) [(24)] Uninsured cost--The cost to a hospital of pro-
viding inpatient and outpatient hospital services to uninsured patients 
as defined by CMS. 

(c) Calculating a state payment cap. [and hospital-specific 
limit.] Using information from each hospital's DSH and UC Appli-
cation [DSH or non-DSH survey], Medicaid cost reports [report] and 
from HHSC's Medicaid contractors, HHSC will determine the hos-
pital's state payment cap in compliance with paragraphs [paragraph] 
(1), (2), (3), and (4) of this subsection. The state payment cap will be 
used for both DSH and uncompensated care waiver interim payment 
determinations. [HHSC will determine the hospital's hospital-specific 
limit in compliance with paragraph (2) of this subsection.] 

(1) Calculation of uninsured and Medicaid costs and pay-
ments. [State Payment Cap.] 

(A) Uninsured charges and payments. 
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(i) Each hospital will report in its application 
[survey] its inpatient and outpatient charges for services that would 
be covered by Medicaid that were provided to uninsured patients 
discharged during the data year. In addition to the charges in the 
previous sentence, for DSH calculation purposes only, an IMD may 
report charges for Medicaid-allowable services that were provided 
during the data year to Medicaid-eligible and uninsured patients ages 
21 through 64. 

(ii) Each hospital will report in its application 
[survey] all payments received during the data year, regardless of 
when the service was provided, for services that would be covered by 
Medicaid and were provided to uninsured patients. 

(I) For purposes of this paragraph, a payment re-
ceived is any payment from an uninsured patient or from a third party 
(other than an insurer) on the patient's behalf, including payments re-
ceived for emergency health services furnished to undocumented aliens 
under §1011 of the Medicare Prescription Drug, Improvement, and 
Modernization Act of 2003, Pub. L. No. 108-173, except as described 
in subclause (II) of this clause. 

(II) State and local subsidies [payments] to hos-
pitals for indigent care are not included as payments made by or on 
behalf of uninsured patients. 

(B) Medicaid charges and payments. 

(i) HHSC will request from its Medicaid contractors 
the inpatient and outpatient charge and payment data for claims for 
services provided to Medicaid-enrolled individuals that are adjudicated 
during the data year. 

(I) The requested data will include, but is not 
limited to, charges and payments for: 

(-a-) claims associated with the care of dually 
eligible patients, including Medicare charges and payments; 

(-b-) claims or portions of claims that were 
not paid because they exceeded the spell-of-illness limitation; 

(-c-) outpatient claims associated with the 
Women's Health Program; and 

(-d-) claims for which the hospital received 
payment from a third-party payor for a Medicaid-enrolled patient. 

(II) HHSC will exclude charges and payments 
for: 

(-a-) claims for services that do not meet the 
definition of "medical assistance" contained in §1905(a) of the Social 
Security Act. Examples include: 

(-1-) claims for the Children's 
Health Insurance Program; and 

(-2-) inpatient claims associated 
with the Women's Health Program or any successor program; and 

(-b-) claims submitted after the 95-day filing 
deadline. 

(ii) HHSC will request from its Medicaid contrac-
tors the inpatient and outpatient Medicaid cost settlement payment or 
recoupment amounts attributable to the cost report period determined 
in subparagraph (C)(i) of this paragraph. 

(iii) HHSC will notify hospitals following HHSC's 
receipt of the requested data from the Medicaid contractors. A hospi-
tal's right to request a review of data it believes is incorrect or incom-
plete is addressed in subsection (e) of this section. 

(iv) Each hospital will report on the application 
[survey] the inpatient and outpatient Medicaid days, charges and 
payment data for out-of-state claims adjudicated during the data year. 

(v) HHSC may apply an adjustment factor to Medic-
aid payment data to more accurately approximate Medicaid payments, 
including for directed payments, following a rebasing or other change 
in reimbursement rates under other sections of this division. 

(C) Calculation of in-state and out-of-state Medicaid 
and uninsured total costs for the data year. 

(i) Cost report period for data used to calculate cost-
per-day amounts and cost-to-charge ratios. HHSC will use information 
from the Medicaid cost report for the hospital's fiscal year that ends 
during the calendar year that falls two years before the end of the pro-
gram year for the calculations described in clauses (ii)(I) and (iii)(I) of 
this subparagraph. For example, for program year 2013, the cost report 
year is the provider's fiscal year that ends between January 1, 2011, and 
December 31, 2011. 

(I) For hospitals that do not have a full year cost 
report that meets this criteria, a partial year cost report for the hospital's 
fiscal year that ends during the calendar year that falls two years before 
the end of the program year will be used if the cost report covers a 
period greater than or equal to six months in length. 

(II) The partial year cost report will not be pro-
rated. If the provider's cost report that ends during this time period is 
less than six months in length, the most recent full year cost report will 
be used. 

(ii) Determining inpatient routine costs. 

(I) Medicaid inpatient cost per day for routine 
cost centers. Using data from the Medicaid cost report, HHSC will 
divide the allowable inpatient costs by the inpatient days for each rou-
tine cost center to determine a Medicaid inpatient cost per day for each 
routine cost center. 

(II) Inpatient routine cost center cost. For each 
Medicaid payor type and the uninsured, HHSC will multiply the Med-
icaid inpatient cost per day for each routine cost center from subclause 
(I) of this clause times the number of inpatient days for each routine 
cost center from the data year to determine the inpatient routine cost 
for each cost center. 

(III) Total inpatient routine cost. For each Med-
icaid payor type and the uninsured, HHSC will sum the inpatient rou-
tine costs for the various routine cost centers from subclause (II) of this 
clause to determine the total inpatient routine cost. 

(iii) Determining inpatient and outpatient ancillary 
costs. 

(I) Inpatient and outpatient Medicaid cost-to-
charge ratio for ancillary cost centers. Using data from the Medicaid 
cost report, HHSC will divide the allowable ancillary cost by the sum 
of the inpatient and outpatient charges for each ancillary cost center 
to determine a Medicaid cost-to-charge ratio for each ancillary cost 
center. 

(II) Inpatient and outpatient ancillary cost center 
cost. For each Medicaid payor type and the uninsured, HHSC will mul-
tiply the cost-to-charge ratio for each ancillary cost center from sub-
clause (I) of this clause by the ancillary charges for inpatient claims 
and the ancillary charges for outpatient claims from the data year to 
determine the inpatient and outpatient ancillary cost for each cost cen-
ter. 
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(III) Total inpatient and outpatient ancillary cost. 
For each Medicaid payor type and the uninsured, HHSC will sum the 
ancillary inpatient and outpatient costs for the various ancillary cost 
centers from subclause (II) of this clause to determine the total ancillary 
cost. 

(iv) Determining total Medicaid and uninsured cost. 
For each Medicaid payor type and the uninsured, HHSC will sum the 
result of clause (ii)(III) of this subparagraph and the result of clause 
(iii)(III) of this subparagraph plus organ acquisition costs to determine 
the total cost. 

[(D) Calculation of the state payment cap.] 

[(i) Total hospital cost. HHSC will sum the total 
cost by Medicaid payor type and the uninsured from subparagraph 
(C)(iv) of this paragraph to determine the total hospital cost for Med-
icaid and the uninsured.] 

[(ii) State payment cap.] 

[(I) HHSC will reduce the total hospital cost un-
der clause (i) of this subparagraph by total payments as follows:] 

[(-a-) For program periods beginning on or 
after October 1, 2019,] 

[(-b-) For program periods beginning on or 
after October 1, 2017, and ending on or before September 30, 2019, 
payments for inpatient and outpatient claims, under Title XIX of the So-
cial Security Act, including graduate medical services and out-of-state 
payments, and payments on behalf of the uninsured; and] 

[(-c-) For program periods beginning on or 
after October 1, 2013 and ending on or before September 30, 2017, 
from all payor sources, including graduate medical services and out-
of-state payments, excluding third-party commercial insurance payors 
for inpatient and outpatient claims.] 

[(II) HHSC will not reduce the total hospital cost 
under clause (i) of this subparagraph by supplemental payments (in-
cluding upper payment limit payments), or uncompensated-care waiver 
payments for the data year to determine the state payment cap. HHSC 
may reduce the total hospital cost by supplemental payments or uncom-
pensated-care waiver payments (excluding payments associated with 
pharmacies, clinics, and physicians) attributed to the hospital for the 
program year if necessary to prevent total interim payments to a hospi-
tal for the program year from exceeding the state payment cap for that 
program year.] 

[(E) Inflation adjustment.] 

[(i) HHSC will trend each hospital's state payment 
cap using the inflation update factor.] 

[(ii) HHSC will trend each hospital's state payment 
cap from the midpoint of the data year to the midpoint of the program 
year.] 

(2) Calculation of the full-offset payment ceiling. 

(A) Total hospital cost. HHSC will sum the total 
cost for all Medicaid payor types and the uninsured from paragraph 
(1)(C)(iv) of this section to determine the total hospital cost for 
Medicaid and the uninsured. 

(B) Total hospital payments. HHSC will reduce the to-
tal hospital cost under subparagraph (A) of this paragraph by total pay-
ments from all payor sources, including graduate medical services and 
out-of-state payments. HHSC may reduce the total hospital cost by 
supplemental payments or uncompensated-care waiver payments (ex-
cluding payments associated with pharmacies, clinics, and physicians) 
attributed to the hospital for the program year if necessary to prevent 

total interim payments to a hospital for the program year from exceed-
ing the state payment cap for that program year. 

(C) Inflation adjustment. HHSC will trend each hospi-
tal's full-offset payment ceiling using the inflation update factor. HHSC 
will trend each hospital's state payment cap from the midpoint of the 
data year to the midpoint of the program year. 

[(2) Hospital-specific limit.] 

[(A) HHSC will calculate the individual components of 
a hospital's hospital-specific limit using the calculation set out in para-
graph (1)(A) - (D)(ii)(I)(-a-) of this subsection, except that HHSC will:] 

[(i) use information from the hospital's Medicaid 
cost report(s) that cover the program year and from cost settlement 
payment or recoupment amounts attributable to the program year for 
the calculations described in paragraphs (1)(C)(ii)(I) and (1)(C)(iii)(I) 
of this subsection. If a hospital has two or more Medicaid cost reports 
that cover the program year, the data from each cost report will be 
pro-rated based on the number of months from each cost report period 
that fall within the program year;] 

[(ii) include supplemental payments (including 
upper payment limit payments) and uncompensated-care waiver 
payments (excluding payments associated with pharmacies, clinics, 
and physicians) attributable to the hospital for the program year when 
calculating the total payments to be subtracted from total costs as 
described in paragraph (1)(D)(ii)(I)(-a-) of this subsection;] 

[(iii) use the hospital's actual charges and payments 
for services described in paragraph (1)(A) and (B) of this subsection 
provided to Medicaid-eligible and uninsured patients during the pro-
gram year; and] 

[(iv) include charges and payments for claims sub-
mitted after the 95-day filing deadline for Medicaid-allowable services 
provided during the program year unless such claims were submitted 
after the Medicare filing deadline.] 

[(B) For payments to a hospital under the DSH pro-
gram, the hospital-specific limit will be calculated at the time of the 
independent audit conducted under §355.8065(o) of this title.] 

(3) Calculation of the Recoupment Prevention Payment 
Ceiling. 

(A) Total hospital cost. HHSC will calculate total cost 
in accordance with Section 1923(g) of the Social Security Act. For 
example, starting with the program period beginning October 1, 2022, 
HHSC will sum the total cost from paragraph (1)(C)(iv) for the Med-
icaid primary payor type and the uninsured only. 

(B) Total hospital payments. HHSC will reduce the to-
tal hospital cost under subparagraph (A) of this paragraph by total pay-
ments in accordance with Section 1923(g) of the Social Security Act. 
For example, starting with the program period beginning October 1, 
2022, HHSC will reduce the total hospital cost under subparagraph (A) 
of this paragraph by the total payments from Medicaid and the unin-
sured, including graduate medical services and out-of-state payments. 
HHSC may reduce the total hospital cost by supplemental payments or 
uncompensated-care waiver payments (excluding payments associated 
with pharmacies, clinics, and physicians) attributed to the hospital for 
the program year if necessary to prevent total interim payments to a 
hospital for the program year from exceeding the state payment cap for 
that program year. 

(C) Inflation adjustment. HHSC will trend each hospi-
tal's recoupment prevention payment ceiling using the inflation update 
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factor. HHSC will trend each hospital's state payment cap from the 
midpoint of the data year to the midpoint of the program year. 

(D) A hospital that believes that it qualifies for an ex-
ception authorized by Section 1923(g) of the Social Security Act to the 
calculation described in this paragraph may request that HHSC calcu-
late the recoupment prevention payment ceiling in accordance with the 
exception authorized by federal law. The hospital must submit the re-
quest in accordance with subsection (f) of this section. 

(4) State Payment Cap. 

(A) For program periods beginning October 1, 2022, 
HHSC will determine the lesser of between the two payment ceilings 
described in paragraphs (2) and (3) of this subsection. The lesser of 
the two payment ceilings will constitute the State Payment Cap for the 
DSH program described in §355.8065 of this division and in the UC 
program described in §355.8212 of this subchapter. 

(B) For program periods beginning on or after October 
1, 2019 and ending on or before September 30, 2022, the state payment 
cap is described in paragraph (2) of this subsection. 

(C) For program periods beginning on or after October 
1, 2017 and ending on or before September 30, 2019, the state payment 
cap uses the costs in paragraph (2)(A) of this subsection and the pay-
ments for inpatient and outpatient claims under Title XIX of the Social 
Security Act, including graduate medical services and out-of-state pay-
ments, and payments on behalf of the uninsured. 

(D) For program periods beginning on or after October 
1, 2013 and ending on or before September 30, 2017, the state pay-
ment cap uses the costs in paragraph (2)(A) of this subsection and the 
payments from all payor sources, including graduate medical services 
and out-of-state payments, excluding third-party commercial insurance 
payors for inpatient and outpatient claims. 

(d) Hospital-Specific Limit. 

(1) HHSC will calculate the individual components of a 
hospital's hospital-specific limit using the calculation set out in sub-
section (c)(3) of this section , except that HHSC will: 

(A) use information from the hospital's Medicaid cost 
report(s) that cover the program year and from cost settlement pay-
ment or recoupment amounts attributable to the program year for the 
calculations described in subsection (c)(1) of this section . If a hospital 
has two or more Medicaid cost reports that cover the program year, the 
data from each cost report will be pro-rated based on the number of 
months from each cost report period that fall within the program year; 

(B) include supplemental payments (including upper 
payment limit payments) and uncompensated-care waiver payments 
(excluding payments associated with pharmacies, clinics, and physi-
cians) attributable to the hospital for the program year when calculating 
the total payments to be subtracted from total costs as described in 
subsection (c)(3)(A) of this section; 

(C) use the hospital's actual charges and payments for 
services described in subsection (c)(1)(A) and (c)(1)(B) of this section 
provided to Medicaid-eligible and uninsured patients during the pro-
gram year; and 

(D) include charges and payments for claims submitted 
after the 95-day filing deadline for Medicaid-allowable services pro-
vided during the program year unless such claims were submitted after 
the Medicare filing deadline. 

(2) For payments to a hospital under the DSH program, the 
hospital-specific limit will be calculated at the time of the independent 
audit conducted under §355.8065(o) of this division. 

(3) Federally authorized exceptions to the Hospital-spe-
cific limit (HSL) calculation. A hospital that believes that it qualifies 
for an exception authorized by Section 1923(g) of the Social Security 
Act to the calculation described in paragraph (f)(3) of this section may 
request that HHSC or its contractors calculate the HSL in accordance 
with the exception authorized by federal law. The following conditions 
and procedures will apply to all such requests received by HHSC or 
its contractors. 

(A) The hospital must submit its request in writing to 
HHSC within 90 days of the end of the federal fiscal year, and the re-
quest must include any and all necessary data and justification neces-
sary for the determination of the eligibility of the hospital to receive 
the exception. 

(B) If HHSC approves the request, HHSC or its con-
tractors will calculate the HSL using the methodology authorized un-
der federal law. 

(C) HHSC will notify the hospital of the results of the 
HSL calculation in writing. 

(e) [(d)] Due date for DSH and UC Application [or non-DSH 
survey]. 

(1) HHSC Provider Finance Department [Rate Analysis] 
must receive a hospital's completed application [survey] no later than 
30 calendar days from the date of HHSC's written request to the hospital 
for the completion of the application [survey], unless an extension is 
granted as described in paragraph (2) of this subsection. 

(2) HHSC Provider Finance Department [Rate Analysis] 
will extend this deadline provided that HHSC receives a written request 
for the extension by email no later than 30 calendar days from the date 
of the request for the completion of the application [survey]. 

(3) The extension gives the requester a total of 45 calen-
dar days from the date of the written request for completion of the 
application [survey]. 

(4) If a deadline described in paragraph (1) or (3) of this 
subsection is a weekend day, national holiday, or state holiday, then 
the deadline for submission of the completed application [survey] is 
the next business day. 

(5) HHSC will not accept an application [a survey] or re-
quest for an extension that is not received by the stated deadline. A 
hospital whose application or [survey or] request for extension is not 
received by the stated deadline will be ineligible for DSH or uncom-
pensated-care waiver payments for that program year. 

(f) [(e)] Verification and right to request a review of data. This 
subsection applies to calculations under this section beginning with cal-
culations for program year 2014. 

(1) Claim adjudication. Medicaid participating hospitals 
are responsible for resolving disputes regarding adjudication of Medic-
aid claims directly with the appropriate Medicaid contractors as claims 
are adjudicated. The review of data described under paragraph (2) of 
this subsection is not the appropriate venue for resolving disputes re-
garding adjudication of claims. 

(2) Request for review of data. 

(A) HHSC will pre-populate certain fields in the DSH 
and UC Application [DSH or non-DSH survey], including data from 
its Medicaid contractors. 

(i) A hospital may request that HHSC review any 
data in the hospital's DSH and UC Application [or non-DSH survey] 
that is pre-populated by HHSC. 
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♦ ♦ ♦ 

(ii) A hospital may not request that HHSC review 
self-reported data included in the DSH and UC Application [or non-
DSH survey] by the hospital. 

(B) A hospital must submit via email a written request 
for review and all supporting documentation to HHSC Hospital Rate 
Analysis within 30 days following the distribution of the pre-popu-
lated DSH and UC Application [or non-DSH survey] to the hospital 
by HHSC. The request must allege the specific data omissions or er-
rors that, if corrected, would result in a more accurate HSL. 

(3) HHSC's review. 

(A) HHSC will review the data that is the subject of a 
hospital's request. The review is: 

(i) limited to the hospital's allegations that data is in-
complete or incorrect; 

(ii) supported by documentation submitted by the 
hospital or by the Medicaid contractor; 

(iii) solely a data review; and 

(iv) not an adversarial hearing. 

(B) HHSC will notify the hospital of the results of the 
review. 

(i) If changes to the Medicaid data are made as a re-
sult of the review process, HHSC will use the corrected data for the 
HSL calculations described in this section and for other purposes de-
scribed in §355.8065 and §355.8212 [§355.8201] of this subchapter 
[title]. 

(ii) If no changes are made, HHSC will use the Med-
icaid data from the Medicaid contractors. 

(C) HHSC will not consider requests for review submit-
ted after the deadline specified in paragraph (2)(B) of this subsection. 

(D) HHSC will not consider requests for review of the 
following calculations that rely on the Medicaid data and other infor-
mation described in this subsection: 

(i) the state payment cap or hospital-specific limit 
calculated as described in this section,[;] unless it is related to excep-
tions permitted by Section 1923(g) of the Social Security Act; 

(ii) DSH program qualification or payment amounts 
calculated as described in §355.8065 of this title; or 

(iii) uncompensated-care payment amounts calcu-
lated as described in §355.8201 or §355.8212 of this subchapter [title]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301257 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 487-3480 

DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT 
PROGRAM REIMBURSEMENT 
1 TAC §355.8212 

STATUTORY AUTHORITY 

The amendment is proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out HHSC's duties; 
Texas Human Resources Code §32.021 and Texas Government 
Code §531.021(a), which provide HHSC with the authority to 
administer the federal medical assistance (Medicaid) program 
in Texas; and Texas Government Code §531.021(b-1), which 
establishes HHSC as the agency responsible for adopting 
reasonable rules governing the determination of fees, charges, 
and rates for medical assistance payments under the Texas 
Human Resources Code Chapter 32. 
The amendment affects Texas Government Code Chapter 531 
and Texas Human Resources Code Chapter 32. 
§355.8212. Waiver Payments to Hospitals for Uncompensated Char-
ity Care. 

(a) Introduction. Texas Healthcare Transformation and Qual-
ity Improvement Program §1115(a) Medicaid demonstration waiver 
payments are available under this section to help defray the uncom-
pensated cost of charity care provided by eligible hospitals on or after 
October 1, 2019. Waiver payments to hospitals for uncompensated care 
provided before October 1, 2019, are described in §355.8201 of this di-
vision (relating to Waiver Payments to Hospitals for Uncompensated 
Care). Waiver payments to hospitals must be in compliance with the 
Centers for Medicare & Medicaid Services approved waiver Program 
Funding and Mechanics Protocol, HHSC waiver instructions, and this 
section. 

(b) Definitions. 

[(1) Affiliation agreement--An agreement, entered into be-
tween one or more privately-operated hospitals and a governmental en-
tity that does not conflict with federal or state law. HHSC does not pre-
scribe the form of the agreement.] 

(1) [(2)] Allocation amount--The amount of funds ap-
proved by the Centers for Medicare & Medicaid Services for 
uncompensated-care payments for the demonstration year that is 
allocated to each uncompensated-care provider pool or individual 
hospital, as described in subsections (f)(2) and (g)(6) of this section. 

[(3) Anchor--The governmental entity identified by HHSC 
as having primary administrative responsibilities on behalf of a Re-
gional Healthcare Partnership (RHP).] 

(2) [(4)] Centers for Medicare & Medicaid Services 
(CMS)--The federal agency within the United States Department of 
Health and Human Services responsible for overseeing and directing 
Medicare and Medicaid, or its successor. 

(3) [(5)] Charity care--Healthcare services provided with-
out expectation of reimbursement to uninsured patients who meet the 
provider's charity-care policy. The charity-care policy should adhere 
to the charity-care principles of the Healthcare Financial Management 
Association Principles and Practices Board Statement 15 (December 
2012). Charity care includes full or partial discounts given to uninsured 
patients who meet the provider's financial assistance policy. Charity 
care does not include bad debt, courtesy allowances, or discounts given 
to patients who do not meet the provider's charity-care policy or finan-
cial assistance policy. 
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(4) [(6)] Data year--A 12-month period that is described in 
§355.8066 of this subchapter (relating to State Payment Cap and Hos-
pital-Specific Limit Methodology) and from which HHSC will com-
pile cost and payment data to determine uncompensated-care payment 
amounts. This period corresponds to the Disproportionate Share Hos-
pital data year. 

[(7) Delivery System Reform Incentive Payments 
(DSRIP)--Payments related to the development or implementation 
of a program of activity that supports a hospital's efforts to enhance 
access to health care, the quality of care, and the health of patients and 
families it serves. These payments are not considered patient-care rev-
enue and are not offset against the hospital's costs when calculating the 
hospital-specific limit as described in §355.8066 of this subchapter.] 

(5) [(8)] Demonstration year--The 12-month period begin-
ning October 1 for which the payments calculated under this section 
are made. This period corresponds to the Disproportionate Share Hos-
pital (DSH) program year. Demonstration year one corresponded to 
the 2012 DSH program year, October 1, 2011, through September 30, 
2012. 

(6) [(9)] Disproportionate Share Hospital (DSH)--A hospi-
tal participating in the Texas Medicaid program as defined in §355.8065 
of this subchapter (relating to Disproportionate Share Hospital Reim-
bursement Methodology) [that serves a disproportionate share of low-
income patients and is eligible for additional reimbursement from the 
DSH fund]. 

(7) [(10)] Governmental entity--A state agency or a politi-
cal subdivision of the state. A governmental entity includes a hospital 
authority, hospital district, city, county, or state entity. 

(8) [(11)] HHSC--The Texas Health and Human Services 
Commission, or its designee. 

(9) Impecunious charge ratio--A ratio used to determine if 
a hospital is eligible to receive payment from the HICH (High Impe-
cunious Charge Hospital) pool as described in subsection (f)(2)(C)(ii) 
of this section. 

(10) [(12)] Institution for mental diseases (IMD)--A hospi-
tal that is primarily engaged in providing psychiatric diagnosis, treat-
ment, or care of individuals with mental illness, defined in §1905(i) of 
the Social Security Act. IMD hospitals are reimbursed as freestanding 
psychiatric facilities under §355.8060 of this subchapter (relating to 
Reimbursement Methodology for Freestanding Psychiatric Facilities) 
and §355.761 of this chapter (relating to Reimbursement Methodology 
for Institutions for Mental Diseases (IMD)). 

(11) [(13)] Intergovernmental transfer (IGT)--A transfer of 
public funds from a governmental entity to HHSC. 

(12) Medicaid cost report--Hospital and Hospital Health 
Care Complex Cost Report (Form CMS 2552), also known as the Medi-
care cost report. 

[(14) Large public hospital--An urban public hospital -
Class one as defined in §355.8065 of this subchapter (relating to 
Disproportionate Share Hospital Reimbursement Methodology).] 

(13) [(15)] Mid-Level Professional--Medical practitioners 
which include the following professions only: 

(A) Certified Registered Nurse Anesthetists; 

(B) Nurse Practitioners; 

(C) Physician Assistants; 

(D) Dentists; 

(E) Certified Nurse Midwives; 

(F) Clinical Social Workers; 

(G) Clinical Psychologists; and 

(H) Optometrists. 

(14) Non-public hospital--A hospital that meets the defini-
tion of non-public provider as defined in §355.8200 of this subchapter 
(relating to Retained Funds for the Uncompensated Care Program). 

(15) [(16)] Public funds--Funds derived from taxes, assess-
ments, levies, investments, and other public revenues within the sole 
and unrestricted control of a governmental entity. Public funds do not 
include gifts, grants, trusts, or donations, the use of which is condi-
tioned on supplying a benefit solely to the donor or grantor of the funds. 

(16) Public Health Hospital (PHH)--The Texas Center for 
Infectious Disease or any successor facility operated by the Department 
of State Health Services. 

[(17) Regional Healthcare Partnership (RHP)--A collabo-
ration of interested participants that work collectively to develop and 
submit to the state a regional plan for health care delivery system re-
form. Regional Healthcare Partnerships will support coordinated, ef-
ficient delivery of quality care and a plan for investments in system 
transformation that is driven by the needs of local hospitals, communi-
ties, and populations.] 

[(18) RHP plan--A multi-year plan within which partici-
pants propose their portion of waiver funding and DSRIP projects.] 

(17) [(19)] Rural hospital--A hospital enrolled as a Medic-
aid provider that: 

(A) is located in a county with 60,000 or fewer persons 
according to the 2010 U.S. Census; or 

(B) was designated by Medicare as a Critical Access 
Hospital (CAH) or a Sole Community Hospital (SCH) before October 
1, 2021; or 

(C) is designated by Medicare as a CAH, SCH, or Rural 
Referral Center (RRC); and is not located in a Metropolitan Statistical 
Area (MSA), as defined by the U.S. Office of Management and Budget; 
or 

(D) meets all of the following: 

(i) has 100 or fewer beds; 

(ii) is designated by Medicare as a CAH, SCH, or an 
RRC; and 

(iii) is located in an MSA. 

(18) [(20)] Service Delivery Area (SDA)--The counties in-
cluded in any HHSC-defined geographic area as applicable to each 
Managed Care Organization (MCO). 

(19) State institution for mental diseases (State IMD)--A 
hospital that is primarily engaged in providing psychiatric diagnosis, 
treatment, or care of individuals with mental illness defined in §1905(i) 
of the Social Security Act and that is owned and operated by a state 
university or other state agency. State IMD hospitals are reimbursed as 
freestanding psychiatric facilities under §355.761 of this chapter (relat-
ing to Reimbursement Methodology for Institutions for Mental Disease 
(IMD)). 

(20) State-owned hospital--A hospital that is defined as a 
state IMD, state-owned teaching hospital, or a Public Health Hospital 
(PHH) in this section. 
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(21) State-owned teaching hospital--A hospital that is a 
state-owned teaching hospital as defined in §355.8052 of this sub-
chapter (relating to Inpatient Hospital Reimbursement). 

(22) State Payment Cap--The maximum payment amount, 
as applied to payments that will be made for the program year, that a 
hospital may receive in reimbursement for the cost of providing Med-
icaid-allowable services to individuals who are Medicaid-eligible or 
uninsured. The state payment cap is calculated using the methodology 
described in §355.8066 of this subchapter. 

(23) Transferring public hospital--A hospital that is a trans-
ferring public hospital as defined in §355.8065 of this subchapter. 

(24) [(21)] Uncompensated-care application--A form pre-
scribed by HHSC to identify uncompensated costs for Medicaid-en-
rolled providers. 

(25) [(22)] Uncompensated-care payments--Payments in-
tended to defray the uncompensated costs of charity care as defined in 
[paragraph (5) of] this subsection. 

(26) [(23)] Uninsured patient--An individual who has no 
health insurance or other source of third-party coverage for the services 
provided. The term includes an individual enrolled in Medicaid who 
received services that do not meet the definition of medical assistance in 
section 1905(a) of the Social Security Act (Medicaid services), if such 
inclusion is specified in the hospital's charity-care policy or financial 
assistance policy and the patient meets the hospital's policy criteria. 

(27) [(24)] Waiver--The Texas Healthcare Transformation 
and Quality Improvement Program Medicaid demonstration waiver un-
der §1115 of the Social Security Act. 

(c) Eligibility. A hospital that meets the requirements de-
scribed in this subsection may receive payments under this section. 

(1) Generally. To be eligible for any payment under this 
section: 

(A) A [a] hospital must be enrolled as a Medicaid 
provider in the State of Texas at the beginning of the demonstration 
year.[; and] 

(B) A hospital must meet any criteria described by the 
waiver as a condition of eligibility to receive an uncompensated-care 
payment. 

(C) Non-public hospitals must not return or reimburse 
to a governmental entity any part of a payment under this section. 

(D) Public Hospitals must be operated by a governmen-
tal entity, have that designation filed with HHSC and must not receive, 
and have no agreement to receive, any portion of the payments made 
to any non-public hospital. 

(E) A non-public provider must have paid the Uncom-
pensated Care (UC) application fee upon submission of the application 
in accordance with §355.8200 of this subchapter. 

(F) Beginning in demonstration year thirteen, a non-ru-
ral hospital will be required to enroll, participate in, and comply with 
requirements for all voluntary supplemental Medicaid or directed Med-
icaid programs for which the hospital is eligible, including all compo-
nents of those programs, within the State of Texas to participate in UC. 

[(B) if it is a hospital not operated by a governmental 
entity, it must have filed with HHSC an affiliation agreement and the 
documents described in clauses (i) and (ii) of this subparagraph.] 

[(i) Eligible Hospitals. The hospital must certify on 
a form prescribed by HHSC:] 

[(I) that it is a privately-operated hospital;] 

[(II) that no part of any payment to the hospital 
under this section will be returned or reimbursed to a governmental 
entity with which the hospital affiliates; and] 

[(III) that no part of any payment to the hospital 
under this section will be used to pay a contingent fee, consulting fee, 
or legal fee associated with the hospital's receipt of the supplemental 
funds.] 

[(ii) Governmental Entity Acknowledgments. The 
governmental entity that is party to the affiliation agreement must cer-
tify on a form prescribed by HHSC:] 

[(I) that the governmental entity has not received 
and has no agreement to receive any portion of the payments made to 
any hospital that is party to the agreement;] 

[(II) that the governmental entity has not entered 
into a contingent fee arrangement related to the governmental entity's 
participation in the waiver program;] 

[(III) that the governmental entity adopted 
the conditions described in the certification form prescribed by or 
otherwise approved by HHSC pursuant to a vote of the governmental 
entity's governing body in a public meeting preceded by public notice 
published in accordance with the governmental entity's usual and 
customary practices or the Texas Open Meetings Act, as applicable; 
and] 

[(IV) that all affiliation agreements, consulting 
agreements, or legal services agreements executed by the governmen-
tal entity related to its participation in this waiver payment program are 
available for public inspection upon request.] 

[(iii) Submission requirements.] 

[(I) Initial submissions. The parties must ini-
tially submit the affiliation agreements and certifications described 
in this subsection to the HHSC Provider Finance Department on the 
earlier of the following occurrences after the documents are executed:] 

[(-a-) the date the hospital submits the un-
compensated-care application that is further described in paragraph 
(2) of this subsection; or] 

[(-b-) the new affiliation cut-off date posted 
on HHSC Provider Finance Departments' website for each payment 
under this section.] 

[(II) Subsequent submissions. The parties must 
submit revised documentation to HHSC as follows.] 

[(-a-) When the nature of the affiliation 
changes or parties to the agreement are added or removed, the parties 
must submit the revised affiliation agreement and related hospital and 
governmental entity certifications.] 

[(-b-) When there are changes in ownership, 
operation, or provider identifiers, the hospital must submit a revised 
hospital certification.] 

[(-c-) The parties must submit the revised 
documentation thirty days before the projected deadline for completing 
the IGT for the first payment under the revised affiliation agreement. 
The projected deadline for completing the IGT is posted on HHSC 
Provider Finance Department's website for each payment under this 
section.] 

[(III) Notification Requirement. A hospital that 
submits new or revised documentation under subclause (I) or (II) of 
this clause must notify the Anchor of the RHP in which the hospital 
participates.] 
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[(IV) Request for Modifications. The certifica-
tion forms must not be modified except for those changes approved by 
HHSC prior to submission.] 

[(-a-) Within 10 business days of HHSC 
Provider Finance Department receiving a request for approval of pro-
posed modifications, HHSC will approve, reject, or suggest changes 
to the proposed certification forms.] 

[(-b-) A request for HHSC approval of pro-
posed modifications to the certification forms will not delay the sub-
mission deadlines established in this clause.] 

[(V) Failure to Submit Required Documentation. 
A hospital that fails to submit the required documentation in compli-
ance with this subparagraph is not eligible to receive a payment under 
this section.] 

(2) Uncompensated-care payments. For a hospital to be 
eligible to receive uncompensated-care payments, in addition to the 
requirements in paragraph (1) of this subsection, the hospital must [:] 

[(A)] submit to HHSC an uncompensated-care applica-
tion for the demonstration year, as is more fully described in subsection 
(g)(1) of this section, by the deadline specified by HHSC.[; and] 

[(B) submit to HHSC documentation of:] 

[(i) its participation in an RHP; or] 

[(ii) approval from CMS of its eligibility for uncom-
pensated-care payments without participation in an RHP.] 

(3) Changes that may affect eligibility for uncompensated-
care payments. 

(A) If a hospital closes, loses its license, loses its Medi-
care or Medicaid eligibility, [withdraws from participation in an RHP,] 
or files bankruptcy before receiving all or a portion of the uncom-
pensated-care payments for a demonstration year, HHSC will deter-
mine the hospital's eligibility to receive payments going forward on a 
case-by-case basis. In making the determination, HHSC will consider 
multiple factors including whether the hospital was in compliance with 
all requirements during the demonstration year and whether it can sat-
isfy the requirement to cooperate in the reconciliation process as de-
scribed in subsection (i) of this section. 

(B) A hospital must notify HHSC Provider Finance De-
partment in writing within 30 days of the filing of bankruptcy or of 
changes in ownership, operation, licensure, or Medicare or Medicaid 
enrollment[, or affiliation] that may affect the hospital's continued eli-
gibility for payments under this section. 

(C) Merged Hospitals. 

(i) HHSC will consider a merger of two or more hos-
pitals for purposes of determining eligibility and calculating a hospital's 
demonstration year payments under this section if: 

(I) a hospital that was a party to the merger sub-
mits to HHSC documents verifying the merger status with Medicare 
prior to the deadline for submission of the UC application for that 
demonstration year; and 

(II) the hospital submitting the information un-
der subclause (I) assumed all Medicaid-related liabilities of each hos-
pital that is a party to the merger, as determined by HHSC after review 
of the applicable agreements. 

(ii) If the requirements of clause (i) are not met, 
HHSC will not consider the merger for purposes of determining eli-
gibility or calculating a hospital's demonstration year payments under 
this section. Until HHSC determines that the hospitals are eligible 

for payments as a merged hospital, each of the merging hospitals will 
continue to receive any UC payments to which they were entitled prior 
to the merger. 

(d) Source of funding. The non-federal share of funding for 
payments under this section is limited to public funds from govern-
mental entities. Governmental entities that choose to support payments 
under this section affirm that funds transferred to HHSC meet federal 
requirements related to the non-federal share of such payments, includ-
ing §1903(w) of the Social Security Act. Prior to processing uncom-
pensated-care payments for the final payment period within a waiver 
demonstration year for any uncompensated-care pool or sub-pool de-
scribed in subsection (f)(2) of this section, HHSC will survey the gov-
ernmental entities that provide public funds for the hospitals in that 
pool or sub-pool to determine the amount of funding available to sup-
port payments from that pool or sub-pool. 

(e) Payment frequency. HHSC will distribute waiver pay-
ments on a schedule to be determined by HHSC and posted on HHSC's 
website. 

(f) Funding limitations. 

(1) Maximum aggregate amount of provider pool funds. 
Payments made under this section are limited by the maximum aggre-
gate amount of funds allocated to the provider's uncompensated-care 
pool for the demonstration year. If payments for uncompensated care 
for an uncompensated-care pool attributable to a demonstration year 
are expected to exceed the aggregate amount of funds allocated to that 
pool by HHSC for that demonstration year, HHSC will reduce pay-
ments to providers in the pool as described in subsection (g)(6) of this 
section. 

(2) Uncompensated-care pools. 

(A) HHSC will designate different pools for demon-
stration years as follows [establish the following uncompensated-care 
pools]: 

(i) for demonstration years nine and ten, a 
state-owned hospital pool, a non-state-owned hospital pool, a physi-
cian group practice pool, a governmental ambulance provider pool, 
and a publicly owned dental provider pool;[. Beginning with demon-
stration year eleven and after, the physician group practice pool will 
be further divided into a state-owned physician group practice pool 
and a non-state-owned physician group practice pool.] 

(ii) for demonstration year eleven, a state-owned 
hospital pool, a non-state-owned hospital pool, a state-owned physi-
cian group practice pool, a governmental ambulance provider pool, 
and a publicly owned dental provider pool; and 

(iii) for demonstration years twelve and beyond, a 
state-owned hospital pool, a non-state-owned hospital pool, a high 
impecunious charge hospital (HICH) pool, a state-owned physician 
group practice pool, a non-state-owned physician group practice pool, 
a governmental ambulance provider pool, and a publicly owned dental 
provider pool. 

(B) [(A)] The state-owned hospital pool. 

(i) The state-owned hospital pool funds uncompen-
sated-care payments to state-owned hospitals as defined in subsection 
(b) of this section. [state-owned teaching hospitals, state-owned IMDs, 
and the Texas Center for Infectious Disease]. 

(ii) HHSC will determine the allocation for this pool 
at an amount less than or equal to the total annual maximum uncom-
pensated-care payment amount for these hospitals as calculated in sub-
section (g)(2) of this section. 
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(C) [(B)] The state-owned physician group practice 
pool. 

(i) Beginning in demonstration year eleven, the 
state-owned physician group practice pool funds uncompensated-care 
payments to state-owned physician groups, as defined in §355.8214 
of this division (relating to Waiver Payments to Physician Group 
Practices for Uncompensated Charity Care). 

(ii) HHSC will determine the allocation for this pool 
at an amount less than or equal to the total maximum uncompensated-
care payment amount for these physicians. 

(D) The High Impecunious Charge Hospital (HICH) 
pool. 

(i) Beginning in demonstration year twelve, the 
HICH pool funds will be allocated amongst hospitals with a high 
proportion of uncompensated care charges, rural, and state-owned 
hospitals. While the funds are set aside before the non-state provider 
pools, the payments will be calculated for each hospital after both the 
state-owned hospital pool payments in subparagraph (B) of this para-
graph and non-state-owned hospital pool payments in subparagraph 
(E) of this paragraph. 

(ii) A hospital will be deemed as having a high pro-
portion of uncompensated care charges if its impecunious charge ratio 
is greater than 30 percent, calculated as follows: 

(I) The sum of the charges for DSH uninsured 
charges and total uninsured charity charges, minus any duplicate unin-
sured charges is the numerator. 

(II) The total allowable hospital revenue is the 
denominator. 

(iii) HHSC will determine the allocation for this 
pool at an amount less than the difference in the amount of the total 
allowable UC pool and the amount of the total allowable UC pool in 
DY11 but equal to a percentage determined by HHSC annually based 
on certain factors including charity-care costs, the ratio of reported 
charity-care costs to hospitals' charity-care costs, and the overall 
financial stability of hospitals of all ownership types and geographic 
locations as determined by HHSC. 

(E) [(C)] Non-state-owned provider pools. HHSC 
will allocate the remaining available uncompensated-care funds, if 
any, among the non-state-owned provider pools as described in this 
subparagraph. The remaining available uncompensated-care funds 
equal the amount of funds approved by CMS for uncompensated-care 
payments for the demonstration year less the sum of funds allocated to 
the pools under subparagraphs (B)-(D) of this paragraph [state-owned 
hospital pool under subparagraph (A) and the state-owned physician 
group practice pool under subparagraph (B) of this paragraph]. HHSC 
will allocate the funds among non-state-owned provider pools based 
on the following amounts. 

(i) For the physician group practice pool in demon-
stration years nine and ten, or the non-state-owned physician group 
practice pool beginning in demonstration year eleven, the governmen-
tal ambulance provider pool, and the publicly owned dental provider 
pool: 

(I) for demonstration year nine, an amount to 
equal the percentage of the applicable total uncompensated-care pool 
amount paid to each group in demonstration year six; and 

(II) for demonstration years ten and after, an 
amount to equal a percentage determined by HHSC annually based 
on factors including the amount of reported charity-care costs and 

the ratio of reported charity-care costs to hospitals' charity-care costs. 
For physicians, current year charity-care costs will be used, while for 
dental and ambulance providers, prior year charity-care costs will be 
used. 

(ii) For the non-state-owned hospital pool, all of the 
remaining funds after the allocations described in clause (i) of this 
subparagraph. HHSC will further allocate the funds in the non-state-
owned hospital pool among all hospitals in the pool and create non-
state-owned hospital sub-pools as follows: 

(I) calculate a revised maximum payment 
amount for each non-state-owned hospital as described in subsection 
(g)(6) of this section and allocate that amount to the hospital; and 

(II) group all non-state-owned hospitals and non-
state-owned physician groups into sub-pools based on its [their] geo-
graphic location within one of the state's Medicaid service delivery ar-
eas (SDAs), as described in subsection (g)(7) of this section. 

(3) Availability of funds. Payments made under this sec-
tion are limited by the availability of funds identified in subsection (d) 
of this section and timely received by HHSC. If sufficient funds are 
not available for all payments for which the providers in each pool or 
sub-pool are eligible, HHSC will reduce payments as described in sub-
section (h)(2) of this section. 

(4) Redistribution. If for any reason funds allocated to a 
provider pool or to individual providers within a sub-pool are not paid 
to providers in that pool or sub-pool for the demonstration year, the 
funds will be redistributed to other provider pools based on each pool's 
pro-rata share of remaining uncompensated costs for the same demon-
stration year. The redistribution will occur when the reconciliation for 
that demonstration year is performed. 

(g) Uncompensated-care payment amount. 

(1) Application. 

(A) Cost and payment data reported by a hospital in the 
uncompensated-care application is used to calculate the annual maxi-
mum uncompensated-care payment amount for the applicable demon-
stration year, as described in paragraph (2) of this subsection. 

(B) Unless otherwise instructed in the application, a 
hospital must base the cost and payment data reported in the applica-
tion on its applicable as-filed CMS 2552 Cost Report(s) For Electronic 
Filing Of Hospitals corresponding to the data year and must comply 
with the application instructions or other guidance issued by HHSC. 

(i) When the application requests data or informa-
tion outside of the as-filed cost report(s), a hospital must provide all 
requested documentation to support the reported data or information. 

(ii) For a new hospital, the cost and payment data pe-
riod may differ from the data year, resulting in the eligible uncompen-
sated costs based only on services provided after the hospital's Med-
icaid enrollment date. HHSC will determine the data period in such 
situations. 

(2) Calculation. 

(A) A hospital's annual maximum uncompensated-care 
payment amount is the sum of the components described in clauses (i) 
- (iv) of this subparagraph. 

(i) The hospital's inpatient and outpatient charity-
care costs pre-populated in or reported on the uncompensated-care ap-
plication, as described in paragraph (3) of this subsection, reduced by 
interim DSH payments for the same program period, if any, that reim-
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burse the hospital for the same costs. To identify DSH payments that 
reimburse the hospital for the same costs, HHSC will: 

(I) use self-reported information on the applica-
tion to identify charges that can be claimed by the hospital in both DSH 
and Uncompensated Care (UC), convert the charges to cost, and reduce 
the cost by any applicable payments described in paragraph (3) of this 
subsection; 

(II) calculate a DSH-only uninsured shortfall by 
reducing the hospital's total uninsured costs, calculated as described in 
§355.8066 of this subchapter, by the result from subclause (I) of this 
clause; and 

(III) reduce the interim DSH payment amount by 
the sum of: 

(-a-) the DSH-only uninsured shortfall calcu-
lated as described in subclause (II) of this clause; and 

(-b-) the hospital's Medicaid shortfall, calcu-
lated as described in §355.8066 of this subchapter. 

(ii) Other eligible costs for the data year, as de-
scribed in paragraph (4) of this subsection. 

(iii) Cost and payment adjustments, if any, as de-
scribed in paragraph (5) of this subsection. 

(iv) For each transferring [large] public hospital, the 
amount transferred to HHSC [by that hospital's affiliated governmental 
entity] to support DSH payments [to that hospital and private hospitals] 
for the same demonstration year. 

(B) A hospital also participating in the DSH program 
cannot receive total uncompensated-care payments under this section 
(relating [related] to inpatient and outpatient hospital services provided 
to uninsured charity-care individuals) and DSH payments that exceed 
the hospital's total eligible uncompensated costs. For purposes of this 
requirement, "total eligible uncompensated costs" means the hospital's 
state payment cap for interim payments or DSH hospital-specific limit 
(HSL) in the UC reconciliation plus the unreimbursed costs of inpatient 
and outpatient services provided to uninsured charity-care patients not 
included in the state payment cap or HSL for the corresponding pro-
gram year. 

(3) Hospital charity-care costs. 

(A) For each hospital required by Medicare to submit 
schedule S-10 of the Medicaid [CMS 2552-10] cost report, HHSC will 
pre-populate the uncompensated-care application described in para-
graph (1) of this subsection with the uninsured charity-care charges 
and payments reported by the hospital on schedule S-10 for the hospi-
tal's cost reporting period ending in the calendar year two years before 
the demonstration year. For example, for demonstration year 9, which 
coincides with the federal fiscal year 2020, HHSC will use data from 
the hospital's cost reporting period ending in the calendar year 2018. 
Hospitals should also report any additional payments associated with 
[their] uninsured charity charges that were not captured in worksheet 
S-10 in the application described in paragraph (1) of this subsection. 

(B) For each hospital not required by Medicare to sub-
mit schedule S-10 of the Medicaid [CMS 2552-10] cost report, the 
hospital must report its hospital charity-care charges and payments in 
compliance with the instructions on the uncompensated-care applica-
tion described in paragraph (1) of this subsection. 

(i) The instructions for reporting eligible char-
ity-care costs in the application will be consistent with instructions 
contained in schedule S-10. 

(ii) An IMD may not report charity-care charges for 
services provided during the data year to patients aged 21 through 64. 

(4) Other eligible costs. 

(A) In addition to inpatient and outpatient charity-care 
costs, a hospital may also claim reimbursement under this section for 
uncompensated charity care, as specified in the uncompensated-care 
application, that is related to the following services provided to unin-
sured patients who meet the hospital's charity-care policy: 

(i) direct patient-care services of physicians and 
mid-level professionals; and 

(ii) certain pharmacy services. 

(B) A payment under this section for the costs described 
in subparagraph (A) of this paragraph are not considered inpatient or 
outpatient Medicaid payments for the purpose of the DSH audit de-
scribed in §355.8065 of this subchapter. 

(5) Adjustments. When submitting the uncompen-
sated-care application, a hospital may request that cost and payment 
data from the data year be adjusted to reflect increases or decreases in 
costs resulting from changes in operations or circumstances. 

(A) A hospital: 

(i) may request that costs not reflected on the as-filed 
cost report, but which would be incurred for the demonstration year, be 
included when calculating payment amounts; and 

(ii) may request that costs reflected on the as-filed 
cost report, but which would not be incurred for the demonstration year, 
be excluded when calculating payment amounts. 

(B) Documentation supporting the request must accom-
pany the application, and provide sufficient information for HHSC to 
verify the link between the changes to the hospital's operations or cir-
cumstances and the specified numbers used to calculate the amount of 
the adjustment. 

(i) Such supporting documentation must include: 

(I) a detailed description of the specific changes 
to the hospital's operations or circumstances; 

(II) verifiable information from the hospital's 
general ledger, financial statements, patient accounting records or 
other relevant sources that support the numbers used to calculate the 
adjustment; and 

(III) if applicable, a copy of any relevant con-
tracts, financial assistance policies, or other policies or procedures that 
verify the change to the hospital's operations or circumstances. 

(ii) HHSC will deny a request if it cannot verify that 
costs not reflected on the as-filed cost report will be incurred for the 
demonstration year. 

(C) Notwithstanding the availability of adjustments im-
pacting the cost and payment data described in this section, no adjust-
ments to the state payment cap will be considered for purposes of Med-
icaid DSH payment calculations described in §355.8065 of this sub-
chapter. 

(6) Reduction to stay within uncompensated-care pool al-
location amounts. Prior to processing uncompensated-care payments 
for any payment period within a waiver demonstration year for any un-
compensated-care pool described in subsection (f)(2) of this section, 
HHSC will determine if such a payment would cause total uncompen-
sated-care payments for the demonstration year for the pool to exceed 
the allocation amount for the pool and will reduce the maximum un-
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compensated-care payment amounts providers in the pool are eligible 
to receive for that period as required to remain within the pool alloca-
tion amount. 

(A) Calculations in this paragraph will be applied to 
each of the uncompensated-care pools separately. 

(B) HHSC will calculate the following data points. 

(i) For each provider, prior period payments [to] 
equal prior period uncompensated-care payments for the demonstra-
tion year, including advance payments described in paragraph (9) of 
this subsection, and payments allocated in preceding UC pools. For 
example, the HICH pool will consider UC payments allocated in the 
state-owned hospital and non-state-owned hospital pools. 

(ii) For each provider, a maximum uncompensated-
care payment for the payment period to equal the sum of: 

(I) the portion of the annual maximum un-
compensated-care payment amount calculated for that provider (as 
described in this section and the sections referenced in subsection 
(f)(2) of this section) that is attributable to the payment period; and 

(II) the difference, if any, between the portions of 
the annual maximum uncompensated-care payment amounts attribut-
able to prior periods and the prior period payments calculated in clause 
(i) of this subparagraph. 

(iii) The cumulative maximum payment amount to 
equal the sum of prior period payments from clause (i) of this subpara-
graph and the maximum uncompensated-care payment for the payment 
period from clause (ii) of this subparagraph for all members of the pool 
combined. 

(iv) A pool-wide total maximum uncompen-
sated-care payment for the demonstration year to equal the sum of 
all pool members' annual maximum uncompensated-care payment 
amounts for the demonstration year from paragraph (2) of this subsec-
tion. 

(v) A pool-wide ratio calculated as the pool allo-
cation amount from subsection (f)(2) of this section divided by the 
pool-wide total maximum uncompensated-care payment amount for 
the demonstration year from clause (iv) of this subparagraph. 

(C) If the cumulative maximum payment amount for 
the pool from subparagraph (B)(iii) of this paragraph is less than the 
allocation amount for the pool, each provider in the pool is eligible 
to receive its maximum uncompensated-care payment for the payment 
period from subparagraph (B)(ii) of this paragraph without any reduc-
tion to remain within the pool allocation amount. 

(D) If the cumulative maximum payment amount for 
the pool from subparagraph (B)(iii) of this paragraph is more than the 
allocation amount for the pool, HHSC will calculate a revised max-
imum uncompensated-care payment for the payment period for each 
provider in the pool as follows. 

(i) The physician group practice pool, the gov-
ernmental ambulance provider pool, and the publicly owned dental 
provider pool. HHSC will calculate a capped payment amount equal to 
the product of each provider's annual maximum uncompensated-care 
payment amount for the demonstration year from paragraph (2) of this 
subsection and the pool-wide ratio calculated in subparagraph (B)(v) 
of this paragraph. 

(ii) The non-state-owned hospital pool. 

(I) For rural hospitals, HHSC will: 

(-a-) sum the annual maximum uncompen-
sated-care payment amounts from paragraph (2) of this subsection for 
all rural hospitals in the pool; 

(-b-) in demonstration year: 

(-1-) nine and ten, set aside for ru-
ral hospitals the amount calculated in item (-a-) of this subclause; or 

(-2-) eleven and after, set aside for 
rural hospitals the lesser of the amount calculated in item (-a-) of this 
subclause or the amount set aside for rural hospitals in demonstration 
year ten; 

(-c-) calculate a ratio to equal the rural hospi-
tal set-aside amount from item (-b-) of this subclause divided by the 
total annual maximum uncompensated-care payment amount for rural 
hospitals from item (-a-) of this subclause; and 

(-d-) calculate a capped payment amount 
equal to the product of each rural hospital's annual maximum un-
compensated-care payment amount for the demonstration year from 
paragraph (2) of this subsection and the ratio calculated in item (-c-) 
of this subclause. 

(II) For non-rural hospitals, HHSC will: 
(-a-) sum the annual maximum uncompen-

sated-care payment amounts from paragraph (2) of this subsection for 
all non-rural hospitals in the pool; 

(-b-) calculate an amount to equal the differ-
ence between the pool allocation amount from subsection (f)(2) of this 
section and the set-aside amount from subclause (I)(-b-) of this clause; 

(-c-) calculate a ratio to equal the result from 
item (-b-) of this subclause divided by the total annual maximum un-
compensated-care payment amount for non-rural hospitals from item 
(-a-) of this subclause; and 

(-d-) calculate a capped payment amount 
equal to the product of each non-rural hospital's annual maximum 
uncompensated-care payment amount for the demonstration year from 
paragraph (2) of this subsection and the ratio calculated in item (-c-) 
of this subclause. 

(III) The revised maximum uncompensated-care 
payment for the payment period equals the lesser of: 

(-a-) the maximum uncompensated-care pay-
ment for the payment period from subparagraph (B)(ii) of this para-
graph; or 

(-b-) the difference between the capped pay-
ment amount from subclause (I) or (II) of this clause and the prior pe-
riod payments from subparagraph (B)(i) of this paragraph. 

(IV) HHSC will allocate to each non-state-
owned hospital the revised maximum uncompensated-care payment 
amount from subclause (III) of this clause. 

(7) Non-state-owned hospital SDA sub-pools. After 
HHSC completes the calculations described in paragraph (6) of this 
subsection, HHSC will place each non-state-owned hospital into a 
sub-pool based on the hospital's geographic location in a designated 
Medicaid SDA for purposes of the calculations described in subsection 
(h) of this section. 

(8) Prohibition on duplication of costs. Eligible uncom-
pensated-care costs cannot be reported on multiple uncompensated-
care applications, including uncompensated-care applications for other 
programs. Reporting on multiple uncompensated-care applications is 
a duplication of costs. 

(9) Advance payments. 

(A) In a demonstration year in which uncompensated-
care payments will be delayed pending data submission or for other 
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reasons, HHSC may make advance payments to hospitals that meet the 
eligibility requirements described in subsection (c)(2) of this section 
and submitted an acceptable uncompensated-care application for the 
preceding demonstration year from which HHSC calculated an annual 
maximum uncompensated-care payment amount for that year. 

(B) The amount of the advance payments will: 

(i) in demonstration year nine, be based on unin-
sured charity-care costs reported by the hospital on schedule S-10 of 
the CMS 2552-10 cost report used for purposes of sizing the UC pool, 
or on documentation submitted for that purpose by each hospital not 
required to submit schedule S-10 with its cost report; and 

(ii) in demonstration years ten and after, be a per-
centage, to be determined by HHSC, of the annual maximum uncom-
pensated-care payment amount calculated by HHSC for the preceding 
demonstration year. 

(C) Advance payments are considered to be prior period 
payments as described in paragraph (6)(B)(i) of this subsection. 

(D) A hospital that did not submit an acceptable uncom-
pensated-care application for the preceding demonstration year is not 
eligible for an advance payment. 

(E) If a partial year uncompensated-care application 
was used to determine the preceding demonstration year's payments, 
data from that application may be annualized for use in the computa-
tion of an advance payment amount. 

(h) Payment methodology. 

(1) Notice. Prior to making any payment described in sub-
section (g) of this section, HHSC will give notice of the following in-
formation: 

(A) the maximum payment amount for each hospital in 
a pool or sub-pool for the payment period (based on whether the pay-
ment is made quarterly, semi-annually, or annually); 

(B) the maximum IGT amount necessary for hospitals 
in a pool or sub-pool to receive the amounts described in subparagraph 
(A) of this paragraph; and 

(C) the deadline for completing the IGT. 

(2) Payment amount. The amount of the payment to hospi-
tals in each pool or sub-pool will be determined based on the amount of 
funds transferred by [the affiliated] governmental entities as follows. 

(A) If the governmental entities transfer the maximum 
amount referenced in paragraph (1) of this subsection, the hospitals in 
the pool or sub-pool will receive the full payment amount calculated 
for that payment period. 

(B) If the governmental entities do not transfer the 
maximum amount referenced in paragraph (1) of this subsection, each 
hospital in the pool or sub-pool will receive a portion of its payment 
amount for that period, based on the hospital's percentage of the total 
payment amounts for all providers in the pool or sub-pool. 

(3) Final payment opportunity. Within payments described 
in this section, governmental entities that do not transfer the maxi-
mum IGT amount described in paragraph (1) of this subsection during 
a demonstration year will be allowed to fund the remaining payments 
to hospitals in the pool or sub-pool at the time of the final payment for 
that demonstration year. The IGT will be applied in the following or-
der: 

(A) to the final payments up to the maximum amount; 
and 

(B) to remaining balances for prior payment periods in 
the demonstration year. 

(i) Reconciliation. HHSC will reconcile actual costs incurred 
by the hospital for the demonstration year with uncompensated-care 
payments, if any, made to the hospital for the same period. 

(1) If a hospital received payments in excess of its actual 
costs, the overpaid amount will be recouped from the hospital, as de-
scribed in subsection (j) of this section. 

(2) If a hospital received payments less than its actual costs, 
and if HHSC has available waiver funding for the demonstration year in 
which the costs were accrued, the hospital may receive reimbursement 
for some or all of those actual documented unreimbursed costs. 

(3) Each hospital that received an uncompensated-care 
payment during a demonstration year must cooperate in the reconcili-
ation process by reporting its actual costs and payments for that period 
on the form provided by HHSC for that purpose, even if the hospital 
closed or withdrew from participation in the uncompensated-care 
program. If a hospital fails to cooperate in the reconciliation process, 
HHSC may recoup the full amount of uncompensated-care payments 
to the hospital for the period at issue. 

(j) Recoupment. 

(1) In the event of an overpayment identified by HHSC or 
a disallowance by CMS of federal financial participation related to a 
hospital's receipt or use of payments under this section, HHSC may 
recoup an amount equivalent to the amount of the overpayment or dis-
allowance. The non-federal share of any funds recouped from the hos-
pital will be returned to the governmental entities in proportion to each 
entity's initial contribution to funding the program for that hospital's 
SDA in the applicable program year. 

(2) Payments under this section may be subject to adjust-
ment for payments made in error, including, without limitation, adjust-
ments under §371.1711 of this title (relating to Recoupment of Over-
payments and Debts), 42 CFR Part 455, and Chapter 403 of the Texas 
Government Code. HHSC may recoup an amount equivalent to any 
such adjustment. 

(3) HHSC may recoup from any current or future Medicaid 
payments as follows. 

(A) HHSC will recoup from the hospital against which 
any overpayment was made or disallowance was directed. 

(B) If the hospital has not paid the full amount of the 
recoupment or entered into a written agreement with HHSC to do so 
within 30 days of the hospital's receipt of HHSC's written notice of 
recoupment, HHSC may withhold any or all future Medicaid payments 
from the hospital until HHSC has recovered an amount equal to the 
amount overpaid or disallowed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301258 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 487-3480 
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TITLE 16. ECONOMIC REGULATION 

PART 3. TEXAS ALCOHOLIC 
BEVERAGE COMMISSION 

CHAPTER 50. ALCOHOLIC BEVERAGE 
SELLER SERVER AND DELIVERY DRIVER 
TRAINING 
The Texas Alcoholic Beverage Commission (TABC) proposes 
amendments to rules 16 TAC §§50.4, 50.15, 50.17, 50.19 -
50.20, 50.23, and 50.31, relating to Alcoholic Beverage Seller 
Server and Delivery Driver Training. The proposed amendments 
are necessary to ensure the rules accurately reflect their scope 
and use proper grammar. The amendment to §50.23 removes 
the word "Location" from the rule title because the rule does 
not actually address location changes for seller server schools. 
The remaining amendments to §§50.4, 50.15, 50.17, 50.19 -
50.20, and 50.31 simply insert or delete commas and hyphens, 
all of which the agency consider to be non-substantive changes. 
Simultaneous with this proposal, TABC is also reviewing 16 
TAC §§50.1, 50.3 - 50.5, 50.8, 50.12 - 50.20, 50.23, and 50.26 
- 50.33 under Texas Government Code §2001.039. That rule 
review is also in this edition of the Texas Register. 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Ashleigh Jons, Deputy Director of Training, has deter-
mined that during each year of the first five years the proposed 
amendments are in effect, there will be no fiscal impact on state 
and local governments as a result of enforcing or administering 
the amended rules. Ms. Jons made this determination because 
the proposed amendments do not add to or decrease state rev-
enues or expenditures and because local governments are not 
involved in enforcing or complying with the amended rules. Ms. 
Jons also does not anticipate a measurable effect on local em-
ployment or a local economy as a result of this proposal. 
PUBLIC BENEFIT AND COST NOTE. For each year of the first 
five years the proposed amendments are in effect, Ms. Jons 
expects that the amended rules will have the public benefit of 
clearly conveying the amended rules' requirements related to 
seller server training. Ms. Jons does not expect the proposed 
amendments will impose economic costs on persons required to 
comply with the amended rules. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TABC has determined that the proposed 
amendments will not have an adverse economic impact on small 
or micro businesses, or on rural communities. As a result, and in 
accordance with Texas Government Code §2006.002(c), TABC 
is not required to prepare a regulatory flexibility analysis. 
GOVERNMENT GROWTH IMPACT STATEMENT. TABC has 
determined that for each year of the first five years that the pro-
posed amendments are in effect, they: 
- will not create or eliminate a government program; 
- will not require the creation of new employee positions or the 
elimination of existing employee positions; 
- will not require an increase or decrease in future legislative 
appropriations to the agency; 
- will not require an increase or decrease in fees paid to the 
agency; 
- will not create a new regulation; 

- will not expand, limit, or repeal an existing regulation; 
- will not increase or decrease the number of individuals subject 
to the rules' applicability; and 

- will not positively or adversely affect the Texas economy. 
TAKINGS IMPACT ASSESSMENT. TABC has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action. As a result, this proposal does not constitute a taking or 
require a takings impact assessment under Texas Government 
Code §2007.043. 
REQUEST FOR PUBLIC COMMENT. TABC will consider any 
written comments on the proposed amendments that are re-
ceived by TABC no later than 5:00 p.m., central time, on May 
14, 2023. Send your comments to rules@tabc.texas.gov or 
to the Office of General Counsel, Texas Alcoholic Beverage 
Commission, P.O. Box 13127, Austin, Texas 78711-3127. TABC 
staff will hold a public hearing to receive oral comments on the 
proposed amendments on April 27, 2023, at 10:00 a.m. THIS 
HEARING WILL BE HELD BY VIDEOCONFERENCE ONLY. 
Interested persons should visit the TABC's public website prior 
to the meeting date to receive further instructions or call Kelly 
Johnson, Legal Assistant, at (512) 206-3367. 
SUBCHAPTER B. MANDATORY 
CURRICULUM AND COURSE OF 
INSTRUCTION 
16 TAC §50.4 

STATUTORY AUTHORITY. The amendments are proposed 
pursuant to TABC's rulemaking authority under §5.31 and 
§106.14(b) of the Texas Alcoholic Beverage Code. Section 5.31 
provides that TABC may prescribe and publish rules necessary 
to carry out the provisions of the Texas Alcoholic Beverage 
Code. Section 106.14(b) provides that TABC shall adopt rules 
or policies establishing the minimum requirements for approved 
seller training programs. 
CROSS-REFERENCE TO STATUTE. The proposed amend-
ments implement §106.14 of the Texas Alcoholic Beverage 
Code. 
§50.4. Commission Approval of Classroom-Based Course of Instruc-
tion. 

(a) (No change.) 

(b) All classroom-based training materials and courses of in-
struction must be submitted to the commission for approval. 

(1) (No change.) 

(2) The 120-minute [120 minute] requirement excludes 
time taken for breaks and the administration of the Commission 
Standard Competence Test. 

(3) The 120-minute [120 minute] requirement is based on 
a 6th grade comprehension and reading skills level. 

(4) (No change.) 

(c) - (d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on March 28, 2023. 
TRD-202301197 
James Person 
General Counsel 
Texas Alcoholic Beverage Commission 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 206-3230 

♦ ♦ ♦ 

SUBCHAPTER C. ALCOHOLIC BEVERAGE 
SELLER SERVER AND DELIVERY DRIVER 
TRAINING 
16 TAC §§50.15, 50.17, 50.19, 50.20, 50.23 

The amendments are proposed pursuant to TABC's rulemaking 
authority under §5.31 and §106.14(b) of the Texas Alcoholic Bev-
erage Code. Section 5.31 provides that TABC may prescribe 
and publish rules necessary to carry out the provisions of the 
Texas Alcoholic Beverage Code. Section 106.14(b) provides 
that TABC shall adopt rules or policies establishing the minimum 
requirements for approved seller training programs. 
§50.15. Application for Primary Classroom-Based Seller Server 
School Certificate. 

(a) (No change.) 

(b) Disclosure of Owners, Officers, Directors, Managers, and 
Instructors. 

(1) - (5) (No change.) 

(c) - (g) (No change.) 

§50.17. Application for Primary Internet-Based Seller Server School 
Certificate. 

(a) - (k) (No change.) 

(l) A primary internet-based training school is required to ob-
tain: 

(1) a branch mobile application training school certificate 
for each delivery platform that is under common ownership with the 
designated primary internet-based [internet based] program. This in-
cludes, but is not limited to, programs designed for specific mobile de-
vices or custom programming as a delivery platform for the mandatory 
curriculum and internet-based [internet based] testing; or 

(2) (No change.) 

(m) (No change.) 

§50.19. Application for Primary In-House Seller Server School Cer-
tificate. 

(a) - (b) (No change.) 

(c) Disclosure of Owners, Officers, Directors, Managers, and 
Instructors. 

(1) An applicant whose owners, officers, directors, and 
managers are an exact match to those previously provided to the 
commission in connection with a license or permit currently held by 
the applicant is exempt from the requirements of paragraphs (2), (3) 
and (4) of this subsection. However, the applicant must identify the 
license or permit application where the information requested in those 
paragraphs can be found. 

(2) - (6) (No change.) 

(d) An applicant for a primary in-house seller server school 
must designate: 

(1) a certified trainer responsible for the oversight, opera-
tion, training, and compliance at the seller server school; and 

(2) (No change.) 

(e) - (g) (No change.) 

§50.20. Application for Branch In-House Seller Server School Cer-
tificate. 

(a) - (e) (No change.) 

(f) The application for a branch classroom-based in-house 
seller server school certificate must designate: 

(1) a certified trainer responsible for the oversight, opera-
tion, training, and compliance at the branch classroom-based in-house 
seller server school; and 

(2) (No change.) 

(g) A personal history sheet must be completed and submitted 
with the application for each trainer and responsible individual[,] if the 
individual has not previously provided a personal history sheet with the 
original or renewal application for the primary in-house seller server 
school. 

(h) - (r) (No change.) 

(s) The application for a branch internet-based or mobile ap-
plication in-house seller server school certificate must designate: 

(1) a certified trainer responsible for the oversight, oper-
ation, training, and compliance at the branch in-house seller server 
school; and 

(2) (No change.) 

(t) A personal history sheet must be completed and submitted 
with the application for each trainer and responsible individual[,] if the 
individual has not previously provided a personal history sheet with the 
original or renewal application for the primary in-house seller server 
school. 

(u) - (y) (No change.) 

§50.23. Change of Ownership [or Location]. 
(a) A change of ownership is any agreement to transfer own-

ership or control of a school. A change of control is presumed if: 

(1) - (2) (No change.) 

(3) there is a change in directors, officers, shareholders, or 
other governing body that results in significant changes in operations, 
management, or key instructors. 

(b) - (f) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 28, 2023. 
TRD-202301198 
James Person 
General Counsel 
Texas Alcoholic Beverage Commission 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 206-3230 
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SUBCHAPTER E. SELLER SERVER 
CERTIFICATES 
16 TAC §50.31 

The amendments are proposed pursuant to TABC's rulemaking 
authority under §5.31 and §106.14(b) of the Texas Alcoholic Bev-
erage Code. Section 5.31 provides that TABC may prescribe 
and publish rules necessary to carry out the provisions of the 
Texas Alcoholic Beverage Code. Section 106.14(b) provides 
that TABC shall adopt rules or policies establishing the minimum 
requirements for approved seller training programs. 
§50.31. Revocation. 

(a) The commission may revoke a Seller Server certificate un-
der the conditions set forth in this section. 

(1) (No change.) 

(2) If the holder of a Seller Server Certificate sells or serves 
an alcoholic beverage to a minor or intoxicated person a second time 
within a 12-month [12 month] period, the commission may revoke the 
certificate. The certificate holder cannot be recertified for a period of 
90 days. Recertification requires completing a course of instruction of-
fered by a certified school and passing the Commission Standard Com-
petence Test. 

(3) If the holder of a Seller Server Certificate sells or serves 
an alcoholic beverage to a minor or intoxicated person a third time 
within a 12-month [12 month] period, the commission may revoke the 
certificate. The certificate holder cannot be recertified for a period of 
one year. Recertification requires completing a course of instruction of-
fered by a certified school and passing the Commission Standard Com-
petence Test. 

(4) - (5) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 28, 2023. 
TRD-202301199 
James Person 
General Counsel 
Texas Alcoholic Beverage Commission 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 206-3230 

♦ ♦ ♦ 

PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 115. MIDWIVES 
The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas 
Administrative Code (TAC) at Chapter 115, §§115.1, 115.4, 
115.5, 115.13 - 115.15, 115.20, 115.21, 115.23, 115.25, 115.70, 
115.80, 115.100, and 115.120, the repeal of §§115.2, 115.16 
and 115.121 and new rules §§115.2, 115.12, 115.16, 115.22, 
and 115.121; regarding the Midwives program. These proposed 
changes are referred to as "proposed rules." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The rules under 16 TAC Chapter 115 implement Texas Occupa-
tions Code, Chapter 203, Midwives. 
The proposed rules implement changes recommended by De-
partment staff as a result of the four-year rule review conducted 
under Texas Government Code §2001.039. The proposed rules 
update requirements relating to approval of basic midwifery ed-
ucation courses, preceptor supervision of student clinical expe-
rience, informed client choice and disclosure statements, and 
retired midwife licenses. The proposed rules also make updates 
to reflect current Department procedures and remove obsolete 
or unnecessary language. 
The Notice of Intent to Review for Chapter 115 was published 
in the October 9, 2020, issue of the Texas Register (45 TexReg 
7281). The public comment period closed on November 9, 2020. 
At its meeting on March 3, 2021, the Texas Commission of Li-
censing and Regulation (Commission) readopted Chapter 115 
in its entirety without changes. The readoption notice was pub-
lished in the March 26, 2021, issue of the Texas Register (46 
TexReg 2050). In response to the Notice of Intent to Review for 
Chapter 115 that was published, the Department received com-
ments from one interested party requesting rule changes that 
would not be possible without statutory changes. Therefore, the 
proposed rules do not include any changes in response to public 
comments, and all the changes are based on recommendations 
by Department staff. 
The proposed rules were presented to and discussed by the Mid-
wives Advisory Board at its meeting on March 29, 2023. The 
Advisory Board made a change to proposed §115.13(a)(3)(B) by 
adding "and passing" to clarify that the course and exam must be 
passed. The Advisory Board voted and recommended that the 
proposed rules with changes be published in the Texas Register 
for public comment. 
SECTION-BY-SECTION SUMMARY 

The proposed rules amend §115.1, Definitions, by changing the 
term "approved midwifery education courses" to "basic midwifery 
education course" and updating its definition to provide clarity 
and consistency with Occupations Code §203.151; removing the 
definition for "Code" because the term is not used elsewhere in 
the rule chapter; adding a definition for "compensation" to pro-
vide clarity; adding a definition for "CPR certification" to stream-
line multiple references throughout the chapter; adding a defi-
nition for "direct supervision" to provide clarity; adding a defini-
tion for the acronym "MANA" to streamline multiple references 
to the Midwives Alliance of North America; adding a definition 
for the acronym "MEAC" to streamline multiple references to 
the Midwifery Education Accreditation Council; adding a defini-
tion for the acronym "NARM" to streamline multiple references 
to the North American Registry of Midwives; adding a definition 
for "preceptor" to provide clarity; removing the definition of "Pro-
gram" because the term is not used elsewhere in the rule chap-
ter; updating the definition of "retired midwife" to provide clarity 
and remove the age requirement; correcting a rule reference in 
the definition of "standing delegation orders"; adding a definition 
for "student" to provide clarity; and renumbering the remaining 
definitions accordingly. 
The proposed rules repeal current §115.2 and replace it with new 
§115.2, License Required, to prohibit the unlicensed practice of 
midwifery. 
The proposed rules amend §115.4, Advisory Board Membership, 
by amending paragraph (1) to provide consistency with Occupa-
tions Code §203.052. 
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The proposed rules amend §115.5, "Terms; Vacancies", by 
amending subsections (a) and (b) to provide consistency with 
Occupations Code §203.055. 
The proposed rules add new §115.12, General Application Re-
quirements, to streamline requirements for all applications sub-
mitted to the Department; add new subsection (a) consisting of 
language relocated from current §115.13(a) and (a)(1); and add 
new subsection (b) to require that original or certified copies of 
documents must be provided upon request by the Department. 
The proposed rules amend §115.13, Initial Application for Li-
censure, by relocating language from subsections (a) and (a)(1) 
to proposed new §115.12(a); removing subsections (a)(1)(A) 
through (a)(1)(E), which consist of application details that can 
instead be addressed in the application forms approved by the 
Department; updating subsection (a)(2) to provide clarity and 
correct grammar; relocating and reorganizing the language in 
current subsection (a)(2) to become new subsection (a)(3); 
relabeling current subsection (a)(3) to become new subsection 
(a)(4) and removing the language that repeats the proposed new 
definition for "CPR certification" in §115.1; relabeling current 
subsection (a)(4) to become new subsection (a)(5) and adding 
language to allow the Department to approve a certification that 
is equivalent to the certification in neonatal resuscitation from 
the American Academy of Pediatrics; relabeling current subsec-
tion (a)(5) to become new subsection (a)(6) and reorganizing 
its language for clarity; relabeling current subsection (a)(6) 
to become new subsection (a)(7) and removing unnecessary 
language; relabeling current subsection (a)(7) to become new 
subsection (a)(8) and rephrasing its language for clarity and 
consistency; rephrasing subsection (b) for clarity and consis-
tency; and creating new subsection (f) consisting of language 
relocated from current §115.2(b). The Advisory Board made 
a change to subsection (a)(3)(B) by adding "and passing" to 
clarify that the course and exam must be passed. 
The proposed rules amend §115.14, License Renewal, by 
adding to subsection (a) the word "midwife" to clarify the sec-
tion's applicability to renewal of a midwife license; removing 
from subsection (a)(3) language that repeats the proposed 
new definition for "CPR certification" in §115.1; and adding 
new subsection (e) to provide that each applicant for renewal 
of a midwife license must successfully pass a criminal history 
background check. 
The proposed rules amend §115.15, Late Renewal, by rephras-
ing for clarity and adding references to other Department rules 
applicable to late renewals. 
The proposed rules repeal current §115.16 and replace it with 
new §115.16, Retired Voluntary Charity Care Status License, 
consisting of subsection (a) to explain the applicability of the 
section; subsection (b) to provide the eligibility requirements for 
a retired voluntary charity care status license; subsection (c) to 
provide the requirements for an initial application for a voluntary 
charity care status license; subsection (d) to provide the limi-
tations on the practice of a person holding a retired voluntary 
charity care status license; subsection (e) to detail the actions 
for which a person holding a retired voluntary charity care status 
license will be subject to disciplinary action; subsection (f) to pro-
vide for the two-year license term of a retired voluntary charity 
care status license; subsection (g) to provide the renewal ap-
plication requirements, the procedures for late renewal, and the 
prohibition on unlicensed activity for a voluntary charity care sta-
tus license; and subsection (h) to provide the requirements for a 

person who holds a retired voluntary charity care status license 
and wants to return to active status. 
The proposed rules amend §115.20, Basic Midwifery Education, 
by amending the section title for clarity; rephrasing and restruc-
turing the rule language to remove the need for subsection la-
bels; relocating from current subsection (a) to new paragraph 
(1) the requirement for a course to have a course administra-
tor and site in Texas; relabeling current subsection (b)(2) to be-
come new paragraph (2) and rephrasing its language for clarity; 
relabeling current subsection (b)(3) to become new paragraph 
(3) and replacing the names of entities with their corresponding 
acronyms defined in §115.1; relabeling current subsection (b)(4) 
to become new paragraph (4) and rephrasing its language for 
clarity; relabeling current subsection (b)(5) to become new para-
graph (5) and rephrasing its language for clarity; relabeling cur-
rent subsection (b)(6) to become new paragraph (6) and amend-
ing its language to provide consistency with the clinical experi-
ence requirements for certification by the North American Reg-
istry of Midwives (NARM); relabeling current subsection (b)(7) 
to become new paragraph (7) and removing unnecessary lan-
guage that repeats the new definition for "preceptor" in §115.1; 
relabeling current subsection (c) to become new paragraph (8), 
rephrasing its language for clarity, and removing the language 
that repeats the new definition for "CPR certification" in §115.1. 
The proposed rules amend §115.21, Education Course Ap-
proval, by amending the section title for clarity and consistency; 
rephrasing subsection (a)(1) for clarity and consistency; modify-
ing subsection (a)(1)(D) to require that the financial statement or 
balance sheet must demonstrate the ability to provide refunds 
to any students who enroll and removing the requirement to 
disclose any bankruptcy within the last five years; in subsection 
(a)(1)(E), adding the requirement for written policies to include 
entrance requirements, a list of all fees, and the notice required 
by Occupations Code §53.152 and removing requirements for 
language and accessibility covered by other state and federal 
laws; in subsection (a)(2), changing the time period for retention 
of student files from five years to "three years after the student is 
no longer enrolled in the course" to provide a more definite time 
period, clarifying that student files must include CPR certification 
and progression of course work; amending subsection (a)(3) to 
clarify the process for initial course approval; rephrasing subsec-
tions (a)(4) through (a)(6) for clarity; amending subsection (b) to 
clarify the approval of courses accredited by MEAC; amending 
subsection (c) to clarify the duration of course approval and 
the process for obtaining a new approval period; amending 
subsection (d) to require a substantive change in a course to be 
approved before the change is implemented; and adding new 
subsection (e) to allow courses to accept transfer hours from 
other courses and clinical hours earned under a NARM-certified 
preceptor. 
The proposed rules add new §115.22, Preceptor Supervisory 
Responsibilities, consisting of new subsection (a) to provide the 
requirements relating to clinical experience activities performed 
by a student, including direct supervision by a preceptor and in-
formed consent by the client; new subsection (b) to clarify that 
the student is not practicing midwifery; and new subsection (c) to 
provide that a licensed midwife acting as a preceptor is respon-
sible for the actions of the student. 
The proposed rules amend §115.23, Jurisprudence Examina-
tion, by adding new subsection (d) to address administration 
of the examination, examination fees, reexamination, and no-
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tice of examination results, as required by Occupations Code 
§203.2555(b). 
The proposed rules amend §115.25, Continuing Education, by 
rephrasing and reorganizing for clarity and removing accessibil-
ity requirements covered by other state and federal laws. 
The proposed rules amend §115.70, Standards of Conduct, by 
removing the language in current paragraph (1)(L), which autho-
rizes administrative action due to "a lack of personal or profes-
sional character in the practice of midwifery" because the stan-
dard is vague and subjective; renumbering the remaining provi-
sions in paragraph (1) accordingly; and updating paragraph (3) 
to clarify that course approval may be suspended or revoked, 
add loss of MEAC accreditation as a reason for course suspen-
sion or revocation, and make cleanup changes for clarity. 
The proposed rules amend §115.80, Fees, by updating the 
names of fees for clarity and consistency and reducing the 
retired voluntary charity care status license fees in paragraphs 
(4) and (5) from $275 to $0. 
The proposed rules amend §115.100, Standards for the Practice 
of Midwifery in Texas, by making cleanup changes to subsec-
tions (a) and (c) for clarity and consistency. 
The proposed rules amend §115.120, Newborn Screening, to 
clarify the requirements relating to a midwife who chooses to 
collect blood specimens for newborn screening tests, including 
the required training and submission of the appropriate form to 
the Department, and removing unnecessary language. 
The proposed rules repeal current §115.121 and replace with 
new §115.121, Informed Choice and Disclosure Statement, by 
removing unnecessary language that merely repeats Occupa-
tions Code §203.351; adding new subsection (a) to require a 
midwife to use the form prescribed by the Department; adding 
new subsection (b) to require a midwife to provide the content of 
the form to a prospective client in both oral and written form be-
fore providing any midwifery service; and adding new subsection 
(c) to require a student performing clinical experience activities 
to first obtain the informed consent required by proposed new 
§115.22. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules 
are in effect, enforcing or administering the proposed rules does 
not have foreseeable implications relating to costs or revenues 
of state or local governments. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

Mr. Couvillon has determined that the proposed rules will not 
affect the local economy, so the agency is not required to prepare 
a local employment impact statement under Government Code 
§2001.022. 
PUBLIC BENEFITS 

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, the public benefit 
will be providing the rules with increased clarity and organization 
to ensure midwives meet the minimum licensing requirements 
to obtain or renew their licenses; allowing additional paths of 
reciprocity by allowing the transfer of hours from an out-of-state 
school or preceptor; and the outlining of the preceptor supervi-
sory responsibilities. 

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL 

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply 
with the proposed rules. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities as a result of the pro-
posed rules. Since the agency has determined that the proposed 
rule will have no adverse economic effect on small businesses, 
micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis, 
as detailed under Texas Government Code §2006.002, are not 
required. 
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

The proposed rules do not have a fiscal note that imposes a 
cost on regulated persons, including another state agency, a 
special district, or a local government. Therefore, the agency is 
not required to take any further action under Government Code 
§2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Pursuant to Government Code §2001.0221, the agency provides 
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed 
rules will be in effect, the agency has determined the following: 
1. The proposed rules do not create or eliminate a government 
program. 
2. Implementation of the proposed rules does not require the 
creation of new employee positions or the elimination of existing 
employee positions. 
3. Implementation of the proposed rules does not require an 
increase or decrease in future legislative appropriations to the 
agency. 
4. The proposed rules do require an increase or decrease in fees 
paid to the agency. The proposed rules eliminate the license 
renewal and reinstatement fees for retired midwives performing 
voluntary charity care. 
5. The proposed rules do not create a new regulation. 
6. The proposed rules do expand, limit, or repeal an existing 
regulation. The proposed rules expand certain rules to clarify 
requirements relating to preceptor supervisory responsibilities, 
applications for retired voluntary charity care status licenses, and 
the submission of original or certified copies of documents, when 
required. 
7. The proposed rules do not increase or decrease the number 
of individuals subject to the rules' applicability. 
8. The proposed rules do not positively or adversely affect this 
state's economy. 
TAKINGS IMPACT ASSESSMENT 

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules 
do not restrict, limit, or impose a burden on an owner's rights to 
his or her private real property that would otherwise exist in the 
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absence of government action. As a result, the proposed rules 
do not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 
PUBLIC COMMENTS 

Comments on the proposed rules may be submit-
ted electronically on the Department's website at 
https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile to 
(512) 475-3032; or by mail to Shamica Mason, Legal Assistant, 
Texas Department of Licensing and Regulation, P.O. Box 
12157, Austin, Texas 78711. The deadline for comments is 30 
days after publication in the Texas Register. 

16 TAC §§115.1, 115.2, 115.4, 115.5, 115.12 - 115.16, 115.20 -
115.23, 115.25, 115.70, 115.80, 115.100, 115.120, 115.121 

STATUTORY AUTHORITY 

The proposed rules are proposed under Texas Occupations 
Code, Chapters 51 and 203, which authorize the Texas Commis-
sion of Licensing and Regulation, the Department's governing 
body, to adopt rules as necessary to implement these chapters 
and any other law establishing a program regulated by the 
Department. The proposed rules are also proposed under 
Texas Government Code, Chapter 411, Subchapter F, and 
Texas Occupations Code, Chapters 51 and 53, which establish 
the Department's statutory authority to conduct criminal history 
background checks on an applicant for or a holder of a license, 
certificate, registration, title, or permit issued by the Depart-
ment. The proposed rules are also proposed under Texas 
Occupations Code, Chapter 112, which requires the adoption 
of rules providing for reduced fees and continuing education 
requirements for a retired health care practitioner whose only 
practice is voluntary charity care. 
The statutory provisions affected by the proposed rules are those 
set forth in Texas Occupations Code, Chapters 51 and 203, and 
Texas Government Code, Chapter 411, Subchapter F. No other 
statutes, articles, or codes are affected by the proposed rules. 
§115.1. Definitions. 

The following words and terms when used in this chapter [shall] have 
the following meaning unless the context clearly indicates otherwise. 

(1) - (3) (No change.) 

(4) Basic [Approved] midwifery education course 
[courses]--A course [The basic midwifery education courses] approved 
by the department to fulfill the education requirement for obtaining an 
initial midwife license. 

[(5) Code--Texas Health and Safety Code.] 

(5) [(6)] Collaboration--The process in which a midwife 
and a physician or another licensed health care professional of a dif-
ferent profession jointly manage the care of a woman or newborn ac-
cording to a mutually agreed-upon plan of care. 

(6) [(7)] Commission--The Texas Commission of Licens-
ing and Regulation. 

(7) Compensation--Direct or indirect payment of anything 
of monetary value, except payment or reimbursement of reasonable, 
necessary, and actual travel and related expenses. 

(8) (No change.) 

(9) CPR certification--Official documentation of success-
ful completion of a course in cardiopulmonary resuscitation issued by: 

(A) the American Heart Association, for health care 
providers; 

(B) the Red Cross, for the professional rescuer; 

(C) the National Safety Council, for healthcare 
providers and the professional rescuer; or 

(D) any other provider of a CPR course for health care 
providers currently accepted by the Department of State Health Ser-
vices' Office of EMS/Trauma Systems Coordination. 

(10) [(9)] Department--The Texas Department of Licens-
ing and Regulation. 

(11) Direct supervision--Real-time, in-person observation 
and guidance by a preceptor who is physically present and immediately 
available to provide any necessary assistance and personally respond 
to any emergency. 

(12) [(10)] Executive director--The executive director of 
the department. 

(13) [(11)] Health authority--A physician who administers 
state and local laws regulating public health under the Health and 
Safety Code, Chapter 121, Subchapter B. 

(14) [(12)] Local health unit--A division of a municipality 
or county government that provides limited public health services as 
provided by the Health and Safety Code, §121.004. 

(15) MANA--The Midwives Alliance of North America. 

(16) MEAC--The Midwifery Education Accreditation 
Council. 

(17) NARM--The North American Registry of Midwives. 

(18) [(13)] Newborn care--The care of a child for the first 
six weeks of the child's life. 

(19) [(14)] Normal childbirth--The labor and vaginal deliv-
ery at or close to term (37 up to 42 weeks) of a pregnant woman whose 
assessment reveals no abnormality or signs or symptoms of complica-
tions. 

(20) [(15)] Physician--A physician licensed to practice 
medicine in Texas by the Texas Medical Board. 

(21) [(16)] Postpartum care--The care of a woman for the 
first six weeks after the woman has given birth. 

(22) Preceptor--an individual who provides direct supervi-
sion of a student and is: 

(A) a midwife licensed in Texas; 

(B) a certified nurse-midwife, as defined in the Act; or 

(C) a physician licensed in Texas and actively engaged 
in the practice of obstetrics in an out-of-hospital setting. 

[(17) Program--The department's midwifery program.] 

(23) [(18)] Public health district--A district created under 
the Health and Safety Code, Chapter 121, Subchapter E. 

(24) [(19)] Referral--The process by which a midwife di-
rects the client to a physician or another licensed health care profes-
sional who has current obstetric or pediatric knowledge and who is 
working under supervision and delegation of a physician. 

(25) [(20)] Retired midwife--A person holding a retired 
voluntary charity care status license under §115.16. [midwife licensed 
in Texas who is over the age of 55 and not currently employed in a 
health care field.] 
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(26) [(21)] Standing delegation orders--Written instruc-
tions, orders, rules, regulations or procedures prepared by a physician 
and designated for a patient population, and delineating under what 
set of conditions and circumstances actions should be instituted, 
as described in the rules of the Texas Medical Board in 22 Texas 
Administrative Code, Chapter 193 (relating to Standing Delegation 
Orders) [and §115.111 of this title (relating to Coordinating Care with 
Other Health Care Providers)]. 

(27) Student--A person performing activities under a basic 
midwifery education course or a preceptorship to fulfill the require-
ments for a midwife license or certification by NARM. 

(28) [(22)] Transfer--The process by which a midwife re-
linquishes care of the client for pregnancy, labor, delivery, or postpar-
tum care or care of the newborn to a physician or another licensed 
health care professional who has current obstetric or pediatric knowl-
edge and who is working under the supervision and delegation of a 
physician. 

(29) [(23)] Voluntary charity care--Midwifery care pro-
vided without compensation and with no expectation of compensation. 

§115.2. License Required. 
A person may not practice midwifery unless the person holds a license 
issued under the Act. 

§115.4. Advisory Board Membership. 
The Midwives Advisory Board consists of nine members appointed 
by the presiding officer of the commission, with the approval of the 
commission as follows: 

(1) five licensed midwife members each of whom has at 
least three years' experience in the practice of midwifery; 

(2) - (4) (No change.) 

§115.5. Terms; Vacancies. 
(a) Members of the advisory board serve staggered six-year 

terms. The terms of three members expire [expiring] on January 31st 
of each odd-numbered year. 

(b) If a vacancy occurs on the board during a member’s term, 
the presiding officer of the commission, with the commission's ap-
proval, must [shall] appoint a replacement who meets the qualifications 
for the vacant position to serve for the remainder of the term. 

(c) (No change.) 

§115.12. General Application Requirements. 
(a) Unless otherwise indicated, all applications, required infor-

mation, and documentation of credentials must be submitted on depart-
ment-approved forms and in the manner prescribed by the department. 

(b) Applicants must submit original or certified copies of doc-
uments if requested by the department. 

§115.13. Initial Application for Licensure. 
(a) Initial licensure. [Unless otherwise indicated, an applicant 

must submit all required information and documentation of credentials 
on official department-approved forms.] An individual may apply for 
licensure as a midwife at any time during the year by submitting the 
following to the department: 

(1) a completed application; [on a department-approved 
form which shall contain:] 

[(A) specific information regarding personal data, so-
cial security number, birth date, other licenses held, and misdemeanor 
or felony convictions;] 

[(B) the date of the application;] 

[(C) a statement that the applicant has read the Act and 
these rules and agrees to abide by them;] 

[(D) a statement that the information in the application 
is truthful and that the applicant understands that providing false and 
misleading information on items which are material in determining the 
applicant's qualifications may result in the voiding of the application, 
or denial or the revocation of any license issued; and] 

[(E) any other information required by the department.] 

(2) proof of successful [satisfactory] completion of a con-
tinuing education course covering the current Texas Midwifery Basic 
Information and Instructor [Instructors] Manual;[, and:] 

[(A) satisfactory completion of a mandatory basic mid-
wifery education course approved by the department and the North 
American Registry of Midwives (NARM) exam or any other compre-
hensive exam approved by the department;] 

[(B) Certified Professional Midwife (CPM) certifica-
tion by NARM; or] 

[(C) satisfactory completion of a basic midwifery ed-
ucation course accredited by the Midwifery Education Accreditation 
Council (MEAC), and the North American Registry of Midwives 
(NARM) exam, or any other comprehensive exam approved by the 
department.] 

(3) proof of one of the following: 

(A) Certified Professional Midwife certification by 
NARM; or 

(B) successful completion and passing of: 

(i) a basic midwifery education course; and 

(ii) the NARM exam or any other comprehensive 
exam approved by the department; 

(4) [(3)] proof of current CPR [cardiopulmonary resuscita-
tion (CPR)] certification; [for health care providers by the American 
Heart Association; equivalent certification for the professional rescuer 
from the Red Cross; equivalent certification for healthcare and pro-
fessional rescuer from the National Safety Council; or equivalent cer-
tification issued by any provider of CPR certification for health care 
providers currently accepted by the Department of State Health Ser-
vice's Office of EMS/Trauma Systems Coordination;] 

(5) [(4)] proof of current certification in [for] neonatal re-
suscitation, §§1 - 4, from the American Academy of Pediatrics or an 
equivalent certification approved by the department; 

(6) [(5)] proof of one of the following: 

(A) satisfactory completion of training in the collection 
of newborn screening specimens; or 

(B) an established relationship with another qualified 
and appropriately credentialed health care provider who has agreed to 
collect newborn screening specimens on behalf of the applicant; 

(7) [(6)] the [a nonrefundable] fee required under §115.80; 
and 

(8) [(7)] proof of passing the jurisprudence examination 
approved by the department within[. The jurisprudence examination 
must have been taken no more than] one year prior to the date of ap-
plication. 
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(b) Initial licensure after interim of more than four years. An 
application for [A midwife seeking] initial licensure submitted more 
than [who has not become licensed within] four years after the appli-
cant’s completion of [completing] a basic midwifery education course 
[approved by the department or accredited by MEAC shall in addition] 
must also include [provide] proof of completion of [having completed] 
at least 40 [contact] hours of [approved midwifery] continuing edu-
cation within the year preceding the application, which must include 
[shall be based upon] a review of: 

(1) the current Texas Midwifery Basic Information and 
Instructor [Instructors] Manual; and 

(2) the current MANA [Midwives Alliance of North Amer-
ica (MANA)] Core Competencies and Standards of Practice. 

(c) - (e) (No change.) 

(f) An initial midwife license is valid from the date of issuance 
until March 1 of the second calendar year following the calendar year 
in which it is issued. 

§115.14. License Renewal. 

(a) A midwife license may be renewed for a two-year period 
by submitting to the department: 

(1) - (2) (No change.) 

(3) proof of [a] current CPR certification; [for health care 
providers from one of the following:] 

[(A) the American Heart Association;] 

[(B) equivalent certification for the professional rescuer 
from the Red Cross;] 

[(C) equivalent certification for healthcare and profes-
sional rescuer from the National Safety Council; or] 

[(D) equivalent certification issued by any provider of 
CPR certification for health care providers currently accepted by the 
Department of State Health Services' Office of EMS/Trauma Systems 
Coordination;] 

(4) - (7) (No change.) 

(b) - (d) (No change.) 

(e) An individual applying for renewal of a midwife license 
must successfully pass a criminal history background check. 

§115.15. Late Renewal. 

Late license renewal. A midwife whose license has expired [who fails 
to apply for license renewal by March 1 of the end of a renewal pe-
riod in which the midwife is currently licensed,] may apply for late 
license renewal in accordance with the department’s procedural rules 
at 16 TAC §60.31 and §60.83 [on or before March 1 of the following 
year]. Applications for late license renewal must include the follow-
ing: 

(1) each of the items required for timely renewal; and 

(2) the [a nonrefundable late renewal] fee required under 
§115.80. 

§115.16. Retired Voluntary Charity Care Status License. 

(a) Applicability. This section implements Texas Occupations 
Code, Chapter 112. This section applies to a person who holds a mid-
wife license issued by the department. 

(b) Eligibility. To be eligible for a retired voluntary charity 
care status license, the person must: 

(1) hold an active midwife license issued by the depart-
ment; 

(2) not have any pending or current disciplinary actions 
against the person or the person’s license; and 

(3) not be employed, under contract, or otherwise engaged 
in the practice of midwifery for compensation. 

(c) Initial application. To apply for a retired voluntary charity 
care status license, the person must: 

(1) submit a completed application on a department-ap-
proved form; 

(2) certify in writing that the person is retired and will pro-
vide only voluntary charity care; 

(3) submit any fee required under §115.80; and 

(4) successfully pass a criminal history background check. 

(d) Practice. A person holding a retired voluntary charity care 
status license: 

(1) may not provide midwifery services for compensation; 
and 

(2) is limited to providing only those services authorized 
under a midwife license. 

(e) Disciplinary actions. A person holding a retired voluntary 
charity care status license is subject to disciplinary action for: 

(1) a violation of the Act or the rules adopted under this 
chapter; 

(2) obtaining, or attempting to obtain, retired voluntary 
charity care status by submitting false or misleading information to 
the department; or 

(3) engaging in the practice of midwifery for compensa-
tion. 

(f) License term. A retired voluntary charity care status license 
is valid for two years from the date of issuance and may be renewed 
biennially. 

(g) Renewal. 

(1) To renew a retired voluntary charity care status license, 
a licensee must: 

(A) submit a completed application on a department-
approved form; 

(B) submit all the items required for renewal of a mid-
wife license under §115.14, with the exception that only five hours of 
continuing education must be completed; 

(C) submit any fee required under §115.80; and 

(D) successfully pass a criminal history background 
check. 

(2) A person whose retired voluntary charity care status li-
cense has expired may late renew the license in accordance with the 
department’s procedural rules at 16 TAC §60.31 and §60.83. 

(3) A person whose retired voluntary charity care status li-
cense has expired may not practice or engage in midwifery or perform 
voluntary charity care. 

(h) Returning to active status. 

(1) A person who holds a retired voluntary charity care sta-
tus license and who wants to return to active status must: 
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(A) submit a completed application on a department-
approved form; 

(B) complete 10 hours of continuing education in the 12 
months preceding the application; 

(C) submit the midwife license renewal application fee 
required under §115.80; and 

(D) successfully pass a criminal history background 
check. 

(2) The application must be approved by the department 
before the person can return to active status and provide midwifery 
services for compensation. 

§115.20. Basic Midwifery Education Course Eligibility. 

[(a)] To be eligible for approval by the [The] department as a 
basic midwifery education course, a course must: [shall consider for 
approval only courses which have a course supervisor/administrator 
and site in Texas.] 

[(b)] [Mandatory basic midwifery education shall:] 

(1) have a course administrator and site in Texas [be offered 
to ensure that only trained individuals practice midwifery in Texas]; 

(2) be offered only by an [any] individual or organization 
meeting the requirements for course approval established by this 
section [subsection]; 

(3) include a didactic component which must [shall]: 

(A) be based upon and completely cover the [most] cur-
rent Core Competencies and Standards of Practice of MANA [the Mid-
wives Alliance of North America (MANA)] and the current Texas Mid-
wifery Basic Information Manual; 

(B) prepare the student to apply for certification by 
NARM; [North American Registry of Midwives (NARM);] and 

(C) include a minimum of 250 hours course work. 

(4) be supervised and conducted by a course administrator 
[supervisor/administrator] who must [shall]: 

(A) be responsible for all aspects of the course; [and] 

(B) have two years of experience in the independent 
practice of midwifery, nurse-midwifery, or obstetrics; [and] 

(C) have been primary care giver for at least 75 births 
including provision of prenatal, intrapartum, and postpartum care; and 

(D) be at least one of the following: [have met initial 
licensure requirements; or] 

(i) a licensed midwife; 

(ii) [(E)] [be] a Certified Professional Midwife 
(CPM); [or] 

(iii) [(F)] [be] American College of Nurse Midwives 
(ACNM) certified; or 

(iv) [(G)] [be] a [licensed] physician licensed in 
Texas and actively engaged in the practice of obstetrics;[.] 

(5) include didactic curriculum instructors who: 

(A) have training and credentials for the course material 
they will teach; and 

(B) are approved by the course administrator 
[supervisor/administrator]. 

(6) provide clinical experience [experience/preceptorship] 
of at least two years [one year] but no more than five years and equiv-
alent to 1,350 clinical contact hours which prepares the student to be-
come certified by NARM, including successful completion of at least 
the following activities: 

(A) Phase 1. Document attendance at 10 births in any 
setting, in any capacity (observer, doula, family member, friend, be-
ginning student). 

(i) The births may be verified by any witness who 
was present at the birth. 

(ii) The births may not include the person's own 
birth. 

(B) Phase 2. Document completion of the following ac-
tivities, as an assistant under direct supervision: 

(i) 20 births; 

(ii) 25 prenatal exams, including 3 initial exams; 

(iii) 20 newborn exams; and 

(iv) 10 postpartum exams. 

(C) Phase 3. Document completion of the following ac-
tivities, as a primary under direct supervision: 

(i) 20 births, including: 

(I) five births for which the student provides a 
continuity of care consisting of a minimum of: 

(-a-) five prenatal exams spanning at least 
two trimesters; 

(-b-) the birth, including the placenta; 
(-c-) the newborn exam (within 12 hours of 

the birth); and 
(-d-) at least two postpartum exams (between 

24 hours and 6 weeks following the birth); and 

(II) 10 births that include at least one prenatal 
exam; 

(ii) 75 prenatal exams, including 20 initial exams; 

(iii) 20 newborn exams; and 

(iv) 40 postpartum exams; 

[(A) serving as an active participant in attending 20 
births;] 

[(B) serving as the primary midwife, under supervision, 
in attending 20 additional births, at least 10 of which shall be out-of-
hospital births. A minimum of 3 of the 20 births attended as primary 
midwife under supervision must be with women for whom the student 
has provided primary care during at least 4 prenatal visits, birth, new-
born exam and one postpartum exam;] 

[(C) serving as the primary midwife, under supervision, 
in performing:] 

[(i) 75 prenatal exams, including at least 20 initial 
history and physical exams;] 

[(ii) 20 newborn exams; and] 

[(iii) 40 postpartum exams.] 

(7) include preceptors who are approved by the course 
administrator; [supervisor/administrator and shall be:] 

[(A) licensed midwives;] 
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[(B) certified professional midwives;] 

[(C) certified nurse midwives; or] 

[(D) physicians licensed in the United States and ac-
tively engaged in the practice of obstetrics.] 

(8) [(c)] allow student enrollment only to individuals who 
[Individuals enrolled as students in an approved midwifery course 
must] possess: 

(A) [(1)] a high school diploma or the equivalent; and 

(B) [(2)] [a] current CPR certification 
[Cardiopulmonary Resuscitation (CPR) certificate for health care 
providers from the American Heart Association; an equivalent CPR 
certificate for the professional rescuer from the Red Cross; equivalent 
certification for healthcare and professional rescuer from the National 
Safety Council; or equivalent certification issued by any provider of 
CPR certification for health care providers currently accepted by the 
Department of State Health Services' Office of EMS/Trauma Systems 
Coordination]. 

§115.21. Basic Midwifery Education Course Approval. 
(a) Course approval. 

(1) To obtain initial approval as a basic mid-
wifery education course, the [The] course administrator must 
[supervisor/administrator shall] submit to the department a completed 
[an] application, the [form and a non-refundable initial midwifery 
course application] fee required under §115.80, and [to the department 
with] the following supporting documentation: 

(A) course outline; 

(B) course curriculum with specific content references 
to: 

(i) MANA Core Competencies; 

(ii) NARM Written Test Specifications; 

(iii) NARM Skills Assessment Test Specifications; 

(iv) Texas Midwifery Basic Information and In-
structor Manual; and 

(v) protocol writing, adaptation, and revision;[.] 

(C) identification of didactic and preceptorship teach-
ing sites; 

(D) a financial statement or balance sheet (within the 
last year) for the course administrator [supervisor/administrator] or 
course owner demonstrating the ability to provide refunds to any 
students who enroll [and disclosure of any bankruptcy within the last 
five years]; and 

(E) written policies to include: 

(i) entrance requirements; 

(ii) [(i)] a tuition schedule and a list of all additional 
fees or[, other] charges;[, and] 

(iii) cancellation and refund policy, including the 
right of any prospective student to cancel an [his/her] enrollment 
agreement within 72 hours after signing the agreement and receive a 
full refund of any money paid; 

(iv) [(ii)] student attendance, progress, and 
grievance policies; 

(v) [(iii)] rules of operation and conduct of course 
[school] personnel; 

(vi) [(iv)] information on the requirements for state 
licensure, including the notice required by Occupations Code §53.152; 

(vii) [(v)] disclosure of the approval status of the 
course; and 

(viii) [(vi)] maintenance of student files.[; and] 

[(vii) reasonable access for non-English speakers 
and compliance with federal and state laws on accessibility.] 

(2) Student files must [shall] be maintained for a minimum 
of three [five] years after the student is no longer enrolled in the course 
and must [shall] include: 

(A) evidence that the entrance requirements have been 
met, including CPR certification; 

(B) documentation of progression and [demonstrating] 
completion of didactic and clinical course work; and 

(C) copies of any financial agreements between the stu-
dent and the course [school]. 

(3) [The department staff shall review each course applica-
tion submitted for approval.] If an application for initial approval meets 
all [of] the requirements [specified in this paragraph], a one-year pro-
visional approval will be granted. The course administrator must then 
schedule with the department an [An] on-site evaluation of the course 
to occur within the provisional year [shall be scheduled]. The evalua-
tion must [shall] be conducted by [a member of the] department staff 
and a licensed midwife within the provisional year. If the department is 
unable to conduct an on-site evaluation within the provisional year, the 
provisional approval will be extended until the department conducts an 
on-site evaluation and issues its approval or denial of the course. The 
on-site evaluation [site visit] will include the following: 

(A) an inspection of the course's facilities; 

(B) a review of its teaching plan, protocols, and teach-
ing materials; 

(C) a review of didactic and preceptorship instruction; 

(D) interviews with staff and students; and 

(E) a review of student, staff and preceptor files, to in-
clude coursework, protocols, and financial records. 

(4) The [A nonrefundable site visit] fee required under 
§115.80 will [shall] be assessed for each on-site evaluation [site visit]. 

(5) The on-site evaluation [site visit] written report will 
[shall] recommend to the department approval or denial of the course. 

(6) The department will [shall] evaluate the application and 
all other pertinent information, including any complaints received and 
the on-site evaluation [site visit] report. 

(b) Course reciprocity. A [basic midwifery education] course 
located in Texas which is currently accredited or pre-accredited by 
MEAC will [the Midwifery Education Accreditation Council (MEAC) 
shall] be deemed approved as a basic midwifery education course, 
without an on-site evaluation, under this subsection upon submission 
to the department of evidence of such accreditation and the fee re-
quired under §115.80. An approval under this subsection is effective 
only for the period of time during which the course is accredited or 
pre-accredited by MEAC. A course approved under this subsection 
that later has its MEAC accreditation or pre-accreditation suspended 
or revoked must apply for department approval under subsection (a) 
within 10 days after the suspension or revocation. 

(c) Duration of course approval. 
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(1) The department will [shall] approve basic midwifery 
education courses for a three year period. A course with reciprocity un-
der subsection (b) will continue its reciprocity for as long as the course 
maintains MEAC accreditation or pre-accreditation. 

(2) To obtain a new approval period for a current basic 
midwifery education course, the course administrator must, within 
[Course supervisors/administrators shall reapply for approval] six 
months before the [prior to] expiration date of the current course 
approval:[.] 

(A) submit to the department a completed application; 

(B) schedule with the department, and successfully 
pass, an on-site evaluation to occur before the expiration date of the 
current course approval; and 

(C) submit to the department the fee required under 
§115.80 for the on-site evaluation. 

(d) Course changes. A [Any] substantive change to a basic 
midwifery course [change(s) in the course] or its content must be ap-
proved by [shall be submitted to] the department before the change is 
implemented [within ten working days after change(s)]. 

(e) Transfer hours. A basic midwifery education course may 
accept: 

(1) didactic and clinical transfer hours from another basic 
midwifery education course; and 

(2) clinical hours earned under a NARM-certified precep-
tor. 

§115.22. Preceptor Supervisory Responsibilities. 

(a) All clinical experience activities performed by a student 
must be under the direct supervision of a preceptor in accordance with 
this section. 

(1) The student must perform only the activities authorized 
by the preceptor. 

(2) The student must not advertise, or represent to the pub-
lic in any way, that the student is a midwife. 

(3) The student must not receive compensation from a 
client for performing supervised activities. 

(4) Before any service involving a student is provided to a 
client: 

(A) the client must be informed in writing of: 

(i) the requirements of this section; 

(ii) the identity and license status of the preceptor 
and the student; 

(iii) the services that will be provided under direct 
supervision to the client; and 

(B) the client must consent in writing to the services 
being provided under direct supervision. 

(b) A student acting under direct supervision in accordance 
with this section is not practicing midwifery in violation of the require-
ment to hold a license. 

(c) A licensed midwife providing direct supervision of a stu-
dent is responsible for all actions and liabilities of the student. 

§115.23. Jurisprudence Examination. 

(a) - (c) (No change.) 

(d) The department may contract with a vendor to administer 
the examination. Examination fees will be determined by the vendor 
contract and will be posted on the department's website. Reexamina-
tions will be made available as necessary. The department or the con-
tracting vendor will grade the examination and provide notice of results 
to the individual who took the examination. 

§115.25. Continuing Education. 

All continuing education taken by midwives for the purpose of obtain-
ing or renewing a midwifery license must be in accordance with this 
section. 

(1) (No change.) 

(2) Course curriculum must provide an educational experi-
ence which: 

(A) covers established knowledge or new develop-
ments in the fields of midwifery, [or] related disciplines; and [or] 

[(B) reviews established knowledge in the fields of mid-
wifery or related disciplines; and] 

(B) [(C)] shall be presented in standard contact hour in-
crements for continuing health education.[; and] 

[(D) shall provide reasonable access for non-English 
speakers and comply with federal and state laws on accessibility.] 

(3) (No change.) 

(4) Course approval. To be approved by the department, 
a continuing education course must: [Continuing education courses 
attended to fulfill licensure or license renewal requirements shall be 
accepted when the courses:] 

(A) satisfy the requirements of paragraph (2) [(2)(A) -
(C)]; and 

(B) be provided or [are] accredited by one of the fol-
lowing [accrediting] bodies: 

(i) a professional midwifery [association], nursing, 
social work, or medical association [medicine]; 

(ii) a college, a university, or a [an approved] basic 
midwifery education course; 

(iii) a nursing, medical, or health care organization; 

(iv) a state board of nursing or medicine; 

(v) a department of health; or 

(vi) a hospital. 

§115.70. Standards of Conduct. 

The following are grounds for denial of application for licensure or 
license renewal and for disciplinary action. 

(1) The commission or executive director may deny an ap-
plication for initial licensure or license renewal and may take disci-
plinary action against any person based upon proof of the following: 

(A) - (K) (No change.) 

[(L) a lack of personal or professional character in the 
practice of midwifery;] 

(L) [(M)] failure to use generally accepted standards of 
midwifery care; 

(M) [(N)] failure to exercise ordinary diligence in the 
provision of midwifery care; 
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(N) [(O)] failure to act competently in the provision of 
midwifery care; or 

(O) [(P)] a material misrepresentation knowingly made 
to the department on any matter or to a client during the provision of 
midwifery care. 

(2) (No change.) 

(3) The commission or executive director may suspend or 
revoke course approval if: 

(A) the course no longer meets one or more of the stan-
dards established by this chapter [subsection]; 

(B) the course administrator [supervisor], an instructor 
[instructor(s)], or a preceptor does [preceptor(s) do] not have the qual-
ifications required by this chapter [subsection]; 

(C) course approval was obtained by fraud or deceit; 

(D) the course administrator [supervisor] falsified 
course registration, attendance, completion and/or other records; or 

(E) course approval was based on MEAC accredita-
tion or pre-accreditation that has since been suspended or revoked 
[continued approval of the course is not in the public interest]. 

§115.80. Fees. 
All fees must be made payable to the department and are nonrefund-
able. 

(1) Midwife license initial application [Application] fee--
$275 

(2) Midwife license renewal application [Renewal] fee--
$550 for each two-year renewal period 

(3) (No change.) 

(4) Retired voluntary charity care status license initial ap-
plication [midwife renewal] fee--$0 [$275] 

(5) Retired voluntary charity care status license renewal 
application [midwife reinstatement] fee--$0 [$275] 

(6) (No change.) 

(7) Basic midwifery education [Education] course initial 
application fee--$150 

(8) Basic midwifery education [Education] course on-site 
evaluation [site visit] fee--$500 

(9) - (11) (No change.) 

§115.100. Standards for the Practice of Midwifery in Texas. 
(a) Using reasonable skill and knowledge, the midwife must 

[shall]: 

(1) - (3) (No change.) 

(4) practice in accordance with the knowledge, clini-
cal skills, and judgments described in the current [most recently] 
adopted version of the MANA [Midwives Alliance of North America 
(MANA)] Core Competencies for Basic Midwifery Practice, within 
the bounds of the midwifery scope of practice as defined by the Act 
and this chapter [Rules]; 

(b) (No change.) 

(c) The midwife shall document midwifery care in legible, 
complete health records. The midwife shall: 

(1) (No change.) 

(2) review problems identified by the midwife or by other 
professionals or consumers in the community; [and] 

(3) act to resolve problems that are identified;[.] 

(4) - (5) (No change.) 

(d) (No change.) 

§115.120. Newborn Screening. 

(a) Each midwife who attends [assists at] the birth of a child is 
responsible for collecting blood specimens for [performing the] new-
born screening tests to the extent required by [according to] the Health 
and Safety Code, Chapters 33 and 34, and 25 TAC §§37.51 - 37.65, or 
making a referral in accordance with this subsection. A midwife must 
not collect blood specimens for the tests without appropriate training. 
[If the midwife performs the tests, then she or he must have been appro-
priately trained.] Each midwife must have one of the following docu-
ments on file with the department to maintain licensure [in order to be 
licensed]. 

(1) Midwife Training Certification Form for Newborn 
Screening Specimen Collection. A midwife who chooses to collect 
blood specimens for [Should the midwife choose to do] the newborn 
screening tests must first [she or he will] obtain training to collect 
blood specimens [perform this test] from an appropriate health care 
facility. Instruction must [will] be based upon the procedure for 
newborn screening developed by the Department of State Health 
Service's Newborn Screening Program under authority of the Health 
and Safety Code, Chapter 33, as implemented in 25 TAC, Chapter 
37, Subchapter D. At the completion of the instruction for newborn 
screening blood collection, the midwife must [will] request that the 
form Midwife Training Certification Form for Newborn Screening 
Specimen Collection be signed by the designated representative of the 
health care facility, attesting to the fact that the midwife has complied 
with this requirement. This training, as part of the licensure require-
ments, is only necessary once unless there is a change in screening 
procedures. A midwife who submits to the department a completed 
form in compliance with this paragraph is considered approved by the 
department to collect blood specimens for the newborn screening tests. 

(2) (No change.) 

(b) As long as the midwife has been approved by the depart-
ment to perform the newborn screening test, the act of collecting this 
specimen will not constitute "practicing medicine" as defined by the 
Medical Practice Act. 

(c) [As long as one is available, a physician or an appropri-
ately trained professional acting under standing delegation order from 
a physician at an appropriate health care facility shall instruct mid-
wives in the proper procedure (newborn screening collection procedure 
of the Department of State Health Services' Newborn Screening Pro-
gram) for newborn screening blood specimen collection and submis-
sion.] The physician, or other appropriately trained healthcare provider 
[registered nurse, or any other person] who instructs a midwife in the 
approved techniques for newborn screening on the orders of a physi-
cian, is immune from liability arising out of the failure or refusal of a 
midwife to: 

(1) collect and submit the blood specimen in an approved 
manner; or 

(2) send the samples to the laboratories designated by the 
Department of State Health Services in a timely manner. 

(d) (No change.) 

§115.121. Informed Choice and Disclosure Statement. 
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♦ ♦ ♦ (a) A midwife must use the form prescribed by the department 
to meet the written informed choice and disclosure requirements of 
§203.351 of the Act. 

(b) The content of the form described in subsection (a) must 
be provided to a prospective client in both oral and written form before 
any midwifery service is provided. 

(c) A student performing clinical experience activities must 
have informed consent as required by §115.22. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301264 
Della Lindquist 
Interim General Counsel 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 463-7750 

♦ ♦ ♦ 
16 TAC §§115.2, 115.16, 115.121 

STATUTORY AUTHORITY 

The proposed repeal is proposed under Texas Occupations 
Code, Chapters 51 and 203, which authorize the Texas Commis-
sion of Licensing and Regulation, the Department's governing 
body, to adopt rules as necessary to implement these chapters 
and any other law establishing a program regulated by the 
Department. The proposed rules are also proposed under 
Texas Government Code, Chapter 411, Subchapter F, and 
Texas Occupations Code, Chapters 51 and 53, which establish 
the Department's statutory authority to conduct criminal history 
background checks on an applicant for or a holder of a license, 
certificate, registration, title, or permit issued by the Depart-
ment. The proposed rules are also proposed under Texas 
Occupations Code, Chapter 112, which requires the adoption 
of rules providing for reduced fees and continuing education 
requirements for a retired health care practitioner whose only 
practice is voluntary charity care. 
The statutory provisions affected by the proposed repeal is those 
set forth in Texas Occupations Code, Chapters 51 and 203, and 
Texas Government Code, Chapter 411, Subchapter F. No other 
statutes, articles, or codes are affected by the proposed repeal. 
§115.2. License Required. 
§115.16. Renewal for Retired Midwives Performing Charity Work. 
§115.121. Informed Choice and Disclosure Statement. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301278 
Della Lindquist 
Interim General Counsel 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 463-7750 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 89. ADAPTATIONS FOR SPECIAL 
POPULATIONS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING SPECIAL EDUCATION 
SERVICES 
DIVISION 2. CLARIFICATION OF 
PROVISIONS IN FEDERAL REGULATIONS 
19 TAC §89.1050 

The Texas Education Agency (TEA) proposes an amendment 
to §89.1050, concerning the admission, review, and dismissal 
(ARD) committee. The proposed amendment would provide 
clarification to the existing regulation regarding students who 
register in a new school district during the summer months, as 
well as students who transfer to a new district during the school 
year. Additionally, the proposed amendment would clarify the 
federal requirement to ensure that a parent who is unable to 
meaningfully participate in English is still able to understand the 
proceedings of the ARD committee and receives proper notice 
in the parent's native language or other mode of communication. 
BACKGROUND INFORMATION AND JUSTIFICATION: Section 
89.1050 describes ARD committee requirements for a child who 
receives special education and related services. 
The proposed amendment to §89.1050 would provide clarifica-
tion based on requests from school districts regarding students 
who register in a new district during the summer months. Addi-
tionally, the amendment would clarify an ARD committee's duties 
when a parent is deaf or hard of hearing or whose native lan-
guage is not English. Specifically, the following changes would 
be made. 
The proposed amendment would remove an outdated cross ref-
erence to 34 Code of Federal Regulations (CFR), §300.18, in 
subsection (c)(2) and would amend subsections (f) and (g) to re-
quire the school district to take action, including arranging for an 
interpreter for parents who are deaf or hard of hearing or whose 
native language is a language other than English, to ensure par-
ent understanding when a parent is unable to meaningfully par-
ticipate in the ARD process. 
The proposed amendment to subsection (j) would clarify ARD 
committee responsibilities when a student transfers to a new 
school district during the school year or registers in a new district 
during the summer months. 
The proposed amendment to subsection (j)(1) would address re-
quirements for a student transferring within the state in the same 
school year with an individualized education program (IEP) in ef-
fect in the student's previous district. The proposed amendment 
would also change the timeline for completing the requirements 
of 34 CFR, §300.323(e)(1) or (2), from 30 school days to 30 cal-
endar days to align with the proposed new definition of "verify" 
in subsection (j)(6). 
The proposed amendment to subsection (j)(2) would address a 
student who transfers from a district in another state in the same 
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school year with an IEP in effect in the student's previous district. 
The proposed amendment would also change the timeline for 
completing the requirements of 34 CFR, §300.323(f)(2), from 30 
school days to 30 calendar days to align with the proposed new 
definition of "verify" in subsection (j)(6). 
The proposed amendment to subsection (j)(3) would require the 
new school district to take reasonable steps to obtain the stu-
dent's previous records in a timely manner. 
The proposed amendment to subsection (j)(4) would address a 
student who registers in a new district in the summer months. It 
would require the new school district to implement the IEP from 
the previous district if the parents or in- or out-of-state district 
verify the previous IEP before the new school year, and it would 
also require that the timelines in subsection (j)(1) and (2) apply 
to any student with an unverified eligibility for special education 
services before the start of the new school year. 
Proposed new subsection (j)(5) would address additional re-
quirements for a student who transfers to a new school district 
during the summer months . If the new district wishes to con-
vene an ARD meeting to consider revision to the student's IEP 
before the start of the school year, a new provision is proposed 
that would require the district to determine if the student's 
parent will agree to waive the five school-day notice, and, if the 
parent agrees, to make every reasonable effort to hold the ARD 
meeting prior to the first day of the new school year. 
Proposed new subsection (j)(6) would add a new definition of 
"verify" to mean that the new school district has received a copy 
of the student's IEP that was in effect in their previous district. 
Because of this specific definition, timelines associated with de-
veloping, adopting, and implementing a new IEP for a student 
who transfers during the school year are proposed to change 
from school days to calendar days in subsection (j)(1) and (2) 
to comply with the expectations of an ARD committee once an 
evaluation is complete for any student. 
Proposed new subsection (j)(7) would provide instruction for the 
new district awaiting verification to take reasonable steps, with 
the consultation of the student's parent, to provide comparable 
services received by the student in the previous district if the new 
district is aware of the student's placement. 
FISCAL IMPACT: Justin Porter, associate commissioner and 
chief program officer for special education programs and policy, 
has determined that for the first five-year period the proposal 
is in effect, there are no additional costs to state or local gov-
ernment, including school districts and open-enrollment charter 
schools, beyond what is required by federal Individuals with 
Disabilities Education Act (IDEA) regulations. While a school 
district may be required to incur costs such those related to 
holding an ARD committee meeting during the summer and 
providing interpreters, these costs are required not by rule but 
by IDEA's requirement that an IEP must be in effect at the 
beginning of the school year for all eligible students with a 
disability and that parents fully understand the IEP proceedings. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 

COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemak-
ing would be in effect, it would expand an existing regulation to 
clarify the process a school district must follow when a student 
receiving special education services transfers to a different dis-
trict during the school year or during the summer. Additionally, it 
would clarify how LEAs must ensure parents are able to mean-
ingfully participate in an IEP and ARD committee meetings. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Porter has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be to provide clarification to school districts 
on the processes required when students transfer to a new dis-
trict during the school year and when students register in a new 
district during the summer months. Additionally, the proposal 
would clarify requirements to ensure meaningful parent partici-
pation. There is no anticipated economic cost to persons who 
are required to comply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins April 14, 2023, and ends May 15, 2023. Two 
public hearings to solicit testimony and input on the proposed 
amendment will be held at 9:00 a.m. on April 26 and May 1, 
2023, via Zoom. The public may participate in either hearing vir-
tually by linking to the hearing at https://zoom.us/j/7366629670 
or joining by SIP at 7366629670@zoomcrc.com. The public 
may attend one or both hearings. Anyone wishing to testify 
at one of the hearings must sign in between 8:30 a.m. and 
9:00 a.m. on the day of the respective hearing. Each hearing 
will conclude once all who have signed in have been given 
the opportunity to comment. Each individual's comments 
are limited to three minutes, and each individual may com-
ment only once. Both hearings will be recorded and made 
available publicly. Questions about the hearings should be 
directed to kristin.mcguire@tea.texas.gov. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
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missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 
STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §29.001, which requires the 
agency to ensure that the statewide design for special education 
ensures that a free appropriate public education is available to 
all eligible students with a disability, including that individualized 
education programs are properly developed, implemented, and 
maintained in the least restrictive environment that is appro-
priate to meet the student's educational needs; 34 Code of 
Federal Regulations (CFR), which §300.322, requires actions 
to ensure that parents understand the proceedings of the IEP 
team meeting, including arranging for interpreters; and 34 CFR, 
§300.323, which requires an individualized education program 
to be in effect at the beginning of each school year for a child 
with a disability, with limited exception. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §29.001; and 34 Code of Federal 
Regulations (CFR), §300.322 and §300.323. 
§89.1050. The Admission, Review, and Dismissal Committee. 

(a) - (b) (No change.) 

(c) ARD committee membership. 

(1) (No change.) 

(2) The special education teacher or special education 
provider that participates in the ARD committee meeting must be 
appropriately certified or licensed as required by 34 CFR, [§300.18 
and] §300.156. 

(3) - (4) (No change.) 

(d) - (e) (No change.) 

(f) The [If the parent is unable to speak English, the] school 
district must provide the parent with a written notice required under 
subsection (d) or (e)(2) of this section in the parent's native language, 
unless it is clearly not feasible to do so. If the parent's native language 
is not a written language, the school district must take steps to ensure 
that the notice is translated orally or by other means to the parent in 
his or her native language or other mode of communication so that the 
parent understands the content of the notice. 

(g) All members of the ARD committee must have the oppor-
tunity to participate in a collaborative manner in developing the IEP. 
The school district must take whatever action is necessary to ensure that 
the parent understands the proceedings of the ARD committee meet-
ing, including arranging for an interpreter for parents who are deaf or 
hard of hearing or whose native language is a language other than Eng-
lish. A decision of the ARD committee concerning required elements 
of the IEP must be made by mutual agreement if possible. The ARD 
committee may agree to an annual IEP or an IEP of shorter duration. 

(1) - (4) (No change.) 

(h) - (i) (No change.) 

(j) A school district must comply with the following for a stu-
dent who is new to the school district. 

(1) When a student transfers to a new school district within 
the state in the same school year and the parents or previous school dis-
trict verifies [verify] that the student had an IEP that was in effect in 
the previous district [was receiving special education services in the 
previous school district or the previous school district verifies in writ-
ing or by telephone that the student was receiving special education 
services] , the new school district must meet the requirements of 34 

CFR, §300.323(e), regarding the provision of special education ser-
vices. The timeline for completing the requirements outlined in 34 
CFR, §300.323(e)(1) or (2), is 30 calendar [school] days from the date 
the student is verified as being a student eligible for special education 
services. 

(2) When a student transfers from a school district in an-
other state in the same school year and the parents or previous school 
district verifies [verify] that the student had an IEP that was in effect 
in the previous district [was receiving special education services in the 
previous school district or the previous school district verifies in writ-
ing or by telephone that the student was receiving special education 
services] , the new school district must meet the requirements of 34 
CFR, §300.323(f), regarding the provision of special education ser-
vices. If the new school district determines that an evaluation is neces-
sary, the evaluation is considered a full individual and initial evaluation 
and must be completed within the timelines established by §89.1011(c) 
and (e) of this title. The timeline for completing the requirements in 34 
CFR, §300.323(f)(2), if appropriate, is 30 calendar days from the date 
of the completion of the evaluation report. If the school district deter-
mines that an evaluation is not necessary, the timeline for completing 
the requirements outlined in 34 CFR, §300.323(f)(2), is 30 calendar 
[school] days from the date the student is verified as being a student 
eligible for special education services. 

(3) In accordance with [TEC, §25.002, and] 34 CFR, 
§300.323(g), the new school district must take reasonable steps to 
promptly obtain the student's records from the previous school district, 
and, in accordance with TEC, §25.002, and 34 CFR, §300.323(g), the 
previous school district [in which the student was previously enrolled] 
must furnish the new school district with a copy of the student's 
records, including the student's special education records, not later 
than the 10th working day after the date a request for the information 
is received by the previous school district. 

(4) A student [with a disability who has an IEP in place 
from a previous in- or out-of-state school district and] who registers 
[enrolls] in a new school district during the summer is not considered 
a transfer student for the purposes of this subsection or for 34 CFR, 
§300.323(e) or (f). For these students, if the parents or in- or out-of-
state school district verifies before the new school year begins that the 
student had an IEP that was in effect in the previous district, the new 
school district must implement the IEP from the previous school district 
in full on the first day of class of the new school year or must convene an 
ARD committee meeting during the summer to revise the student's IEP 
for implementation on the first day of class of the new school year. If 
the student's eligibility for special education and related services cannot 
be verified before the start of the new school year, the timelines in 
paragraphs (1) and (2) of this subsection apply to the student. 

(5) In the case of a student described by paragraph (4) of 
this subsection, if the new district wishes to convene an ARD commit-
tee meeting to consider revision to the student's IEP before the begin-
ning of the school year, the new district must determine whether the 
parent will agree to waive the requirement in subsection (d) of this sec-
tion that the written notice of the ARD committee meeting must be pro-
vided at least five school days before the meeting. If the parent agrees 
to a shorter timeframe, the new district must make every reasonable 
effort to hold the ARD committee meeting prior to the first day of the 
new school year if the parent agrees to the meeting time. 

(6) For the purposes of this subsection, "verify" means that 
the new school district has received a copy of the student's IEP that was 
in effect in the previous district. 

(7) While the new school district waits for verification, the 
new school district must take reasonable steps to provide, in consulta-

48 TexReg 1948 April 14, 2023 Texas Register 

https://tea.texas.gov/About_TEA/Laws_and_Rules/Commissioner_Rules/


tion with the student's parents, services comparable to those the student 
received from the previous district if the new school district has been 
informed by the previous school district of the student's special educa-
tion and related services and placement. 

(k) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301256 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER W. CONSUMER PROTECTION 
REQUIREMENTS CONSUMER BILL OF 
RIGHTS 
28 TAC §5.9970 

The Texas Department of Insurance (TDI) proposes to amend 
28 TAC §5.9970, concerning the Consumer Bill of Rights for 
Personal Automobile Insurance (Auto Bill of Rights). Insurance 
Code §501.156 requires the Office of Public Insurance Counsel 
(OPIC) to submit to TDI for adoption a consumer bill of rights ap-
propriate to each personal line of insurance that TDI regulates. 
EXPLANATION. Under Insurance Code Chapter 501, OPIC rep-
resents the interests of insurance consumers in Texas. OPIC is 
required by Insurance Code §501.156 to submit to TDI for adop-
tion a consumer bill of rights appropriate to each personal line 
of insurance TDI regulates. These bills of rights explain to con-
sumers how their rights are affected by applicable statutes and 
rules and are to be distributed by an insurer to each policyholder 
on issuance of a policy. 
TDI received a petition from OPIC on August 30, 2022, request-
ing adoption of a revised Auto Bill of Rights. The current ver-
sion was adopted in May 2021 and is found in 28 TAC §5.9970. 
Since the last amendment, legislation was passed that affects 
the rights of insurance consumers. Specifically, new Insurance 
Code §551.1053 requires mandatory nonrenewal of private pas-
senger automobile policies when an insured fails or refuses to 
cooperate with an insurer in the investigation, settlement, or de-
fense of a claim or action. OPIC has determined that this change 
requires an amendment to the Auto Bill of Rights. 
Personal line insurers must distribute the Auto Bill of Rights to 
each policyholder on issuance of a new policy or on renewal if the 
updated bill of rights was not previously sent. Amending the Auto 

Bill of Rights ensures that insurers distribute current consumer 
rights information to policyholders. 
The proposed amendments to the section are described in the 
following paragraphs. 
Section §5.9970. The amendments to §5.9970 update the 
English and Spanish translation versions of the Auto Bill of 
Rights and are proposed in subsection (b) as Figure 1: 28 TAC 
§5.9970(b) and Figure 2: 28 TAC §5.9970(b). 
The proposed new English and Spanish translation versions of 
the Auto Bill of Rights contain changes from the previous ver-
sions resulting from legislative actions that affect the rights of 
insurance consumers. Specifically, Insurance Code §551.1053 
was added by Senate Bill 1602, 87th Legislature, 2021, and re-
quires nonrenewal of private passenger automobile insurance 
policies where an insured fails or refuses to cooperate with an 
insurer in the investigation, settlement, or defense of a claim or 
action or the insurer is unable to contact the insured using rea-
sonable efforts for those purposes. 
These amendments are intended to ensure that the Auto Bill 
of Rights is consistent with the law and that consumers are in-
formed of their rights related to their personal automobile insur-
ance policies. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. John Mooney, manager of the Property and Casualty 
Lines Office, has determined that for each year of the first five 
years the proposed amendments are in effect, there will be no 
measurable fiscal impact on state and local governments as a 
result of the enforcement or administration of this proposal. 
Mr. Mooney does not anticipate any measurable effect on local 
employment or the local economy as a result of the enforcement 
or administration of this proposal because the proposal simply 
updates documents insurers are already required to provide. 
PUBLIC BENEFIT AND COST NOTE. For each of the first five 
years the proposed amendments are in effect, Mr. Mooney 
expects public benefits to include consumers receiving an 
accurate and understandable summary of their rights related 
to their personal automobile insurance policies and facilitating 
public awareness of insurance consumer rights. 
Mr. Mooney expects that the proposed amendments will impose 
an economic cost on persons required to comply. The cost will 
vary based on the lines of insurance and number of policyholders 
for each insurer. 
Insurance Code §501.156 and TDI rules require insurers to de-
liver the Auto Bill of Rights to policyholders at the time a policy is 
issued or renewed. Because the proposed amendment updates 
existing documents already required to be provided with insur-
ance policies, the amendment does not impose additional duties 
regarding new policies. Insurers must provide policyholders with 
copies of the updated Auto Bill of Rights at the first renewal after 
the updated bill of rights is effective. 
If the insurer and policyholder both consent to electronic delivery 
under Insurance Code Chapter 35, the insurer may send the 
updated Auto Bill of Rights electronically, avoiding paper and 
printing costs. If an insurer prints paper copies of the Auto Bill 
of Rights, TDI expects the cost to be between $0.06 and $0.08 
per page for printing and paper. The Auto Bill of Rights is seven 
pages long. 
An insurer's cost of complying with this requirement will depend 
on the number of renewals that the insurer provides and on the 
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number of paper bills of rights the insurer sends. TDI expects 
that each insurer will have the information necessary to deter-
mine its individual cost, including the number of pages to be 
printed, in-house printing costs, and commercial printing costs. 
TDI does not anticipate additional costs for mailing or electronic 
distribution because the new bill of rights will be sent out in new 
and renewal packets that the insurer already sends. 
TDI estimates that insurers may face administrative costs as-
sociated with updating the Auto Bill of Rights in their systems. 
While it is not feasible to determine the actual cost of any em-
ployees needed to comply with the requirement, TDI estimates 
that amending the Auto Bill of Rights may require the following 
resources: 
- between four and 10 hours of compliance officer staff time to 
update internal procedures so the revised Auto Bill of Rights is 
distributed; and 

- between four and 10 hours of computer programming staff time 
to prepare and test systems to begin distributing the revised Auto 
Bill of Rights. 
Staff costs may vary depending on the skill level required, the 
number of staff required, and the geographic location where work 
is done. The 2021 median hourly wage for these positions in 
Texas was: 
- compliance officer, $35.14; and 

- computer programmer, $38.92; 
as reported by the Texas Wages and Employment Projec-
tions database, which is developed and maintained by the 
Texas Workforce Commission and located at www.texas-
wages.com/WDAWages. 
Information on median wages in other states may be obtained 
directly from the federal Bureau of Labor Statistics website at 
www.bls.gov/oes/current/oes_nat.htm. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that this proposal may 
have an adverse economic effect on any insurers that are small 
or micro businesses. In data the Texas Comptroller provides for 
use in calculating the number of small businesses, the Comptrol-
ler estimates that there are approximately 630 insurance carriers 
that are considered small businesses as that term is defined in 
Government Code §2006.001. This Economic Impact Statement 
and Regulatory Flexibility Analysis and the cost analysis in the 
Public Benefit and Cost Note section of this proposal applies to 
the portion of insurance carriers that write personal automobile 
insurance policies and are small and micro businesses. The total 
cost to an insurer in providing the revised Auto Bill of Rights to its 
policyholders is not wholly dependent on the size of the insurer. 
Instead, the cost depends on the insurer's number of current and 
future policyholders. TDI does not anticipate an impact on any 
rural communities because the requirement to distribute bills of 
rights under Insurance Code §501.156 applies to insurers, not 
to rural communities. 
In accordance with Government Code §2006.002(c-1), TDI con-
sidered the following alternatives to minimize any adverse im-
pact on small or micro businesses while still accomplishing the 
proposal's objectives: 
(1) TDI considered not proposing the new rules, but Insurance 
Code §501.156 requires OPIC to submit to TDI for adoption a 
consumer bill of rights appropriate to each personal line of insur-

ance TDI regulates. The statute requires these consumer bills of 
rights to be distributed upon issuance of a policy by insurers to all 
applicable policyholders. Updating the Auto Bill of Rights is nec-
essary to reflect legislative and regulatory actions that affect the 
rights of insurance policyholders despite any possible impact on 
small or micro businesses. To ensure compliance with the statu-
tory requirements, TDI rejected this option. 
(2) TDI also considered imposing different rules for small or mi-
cro businesses, but ultimately rejected this option for the reason 
previously stated. The proposed amendment is necessary to 
comply with statutes and rules that require all insurers to issue 
the Auto Bill of Rights to policyholders on issuance of a new or re-
newal policy. These statutory requirements apply to all personal 
automobile insurers, regardless of size, and cannot be waived 
or modified for small or micro businesses. 
(3) Finally, TDI considered exempting small or micro businesses 
from the rule requirement, but ultimately rejected this option for 
the reason previously stated. The purpose of any consumer bill 
of rights is to notify each policyholder of their rights applicable 
to those personal lines of insurance. Insurance Code §501.156 
requires OPIC to submit to TDI for adoption a consumer bill of 
rights appropriate to each personal line of insurance that TDI 
regulates. These statutory requirements apply to all personal 
automobile insurers, regardless of size, and cannot be waived 
or modified for small or micro businesses. 
EXAMINATION OF COSTS UNDER GOVERNMENT CODE 
§2001.0045. TDI has determined that this proposal does 
impose a possible cost on regulated persons. However, no 
additional rule amendments are required under Government 
Code §2001.0045 because publishing the Auto Bill of Rights is 
necessary to implement Insurance Code §501.156, based on 
the addition of new §551.1053 to the Insurance Code. Section 
501.156 requires OPIC to submit for adoption a consumer bill 
of rights appropriate to each personal line of insurance TDI 
regulates. 
Although the Auto Bill of Rights was last updated in 2021, recent 
legislative action has affected the rights of personal automobile 
insurance consumers. Specifically, Insurance Code §551.1053 
was added by Senate Bill 1602, and it requires nonrenewal of pri-
vate passenger automobile insurance policies where an insured 
fails or refuses to cooperate with an insurer in the investigation, 
settlement, or defense of a claim or action or the insurer is un-
able to contact the insured using reasonable efforts for those 
purposes. 
GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years the amendments 
are in effect, the amendments: 
-will not create or eliminate a government program; 
-will not require the creation of new employee positions or the 
elimination of existing employee positions; 
-will not require an increase or decrease in future legislative ap-
propriations to the agency; 
-will not require an increase or decrease in fees paid to the 
agency; 
-will not create a new regulation; 
-will not expand, limit, or repeal an existing regulation; 
-will not increase or decrease the number of individuals subject 
to the rule's applicability; and 
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♦ ♦ ♦ 

-will not positively or adversely affect the Texas economy. 
TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 
that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action. As a result, this proposal does not constitute or require a 
takings impact assessment under Government Code §2007.043. 
REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments for the proposal that are received by TDI no later 
than 5:00 p.m. Central time, on May 15, 2023. Send your com-
ments to ChiefClerk@tdi.texas.gov or by mail to the Office of the 
Chief Clerk, MC: GC-CCO, Texas Department of Insurance, P.O. 
Box 12030, Austin, Texas 78711-2030. 
To request a public hearing on the proposal, submit a sepa-
rate request before the end of the comment period to Chief-
Clerk@tdi.texas.gov or by mail to the Office of the Chief Clerk, 
MC: GC-CCO, Texas Department of Insurance, P.O. Box 12030, 
Austin, Texas 78711-2030. 
STATUTORY AUTHORITY. TDI proposes amendments to 
§5.9970 under Insurance Code §§501.156, 551.1053, and 
36.001. 
Insurance Code §501.156 requires OPIC to submit to TDI for 
adoption a consumer bill of rights appropriate to each personal 
line of insurance TDI regulates. 
Insurance Code §551.1053 requires nonrenewal of private pas-
senger automobile insurance policies where an insured fails or 
refuses to cooperate with an insurer in the investigation, settle-
ment, or defense of a claim or action or the insurer is unable to 
contact the insured using reasonable efforts for those purposes. 
Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of TDI under the Insurance Code and other 
laws of this state. 
CROSS-REFERENCE TO STATUTE. Section 5.9970 imple-
ments Insurance Code §501.156 and §551.1053. 
§5.9970. Personal Automobile Insurance Consumer Bill of Rights. 

(a) For purposes of this section, "insurer" means an insurance 
company, reciprocal or interinsurance exchange, mutual insurance 
company, capital stock company, county mutual insurance company, 
Lloyd's plan, or other legal entity authorized to write personal automo-
bile insurance in this state. The term includes an affiliate, as described 
by Insurance Code §823.003(a), if that affiliate is authorized to write 
and is writing personal automobile insurance in this state. 

(b) The Texas Department of Insurance adopts the 2023 [2021] 
version of the Consumer Bill of Rights - Personal Automobile Insur-
ance (Auto Bill of Rights), and the Spanish language translation, as 
developed and submitted by the Office of Public Insurance Counsel: 
Figure 1: 28 TAC §5.9970(b) 
Figure 2: 28 TAC §5.9970(b) 
[Figure 1: 28 TAC §5.9970(b)] 
[Figure 2: 28 TAC §5.9970(b)] 

(c) All insurers writing personal automobile insurance policies 
must provide with each new policy of personal automobile insurance 
a copy of the 2023 [2021] version of the Auto Bill of Rights. At the 
consumer's request, the insurer may provide an electronic copy of the 
Auto Bill of Rights instead of a hard copy. The insurer must provide the 
Auto Bill of Rights with each renewal notice for personal automobile 
insurance unless the insurer has previously provided the policyholder 
with the 2023 [2021] version of the Auto Bill of Rights. 

(d) The Auto Bill of Rights must appear in no less than 
10-point type and be on separate pages with no other text on those 
pages. 

(e) Insurers must provide the Spanish language version of the 
2023 [2021] version of the Auto Bill of Rights to any consumer who 
requests it. 

(f) Insurers must provide the applicable Auto Bill of Rights in-
cluded in this section beginning January 1, 2024 [November 15, 2021]. 
Before that date, insurers may provide the Auto Bill of Rights either as 
it is currently included in this section or as it was included in the sec-
tion as the section was amended to be effective May 16, 2021 [January 
31, 2013]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301226 
Jessica Barta 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: May 14, 2023 
For further information, please call: (512) 676-6587 
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