
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 23. COMMODITY PRODUCERS 
BOARDS 
The Texas Department of Agriculture (Department) adopts 
amendments to 4 Texas Administrative Code, §§23.1, 23.21 -
23.23, 23.25, 23.41 - 23.43, 23.100, 23.101, 23.103 - 23.107 
and the repeal of §§23.24, 23.26, 23.40, 23.44, 23.102, 23.200, 
23.201, 23.220, 23.221, 23.230 - 23.234, 23.240 - 23.248, 
23.260 - 23.266, 23.280 and 23.281. The amendments and 
repeals are adopted without changes to the proposed text 
as published in the November 18, 2022, issue of the Texas 
Register (47 TexReg 7622) and will not be republished. 
The amendments to §23.1 remove unnecessary definitions al-
ready contained in Title 4, Part 1, Chapter 1 that apply to the 
entire part and provides that the definitions contained in Texas 
Agriculture Code, Chapter 41, Subchapter A also apply to this 
chapter. The amendments also add a definition for "commodity 
process point." 
The amendments to §23.21 remove language that is duplicative 
of sections in Texas Agriculture Code, Chapter 41 and breaks 
existing text into paragraphs for clarity. 
The amendments to §23.22 and §23.23 remove the requirement 
for notice of referenda or elections to be published in newspa-
pers and industry publications in order to reduce costs but in-
crease the number of methods that can be used to provide no-
tice to producers, which can include print and electronic means. 
The amendments provide that referenda to add new territory to 
boards' jurisdiction will be conducted pursuant to Texas Agricul-
ture Code, §41.034, which has specific requirements to add ter-
ritory, and make editorial changes for clarity. 
The repeal of §23.24 is adopted because it is duplicative of Texas 
Agriculture Code, §41.033. 
The amendments to §23.25 make editorial changes and clari-
fies language to align with the rulemaking authority provided by 
Texas Agriculture Code, Chapter 41. 
The repeal of §23.26 is adopted because it is duplicative of Texas 
Agriculture Code, §41.051. 
The repeal of §23.40 is adopted because it is duplicative of Texas 
Agriculture Code, §41.059(a). 
The amendments to §§23.41 - 23.43 make editorial changes and 
replaces "verifies" with "certifies" to utilize terminology consistent 
with Texas Agriculture Code, Chapter 41. 

The repeal of §23.44 is adopted because it is duplicative of Texas 
Agriculture Code, §41.102. 
The amendments to §23.100 replaces "Texas Beef Check-off ref-
erendum program" with "state beef check off program" to utilize 
terminology consistent with Texas Agriculture Code, Chapter 41; 
changes the name of the entity that is the subject of the subchap-
ter to be consistent with Texas Agriculture Code, Chapter 41; and 
makes an editorial change. 
The amendments to §23.101 replaces a definition for "collection 
point" with "commodity process point" to utilize terminology con-
sistent with Texas Agriculture Code, Chapter 41 and removes the 
definition for "producer," a term already defined in Texas Agricul-
ture Code, §41.151(3). 
The repeal of §23.102 is adopted because it is duplicative of 
Texas Agriculture Code, §41.162(a). 
The amendments to §23.103 repeal subsections that are du-
plicative of text in Texas Agriculture Code Chapter 41 and make 
editorial changes. 
The amendments to §23.104 remove an unnecessary require-
ment for the Beef Promotion and Research Council of Texas to 
provide copies of any resolutions adopted in its annual report to 
the Department and make editorial changes. 
The amendments to §23.105 changes "collection point" and "col-
lecting person" to "commodity process point" to utilize terminol-
ogy consistent with Texas Agriculture Code, Chapter 41. 
The amendments to §23.106 changes "collection point" to "com-
modity process point" to utilize terminology consistent with Texas 
Agriculture Code, Chapter 41; makes editorial changes; and 
clarifies when an application for refund of an assessment paid 
by a cattle producer is considered timely. 
The amendments to §23.107 creates a provision for the Beef 
Promotion and Research Council of Texas to use data to deter-
mine an assessment in the event of a failure to remit assess-
ments and makes editorial changes. 
The repeal of Subchapter C, concerning the Texas Grain Pro-
ducer Indemnity Board, is adopted because the Texas Grain Pro-
ducer Indemnity Board (Board) is inactive and no business ne-
cessity exists for the subchapter. Additionally, Texas Agriculture 
Code, Chapter 41, Subchapter I provides nearly all rulemaking 
authority to the Board, not the Department. Board rules were 
previously located primarily in Title 4, Part 6, prior to being re-
pealed and adopted as Subchapter C. 
The Department also adopts changes to the title of the chapter, 
the title of divisions 1-3 of subchapter A, the title of subchapter 
B, and the rule headings of §§23.22, 23.25, 23.41, 23.42, and 
23.107. 
Public Comment 
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The Department received one comment from the Texas Press 
Association (TPA) opposing some of the proposed changes to 
§§23.22 and 23.23. The TPA commented that the proposed 
changes would remove the requirement that notice of referenda 
and board elections be published in newspapers and industry 
publications with preference to the areas of the greatest produc-
tion of the specific commodity, thereby decreasing the likelihood 
an eligible individual would be aware of these elections. The TPA 
argues the means by which public notice must be given is largely 
left to the discretion of the nonprofit organization conducting the 
referendum or election under the proposed changes. 
Response 

The Department disagrees that notice in a newspaper is neces-
sary in all situations to provide adequate notice of referenda and 
board elections. The Department also disagrees that notice will 
be left to the discretion of certified organizations or boards. The 
proposed changes grant additional flexibility, but the Department 
will retain responsibility for the approval of election plans under 
§23.22, including how notice of a referendum and/or election will 
be provided, to ensure adequate notice will be provided. In some 
instances, publication of notice in a newspaper may be appro-
priate, but there are alternatives to newspapers that provide a 
higher likelihood of producers receiving actual notice of a refer-
endum or election. Industry organizations/associations routinely 
send out newsletters and other correspondence through elec-
tronic means or physical mail to producers from lists gathered 
through the Farm Service Agency Texas State Office. Providing 
notice through these newsletters or other correspondence has a 
high probability of reaching producers with active interests in the 
commodities that are the subject of biennial elections and refer-
enda. 
The Department also notes that notice must be provided to each 
county extension agent in any county within the boundaries in 
which the referendum or election will take place. County ex-
tension agents throughout the state typically publish articles in 
local newspapers on a regular basis (weekly or monthly). These 
articles are targeted to and likely to be read by local producers. 
Therefore, the provision of notice to county extension agents 
allows them to write about upcoming referenda or elections. 
County extension agents have a vested interest in the com-
modities and the local producers they serve and are frequently 
personally known by the producers, therefore articles written by 
extension agents will reach more producers than notice in the 
classified advertisements section of a newspaper. Not only will 
these articles reach more producers through readership, but the 
articles are also typically in more publications than the current 
rules require. 
For the above reasons, the Department has concluded the 
amendments provide a more efficient and economical route to 
providing notice to commodity producers than the current rules. 
Accordingly, the Department declines to modify the proposed 
text. 
SUBCHAPTER A. GENERAL PROVISIONS 
DIVISION 1. DEFINITIONS 
4 TAC §23.1 

The amendments are adopted under Texas Agriculture Code, 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301234 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. REFERENDA AND ELECTIONS 
4 TAC §§23.21 - 23.23, 23.25 

The amendments are adopted under Texas Agriculture Code 
§41.022, which provides the commissioner shall adopt rules reg-
ulating the form of the ballot, the conduct of the election, and 
the canvass and reporting of returns; Texas Agriculture Code 
§41.023, which provides the commissioner by rule shall pre-
scribe the manner for providing public notice under Texas Agri-
culture Code Texas Agriculture Code §41.023(a); Texas Agricul-
ture Code §41.032, which provides commodity producers boards 
shall conduct biennial elections in accordance with the rules of 
the commissioner; and Texas Agriculture Code §12.016, which 
provides the Department may adopt rules as necessary for the 
administration of its powers and duties under the Texas Agricul-
ture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301235 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. CERTIFICATION OF 
COMMODITY ORGANIZATIONS 
4 TAC §23.24, §23.26 

The repeals are adopted under Texas Agriculture Code §41.022, 
which provides the commissioner shall adopt rules regulating the 
form of the ballot, the conduct of the election, and the canvass 
and reporting of returns and Texas Agriculture Code §12.016, 
which provides the Department may adopt rules as necessary 
for the administration of its powers and duties under the Texas 
Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301236 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. BUDGET APPROVAL AND 
COMMODITY ASSESSMENTS 
4 TAC §23.40, §23.44 

The repeals are adopted under Texas Agriculture Code §12.016, 
which provides the Department may adopt rules as necessary 
for the administration of its powers and duties under the Texas 
Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301237 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. ASSESSMENTS 
4 TAC §§23.41 - 23.43 

The amendments are adopted under Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301238 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. BEEF PROMOTION AND 
RESEARCH COUNCIL OF TEXAS 

4 TAC §§23.100, 23.101, 23.103 - 23.107 

The amendments are adopted pursuant to Texas Agriculture 
Code §41.163, which provides the commissioner may adopt 
rules as necessary to implement Texas Agriculture Code, Chap-
ter 41, Subchapter H. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301239 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. TEXAS BEEF PROMOTION 
AND RESEARCH COUNCIL 
4 TAC §23.102 

The repeal is adopted pursuant to Texas Agriculture Code 
§41.163, which provides the commissioner may adopt rules as 
necessary to implement Texas Agriculture Code, Chapter 41, 
Subchapter H. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301240 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER C. TEXAS GRAIN PRODUCER 
INDEMNITY BOARD 
DIVISION 1. GENERAL PROVISIONS 
4 TAC §23.200, §23.201 

The repeals are adopted pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301241 
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♦ ♦ ♦ 

Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 2. ELECTIONS AND 
REFERENDUM 
4 TAC §23.220, §23.221 

The repeals are adopted pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301242 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 3. BOARD MEMBERS AND 
MEETINGS 
4 TAC §§23.230 - 23.234 

The repeals are adopted pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301243 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 4. PRODUCER ASSESSMENTS 
4 TAC §§23.240 - 23.248 

The repeals are adopted pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 

necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301244 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 5. CLAIMS 
4 TAC §§23.260 - 23.266 

The repeals are adopted pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301245 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

DIVISION 6. APPEALS AND REMEDIES 
4 TAC §23.280, §23.281 

The repeals are adopted pursuant to Texas Agriculture Code 
§12.016, which provides the Department may adopt rules as 
necessary for the administration of its powers and duties under 
the Texas Agriculture Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301246 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: April 19, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 936-9360 
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TITLE 16. ECONOMIC REGULATION 

PART 3. TEXAS ALCOHOLIC 
BEVERAGE COMMISSION 

CHAPTER 33. LICENSING 
SUBCHAPTER E. EVENTS AT A TEMPORARY 
LOCATION 
16 TAC §33.81 

The Texas Alcoholic Beverage Commission (TABC, agency, or 
commission) adopts §33.81, related to Purchase of Alcoholic 
Beverages for Temporary Events, with a nonsubstantive change 
to the text published in the December 2, 2022, Texas Register 
(47 TexReg 8013). The rule will be republished. 
After legislative changes to the commission's statutory menu 
of licenses and permits, members of the regulated industry ex-
pressed some confusion as to where a Mixed Beverage permit 
holder can purchase alcoholic beverages for an event held at a 
temporary location that is not in the same county as the permit 
holder's primary licensed premises. The commission proposed 
new §33.81 to clarify that all alcoholic beverages can be pur-
chased in the county of the event, with appropriate recordkeep-
ing. Alcoholic beverages that the permit holder has in stock may 
also be transported to the event site. 
As adopted, §33.81(c) is changed from the proposed text to clar-
ify that a statutory reference is to the Alcoholic Beverage Code. 
One comment was received from a representative of the Sonora 
Economic Development Corporation in favor of the proposal with 
changes. 
Comment: The commenter requests that the proposed rule be 
changed so that mixed beverage permit holders would only be 
allowed to sell alcoholic beverages at a temporary event that 
were purchased from authorized sellers in the county in which 
the temporary event is to be held. The commenter believes that 
without such a restriction, rural communities will be negatively 
impacted by the proposed rule. 
Agency Response: TABC declines to make any change in re-
sponse to this comment. As proposed, §33.81(b)(1) already 
would require a mixed beverage permit holder purchasing alco-
holic beverages for a temporary event to be held in a county other 
than the permit holder's primary county to purchase the alcoholic 
beverages from an authorized seller in the county where the tem-
porary event is to be held. It appears that the commenter's issue 
is with §33.81(d), which provides that the rule does not prevent 
permit holders from transporting alcoholic beverages already in 
stock at its primary location to a temporary event to be sold there. 
Mixed beverage permit holders are authorized by law to trans-
fer alcoholic beverages to their permitted premises. Tex. Alco. 
Bev. Code §28.07(d). TABC believes proposed §33.81(d) is a 
reasonable interpretation of that law. Additionally, while the com-
menter expresses a belief that rural communities will be harmed 
economically by allowing permit holders to transport alcoholic 
beverages that are already in stock to the temporary event site, 
TABC believes that striking the transportation option from the 
proposed rule would likely result in direct economic harm to per-
mit holders. As such, TABC believes it is appropriate to reduce 
the regulatory burden on permit holders and not make the re-
quested change. 

The rule is adopted pursuant to the commission's authority under 
§5.31 of the Alcoholic Beverage Code to prescribe and publish 
rules necessary to carry out the provisions of that Code. 
The adopted rule does not impact any other current rules or 
statutes. 
§33.81. Purchase of Alcoholic Beverages for a Temporary Event. 

(a) This section applies to holders of Mixed Beverage Permits 
when selling alcoholic beverages at an event authorized by a Tempo-
rary Event Approval or under a File and Use Notification. 

(b) Except as provided by subsection (c) of this section, a 
Mixed Beverage Permit holder purchasing alcoholic beverages for 
an event at a temporary location in a county other than the county in 
which the premises covered by its primary permit is located must: 

(1) purchase the alcoholic beverages from a seller autho-
rized under this code to sell the alcoholic beverages to members of the 
retail tier in the county in which the permit holder sells the alcoholic 
beverages under this section; and 

(2) keep a record of the amount of alcoholic beverages pur-
chased and sold under this section, by type, for no less than two years 
following the last day of the event. 

(c) If the temporary event is held in a county that includes more 
than one territory, as that term is defined by Alcoholic Beverage Code 
§102.71(5), a Mixed Beverage Permit holder must purchase malt bev-
erages from the distributor holding the territorial agreement covering 
the temporary event location. 

(d) This section does not preclude a Mixed Beverage Permit 
holder from transporting alcoholic beverages in stock at its primary 
location to a temporary event. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 28, 2023. 
TRD-202301195 
James Person 
General Counsel 
Texas Alcoholic Beverage Commission 
Effective date: April 17, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 206-3230 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 102. EDUCATIONAL PROGRAMS 
SUBCHAPTER MM. COMMISSIONER'S 
RULES CONCERNING SUPPLEMENTAL 
SPECIAL EDUCATION SERVICES PROGRAM 
19 TAC §102.1061 

The Texas Education Agency (TEA) adopts an amendment to 
§102.1601, concerning supplemental special education services 
(SSES) and instructional materials program for certain public 
school students receiving special education services. The 
amendment is adopted with changes to the proposed text as 
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published in the January 20, 2023 issue of the Texas Register 
(48 TexReg 195) and will be republished. The adopted amend-
ment reflects a grant source change and provides clarification. 
REASONED JUSTIFICATION: Senate Bill (SB) 1716, 87th 
Texas Legislature, Regular Session, 2021, added Texas Ed-
ucation Code (TEC), Chapter 29, Subchapter A-1, which 
established the SSES program. The program is designed to 
address concerns that have arisen as a result of the coronavirus 
pandemic for students receiving special education services. It 
provides additional funds for eligible students who are served 
in special education to use for supplemental services and ma-
terials. These supplemental services and materials are not and 
cannot be considered as part of the provision of a free appro-
priate public education as set out in a student's individualized 
education program. The SSES program expires September 1, 
2024. 
Under SB 1716, the commissioner of education was required to 
establish rules to implement and administer the SSES program, 
and §102.1601 was adopted to establish the parameters to allow 
eligible students to be provided with funds that may be used for 
goods and services with TEA-approved providers and vendors. 
In accordance with statute, certain eligible students are given pri-
ority based on enrollment in a school district or open-enrollment 
charter school that is eligible for a compensatory education al-
lotment. In addition, TEA prioritizes applicants with economic 
need based on qualification for the National School Lunch Pro-
gram. The adopted amendment updates the rule as follows. 
Subsection (b)(2) is amended to remove reference to the fed-
erally funded SSES grant and instead refer to any SSES grant, 
including the state-funded SSES grant. This change reflects that 
grant funds may have multiple sources. 
Subsections (c)(1), (e)(3)(C), and (f)(1) were amended to reflect 
an award amount of up to $1500 in state funds with the possibility 
of additional federal funds depending on eligibility and availabil-
ity. This change reflects the use of state grant funds under TEC, 
§29.042, as well as the potential use of additional federal grant 
funds, subject to eligibility and availability of such federal funds, 
for a grant program addressing the needs of medically fragile 
children. At adoption, the language in subsection (e)(3)(C) was 
changed from "no more than $1,500" to "up to $1,500" for con-
sistency within the rule. 
Subsection (c) was also amended to move information related 
to the use of the National School Lunch Program for need-based 
qualification from subsection (c)(1) to new subsection (c)(3). 
Based on public comment, subsection (c)(3) was amended at 
adoption to remove the phrase "as necessary" when prioritizing 
those who qualify for the National School Lunch Program. To 
align with current agency practice, new subsection (c)(2) was 
added to reflect that TEA uses Public Education Information 
Management System (PEIMS) codes to verify award eligibility. 
New subsection (f)(4) has been added to specify that parents 
and guardians who receive an award notification but whose stu-
dent no longer qualifies for the SSES program must notify TEA 
of the student's change in eligibility status. This change ensures 
that grant funds are provided only to eligible students. 
Subsection (g)(6) was amended to include a reference to 
guardians when referencing parents. This change ensures 
references to parents and guardians are consistent throughout 
the rule. 

Subsection (h) was amended to remove the provision that SSES 
accounts are suspended when account holders do not begin 
spending funds from their accounts within six months after ac-
count creation. This change allows for spending period fluctua-
tions and ensure flexibility based on appropriations, waiting lists, 
and programmatic need. 
Based on public comment, subsection (i) has been revised at 
adoption to clarify the responsibilities of a student's admission, 
review, and dismissal (ARD) committee in relation to the SSES 
program. Specifically, the change removes the requirement 
that an ARD committee determine whether a student has been 
awarded an SSES account. 
SUMMARY OF COMMENTS AND AGENCY RESPONSES: The 
public comment period on the proposal began January 20, 2023, 
and ended February 21, 2023. Additionally, public hearings to 
solicit testimony and input on the proposal were held January 
24 and 26, 2023. Following is a summary of public comments 
received and agency responses. 
Comment: The Texas Council of Administrators of Special Edu-
cation (TCASE) commented that the proposed rule went beyond 
what statute requires in relation to ARD committee meetings. 
TCASE suggested that subsection (i) be reworded to remove 
the ARD committee's responsibility to determine if a student has 
been awarded an SSES account. TCASE further suggested that 
the rule include a provision that TEA will notify school districts of 
students who have been awarded accounts. 
Response: The agency agrees in part. Determining whether a 
student has been awarded an SSES account would assist an 
ARD committee in knowing in how much detail to provide re-
garding the SSES program. However, the agency has modi-
fied subsection (i) at adoption to specify that the ARD commit-
tee responsibilities are to provide information about the types 
of goods and services that are available and instructions and re-
sources on accessing the online accounts. The requirement that 
school districts and charter schools notify families of their eligi-
bility remains. Regarding TCASE's suggestion that the agency 
notify school districts of students who have been awarded ac-
counts, the agency disagrees. The agency is unable to provide 
student-level information on who has accessed SSES accounts 
to ARD committees due to limitations of the agency's data sys-
tems. 
Comment: Disability Rights Texas expressed that the phras-
ing "as necessary" when referring to the prioritization of SSES 
grants to those who qualify for the National School Lunch Pro-
gram should be deleted to clearly signal that the SSES grant 
awards are prioritized for students with disabilities with limited 
financial means. 
Response: The agency agrees. While the phrase "as neces-
sary" was originally proposed to refer to the number of pending 
applications when a new infusion of funding was made available, 
the agency does have systems in place to consistently prioritize 
the awarding of accounts to those who qualify for the National 
School Lunch Program. The agency has, therefore, modified 
subsection (c)(3) at adoption to remove the phrase "as neces-
sary." 
Comment: TCASE commented that SSES program awards 
should be prioritized for those with the greatest need, that it is 
unclear how the agency prioritizes student awards, that using 
PEIMS results in an automated process for awarding accounts, 
and that the agency should create application periods and roll 
over un-awarded accounts to the next application period. 
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Response: The agency disagrees in part and provides the fol-
lowing clarification. TEC, §29.044(b), requires the prioritization 
of those students for whom a school district or open-enrollment 
charter school receives the compensatory education allotment 
under TEC, §48.104. The rule defines this priority as those who 
are eligible for the National School Lunch Program. To alleviate 
confusion and respond to other public comment, the agency has 
agreed to modify subsection (c)(3) at adoption to delete the pro-
posed phrase "as necessary." The agency utilizes PEIMS data 
to verify both special education eligibility and National School 
Lunch Program eligibility. At this time, application periods are 
not utilized, as it is not expressly stated in statute that the agency 
has the authority to do so. 
STATUTORY AUTHORITY. The amendment is adopted under 
Texas Education Code (TEC), §29.041, which establishes 
requirements for providing a supplemental special education 
services (SSES) and instructional materials program for certain 
public school students receiving special education services and 
requires the commissioner by rule to determine, in accordance 
with TEC, Chapter 29, Subchapter A-1, the criteria for providing 
a program to provide supplemental special education services 
and instructional materials for eligible public school students; 
TEC, §29.042, which requires the commissioner to determine 
requirements related to the establishment and administration 
of the SSES program; TEC, §29.043, which requires the com-
missioner to establish an application process for the SSES 
program; TEC, §29.044, which requires the commissioner to 
determine eligibility criteria for the approval of an application 
submitted under TEC, §29.043; TEC, §29.045, which requires 
the commissioner to determine requirements for students 
meeting eligibility criteria and requirements for assigning and 
maintaining accounts under TEC, §29.042(b); TEC, §29.046, 
which requires the commissioner to determine requirements 
and restrictions related to account use for accounts assigned 
to students under TEC, §29.045; TEC, §29.047, which requires 
the commissioner to determine requirements related to criteria 
and application for agency-approved providers and vendors; 
TEC, §29.048, which requires the commissioner to determine 
responsibilities for the admission, review, and dismissal commit-
tee; and TEC, §29.049, which requires that the commissioner 
adopt rules as necessary to establish and administer the SSES 
and instructional materials program. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§29.041-29.049. 
§102.1601. Supplemental Special Education Services and Instruc-
tional Materials Program for Certain Public School Students Receiv-
ing Special Education Services. 

(a) Definitions. For the purposes of this section, the following 
definitions apply. 

(1) Eligible student--A student who meets all program eli-
gibility criteria under Texas Education Code (TEC), §29.044, and this 
section. 

(2) Management system--The online system provided by 
the marketplace vendor to allow for account creation, management of 
funds, and access to the marketplace. 

(3) Marketplace--The virtual platform where parents and 
guardians with Supplemental Special Education Services (SSES) pro-
gram funds may purchase goods and services. 

(4) Marketplace vendor--The vendor chosen by the Texas 
Education Agency (TEA) to create an online marketplace for the use 
of SSES program funds. 

(5) Supplemental special education instructional materials-
-This term has the meaning defined in TEC, §29.041, and specifically 
excludes materials that are provided as compensatory services or as a 
means of providing a student with a free appropriate public education. 

(6) Supplemental special education services--This term has 
the meaning defined in TEC, §29.041, and specifically excludes ser-
vices that are provided as compensatory services or as a means of pro-
viding a student with a free appropriate public education. 

(b) Eligibility criteria. All students currently enrolled in a 
Texas public school district or open-enrollment charter school who 
are served in a special education program during the 2021-2022 or 
2022-2023 school year, including, but not limited to, students in early 
childhood special education, prekindergarten, Kindergarten-Grade 
12, and 18-and-over transition programs, are eligible for the SSES 
program with the following exclusions: 

(1) students who do not reside in Texas or move out of the 
state, not including military-connected students entitled to enroll or re-
main enrolled while outside the state; or 

(2) students who previously received an SSES grant. 

(c) Awards. 

(1) Parents and guardians of eligible students may receive 
grants as long as funds are available of up to $1,500 in state funds 
and may receive additional federal funds, depending on eligibility and 
availability, for use in the purchasing of supplemental special educa-
tion instructional materials and supplemental special education ser-
vices through the curated marketplace of educational goods and ser-
vices. Parents and guardians may receive only one grant for each eli-
gible student. Students enrolled in a school district or open-enrollment 
charter school that is eligible for a compensatory education allotment 
under TEC, §48.104, will be prioritized to receive a grant award. 

(2) TEA will use Public Education Information Manage-
ment System (PEIMS) codes to verify eligibility in order to award ac-
counts for the SSES program. 

(3) TEA will prioritize the awarding of applicant accounts 
based on applicants qualifying for the National School Lunch Program 
and available funds. 

(d) Establishment of the marketplace. 

(1) In accordance with TEC, §29.042(d), TEA shall award 
an education service center (ESC) with an operational and school dis-
trict support grant, which may include, but is not limited to, the follow-
ing operational requirements: 

(A) writing and administering a contract for a vendor 
for the SSES marketplace that curates the content in its marketplace 
for educational relevancy. In accordance with the Family Educational 
Rights and Privacy Act, the contract must require the vendor for the 
marketplace to protect and keep confidential students' personally iden-
tifiable information, which may not be sold or monetized; 

(B) providing technical assistance to parents and 
guardians throughout the SSES program process; 

(C) serving as the main point of contact for the selected 
marketplace vendor to ensure eligible student accounts are appropri-
ately spent down; 

(D) approving or denying all purchases from the SSES 
marketplace, including communication with parents and guardians 
about purchase order requests; 

(E) increasing the number of qualified service providers 
in the marketplace; and 
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(F) approving or denying all potential service providers. 

(2) Providers of supplemental special education instruc-
tional materials and services may apply to be listed in the marketplace. 
To become an approved marketplace service provider, an applicant 
must sign a service provider agreement and comply with licensing, 
safety, and employee background checks. 

(A) Organization service providers are required to pro-
vide their Texas Tax ID for TEA to verify the validity of the organiza-
tion. 

(B) Individual service providers are required to provide 
proof of credentials and licensing in accordance with the individual 
service provider categories established by TEA. 

(3) TEA shall provide a process for the application and ap-
proval of vendors to the marketplace. 

(4) TEA and the marketplace vendor shall provide a cu-
rated list of vendors through which parents and guardians can pur-
chase educationally relevant supplemental special education instruc-
tional materials. The established marketplace vendor shall be respon-
sible for ensuring the vendors comply with SSES program parameters 
as they relate to the marketplace and be responsible for all communi-
cations with marketplace vendors. 

(e) Application process for grant on behalf of a student. 

(1) TEA is responsible for the application process and the 
determination of which applicants are approved for SSES program 
grants. 

(2) Parents and guardians who would like to apply on be-
half of their eligible students must complete the online application. 

(3) Upon approval of the application: 

(A) TEA shall send contact information for parents and 
guardians of eligible students in a secure manner to the online market-
place vendor for account creation and distribution; 

(B) parents and guardians of eligible students will re-
ceive an email to the same email address provided during application 
from the marketplace vendor with information on how to access their 
accounts; and 

(C) parents and guardians will be awarded an account 
of up to $1,500 in state funds and may be awarded in the account ad-
ditional federal funds, depending on eligibility and availability, per el-
igible student to be used to purchase supplemental special education 
services and supplemental special education instructional materials. 

(4) Parents and guardians of students who are deemed not 
eligible or who are determined to have violated account use restrictions 
under subsection (h) of this section will receive notification from TEA 
and be provided an opportunity to appeal the denial or account use de-
termination. TEA shall exercise its discretion to determine the validity 
of any such appeal. 

(5) If necessary, eligible students will be placed on a wait-
list and parents and guardians will be notified. Should additional funds 
become available, priority will be given in the order established by the 
waitlist and in accordance with subsection (c) of this section. 

(6) TEA shall maintain confidentiality of students' person-
ally identifiable information in accordance with the Family Educational 
Rights and Privacy Act and, to the extent applicable, the Health Insur-
ance Portability and Accountability Act. 

(f) Approval of application; assignment of account. 

(1) TEA shall set aside funds for a pre-determined number 
of accounts of up to $1,500 in state funds with additional federal funds 
set aside, depending on eligibility and availability, per account to be 
awarded to parents and guardians of eligible students. 

(2) Parents and guardians with more than one eligible stu-
dent may apply and receive a grant for each eligible student. 

(3) Approved parents and guardians will receive an award 
notification email from the marketplace vendor and may begin spend-
ing account funds upon completion of account setup. 

(4) Parents and guardians who receive an award notifica-
tion but whose student no longer qualifies under subsection (b) of this 
section shall notify TEA of their student's change in eligibility status. 

(5) Within 30 calendar days from receiving an award noti-
fication email, parents and guardians must: 

(A) access or log in to their account or the account may 
be subject to reclamation; and 

(B) agree to and sign the SSES parental acknowledge-
ment affidavit. 

(g) Use of funds. Use of SSES program funds provided to 
parents and guardians are limited as follows. 

(1) Only supplemental special education instructional ma-
terials and supplemental special education services available through 
the marketplace of approved providers and vendors may be purchased 
with SSES program funds. 

(2) Supplemental special education instructional materials 
and services must directly benefit the eligible student's educational 
needs. 

(3) Supplemental special education instructional materials 
shall be used in compliance with TEA purchasing guidelines. 

(4) If TEA approves vendors for a category of instructional 
material under subsection (d) of this section, supplemental special ed-
ucation instructional materials must be purchased from the TEA-ap-
proved vendor for that category of supplemental special education in-
structional material. If TEA does not establish criteria for a category 
of supplemental special education instructional materials, funds in a 
student's account may be used to purchase the supplemental special 
education instructional materials from any vendor. 

(5) The contracted ESC has full authority to reject or deny 
any purchase. 

(6) Parents and guardians may not use SSES program funds 
for reimbursement of goods or services obtained outside of the market-
place. SSES program funds shall not be paid directly to parents or 
guardians of eligible students. 

(h) Account use restrictions. TEA may, subject to the appeal 
process referenced in subsection (e)(4) of this section, close or suspend 
accounts and reclaim a portion or all of the funds from accounts in the 
marketplace if: 

(1) the supplemental special education materials or ser-
vices that parents or guardians attempt to purchase are not educational 
in nature or are deemed to be in violation of the purchasing guidelines 
set forth by TEA; 

(2) it is determined that the supplemental special education 
materials or services purchased do not meet the definitions in subsec-
tion (a)(5) and (6) of this section; 
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(3) the SSES program parental acknowledgement affidavit 
is not signed within 30 calendar days of receipt of account email from 
the marketplace vendor; or 

(4) a student no longer meets the eligibility criteria set out 
in subsection (b) of this section. 

(i) Requirements to provide information. School districts and 
open-enrollment charter schools shall notify families of their eligibility 
for the SSES program and shall provide the following at the student's 
admission, review, and dismissal (ARD) committee meeting: 

(1) instructions and resources on accessing the online ac-
counts; and 

(2) information about the types of goods and services that 
are available through the SSES grant. 

(j) Restrictions. A student's ARD committee may not consider 
a student's current or anticipated eligibility for any supplemental spe-
cial education instructional materials or services that may be provided 
under this section when developing or revising a student's individual-
ized education program, when determining a student's educational set-
ting, or in the provision of a free appropriate public education. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 29, 2023. 
TRD-202301201 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: April 18, 2023 
Proposal publication date: January 20, 2023 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 11. TEXAS JUVENILE JUSTICE 
DEPARTMENT 

CHAPTER 341. GENERAL STANDARDS FOR 
JUVENILE PROBATION DEPARTMENTS 
SUBCHAPTER B. JUVENILE BOARD 
RESPONSIBILITIES 
37 TAC §341.200 

The Texas Juvenile Justice Department (TJJD) adopts amend-
ments to Texas Administrative Code Chapter 341, Subchapter 
B, §341.200 without changes to the proposed text as published 
in the October 28, 2022, issue of the Texas Register (47 TexReg 
7237). The amended section will not be republished. 
SUMMARY OF CHANGES 

The amendments to §341.200, concerning Administration, re-
move the requirements for the juvenile board chair or a designee 
to serve as representative to the interagency dispute resolution 
process for community resource coordination groups. 
PUBLIC COMMENTS 

TJJD received public comments from two organizations, Disabil-
ity Rights Texas and the Texas Council for Developmental Dis-
abilities. 
Comment 1: The section should add a reference to the Texas 
Protection and Advocacy System in a public area in addition to 
the posting of the other complaint procedures. 
TJJD Response: While the Texas Protection and Advocacy Sys-
tem is a necessary part of addressing youth and parent con-
cerns, it is outside the purview of the particular standard being 
addressed in this section. This section is designed to ensure 
parents and families know how to file concerns directly with the 
local juvenile probation department and juvenile board as well 
as know the types of issues that TJJD may get involved in as 
compared to those that are a purely local matter. In the future, 
TJJD will evaluate options to ensure probation departments are 
able to provide information on the Texas Protection and Advo-
cacy System in a public area. 
Comment 2: Regarding subsection (e)(4), concerning research 
studies, the section should require that the policies of the au-
thorizing juvenile board include a requirement for consent by the 
individual or the individual's legally authorized representative. 
TJJD Response: TJJD standards prohibit certain types of re-
search studies and provide that other types may be conducted 
as long as they are done in compliance with TJJD standards. 
TJJD standards require the juvenile board to establish policies 
that adhere to all federal requirements governing human sub-
jects and confidentiality. 37 TAC §341.200(e)(2)(B)(iii). TJJD 
believes this addresses the consent requirement. 
STATUTORY AUTHORITY 

The amended section is adopted under §221.002(a)(1), Human 
Resources Code, which requires the TJJD Board to adopt min-
imum standards for personnel, staffing, caseloads, programs, 
facilities, record keeping, equipment, and other aspects of the 
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services. 
TJJD certifies that legal counsel has reviewed the adoption and 
found it to be a valid exercise of the agency's legal authority. 
No other statute, code, or article is affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301224 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Effective date: May 1, 2023 
Proposal publication date: October 28, 2022 
For further information, please call: (512) 490-7278 

♦ ♦ ♦ 

CHAPTER 344. EMPLOYMENT, 
CERTIFICATION, AND TRAINING 
SUBCHAPTER E. TRAINING AND 
CONTINUING EDUCATION 

ADOPTED RULES April 14, 2023 48 TexReg 1961 



37 TAC §344.670 

The Texas Juvenile Justice Department (TJJD) adopts amend-
ments to Texas Administrative Code Chapter 344, Subchapter 
E, §344.670 without changes to the proposed text as published 
in the October 28, 2022, issue of the Texas Register (47 TexReg 
7238). The amended section will not be republished. 
SUMMARY OF CHANGES 

The amendments to §344.670, concerning Training Methods 
and Limitations, add that credit for a training topic may be 
granted one additional time beyond what would normally be 
allowed in a certification period if the topic is one of the manda-
tory topics required during each certification period (as listed in 
§344.640) and hours for the topic have been carried over from 
the prior certification period. 
The amendments to §344.670 also add a definition of live train-
ing and specifying that there is no limit on the number of cred-
itable hours that may be obtained from this type of training. On-
line training in which the presenter and attendees can interact 
are included in this category and are not subject to a limit. 
The amendments to §344.670 also add that: 1) there will 
no longer be a limit on the number of hours obtained from 
pre-recorded training if the training is provided, sponsored, or 
co-sponsored by TJJD; and 2) the 20-hour and 10-hour limits on 
pre-recorded training (for juvenile supervision/probation officers 
and community activities officers, respectively) apply only to 
training that is not provided, sponsored, or co-sponsored by 
TJJD. 
PUBLIC COMMENTS 

TJJD received a public comment from Disability Rights Texas. 
Comment: The section should mandate that the training be 
competency based, meaning that the participants are expected 
to demonstrate their mastery of the information provided in the 
training. 
Response: TJJD has multi-faceted training requirements for the 
officers it certifies. There are specific training topics covered and 
then an exam on those topics is given. Passing that exam is a 
requirement to be certified. There is additional training required 
for initial certification. There are then additional training hours 
that must be completed every two years to maintain certification. 
There are requirements in standards that must be met for credit 
for this training to be given. 37 TAC §344.660 and §344.670. 
TJJD believes these requirements are sufficient and that they are 
consistent with the continuing education requirements for other 
licensed occupations. 
STATUTORY AUTHORITY 

The amended section is adopted under §221.002(a)(3), Human 
Resources Code, which requires the TJJD Board to adopt appro-
priate educational, preservice and in-service training, and certifi-
cation standards for probation and detention officers or court-su-
pervised community-based program personnel. 
TJJD certifies that legal counsel has reviewed the adoption and 
found it to be a valid exercise of the agency's legal authority. 
No other statute, code, or article is affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 30, 2023. 
TRD-202301225 
Christian von Wupperfeld 
General Counsel 
Texas Juvenile Justice Department 
Effective date: May 1, 2023 
Proposal publication date: October 28, 2022 
For further information, please call: (512) 490-7278 

♦ ♦ ♦ 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 427. TRAINING FACILITY 
CERTIFICATION 
The Texas Commission on Fire Protection (commission) adopts 
amendments to 37 Texas Administrative Code Chapter 427, 
Training Facility Certification, §427.5, Apparatus, §427.7, Pro-
tective Clothing, Use, Care & Maintenance, §427.9, Equipment, 
§427.13, Records, §427.18, Live Fire Training Evolutions, 
§427.203, Facilities, §427.205, Apparatus, §427.207, Protective 
Clothing, Use, Care & Maintenance, §427.209, Equipment, 
§427.211, Reference Material, §427.213, Records, §427.218, 
Live Fire Training Evaluations, §427.219, General Information, 
§427.303, Training Approval Process for On-site and Distance 
Training Providers, §427.305, Procedures for Testing Con-
ducted by On-site and Distance Training Providers, §427.307, 
On-site and Distance Training Provider Staff Requirements, 
§427.401, General Provisions for Training Facilities Not Owned 
by the State of Texas or Operated by a Public Subdivision 
of the State of Texas, and repeals §427.203, Records and 
§427.209, General Information. Amendments to §§427.5, 
427.211, 427.219 and 427.401 and the repeal of §§427.203 and 
427.209 are adopted without changes to the text as published 
in the October 7, 2022, issue of the Texas Register (47 TexReg 
6566). These rules will not be republished. Section 427.13, 
Records and §427.213, Records are adopted with changes to 
the text as published in the October 7, 2022, issue of the Texas 
Register (47 TexReg 6566). These rules will be republished. 
Changes were made from the original publication to include 
"print or electronic" records in §427.13 and §427.213 to further 
define the types of records to be maintained. Further grammat-
ical changes were made to §§427.7, 427.9, 427.18, 427.205, 
427.207, 427.209, 427.218, and, 427.303. These rules will also 
be republished. 
These adopted rules and repeals were initiated as a result of the 
agency's four-year rule review. The amendments reflect that the 
Commission regulates training facilities and the requirements for 
fire fighter certification training. 
No comments were received from the public regarding the adop-
tion of the amendments. 
SUBCHAPTER A. ON-SITE CERTIFIED 
TRAINING PROVIDER 
37 TAC §§427.5, 427.7, 427.9, 427.13, 427.18 

The rule is adopted under Texas Government Code §419.008, 
which authorizes the commission to adopt or amend rules to 
perform the duties assigned to the commission. The rule is 
also adopted under Texas Government Code §419.032, which 
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authorizes the commission to adopt rules establishing the re-
quirements for certification; and §419.0325, which authorizes 
the commission to obtain the criminal history record information 
for the individual seeking certification by the commission. 
§427.7. Protective Clothing, Use, Care and Maintenance. 
All protective clothing used during instruction for a commission ap-
proved fire protection personnel training program shall be appropriate 
for the training evolution. Protective clothing and elements no longer 
used for emergency operations may be used for non-live fire training 
provided such clothing and elements are not contaminated, defective, 
or damaged and are appropriately marked to be easily recognized. 

(1) All protective clothing used for live fire training, shall 
comply with the minimum standards of the National Fire Protection 
Association (NFPA) Standard or its successor suitable for the tasks the 
individual is expected to perform. 

(A) A certified training facility that provides personal 
protective equipment (PPE) shall comply with NFPA 1851, Standard 
on Selection, Care, and Maintenance of Structural Fire Fighting Pro-
tection Ensembles or its successor and provide upon request a written 
Standard Operating Procedure (SOP) on the use, maintenance, and care 
of personal protective equipment (PPE)to include the application of 
Preliminary Exposure Reduction for determination of the appropriate 
level of cleaning and inspection of PPE at the conclusion of a training 
evolution. 

(B) A certified training facility shall verify NFPA 1851, 
Standard on Selection, Care, and Maintenance of Structural Fire Fight-
ing Protection Ensembles or its successor for compliance with personal 
protective equipment provided by the participant. 

(2) The training facility shall comply with the following 
guidelines for use, care and maintenance of PPE used during live-fire 
training depending on the type of burn facility and/or fuel used. 

(A) Acquired Structures--Firefighting ensemble and/or 
element that has been used in an environment created by an acquired 
structure should be treated as stated in §435.1(a)(3) of this title (relating 
to Protective Clothing). 

(B) Gas-Fired Training Center Buildings--Firefighting 
ensemble and/or element that has been used in an environment that 
uses gas-fired props may be cleaned as needed for soil levels that are 
hygienically unpleasant. Advanced cleaning and inspections should be 
completed as stated within the training facility's SOP. 

(C) Non-Gas Fired Training Center Buildings--Fire-
fighting ensemble and/or element that has been used in an environment 
that uses non-gas fired props must be assessed for contamination of 
products of combustion. Preliminary exposure reduction should be 
done as soon as the training is completed for the day. Advanced 
cleaning and inspection should be completed as soon as practically 
possible. 

(D) Exterior Props--Firefighting ensemble and/or ele-
ment that has been used in an environment that uses gas-fired props 
may be cleaned as needed for soil levels that are hygienically unpleas-
ant. Advanced cleaning and inspections should be completed as stated 
within the training facility's SOP's. 

(E) Exterior Class B Liquid Fires--Firefighting ensem-
ble and/or element that has been used in exterior Class B liquid fire 
props must be assessed for contamination of products of combustion. 
Preliminary exposure reduction should be done as soon as the training 
is completed for the day. Advanced cleaning and inspection should be 
completed as soon as practically possible. 

§427.9. Equipment. 

The training facility must ensure that all equipment necessary for prac-
tice of performance skills identified in the commission's Curriculum 
Manual or Curriculum Skills Manual is available in sufficient quantity 
for use by trainees. The minimum equipment required for conduct-
ing training is identified in the Equipment List found in each discipline 
chapter within the Texas Commission on Fire Protection (TCFP) Cur-
riculum Manual. 

(1) All Self-Contained Breathing Apparatus (SCBA) that 
will be used during the course of instruction for a commission approved 
fire protection personnel training program shall comply with §435.3 of 
this title (relating to Self-Contained Breathing Apparatus). This rule 
applies whether the SCBA is provided by the academy or the trainee. 
If instruction in the use of self-contained breathing apparatus is a part of 
the training, then self-contained breathing apparatus in sufficient num-
bers shall be provided to enable each trainee to wear the equipment for 
at least the life of one breathing air tank during the training. If a trainee 
will be subjected to a hazardous atmosphere or where the atmosphere 
is unknown, the trainee shall be provided with a self-contained breath-
ing apparatus. (Note: All self-contained breathing apparatus used by 
a certified training facility and the air used in self-contained breathing 
apparatus must comply with §435.3 of this title (relating to Self-Con-
tained Breathing Apparatus). This rule applies whether the self-con-
tained breathing apparatus is provided by the academy or the trainee. 
All students, instructors, safety personnel, and other personnel partici-
pating in any evolution or operation of fire suppression during the live 
fire training shall breathe from an SCBA air supply whenever operat-
ing under one or more of the following conditions: 

(A) in any atmosphere that is oxygen deficient or con-
taminated by products of combustion, or both; 

(B) in any atmosphere that is suspected of being oxygen 
deficient or contaminated by products of combustion, or both; 

(C) in any atmosphere that can become oxygen defi-
cient or contaminated, or both; and/or 

(D) below ground level; 

(2) standard classroom equipment to include appropriate 
instructional aids and the use of cutaways, models, flip charts, and other 
visual aids are recommended to enhance effectiveness of the instruc-
tion; and 

(3) other equipment, which may include training simula-
tors, training aids, clothing and tools required by the applicable train-
ing program. 

§427.13. Records. 

(a) Training records, print or electronic, shall be maintained 
by the regulated training entity that reflect at minimum: 

(1) training subject; 

(2) date(s) of instruction; 

(3) who attended the training; 

(4) instructor(s); 

(5) course grade report with individual trainee test scores, 

(6) individual trainee Commission-Designated Perfor-
mance Skill Evaluations; and 

(7) when administering distance skill evaluations, letter(s) 
of assurance for performance skill evaluations including the identifica-
tion of the examinee, evaluating field examiner, and observer. 

(b) The regulated training entity must be able to substantiate 
the evaluation process used to determine the trainee has acquired the 
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knowledge and skills to achieve the minimum level of competency re-
quired by the applicable commission curriculum and/or National Fire 
Protection Association (NFPA) standards. 

(c) All records must be maintained by the regulated training 
entity for commission review for a minimum of three years or in 
accordance with the requirement of the Texas State Library and 
Archives Commission, State and Local Records Management Divi-
sion, whichever is greater. 

§427.18. Live Fire Training Evolutions. 

The most current edition of NFPA 1403, Standard on Live Fire Training 
Evolutions or its successor, shall be used as a guide when developing 
standard operating procedures for conducting live fire training. 

(1) Prior to being permitted to participate in live fire train-
ing evolutions for basic fire suppression certification training, the stu-
dent shall have received training to meet the performance requirements 
for Fire Fighter I in NFPA 1001, Standard for Fire Fighter Professional 
Qualifications or its successor, related to the following subjects: 

(A) safety; 

(B) fire behavior; 

(C) portable extinguishers; 

(D) personal protective equipment to include SCBA; 

(E) ladders; 

(F) fire hose, appliances, and streams; 

(G) overhaul; 

(H) water supply; 

(I) ventilation; 

(J) forcible entry; and 

(K) building construction. 

(2) The on-site lead instructor will ensure that the water 
supply rate and duration for each live fire training evolution is ade-
quate to control and extinguish the training fire. The lead instructor 
will also ensure that the resources necessary for backup lines to protect 
personnel and exposed property are available and deployed. 

(3) The on-site lead instructor will ensure that the buildings 
or props being utilized for live fire training are in a condition that would 
not pose an undue safety risk. 

(4) A safety officer shall be appointed for all live fire train-
ing evolutions. The safety officer shall have the authority, regardless 
of rank, to intervene and control any aspect of the operations when, in 
his or her judgment, a potential or actual danger, accident, or unsafe 
condition exists. The safety officer shall not be assigned other duties 
that interfere with safety responsibilities. The safety officer shall not 
be a student. 

(5) No person(s) shall play the role of a victim inside the 
building. 

(6) The participating student-to-instructor ratio shall not be 
greater than five to one. 

(7) Prior to the ignition of any fire, instructors shall ensure 
that all personal protective clothing and/or self-contained breathing ap-
paratus are NFPA compliant and being worn in the proper manner. 

(8) Prior to conducting any live fire training, a pre-burn 
briefing session shall be conducted. All participants shall be required 
to conduct a walk-through of the structure in order to have a knowl-

edge of, and familiarity with, the layout of the building and to be able 
to facilitate any necessary evacuation of the building. 

(9) A standard operating procedure shall be developed and 
utilized for live fire training evolutions. The standard operating proce-
dure shall include, but not be limited to: 

(A) a Personal Alert Safety System (PASS). A PASS 
device shall be provided for each student and instructors participating 
in live fire training and shall meet the requirements in §435.9 of this 
title (relating to PASS devices). This applies whether the PASS device 
is provided by the academy or the trainee; 

(B) a Personnel Accountability System that complies 
with §435.13 of this title (relating to Personnel Accountability Sys-
tem); 

(C) an Incident Management System; 

(D) use of personal protective clothing and self-con-
tained breathing apparatus; 

(E) an evacuation signal and procedure; and pre-burn, 
burn and post-burn procedures. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301259 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Effective date: April 23, 2023 
Proposal publication date: October 7, 2022 
For further information, please call: (512) 936-3841 

♦ ♦ ♦ 

SUBCHAPTER B. DISTANCE TRAINING 
PROVIDER 
37 TAC §427.203. §427.209 

Government Code §419.032, which authorizes the commission 
to adopt rules establishing the requirements for certification; and 
§419.0325, which authorizes the commission to obtain the crim-
inal history record information for the individual seeking certifi-
cation by the commission. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301266 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Effective date: April 23, 2023 
Proposal publication date: October 7, 2022 
For further information, please call: (512) 936-3841 

♦ ♦ ♦ 
37 TAC §§427.203, 427.205, 427.207, 427.209, 427.211,
427.213, 427.218, 427.219 

48 TexReg 1964 April 14, 2023 Texas Register 



Government Code §419.032, which authorizes the commission 
to adopt rules establishing the requirements for certification; and 
§419.0325, which authorizes the commission to obtain the crim-
inal history record information for the individual seeking certifi-
cation by the commission. 
§427.205. Apparatus. 

The following minimum apparatus resources, applicable to the disci-
pline, are required for a distance training provider. 

(1) For a certified distance training provider--approved for 
basic structure fire protection personnel certification training: 

(A) A pumper apparatus fully equipped for functions as 
required by the basic fire suppression curriculum. 

(B) An aerial ladder truck for functions as required by 
the basic fire suppression curriculum. 

(2) For a certified distance training provider--approved for 
basic aircraft rescue fire fighting (ARFF) personnel certification train-
ing: 

(A) an ARFF vehicle for assigned aircraft type and size, 

(B) an ARFF vehicle with 260 gpm minimum turret; 
and 

(C) Support vehicles per AHJ. 

(3) For a certified distance training provider--approved for 
Driver/Operator certification training: 

(A) Driver/Operator-Pumper--A fire apparatus with a 
permanently mounted fire pump that has a rated discharge capacity of 
750 gpm (2850 L/min) or greater as defined in NFPA 1901, Standard 
for Automotive Fire Apparatus or its successor. 

(B) Driver/Operator-Aerial--A fire apparatus with a 
permanently mounted, power-operated elevating device such as a 
ladder, ladder platform, telescoping platform, or articulating platform, 
with an elevating water delivery system. 

§427.207. Protective Clothing, Use, Care and Maintenance. 

All protective clothing used during instruction for a commission ap-
proved fire protection personnel training program shall be appropriate 
for the training evolution. Protective clothing and elements no longer 
used for emergency operations may be used for non-live fire training 
provided such clothing and elements are not contaminated, defective, 
or damaged and are appropriately marked to be easily recognized. 

(1) All protective clothing used for live fire training shall 
comply with the minimum standards of the National Fire Protection 
Association (NFPA) Standard suitable for the tasks the individual is 
expected to perform. 

(A) A certified training provider that provides personal 
protective equipment shall comply with NFPA 1851, Standard on Se-
lection, Care, and Maintenance of Structural Fire Fighting Protection 
Ensembles or its successor and provide upon request a written Stan-
dard Operating Procedure (SOP) on the use, maintenance, and care of 
personal protective equipment (PPE) to include the application of Pre-
liminary Exposure Reduction for determination of the appropriate level 
of cleaning and inspection of PPE at the conclusion of a training evo-
lution. 

(B) A certified training provider shall verify NFPA 
1851, Standard on Selection, Care, and Maintenance of Structural Fire 
Fighting Protection Ensembles or its successor, for compliance with 
personal protective equipment provided by the participant. 

(2) The distance training provider shall comply with the 
following guidelines for use, care and maintenance of PPE used during 
live-fire training depending on the type of burn facility and/or fuel used. 

(A) Acquired Structures--Firefighting ensemble and/or 
element that has been used in an environment created by an acquired 
structure should be treated as stated in §435.1(a)(3) of this title (relating 
to Protective Clothing). 

(B) Gas-Fired Training Center Buildings--Firefighting 
ensemble and/or element that has been used in an environment that 
uses gas-fired props may be cleaned as needed for soil levels that are 
hygienically unpleasant. Advanced cleaning and inspections should be 
completed as stated within the training facility's SOP. 

(C) Non-Gas Fired Training Center Buildings--Fire-
fighting ensemble and/or element that has been used in an environment 
that uses non-gas fired props must be assessed for contamination of 
products of combustion. Preliminary exposure reduction should be 
done as soon as the training is completed for the day. Advanced 
cleaning and inspection should be completed as soon as practically 
possible. 

(D) Exterior Props--Firefighting ensemble and/or ele-
ment that has been used in an environment that uses gas-fired props 
may be cleaned as needed for soil levels that are hygienically unpleas-
ant. Advanced cleaning and inspections should be completed as stated 
within the training facility's SOP's. 

(E) Exterior Class B Liquid Fires--Firefighting ensem-
ble and/or element that has been used in exterior Class B liquid fire 
props must be assessed for contamination of products of combustion. 
Preliminary exposure reduction should be done as soon as the training 
is completed for the day. Advanced cleaning and inspection should be 
completed as soon as practically possible. 

§427.209. Equipment. 

The distance training provider must ensure that all equipment necessary 
for practice of performance skills identified in the commission's Cur-
riculum Manual or Curriculum Skills Manual is available in sufficient 
quantity for use by trainees. The minimum equipment required for con-
ducting training is identified in the Equipment List found in each disci-
pline chapter within the Texas Commission on Fire Protection (TCFP) 
Curriculum Manual. All Self-Contained Breathing Apparatus (SCBA) 
that will be used during the course of instruction for a commission ap-
proved fire protection personnel training program shall comply with 
§435.3 of this title (relating to Self-Contained Breathing Apparatus). 
This rule applies whether the SCBA is provided by the academy or the 
trainee. 

(1) If instruction in the use of self-contained breathing ap-
paratus is a part of the training, then self-contained breathing apparatus 
in sufficient numbers shall be provided to enable each trainee to wear 
the equipment for at least the life of one breathing air tank during the 
training. If a trainee will be subjected to a hazardous atmosphere or 
where the atmosphere is unknown, the trainee shall be provided with a 
self-contained breathing apparatus. (Note: All self-contained breath-
ing apparatus used by a certified training facility and the air used in 
self-contained breathing apparatus must comply with §435.3 of this ti-
tle.This rule applies whether the self-contained breathing apparatus is 
provided by the academy or the trainee. All students, instructors, safety 
personnel, and other personnel participating in any evolution or oper-
ation of fire suppression during the live fire training shall breathe from 
an SCBA air supply whenever operating under one or more of the fol-
lowing conditions: 

(A) in any atmosphere that is oxygen deficient or con-
taminated by products of combustion, or both. 
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(B) in any atmosphere that is suspected of being oxygen 
deficient or contaminated by products of combustion, or both. 

(C) in any atmosphere that can become oxygen defi-
cient or contaminated, or both; and/or 

(D) below ground level. 

(2) standard classroom equipment to include appropriate 
instructional aids and the use of cutaways, models, flip charts, and other 
visual aids are recommended to enhance effectiveness of the instruc-
tion; and 

(3) other equipment, which may include training simula-
tors, training aids, clothing and tools required by the applicable train-
ing program. 

§427.213. Records. 

(a) Training records, print or electronic, shall be maintained 
by the regulated distance training provider that reflect at minimum: 

(1) training subject; 

(2) date(s) of instruction; 

(3) who attended the training; 

(4) instructor(s); 

(5) course grade report with individual trainee test scores; 

(6) individual trainee Commission-Designated Perfor-
mance Skill Evaluations; and 

(7) when administering distance skill evaluations, letter(s) 
of assurance for performance skill evaluations including the identifica-
tion of the examinee, evaluating field examiner, and observer. 

(b) The regulated distance training provider must be able to 
substantiate the evaluation process used to determine the trainee has 
acquired the knowledge and skills to achieve the minimum level of 
competency required by the applicable commission curriculum and/or 
NFPA standards. 

(c) All records must be maintained by the regulated distance 
training provider for commission review for a minimum of three years 
or in accordance with the requirement of the Texas State Library and 
Archives Commission, State and Local Records Management Division, 
whichever is greater. 

§427.218. Live-Fire Training Evolutions. 

The most current edition of NFPA 1403, Standard on Live Fire Training 
Evolutions or its successor, shall be used as a guide when developing 
standard operating procedures for conducting live fire training. 

(1) Prior to being permitted to participate in live fire train-
ing evolutions for basic fire suppression certification training, the stu-
dent shall have received training to meet the performance requirements 
for Fire Fighter I in NFPA 1001, Standard for Fire Fighter Professional 
Qualifications or its successor, related to the following subjects: 

(A) safety; 

(B) fire behavior; 

(C) portable extinguishers; 

(D) personal protective equipment to include SCBA; 

(E) ladders; 

(F) fire hose, appliances, and streams; 

(G) overhaul; 

(H) water supply; 

(I) ventilation; 

(J) forcible entry; and 

(K) building construction. 

(2) The on-site lead instructor will ensure that the water 
supply rate and duration for each live fire training evolution is ade-
quate to control and extinguish the training fire. The lead instructor 
will also ensure that the resources necessary for backup lines to protect 
personnel and exposed property are available and deployed. 

(3) The on-site lead instructor will ensure that the buildings 
or props being utilized for live fire training are in a condition that would 
not pose an undue safety risk. 

(4) A safety officer shall be appointed for all live fire train-
ing evolutions. The safety officer shall have the authority, regardless 
of rank, to intervene and control any aspect of the operations when, in 
his or her judgment, a potential or actual danger, accident, or unsafe 
condition exists. The safety officer shall not be assigned other duties 
that interfere with safety responsibilities. The safety officer shall not 
be a student. 

(5) No person(s) shall play the role of a victim inside the 
building. 

(6) The participating student-to-instructor ratio shall not be 
greater than five to one. 

(7) Prior to the ignition of any fire, instructors shall ensure 
that all personal protective clothing and/or self-contained breathing ap-
paratus are NFPA compliant and being worn in the proper manner. 

(8) Prior to conducting any live fire training, a pre-burn 
briefing session shall be conducted. All participants shall be required 
to conduct a walk-through of the structure in order to have a knowl-
edge of, and familiarity with, the layout of the building and to be able 
to facilitate any necessary evacuation of the building. 

(9) A standard operating procedure shall be developed and 
utilized for live fire training evolutions. The standard operating proce-
dure shall include, but not be limited to: 

(A) a Personal Alert Safety System (PASS). A PASS 
device shall be provided for each student and instructors participating 
in live fire training and shall meet the requirements in §435.9 of this 
title (relating to PASS devices). This applies whether the PASS device 
is provided by the academy or the trainee, 

(B) a Personnel Accountability System that complies 
with §435.13 of this title (relating to Personal Accountability System), 

(C) an Incident Management System, 

(D) use of personal protective clothing and self-con-
tained breathing apparatus; or 

(E) an evacuation signal and procedure; and pre-burn, 
burn and post-burn procedures. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301260 
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Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Effective date: April 23, 2023 
Proposal publication date: October 7, 2022 
For further information, please call: (512) 936-3841 

♦ ♦ ♦ 

SUBCHAPTER C. TRAINING FACILITY 
CERTIFICATION 
37 TAC §§427.303, 427.305, 427.307 

Government Code §419.032, which authorizes the commission 
to adopt rules establishing the requirements for certification; and 
§419.0325, which authorizes the commission to obtain the crim-
inal history record information for the individual seeking certifi-
cation by the commission. 
§427.303. Training Approval Process for On-Site and Distance 
Training Providers. 

(a) When seeking training prior approvals (TPAs), a training 
provider shall certify that it has provided the resources described in 
§427.1 or §427.201 of this title as applicable (relating to Minimum 
Standards for Certified Training Facilities for Fire Protection Personnel 
and Minimum Standards for Distance Training Provider, respectively). 

(b) All training for certification must be approved by the com-
mission. A training provider must submit training prior approval infor-
mation at least 10 days prior to the proposed start date of the training. 

(c) Approved courses are subject to audit by commission staff 
at any time. Any deviation from the information submitted in the orig-
inal training must be requested for approval from the commission at 
least one day before the change takes place unless the training provider 
is unable to do so because of unforeseen circumstances. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301261 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Effective date: April 23, 2023 
Proposal publication date: October 7, 2022 
For further information, please call: (512) 936-3841 

♦ ♦ ♦ 

SUBCHAPTER D. CERTIFIED TRAINING 
FACILITIES 
37 TAC §427.401 

Government Code §419.032, which authorizes the commission 
to adopt rules establishing the requirements for certification; and 
§419.0325, which authorizes the commission to obtain the crim-
inal history record information for the individual seeking certifi-
cation by the commission. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on April 3, 2023. 
TRD-202301262 
Mike Wisko 
Agency Chief 
Texas Commission on Fire Protection 
Effective date: April 23, 2023 
Proposal publication date: October 7, 2022 
For further information, please call: (512) 936-3841 

♦ ♦ ♦ 

PART 15. TEXAS FORENSIC SCIENCE 
COMMISSION 

CHAPTER 651. DNA, CODIS, FORENSIC 
ANALYSIS, AND CRIME LABORATORIES 
SUBCHAPTER A. ACCREDITATION 
37 TAC §651.4 

The Texas Forensic Science Commission ("Commission") 
adopts an amendment to 37 Texas Administrative Code §651.4 
with changes to the text as published in the March 10, 2023, 
issue of the Texas Register (46 TexReg 1440). This rule will be 
republished. 
This section is to establish a timeline for removal of its recog-
nition of the accrediting body the American Board of Forensic 
Toxicology ("ABFT") in accordance with ABFT's strategic part-
nership with accrediting body ANSI National Accreditation Board 
(ANAB) whereby ANAB will be assuming ABFT's laboratory ac-
creditation responsibilities. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendment is adopted under Tex. 
Code Crim. Proc. art. 38.01 §§ 4-d and 3-a and has been 
reviewed by legal counsel and found to be within the state 
agency's authority to adopt. 
Cross reference to statute. The adoption affects Tex. Code 
Crim. Proc. art. 38.01 § 4-d. 
§651.4. List of Recognized Accrediting Bodies. 

(a) The Commission recognizes the accrediting bodies in this 
subsection, subject to the stated discipline or category of analysis lim-
itations: 

(1) ANSI National Accreditation Board (ANAB)--recog-
nized for accreditation of all disciplines which are eligible for accred-
itation under this subchapter as well as for the administration of the 
American Board of Forensic Toxicology (ABFT) program. 

(2) American Association for Laboratory Accreditation 
(A2LA)--recognized for accreditation of all disciplines which are 
eligible for accreditation under this chapter. 

(3) American Board of Forensic Toxicology (ABFT)--rec-
ognized for accreditation of forensic toxicology discipline only. After 
December 31, 2022, the Commission will no longer renew laboratory 
accreditation for laboratories accredited solely by ABFT. Laboratories 
in good standing with ABFT after December 31, 2022, will maintain 
their existing accreditation until it expires or is otherwise suspended, 
revoked or withdrawn by the Commission. After this final accredita-
tion period, the Commission will no longer recognize accreditation by 
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ABFT, and laboratories must obtain accreditation by an entity listed in 
either paragraph (1) or (2) of this subsection. 

(b) If an accrediting body is recognized under subsection (a) 
of this section and the recognized body approves a new discipline, cate-
gory of analysis or procedure, the Commission may temporarily recog-
nize the new discipline, category of analysis or procedure. A temporary 
approval shall be effective for 120 days. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 27, 2023. 
TRD-202301186 
Leigh Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: April 16, 2023 
Proposal publication date: March 10, 2023 
For further information, please call: (512) 784-0037 

♦ ♦ ♦ 
37 TAC §651.5, §651.203 

The Texas Forensic Science Commission ("Commission") 
adopts amendments to 37 Texas Administrative Code §651.5 
and §651.203 without changes to the text as published in the 
February 2, 2023, issue of the Texas Register (46 TexReg 
443). These rules will not be republished. The purpose of these 
amendments is to remove certain categories of analysis from 
the scope of firearms/toolmarks analysis that are subject to 
State accreditation and licensing requirements. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendments are adopted under Tex. 
Code Crim. Proc. art 38.01 §§ 4-a and (3)-a. 
Cross reference to statute. The adoption amends rules 37 Texas 
Administrative Code §651.5 and §651.203. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 27, 2023. 
TRD-202301188 
Leigh Marie Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: April 16, 2023 
Proposal publication date: February 3, 2023 
For further information, please call: (512) 936-0661 

♦ ♦ ♦ 

SUBCHAPTER C. FORENSIC ANALYST 
LICENSING PROGRAM 
37 TAC §651.222 

The Texas Forensic Science Commission ("Commission") 
adopts amendments to 37 Texas Administrative Code §651.222 
without changes to the text as published in the February 10, 

2023, issue of the Texas Register (46 TexReg 648). The rule 
will not be republished. 
The purpose of this amendment is to establish voluntary forensic 
analyst licensing programs for latent print analysts and digital 
forensic analysts. 
Summary of Comments. No comments were received regarding 
the amendments to this section. 
Statutory Authority. The amendment is adopted under Tex. 
Code Crim. Proc. art 38.01 §§ 4-d and 3-a and has been 
reviewed by legal counsel and found to be within the state 
agency's authority to adopt. 
Cross reference to statute. The adoption affects Tex. Code 
Crim. Proc. art 38.01 §4-a(c). 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 27, 2023. 
TRD-202301187 
Leigh Marie Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: April 16, 2023 
Proposal publication date: February 10, 2023 
For further information, please call: (512) 936-0661 

♦ ♦ ♦ 
TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 9. CONTRACT AND GRANT 
MANAGEMENT 
SUBCHAPTER B. CONTRACTS FOR 
HIGHWAY PROJECTS 
43 TAC §§9.10 - 9.20, 9.23, 9.24, 9.26 

The Texas Department of Transportation (department) adopts 
amendments to §§9.10 - 9.20, 9.23, 9.24, and 9.26 concerning 
contracts for highway projects. The amendments to §§9.10 -
9.20, 9.23, 9.24, and 9.26 are adopted without changes to the 
proposed text as published in the December 30, 2022, issue of 
the Texas Register (47 TexReg 8960) and will not be republished. 
EXPLANATION OF ADOPTED AMENDMENTS 

Amendments to Chapter 9, Subchapter B update the rules to re-
flect the recent amendment of Transportation Code, §223.001, 
as well as to align the rules with the current and updated busi-
ness practices. 
Transportation Code, Chapter 223 controls the department's 
low-bid contract letting and award process. Before 2019, 
§223.001 required the department to submit for competitive bids 
each contract for: (1) the improvement of a highway that is part 
of the state highway system; or (2) materials to be used in the 
construction or maintenance of that highway. Senate Bill 1092, 
86th Legislature, Regular Session, 2019, amended §223.001 to 
add the procurement of traffic control and safety devices to be 
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used on a highway to that list. Section 233.001 was amended 
by Senate Bill 1270, 87th Legislature, Regular Session, 2021, 
to allow flexibility in the purchase of some roadway materials 
and traffic control or safety devices using the State Purchasing 
and General Services Act. 
During the formal process for revising the department's Standard 
Specifications for Construction and Maintenance of Highways, 
Streets, and Bridges it was determined that some changes to 
the current edition of that publication require rule changes be-
fore they can be made in the revised edition. Those necessary 
changes are made in this rulemaking. 
This rulemaking also makes various non-substantive editing 
changes throughout the subchapter to correct grammatical 
errors and to provide clarity and consistency within Chapter 9, 
Subchapter B. Generally, the non-substantive changes will not 
be specifically addressed in this explanation of the amendments. 
Amendments to the heading of Chapter 9, Subchapter B change 
the heading to "Contracts for Highway Projects" to better de-
scribe the subject of the subchapter after the amendments made 
by this rulemaking. 
Amendments to §9.10, Purpose, add a new subsection (b). This 
new subsection sets out the option available to the department 
under Transportation Code, §223.001(c) for purchasing speci-
fied types of goods under the State Purchasing and General Ser-
vices Act as an alternative to using the procedure provided under 
Chapter 9, Subchapter B for their purchase. 
Amendments to §9.11, Definitions, add, delete, and amend vari-
ous definitions used in the subchapter. The amendments delete 
the definitions of "construction contract," which is included in the 
definition of highway improvement contract, and delete "avail-
able bidding capacity" and move the meaning of the term to 
§9.12, the section of the rules in which it substantively used. 
Definitions are added for "Materials contract," "Materials Sup-
plier's Questionnaire," and "person." Because a bidder may or 
may not have entered into a contract with department and there-
fore, be a contractor with the department, the term "contractor" 
is updated to "person" throughout Chapter 9, Subchapter B to 
make this correlation. 
Amendments to §9.12, Qualification of Bidders, clarify the re-
quirements necessary to be eligible to bid on highway improve-
ment contracts and on materials contracts. The materials sup-
pliers should not be required to submit financial or project work 
experience information for the prequalification process. The fi-
nancial or project work experience information of the supplier 
is not relevant to its ability to sell materials; therefore, there is 
low risk to the department related to that experience. However, 
forcing a supplier to submit a confidential or bidder's question-
naire could have large implications. These suppliers do not have 
the experience required by the current §9.12 to receive the bid-
ding capacities needed for materials contracts. The Confidential 
Questionnaire is currently the only avenue to gain a large bidding 
capacity, and it is determined by the audited financial records. 
A questionnaire is required, however, to enter suppliers into the 
Contractor Bidding System (CBS) for bidding. The Materials 
Supplier's Questionnaire gathers information such as company 
contact information, signature authority, and other federal and 
state requirements. This form is submitted to the department's 
Construction Division (CST) for review and approval, and then 
entered in CBS and Integrated Contractor Exchange (iCX). CST 

maintains the list of approved materials suppliers on www.tx-
dot.gov. 
New §9.12(a)(2)(E), adds the purchase of goods as an allowable 
waived project due to the simplicity of that type of contract. New 
§9.12(a)(3) states that approved materials suppliers will only be 
able to bid on material type contracts by submitting a Materials 
Supplier's Questionnaire. Any contractor or supplier that is qual-
ified with either a Confidential or Bidder's Questionnaire will be 
able to bid on these material type contracts without having their 
bidding capacities affected on other highway improvement con-
tracts. 
In §9.12(c), "construction or maintenance contract" is changed 
to "highway improvement contract" since both types of con-
tracts are highway improvement contracts. Additionally, in 
§9.12(c)(1)(B), "in this state" is deleted since it is no longer a 
requirement for financial records to be certified by a CPA firm 
that practices public accountancy in Texas only. 
In §9.12(e), an addition clarifies that bidding capacity does not 
apply to materials or building contracts and that those types of 
contracts do not affect a bidder's bidding capacity. An explana-
tion of how "available bidding capacity" is determined is moved 
to subsection (e)(6) from the definitions section. 
In §9.12(g), language is added to limit to once per year affiliated 
entities ability to submit documentation for review establishing 
their independence. The affiliation review process is a four- to 
five-month process that is conducted by the department's Com-
pliance Division and that includes site visits and financial, per-
sonnel, and equipment data review). Currently, a person who 
is denied an exception can immediately request another review 
even if there has been no change to the relationship or other af-
filiation criteria. Limiting to once a year would provide enough 
time for the contractors to make the necessary changes to get 
the affiliation removed. 
Amendments to §9.13, Notice of Letting and Issuance of Bid 
Forms, replace "bid" with "proposal" to be in line with the terms 
currently used by the department. "Highway improvement" and 
"construction and maintenance" are deleted since this section 
applies for any applicable contract. Clarification is provided that 
only highway improvement projects have bidding capacities. 
Section 9.13(e)(1)(B), which lists the reasons for the department 
not issuing a proposal form to a bidder, is revised to conform 
to department practices. New §9.13(e)(1)(C) lists the reasons 
that the department will not issue a proposal form for the re-
bid of a contract; two rebidding prohibitions listed in existing 
§9.13(e)(1)(B) are moved to this new paragraph. Existing 
subsection (e)(1)(C) is redesignated as subsection (e)(1)(D), 
accordingly. 
Amendments to §9.14, Submittal of Bid, clarify that the section 
applies to any contract subject to this subchapter. The amend-
ments also clarify that a computer printout may not be used to 
manually submit a bid. The intent of the original language of this 
provision was to provide that a computer printout could be used 
as a means to submit only a bid item insert and not as a replace-
ment for the bid document. If the current language were mis-
interpreted and a bidder were to substitute a computer printout 
for a proposal, the bid would be thrown out. The amendments 
clarify that a bid guaranty can be made payable to either the 
Texas Transportation Commission (commission) or the depart-
ment. For electronic bids, the bid guaranty must reflect either 
the name or vendor number of the bidder or bidders. It is easy 
for a bidder to write an incorrect name but less likely a series of 
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numbers. Adding the vendor number provides another option for 
bidder identification and reduces the chance of a bid not being 
accepted. 
Amendments to §9.15, Acceptance, Rejection, and Reading of 
Bids, provide that all bids are read but subsection (b) lists bid re-
sponses that are considered nonresponsive and will not be con-
sidered. These updates include proposals that are not signed 
by an authorized signer, proposals incorrectly typed not using 
the appropriate bid price format, the bidder not meeting required 
technical qualifications, the bidder failing to submit a DBE com-
mitment, and bidder failing to participate in E-Verify system. 
In §9.15(b)(3), amendments clarify that bids by affiliated bidders 
will not be excluded if an affiliated exception was granted by the 
executive director. Changes to §9.15(d), clarify that written re-
quests for withdrawing a manually submitted bid must be sub-
mitted to the letting official. 
Amendments to §9.16, Tabulation of Bids, provide that an elec-
tronically submitted bid will prevail over a manually submitted bid 
to determine the total bid amount. This was a request by con-
tractors and administration since paper bids tend to have more 
errors and an electronic bid can be revised easier than a paper 
bid in the event a bidder's price changes. In §9.16(e), "commis-
sion" is changed to "department" since the department reviews 
and determines the bid error to make a recommendation to the 
commission. 
Amendments to §9.17, Award of Contract, removes language 
stating that if the department enters into contract with the sec-
ond lowest bidder, the low bidder may be considered in default. 
There are no damages to the department so there is no reason 
to declare the low bidder in default. 
Amendments to §9.18, Contract Execution, Forfeiture of Bid 
Guaranty, and Bond Requirements, is amended to update in-
surance language on materials contracts to be similar to routine 
maintenance contracts, for which insurance is not needed until 
work begins. New §9.18(d), provides that materials contract 
providers are not required to purchase payment or performance 
bonds since a materials contract is not a public work contract; 
therefore, payment or performance bonds are not required 
under Government Code, §2253.021. Furthermore, in the 
Comptroller's Contract Management Guide, the Comptroller 
discourages the use of performance bonds unless there is a 
compelling need or statutory requirement, as a bond require-
ment may restrict competition, delay the award, and raise the 
cost of the contract. 
Amendments to §9.19, Submittal of Bid, clarify when an emer-
gency contract may be awarded. New subsection (j) provides 
that contractor performance evaluation requirements do not ap-
ply to emergency contracts because an emergency contract is 
not a low bid procured contract. 
Amendments to §9.20, Partial Payments, provide that any con-
tract entered into under Subchapter B may have partial pay-
ments. 
Amendments to §9.23, Evaluation and Monitoring of Contract 
Performance, clarify the responsibilities for the evaluation of per-
formance under the various types of contracts entered into under 
Chapter 9, Subchapter B. There is no substantive change made 
by the amendments to this section. 
Amendments to §9.24, Evaluation and Monitoring of Contract 
Performance, establish the procedure under which materials 

contracts will be handled by the Performance Review Commit-
tee in the case of a default by the contractor. 
Amendments to §9.26, Inclusion of Contract Remedies in Con-
tracts, ensure that notice of possible contract remedies in the 
case of substandard performance is provided to the contractor 
on a materials contract. 
COMMENTS 

No comments on the proposed amendments were received. 
STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §223.004, which 
authorizes the commission to adopt rules to prescribe condi-
tions under which a bid may be rejected by the department; 
Transportation Code, §223.0041, which requires the commis-
sion to adopt rules awarding a maintenance contract to the 
second lowest bidder; Transportation Code, §223.005, which 
authorizes the commission to adopt certain rules relating to 
bids on contracts of less than $300,000; Transportation Code, 
§223.012, which requires the commission to adopt rules relating 
to contractor performance; and Transportation Code, 223.014, 
which requires the commission to adopt rules relating to a bid 
guaranty. 
CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 223, Subchapter A. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2023. 
TRD-202301250 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: April 20, 2023 
Proposal publication date: December 30, 2022 
For further information, please call: (512) 463-8630 

♦ ♦ ♦ 

CHAPTER 23. TRAVEL INFORMATION 
SUBCHAPTER E. SUBSCRIBER AND 
PURCHASER INFORMATION 
43 TAC §§23.81 - 23.85 

The Texas Department of Transportation (department) adopts 
the repeal of §§23.81 - 23.85 concerning Subscriber and Pur-
chaser Information. The repeal of §§23.81 - 23.85 is adopted 
without changes to the proposed text as published in the De-
cember 30, 2022, issue of the Texas Register (47 TexReg 8974) 
and will not be republished. 
EXPLANATION OF ADOPTED REPEALS 

Senate Bill No. 15, 87th Legislature, Regular Session, banned 
the disclosure of information regarding Texas Highways sub-
scribers and other promotional product purchasers. With this 
prohibition, §§23.81 - 23.85 concerning the use of subscriber 
and purchaser Information are no longer necessary. Repeal of 
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these sections would remove all regulations concerning permis-
sible disclosure of subscriber and purchaser information. 
COMMENTS 

No comments on the proposed repeal were received. 
STATUTORY AUTHORITY 

The repeal is adopted under Transportation Code, §201.101, 
which provides the Texas Transportation Commission (commis-
sion) with the authority to establish rules for the conduct of the 
work of the department. 
CROSS REFERENCE TO STATUTES IMPLEMENTED BY 
THIS RULEMAKING 

Transportation Code, Chapter 204 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2023. 
TRD-202301251 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: April 20, 2023 
Proposal publication date: December 30, 2022 
For further information, please call: (512) 463-8630 

♦ ♦ ♦ 

CHAPTER 28. OVERSIZE AND OVERWEIGHT 
VEHICLES AND LOADS 
SUBCHAPTER J. PORT OF PALACIOS 
PERMITS 
43 TAC §§28.120 - 28.127 

The Texas Department of Transportation (department) adopts 
new §§28.120 - 28.127, concerning Port of Palacios Author-
ity Permits. The new §§28.120 - 28.127 are adopted without 
changes to the proposed text as published in the December 30, 
2022, issue of the Texas Register (47 TexReg 8975) and will not 
be republished. 
EXPLANATION OF ADOPTED NEW SECTIONS 

Under Transportation Code, Chapter 623, Subchapter K, the 
Texas Transportation Commission (commission) has the author-
ity to authorize Port of Palacios Authority (Authority) to issue per-
mits for oversize and overweight vehicles on certain roads within 
the Authority. The Authority contacted the department and ex-
pressed the desire to obtain the authority needed to issue per-
mits as allowed under current state law. The proposed new sec-
tions are necessary to authorize the Authority to issue permits 
and to implement and carry out the provisions of Transportation 
Code, Chapter 623, Subchapter K. These rules add to Chapter 
28 of the department's rules new Subchapter J which was devel-
oped to be consistent with similar optional permitting programs 
previously established by the commission. 
New §28.120, Purpose, sets out the purpose of Subchap-
ter J, which is to allow the Authority to issue permits for the 
movement of oversize or overweight vehicles weighing up to 

125,000 pounds on roads designated by Transportation Code, 
§623.219(b-1). 
New §28.121, Definition, defines the Port of Palacios as the "Au-
thority." 
New §28.122, Authority's Powers and Duties, provides the pow-
ers and duties of the Authority and the department for the imple-
mentation and oversight of the Authority's permit program. Sub-
section (a) authorizes the issuance of permits and collection of 
fees and provides the maximum dimensions and gross weight 
that may be allowed under a permit. Subsection (b) authorizes 
the department to require a surety bond to pay for the costs of 
the maintenance of the roadways that are used by the permitted 
vehicles if the amount of the fees deposited in the state highway 
fund is not sufficient to cover those costs. The Authority can pre-
vent recovery on the bond by paying the amount not covered by 
the fees. This section also covers the verification of permits, the 
provision of training necessary for the Authority to issue permits, 
accounting and auditing requirements, and audits. Subsection 
(g) provides the department's authority to ensure that the Author-
ity complies with applicable law, including the rules in new Sub-
chapter J. Subsection (h) sets out the fee requirements. Sub-
section (i) requires the Authority to enter into a contract with the 
department for the maintenance of roads on which the permitted 
vehicles will travel. Finally, subsection (j) sets out the Author-
ity's reporting requirements. The provisions of the section were 
developed to be in compliance with Transportation Code, Chap-
ter 623, Subchapter K, and to be consistent with similar optional 
permitting programs previously established. 
New §28.123, Permit Eligibility, establishes the eligibility require-
ments that must be satisfied for the issuance of a permit by the 
Authority. The section prohibits the Authority from issuing a per-
mit to a person or for a vehicle if administrative penalties imposed 
under Transportation Code, §623.271 have not been paid. This 
prohibition is required under Transportation Code, §623.271. 
New §28.124, Permit Issuance Requirements and Procedures, 
sets out the requirements related to the form and content of the 
application for a permit. The requirements are necessary to com-
ply with Transportation Code, §623.215 and are as consistent as 
possible with similar optional permitting programs previously es-
tablished by the department. 
New §28.125, Permit Weight Limits for Axles, provides the per-
mit weight limits for axles that the Authority must follow as part 
of the permit program. Requirements and specifications include 
minimum axle group spacing and maximum permit weight for 
single and multiple axles. 
New §28.126, Movement Requirements and Restrictions, sets 
forth movement requirements and restrictions that the Author-
ity and a permittee must follow as part of the permit program. 
A permittee is required to carry the issued permit when moving 
the permitted vehicle and is prohibited under this section from 
moving an oversize or overweight load if a permit becomes void. 
A permit is void on issuance if the applicant for the permit gives 
false or incorrect information and becomes void when the permit-
tee fails to comply with the restrictions or conditions stated in the 
permit or when the permittee changes or alters the information 
in the permit. The section provides limitations on the movement 
of a permitted vehicle because of weather conditions, road work, 
or time of day. Finally, the section sets out the requirements for 
types of scales that may be used to weigh permitted vehicles and 
provides speed restrictions. 
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♦ ♦ ♦ 

New §28.127, Records, provides the records maintenance re-
quirements that the Authority must follow as part of the permit 
process to ensure the department has adequate access to over-
see the program. 
COMMENTS 

No comments on the proposed new sections were received. 
STATUTORY AUTHORITY 

The new sections are adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §623.212, which 
allows the commission to authorize the authority to issue per-
mits for the movement of oversize or overweight vehicles, and 
Transportation Code, §623.002, which provides the commission 
with the authority to establish rules necessary to implement 
Transportation Code, Chapter 623. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 623, Subchapter K. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on March 31, 2023. 
TRD-202301252 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: April 20, 2023 
Proposal publication date: December 30, 2022 
For further information, please call: (512) 463-8630 
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